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Presidential Documents

Title 3—

The President

Executive Order 14096 of April 21, 2023

Revitalizing Our Nation’s Commitment to Environmental Jus-
tice for All

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to advance environmental
justice, it is hereby ordered as follows:

Section 1. Policy. To fulfill our Nation’s promises of justice, liberty, and
equality, every person must have clean air to breathe; clean water to drink;
safe and healthy foods to eat; and an environment that is healthy, sustainable,
climate-resilient, and free from harmful pollution and chemical exposure.
Restoring and protecting a healthy environment—wherever people live, play,
work, learn, grow, and worship—is a matter of justice and a fundamental
duty that the Federal Government must uphold on behalf of all people.

We must advance environmental justice for all by implementing and enforc-
ing the Nation’s environmental and civil rights laws, preventing pollution,
addressing climate change and its effects, and working to clean up legacy
pollution that is harming human health and the environment. Advancing
environmental justice will require investing in and supporting culturally
vibrant, sustainable, and resilient communities in which every person has
safe, clean, and affordable options for housing, energy, and transportation.
It is also necessary to prioritize building an equitable, inclusive, and sustain-
able economy that offers economic opportunities, workforce training, and
high-quality and well-paying jobs, including union jobs, and facilitating
an equitable transition of the workforce as part of a clean energy future.
Achieving this vision will also require improving equitable access to parks,
tree cover, playgrounds, sports fields, rivers, ponds, beaches, lakes, and
all of the benefits provided by nature, including America’s public lands
and waters. Pursuing these and other objectives integral to advancing environ-
mental justice can successfully occur only through meaningful engagement
and collaboration with underserved and overburdened communities to ad-
dress the adverse conditions they experience and ensure they do not face
additional disproportionate burdens or underinvestment.

We have more work to do to make environmental justice a reality for
our Nation, both for today and for the generations that will follow us.
Even as many communities in the United States have prospered and thrived
in recent decades, many other communities have been left behind. Commu-
nities with environmental justice concerns face entrenched disparities that
are often the legacy of racial discrimination and segregation, redlining, exclu-
sionary zoning, and other discriminatory land use decisions or patterns.
These decisions and patterns may include the placement of polluting indus-
tries, hazardous waste sites, and landfills in locations that cause cumulative
impacts to the public health of communities and the routing of highways
and other transportation corridors in ways that divide neighborhoods. These
remnants of discrimination persist today.Communities with environmental
justice concerns exist in all areas of the country, including urban and rural
areas and areas within the boundaries of Tribal Nations and United States
Territories. Such communities are found in geographic locations that have
a significant proportion of people who have low incomes or are otherwise
adversely affected by persistent poverty or inequality. Such communities
are also found in places with a significant proportion of people of color,
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including individuals who are Black, Latino, Indigenous and Native Amer-
ican, Asian American, Native Hawaiian, and Pacific Islander. Communities
with environmental justice concerns also include geographically dispersed
and mobile populations, such as migrant farmworkers.

Communities with environmental justice concerns experience dispropor-
tionate and adverse human health or environmental burdens. These burdens
arise from a number of causes, including inequitable access to clean water,
clean air, natural places, and resources for other basic human health and
environmental needs; the concentration of pollution, hazardous waste, and
toxic exposures; and underinvestment in affordable housing that is safe
and healthy and in basic infrastructure and services to support such housing,
including safe drinking water and effective sewage management. The cumu-
lative impacts of exposure to those types of burdens and other stressors,
including those related to climate change and the environment, further dis-
advantage communities with environmental justice concerns. People in these
communities suffer from poorer health outcomes and have lower life
expectancies than those in other communities in our Nation. Moreover,
gaps in environmental and human health data can conceal these harms
from public view, and, in doing so, are themselves a persistent and pernicious
driver of environmental injustice.

Nearly three decades after the issuance of Executive Order 12898 of February
11, 1994 (Federal Actions To Address Environmental Justice in Minority
Populations and Low-Income Populations), the Federal Government must
build upon and strengthen its commitment to deliver environmental justice
to all communities across America. Our Nation needs an ambitious approach
to environmental justice that is informed by scientific research, high-quality
data, and meaningful Federal engagement with communities with environ-
mental justice concerns and that uses the tools available to the Federal
Government, including enforcement of civil rights and environmental laws.
Our Nation must also take further steps to dismantle racial discrimination
and institutional bias that disproportionately affect the health, environment,
safety, and resiliency of communities with environmental justice concerns.

To ensure that the Nation’s policies and investments respond to the needs
of every community, all people should be afforded the opportunity to mean-
ingfully participate in agency decision-making processes that may affect
the health of their community or environment. The Federal Government
must continue to remove barriers to the meaningful involvement of the
public in such decision-making, particularly those barriers that affect mem-
bers of communities with environmental justice concerns, including those
related to disability, language access, and lack of resources. The Federal
Government must also continue to respect Tribal sovereignty and support
self-governance by ensuring that Tribal Nations are consulted on Federal
policies that have Tribal implications. In doing so, we must recognize,
honor, and respect the different cultural practices—including subsistence
practices, ways of living, Indigenous Knowledge, and traditions—in commu-
nities across America. As our Nation reaffirms our commitment to environ-
mental justice, the Federal Government must continue to be transparent
about, and accountable for, its actions.

It is the policy of my Administration to pursue a whole-of-government
approach to environmental justice. This order builds upon my Administra-
tion’s ongoing efforts to advance environmental justice and equity consistent
with Executive Order 13985 of January 20, 2021 (Advancing Racial Equity
and Support for Underserved Communities Through the Federal Govern-
ment), Executive Order 13990 of January 20, 2021 (Protecting Public Health
and the Environment and Restoring Science To Tackle the Climate Crisis),
Executive Order 14008 of January 27, 2021 (Tackling the Climate Crisis
at Home and Abroad), Executive Order 14052 of November 15, 2021 (Imple-
mentation of the Infrastructure Investment and Jobs Act), Executive Order
14057 of December 8, 2021 (Catalyzing Clean Energy Industries and Jobs
Through Federal Sustainability), Executive Order 14082 of September 12,
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2022 (Implementation of the Energy and Infrastructure Provisions of the
Inflation Reduction Act of 2022), and Executive Order 14091 of February
16, 2023 (Further Advancing Racial Equity and Support for Underserved
Communities Through the Federal Government). This order also supplements
the foundational efforts of Executive Order 12898 to address environmental
justice. In partnership with State, Tribal, territorial, and local governments,
as well as community organizations, businesses, and members of the public,
the Federal Government will advance environmental justice and help create
a more just and sustainable future for all.

Sec. 2. Definitions. As used in this order:

(a) “Agency” means an executive agency as defined by 5 U.S.C. 105,
excluding the Government Accountability Office and independent regulatory
agencies, as defined in 44 U.S.C. 3502(5).

(b) “Environmental justice” means the just treatment and meaningful in-
volvement of all people, regardless of income, race, color, national origin,
Tribal affiliation, or disability, in agency decision-making and other Federal
activities that affect human health and the environment so that people:

(i) are fully protected from disproportionate and adverse human health
and environmental effects (including risks) and hazards, including those
related to climate change, the cumulative impacts of environmental and
other burdens, and the legacy of racism or other structural or systemic
barriers; and

(ii) have equitable access to a healthy, sustainable, and resilient environ-
ment in which to live, play, work, learn, grow, worship, and engage
in cultural and subsistence practices.

(c) “Federal activity” means any agency rulemaking, guidance, policy,
program, practice, or action that affects or has the potential to affect human
health and the environment, including an agency action related to climate
change. Federal activities may include agency actions related to: assuring
compliance with applicable laws; licensing, permitting, and the reissuance
of licenses and permits; awarding, conditioning, or oversight of Federal
funds; and managing Federal resources and facilities. This may also include
such activities in the District of Columbia and the Commonwealth of Puerto
Rico, the Commonwealth of the Northern Mariana Islands, American Samoa,
Guam, the U.S. Virgin Islands, and other Territories and possessions of
the United States.

(d) “Tribal Nation” means an American Indian or Alaska Native tribe,
band, nation, pueblo, village, or community that the Secretary of the Interior
acknowledges as a federally recognized Tribe pursuant to the Federally
Recognized Indian Tribe List Act of 1994, 25 U.S.C. 5130, 5131.

Sec. 3. Government-Wide Approach to Environmental Justice. (a) Consistent
with section 1-101 of Executive Order 12898 and each agency’s statutory
authority, each agency should make achieving environmental justice part
of its mission. Each agency shall, as appropriate and consistent with applica-
ble law:

(i) identify, analyze, and address disproportionate and adverse human
health and environmental effects (including risks) and hazards of Federal
activities, including those related to climate change and cumulative impacts
of environmental and other burdens on communities with environmental
justice concerns;

(ii) evaluate relevant legal authorities and, as available and appropriate,
take steps to address disproportionate and adverse human health and
environmental effects (including risks) and hazards unrelated to Federal
activities, including those related to climate change and cumulative impacts
of environmental and other burdens on communities with environmental
justice concerns;

(iii) identify, analyze, and address historical inequities, systemic barriers,
or actions related to any Federal regulation, policy, or practice that impair
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the ability of communities with environmental justice concerns to achieve
or maintain a healthy and sustainable environment;

(iv) identify, analyze, and address barriers related to Federal activities
that impair the ability of communities with environmental justice concerns
to receive equitable access to human health or environmental benefits,
including benefits related to natural disaster recovery and climate mitiga-
tion, adaptation, and resilience;

(v) evaluate relevant legal authorities and, as available and appropriate,
take steps to provide, in consultation with unions and employers, opportu-
nities for workforce training and to support the creation of high-quality
and well-paying jobs, including union jobs, for people who are part of
communities with environmental justice concerns;

(vi) evaluate relevant legal authorities and, where available and appropriate,
consider adopting or requiring measures to avoid, minimize, or mitigate
disproportionate and adverse human health and environmental effects
(including risks) and hazards of Federal activities on communities with
environmental justice concerns, to the maximum extent practicable, and
to address any contribution of such Federal activities to adverse effects—
including cumulative impacts of environmental and other burdens—already
experienced by such communities;

(vii) provide opportunities for the meaningful engagement of persons and
communities with environmental justice concerns who are potentially af-
fected by Federal activities, including by:

(A) providing timely opportunities for members of the public to share
information or concerns and participate in decision-making processes;

(B) fully considering public input provided as part of decision-making
processes;

(C) seeking out and encouraging the involvement of persons and commu-
nities potentially affected by Federal activities by:

(1) ensuring that agencies offer or provide information on a Federal

activity in a manner that provides meaningful access to individuals

with limited English proficiency and is accessible to individuals with

disabilities;

(2) providing notice of and engaging in outreach to communities or

groups of people who are potentially affected and who are not regular

participants in Federal decision-making; and

(3) addressing, to the extent practicable and appropriate, other barriers

to participation that individuals may face; and

(D) providing technical assistance, tools, and resources to assist in facili-
tating meaningful and informed public participation, whenever practicable
and appropriate;

(viii) continue to engage in consultation on Federal activities that have
Tribal implications and potentially affect human health or the environment,
pursuant to Executive Order 13175 of November 6, 2000 (Consultation
and Coordination With Indian Tribal Governments), the Presidential Memo-
randum of January 26, 2021 (Tribal Consultation and Strengthening Nation-
to-Nation Relationships), and the Presidential Memorandum of November
30, 2022 (Uniform Standards for Tribal Consultation), and fulfill obligations
established pursuant to Executive Order 13007 of May 24, 1996 (Indian
Sacred Sites);

(ix) carry out environmental reviews under the National Environmental
Policy Act (NEPA), 42 U.S.C. 4321 et seq., consistent with the statute
and its implementing regulations and through the exercise of the agency’s
expertise and technical judgment, in a manner that:

(A) analyzes direct, indirect, and cumulative effects of Federal actions
on communities with environmental justice concerns;

(B) considers best available science and information on any disparate
health effects (including risks) arising from exposure to pollution and



Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023 /Presidential Documents 25255

other environmental hazards, such as information related to the race,
national origin, socioeconomic status, age, disability, and sex of the individ-
uals exposed; and

(C) provides opportunities for early and meaningful involvement in
the environmental review process by communities with environmental
justice concerns potentially affected by a proposed action, including when
establishing or revising agency procedures under NEPA;

(x) in accordance with Title VI of the Civil Rights Act of 1964, 42 U.S.C.
2000d, and agency regulations, ensure that all programs or activities receiv-
ing Federal financial assistance that potentially affect human health or
the environment do not directly, or through contractual or other arrange-
ments, use criteria, policies, practices, or methods of administration that
discriminate on the basis of race, color, or national origin;

(xi) ensure that the public, including members of communities with envi-
ronmental justice concerns, has adequate access to information on Federal
activities, including planning, regulatory actions, implementation, permit-
ting, compliance, and enforcement related to human health or the environ-
ment, when required under the Freedom of Information Act, 5 U.S.C.
552; the Government in the Sunshine Act, 5 U.S.C. 552b; the Clean Air
Act, 42 U.S.C. 7401 et seq.; the Clean Water Act, 33 U.S.C. 1251 et
seq.; the Emergency Planning and Community Right-to-Know Act of 1986
(EPCRA), 42 U.S.C. 11001 et seq.; or other environmental statutes with
public information provisions;

(xii) improve collaboration and communication with State, Tribal, terri-
torial, and local governments on programs and activities to advance envi-
ronmental justice;

(xiii) encourage and, to the extent permitted by law, ensure that Govern-
ment-owned, contractor-operated facilities take appropriate steps to imple-
ment the directives of this order;

(xiv) consider ways to encourage and, as appropriate, ensure that recipients
of Federal funds—including recipients of block grant funding—and entities
subject to contractual, licensing, or other arrangements with Federal agen-
cies advance environmental justice;

(xv) develop internal mechanisms to achieve the goals of this order, includ-
ing by:

(A) creating performance metrics and other means of accountability;
(B) identifying and dedicating staff, funding, and other resources; and

(C) providing appropriate professional development and training of agen-
cy staff; and

(xvi) consistent with section 2-2 of Executive Order 12898, ensure that
Federal activities do not have the effect of:

(A) excluding persons, including populations, from participation in Fed-
eral activities on the basis of their race, color, or national origin;

(B) denying persons, including populations, the benefits of Federal activi-
ties on the basis of their race, color, or national origin; or

(C) subjecting persons, including populations, to discrimination on the
basis of their race, color, or national origin.

(b) The Administrator of the Environmental Protection Agency (EPA) shall:

(i) in carrying out responsibilities under section 309 of the Clean Air
Act, 42 U.S.C. 7609, assess whether each agency analyzes and avoids
or mitigates disproportionate human health and environmental effects on
communities with environmental justice concerns; and

(ii) report annually to the Chair of the Council on Environmental Quality
(CEQ) and the White House Environmental Justice Interagency Council
(Interagency Council) described in section 7 of this order on EPA’s Clean
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Air Act section 309 reviews regarding communities with environmental

justice concerns and provide recommendations on legislative, regulatory,

or policy options to advance environmental justice in Federal decision-
making.

(c) In carrying out assigned responsibilities under Executive Order 12250

of November 2, 1980 (Leadership and Coordination of Nondiscrimination
Laws), the Attorney General shall assess agency efforts to ensure compliance
with civil rights laws in programs and activities receiving Federal financial
assistance that potentially affect human health or the environment and shall
report annually based on publicly available information to the Chair of
CEQ regarding any relevant pending or closed litigation.
Sec. 4. Environmental Justice Strategic Plans. (a) No later than 18 months
after the date of this order and every 4 years thereafter, each agency shall
submit to the Chair of CEQ and make available to the public online an
Environmental Justice Strategic Plan.

(b) Each Environmental Justice Strategic Plan shall, based on guidance
provided by the Chair of CEQ under section 9 of this order, set forth
the agency’s vision, goals, priority actions, and metrics to address and ad-
vance environmental justice and to fulfill the directives of this order, includ-
ing through the identification of new staffing, policies, regulations, or guid-
ance documents.

(c) Each Environmental Justice Strategic Plan shall also identify and address
opportunities through regulations, policies, permits, or other means to im-
prove accountability and compliance with any statute the agency administers
that affects the health and environment of communities with environmental
justice concerns. Such measures may include:

(i) increasing public reporting by regulated entities;

(ii) expanding use of pollution measurement and other environmental
impact or compliance assessment tools such as fenceline monitoring;

(iii) improving the effectiveness of remedies to provide relief to individuals
and communities with environmental justice concerns, such as remedies
that penalize and deter violations and promote future compliance, includ-
ing harm mitigation and corrective action; and

(iv) considering whether to remove exemptions or waivers that may under-

mine the achievement of human health or environmental standards.

(d) No later than 2 years after the submission of an Environmental Justice
Strategic Plan, each agency shall submit to the Chair of CEQ, and make
available to the public, an Environmental Justice Assessment that evaluates,
based on guidance provided by the Chair of CEQ under section 9 of this
order, the effectiveness of the agency’s Environmental Justice Strategic Plan.
The Environmental Justice Assessment shall include an evaluation of:

(i) the agency’s progress in implementing its Environmental Justice Stra-

tegic Plan;

(ii) any barriers to implementing the agency’s Environmental Justice Stra-
tegic Plan; and

(iii) steps taken to address any barriers identified.

(e) An agency’s completion of an Environmental Justice Strategic Plan
and Environmental Justice Assessment shall satisfy the requirements of sec-
tion 1-103 of Executive Order 12898.

(f) The Environmental Justice Scorecard established under section 223(d)
of Executive Order 14008 shall address agency progress toward achieving
the goals outlined in this order and shall include, among other items, a
section on agencies’ Environmental Justice Strategic Plans and Environmental
Justice Assessments.

(g) The Chair of CEQ may request additional periodic reports, information,
or evaluations on environmental justice issues from agencies.

(h) Independent regulatory agencies are strongly encouraged to comply
with the provisions of this order and to provide a notice to the Chair
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of CEQ of their intention to do so. The Chair of CEQ shall make such
notices publicly available and maintain a list online of such agencies.
Sec. 5. Research, Data Collection, and Analysis to Advance Environmental
Justice. (a) To address the need for a coordinated Federal strategy to identify
and address gaps in science, data, and research related to environmental
justice, the Director of the Office of Science and Technology Policy (OSTP)
shall establish an Environmental Justice Subcommittee of the National
Science and Technology Council (Environmental Justice Subcommittee).
(i) The Director of OSTP, in consultation with the Chair of CEQ, shall
designate at least two co-chairs of the Environmental Justice Subcommittee
and may designate additional co-chairs as appropriate. The membership
of the Subcommittee shall consist of representatives of agencies invited
by the Director, in consultation with the Chair of CEQ.

(ii) The Environmental Justice Subcommittee and the Interagency Council
described in section 7 of this order shall hold an annual summit on
the connection of science, data, and research with policy and action
on environmental justice.

(iii) The Environmental Justice Subcommittee shall prepare, and update
biennially, an Environmental Justice Science, Data, and Research Plan
(Research Plan) to:

(A) analyze any gaps and inadequacies in data collection and scientific
research related to environmental justice, with a focus on gaps and inad-
equacies that may affect agencies’ ability to advance environmental justice,
including through the Environmental Justice Strategic Plans required under
section 4 of this order;

(B) identify opportunities for agencies to coordinate with the research
efforts of State, Tribal, territorial, and local governments; academic institu-
tions; communities; the private sector; the non-profit sector; and other
relevant actors to accelerate the development of data, research, and tech-
niques—including consideration of Indigenous Knowledge—to address
gaps and inadequacies in data collection and scientific research that may
affect agencies’ ability to advance environmental justice;

(C) provide recommendations to agencies on the development and use
of science, data, and research to support environmental justice policy
and the agency responsibilities outlined in section 3 of this order;

(D) provide recommendations to the Chair of CEQ on data sources
to include in the Climate and Economic Justice Screening Tool established
pursuant to section 222(a) of Executive Order 14008;

(E) provide recommendations to agencies on ethical standards, privacy
protections, and other requirements for the development and use of science,
data, and research addressed in the Research Plan, including recommenda-
tions with respect to engaging in consultation with and obtaining consent
of Tribal Nations; and

(F) provide recommendations to agencies on:

(1) encouraging participatory science, such as research or data collec-
tion undertaken by communities or the public, and, as appropriate,
integrating such science into agency decision-making processes;

(2) taking steps to ensure or encourage, as appropriate, that collections
of data related to environmental justice include data from the Terri-
tories and possessions of the United States;

(3) improving the public accessibility of research and information pro-
duced or distributed by the Federal Government, including through
the use of machine-readable formats, where appropriate;

(4) disaggregating environmental risk, exposure, and health data by
race, national origin, income, socioeconomic status, age, sex, dis-
ability, and other readily accessible and appropriate categories;

(5) identifying and addressing data collection challenges related to
patterns of historical or ongoing racial discrimination and bias;
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(6) analyzing cumulative impacts (including risks) from multiple
sources, pollutants or chemicals, and exposure pathways, and account-
ing for non-chemical stressors and current and anticipated climate
change;

(7) in collaboration with Tribal Nations, as appropriate, collecting,
maintaining, and analyzing information on consumption patterns of
fish, wildlife, and plants related to subsistence and cultural practices
of Tribal and Indigenous populations;

(8) providing opportunities for meaningful engagement for commu-
nities with environmental justice concerns on the development and
design of data collection and research strategies relevant to those com-
munities; and

(9) implementing sections 3-3 and 4-4 of Executive Order 12898 in
an efficient and effective manner.

(b) Consistent with sections 3—3 and 4—4 of Executive Order 12898, each
agency shall take appropriate steps, considering the recommendations of
the Environmental Justice Subcommittee, to promote the development of
research and data related to environmental justice, including enhancing
the collection of data, supporting the creation of tools to improve the consid-
eration of environmental justice in decision-making, providing analyses of
cumulative impacts and risks, and promoting science needed to inform
decisions that advance environmental justice.

(c) When conducting research and data collection in furtherance of the

directives in this order and Executive Order 12898, agencies shall comply
with applicable regulations and directives, including those related to stand-
ards of ethics for the protection of human subjects, such as those set forth
in Executive Order 12975 of October 3, 1995 (Protection of Human Research
Subjects and Creation of National Bioethics Advisory Commission), and
the Presidential Memorandum of January 27, 2021 (Restoring Trust in Govern-
ment Through Scientific Integrity and Evidence-Based Policymaking).
Sec. 6. Community Notification on Toxic Chemical Releases. To ensure
that the public, including members of communities with environmental
justice concerns, receives timely information about releases of toxic chemicals
that may affect them and health and safety measures available to address
such releases:

(a) Each agency shall report in accordance with sections 301 through
313 of EPCRA after considering applicable EPA guidance and without regard
to the Standard Industrial Classification or North American Industry Classi-
fication System delineations.

(b) No later than 6 weeks following a release requiring notification by
an agency under section 304(a) of EPCRA, the notifying agency shall hold
a public meeting providing the information required under section 304(b)(2)
of EPCRA, including information on the nature of the release, known or
anticipated health risks, and the proper precautions to take as a result.
The agency shall provide notice of a public meeting no later than 72 hours
after a release.

() The Administrator of EPA shall evaluate available legal authorities
and consider any additional steps it may require or encourage non-Federal
facilities that report releases under EPCRA to undertake in connection with
the report.

(d) The Administrator of EPA shall provide the Environmental Justice

Subcommittee established by section 5 of this order with an annual report
on trends in data in the Toxic Release Inventory established by section
313 of EPCRA to inform the development of the Research Plan required
under section 5(a)(iii) of this order.
Sec. 7. White House Environmental Justice Interagency Council. (a) Section
1-102(b) of Executive Order 12898, as amended by section 220(a) of Executive
Order 14008, and further amended by section 4(b) of Executive Order 14082,
creating the White House Environmental Justice Interagency Council, is
amended to read as follows:
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“(b) Membership. The Interagency Council shall consist of the following
additional members:

(i) the Secretary of State;

ii) the Secretary of Defense;

iii) the Attorney General;

iv) the Secretary of the Interior;

v) the Secretary of Agriculture;

vi) the Secretary of Commerce;

vii) the Secretary of Labor;

viii) the Secretary of Health and Human Services;
ix) the Secretary of Housing and Urban Development;
x) the Secretary of Transportation;

xi) the Secretary of Energy;

xii) the Secretary of Veterans Affairs;

xiv) the Administrator of the Environmental Protection Agency;
xv) the Director of the Office of Management and Budget;

xvi) the Chair of the Council of Economic Advisers;

xvii) the Administrator of General Services;

xviii) the Executive Director of the Federal Permitting Improvement Steer-

xix) the Director of the Office of Science and Technology Policy;
xx) the Assistant to the President and National Climate Advisor;
xxi) the Assistant to the President for Domestic Policy;

xxii) the Assistant to the President for Economic Policy;

(
(
(
(
(
(vi
(
@
(
(
(
(xiii) the Secretary of Homeland Security;
(
(
(xv
(
(
i
(xi
(
(xx
(
(xxiii) the Executive Director of the White House Gender Policy Council;
(

xxiv) the Senior Advisor to the President for Clean Energy Innovation
and Implementation; and

(xxv) other relevant agency heads as determined by the Chair of CEQ.”

(b) Section 1-102(d) of Executive Order 12898, as amended by section
220(a) of Executive Order 14008, is further amended by adding the following
sentence at the end: “The Interagency Council shall support and facilitate
interagency collaboration on programs and activities related to environmental
justice, including the development of materials for environmental justice
training to build the capacity of Federal employees to advance environmental
justice and to increase the meaningful participation of individuals from
communities with environmental justice concerns in Federal activities.”

(c) Section 1-102(g) of Executive Order 12898, as amended by section
220(a) of Executive Order 14008, is amended to read as follows: ‘“Officers.
The head of each agency on the Interagency Council shall designate an
Environmental Justice Officer within the agency with the authority to rep-
resent the agency on the Interagency Council and with the responsibility
for leading agency planning and implementation of the agency’s Environ-
mental Justice Strategic Plan, coordinating with CEQ and other agencies,
and performing such other duties related to advancing environmental justice
as the head of the agency deems appropriate.”

(d) Section 1-102 of Executive Order 12898, as amended by section 220(a)
of Executive Order 14008, is further amended by adding the following at
the end:
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“(h) Memorandum of Understanding. The Interagency Council shall adopt
a Memorandum of Understanding among its members that sets forth the
objectives, structure, and planned operations of the Interagency Council.

(i) Public meetings. In coordination with the White House Environmental
Justice Advisory Council, the Interagency Council shall hold at least one
public meeting per year. The Interagency Council shall prepare, for public
review, a summary of the comments and recommendations discussed at
public meetings of the Interagency Council.

(j) Clearinghouse. The Administrator of EPA, in coordination with the
Interagency Council, shall, no later than March 31, 2024, establish a public,
internet-based, whole-of-government clearinghouse composed of culturally
and linguistically appropriate and accessible materials related to environ-
mental justice, including:

(i) information describing the activities of the members of the Interagency

Council to address issues relating to environmental justice;

(i1) information on technical assistance, tools, and resources to assist com-
munities with environmental justice concerns in building capacity for
public participation;

(iii) copies of training materials developed by the Interagency Council
or its members to help individuals and employees understand and carry
out environmental justice activities; and

(iv) any other information deemed appropriate by the Administrator, in

coordination with the Interagency Council.”

(e) Section 5-5(a) of Executive Order 12898 is amended to read as follows:
“The public may submit recommendations to Federal agencies relating to
the incorporation of environmental justice principles into Federal agency
programs or policies. Each Federal agency shall convey such recommenda-
tions to the Interagency Council.”

Sec. 8. White House Office of Environmental Justice. (a) The White House
Office of Environmental Justice is hereby established within CEQ.

(b) The Office shall be headed by a Federal Chief Environmental Justice
Officer, who shall be appointed by the President. The Federal Chief Environ-
mental Justice Officer shall advance environmental justice initiatives, includ-
ing by coordinating the development of policies, programs, and partnerships
to achieve the policies set forth in this order; identifying opportunities
for collaboration and coordination with State, Tribal, territorial, and local
governments; supporting the Interagency Council; and advising the Chair
of CEQ and the Interagency Council on environmental justice matters.

(c) The heads of all agencies shall cooperate with the Federal Chief Environ-
mental Justice Officer and provide such information, support, and assistance
as the Federal Chief Environmental Justice Officer may request, as appro-
priate.

Sec. 9. Guidance. Within 6 months of the date of this order, the Chair
of CEQ shall issue interim guidance, in consultation with the Interagency
Council, to inform agency implementation of this order, and shall request
recommendations on the guidance from the White House Environmental
Justice Advisory Council established by Executive Order 14008 (Advisory
Council). To reduce redundancy and streamline reporting obligations, the
interim guidance shall identify ways for agencies to align other related
efforts, such as obligations that agencies may have under Executive Order
13985 and Executive Order 14008. Within 18 months of the date of this
order, the Chair of CEQ shall issue final guidance after considering any
recommendations of the Advisory Council. The Chair of CEQ may revise
any guidance, or issue additional guidance under this order, as appropriate,
and shall consider any additional recommendations made by the Advisory
Council in issuing or revising guidance under this section.

Sec. 10. Reports to the President. Within 1 year of the date for the submission
of agency Environmental Justice Strategic Plans to the Chair of CEQ under
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section 4(a) of this order, the Chair shall, after consultation with the Inter-
agency Council and after considering recommendations from the Advisory
Council, submit to the President a report that describes the implementation
of this order, includes each agency’s Environmental Justice Strategic Plan,
provides recommendations for additional steps to advance environmental
justice, and, beginning with the second report, also provides any insights
gathered from each agency’s Environmental Justice Assessment required
under section 4(d) of this order.

Sec. 11. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or
(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.
(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,

employees, or agents, or any other person.

THE WHITE HOUSE,
April 21, 2023.
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Proclamation 10554 of April 21, 2023

National Park Week, 2023

By the President of the United States of America

A Proclamation

Edward Abbey, park ranger and author, wrote that “Every man, every woman,
carries in heart and mind the image of the ideal place, the right place,
the one true home, known or unknown, actual or visionary.” For so many
Americans, this place can be found in our magnificent National Park System.
From the pristine lakes of Glacier National Park to the breathtaking cliffs
of Acadia and from Independence Hall in Philadelphia to the César E.
Chavez National Monument in California, these 424 cultural treasures and
natural wonders provide endless opportunities for recreation, reflection, and
inspiration. This week, we celebrate our cherished National Park System
and recommit ourselves to protecting it for years to come.

Preserving our remarkable lands, which have been home to Tribal Nations
since time immemorial, not only bridges our past to our present but also
invests in our planet’s future. By tending to our forests, we support our
trees’ ability to cycle carbon dioxide out of the atmosphere. By safeguarding
our wetlands, we shore up our defenses against hurricanes and superstorms
and improve our chances of beating back forest fires. Ensuring the health
of our ecosystems is vital to our fight against the climate crisis and our
resilience when disasters strike.

That is why I launched the “America the Beautiful” initiative during my
first year in office. This set a national goal of voluntarily conserving 30
percent of our country’s lands and waters by 2030. Our National Park
System is a cornerstone of this conservation effort, and expanding and
protecting it is key to meeting our goal.

My Administration is also investing over a billion dollars through our Bipar-
tisan Infrastructure Law to help Federal agencies, including the National
Park Service, restore our extensive system of national parks and public
lands. This funding supports critical ecosystems by combating invasive spe-
cies, replanting vegetation, and improving soil health. It expands recruitment,
training, and pay for thousands of brave wildland firefighters. And it supports
new trails, roads, bridges, and other transportation within national parks,
making it easier and safer to travel and see the sights. These efforts go
hand-in-hand with our Inflation Reduction Act, the largest investment in
combating climate change in American history. With this law, the National
Park Service will hire new employees, and we will build out clean energy
charging stations across our national parks and public lands, bringing us
closer to a net-zero emissions future.

I have been proud to use executive authorities—including my authority
under the Antiquities Act—to protect and expand some of America’s most
cherished natural wonders in and outside the National Park System. I des-
ignated the Camp Hale-Continental Divide Monument in Colorado and pro-
tected Alaska’s Tongass National Forest. I restored protections for Alaska’s
Bristol Bay, Minnesota’s Boundary Waters Area Watershed, Utah’s Bears
Ears and Grand Staircase-Escalante National Monuments, and the Northeast
Canyons and Seamounts National Monuments. And last month, I established
our two newest national monuments—Avi Kwa Ame National Monument
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in Nevada and Castner Range National Monument in Texas—protecting nearly
514,000 total acres of public land.

Throughout this work, my Administration is ensuring that all Americans
have equal access to our national parks. My new Budget requests $3.8
billion from the Congress for the National Park Service so we can improve
transportation options to and from these sites—making it easier for all Ameri-
cans to visit, especially people in underserved communities and people
with disabilities. We are taking steps to recognize traditional indigenous
knowledge and to expand Tribal co-stewardship of national parks because
drawing upon Tribal Nations’ deep expertise of these lands is key to sus-
taining them. And through the Outdoor Recreation Legacy Partnership, the
National Park Service is helping renovate and build public parks and other
outdoor spaces in communities with little access to outdoor recreation.

Our national parks are the envy of the world. Jill and I have taken our
children and grandchildren to these extraordinary places around the country
to remind them of the magnificence and majesty of America. They unite
us all and are the birthright that we pass down from generation to generation.
This week and always, let us appreciate these national treasures that our
ancestors conserved for us and rededicate ourselves to preserving them
for all Americans to enjoy.

On April 22, the National Park Service will be offering free entry to all
national parks. I encourage everyone to take advantage of this opportunity
and to visit these treasured places.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 22 through
April 30, 2023, as National Park Week. I encourage all Americans to find
their park, recreate responsibly, and enjoy the benefits that come from spend-
ing time in the natural world.

IN WITNESS WHEREOQOF, I have hereunto set my hand this twenty-first
day of April, in the year of our Lord two thousand twenty-three, and of
the Independence of the United States of America the two hundred and

forty-seventh.
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Proclamation 10555 of April 21, 2023

National Crime Victims’ Rights Week, 2023

By the President of the United States of America

A Proclamation

Every person deserves to feel safe in their home, school, workplace, and
community. Yet each year, millions of Americans fall victim to acts of
violence, theft, fraud, and other crimes. Often, the pain and trauma can
have long-term impacts. During National Crime Victims’ Rights Week, we
recommit to the work of preventing crime, supporting victims as they heal,
and holding offenders accountable.

Beyond the physical, psychological, and emotional scars, victims and their
families too often bear the economic burden of the crimes they suffered—
such as lost income, medical bills, or expenses for temporary housing.
As a United States Senator, I was proud to support the Victims of Crime
Act in 1984, which created a Crime Victims Fund using fines from Federal
prosecutions to directly compensate victims and finance victim assistance
services. In recent years, the fund’s balance declined significantly, so I
signed a bill in 2021 to rebuild it and ensure that victims can access
these critical resources.

Last year, I also reauthorized and strengthened the Violence Against Women
Act (VAWA), which I first wrote as a United States Senator more than
30 years ago to change the laws and culture around the scourge of domestic
and sexual violence in America. For decades, this law has supported shelters
and rape crisis centers; funded housing and legal assistance for survivors
of abusive relationships, sexual assault, and stalking; and helped train law
enforcement agencies and courts to make the justice system more responsive
to survivors’ needs.

As President, I increased funding for VAWA to its highest level so that
we can hold more offenders accountable and allow more victims to access
trauma-informed care—especially victims from underserved communities,
including those from the LGBTQI+ community and rural areas. Tribal courts
will now be able to exercise jurisdiction over non-Native perpetrators of
sexual assault, child abuse, and sex trafficking. The law also enables victims
to take people who disseminate their intimate images without consent to
court, and it provides training for law enforcement, prosecutors, and victim
service providers in addressing online abuse and cyberstalking.

I signed into law the COVID-19 Hate Crimes and Khalid Jabara-Heather
Heyer NO HATE Acts, which help State, local, and Tribal law enforcement
agencies better track and prosecute hate-fueled acts of violence against people
from marginalized groups, including by establishing state-run reporting hot-
lines for victims of hate crimes. We also made lynching a Federal hate
crime for the first time in American history with the Emmett Till
Antilynching Act, giving prosecutors more power to pursue perpetrators
of these vile acts. I also hosted the United We Stand Summit, convening
civic, faith, philanthropic, and business leaders to prevent and respond
to hate crimes, and to help survivors of hate crimes and their communities
heal from these tragic events.

While my Administration continues to take historic action to reduce gun
crime, we are also taking action to help survivors of gun violence and
families that have lost loved ones to this public health epidemic. Last
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June, I was proud to sign the Bipartisan Safer Communities Act, the most
sweeping gun safety law in nearly three decades. Among other steps, this
law helps keep guns out of the hands of dating partners convicted of violent
crimes and provides over a billion dollars to address the youth mental
health crisis in America, especially trauma experienced by survivors of
gun violence. In March 2023, I signed an Executive Order directing key
members of my Cabinet to submit a proposal for improving Federal support
for communities and individuals impacted by gun violence.

Supporting crime victims also requires building trust between the public
and law enforcement. When someone falls victim to a crime, first responders
should have the resources they need to ensure victims feel heard, valued,
and supported. We have provided States with over $10 billion to improve
law enforcement training, fund community violence interventions, purchase
necessary equipment like body-worn cameras, clear court backlogs, and sup-
port crime victims. My Safer America Plan calls for an additional $37
billion to prevent crime, reduce gun violence, and create a fairer justice
system—including by hiring 100,000 more officers for safe, effective, and
accountable community policing, consistent with the standards of my polic-
ing Executive Order, which will also help strengthen public trust in law
enforcement.

This week and every week, let us all commit to doing our part to help
prevent crimes and to provide survivors with the resources they need to
heal, pursue justice, and emerge stronger. If you or a loved one are a
victim of crime, I encourage you to visit www.Crimevictims.gov.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 23 through
April 29, 2023, as National Crime Victims’ Rights Week. I call upon all
Americans to observe this week by participating in events that raise aware-
ness of victims’ rights and services and by volunteering to serve and support
victims in their time of need.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first
day of April, in the year of our Lord two thousand twenty-three, and of
the Independence of the United States of America the two hundred and

forty-seventh.
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Proclamation 10556 of April 21, 2023

Earth Day, 2023

By the President of the United States of America

A Proclamation

America’s natural wonders help define who we are as a Nation. They unite
and renew us, a constant reminder of something bigger than ourselves.
But nature is not only a catalyst for reflection—it demands action. On
Earth Day, we celebrate the modern environmental movement that kicked
off 53 years ago, when millions of Americans of every age and background
first rallied together to change our laws and become better stewards of
our planet. Because of their courage and commitment, the Environmental
Protection Agency was created to safeguard our environment and the health
of all Americans, and the National Oceanic and Atmospheric Administration
was established to help protect our ocean. The Congress passed the Clean
Water Act to restore our rivers and streams; the 1970 Clean Air Act to
slash deadly emissions; and the Endangered Species Act, which has helped
prevent 99 percent of potential extinctions of species under its care. Advo-
cates have since built a global coalition that today will see a billion people
worldwide take action to protect the Earth. Their work has called us all
to conscience and has inspired us to reject the false choice between a
sustainable planet and a strong economy. Today we are continuing to prove
that we can and must demand both.

This work has never been more urgent. Climate change is a clear and
present danger—in the words of UN Secretary General Antonio Guterres,
it is a “code red for humanity.” We see it across the world and in every
corner of our country: more destructive hurricanes and tornadoes; more
severe and longer-lasting droughts; and wildfires that have destroyed millions
of acres—more land than many whole States. Extreme weather is disrupting
our supply chains and overwhelming our energy grids, costing America
$165 billion in damages last year alone and often hitting low-income commu-
nities hardest. Deforestation, biodiversity loss, toxic spills, and plastic pollu-
tion only make things worse. Our economy, our national security, and our
children’s futures are at stake.

When I was sworn in as President, we set groundbreaking goals to cut
America’s greenhouse gas emissions in half by 2030 and achieve net-zero
emissions by 2050 in order to keep global warming below the critical 1.5-
degrees-Celsius threshold. We immediately rejoined the Paris Agreement
and have worked to strengthen global resilience—rallying 130 nations to
commit to slashing methane emissions, working to halt deforestation, and
putting healthy ecosystems at the heart of healthy economies. At home,
we are in the midst of a generational upgrade in our infrastructure; and
we passed the most aggressive climate investment law in history, making
record investments in green manufacturing, clean public transit, and climate-
smart agriculture while giving families tax credits to make their homes
more energy efficient. In the first 2 years of my Administration, more solar,
wind, and battery storage technology were deployed in the United States
than any prior 2-year period. In 2022 alone, wind and solar provided nearly
three-quarters of new power generation capacity in the United States. We
are making the United States the world’s electric vehicle leader, building
a nationwide network of 500,000 charging stations and providing tax credits
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to help families afford electric cars and save on the cost of gasoline. Through-
out, we are making sure that the technology powering our clean energy
future is made in America by American workers, creating good-paying union
jobs. Since we know environmental factors can impact businesses and mar-
kets, I have made sure that pension fund managers can continue to take
those factors into account.

As we unleash this new era of economic growth powered by clean energy,
we are also making historic investments in environmental justice—cleaning
up toxic waste, improving air quality, capping old oil and gas wells, and
expanding safe outdoor spaces across the country so communities smothered
by the legacy of pollution can rebuild. We are working to replace every
lead pipe left in America so children everywhere can turn on the faucet
and drink clean water, and we are partnering with communities to get
dangerous ‘“PFAS” chemicals out of their water supplies. To complement
and enable these efforts, today I signed an Executive Order committing
the Federal Government to incorporating environmental justice perspectives,
values, and considerations into our work. I have also committed to working
with the Congress to quadruple American support for global climate finance,
unlocking the additional pools of private investment needed to bring the
world along. There is no denying that we are in this together.

At home, we have also deepened our conservation work, preserving our
natural wonders as bridges to our past and future. Our “America the Beau-
tiful” Initiative aims to conserve at least 30 percent of our Nation’s lands
and waters by 2030; in its first year, we protected more territory than
any administration since President John F. Kennedy’s. Last Earth Day, I
signed an Executive Order strengthening America’s forests to harness their
power in the fight against climate change and reduce wildfire risk. I have
designated magnificent lands from Avi Kwa Ame—or Spirit Mountain—
in Nevada to Camp Hale in Colorado as national monuments, restored protec-
tions to treasures like Bears Ears and Grand Staircase-Escalante in Utah,
and acted to protect the Tongass National Forest and Bristol Bay in Alaska.

The environmentalist and author Rachel Carson once wrote: “Those who
contemplate the beauty of the Earth find reserves of strength that will
endure as long as life lasts.” Today, we renew that strength to keep building
on our progress. The challenges we face are great, but our capacity is
greater. The inspiring passion of young people and climate activists, civil
society and Indigenous communities, and thoughtful consumers and forward-
thinking businesses is galvanizing the world to finally deliver a more equi-
table, prosperous, and just planet, preserved for generations to come.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 22, 2023,
as Earth Day. Today, I encourage all Americans to reflect on the need
to protect our precious Earth; to heed the call to combat our climate and
biodiversity crises while growing the economy; and to keep working for
a healthier, safer, more equitable future for all.
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first
day of April, in the year of our Lord two thousand twenty-three, and of
the Independence of the United States of America the two hundred and

forty-seventh.
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC—2022-0109]
RIN 3150-AK86

List of Approved Spent Fuel Storage
Casks: Holtec International HI-STORM
100 Cask System, Certificate of
Compliance No. 1014, Renewal of
Initial Certificate and Amendment Nos.
1 Through 15; Delay of Effective Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; delay of
effective date.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is delaying the
effective date of a direct final rule
published in the Federal Register on
February 13, 2023. The direct final rule
renews the initial certificate
(Amendment 0) and Amendment Nos. 1
through 15 of the Holtec International
HI-STORM 100 Certificate of
Compliance No. 1014 for 40 years and
revises the certificate of compliance’s
conditions and technical specifications
to address aging management activities
related to the structures, systems, and
components important to safety of the
dry storage system to ensure that these
will maintain their intended functions
during the period of extended storage
operations. The delay is necessary for
the NRC to evaluate the public
comments submitted on the direct final
rule.

DATES: The effective date of May 1,
2023, for the direct final rule published
February 13, 2023 (88 FR 9106), is
delayed indefinitely. The NRC will
publish a subsequent document in the
Federal Register either announcing a
new effective date or withdrawing the
direct final rule.

ADDRESSES: Please refer to Docket ID
NRC-2022-0109 when contacting the
NRC about the availability of

information for this action. You may
obtain publicly available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2022—-0109. Address
questions about NRC dockets to Dawn
Forder; telephone: 301-415-3407;
email: Dawn.Forder@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly
available documents online in the
ADAMS Public Documents collection at
https://www.nre.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, at
301-415-4737, or by email to
PDR.Resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
““Availability of Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents,
by appointment, at the NRC’s PDR,
Room P1 B35, One White Flint North,
11555 Rockville Pike, Maryland 20852.
To make an appointment to visit the
PDR, please send an email to
PDR.Resource@nrc.gov or call 1-800—
397-4209 or 301-415—-4737, between 8
a.m. and 4 p.m. eastern time, Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
James Firth, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission; Washington,
DC 20555-0001; telephone: 301-415—
6628; email: James.Firth@nrc.gov.
SUPPLEMENTARY INFORMATION: On
February 13, 2023, the NRC published a
direct final rule (88 FR 9106) and a
companion proposed rule (88 FR 9195)
amending its regulations in part 72 of
title 10 of the Code of Federal
Regulations to revise the Holtec
International HI-STORM 100 Cask
System listing within the “List of
approved spent fuel storage casks” to
renew the initial certificate
(Amendment No. 0) and Amendment
Nos. 1 through 15 to Certificate of
Compliance No. 1014. The renewal of

the initial certificate and Amendment
Nos. 1 through 15 for 40 years revises
the certificate of compliance’s
conditions and technical specifications
to address aging management activities
related to the structures, systems, and
components important to safety of the
dry storage system to ensure that these
will maintain their intended functions
during the period of extended storage
operations.

In the direct final rule published on
February 13, 2023 (88 FR 9106), the
NRC stated that if no significant adverse
comments were received, the direct
final rule would become effective on
May 1, 2023. In response to requests for
extension of the public comment period,
on March 22, 2023, the NRC reopened
the public comment period (88 FR
17164) until April 14, 2023. In total, the
NRC received and docketed eight
comment submissions on the
companion proposed rule (88 FR 9195;
February 13, 2023), that included
requests for the NRC to extend the
public comment period. An electronic
copy of the comment submissions can
be obtained from the Federal
Rulemaking website https://
www.regulations.gov under Docket ID
NRC-2022-0109 and they are also
available in ADAMS using the
Accession numbers shown in the table
in the Availability of Documents
section.

In the direct final rule (88 FR 9106;
February 13, 2023), the NRC originally
provided a 45-day period between the
close of the public comment period and
the effective date of the direct final rule
to allow the NRC sufficient time to
evaluate whether any of the comments
received are significant adverse
comments and, if so, to prepare and
publish a withdrawal of the direct final
rule. After reopening the public
comment period and receiving
additional comments, the effective date
of May 1, 2023, will not allow the NRC
sufficient time to evaluate the
comments.

Therefore, in order to provide the
NRC with sufficient time to consider
whether any of the comments received
are significant adverse comments, the
direct final rule will not become
effective as scheduled.

The NRC will complete its evaluation
of the public comments on the direct
final rule and will publish a subsequent
notice indicating either that the NRC is
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moving forward with the direct final
rule, and if so, providing a new effective
date, or that the NRC is withdrawing the
direct final rule and moving forward

under the companion proposed rule (88
FR 9195; February 13, 2023).

Availability of Documents

The documents identified in the
following table are available to
interested persons through one or more

of the following methods, as indicated.

Document

ADAMS accession No./
Federal Register citation

“List of Approved Spent Fuel Storage Casks: Holtec International HI-STORM 100 Cask System, Certificate of
Compliance No. 1014, Renewal of Initial Certificate and Amendment Nos. 1 Through 15”; Proposed rule (Feb-
ruary 13, 2023).

“List of Approved Spent Fuel Storage Casks: Holtec International HI-STORM 100 Cask System, Certificate of
Compliance No. 1014, Renewal of Initial Certificate and Amendment Nos. 1 Through 15”; Direct Final Rule: En-
vironmental Assessment and Final Finding of No Significant Impact. (February 13, 2023).

“List of Approved Spent Fuel Storage Casks: Holtec International HI-STORM 100 Cask System, Certificate of
Compliance No. 1014, Renewal of Initial Certificate and Amendment Nos. 1 Through 15”; Proposed rule; Re-
opening of Comment Period. (March 22, 2023).

Comment (001) from Brian Gutherman on PR-72—List of Approved Spent Fuel Storage Casks: Holtec Inter-
national HI-STORM 100 Cask System, Certificate of Compliance No. 1014, Renewal of Initial Certificate and
Amendment Nos. 1 through 15.

Comment (002) from Renante Baniaga on PR-72—List of Approved Spent Fuel Storage Casks: Holtec Inter-
national HI-STORM 100 Cask System, Certificate of Compliance No. 1014, Renewal of Initial Certificate and
Amendment Nos. 1 through 15.

Comment (003) from Michael Ford on PR—72—List of Approved Spent Fuel Storage Casks: Holtec International
HI-STORM 100 Cask System, Certificate of Compliance No. 1014, Renewal of Initial Certificate and Amend-
ment Nos. 1 through 15.

Comment (004) from Kalene Walker on PR—72—List of Approved Spent Fuel Storage Casks: Holtec International
HI-STORM 100 Cask System, Certificate of Compliance No. 1014, Renewal of Initial Certificate and Amend-
ment Nos. 1 through 15.

Comment Period Extension Request from NIRS, et al. on PR-72—List of Approved Spent Fuel Storage Casks:
Holtec International HI-STORM 100 Cask System, Certificate of Compliance No. 1014, Renewal of Initial Certifi-
cate and Amendment Nos. 1 through 15.

Comment (005) from NIRS, et al. on PR—72—List of Approved Spent Fuel Storage Casks: Holtec International HI—
STORM 100 Cask System, Certificate of Compliance No. 1014, Renewal of Initial Certificate and Amendment
Nos. 1 through 15.

Comment (006) from Michael Ford on PR—72—List of Approved Spent Fuel Storage Casks: Holtec International
HI-STORM 100 Cask System, Certificate of Compliance No. 1014, Renewal of Initial Certificate and Amend-
ment Nos. 1 through 15.

Comment (007) from Kalene Walker on PR—72—List of Approved Spent Fuel Storage Casks: Holtec International
HI-STORM 100 Cask System, Certificate of Compliance No. 1014, Renewal of Initial Certificate and Amend-
ment Nos. 1 through 15.

88 FR 9195.

88 FR 9106.

88 FR 17164.

ML23046A406.

ML23046A407.

ML23073A116.

ML23075A156.

ML23073A095.

ML23107A144.

ML23108A278.

ML23108A279.

The NRC may post materials related
to this document, including public
comments, on the Federal rulemaking
website at https://www.regulations.gov
under Docket ID NRC-2022-0109.

Dated: April 21, 2023.
For the Nuclear Regulatory Commission.
Cindy K. Bladey,

Chief, Regulatory Analysis and Rulemaking
Support Branch, Division of Rulemaking,
Environmental, and Financial Support Office
of Nuclear Material Safety and Safeguards.
[FR Doc. 2023-08789 Filed 4—25-23; 8:45 am]

BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY
10 CFR Part 590

Policy Statement on Export
Commencement Deadlines in
Authorizations To Export Natural Gas
to Non-Free Trade Agreement
Countries

Docket Nos.
Lake Charles Exports, LLC ......... 11-59-LNG.
Gulf LNG Liquefaction Company, | 12-101-LNG.
LLC.
Golden Pass LNG Terminal LLC | 12-156-LNG.
Lake Charles LNG Export Co., 13-04-LNG.
LLC.
Magnolia LNG, LLC .... 13-132-LNG.
Delfin LNG LLC .......... 13-147-LNG.
Alaska LNG Project LLC ... .. | 14-96-LNG.
Pieridae Energy (USA) Ltd .......... 14-179-LNG.
Texas LNG Brownsville LLC ....... 15-62-LNG.
Cameron LNG, LLC 15-90-LNG.
Port Arthur LNG, LLC . 15-96-LNG.
Rio Grande LNG, LLC 15-190-LNG.
Venture Global Plaguemines 16—28-LNG.
LNG, LLC.
Lake Charles LNG Export Co., 16—109-LNG.
LLC.
Lake Charles Exports, LLC ......... 16—-110-LNG.
Driftwood LNG LLC ........cccoeueuns 16-144-LNG.

Docket Nos.
Freeport LNG Expansion, L.P. & | 18-26-LNG.
FLNG Liquefaction 4, LLC.
Mexico Pacific Limited LLC ......... 18-70-LNG.
Corpus Christi Liquefaction, LLC | 18-78-LNG.
ECA Liquefaction, S. de R.L. de 18-144-LNG.
C.V.
Energia Costa Azul, S. de R.L. 18-145-LNG.
de C.V.
Epcilon LNG LLC ......cccovveveinene 20-31-LNG.
Vista Pacifico LNG, S.A.P.l. de 20-153-LNG.
C.V.

AGENCY: Office of Fossil Energy and
Carbon Management, Department of
Energy.

ACTION: Policy statement.

SUMMARY: The Department of Energy
(DOE) is reaffirming the seven-year
deadline for authorization holders to
commence exports of domestically
produced natural gas, including
liquefied natural gas (LNG), to non-free
trade agreement (non-FTA) countries set
forth in long-term authorizations issued
under the Natural Gas Act. For existing
and future non-FTA authorizations for
the export of LNG, DOE will allow
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authorizations to expire on the export
commencement deadline originally set
forth in the order and will not consider
an application for an extension, unless
the authorization holder demonstrates
both that: it has physically commenced
construction on the associated export
facility, and its inability to comply with
the existing export commencement
deadline is the result of extenuating
circumstances outside of its control.
Authorization holders unable to make
this demonstration may submit a new
non-FTA application, which will be
considered without prejudice. This
policy will increase transparency for
non-FTA authorization holders and
pending applicants who have not yet
commenced exports, while providing
greater certainty about DOE’s approvals
for the LNG export market. Concurrently
with the issuance of this Policy
Statement, DOE is issuing final orders
on three pending applications for a
commencement extension.

DATES: This Policy Statement is
applicable on April 21, 2023.

FOR FURTHER INFORMATION CONTACT:
Amy Sweeney or Jennifer Wade, U.S.
Department of Energy (FE—34), Office of
Regulation, Analysis, and Engagement,
Office of Fossil Energy and Carbon
Management, Forrestal Building, Room
3E—-042, 1000 Independence Avenue
SW, Washington, DC 20585; (202) 586—
2627 or (202) 586—4749; amy.sweeney@
hq.doe.gov or jennifer.wade@
hq.doe.gov; Cassandra Bernstein, U.S.
Department of Energy (GG-76), Office of
the Assistant General Counsel for
Energy Delivery and Resilience,
Forrestal Building, Room 6D-033, 1000
Independence Avenue SW, Washington,
DC 20585; (202) 586—9793;
cassandra.bernstein@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

Acronyms and Abbreviations.
Acronyms and abbreviations used in
this document are set forth below for
reference.

Bcef/d  Billion Cubic Feet per Day

DOE United States Department of Energy

FERC Federal Energy Regulatory
Commission

FTA Free Trade Agreement

LNG Liquefied Natural Gas

MARAD Maritime Administration

NEPA National Environmental Policy Act
of 1969

NGA Natural Gas Act of 1938

Tcf Trillion Cubic Feet

Table of Contents

I. Statutory Background
II. Regulatory Background
A. Long-Term Non-FTA Authorizations
Issued to Date
B. Seven-Year Commencement Deadline
for Exports to Non-FTA Countries

C. Applications To Extend the Export
Commencement Deadline
1. Orders Extending the Export
Commencement Deadline Granted in
2020
2. Applications for Commencement
Extensions Submitted Since 2022
III. Policy Statement
A. Basis for Change in DOE’s Treatment of
Applications for Commencement
Extensions
B. Policy and Implementation
C. Policy Objectives
D. Applicability of Policy Statement
IV. Administrative Benefits
V. Approval of the Office of the Secretary

I. Statutory Background

DOE is responsible for authorizing
exports of domestically produced
natural gas, including LNG,? to foreign
countries under section 3 of the Natural
Gas Act (NGA).2 The policy announced
in this Policy Statement is specific to
authorizations 3 for the export of natural
gas to countries with which the United
States does not have a free trade
agreement (FTA) requiring national
treatment for trade in natural gas and
with which trade is not prohibited by
U.S. law or policy (non-FTA countries).4
NGA section 3(a) authorizes the
exportation of natural gas from the

1In referring to natural gas in this Policy
Statement, DOE refers primarily, but not
exclusively, to LNG. Some DOE proceedings have
involved (and, in the future, may involve) other
types of natural gas, including compressed natural
gas and compressed gas liquid. See 15 U.S.C.
717a(5) (definition of natural gas); 10 CFR
590.102(1).

215 U.S.C. 717b. The Secretary’s authority was
established by the Department of Energy
Organization Act, 42 U.S.C. 7151(b), which
transferred jurisdiction over import and export
authorizations from the Federal Power Commission
to the Secretary of Energy; see also 42 U.S.C.
7172(f). The authority to regulate the imports and
exports of natural gas, including LNG, under NGA
section 3 has been delegated to the Assistant
Secretary for Fossil Energy and Carbon Management
(FECM) in Redelegation Order No. S4-DEL-FE1-
2023, issued on April 10, 2023.

3For purposes of this Policy Statement, DOE uses
the terms “‘authorization” and “‘order”
interchangeably.

415 U.S.C. 717b(a). This Policy Statement does
not apply to exports to FTA countries under NGA
section 3(c), 15 U.S.C. 717b(c). Section 3(c) of the
NGA, as amended by section 201 of the Energy
Policy Act of 1992 (Pub. L. 102—-486), requires that
applications to export natural gas to FTA countries
“shall be deemed to be consistent with the public
interest” and granted “without modification or
delay.” 15 U.S.C. 717b(c). Additionally, as of
August 24, 2018, qualifying “small-scale natural gas
exports” to non-FTA countries are deemed to be
consistent with the public interest under NGA
section 3(a). See 10 CFR 590.102(p); 10 CFR
590.208(a); see also U.S. Dep’t of Energy, Small-
Scale Natural Gas Exports; Final Rule, 83 FR 35106
(July 25, 2018). Because small-scale orders contain
different terms than non-FTA orders involving
larger volumes of exports (specifically, requiring
authorization holders to commence small-scale
exports within two years), this Policy Statement
also does not apply to small-scale exports of natural
gas.

United States unless DOE determines
that doing so “will not be consistent
with the public interest.” 5 DOE, as
affirmed by the U.S. Court of Appeals
for the District of Columbia Circuit, has
consistently interpreted this provision
as creating a rebuttable presumption
that a proposed export of natural gas to
non-FTA countries is in the public
interest.® Accordingly, DOE will
conduct an informal adjudication and
grant an application requesting a non-
FTA authorization unless DOE finds
that the proposed exportation will not
be consistent with the public interest.”
NGA section 3(a) also authorizes DOE,
“after opportunity for hearing, and for
good cause shown,” to issue any
supplemental order “as it may find
necessary or appropriate.”’ 8

DOE’s authorization is solely with
respect to the export (or import) of
natural gas and does not extend to
authorization over the siting,
construction, and operation of the
liquefaction and export facilities. For
LNG terminals located onshore or in
state waters, the agency responsible for
permitting the export facilities is the
Federal Energy Regulatory Commission
(FERC) pursuant to NGA section 3(e).?
For LNG terminals located offshore
beyond state waters, the responsible
agency is the Maritime Administration
(MARAD) within the Department of
Transportation pursuant to the
Deepwater Ports Act of 1974.10

Although most approved non-FTA
exports originate (or will originate) from
existing or proposed projects to be built
in the United States, DOE has also
approved non-FTA exports in
extraterritorial proceedings involving

515 U.S.C. 717b(a).

6 See Sierra Club v. U.S. Dep’t of Energy, 867 F.3d
189, 203 (D.C. Cir. 2017) (“We have construed
[NGA section 3(a)] as containing a ‘general
presumption favoring [export] authorization.” )
(quoting W. Va. Pub. Serv. Comm’nv. U.S. Dep’t
of Energy, 681 F.2d 847, 856 (D.C. Cir. 1982)).

7Id. (“there must be ‘an affirmative showing of
inconsistency with the public interest’ to deny the
application”” under NGA section 3(a)) (quoting
Panhandle Producers & Royalty Owners Ass’n v.
Econ. Regulatory Admin., 822 F.2d 1105, 1111 (D.C.
Cir. 1987)).

815 U.S.C. 717b(a).

915 U.S.C. 717b(e); see also 15 U.S.C. 717a(11)
(definition of LNG terminal); 18 CFR 153.2(d);
Sierra Club v. Fed. Energy Regulatory Comm’n, 827
F.3d 36, 40 (D.C. Cir. 2016) (observing that, while
DOE “maintains exclusive authority over the export
of natural gas as a commodity,” DOE has delegated
to FERC the authority to approve or deny an
application for the siting, construction, operation,
or expansion of an LNG terminal under NGA
section 3(e)).

10 See 33 U.S.C. 1502(9), 1503(a). The Deepwater
Port Act originally applied only to oil import
terminals, but was amended to include natural gas
terminals. See Maritime Transportation Security
Act of 2002, sec. 106, Public Law 107-295, 116 Stat.
2064.
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Mexico or Canada. In such proceedings,
DOE approves the export of U.S.-
sourced natural gas by pipeline to
Mexico or Canada under NGA section
3(c), and authorizes the re-export 11 of
the U.S.-sourced natural gas in the form
of LNG from a liquefaction and export
facility to be built in Mexico or Canada,
respectively, to non-FTA countries
under NGA section 3(a).12

Before reaching a final decision on
any non-FTA application, DOE must
also comply with the National
Environmental Policy Act of 1969
(NEPA).13

II. Regulatory Background

A. Long-Term Non-FTA Authorizations
Issued to Date

Although NGA section 3(a)
establishes a broad public interest
standard and a presumption favoring
export authorizations, the statute does
not define “public interest” or identify
criteria that must be considered. In prior
decisions, DOE has identified a range of
factors that it evaluates when reviewing
an application to export LNG to non-
FTA countries. These factors include
economic impacts, international
impacts, security of natural gas supply,
and environmental impacts, among
others. To conduct this review, DOE
looks to record evidence developed in
the application proceeding.14

Currently, there are 41 long-term
orders 15 authorizing the export of LNG
sourced from the United States (both the
lower-48 states and Alaska) to non-FTA
countries under NGA section 3(a).16

11 For purposes of these proceedings, “re-export”
means to ship or transmit U.S.-sourced natural gas
in its various forms (gas, compressed, or liquefied)
subject to DOE’s jurisdiction under the NGA, 15
U.S.C. 717b, from one foreign country (i.e., a
country other than the United States) to another
foreign country.

12 See, e.g., Vista Pacifico LNG, S.A.P.I. de C.V.,
DOE/FECM Order No. 4929, Docket No. 20-153—
LNG, Order Granting Long-Term Authorization to
Re-Export U.S.-Sourced Natural Gas in the Form of
Liquefied Natural Gas from Mexico to Non-Free
Trade Agreement Nations, 1-7 (Dec. 20, 2022).

1342 U.S.C. 4321 et seq.

14 See, e.g., Sabine Pass Liquefaction, LLC, DOE/
FECM Order No. 4800, Docket No. 19-125-LNG,
Order Granting Long-Term Authorization to Export
Liquefied Natural Gas to Non-Free Trade Agreement
Nations, 10-28 (Mar. 16, 2022).

15 Under DOE practice, “‘long-term’ refers to
orders greater than two years in duration. See U.S.
Dep’t of Energy, Including Short-Term Export
Authority in Long-Term Authorizations for the
Export of Natural Gas on a Non-Additive Basis;
Policy Statement, 86 FR 2243 (Jan. 12, 2021).

16 See Freeport LNG Expansion, L.P., et al., DOE/
FECM Order No. 4961, Docket No. 21-98-LNG,
Order Granting Long-Term Authorization to Export
Liquefied Natural Gas to Non-Free Trade Agreement
Nations, at 72-76 (Mar. 3, 2023) (identifying final
non-FTA authorizations sourced from the lower-48
states); see also Alaska LNG Project LLC, DOE/FE
Order No. 3643—A, Docket No. 14-96-LNG, Final

These orders authorize a cumulative
volume of non-FTA exports equivalent
to 47.28 billion cubic feet (Bcf) per day
(Bcf/d) of natural gas sourced from the
lower-48 United States and 2.55 Bcf/d
sourced from Alaska, or approximately
17.3 trillion cubic feet (Tcf) and 0.9 Tcf
per year, respectively.1” This
cumulative volume includes 43.52 Bcf/
d of U.S.-sourced natural gas authorized
for export from facilities built (or
proposed to be built) in the United
States (including Alaska), and 6.31 Bcf/
d of U.S-sourced natural gas authorized
for re-export in the form of LNG from
facilities to be built in Mexico or
Canada.?8 It does not include volumes
from long-term non-FTA orders that
DOE has vacated 19 or orders
authorizing small-scale exports of
natural gas.20

Of the 49.83 Bcf/d in approved non-
FTA export volumes as of today
(sourced from both the lower-48 states
and Alaska), the cumulative total of U.S.
and Mexico LNG export capacity that is
operating or under construction across
11 mid- or large-scale export projects is
24.19 Bcf/d of natural gas.2® The

Opinion and Order Granting Long-Term
Authorization to Export Liquefied Natural Gas to
Non-Free Trade Agreement Nations (Aug. 20, 2020),
reh’g granted in part, DOE/FE Order No. 3643-B
(Apr. 15, 2021), order aff'd, DOE/FECM Order No.
3643-C (Apl‘. 13, 2023).

17 See Freeport LNG Expansion, L.P., et al., DOE/
FECM Order No. 4961, at 72; see also Alaska LNG
Project LLC, DOE/FE Order No. 3643—A, at 5, 40.
Following issuance of Freeport LNG Expansion,
L.P., et al., DOE/FECM Order No. 4961, DOE
vacated one long-term non-FTA authorization at the
request of the authorization holder, Eagle LNG
Partners Jacksonville IT LLC (0.01 Bcf/d). See infra
note 19.

18 See Freeport LNG Expansion, L.P., et al., DOE/
FECM Order No. 4961, at 72—76; see also Vista
Pacifico LNG, DOE/FECM Order No. 4929, at 7.

19To date, DOE has vacated nine long-term
authorizations to export LNG to non-FTA countries
(none over the objection of the authorization
holder) in the following proceedings: Eagle LNG
Partners Jacksonville II LLC, Docket No. 17-79-LNG
(Mar. 12, 2023); Bear Head Energy Inc. and Bear
Head LNG (USA), LLC, Docket No. 15-33—-LNG (Jan.
20, 2023); Jordan Cove Energy Project L.P., Docket
No. 12-32-LNG (Apr. 22, 2022); Air Flow N. Am.
Corp., Docket No. 14-206-LNG (Dec. 30, 2021);
Emera CNG, LLC, Docket No. 13—157—-CNG (Oct. 20,
2021); Annova LNG Common Infrastructure, LLC,
Docket No. 19-34-LNG (Apr. 23, 2021); Floridian
Natural Gas Storage Co., LLC, Docket No. 15-38—
LNG (Oct. 22, 2020); Carib Energy (USA) LLC,
Docket No. 11-141-LNG (Nov. 17, 2020); Flint Hills
Res., LP, Docket No. 15-168-LNG (Feb. 5, 2019).

20 See 10 CFR 590.102(p); 10 CFR 590.208(a); see
supra note 4.

21 This 24.19 Bcf/d volume representing export
capacity approved to non-FTA countries currently
operating or under construction is comprised of:

(i) 23.75 Bcf/d of non-FTA volumes under
construction or operating in the United States at the
end of March 2023 (see U.S. Energy Info. Admin.,
U.S. Liquefaction Capacity (Apr. 17, 2023), https://
www.eia.gov/naturalgas/U.S.liquefaction
capacity.xlsx, calculated by adding Column N in
“Existing & Under Construction” worksheet); and

remaining 25.64 Bcf/d in approved non-
FTA export volumes represent possible
future export capacity from numerous
other proposed LNG export projects, but
these proposed projects have not yet
progressed to the construction phase.
Some of these projects received
approval for non-FTA exports as far
back as 2016.22

B. Seven-Year Commencement Deadline
for Exports to Non-FTA Countries

Both the NGA and DOE’s regulations
provide DOE with broad authority to
attach conditions to non-FTA export
authorizations. NGA section 3(a) states
that DOE may grant an application for
anon-FTA export authorization “upon
such terms and conditions as the
[Secretary] may find necessary or
appropriate.” 23 Similarly, under 10 CFR
590.404, DOE may “issue a final
opinion and order and attach such
conditions thereto as may be required
by the public interest after completion
and review of the final record.” 24
Neither NGA section 3(a) nor DOE’s
regulations prescribe a specific time
period for a non-FTA authorization. For
this reason, DOE has determined that it
has discretion under 10 CFR 590.404 to
impose suitable terms.

For long-term orders authorizing the
export of U.S.-sourced LNG to non-FTA
countries, DOE provides each
authorization holder with a period of
seven years to commence export
operations, set from the date the order
is issued.25 The end of this seven-year
period is often referred to as the
“commencement deadline,” after which
point the non-FTA authorization
expires. If the authorization holder
commences exports of LNG from its
facility within this seven-year period, its
export term (whether for 20 years or for
a term extending through December 31,

(ii) 0.44 Bcf/d in U.S.-sourced natural gas to be
re-exported in the form of LNG by ECA
Liquefaction, S. de R.L. de C.V. from the ECA Mid-
Scale Project Phase 1, under construction in
Mexico, to non-FTA countries (see Docket No. 18—
144-LNG).

22 See, e.g., Pieridae Energy (USA) Ltd., DOE/FE
Order No. 3768, Docket No. 14—-179-LNG, Opinion
and Order Granting Long-Term, Multi-Contract
Authorization to Export U.S.-Sourced Natural Gas
Natural Gas by Pipeline to Canada for Liquefaction
and Re-Export in the Form of Liquefied Natural Gas
to Non-Free Trade Agreement Countries (Feb. 5,
2016), discussed infra.

2315 U.S.C. 717b(a).

2410 CFR 590.404.

25 The non-FTA exceptions are: (i) the Alaska
LNG non-FTA authorization, which has a 12-year
commencement deadline due to the unique aspects
of that proposed project, see Alaska LNG Project
LLC, DOE/FE Order No. 3643—A, at 41 (Ordering
Para. D), and (ii) orders authorizing small-scale
exports of natural gas, which have a two-year
commencement deadline (see supra note 4).
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2050) 26 begins upon the date of first
commercial export.2?

This practice began in 2011, when
DOE issued its first conditional long-
term export authorization involving
domestically produced LNG to Sabine
Pass Liquefaction, LLC (Sabine Pass).28
In its application, Sabine Pass had
requested “‘that its authorization
commence on the earlier of the date of
first export or five years from the date
of the issuance of the authorization.” 29
After reviewing the record evidence,
DOE determined that a period of seven
years for Sabine Pass to commence its
non-FTA exports was consistent with
the public interest.3°

In reaching this conclusion, DOE first
explained that the purpose of the
commencement deadline “is to ensure
that other entities that may seek similar
authorizations are not frustrated in their
efforts to obtain those authorizations by
authorization holders that are not
engaged in actual export operations.” 31
Next, DOE stated that ““a seven-year
operations commencement date has
been selected as a reasonable
accommodation given [Sabine Pass’s]
representation that it plans to be ready
to commence operations by 2015—
2016.” 32 DOE reasoned that a seven-
year commencement period ‘“‘provides
approximately two years beyond
[Sabine Pass’s] current planned
commencement date before the
condition must be met,” and thus “will
allow for time lost due to unplanned
delays in licensing and construction of
the planned liquefaction facilities.” 33

Since 2011, DOE has continued to
provide a seven-year period for
authorization holders to commence
exports to non-FTA countries. This
seven-year commencement deadline is
set forth in both the Terms and

26 See U.S. Dep’t of Energy, Extending Natural
Gas Export Authorizations to Non-Free Trade
Agreement Countries Through the Year 2050;
Notice of Final Policy Statement and Response to
Comments, 85 FR 52237 (Aug. 25, 2020).

27 See, e.g., Magnolia LNG LLC, DOE/FECM Order
No. 3909-C, Docket No. 13—132-LNG, Order
Amending Long-Term Authorization to Export
Liquefied Natural Gas to Non-Free Trade Agreement
Nations, at 67—68 (Apr. 27, 2022) (Ordering Paras.
A, D).

28 See Sabine Pass Liquefaction, LLC, DOE/FE
Order No. 2961, Docket No. 10-111-LNG, Opinion
and Order Conditionally Granting Long-Term
Authorization to Export Liquefied Natural Gas from
Sabine Pass LNG Terminal to Non-Free Trade
Agreement Nations (May 20, 2011). DOE
incorporated this seven-year commencement period
in Sabine Pass’s final order (DOE/FE Order No.
2961-A), issued on August 7, 2012.

29 Sabine Pass Liquefaction, LLC, DOE/FE Order
No. 2961, at 2.

30]d. at 33, 43 (Ordering Para. C).

31]d. at 33.

32]d.

33Id.

Conditions and the Ordering Paragraphs
of each long-term non-FTA order.34
Specifically, in the Terms and
Conditions, DOE continues to cite the
need for the seven-year commencement
deadline “to ensure that other entities
that may seek similar authorizations are
not frustrated in their efforts to obtain
those authorizations by authorization
holders that are not engaged in actual
export [or re-export] operations.”” 35 In
the relevant Ordering Paragraph of each
non-FTA order, DOE states that the
authorization holder “must commence
export [or re-export] operations using
the planned liquefaction facilities no
later than seven years from the date of
issuance of [the Order].” 36

To date, all seven large-scale export
facilities using U.S.-sourced natural gas
that have commenced exports of LNG
have done so before the seven-year
commencement deadline established in
the authorization holders’
corresponding non-FTA
authorization(s).37

C. Applications To Extend the Export
Commencement Deadline

Several authorization holders have
filed applications (or requests) asking
DOE to extend their original seven-year
commencement deadline to a later date,
based on the circumstances associated
with their proposed LNG facility.

1. Orders Extending the Export
Commencement Deadline Granted in
2020

In 2020, DOE granted extensions of
the commencement deadline in six non-
FTA orders (held by four different
authorization holders), as follows:

341f an authorization holder has already
commenced export operations from its facility and
is requesting to export additional volumes, this
term is unnecessary and is therefore omitted from
successive orders. See, e.g., Sabine Pass, DOE/
FECM Order No. 4800, at 68-75.

35 F.g., Corpus Christi Liquefaction Stage III, LLC,
DOE/FE Order No. 4490, Docket No. 18-78-LNG,
Opinion and Order Granting Long-Term
Authorization to Export Liquefied Natural Gas to
Non-Free Trade Agreement Nations, at 49 (Term
and Condition B) (Feb. 10, 2020); see also Vista
Pacifico LNG, S.A.P.I. de C.V., DOE/FECM Order
No. 4929, at 73—74 (Term and Condition B) (Dec.
20, 2022).

36 Magnolia LNG LLC, DOE/FECM Order No.
3909-C, at 68 (Ordering Para. C). The exact
phrasing of this Ordering Paragraph may vary
among orders, but the seven-year commencement
deadline is consistent.

37 The authorization holders that have
commenced exports before their commencement
deadline are: (i) Sabine Pass; (ii) Cove Point LNG,
LP; (iii) Southern LNG Company, L.L.C.; (iv)
Cheniere Marketing, LLC and Corpus Christi
Liquefaction, LLC (joint authorization holders); (v)
Cameron LNG, LLG; (vi) Freeport LNG Expansion,
L.P., FLNG Liquefaction, LLC, FLNG Liquefaction 2,
LLGC, and FLNG Liquefaction 3, LLC (joint
authorization holders); and (vii) Venture Global
Calcasieu Pass, LLC. See supra note 21.

e Golden Pass LNG Terminal LLC,
DOE/FE Order No. 3978-C, Docket No.
12—-156-LNG, Order Granting Request
for Extension of Export Commencement
Deadlines (Mar. 24, 2020) (extending
commencement deadline from April 25,
2024, to September 30, 2025);

e Lake Charles LNG Export Company,
LLC, DOE/FE Order Nos. 3868—A and
4010-A, Docket Nos. 13—04-LNG and
16—109-LNG, Order Granting
Application for Extension of
Commencement Deadlines (Oct. 6,
2020) (extending commencement
deadlines in two non-FTA orders from
July 29, 2023 or June 29, 2024,
respectively, to December 16, 2025);

e Lake Charles Exports, LLC, DOE/FE
Order Nos. 3324-B and 4011-A, Docket
Nos. 11-59-LNG and 16—-110-LNG,
Order Granting Application to Amend
Long-Term Authorizations (Oct. 6, 2020)
(extending commencement deadlines in
two non-FTA orders from July 29, 2023
or June 29, 2024, respectively, to
December 16, 2025); and

e Cameron LNG, LLC, DOE/FE Order
No. 3846—A, Docket No. 15-90-LNG,
Order Granting Application for
Extension of Commencement Deadlines
(Nov. 2, 2020) (extending
commencement deadline from July 15,
2023, to May 5, 2026).

Although DOE evaluated these
authorization holders’ extension
applications on a case-by-case basis,
DOE considered the same general
factors in each proceeding.

First, DOE considered whether
FERC—the agency approving the siting,
construction, and operation of the LNG
export facility in each proceeding—had
approved an extension of its own
“construction and in-service deadline”
for the proposed facility.38 In each of
these proceedings, DOE found that
FERC had already approved an
extension for the facility’s original
construction and in-service deadline.

Second, DOE considered the project-
specific facts presented in the extension
application, including the authorization
holder’s progress in constructing the
proposed export facility,39 the

38 FERC's authorizations for proposed LNG export
facilities under NGA section 3(e), 15 U.S.C. 717b(e),
include a deadline for the authorization holder to
complete construction of the facility and to make
it available for service—typically five years from the
date of the order, which may be extended for good
cause. See, e.g., Rio Grande LNG, LLC, Order
Granting Extension of Time Request, 181 FERC
161032, P 10 (Oct. 14, 2022).

39 Among the proceedings identified, progress on
the proposed facility noted by DOE has included,
for example, obtaining all required federal, state,
and local authorizations; conducting or completing
front-end engineering and design; awarding
engineering, procurement, and construction
contracts for the facility; and receiving

Continued
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additional time necessary for the
authorization holder to commence
exports, and any unique delays and
challenges faced by the authorization
holder.40

Finally, DOE published each
application for a commencement
extension in the Federal Register and
provided the public with 15 days to
submit protests, motions to intervene,
and comments in response to the
application.4? As part of DOE’s final
order on each application, DOE
considered any responses received
during this comment period.42

In each of these proceedings, DOE
found good cause to grant the
application for the commencement
extension and concluded that extending
the export commencement deadline
would not alter DOE’s public interest
determination in granting the original
non-FTA authorization.43

2. Applications for Commencement
Extensions Submitted Since 2022

DOE has continued to receive new
applications for commencement
extensions. In 2022, Lake Charles LNG
Export Company, LLC and Lake Charles
Exports, LLC filed an application
requesting their second commencement
extension across a total of four non-FTA
orders,%4 and Port Arthur LNG, LLC
filed an application requesting its first
commencement extension.45 Most
recently, in 2023, Pieridae Energy (USA)
Ltd.#¢ and Magnolia LNG, LLC 47 have
each filed an application requesting
their first commencement extension.48

authorization from FERC to proceed with site
clearance.

40 For example, the Lake Charles entities stated
that they experienced an unforeseen construction
delay resulting from a commercial merger in their
corporate ownership. See, e.g., Lake Charles LNG
Export Co., LLC, DOE/FE Order Nos. 3868—A and
4010-A, at 5.

41 See, e.g., U.S. Dep’t of Energy, Cameron LNG,
LLG; Request for Extension of Commencement
Deadline for Non-Free Trade Agreement
Authorization, 85 FR 20993 (Apr. 15, 2020).

42 See, e.g., Golden Pass LNG Terminal LLC, DOE/
FE Order No. 3978-C, at 4, 8-10.

43]d. at 8-10.

44 See Docket Nos. 11-59-LNG, 16—-110-LNG, 13—
04-LNG, and 16—109-LNG.

45 See Docket No. 15-96-LNG.

46 See Pieridae Energy (USA) Ltd., Request for
Extension for Long-Term, Multi-Contract
Authorization to Export U.S. Sourced Natural Gas
by Pipeline to Canada for Liquefaction and Re-
Export in the Form of Liquefied Natural Gas, Docket
No. 14-179-LNG (Feb. 2, 2023). Pieridae filed this
extension application three days before the export
commencement deadline set forth in its non-FTA
order (DOE/FE Order No. 3768), which was
February 5, 2023. Therefore, although Pieridae’s
non-FTA order has technically expired, its
extension application remains under review.

47 See Magnolia LNG, LLC, Request for Limited
Extension to Start Date of Term of Authorization,
Docket No. 13—132—-LNG (Mar. 20, 2023).

48 See infra §II1.D.

III. Policy Statement

A. Basis for Change in DOE’s Treatment
of Applications for Commencement
Extensions

When DOE originally adopted a
seven-year export commencement
deadline for Sabine Pass’s non-FTA
authorization in 2011, it did so based
upon an explicit recognition that an
authorization holder would need time to
construct its proposed facility before
commencing exports of LNG—and that
this time period must be sufficiently
long to allow for “unplanned delays in
the licensing and construction” of the
facility.49 In the following 12 years,
DOE’s conclusion that seven years was
an adequate and reasonable amount of
time for authorization holders to
commence exports after initial
authorization, and the reasoning
underlying that conclusion, have been
validated. All authorization holders
currently exporting from the seven
large-scale export facilities in the United
States commenced exports within their
original seven-year commencement
period—some while facing the
particularly challenging delays and
uncertainties associated with the
COVID-19 pandemic.5° Most recently,
Venture Global Calcasieu Pass, LL.C
(Calcasieu Pass) constructed and began
operating its LNG export facility in
Cameron Parish, Louisiana, within three
years from the date it received its non-
FTA authorization from DOE,51
demonstrating that it is possible for
major LNG projects to be placed in-
service well within the seven-year
commencement period, even during the
COVID-19 pandemic.

Nonetheless, not all authorization
holders have successfully moved
forward with their projects and
commenced exports within the seven-
year deadline. Some have asked DOE to
vacate their authorization prior to the
commencement deadline,52 whereas
others (as discussed herein) have filed
applications requesting more time.53

49 Sabine Pass, DOE/FECM Order No. 4800, at 33;
see supra §11.B.

50 See supra note 37.

51 Calcasieu Pass received its non-FTA export
authorization, DOE/FE Order No. 4346, on March
5, 2019. On March 1, 2022, Calcasieu Pass loaded
its first cargo of LNG at the newly constructed
Venture Global Calcasieu Pass Project, and it has
exported dozens of cargoes to date. See Venture
Global Calcasieu Pass, LLC, Semi-Annual Status
Report, Dockets No. 13-69-LNG, et al., at 2 (Mar.
31, 2023), https://www.energy.gov/sites/default/
files/2023-04/VG%20Calcasieu%20Pass_
April%202023%20DOE % 20Progress
% 20Report %20 % 28final % 29.pdf.

52 See supra note 19.

53 DOE notes that, of the authorization holders
that have applied for and received an extension to
their export commencement deadline (see supra

Indeed, as part of its analysis in non-
FTA orders, DOE has long noted the
“continuing uncertainty that all or even
most of the proposed LNG export
projects will ever be realized because of
the time, difficulty, and expense of
commercializing, financing, and
constructing LNG export terminals, as
well as the uncertainties and
competition inherent in the global
market for LNG.” 54 Yet, DOE
anticipates that authorization holders
will continue to file applications
requesting a commencement extension
in an effort to keep their non-FTA
authorization active, even if the
likelihood of completing construction
and commencing exports from their
facility is uncertain. DOE notes, for
example, that by the end of 2026, the
export commencement deadline in 14
long-term non-FTA authorizations will
expire.?5

Further, in monitoring market
developments as the impact of
successive authorizations of LNG
exports unfolds, DOE has recognized
new challenges involving the growing
volume of approved non-FTA exports
associated with facilities that are not
currently operating or under
construction. Over time, as more
authorization holders are authorized to
export or re-export U.S.-sourced LNG to
non-FTA countries—but are not engaged
in actual export or re-export
operations—this approval gap, or
“authorization overhang,” has widened,
with detrimental effects.56

For example, in October 2019, DOE
had issued final orders authorizing
exports of LNG to non-FTA countries
totaling 38.06 Bcf/d of natural gas, with
15.54 Bcf/d of export capacity then
operating or under construction—a
difference of 22.52 Bcf/d in approved
exports. As of today, however, that
difference has grown to 25.64 Bcf/d—
with approved non-FTA exports from

§I1.C.1), none have yet commenced export
operations.

54 Freeport LNG Expansion, L.P., et al., DOE/
FECM Order No. 4961, at 71.

55 These 14 authorizations are: Magnolia LNG,
LLC (DOE/FECM Order No. 3909-C); Delfin LNG,
LLC (DOE/FE Order No. 4028-C); Golden Pass LNG
Terminal LLC (DOE/FECM Order No. 3978-E); Lake
Charles Exports, LLC (DOE/FE Order Nos. 3324-B,
4011-A); Lake Charles LNG Export Co., LLC (DOE/
FE Order Nos. 3868-A, 4010—-A); Mexico Pacific
Ltd. LLC (DOE/FECM Order No. 4312—A); ECA
Liquefaction, S. de R.L. de C.V. (DOE/FE Order No.
4364-B); Energia Costa Azul, S. de R.L. de C.V.
(DOE/FECM Order No. 4365-B); Cameron LNG, LLC
(DOE/FE Order No. 3846-B); Port Arthur LNG, LLC
(DOE/FE Order No. 4372-A); Driftwood LNG LLC
(DOE/FE Order No. 4373-A); Freeport LNG
Expansion, L.P., et al. (DOE/FE Order No. 4374-A);
Gulf LNG Liquefaction Co., LLC (DOE/FE Order No.
4410-A); and Venture Global Plaquemines LNG,
LLC (DOE/FE Order No. 4446—A).

56 See supra ILA.
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https://www.energy.gov/sites/default/files/2023-04/VG%20Calcasieu%20Pass_April%202023%20DOE%20Progress%20Report%20%28final%29.pdf
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the United States totaling 49.83 Bcf/d,57
and 24.19 Bcf/d of export capacity
operating or under construction.>8 This
overhang of authorized exports—25.64
Bcf/d of natural gas—is even larger than
today’s “proven” U.S. LNG export
market at 24.19 Bcf/d. This overhang
obscures an accurate picture of
investment-backed commitments
involving U.S. LNG.

When DOE’s cumulative volume of
approved non-FTA exports is greater
than the physical capacity to export
these volumes, there is no assurance of
when the full export capacity will be
available, or whether it will become
available at all. This uncertainty has
become increasingly disruptive to DOE’s
planning, economic forecasting, and
market analysis of the U.S. LNG export
market as reviews of non-FTA export
applications continue. Since 2019, DOE
has received eight new applications
requesting long-term authority to export
LNG to non-FTA countries in a
combined volume equivalent to 9.8 Bcf/
yr of natural gas.59 With the non-FTA
volumes already approved and these
applications for new non-FTA exports
under review, it is important for DOE to
have a clear picture of the U.S. LNG
export market, including what amount
of export capacity may be
commercialized within seven years.
Further, DOE has become aware of the
challenges this continuing uncertainty
presents to participants in the U.S. and
global LNG export markets, including
U.S. allies and trading partners. The
authorization overhang also may serve
to discourage or delay potential new
entrants to the U.S. export market—
including those that seek to utilize

57 This total represents 47.28 Bcf/d in approved
exports of LNG sourced from the lower-48 states
and 2.55 Bcf/d sourced from Alaska. See supra ILA.

58 See supra note 21.

59 These eight applications under review are:
Commonwealth LNG, LLC (1.21 Bcf/d) (Docket No.
19-134-LNG); Port Arthur LNG Phase II, LLC (1.91
Bcef/d) (Docket No. 20-23-LNG); Venture Global
CP2 LNG, LLC (3.96 Bcf/d) (Docket No. 21-131—
LNG); New Fortress Energy Louisiana FLNG LLC
(0.40 Bcf/d) (Docket No. 22—39-LNG); NFE
Altamira FLNG, S. de R.L. de C.V. (0.40 Bcf/d)
(Docket No. 22—-110-LNG); Mexico Pacific Limited
LLC (0.80 Bcf/d) (Docket No. 22—167-LNG);
Gulfstream LNG Development, LLC (0.65 Bcf/d)
(Docket No. 23—-34-LNG); Corpus Christi
Liquefaction, LLC, CCL Midscale 8-9, LLC, and
Cheniere Marketing, LLC (0.47 Bcf/d) (Docket No.
23-46-LNG); see also U.S. Dep’t of Energy, Office
of Fossil Energy and Carbon Management, Long
Term Applications Received by DOE to Export
Domestically Produced LNG, CNG, CGL from the
Lower-48 States (as of Mar. 14, 2023), https://
www.energy.gov/sites/default/files/2023-03/
Summary%200f% 20LNG %20
Export%20Applications%203-14-23_0.pdf. Not
included are two applications for an amended non-
FTA volume which, if granted, would not receive
a new seven-year export commencement deadline.

newer technology and to adopt better
environmental practices.

Finally, DOE notes that its public
interest analysis supporting each non-
FTA authorization under NGA section
3(a) may become stale after seven years,
as the natural gas market and supporting
analyses continue to evolve.®0 In the
normal course, the NGA does not
require DOE to affirmatively reevaluate
whether exports remain in the public
interest during the term of an existing
export authorization. However, new
DOE decisions regarding non-FTA
exports, such as actions in response to
the pending expiration of an
authorization holder’s export
commencement deadline, should be
made on the basis of the latest market
information and analytical approaches
available at the time of DOE’s decision.

B. Policy and Implementation

For the reasons set forth herein, DOE
reaffirms the seven-year export
commencement deadline set forth in
long-term authorizations to export
domestically produced LNG to non-FTA
countries.®! The timely commencement
of exports from all seven large-scale
export facilities currently operating in
the United States demonstrates that
seven years is a reasonable, achievable
period of time for an authorization
holder both to construct its facility and
to commence exports of LNG.62

Accordingly, DOE is giving notice
that, in general, it intends to allow non-
FTA authorizations to expire at the end
of the seven-year commencement period
set forth in each authorization. As such,
DOE will no longer consider
applications for extensions to export
commencement deadlines, unless an
authorization holder submits an
application prior to its commencement
deadline demonstrating that:

(i) The authorization holder (or its affiliate)
has physically commenced construction on
the associated export facility before the
request for additional time to commence
exports is made; and

(ii) The authorization holder’s inability to
comply with its export commencement
deadline is the result of extenuating
circumstances outside of the authorization
holder’s control, including but not limited to
acts of God.63

An authorization holder seeking to
apply for an extension under this Policy

60 See supra IL.A.

61 As noted, this Policy Statement does not apply
to orders authorizing small-scale exports of natural
gas (see supra note 4); see also supra note 1.

62 See supra note 37.

63 For purposes of this Policy Statement, an “act
of God” means a severe natural event outside of
human control, such as a hurricane, flash flood, or
other natural disaster.

Statement should submit its application
to DOE at least 90 days prior to the
commencement deadline in its non-FTA
order.%4 This will ensure that DOE has
sufficient time to provide notice of the
extension application in the Federal
Register for a 30-day public comment
period, and to evaluate the application
and any public filings received in
response to the notice of application
prior to the expiration of the non-FTA
order.65 In the extension application,
the authorization holder should provide
evidence, including any supporting
documentation, to meet both parts of the
required demonstration.66

Evidence that an authorization holder
(or its affiliate) has physically
commenced construction on its export
facility may include, for example: (i) a
copy of its most recent status report or
other update submitted to FERC or
MARAD, if available (or, for
extraterritorial projects, the comparable
federal regulatory agency), describing
the current construction status of the
export facility; 67 (ii) a verified statement
of the construction costs incurred to
date, as compared to the total projected
costs for construction; and/or (iii)
documentation showing that the
contractor has met one or more
completion targets under the relevant
engineering, procurement, and
construction agreement.

Although the two-part demonstration
described above is required for DOE to
consider an application for a
commencement extension, it does not
guarantee that DOE will approve the
request. Following the 30-day comment
period, DOE will issue an order
evaluating the application, and any
responses received in response to the
notice of application, under the good
cause standard provided by NGA
section 3(a), with appropriate

6410 CFR 590.201(b) (“Applications shall be filed
at least ninety (90) days in advance of the proposed
import or export or other requested action, unless
a later date is permitted for good cause shown.”).

65 See supra §I1.C.1; 10 CFR 590.205 (Notice of
applications).

66 An application for an export commencement
extension must also meet other requirements set
forth in DOE’s regulations governing the export of
natural gas, 10 CFR part 590.

67 DOE notes that FERC’s authorizations of LNG
terminals under NGA section 3(e) require the
authorization holder to provide status reports to
FERC on a monthly basis until all construction
activities are complete. These status reports must
include the “current construction status of the
project and work planned for the following
reporting period.” See, e.g., Commonwealth LNG,
LLC, Order Granting Authorization Under Section 3
of the Natural Gas Act, 181 FERC {61,143,
Appendix A (Enviro. Condition #8) (Nov. 17, 2022),
www.ferc.gov/media/c-2-cp19-502-000.


https://www.energy.gov/sites/default/files/2023-03/Summary%20of%20LNG%20Export%20Applications%203-14-23_0.pdf
https://www.energy.gov/sites/default/files/2023-03/Summary%20of%20LNG%20Export%20Applications%203-14-23_0.pdf
https://www.energy.gov/sites/default/files/2023-03/Summary%20of%20LNG%20Export%20Applications%203-14-23_0.pdf
https://www.energy.gov/sites/default/files/2023-03/Summary%20of%20LNG%20Export%20Applications%203-14-23_0.pdf
http://www.ferc.gov/media/c-2-cp19-502-000
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consideration of the public interest.58
Further, DOE will consider extending an
export commencement deadline only for
such time as DOE deems necessary for
the authorization holder to commence
exports, based on the extenuating
circumstances identified in the
application.

If an authorization holder reaches the
end of the seven-year export
commencement period set forth in its
non-FTA authorization, and cannot
make such a demonstration, the non-
FTA authorization will expire on the
deadline set forth in the order.6® DOE
will consider any new export
application under NGA section 3(a)
without prejudice, which would be
evaluated pursuant to the policies and
analytical tools in use at the time of the
new application.

C. Policy Objectives

Over time, this policy should reduce
the authorization overhang, as
authorizations expire on their
commencement deadline (unless an
authorization holder makes the
demonstration set forth above and DOE
determines there is good cause to grant
the commencement extension). As a
result, the total volume of exports
approved under DOE’s non-FTA orders
should become more aligned with the
export capacity under construction or
operating using U.S.-sourced LNG. This,
in turn, will allow DOE to better assess
whether any new non-FTA applications
are in the public interest; provide more
certainty to the U.S. and global LNG
export markets; and ensure that DOE is
making decisions utilizing the latest
market information and analytical tools
available. It should also encourage
authorization holders to develop their
export facilities in a timely manner,
without excessive delays. Based on its
analysis of the U.S. natural gas export
market, and as discussed herein, DOE
believes these changes are in the public
interest.

D. Applicability of Policy Statement

In order to provide industry and the
public with fair notice of the change in
DOE policy described herein, this Policy
Statement will apply to all existing and

68 See, e.g., Cameron LNG, LLC, DOE/FE Order
No. 3846-A, at 6 (evaluating extension application
under NGA section 3(a) to determine whether there
is good cause shown for extending the
commencement deadline, and whether such
extension would alter DOE’s public interest
determination in granting the original non-FTA
export authorization).

69 Because this Policy Statement does not apply
to FTA export authorizations issued under NGA
section 3(c) (see supra note 4), any related FTA
authorization would not be affected by the
expiration of a non-FTA authorization.

future long-term non-FTA
authorizations, except for those
authorizations for which an application
requesting an export commencement
extension was filed prior to issuance of
this Policy Statement on April 21, 2023.
DOE will review and act on those
applications filed before April 21, 2023,
at the appropriate time, using the case-
by-case factual review undertaken by
DOE prior to issuance of this Policy
Statement.

Specifically, concurrently with this
Policy Statement, DOE is issuing final
orders on commencement extension
applications filed by Lake Charles LNG
Export Company, LLC; Lake Charles
Exports, LLC; and Port Arthur LNG, LLC
in their respective dockets. Because
these applications were filed in 2022,
DOE is not taking action on these
applications under this Policy
Statement, but rather under DOE’s prior
practice based on the record in each
commencement extension proceeding.”®

Likewise, because the commencement
extension applications filed recently by
Pieridae Energy (USA) Ltd. and
Magnolia LNG, LLC (on February 2,
2023, and March 20, 2023, respectively)
were filed before issuance of this Policy
Statement, they will not be reviewed
under this Policy Statement. At the
appropriate time after the public
comment period for each of these
applications is complete, DOE will issue
an order taking action on each
application under DOE’s prior practice
based on the record in each
commencement extension proceeding.”?

IV. Administrative Benefits

In this Policy Statement, DOE is not
proposing any new requirements for
applicants or authorization holders
under 10 CFR part 590. Rather, DOE’s
intent is to provide greater transparency
to authorization holders and
participants in the U.S. natural gas
export market, and to minimize
administrative burdens.

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this policy statement.

70 See supra at I1.C.2.

71 See supra notes 46—47; see also Pieridae Energy
(USA) Ltd., Request for Extension for Long-Term
Authorization to Export Liquefied Natural Gas, 88
FR 18530 (Mar. 29, 2023) (establishing 30-day
public comment period for Pieridae’s application
requesting an extension to its commencement
deadline); Magnolia LNG, LLC, Request for Limited
Extension to Start Date of Term of Authorization,
88 FR 23020 (Apr. 14, 2023) (establishing 30-day
public comment period for Magnolia’s application
requesting an extension to its commencement
deadline).

Signing Authority

This document of the Department of
Energy was signed on April 21, 2023, by
Brad Crabtree, Assistant Secretary,
Office of Fossil Energy and Carbon
Management, pursuant to delegated
authority from the Secretary of Energy.
That document with the original
signature and date is maintained by
DOE. For administrative purposes only,
and in compliance with requirements of
the Office of the Federal Register, the
undersigned DOE Federal Register
Liaison Officer has been authorized to
sign and submit the document in
electronic format for publication, as an
official document of the Department of
Energy. This administrative process in
no way alters the legal effect of this
document upon publication in the
Federal Register.

Signed in Washington, DC, on April 21,
2023.
Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.
[FR Doc. 2023-08805 Filed 4—-25-23; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 542

Publication of Syrian Sanctions
Regulations Web General License 22

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Publication of web general
license.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is publishing one
general license (GL) issued pursuant to
the Syrian Sanctions Regulations: GL
22, which was previously made
available on OFAC’s website.

DATES: GL 22 was issued on May 12,
2022. See SUPPLEMENTARY INFORMATION
for additional relevant dates.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
202-622-2480; Assistant Director for
Regulatory Affairs, 202-622-4855; or
Assistant Director for Sanctions
Compliance & Evaluation, 202-622—
2490.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website:
www.treas.gov/ofac.
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Background

On May 12, 2022, OFAC issued GL 22
to authorize certain transactions
otherwise prohibited by the Syrian
Sanctions Regulations, 31 CFR part 542.
The GL was made available on OFAC’s
website (www.treas.gov/ofac) when it
was issued. The text of the GL is
provided below.

OFFICE OF FOREIGN ASSETS
CONTROL

Syrian Sanctions Regulations
31 CFR Part 542
GENERAL LICENSE NO. 22

Authorizing Activities in Certain
Economic Sectors in Non-Regime Held
Areas of Northeast and Northwest Syria

(a) Except as provided in paragraph
(c) of this general license, transactions
prohibited by § 542.206 or 542.207 of
the Syrian Sanctions Regulations, 31
CFR part 542 (SySR), that are ordinarily
incident and necessary to activities in
the following economic sectors in the
areas of northeast and northwest Syria
described in the Annex to this general
license are authorized:

(1) agriculture;

(2) information and
telecommunications;

(3) power grid infrastructure;

(4) construction;

(5) finance;

(6) clean energy;

(7) transportation and warehousing;

(8) water and waste management;

(9) health services;

(10) education;
(11) manufacturing; and
(12) trade.

(b) Except as provided in paragraph
(c) of this general license, the purchase
of refined petroleum products of Syrian
origin for use in Syria prohibited by
§542.209 of the SySR that is ordinarily
incident and necessary to the activities
described in paragraph (a) of this
general license are authorized.

Note to paragraphs (a) and (b). The
authorizations in paragraphs (a) and (b) of
this general license include the processing or
transfer of funds on behalf of third-country
entities to or from Syria in support of the
transactions authorized by paragraphs (a) and
(b) of this general license. U.S. financial
institutions and U.S. registered money
transmitters may rely on the originator of a
funds transfer with regard to compliance
with paragraphs (a) or (b) of this general
license, provided that the financial
institution does not know or have reason to
know that the funds transfer is not in
compliance with paragraphs (a) or (b) of this
general license.

(c) This general license does not
authorize:

(1) Any transactions involving any
person, including the Government of

Syria, whose property or interests in
property are blocked pursuant to the
SySR or the Caesar Syria Civilian
Protection Act of 2019; or

(2) The importation into the United
States of petroleum or petroleum
products of Syrian origin prohibited by
§542.208 of the SySR.

Note to General License 22. See §542.510
of the SySR for a general license authorizing
the exportation or reexportation of certain
items and services to Syria.

Andrea M. Gacki,
Director, Office of Foreign Assets Control,
Dated: May 12, 2022.

Annex

The areas of northeast and northwest
Syria in which activities are authorized
by Syria General License 22, subject to
conditions in paragraph (c) of this
general license, including the exclusion
of transactions involving the
Government of Syria, are:

(a) Halab (Aleppo) Governorate

(1) Manbij District, excluding the
following subdistricts:

(i) Khafsah subdistrict

(ii) Maskanah subdistrict

(2) Al Bab District, excluding the
following subdistricts:

(i) Tadif subdistrict

(ii) Dayr Hafir subdistrict

(iii) Rasm Harmal al Imam subdistrict

(iv) Kuwayris Sharqi subdistrict

(3) Ayn Al Arab District

(4) I'zaz District, excluding the
following subdistricts:

(i) Tall Rif’at subdistrict

(ii) Nubl subdistrict

(5) Jarabulus District

(b) Ar Ragqah Governorate

(1) Markaz ar Raqqgah District,
excluding the following subdistricts:

(i) Ma’dan subdistrict

(2) Tall Abyad District

(3) Ath Thawrah District, excluding
the following subdistricts:

(i) Al Mansurah subdistrict

(c) Dayr az Zawr Governorate

(1) Markaz Dayr az Zawr District,
excluding areas west of the Euphrates in
the following subdistricts:

(i) Markaz Dayr as Zawr subdistrict

(ii) At Tibni subdistrict

(iii) Muhasan subdistrict

(iv) Khusham subdistrict

(2) Al Mayadin District, excluding
areas west of the Euphrates in the
following subdistricts:

(i) Markaz al Mayadin subdistrict

(i1) Asharah subdistrict

(3) Albu Kamal District, excluding
areas west of the Euphrates in the
following subdistricts:

(i) Markaz Albu Kamal subdistrict

(ii) Al Jala subdistrict

(d) Al Hasakah Governorate

(1) Markaz al Hasakah District

(2) Al Malikiyah District

(3) Al Qamishli District

(4) Ra’s al Ayn District
Andrea M. Gacki,
Director, Office of Foreign Assets Control.
[FR Doc. 2023—-08744 Filed 4-25-23; 8:45 am]
BILLING CODE 4810-AL-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 587

Publication of Russian Harmful
Foreign Activities Sanctions
Regulations Web General Licenses 62,
63, 64, and 65

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Publication of web general
licenses.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is publishing four
general licenses (GLs) issued pursuant
to the Russian Harmful Foreign
Activities Sanctions Regulations: GLs
62, 63, 64, and 65, each of which was
previously made available on OFAC’s
website.

DATES: GL 62, GL 63, GL 64, and GL 65
were issued on April 12, 2023. See
SUPPLEMENTARY INFORMATION for
additional relevant dates.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
202—622-2480; Assistant Director for
Regulatory Affairs, 202-622-4855; or
Assistant Director for Sanctions
Compliance & Evaluation, 202—-622—
2490.

SUPPLEMENTARY INFORMATION:
Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website:
www.treas.gov/ofac.

Background

On April 12, 2023, OFAC issued GLs
62, 63, 64, and 65 to authorize certain
transactions otherwise prohibited by the
Russian Harmful Foreign Activities
Sanctions Regulations, 31 CFR part 587.
GLs 62 and 63 have an expiration date
of July 11, 2023. Each GL was made
available on OFAC’s website
(www.treas.gov/ofac) at the time of
publication. The text of these GLs is
provided below.

Also on April 12, 2023, OFAC
revoked GL 15, which was issued on
March 3, 2022 (87 FR 55279).


http://www.treas.gov/ofac
http://www.treas.gov/ofac
http://www.treas.gov/ofac
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OFFICE OF FOREIGN ASSETS
CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
GENERAL LICENSE NO. 62

Authorizing the Wind Down of
Transactions Involving Holdingovaya
Kompaniya Metalloinvest AO, Megafon
PAO, Limited Liability Company USM
Telecom, or Akkermann Cement Ca
Limited Liability Company

(a) Except as provided in paragraph
(b) of this general license, all
transactions prohibited by Executive
Order (E.O.) 14024 that are ordinarily
incident and necessary to the wind
down of any transaction involving
Holdingovaya Kompaniya Metalloinvest
AO (Metalloinvest), Megafon PAO
(Megafon), Limited Liability Company
USM Telecom (USM Telecom),
Akkermann Cement Ca Limited Liability
Company (Akkermann), or any entity in
which Metalloinvest, Megafon, USM
Telecom, or Akkermann owns, directly
or indirectly, individually or in the
aggregate, a 50 percent or greater
interest, are authorized through 12:01
a.m. eastern daylight time, July 11,
2023, provided that any payment to a
blocked person must be made into a
blocked account in accordance with the
Russian Harmful Foreign Activities
Sanctions Regulations, 31 CFR part 587
(RuHSR).

(b) This general license does not
authorize:

(1) Any transactions prohibited by
Directive 2 under E.O. 14024,
Prohibitions Related to Correspondent
or Payable-Through Accounts and
Processing of Transactions Involving
Certain Foreign Financial Institutions;

(2) Any transactions prohibited by
Directive 4 under E.O. 14024,
Prohibitions Related to Transactions
Involving the Central Bank of the
Russian Federation, the National
Wealth Fund of the Russian Federation,
and the Ministry of Finance of the
Russian Federation; or

(3) Any transactions otherwise
prohibited by the RuHSR, including
transactions involving any person
blocked pursuant to the RuHSR other
than the blocked persons described in
paragraph (a) of this general license,
unless separately authorized.

Andrea M. Gacki,
Director, Office of Foreign Assets Control.
Dated: April 12, 2023.

OFFICE OF FOREIGN ASSETS
CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
GENERAL LICENSE NO. 63

Authorizing Transactions Related to
Debt or Equity of, or Derivative
Contracts Involving, Holdingovaya
Kompaniya Metalloinvest AO

(a) Except as provided in paragraphs
(d) and (e) of this general license, all
transactions prohibited by Executive
Order (E.O.) 14024 that are ordinarily
incident and necessary to the
divestment or transfer, or the facilitation
of the divestment or transfer, of debt or
equity of Holdingovaya Kompaniya
Metalloinvest AO (Metalloinvest), or
any entity in which Metalloinvest owns,
directly or indirectly, a 50 percent or
greater interest purchased prior to April
12, 2023 (“covered debt or equity”), to
a non-U.S. person are authorized
through 12:01 a.m. eastern daylight
time, July 11, 2023.

(b) Except as provided in paragraph
(e) of this general license, all
transactions prohibited by E.O. 14024
that are ordinarily incident and
necessary to facilitating, clearing, and
settling trades of covered debt or equity
that were placed prior to 4:00 p.m.
eastern daylight time, April 12, 2023 are
authorized through 12:01 a.m. eastern
daylight time, July 11, 2023.

(c) Except as provided in paragraph
(e) of this general license, all
transactions prohibited by E.O. 14024
that are ordinarily incident and
necessary to the wind down of
derivative contracts entered into prior to
4:00 p.m. eastern daylight time, April
12, 2023 that (i) include a blocked
person described in paragraph (a) of this
general license as a counterparty or (ii)
are linked to covered debt or equity are
authorized through 12:01 a.m. eastern
daylight time, July 11, 2023, provided
that any payments to a blocked person
are made into a blocked account in
accordance with the Russian Harmful
Foreign Activities Sanctions
Regulations, 31 CFR part 587 (RuHSR).

(d) Paragraph (a) of this general
license does not authorize:

(1) U.S. persons to sell, or to facilitate
the sale of, covered debt or equity to,
directly or indirectly, any person whose
property and interests in property are
blocked; or

(2) U.S. persons to purchase or invest
in, or to facilitate the purchase of or
investment in, directly or indirectly,
covered debt or equity, other than
purchases of or investments in covered

debt or equity ordinarily incident and
necessary to the divestment or transfer
of covered debt or equity as described
in paragraph (a) of this general license.

(e) This general license does not
authorize:

(1) Any transactions prohibited by
Directive 2 under E.O. 14024,
Prohibitions Related to Correspondent
or Payable-Through Accounts and
Processing of Transactions Involving
Certain Foreign Financial Institutions;

(2) Any transactions prohibited by
Directive 4 under E.O. 14024,
Prohibitions Related to Transactions
Involving the Central Bank of the
Russian Federation, the National
Wealth Fund of the Russian Federation,
and the Ministry of Finance of the
Russian Federation; or

(3) Any transactions otherwise
prohibited by the RuHSR, including
transactions involving any person
blocked pursuant to the RuHSR other
than the blocked persons described in
paragraph (a) of this general license,
unless separately authorized.

Andrea M. Gacki,
Director, Office of Foreign Assets Control.
Dated: April 12, 2023.

OFFICE OF FOREIGN ASSETS
CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
GENERAL LICENSE NO. 64

Authorizing Certain Transactions
Involving Kommersant

(a) Except as provided in paragraph
(b) of this general license, all
transactions prohibited by Executive
Order (E.O.) 14024 involving Joint-Stock
Company Kommersant, or any entity in
which Joint-Stock Company
Kommersant owns, directly or
indirectly, a 50 percent or greater
interest, that are ordinarily incident and
necessary to the operations of the
newspaper Kommersant are authorized.

(b) This general license does not
authorize:

(1) Any transactions prohibited by
Directive 2 under E.O. 14024,
Prohibitions Related to Correspondent
or Payable-Through Accounts and
Processing of Transactions Involving
Certain Foreign Financial Institutions;

(2) Any transactions prohibited by
Directive 4 under E.O. 14024,
Prohibitions Related to Transactions
Involving the Central Bank of the
Russian Federation, the National
Wealth Fund of the Russian Federation,
and the Ministry of Finance of the
Russian Federation; or
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(3) Any transactions otherwise
prohibited by the Russian Harmful
Foreign Activities Sanctions
Regulations, 31 CFR part 587 (RuHSR),
including transactions involving any
person blocked pursuant to the RuHSR
other than the blocked persons
described in paragraph (a) of this
general license, unless separately
authorized.

Andrea M. Gacki,
Director, Office of Foreign Assets Control.
Dated: April 12, 2023.

OFFICE OF FOREIGN ASSETS
CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
GENERAL LICENSE NO. 65

Authorizing Transactions Related to
Telecommunications and Certain
Internet-Based Communications
Involving Megafon PAO or Digital
Invest Limited Liability Company

(a) Except as provided in paragraph
(c) of this general license, all
transactions prohibited by the Russian
Harmful Foreign Activities Sanctions
Regulations, 31 CFR part 587 (RuHSR)
that are ordinarily incident and
necessary to the receipt or transmission
of telecommunications involving
Megafon PAO (Megafon) or Digital
Invest Limited Liability Company
(Digital Invest), or any entity in which
Megafon or Digital Invest owns, directly
or indirectly, individually or in the
aggregate, a 50 percent or greater
interest (collectively, “Covered
Entities”’), and involving Tajikistan or
Uzbekistan, are authorized.

(b) Except as provided in paragraph
(c) of this general license, the
exportation or reexportation, sale, or
supply, directly or indirectly, from the
United States or by U.S. persons,
wherever located, to the Covered
Entities of services, software, hardware,
or technology incident to the exchange
of communications over the internet,
such as instant messaging,
videoconferencing, chat and email,
social networking, sharing of photos,
movies, and documents, web browsing,
blogging, web hosting, and domain
name registration services, that is
prohibited by the RuHSR, is authorized.

(c) This general license does not
authorize:

(1) The opening or maintaining of a
correspondent account or payable-
through account for or on behalf of any
entity subject to Directive 2 under
Executive Order (E.O.) 14024,
Prohibitions Related to Correspondent

or Payable-Through Accounts and
Processing of Transactions Involving
Certain Foreign Financial Institutions;

(2) Any debit to an account on the
books of a U.S. financial institution of
the Central Bank of the Russian
Federation, the National Wealth Fund of
the Russian Federation, or the Ministry
of Finance of the Russian Federation;

(3) Any transactions prohibited by
E.O. 14066 or E.O. 14068; or

(4) Any transactions otherwise
prohibited by the RuHSR, including
transactions involving any person
blocked pursuant to the RuHSR other
than the blocked persons described in
paragraph (a) of this general license,
unless separately authorized.

Note to General License No. 65. Nothing in
this general license relieves any person from
compliance with any other Federal laws or
requirements of other Federal agencies,
including export, reexport, and transfer (in-
country) licensing requirements maintained
by the Department of Commerce’s Bureau of
Industry and Security under the Export
Administration Regulations, 15 CFR parts
730-774.

Dated: April 12, 2023.
Andrea M. Gacki,
Director, Office of Foreign Assets Control.
[FR Doc. 2023-08860 Filed 4—25-23; 8:45 am]
BILLING CODE 4810-AL~P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2023-0156]
RIN 1625-AA00

Safety Zone; Gulf of Mexico, Marathon,
FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters in the Gulf of Mexico
offshore Marathon, Florida. This action
is necessary to provide for the safety of
life on these navigable waters of
Marathon, FL, during the 2023 Race
World Offshore 7 Mile Grand Prix. This
rule prohibits persons and vessels from
being in the safety zone unless
authorized by the Captain of the Port
Key West or a designated representative.
DATES: This rule is effective each day
from 10 a.m. through 4:30 p.m. on April
29, 2023 and April 30, 2023.
ADDRESSES: To view documents
mentioned in this preamble as being

available in the docket, go to https://
www.regulations.gov, type USCG-2023—
0156 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LTjg Hailye Wilson, Sector Key
West Waterways Management Division,
U.S. Coast Guard; telephone 305-292—
8768, email Hailye.M.Wilson@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event organizer for the RWO Grand Prix
did not provide the Coast Guard with all
of the necessary information until
March 16, 2023. The Coast Guard lacks
sufficient time to provide for a comment
period and then consider those
comments before issuing the rule since
this rule is needed by April 28, 2028. It
would be contrary to the public interest
since immediate action is necessary to
protect the safety of the public, and
vessels transiting the waters of the Gulf
of Mexico.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
respond to the potential safety hazards
associated with the high-speed boat
race.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector Key West
(COTP) has determined that potential


https://www.regulations.gov
https://www.regulations.gov
mailto:Hailye.M.Wilson@uscg.mil

25282

Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023/Rules and Regulations

hazards associated with the RWO 7 Mile
Grand Prix on April 29, 2023, and April
30, 2023, will be a safety concern for
anyone within the regulated area. This
rule is needed to protect personnel,
vessels, and the marine environment in
the navigable waters within the safety
zone while the bridge is being repaired.

IV. Discussion of the Rule

This rule establishes a safety zone
from 10 a.m. until 4:30 p.m. on April 29,
2023, and April 30, 2023. The safety
zone will cover all navigable waters of
the Gulf of Mexico within the following
coordinates: Latitude 24°42.348" N,
longitude 081°08.377" W, thence north
offshore to latitude 24°42.979" N,
longitude 081°08.427” W, thence east to
latitude 24°43.433’ N, longitude
081°06.012" W, thence south to latitude
24°43.028" N, longitude 081°05.714" W,
thence southwest to latitude 24°42.840’
N, longitude 081°05.956” W, thence west
to latitude 24°42.796" N, longitude
081°06.362" W, located within the
county of Monroe, FL. The duration of
the zone is intended to ensure the safety
of vessels and these navigable waters
before, during, and after the race. No
vessel or person would be permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone.
Vessel traffic will be able to safely
transit around this safety zone which
would impact a small, designated area
of the Gulf of Mexico offshore Marathon
for 6.5 hours each day. Moreover, the
Coast Guard would issue a Broadcast
Notice to Mariners via VHF-FM marine
channel 16 about the zone, and the rule

would allow vessels to seek permission
to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship

between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only 6.5 hours for two days
that will prohibit entry within a
specified area of the Gulf of Mexico
offshore of Marathon, FL. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
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person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T07—0156 to read as
follows:

§165.T07-0156 Safety Zone; Gulf of
Mexico, Marathon, FL.

(a) Location. The following area is a
safety zone: All navigable waters within
the following coordinates: Latitude
24°42.348’ N, longitude 081°08.377" W,
thence north offshore to latitude
24°42.979’ N, longitude 081°08.427" W,
thence east to latitude 24°43.433" N,
longitude 081°06.012" W, thence south
to latitude 24°43.028’ N, longitude
081°05.714" W, thence southwest to
latitude 24°42.840" N, longitude
081°05.956" W, thence west to latitude
24°42.796" N, longitude 081°06.362" W,
located within the county of Monroe,
FL. These coordinates are based on
North American Datum.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Key West (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by telephone at 305-292—
8727. Those in the safety zone must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(d) Enforcement period. This section
will be enforced each day from 10 a.m.
until 4:30 p.m. on April 29, 2023, and
April 30, 2023.

Dated: April 18, 2023.

Jason D. Ingram,

Captain, U.S. Coast Guard, Captain of the
Port Sector Key West.

[FR Doc. 2023-08816 Filed 4—25-23; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—-OAR-2016-0674; FRL-10596—
02—-R6]

Oklahoma; Excess Emission and
Malfunction Reporting Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA, the Act), the
Environmental Protection Agency (EPA)
is approving a State Implementation
Plan (SIP) revision submitted by the
State of Oklahoma through the Secretary
of Energy & Environment on November
7, 2016. The revision was submitted in
response to a finding of substantial
inadequacy and SIP call as published by
EPA on June 12, 2015, concerning
excess emissions during periods of
startup, shutdown, and malfunction
(SSM) events. EPA is approving the SIP
revision and finds that it corrects the
inadequacies identified in Oklahoma’s
SIP in the June 12, 2015 SIP call.

DATES: This rule is effective on May 26,
2023.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06-OAR-2016-0674. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet. Publicly available docket
materials are available electronically
through https://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, Regional Haze and SO,
Section, EPA Region 6 Office, 1201 Elm
Street, Suite 500, Dallas, Texas 75270,
(214) 665—6691, Shar.alan@epa.gov. Out
of an abundance of caution for members
of the public and our staff, the EPA
Region 6 office may be closed to the

public to reduce the risk of transmitting
COVID-19. Please call or email the
contact listed above if you need
alternative access to material indexed
but not provided in the docket.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” means the EPA.

I. Background

The background for this action is
discussed in detail in our February 3,
2023 (88 FR 7378) proposal. In that
document we proposed to approve a
revision to the Oklahoma SIP submitted
on November 7, 2016, in response to
EPA’s national SIP call of June 12, 2015,
concerning excess emissions during
periods of SSM. Specifically, we
proposed to approve the removal of
EPA-approved Subchapter 9 Excess
Emission and Malfunction Reporting
Requirements, sections OAC 252:100—9—
1, OAC 252:100-9-2, 252:100-9-3(a)
and (b), OAC 252:100-9-4, OAC
252:100-9-5, and OAC 252:100-9-6
from the Oklahoma SIP. We also
proposed to determine that the
November 7, 2016, SIP revision corrects
the substantial inadequacies with the
Oklahoma SIP identified in the June 12,
2015 SIP call.

II. Response to Comments

The public comment period for our
proposed approval and determination
ended on March 6, 2022, and no adverse
comments were received. We received
one comment supporting removal of
sections OAC 252:100-9-1, OAC
252:100-9-2, 252:100-9-3(a) and (b),
OAC 252:100-9-4, OAC 252:100-9-5,
and OAC 252:100-9-6 from the
Oklahoma SIP. Therefore, we are
finalizing our approval action as
proposed.

III. Impacts on Areas of Indian Country

Section III of our February 3, 2023 (88
FR 7378) proposal discusses in detail
the background for EPA’s October 1,
2020 approval of Oklahoma’s request
under the Safe, Accountable, Flexible,
Efficient Transportation Equity Act of
2005 (SAFETEA) to administer in
certain areas of Indian country (as
defined at 18 U.S.C. 1151) the State’s
environmental regulatory programs that
were previously approved by EPA for
areas outside of Indian country.?

10n December 22, 2021, the EPA proposed to
withdraw and reconsider the October 1, 2020,
SAFETEA approval. See https://www.epa.gov/ok/
proposed-withdrawal-and-reconsideration-and-
supporting-information. The EPA expects to have
further discussions with tribal governments and the
State of Oklahoma as part of this reconsideration.
The EPA also notes that the October 1, 2020,

Continued


https://www.epa.gov/ok/proposed-withdrawal-and-reconsideration-and-supporting-information
https://www.epa.gov/ok/proposed-withdrawal-and-reconsideration-and-supporting-information
https://www.epa.gov/ok/proposed-withdrawal-and-reconsideration-and-supporting-information
https://www.regulations.gov
https://www.regulations.gov
mailto:Shar.alan@epa.gov

25284

Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023/Rules and Regulations

As explained below, the EPA is
finalizing a revision to the Oklahoma
SIP submitted by the State of Oklahoma
on November 7, 2016. More specifically,
we are approving the removal of OAC
252:100-9-1, OAC 252:100-9-2, OAC
252:100-9-3(a) and (b), OAC 252:100—
9-4, OAC 252:100-9-5, and OAC
252:100-9-6 of Subchapter 9 Excess
Emission and Malfunction Reporting
Requirements of the Oklahoma SIP.
Consistent with the D.C. Circuit’s
decision in ODEQ v. EPA and with
EPA’s October 1, 2020 SAFETEA
approval, these SIP revisions will apply
to all Indian country within the State of
Oklahoma, other than the excluded
Indian country lands.2 Because—per the
State’s request under SAFETEA—EPA’s
October 1, 2020 approval does not
displace any SIP authority previously
exercised by the State under the CAA as
interpreted in ODEQ) v. EPA, the SIP
will also apply to any Indian allotments
or dependent Indian communities
located outside of an Indian reservation
over which there has been no
demonstration of tribal authority.

IV. Final Action

The EPA is approving a revision to
the Oklahoma SIP submitted on
November 7, 2016, in response to EPA’s
national SIP call of June 12, 2015,
concerning excess emissions during
periods of SSM. Specifically, we are
approving the removal of sections OAC
252:100-9-1, OAC 252:100-9-2,
252:100-9-3(a) and (b), OAC 252:100—
9-4, OAC 252:100-9-5, and OAC
252:100-9-6 of Subchapter 9 Excess
Emission and Malfunction Reporting
Requirements from the Oklahoma SIP.
We are approving these revisions in
accordance with section 110 of the Act.
EPA is also determining that this SIP
revision corrects the deficiencies in
Oklahoma'’s SIP identified in the June
12, 2015 SIP call.

approval is the subject of a pending challenge in
federal court. Pawnee Nation of Oklahoma v.
Regan, No. 20-9635 (10th Cir.). The EPA may make
further changes to any approval of Oklahoma’s
program to reflect the outcome of the proposed
withdrawal and reconsideration of the October 1,
2020, SAFETEA approval.

2 As requested by Oklahoma, the EPA’s approval
under SAFETEA does not include Indian country
lands, including rights-of-way running through the
same, that: (1) Qualify as Indian allotments, the
Indian titles to which have not been extinguished,
under 18 U.S.C. 1151(c); (2) are held in trust by the
United States on behalf of an individual Indian or
Tribe; or (3) are owned in fee by a Tribe, if the Tribe
(a) acquired that fee title to such land, or an area
that included such land, in accordance with a treaty
with the United States to which such Tribe was a
party, and (b) never allotted the land to a member
or citizen of the Tribe (collectively “excluded
Indian country lands”).

V. Environmental Justice
Considerations

As stated in the proposal and for
informational purposes only, EPA
provided additional information
regarding this action and potentially
impacted populations. EPA reviewed
individual demographic data, education
level, and percent of people living
below the poverty level in Oklahoma
and then compared the data to the
national average.® As discussed in the
proposal, this action is intended to
ensure that all communities and
populations across Oklahoma, and
downwind areas, including people of
color and low-income and indigenous
populations overburdened by pollution,
receive the full human health and
environmental protection provided by
the CAA through the removal of director
discretion provisions that have
interfered with the enforcement
structure of the CAA by raising
inappropriate impediments to
enforcement by states, the EPA, or
citizens.

VL. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is removing the
incorporation by reference of
Subchapter 9 Excess Emission and
Malfunction Reporting in 40 CFR
52.1960, as described in the Final
Action above. The EPA has made, and
will continue to make, these materials
generally available through
www.regulations.gov (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for removal from the
Oklahoma SIP, have been removed from
incorporation by reference by EPA into
that plan, are no longer federally
enforceable under sections 110 and 113
of the CAA as of the effective date of the
final rulemaking of EPA’s approval, and
incorporation by reference will be
removed in the next update to the SIP
compilation.

VII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of

3Section V, February 3, 2023 (88 FR 7380).

the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA.

¢ This approval of a revision to the
Oklahoma SIP removing provisions
providing discretionary exemptions
from excess emission violations as
discussed more fully in our proposal
will apply to certain areas of Indian
country as discussed in the preamble,
and therefore has tribal implications as
specified in E.O. 13175 (65 FR 67249,
November 9, 2000). However, this
action will neither impose substantial
direct compliance costs on federally
recognized tribal governments, nor
preempt tribal law. This action will not
impose substantial direct compliance
costs on federally recognized tribal
governments because no actions will be
required of tribal governments. This
action will also not preempt tribal law
as no Oklahoma tribe implements a
regulatory program under the CAA, and
thus does not have applicable or related
tribal laws. Consistent with the EPA
Policy on Consultation and
Coordination with Indian Tribes (May 4,
2011), the EPA held a virtual


http://www.regulations.gov

Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023/Rules and Regulations

25285

consultation meeting with the Muscogee
(Creek) Nation of Oklahoma on February
14, 2023, and provided additional
information concerning this action.

e Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that ““no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.” The air agency did not
evaluate environmental justice
considerations as part of its SIP
submittal; the CAA and applicable
implementing regulations neither
prohibit nor require such an evaluation.
The EPA performed an environmental
justice analysis, as is described above in
the section titled, “Environmental
Justice Considerations.” The analysis
was done for the purpose of providing
additional context and information
about this rulemaking to the public, not
as a basis of the action. Due to the
nature of the action being taken here,
this action is expected to have a neutral
to positive impact on the air quality of
the affected area by removal of director
discretion provisions of the Oklahoma
SIP. In addition, there is no information
in the record upon which this decision
is based inconsistent with the stated
goal of E.O. 12898 of achieving
environmental justice for people of
color, low-income populations, and
Indigenous peoples.

This action is subject to the
Congressional Review Act, and the EPA
will submit a rule report to each House
of the Congress and to the Comptroller
General of the United States. This action
is not a ““major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 26, 2023. Filing a

petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: April 17, 2023.
Earthea Nance,
Regional Administrator, Region 6.

m For the reasons stated in the preamble,
the Environmental Protection Agency
amends 40 CFR part 52 as follows:

PART 52-APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart LL—Oklahoma

§52.1920 [Amended]

m 2.In §52.1920, the table in paragraph
(c) entitled “EPA Approved Oklahoma
Regulations” is amended by removing
the heading “Subchapter 9 Excess
Emission and Malfunction Reporting
Requirements’ and the entries for
252:100-9-1 through 252:100-9-6.

[FR Doc. 2023-08615 Filed 4-25-23; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 113

[Docket No. USCG—-2020-0075]

RIN 1625-AC66

Update to Electrical Engineering
Regulations; Correction

AGENCY: Coast Guard, DHS.
ACTION: Final rule; correcting
amendment.

SUMMARY: In a final rule the Coast Guard
published in the Federal Register on

March 16, 2023, an inadvertent error in
an amendatory instruction prevented
the processing of a change in our
regulations. This document corrects that
€ITor.

DATES: Effective April 26, 2023.

FOR FURTHER INFORMATION CONTACT: For
information about this document call or
email Raymond Martin, Systems
Engineering Division, Coast Guard;
telephone 202—-372-1384, email
Raymond.W.Martin@uscg.mil.

SUPPLEMENTARY INFORMATION: On March
16, 2023, the Coast Guard published a
final rule titled “Update to Electrical
Engineering Regulations” at 88 FR
16369. The final rule contained an error
in amendatory instruction 121 that
prevented the correct updating of 46
CFR 113.50-5. Amendatory instruction
121 in the final rule said the changes
were for § 113.50—25, which does not
exist. This document corrects that error
and adopts the intended changes for
§113.50-5.

We find good cause under provisions
in 5 U.S.C. 553(d)(3) to make this
correction effective upon publication
because delaying the effective date is
unnecessary and contrary to the public
interest. Waiting 30 days after
publication to correct the error within
the final rule is unnecessary and
contrary to the public’s interest in
having access to accurate and current
regulations. The March 16, 2023 final
rule preamble discussion indicated the
changes were for the right section,

§ 113.50-5, but the amendatory
instruction was inaccurate.

List of Subjects in 46 CFR Part 113

Communications equipment, Fire
prevention, Incorporation by reference,
Vessels.

For the reasons stated in the
preamble, the Coast Guard is correcting
46 CFR part 113 with the following
correcting amendment:

PART 113—COMMUNICATION AND
ALARM SYSTEMS AND EQUIPMENT

m 1. The authority citation for part 113
continues to read as follows:

Authority: 46 U.S.C. 3306, 3703; DHS
Delegation No. 00170.1, Revision No. 01.2.

§113.50-5 [Amended]

m 2. Amend § 113.50-5 as follows:

m a. In paragraphs (b) and (d), after the
word “maker”, add the words “or
initiating device”; and

m b. In paragraph (g), remove the text
“IEC 60529 (both incorporated by
reference; see 46 CFR 110.10-1)" and
add, in its place, the text “IEC
60529:2013 (both incorporated by


mailto:Raymond.W.Martin@uscg.mil

25286

Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023/Rules and Regulations

reference; see § 110.10-1 of this
subchapter)”.

Dated: April 20, 2023.
M.T. Cunningham,

Chief, Office of Regulations and
Administrative Law, U.S. Coast Guard.

[FR Doc. 2023—-08745 Filed 4-25-23; 8:45 am]|
BILLING CODE 9110-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20

[WT Docket No. 20-3; DA 23-327; FR ID
133942]

Wireless Telecommunications Bureau
Extends Transition Period for Hearing
Aid Compatibility Technical Standard

AGENCY: Federal Communications
Commission.

ACTION: Order.

SUMMARY: In this document, the
Wireless Telecommunications Bureau
(Bureau) of the Federal Communications
Commission (Commission) extends the
enforcement of the technical standard
transition period for hearing aid
compatibility by six months from June
5, 2023 to December 5, 2023. We take
this step to ensure that handset
manufacturers can continue to release
the newest handset models capable of
achieving hearing aid compatibility
while we consider a pending waiver
request filed by ATIS addressing the
volume control requirements of the
newest hearing aid compatibility
technical standard.

DATES: The enforcement date for 47 CFR
20.19(b) is December 5, 2023.
ADDRESSES: Federal Communications
Commission, 45 L Street NE,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: Eli
Johnson, Eli.Johnson@fcc.gov, of the
Wireless Telecommunications Bureau,
Competition & Infrastructure Policy
Division, (202) 418-1395.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission document,
WT Docket No. 20-3, DA 23-327,
released on April 14, 2023. The full text
of this document is available for public
inspection on the FCC’s website at: DA—
23-327A1.docx, DA—23—327A1.pdf,
DA-23-327A1.txt. The document is
available electronically in ASCII,
Microsoft Word, and/or Adobe Acrobat.
Alternative formats are available for
people with disabilities (Braille, large
print, electronic files, audio format,
etc.), and reasonable accommodations
(accessible format documents, sign

language interpreters, CART, etc.) may
be requested by sending an email to
FCC504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).
Synopsis

1. Today, we take action to ensure
that handset manufacturers can
continue to release the newest handset
models capable of achieving hearing aid
compatibility by extending the
enforcement of the technical standard
transition period referenced in
§20.19(b) of our hearing aid
compatibility rules by six months. This
provision requires that starting June 5,
2023, handset manufacturers must
exclusively use the 2019 ANSI Standard
for certifying new handset models as
hearing aid-compatible and may no
longer use the 2011 ANSI Standard for
certification purposes. We take this step
to ensure that handset manufacturers
can continue to certify new handset
models with improved hearing aid
compatibility features under the 2011
ANSI Standard while we consider a
petition for waiver filed by ATIS to
modify the 2019 ANSI Standard to
allow handset models satisfying a
reduced volume control testing
methodology to be certified as hearing
aid-compatible. With this brief
extension of time, we allow handset
manufacturers to continue to use either
the 2011 or the 2019 ANSI Standard to
certify new handset models as hearing
aid-compatible until December 5, 2023.
We expect that during this six month
period handset manufacturers will abide
by their commitment to include
innovative new technologies in the
handset models that they release which
will benefit consumers, especially those
with hearing loss. Continuing to allow
new handset models to be certified as
hearing aid-compatible is essential to
moving towards the Commission’s
commitment to attaining 100% hearing
aid-compatibility of covered wireless
handsets, as soon as achievable.

I. Background

2. The Commission’s rules require
handset manufacturers to ensure that at
least 85% of the total number of handset
models that they offer to consumers are
hearing aid-compatible. Handset models
are considered hearing aid-compatible if
they meet ANSI technical standards that
the Commission has incorporated by
reference into the hearing aid
compatibility rules. In September 2019,
the ANSI Committee petitioned the
Commission to replace the existing 2011
ANSI Standard that had been
incorporated by reference into the
Commission’s rules with the 2019 ANSI

Standard. Both standards address
acoustic and inductive coupling
between wireless handsets and hearing
aids, but the 2019 ANSI Standard for the
first time includes a volume control
requirement. This new standard
specifically incorporates by reference
the ANSI/TIA-5050:2018 volume
control standard and requires handset
models to meet this standard in order to
be certified as hearing aid-compatible.

3. On February 22, 2021, the
Commission adopted the 2019 ANSI
Standard and the related ANSI/TIA
volume control standard. The
Commission noted that “[t]he 2019
ANSI Standard is broadly supported by
both industry and consumer groups.”
The Commission determined to make
the 2019 ANSI Standard and the
associated volume control requirement
the exclusive testing standard for
determining hearing aid compatibility
after a two year transition period.
During the transition period, handset
manufacturers may use either the 2011
or the 2019 ANSI Standard when
certifying new handset models. The
Commission found that a two-year
transition period was an appropriate
length of time because it was consistent
with past practice and took into
consideration the typical handset
industry product development cycle.
The Commission noted that CTIA and
Samsung, among others, supported a
two-year transition period before
requiring the exclusive use of the new
testing standard. The two-year transition
period that the Commission adopted
ends on June 5, 2023. Without today’s
action, beginning on this date, handset
models would only be certified as
hearing aid-compatible using the new
standard and the related volume control
standard.

4. On December 16, 2022, ATIS filed
a petition for waiver asking the
Commission to allow wireless handsets
to satisfy a reduced volume control
testing methodology—instead of the full
ANSI/TIA Volume Control Standard
incorporated into the 2019 ANSI
Standard—in order to be certified as
hearing aid-compatible. According to
ATIS, handset manufacturers have
discovered ‘“‘significant and material
problems with the methodology used for
testing volume control” that renders
compliance with the 2019 ANSI
Standard functionally impossible for
handsets. On March 23, 2023, the
Wireless Telecommunications Bureau
(Bureau) released a Public Notice
seeking comment on ATIS’s petition
that establishes a 45-day comment
period that closes on May 18, 2023. The
Public Notice seeks comment on the
petition within the context of the
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Commission’s commitment to attaining
100% hearing aid compatibility for all
covered wireless handsets, as soon as
achievable, as well as the Commaission’s
previous finding that a volume control
requirement is necessary ‘‘to ensure the
provision of effective
telecommunications for people with
hearing loss.”

5. Subsequently, on March 29, 2023,
CTIA filed a letter with the Commission
urging ““the Commission to provide
near-term relief in light of the flawed
volume control testing methodology and
upcoming exclusive use compliance
date of June 5, 2023.” CTIA states that
without action, the timing of the current
comment cycle will likely alter the
HAC-rated phone market. Likewise, on
April 5, 2023, the ATIS Hearing Aid
Compatibility Task Force (Task Force)
filed a letter urging ‘“the Commission to
act to grant interim, near-term relief that
enables new wireless handsets with
improved or novel features for people
with hearing loss to receive HAC ratings
while the Commission considers the
[ATIS] waiver request.” In its letter, the
Task Force explains that “[h]andset
testing takes several weeks, and
therefore the FCC will not be able to
resolve the Petition before covered
entities must test phones in advance of
the June 5, 2023 compliance date given
the current comment cycle.”

II. Discussion

6. Section 1.3 of the Commission’s
rules provides that the Commission may
“on its own motion or on petition”
suspend a rule “for good cause shown,
in whole or in part, at any time.” The
Commission may find that the “good
cause shown” standard is met when: (1)
““special circumstances warrant a
deviation from the general rule” and (2)
“such deviation will serve the public
interest.” In this case, we find good
cause to suspend the enforcement of the
June 5, 2023 exclusive use transition
date contained in § 20.19(b) of our rules
for six months.

7. ATIS’s petition and the subsequent
letters filed by CTIA and the Task Force
express significant concerns about the
pending June 5 exclusive use date for
the 2019 ANSI Standard. These filings
demonstrate both that special
circumstances warrant an extension of
the transition period and that an
extension of the exclusive use date will
serve the public interest. First, ATIS’s
petition states that handset
manufacturers have discovered
“significant and material problems with
the methodology used for testing
volume control.” ATIS’s petition states
that there is a flaw in the existing
volume control testing methodology that

renders compliance with the standard
functionally impossible and, as a result,
compliance with the requirements of the
2019 ANSI Standard impossible. ATIS
asserts that we must act in order to
ensure that new handset models can be
certified as hearing aid-compatible after
the exclusive use transition date passes.
Without Commission action, ATIS states
that handset manufacturers will only be
able to release a limited number of new
handset models, if any at all. ATIS
recognizes that the Commission’s rules
require handset manufacturers to ensure
that 85% of the total number of handset
models that they offer to the public are
hearing aid-compatible. ATIS argues
that the 85% deployment benchmark
will limit the ability of handset
manufacturers to release new handset
models if they cannot certify new
handset models as hearing aid-
compatible. As such, the Bureau placed
the petition on public notice to develop
a record in order to fully consider the
technical aspects and functional
implications of ATIS’s petition.

8. Further, CTIA and the Task Force
urge the Commission to take immediate
action and grant near-term relief while
the record develops for ATIS’s petition.
CTIA asserts that the 2019 ANSI
Standard’s volume control testing
methodology contains ‘“insurmountable
flaws” and without immediate
Commission action the handset
marketplace will be altered. The Task
Force states that “‘the volume control
testing measures in the 2019 ANSI
standard are unworkable.” According to
these parties, after the exclusive use
transition date passes, handset
manufacturers will not be able to certify
new handset models as hearing aid-
compatible and this will harm
consumers with hearing loss because
they may not consider purchasing new
handset models that lack hearing aid
compatibility certification—even though
these new models might offer improved
hearing aid compatibility features that
better meet their needs. This lack of
certification, CTIA and the Task Force
argue, will deprive consumers with
hearing loss of the information that they
need to make informed purchasing
decisions. Additionally, as explained in
the Task Force’s letter, handset testing
takes several weeks, which would
require the covered entities to begin
testing new phones before the
conclusion of the comment cycle for
ATIS’s Petition.

9. Moreover, the Task Force, CTIA,
and ATIS indicate that during the
extended transition period, consumers
with hearing loss will receive additional
benefits in terms of advancements in
hearing aid-compatible handsets. The

Task Force states that “industry
stakeholders will continue to roll out
new, advanced wireless phones that
have the latest features, including
volume control while the Commission
provides interim relief.” In addition, the
Task Force states that during the period
of interim relief, handset manufacturers
“will continue to offer innovative
coupling and volume control
capabilities,” and that handset
manufacturers are committed to
“continue to explore advanced solutions
and offer innovative coupling and
volume control capabilities, and
improved audio quality while interim
relief is in effect.”” CTIA asserts that
handset manufacturers already may be
in the process of designing new handset
models to meet certain aspects of the
2019 ANSI Standard. CTIA indicates
that these new handset models may
provide for improved acoustic and T-
Coil coupling between handsets and
hearing aids, operate over a wider range
of frequencies, and have volume control
capabilities. In its petition, ATIS
stresses that new handset models are
being designed to produce increased
amplification, consistent with the
Commission’s goal for adopting volume
control requirements.

10. Based on the special
circumstances outlined above, as well as
the commitments made by the Task
Force, CTIA, and ATIS that handset
manufacturers will continue to improve
coupling and volume control
capabilities of new handset models
during any interim relief, we find that
granting this extension of six months of
the date of enforcement to December 5,
2023 is in the public interest. During
this six-month extension, handset
manufacturers may continue to use
either the 2011 or the 2019 ANSI
Standards for certification. If a
manufacturer chooses to use the 2019
ANSI Standard for certification, the
submitted handset model must meet all
aspects of the standard, including the
volume control requirements, in order
for the handset to be certified as hearing
aid-compatible. Otherwise, new handset
models must meet all aspects of the
2011 ANSI Standard in order to be
certified as hearing aid-compatible. The
2011 ANSI Standard is a well-
established and utilized standard for
determining hearing aid compatibility
and granting this extension permitting
use of the standard for six months will
ensure that new handset models will
continue to be released to the public.

11. Our extension is consistent with
the policy objective underlying our
hearing aid compatibility rules. These
rules are based on the principle that
consumers with hearing loss should
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have the same access to the newest and
most advanced handset models as
consumers without hearing loss. By
extending the enforcement of the
transition period, we ensure that in the
coming months handset manufacturers
will be able to release new handset
models when they otherwise might not
be able to because of the 85% hearing
aid-compatible handset deployment
benchmark. The extended transition
period permits new handset models to
be certified as hearing aid-compatible,
which in turn ensures that consumers
with hearing loss will have the
opportunity to consider these handsets
for their needs just like consumers
without hearing loss. By granting this
extension, we act to ensure that the
handset marketplace will not be
disrupted by certification issues and
will continue to operate as it has during
the existing two-year transition period.
12. Additionally, a six-month
extension is the appropriate length of
time to preserve the status quo pending
resolution of the testing problems
identified by ATIS. This extension gives
the public time to fully review and
comment on ATIS’s petition, which will
ensure that we have a complete record
on which to assess the request. Further,
given the complexity of the technical
issues involved with ATIS’s petition, we
wish to ensure that members of the
public have time to meet with us if they
wish to express their views in ex parte
presentations. Thus, we agree with
CTIA and the Task Force that granting
interim relief serves the public interest
because it will allow the record to
develop in response to ATIS’s petition.
13. We are encouraged by the
technological advancements that the

Task Force, CTIA, and ATIS refer to in
their filings and the commitment by
handset manufacturers to continue to
innovate and to include these
innovations in new handset models
released during the extended transition
period. Consumers with hearing loss
will benefit from these improvements,
and we expect that handset
manufacturers will incorporate these
changes into new handset models
released in the coming months. In
addition, these commitments will bring
us closer to the time when all handset
models will be certified as hearing aid-
compatible and consumers with hearing
loss will be able to consider all handset
models for their needs, including the
newest and most technologically
advanced models. We continue to strive
toward our goal of 100% hearing aid
compatibility in the near future and our
decision to adopt a six month extension
does not require us to adjust our time
frame for making this decision. Our
extension permits handset
manufacturers to continue the process
of certifying all of their handset models
as hearing aid-compatible, as many of
them do now. These advancements
support our decision to grant this brief
extension and ensure that our action
today is in the public interest.

14. For all of the above reasons, we
find good cause to extend by six months
the enforcement of the June 5, 2023
exclusive use transition date contained
in § 20.19(b) of our hearing aid

compatibility rules to December 5, 2023.

15. Paperwork Reduction Act. This
document does not contain new or
substantively modified information
collection requirements subject to the
Paperwork Reduction Act of 1995

(PRA), Public Law 104—13. In addition,
therefore, it does not contain any new
or modified information collection
burden for small business concerns with
fewer than 25 employees, pursuant to
the Small Business Paperwork Relief
Act of 2002, Public Law 107-198, see 44
U.S.C. 3506(c)(4).

16. Congressional Review Act. The
Commission has determined, and the
Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
concurs, that this rule is “non-major”
under the Congressional Review Act, 5
U.S.C. 804(2). The Commission will
send a copy of this Order to Congress
and the Government Accountability
Office pursuant to 5 U.S.C. 801(a)(1)(A).

III. Ordering Clauses

17. Accordingly, it is ordered,
pursuant to section 4(i) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), and §§0.331
and 1.3 of the Commission’s rules, 47
CFR 0.331 and 1.3, that the enforcement
of the June 5, 2023 date included within
§20.19(b) is extended to December 5,
2023.

18. It is further ordered that the Office
of the Managing Director, Performance
Evaluation and Records Management,
shall send a copy of this Order in a
report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, 5 U.S.C. 801(a)(1)(A).

Amy Brett,

Acting Chief of Staff, Wireless
Telecommunications Bureau.

[FR Doc. 2023—-08417 Filed 4-25-23; 8:45 am|
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205
[Document Number AMS-NOP-22-0055]

Origin of Livestock; New Information
Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notification and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Agricultural
Marketing Service’s (AMS) intention to
request approval from the Office of
Management and Budget for a new
information collection related to
livestock production practices under the
USDA organic regulations.

DATES: Comments must be received by
June 26, 2023 to be assured of
consideration.

ADDRESSES: Interested persons are
invited to submit comments concerning
this notification by using the electronic
process available at https://
www.regulations.gov. Written comments
may also be submitted to Valeria
Frances, Agricultural Marketing
Specialist, National Organic Program,
AMS/USDA, 1400 Independence Ave.
SW, Room 2642—-South, Ag Stop 0268,
Washington, DC 20250-0268. All
comments should reference the
document number and the date and
page number of this issue of the Federal
Register. All comments received will be
posted without change, including any
personal information provided, at
https://www.regulations.gov and will be
included in the record and made
available to the public.
FOR FURTHER INFORMATION CONTACT: Erin
Healy, Director, Standards Division,
National Organic Program. Phone: (202)
720-3252, Email: Erin.Healy@usda.gov.
SUPPLEMENTARY INFORMATION:

Title: National Organic Program.

OMB Number: 0581-new.

Type of Request: New—Variances at 7
CFR 205.236(d)(1).

Abstract: On April 5, 2022, AMS
published the “Origin of Livestock”
(OOL) final rule (87 FR 19740) related
to livestock production practices under
the USDA organic regulations (7 CFR
part 205). The final rule clarified that
organic dairy operations may transition
nonorganic animals to organic
production once—after that, any
animals added to an operation must
have been organically managed from the
last third of gestation. To provide
flexibility, the final rule allows small,
certified operations to request a variance
from the rule’s one-time transition
requirement under limited conditions
specified at 7 CFR 205.236(d). This is a
new variance with an information
collection burden for which there has
not been public comment. In this
request, AMS is seeking public
comment on the burdens, costs, and
other effects of the information
collection required by the new variance.

AMS invites comment on the
following topics: (1) whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Authority and Need for Information
Collection

The Organic Foods Production Act of
1990 (OFPA), as amended (7 U.S.C.
6501-6524), authorizes the Secretary of
Agriculture to establish the National
Organic Program (NOP) and accredit
certifying agents to certify that farms
and businesses meet national organic
standards. The purpose of OFPA is to:
(1) establish national standards
governing the marketing of certain
agricultural products as organically
produced products; (2) assure
consumers that organically produced

products meet a consistent standard;
and (3) facilitate interstate commerce in
fresh and processed food that is
organically produced. 7 U.S.C. 6501.

Reporting and recordkeeping are
essential to the integrity of the organic
certification system. A paper trail is a
critical element in carrying out the
mandate of OFPA and the NOP.
Reporting and recordkeeping serve the
AMS mission, program objectives, and
management needs by providing
information on the efficiency and
effectiveness of the program. The
collected information is the basis for
evaluating compliance with OFPA and
the USDA organic regulations,
administering the program, making
management and program planning
decisions, and establishing the cost of
the program. It also supports
administrative and regulatory actions in
response to noncompliance with OFPA
and the USDA organic regulations.

In general, the information collected
is used by USDA, State programs, and
certifying agents. Information is created
and submitted by State and foreign
program officials, peer review auditors,
certifying agents, organic inspectors,
certified organic producers and
handlers, entities seeking accreditation
or certification, and parties interested in
changing the National List of Allowed
and Prohibited Substances in
§§205.600—-205.607. Information
collections require most of these entities
to establish and maintain record-
keeping procedures and to maintain
space for records.

Origin of Livestock Final Rule and
Variance Requests

AMS amended the OOL requirements
for dairy animals under the USDA
organic regulations with a final rule
published on April 5, 2022 (87 FR
19740). The final rule followed a
proposed rule published on April 28,
2015 (80 FR 23455) and two subsequent
comment periods (October 1, 2019, 84
FR 52041; May 12, 2021, 86 FR 25961).
All comments can be accessed at
https://www.regulations.gov (search for
the Docket ID “AMS-NOP-11-0009").

The final rule clarifies requirements
related to organic dairy production
under the USDA organic regulations and
specifies how and when nonorganic
dairy animals may be transitioned or
converted to organic production. The
final rule grants a one-time allowance
for transitioning nonorganic animals to
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organic production to operations that (1)
are not already certified for organic
livestock production and that (2) have
never transitioned animals. The final
rule also allows variances for the
movement of transitioned animals
under limited scenarios. Specifically,
the AMS Administrator * may issue
case-by-case variances for some
operations to sell or transfer
transitioned animals (see discussion at
87 FR 19750). The final rule allows
businesses that the Small Business
Administration (SBA) classifies as small
in its regulations (see 13 CFR part 121) 2
to request a variance. For example, the
SBA regulations currently establish that
a dairy cattle operation is a small
business if it takes in less than $3.25
million in annual receipts; and a goat
farming operation is small if it has less
than $2.25 million in annual receipts.
AMS limits variances to small
businesses to minimize the adverse
economic impact on small entities, as
directed by the Regulatory Flexibility
Act.

Pursuant to 7 CFR 205.236(d)(1), a
small, organic dairy operation ® may
request a variance from the OOL
transitioned animal sourcing
prohibitions only if:

e The certified operation selling the
transitioned animals is part of a
bankruptcy proceeding or a forced sale
(§205.236(d)(1)(i)); or

e The certified operation has become
insolvent, must liquidate its animals,
and as a result has initiated a formal
process to cease its operations
(§205.236(d)(1)(ii)); or

e The certified operation wishes to
conduct an intergenerational transfer of
transitioned animals to an immediate
family member § 205.236(d)(1)(iii)).

The OOL variance request process is
very similar to the request process for
temporary variances at § 205.290. Under
the process described in the NOP
Program Handbook,* the operation must

1The Administrator includes a “representative to
whom authority has been delegated to act in the
stead of the Administrator” which could be the
NOP Program Manager, i.e., the NOP Deputy
Administrator.

2 https://www.ecfr.gov/current/title-13/chapter-I/
part-121/subpart-A.

3 AMS estimates that 2,832 certified organic dairy
operations could be classified as small under the
SBA standard. Within the 2016 ARMS data, 90
percent of organic dairy farms (300 of the 332) had
fewer than 200 milking animals. Lacking more
detailed information, AMS assumes that 90 percent
of all organic dairy farms, or 2,832 operations of the
3,134 operations, qualify as small businesses under
the SBA standard.

4NOP Program Handbook, NOP 2606 Instruction:
Temporary Variances. Available at: https://

submit its request for a temporary
variance in writing to its certifying agent
and include supporting documentation
justifying the need for the variance.
Likewise, a certified operation
requesting a variance to the OOL
transitioned animal sourcing
prohibition must submit a request in
writing to its certifying agent. The
operation must provide documentation
to support the request (e.g., contracts,
evidence of forced/sale closure, family
records, wills or trusts, bankruptcy
filings, tax documentation, records to
support size standard).

The certifying agent must review the
request to determine whether it agrees
with the reasons listed at § 205.236(d)
and whether the documentation
provided by the operation justifies the
need for the variance. Within ten days
of receipt, the certifying agent must
submit the request to AMS, including
the original request and supporting
documentation, and recommend either
granting or denying the variance. The
certifying agent must provide the
reasons for their recommendation and
include any documentation that
supports their recommendation. AMS
then determines whether to grant the
variance request.

Overview of Information Collection
Burden

In general, compliance with USDA
organic regulations requires information
to be collected and maintained by
USDA. In the final rule, AMS provided
for a variance request process at
§205.236(d)(1). Certified operations
may request a variance from the
prohibition on the movement of
transitioned animals for specific
circumstances. This is a new variance
process with information collection
burden for which there has not been
public comment. In this information
collection request, AMS is seeking
public comment on the information
collection impacts due to the new
variance procedures described at
§205.236(d)(1).

AMS has identified six respondent
types in its currently approved
information collection (0581-0191):
certified operations (producers and
handlers), certifying agents, inspectors,
foreign governments, state organic
programs, and petitioners. All these
entities must have procedures,
personnel, time, and space for

www.ams.usda.gov/sites/default/files/media/
Program%20Handbk_TOC.pdyf.

recordkeeping. Any of these entities
may wish to comment on the
recordkeeping requirements of the OOL
variance request process. Only two
respondent types—certified operations
(producers, specifically) seeking a
variance and their certifying agents
(accredited for livestock)—are expected
to have information collection impacts
in this new collection:

Certifying agents. Certifying agents are
State, private, or foreign entities who are
accredited by USDA to certify domestic
and foreign producers and handlers as
organic in accordance with OFPA and
the USDA organic regulations. Each
entity wanting to be an agent seeks
accreditation from USDA, submitting
information documenting its business
operations and program expertise.
Certifying agents determine if a
producer or handler meets organic
requirements, using detailed
information from the operation
documenting its specific practices and
on-site inspection reports from organic
inspectors. Administrative costs for
reporting, disclosure of information, and
recordkeeping vary among certifying
agents. Factors affecting costs include
the number and size of clients, the
categories of certification provided, and
the type of systems maintained.

When an entity applies for
accreditation as a certifying agent, it
must provide a copy of its procedures
for complying with recordkeeping
requirements (§ 205.504(b)(3)). Once
accredited, agents must make their
records available for inspection and
copying by authorized representatives of
the Secretary (§ 205.501(a)(9)). USDA
charges certifying agents for the time
required to do these document reviews.

Recordkeeping requirements for
certifying agents are divided into three
categories of records with varying
retention periods: (1) records obtained
from applicants for certification and
certified operations, maintained five
years, the same as OFPA’s requirement
for the retention of records by certified
operations; (2) records created by
certifying agents regarding applicants
for certification and certified operations,
maintained ten years, consistent with
OFPA’s requirement for maintaining all
records concerning activities of
certifying agents; and (3) records created
or received by certifying agents
regarding accreditation, maintained five
years, consistent with OFPA’s
requirement for renewal of agent’s
accreditation (§ 205.510(b)).


https://www.ams.usda.gov/sites/default/files/media/Program%20Handbk_TOC.pdf
https://www.ams.usda.gov/sites/default/files/media/Program%20Handbk_TOC.pdf
https://www.ams.usda.gov/sites/default/files/media/Program%20Handbk_TOC.pdf
https://www.ecfr.gov/current/title-13/chapter-I/part-121/subpart-A
https://www.ecfr.gov/current/title-13/chapter-I/part-121/subpart-A
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Certified Operations (Producers and
handlers). Producers and handlers,
domestic and foreign, apply to certifying
agents for organic certification, submit
detailed information documenting their
specific practices, provide annual
updates to continue their certification,
and report changes in their practices.
Producers include farmers, livestock
and poultry producers, and wild crop
harvesters. Handlers include those who
process or transform food, including
millers, bulk distributors, food
manufacturers, processors, or packers.
Some handlers are part of a retail
operation that processes organic
products in a location other than the
premises of the retail outlet.
Administrative costs for reporting and
recordkeeping vary among certified
operators. Factors affecting costs
include the type and size of operation,
and the type of systems maintained.

Estimates of the time burden of
information collection have been
summarized on the AMS 71 Grid
(supplementary document). Estimates of
the reporting hour burden and the
recordkeeping hour burden and costs
are summarized here and in the
Supporting Statement (supplementary
document).

AMS calculates the costs to domestic
and foreign respondents (certifying
agents and certified operations) to more
precisely understand the reporting and
recordkeeping costs of the OOL final
rule. At this time, 60% of organic
producers and 59% of certifying agents
are domestic and 40% of organic
producers and 41% of certifying agents
are based in foreign countries.5 For all
respondents, AMS estimates: (1) the
number of respondents; (2) the hours
they spend, annually, creating and
storing records to meet the paperwork
requirements of the organic labeling
program; and (3) the costs of those
activities based on prevailing domestic ©
and foreign 7 wages and benefits.8?

For the 57 certifying agents that are
accredited to certify livestock operations
and for the estimated 28 organic dairy
operations 10 that may request a
variance per § 205.236, the total
cumulative information collection
burden for both reporting and
recordkeeping is 106.25 hours for a total
annual burden cost of $4,555. For each
type of respondent, we describe the
reporting burden and the recordkeeping
burden below in narrative and in Table
1. Reporting Burden—Organic
Operations & Certifying Agents and

Table 2. Recordkeeping Burden—
Organic Operations & Certifying Agents.

Total Reporting Burden Cost: $3,644.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1 hour or 60
minutes per response.

Respondents: Certified operations and
certifying agents.

Estimated Number of Reporting
Respondents: 85.

Estimated Number of Reporting
Responses: 85.

Estimated Total Reporting Burden on
Respondents: 85 hours.

Estimated Total Reporting Responses
per Reporting Respondents: 1 reporting
response per reporting respondent.

AMS estimates the public reporting
burden for this new information
collection at 85 hours per year for a total
cost of $3,644 (rounded) with a total
number of 85 respondents. Respondents
are comprised of organic dairy
operations seeking variances and
certifying agents reviewing and
submitting the requests for a variance to
the AMS Administrator. See Table 1
below for details.

TABLE 1—REPORTING BURDEN (ROUNDED)—ORGANIC OPERATIONS & CERTIFYING AGENTS

Total Total
ospondents | benoite | 19POfing | reporting
USDA Certified Operations (Dairy)
USDA Certified Producers—Domestic (60%) .... 17 $49.40 17 $840
USDA Certified Producers—Foreign (40%) .....cccooeeroeeeneeeiieenieeiee e eiee e 11 35.52 11 391
USDA Organic Operations—All .........c.ccoeririeenineeneneeseeeesee e 28 | i 28 1,231
USDA Certifying Agents Reporting Burden

USDA U.S.-Based Certifying Agents (59%) ......ccceeveriereneeneneeieneeeeseseene 34 47.75 34 1,624
USDA Foreign-Based Certifying Agents (41%) ......ccoceeveerieeneeniieenieeeeneeens 23 34.34 23 790
Total USDA Certifying Agents—AIl .......ccooiiiiiiiiiiie e 57 | o 57 2,413

All Respondents—Reporting Burden ..........cccceeiiieiiiieiiiiee e 85 | e 85 3,644

5Qrganic Integrity Database (OID): August 18,
2022.

6 The source of the specific hourly wage rates
identified below is the National Compensation
Survey: Occupational Employment and Wages for
2021, published March 2022 by the Bureau of Labor
Statistics, Occupational Employment and Wages,
https://www.bls.gov/oes/current/oes_nat.htm.

7Wages in foreign countries are benchmarked as
69.97% of U.S wages derived from World Bank
estimates of Organization for Economic Co-

Operation and Development (OECD) member
countries in 2021 https://data.worldbank.org/
indicator/NY.GDP.PCAP.PP.CD?locations=OE.

8 Bureau of Labor Statistics News Release on
Employer Costs for Employee Compensation,
Benefits account for 31% of total average employer
compensation costs, March 2022: https://
www.bls.gov/news.release/ecec.nr0.htm.

9 Benefit compensation rates at 34.63% of wage
rates is based on an average of Organization for
Economic Co-Operation and Development (OECD)

benefits compensation rates for countries with
USDA-accredited certifying agents. https://
stats.oecd.org/Index.aspx?DataSetCode=AWCOMP.

10 AMS estimates that 1%, or 28 operations, of
small organic dairy operations may seek a variance,
annually, per § 205.236(d)). For comparison, AMS
received a total of 10 temporary variance requests
submitted under § 205.290 of the USDA organic
regulations, and those procedures are available to
all 46,277 organic operations.


https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/oes/current/oes_nat.htm

25292

Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023 /Proposed Rules

The total reporting burden for all 28
organic dairy operations that may seek
variances is 28 hours (1 hour per
response), with a total estimated
reporting cost of $1,231. Of these 28
operations, 17 or 60% of operations are
U.S. domestic operations and will have
a reporting burden of 17 hours at a wage
estimate of $49.40 per hour ($37.71 per
labor hour 1* plus 31.0% in benefits,2)
with a total cost of $840 annually. The
remaining 40% or 11 operations are in
foreign countries with a reporting
burden of 11 hours at an estimated wage
rate of $35.52 per hour ($26.39 per labor
hour 13 plus 34.63% in benefits 14) with
a total cost of $391 annually.

The total reporting burden for all 57
certifying agents accredited to certify
livestock operations, including dairies
that may request a variance, is 57 hours
(1 hour per response), for a total

calculated cost of $2,413. Of these 57
certifying agents, 34 or 59% of certifying
agents are based in the U.S. with a
reporting burden of 34 hours at an
estimated wage rate of $47.75 per hour
($36.45 15 plus 31% in benefits 16) with
a total cost of $1,624 annually. The
remaining 23 certifying agents, or 41%,
are in foreign countries with a reporting
burden of 23 hours at an estimated wage
rate of $34.34 per hour ($25.507 plus
34.63% 18 in benefits), with a total cost
of $790 annually.

Total Recordkeeping Burden Cost:
$911.

Estimate of Burden: Public
recordkeeping burden for this collection
of information is estimated to average
0.25 hours or 15 minutes per response.

Respondents: Certified operations and
certifying agents.

Estimated Number of Recordkeeping
Respondents: 85.

Estimated Number of Recordkeeping
Responses: 85.

Estimated Total Recordkeeping
Burden on Respondents: 21.25 hours.

Estimated Total Recordkeeping
Responses per Recordkeeping
Respondents: 1 recordkeeping response
per recordkeeping respondent.

AMS estimates the public
recordkeeping burden for this new
information collection at 21.25 hours
per year for a cost of $911 (rounded),
with a total number of 85 respondents.
Respondents are comprised of organic
dairy operations that may need to seek
a variance per § 205.236(d) and the
certifying agents reviewing and
submitting these requests for a variance
on behalf of the organic operations. See
Table 2 for the details.

TABLE 2—RECORDKEEPING BURDEN (ROUNDED)—ORGANIC OPERATIONS & CERTIFYING AGENTS

Total Total
Mumberol |, Yage,, | recoukesping | recordkeepig
USDA Certified Operations (Dairy)
USDA Certified Producers—Domestic (60%) .......cccereereereereereeeenieeeeneseens 17 $49.40 4.25 $210
USDA Certified Producers—Foreign (40%) ......ccooveerierreeniieenieeieenee e 11 35.52 2.75 98
USDA Organic Operations—All ..........oooiiiiiiieiiieeree e 28 | e 7.00 308
USDA Certifying Agents Reporting Burden
USDA U.S.-Based Certifying Agents (59%) ...cccceererrieereenieenieeiee e eiee e 34 47.75 8.50 406
USDA Foreign-Based Certifying Agents (41%) ......ccccoeiiiiiiiininiinicieeees 23 34.34 5.75 197
Total USDA Certifying Agents—AIl ..o 57 | s 14.25 603
All Respondents—Recordkeeping Burden ..........ccccoceiviiiieenecenen. 85 | e 21.25 911

The total recordkeeping burden for all
28 organic dairy operations that may
seek variances is 7 hours (.25 hours or
15 minutes per response), calculated at
$308. Of these 28 operations, 60% or 17
operations are domestic with a

11 National Compensation Survey: Occupational
Employment and Wage Estimates for 2021,
published March 2022 by the Bureau of Labor
Statistics. 11-9013 Farmers, Ranchers, and Other
Agricultural Managers. https://www.bls.gov/oes/
current/oes_nat.htm.

12 Bureau of Labor Statistics News Release on
Employer Costs for Employee Compensation,
Benefits account for 31% of total average employer
compensation costs, March 2022: https://
www.bls.gov/news.release/ecec.nr0.htm.

13 Wages in foreign countries are benchmarked as
69.97% of U.S wages derived from World Bank
estimates of Organization for Economic Co-
Operation and Development (OECD) member
countries in 2021 https://data.worldbank.org/
indicator/NY.GDP.PCAP.PP.CD?locations=OE.

14 Benefit compensation rates at 34.63% of wage
rates is based on an average of Organization for
Economic Co-Operation and Development (OECD)
benefits compensation rates for countries with

recordkeeping burden of 4.25 hours at
an estimated wage rate of $49.40 per
hour ($37.71 per labor hour,° plus
31.0% in benefits,20) with a total cost of
$210 annually. The remaining 40% or
11 operations are in foreign countries

USDA-accredited certifying agents. https://
stats.oecd.org/Index.aspx?DataSetCode=AWCOMP.

15 National Compensation Survey: Occupational
Employment and Wages for 2021, published March
2022 by the Bureau of Labor Statistics,
Occupational Employment and Wages, 13—-041
Compliance Officers https://www.bls.gov/oes/
current/oes_nat.htm.

16 Bureau of Labor Statistics News Release on
Employer Costs for Employee Compensation,
Benefits account for 31% of total average employer
compensation costs, March 2022: https://
www.bls.gov/news.release/ecec.nr0.htm.

17 Wages in foreign countries are benchmarked as
69.97% of U.S. wages derived from World Bank
estimates of Organization for Economic Co-
Operation and Development (OECD) member
countries in 2021 https://data.worldbank.org/
indicator/NY.GDP.PCAP.PP.CD?locations=OE.

18 Benefit compensation rates at 34.63% of wage
rates is based on an average of Organization for

with a recordkeeping burden of 2.75
hours at an estimated wage rate of
$35.52 ($26.39 per labor hour,?? plus

Economic Co-Operation and Development (OECD)
benefits compensation rates for countries with
USDA-accredited certifying agents. https://
stats.oecd.org/Index.aspx?DataSetCode=AWCOMP.

19 National Compensation Survey: May 2021
Occupational Employment and Wage Estimates,
March 2022, published by the Bureau of Labor
Statistics. 11-9013 Farmers, Ranchers, and Other
Agricultural Managers. https://www.bls.gov/oes/
current/oes_nat.htm.

20 Bureau of Labor Statistics News Release on
Employer Costs for Employee Compensation,
Benefits account for 31% of total average employer
compensation costs, March 2022: https://
www.bls.gov/news.release/ecec.nr0.htm.

21'Wages in foreign countries are benchmarked as
69.97% of U.S. wages derived from World Bank
estimates of Organization for Economic Co-
Operation and Development (OECD) member
countries in 2021 https://data.worldbank.org/
indicator/NY.GDP.PCAP.PP.CD?locations=OE.


https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/oes/current/oes_nat.htm
https://www.bls.gov/oes/current/oes_nat.htm
https://www.bls.gov/oes/current/oes_nat.htm
https://www.bls.gov/oes/current/oes_nat.htm
https://www.bls.gov/oes/current/oes_nat.htm
https://www.bls.gov/oes/current/oes_nat.htm
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34.63% in benefits,22) with a total cost
of $98 annually.

The total recordkeeping burden of the
57 certifying agents accredited to certify
organic livestock operations, including
dairies, 14.25 hours (.25 hours or 15
minutes per response), calculated at
$603. Of these 57 certifying agents, 59%
or 34 are based in the U.S. with a
recordkeeping burden of 8.5 hours at an
estimated wage rate of $47.75 per hour
($36.45,23 plus 31% in benefits,24) with
a total cost of $406 annually. The
remaining 41% or 23 certifying agents
are in foreign countries with a
recordkeeping burden of 5.75 hours at
an estimated wage rate of $34.34
($25.73,25 plus 34.63% 26 in benefits),
with a total cost of $197 annually.

Conclusion

AMS invites public comment on the
following topics: (1) whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

AMS will summarize all responses to
this notification and include its
summary in the request for OMB

22 Benefit compensation rates at 34.63% of wage
rates is based on an average of Organization for
Economic Co-Operation and Development (OECD)
benefits compensation rates for countries with
USDA-accredited certifying agents. https://
stats.oecd.org/Index.aspx?DataSetCode=AWCOMP.

23 National Compensation Survey: Occupational
Employment and Wages, March 2022, published by
the Bureau of Labor Statistics. Bureau of Labor
Statistics, Occupational Employment and Wages,
13-041 Compliance Officers https://www.bls.gov/
oes/current/oes_nat.htm.

24 Bureau of Labor Statistics News Release on
Employer Costs for Employee Compensation,
Benefits account for 31% of total average employer
compensation costs, March 2022: https://
www.bls.gov/news.release/ecec.nr0.htm.

25 Wages in foreign countries are benchmarked as
69.97% of U.S wages derived from World Bank
estimates of Organization for Economic Co-
Operation and Development (OECD) member
countries in 2021 https://data.worldbank.org/
indicator/NY.GDP.PCAP.PP.CD?locations=OE.

26 Benefit compensation rates at 34.63% of wage
rates is based on an average of Organization for
Economic Co-Operation and Development (OECD)
benefits compensation rates for countries with
USDA-accredited certifying agents. https://
stats.oecd.org/Index.aspx?DataSetCode=AWCOMP.

approval. All comments will become a
matter of public record.

Authority: 7 U.S.C. 6501-6524.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2023-06885 Filed 4—-25-23; 8:45 am]
BILLING CODE P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1293
RIN 2590-AB29

Fair Lending, Fair Housing, and
Equitable Housing Finance Plans

AGENCY: Federal Housing Finance
Agency.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Housing Finance
Agency (FHFA or the Agency) is seeking
comments on a proposed rule that
would address barriers to sustainable
housing opportunities for underserved
communities by codifying existing
FHFA practices in regulation and
adding new requirements related to fair
lending, fair housing, and Equitable
Housing Finance Plans. The proposed
rule would improve FHFA’s fulfillment
of its statutory purposes and its
oversight of the Federal National
Mortgage Association (Fannie Mae), the
Federal Home Loan Mortgage
Corporation (Freddie Mac), and the
Federal Home Loan Banks (Banks)
(Fannie Mae and Freddie Mac
collectively, the Enterprises; the
Enterprises and the Banks collectively,
regulated entities), and their fulfillment
of their statutory purposes.

DATES: Comments must be received on
or before June 26, 2023.

ADDRESSES: You may submit your
comments on the proposed rule,
identified by regulatory information
number (RIN) 2590-AB29, by any one of
the following methods:

o Agency Website: www.fhfa.gov/
open-for-comment-or-input.

o Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by email to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by FHFA. Include the
following information in the subject line
of your submission: Comments/RIN
2590-AB29.

o Hand Delivered/Courier: The hand
delivery address is: Clinton Jones,

General Counsel, Attention: Comments/
RIN 2590-AB29, Federal Housing
Finance Agency, 400 Seventh Street
SW, Washington, DC 20219. Deliver the
package at the Seventh Street entrance
Guard Desk, First Floor, on business
days between 9 a.m. and 5 p.m.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Clinton Jones, General CGounsel,
Attention: Comments/RIN 2590-AB29,
Federal Housing Finance Agency, 400
Seventh Street SW, Washington, DC
20219. Please note that all mail sent to
FHFA via U.S. Mail is routed through a
national irradiation facility, a process
that may delay delivery by
approximately two weeks. For any time-
sensitive correspondence, please plan
accordingly.

FOR FURTHER INFORMATION CONTACT:
James Wylie, Associate Director, Office
of Fair Lending Oversight, (202) 649—
3209, James.Wylie@fhfa.gov; Leda
Bloomfield, Branch Chief for Policy and
Equity, Office of Fair Lending Oversight,
(202) 649-3415, Leda.Bloomfield@
fhfa.gov; Annalyce Shufelt, Branch
Chief for Fair Lending Law,
Supervision, and Enforcement, (202)
717-1164, Annalyce.Shufelt@FHFA.gov;
or Sarah Friedman, Examination
Specialist (Fair Lending), Office of Fair
Lending Oversight, (202) 807-9324,
Sarah.Friedman@FHFA.gov. These are
not toll-free numbers. For TTY/TRS
users with hearing and speech
disabilities, dial 711 and ask to be
connected to any of the contact numbers
above.

SUPPLEMENTARY INFORMATION:

Comments

FHFA invites comments on all aspects
of the proposed rule and will take all
comments into consideration before
issuing a final rule. Copies of all
comments will be posted without
change, and will include any personal
information you provide such as your
name, address, email address, and
telephone number, on the FHFA website
at http://www.fhfa.gov. In addition,
copies of all comments received will be
available for examination by the public
through the electronic rulemaking
docket for this proposed rule also
located on the FHFA website.

Table of Contents

I. Introduction
II. Background
A. FHFA, the Regulated Entities, and Their
Public Purposes
B. Barriers to Sustainable Housing
Opportunities
1. Disparities in Homeownership Rates and
Wealth


https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=OE
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://stats.oecd.org/Index.aspx?DataSetCode=AWCOMP
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/news.release/ecec.nr0.htm
https://www.bls.gov/oes/current/oes_nat.htm
https://www.bls.gov/oes/current/oes_nat.htm
http://www.fhfa.gov/open-for-comment-or-input
http://www.fhfa.gov/open-for-comment-or-input
https://www.regulations.gov
mailto:Leda.Bloomfield@fhfa.gov
mailto:Leda.Bloomfield@fhfa.gov
mailto:Annalyce.Shufelt@FHFA.gov
mailto:Sarah.Friedman@FHFA.gov
mailto:RegComments@fhfa.gov
mailto:James.Wylie@fhfa.gov
http://www.fhfa.gov

25294

Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023 /Proposed Rules

2. Disparities Based on Disaggregated Data
3. Challenges Accessing Sustainable
Housing Opportunities
4. Mortgage Market Disparities
5. Appraisal and Valuation Disparities
III. The Proposed Rule
A. FHFA Fair Lending Oversight of the
Regulated Entities
B. Enterprise Equitable Housing Finance
Plans
C. Enterprise Data Collection and
Reporting to FHFA
D. Application of FHFA’s Prudential
Standard Framework
E. Policy Purposes for and Benefits of the
Proposed Rule
IV. Section-by-Section Analysis
A. Section 1293.1 General
B. Section 1293.2 Definitions
C. Section 1293.3 Compliance and
Enforcement
D. Section 1293.4 Preservation of Authority
E. Section 1293.11 Regulated Entity
Compliance
F. Section 1293.12 Reports and Data
G. Section 1293.21 General
H. Section 1293.22 Plans and Updates
I. Section 1293.23 Performance Reports
J. Section 1293.24 Public Engagement
K. Section 1293.25 Program Standards
L. Section 1293.26 Enterprise Board
Equitable Housing and Mission
Responsibilities
M. Section 1293.31 Required Enterprise
Data Collection and Reporting
N. Proposed Rule Timing Elements
V. Considerations of Differences Between the
Banks and the Enterprises
VI. Comments Specifically Requested
VII. Paperwork Reduction Act
VIIIL Regulatory Flexibility Act

1. Introduction

Federal agency oversight of fair
housing and fair lending laws, as well
as strategic planning to address barriers
faced by renters and borrowers, are
important in promoting sustainable
housing opportunities * for underserved
communities.2 The proposed rule would
address barriers to sustainable housing
opportunities for underserved
communities by codifying existing
FHFA practices in regulation and
adding new requirements. Collectively,
the actions in the proposed rule would

1 Sustainable housing opportunity is defined
more completely later in the proposed rule, but
generally encompasses rental or homeownership
opportunities that include one or more
characteristics important to the needs of a tenant or
homeowner.

2Underserved community is defined more
completely later in the proposed rule, but generally
encompasses a group of people with shared
characteristics or an area that is subject to current
discrimination or has been subjected to past
discrimination that has or has had continuing
adverse effects on the group or area’s participation
in the housing market, historically has received or
currently receives a lower share of the benefits of
Enterprise programs and activities providing
sustainable housing opportunities, or that otherwise
has had difficulty accessing these benefits
compared with groups of people without the shared
characteristic or other areas.

improve FHFA’s fulfillment of its
statutory purposes and its oversight of
the regulated entities and their
fulfillment of their statutory purposes.

The proposed rule would codify in
regulation much of FHFA’s existing
practices and programs regarding fair
housing and fair lending oversight of its
regulated entities, the Equitable Housing
Finance Plan program for the
Enterprises, and requirements for the
Enterprises to collect and report
language preference, homeownership
education, and housing counseling
information. The proposed rule would
make changes to the Equitable Housing
Finance Plan program to promote
greater accountability for the Enterprises
and public transparency, add oversight
of unfair or deceptive acts or practices
to FHFA'’s fair housing and fair lending
oversight programs, require additional
certification of compliance by the
Enterprises, and establish more precise
standards related to fair housing, fair
lending, and principles of equitable
housing for regulated entity boards of
directors (boards).

II. Background

A. FHFA, the Regulated Entities, and
Their Public Purposes

Fannie Mae and Freddie Mac are
federally chartered housing finance
enterprises whose purposes include
providing stability to the secondary
market for residential mortgages;
providing ongoing assistance to the
secondary market for residential
mortgages (including activities related
to mortgages on housing for low- and
moderate-income families) by increasing
the liquidity of mortgage investments
and improving distribution of
investment capital available for
residential mortgage financing; and,
promoting access to mortgage credit
throughout the United States, including
central cities, rural areas, and
underserved areas, by increasing the
liquidity of mortgage investments and
improving the distribution of
investment capital available for
residential mortgage financing.3

The Federal Home Loan Bank System
(the System) provides a stable and
reliable source of liquidity for its
members and provides support for
affordable housing and community
development for the communities they
serve. It was established in 1932 by the
Federal Home Loan Bank Act,* and
today consists of 11 regional Federal
Home Loan Banks (the Banks) and the
System’s fiscal agent, the Office of

312 U.S.C. 1451 (note) and 1716.
412 U.S.C. 1421 et seq.

Finance. Each Bank is a separate,
government-chartered, member-owned
corporation.

Congress established FHFA to oversee
the regulated entities to ensure that the
purposes of the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992 (Safety and
Soundness Act), as amended, the
authorizing statutes, and any other
applicable laws are carried out.5 In
doing so, Congress recognized that the
regulated entities have important public
purposes reflected in their authorizing
statutes, and that they need to be
managed safely and soundly so that they
continue to accomplish their public
missions.®

With respect to the public purposes of
the Enterprises, a number of statutory
and regulatory authorities that apply to
FHFA and the Enterprises speak to the
need to advance equity for homebuyers,
homeowners, and tenants in the housing
market.” FHFA’s principal duties
include ensuring that the Enterprises
operate consistent with safety and
soundness and with the public interest.?
FHFA and the Enterprises also have
statutory and other commitments to
advance equitable solutions for
borrowers and tenants in the housing
market. The Enterprises’ authorizing
statutes, for example, provide that one
of their purposes is to promote access to
mortgage credit throughout the nation
(including central cities, rural areas, and
underserved areas).® The authorizing

512 U.S.C. 4511(b).

612 U.S.C. 4501(1) (Enterprises and Federal
Home Loan Banks have important public missions),
(2) (their continued ability to accomplish their
public missions is important, and effective
regulation is needed to reduce risk of failure), and
(7) (Enterprises have affirmative obligation to
facilitate financing of affordable housing for low-
and moderate-income families consistent with their
public purposes, while maintaining a strong
financial condition and a reasonable economic
return).

7 These include providing ongoing assistance to
the secondary market for residential mortgages,
including mortgages on housing for low- and
moderate-income families involving a reasonable
economic return that may be less than the return
earned on other activities. 12 U.S.C. 1716(3) and (4)
(Fannie Mae charter purposes); 12 U.S.C. 1451 note
(b)(3) and (4) (Freddie Mac charter purposes). They
also include Enterprise affordable housing Goals,
see 12 U.S.C. 4561(a), 4562, and 4563; 12 CFR part
1282, subpart B, and Enterprise Duty to Serve
affordable housing needs of certain underserved
markets, see 12 U.S.C. 4565; 12 CFR part 1282,
subpart C. In addition, the Enterprises are required
to report annually to Congress on, among other
things, assessments of their underwriting standards
and business practices that affect their purchases of
mortgages for low- and moderate-income families,
and revisions to their standards and practices that
promote affordable housing or fair lending. 12
U.S.C. 1723a(n)(2)(G) (Fannie Mae charter),
1456(f)(2)(G) (Freddie Mac charter).

812 U.S.C. 4513(a)(1)(B)(), (v).

912 U.S.C. 1716(4) (Fannie Mae charter); 1451
note (b)(4) (Freddie Mac charter).
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statutes require the Enterprises, as part
of their annual housing reports, to
assess their underwriting standards,
policies, and business practices that
affect low- and moderate-income
families or cause racial disparities,
along with any revisions to these
standards, policies, or practices that
promote affordable housing or fair
lending.10

The Housing Goals and Duty to Serve
requirements are critical elements for
ensuring that the Enterprises fulfill their
mission and charters and serve low- and
moderate-income families and
underserved populations.'* The Safety
and Soundness Act provides that, in
meeting these requirements, the
Enterprises are required to take
affirmative steps to assist primary
lenders to make housing credit available
in areas with concentrations of low-
income and minority families.12 The
Safety and Soundness Act also requires
the Enterprises to transfer an amount
equal to 4.2 basis points for each dollar
of unpaid principal balance of new
purchases to the U.S. Department of
Housing and Urban Development’s
(HUD) administration of the Housing
Trust Fund and the U.S. Department of
the Treasury’s administration of the
Capital Magnet Fund.?3 Both funds are
designed to support affordable housing
initiatives by providing capital for the
production or preservation of affordable
housing and related economic
development activities. For the 2022
year, the Enterprises transferred $545
million into the funds.14

Several provisions of the Federal
Home Loan Bank Act denote the public
purposes of the Banks, including their
role in making secured long-term
advances to members to support
residential housing finance, specific
community support requirements,
establishment of a community
investment program and an affordable
housing program, compliance with
housing goals, and the requirement that
certain directors have experience in
public interest areas.® FHFA launched
a comprehensive review of the System

1012 U.S.C. 1723a(n)(2)(G), 1456(£)(2)(G).

1112 U.S.C. 4561(a) (FHFA to establish annual
housing goals by regulation), 4562 (establishment of
required categories of single-family housing goals),
and 4563 (establishment of required multifamily
affordable housing goals); 12 U.S.C. 4565
(Enterprise duty to facilitate secondary mortgage
market for very low-, low-, and moderate-income
families in certain underserved markets).

1212 U.S.C. 4565(b)(3)(A).

1312 U.S.C. 4567.

14 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/FHFA-Announces-545-Million-for-
Affordable-Housing-Programs.aspx.

15 See, e.g., 12 U.S.C. 1427(a)(3)(B)(ii), 12 U.S.C.
1430(g), (i), (j); 12 U.S.C. 1430c.

in August 2022.16 Among the areas
FHFA has explored as part of the review
are the Banks’ role in promoting
affordable, sustainable, equitable, and
resilient housing and community
investment, including rental housing,
and in addressing the unique needs of
tribal communities, communities of
color, rural communities, and other
financially vulnerable and underserved
communities. Numerous commenters
during the public input phases of the
initiative suggested establishing or
expanding requirements for housing and
community development lending plans
for the Banks, and these and other
suggestions are currently under
consideration separately and apart from
this proposed rulemaking.

Under the Fair Housing Act, all
Federal agencies having regulatory or
supervisory authority over financial
institutions, including FHFA, are
required to administer their programs
and activities relating to housing and
urban development in a manner that
affirmatively furthers the purposes of
the Fair Housing Act, which includes
providing for fair housing throughout
the United States.1” FHFA has included
considerations of fair housing and fair
lending in rulemaking since its
establishment.18 FHFA has also issued a
policy statement on fair lending which
describes its regulatory and oversight
authorities to supervise and enforce fair
lending laws with respect to its
regulated entities.1® FHFA has issued
orders to Fannie Mae and Freddie Mac
for regular and special reports related to
fair housing and fair lending.2¢ FHFA
has issued guidance for the Enterprises
on fair housing and fair lending
supervisory expectations.2? FHFA

16 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/FHFA-Announces-Comprehensive-Review-of-
the-FHLBank-System.aspx.

1742 U.S.C. 3608(d); 42 U.S.C. 3601 et seq.

18 See, e.g., 12 CFR 1253.4(b)(3)(viii); 74 FR
31602, 31603, 31606 (Jul. 2, 2009), 12 CFR
1254.6(a)(2) and 1254.8(b)(2); 84 FR 41886, 41905,
41906, 41907 (Aug. 16, 2019), and 12 CFR
1291.23(e); 83 FR 61186, 61208, 61238 (Nov. 28,
2018).

1986 FR 36199 (Jul. 9, 2021).

20 See FHF A Orders In Re: Enterprise Compliance
and Information Submission with Respect to Fair
Lending, Nos. 2021-OR-FNMA-2 and 2021-OR-
FHLMC-2 (FHFA'’s Fair Lending Orders), available
at https://www.fhfa.gov/PolicyProgramsResearch/
Programs/Pages/Fair-Lending-Oversight-
Program.aspx#:~:text=Fair%20Lending
% 20Reporting % 200rders&text=The % 20orders %20
require % 20the % 20Enterprises,lending% 20
supervision%20and % 20monitoring
% 20capabilities.

21 Advisory Bulletin AB-2021-04, Enterprise Fair
Lending and Fair Housing Compliance (Dec. 20,
2021), available at https://www.fhfa.gov/
SupervisionRegulation/AdvisoryBulletins/
AdpvisoryBulletinDocuments/AB%202021-
04%20Enterprise % 20Fair%20Lending % 20
and % 20Fair% 20Housing%20Compliance.pdf.

coordinates with HUD on fair lending
and fair housing oversight,22 and has
established a fair lending oversight data
system in part to facilitate cooperation
in interagency fair housing and fair
lending oversight.23 FHFA has also
implemented the referral program for
potential mortgage pricing disparities
across mortgage lenders based on the
Enterprises’ data, as required by
Congress in section 1128 of the Housing
and Economic Recovery Act of 2008
(HERA).24 FHFA also established the
Equitable Housing Finance Plan
program for the Enterprises to develop
a framework for addressing barriers to
sustainable housing opportunity for
underserved communities through
strategic planning and public
participation.25 FHFA joined other
agencies in issuing the Interagency
Statement on Special Purpose Credit
Programs Under the Equal Credit
Opportunity Act and Regulation B in
2022.26

B. Barriers to Sustainable Housing
Opportunities

Ongoing disparities and challenges in
the housing market persist, limiting
sustainable housing opportunities for
underserved communities. The
following section discusses some of
these disparities and challenges by way
of example. Both Enterprises’ 2022—
2024 Equitable Housing Finance Plans
also include extensive discussions of
barriers to sustainable housing
opportunities.2? The inclusion or
discussion of a particular disparity,
challenge, or underserved community is
not an indication of FHFA’s views on

22 Memorandum of Understanding by and
between the U.S. Department of Housing and Urban
Development and the Federal Housing Finance
Agency regarding Fair Housing and Fair Lending
Coordination (Aug. 12, 2021), available at https://
www.fhfa.gov/Media/PublicAffairs/
PublicAffairsDocuments/FHFA-HUD-MOU _
8122021.pdf.

23 Fair Lending Oversight Data System of Records
Notice, 87 FR 30947 (May 20, 2022), available at
https://www.govinfo.gov/content/pkg/FR-2022-05-
20/pdf/2022-10798.pdf.

24Public Law 110-289, 122 Stat. 2696, 2697
(2008) (codified at 12 U.S.C. 4561(d)).

25 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/FHFA-Announces-Equitable-Housing-
Finance-Plans--for-Fannie-Mae-and-Freddie-
Mac.aspx.

26 See Interagency Statement on Special Purpose
Credit Programs Under the Equal Credit
Opportunity Act and Regulation B (Feb. 22, 2022),
available at https://www.federalreserve.gov/
supervisionreg/caletters/CA %2022-
2%20Attachment%20SPCP_Interagency
Statement_for release.pdyf.

27 See Freddie Mac 2022-2024 Equitable Housing
Finance Plan (Apr. 2023), available at https://
www.freddiemac.com/about/pdf/Freddie-Mac-
Equitable-Housing-Finance-Plan.pdf; Fannie Mae
2022-2024 Equitable Housing Finance Plan (June
2022), available at https://www.fanniemae.com/
media/43636/display.
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the needs of a community or what
actions FHFA'’s regulated entities
should take.

1. Disparities in Homeownership Rates
and Wealth

The national homeownership rate has
ranged from around 45 percent in some
eras to around 65 percent in recent
years.28 However, there have been
persistent gaps in the homeownership
rate by race and ethnicity. In the fourth
quarter of 2022, the White
homeownership rate was 74.5 percent,
the Black homeownership rate was 44.9
percent, the Latino homeownership rate
was 48.5 percent, and the Asian, Native
Hawaiian and Pacific Islander
homeownership rate was 61.9 percent.2®
The Black and White homeownership
gap, at 29.6 percentage points as of the
fourth quarter of 2022, has persisted
over time, though there have been some
modest reductions in the gap since
2019. Even when the racial
homeownership rate is stratified by
household income, there continue to be
significant disparities in
homeownership amongst racial groups,
even in the highest income brackets. For
example, for households with an
income over $150,000, there exists a 10
percentage point gap between Black and
White families.3°0

A household’s home is often its
largest financial asset and key to wealth
building and intergenerational wealth
transfers. The homeownership gap
therefore contributes significantly to
wealth gaps for underserved
communities. The Federal Reserve, in a
2019 survey, found that White families
have the highest level of both median
and mean family wealth: $188,200 and
$983,400, respectively.3! In contrast,
Black families’ median and mean wealth
is less than 15 percent that of White
families, at $24,100 and $142,500,
respectively. These wealth disparities

28 See Don Layton, ‘“The Homeownership Rate
and Housing Finance Policy, Part 1: Learning from
the Rate’s History,” August 2021, available at
https://www.jchs.harvard.edu/sites/default/files/
research/files/harvard_jchs_homeownership_rate_
layton 2021.pdf.

29 Federal Reserve Economic Data, Federal
Reserve Bank of St. Louis; Housing and
Homeownership: Homeownership Rate (retrieved
February 11, 2023) available at https://fred.
stlouisfed.org/release/tables?rid=296&eid=784188#
snid=784199.

30 See Fannie Mae 2022-2024 Equitable Housing
Finance Plan (June 2022), p. 7, available at https://
www.fanniemae.com/media/43636/display.

31 See Neil Bhutta et al., Board of Governors of
the Federal Reserve System, “Disparities in Wealth
by Race and Ethnicity in the 2019 Survey of
Consumer Finances,” (Sept. 28, 2020), available at
https://www.federalreserve.gov/econres/notes/feds-
notes/disparities-in-wealth-by-race-and-ethnicity-
in-the-2019-survey-of-consumer-finances-
20200928.html.

have grown between 2003 and 2018.32
One study estimated that the total racial
wealth gap is $10.14 trillion.33 This lack
of intergenerational wealth transfers
reduces the likelihood that older
generations can assist with down
payments, educational costs, and
unexpected financial events, including
natural disasters and medical
emergencies. Black families are also less
likely to receive or expect to receive an
inheritance, and, if they do, it is, on
average, less than that of White
households.34 Moreover, many Black,
Latino, and Asian households provide
financial assistance to older generations,
which slows their ability to save for a
down payment.35

2. Disparities Based on Disaggregated
Data

For many underserved communities,
it is critical to examine disaggregated
data and data at the community level.3¢
Failing to disaggregate may result in
failure to identify significant disparities
facing unique race/ethnicity subgroups
for the purpose of identifying barriers
and improving housing policy. For
example, although Asians and Pacific
Islanders as a whole have
homeownership rates above 60 percent,
Korean Americans’ homeownership rate
is 54 percent and Nepalese Americans’
homeownership rate is 33 percent.3”
Geographically, while the overall
homeownership gap between Black and
White homeowners is 29.6 percentage
points, in Minneapolis the gap rises to
50 percentage points.38

There are also disparities in mortgage
underwriting that may be obscured by

32 See Earl Fitzhugh et al., McKinsey Institute for
Black Economic Mobility, “It’s time for a new
approach to racial equity,” (Dec. 2, 2020), available
at https://www.mckinsey.com/bem/our-insights/its-
time-for-a-new-approach-to-racial-equity.

33 See Fred Dews, “Charts of the Week: The racial
wealth gap; the middle-class income slump,”
Brookings Institution (Jan. 8, 2021), available at
https://www.brookings.edu/blog/brookings-now/
2021/01/08/charts-of-the-week-the-racial-wealth-
gap-the-middle-class-income-slump/.

34 See Freddie Mac 2022-2024 Equitable Housing
Finance Plan (Apr. 2023), available at https://
www.freddiemac.com/about/pdf/Freddie-Mac-
Equitable-Housing-Finance-Plan.pdf.

35 See Mike Dang, “Their Children Are Their
Retirement Plans,” New York Times (Feb. 24, 2023),
available at https://www.nytimes.com/2023/01/21/
business/retirement-immigrant-families.html.

36 See Leda Bloomfield et al., FHFA Insights Blog,
“Latino Diversity and Complexity: The Importance
of Data Disaggregation,” (Sept. 23, 2021), available
at https://www.fhfa.gov/Media/Blog/Pages/Latino-
Diversity-and-Complexity-The-Importance-of-Data-
Disaggregation.aspx.

37 See Asian Real Estate Association, 2023-2024
State of Asia America Report, available at https://
areaa.org/resource-asia-america-report.

38 See Alanna McCargo et al., “Mapping the black
homeownership gap,” (Feb. 26, 2018), available at
https://www.urban.org/urban-wire/mapping-black-
homeownership-gap.

looking at aggregated data.3® For Latino
communities, Mexican applicants have
slightly higher approval rates than
Latino applicants as a whole, but Puerto
Rican and “Other Hispanic” applicants
have lower approval rates. Among Asian
applicants, the Vietnamese, Filipino,
and “Other Asian” communities
experience lower approval rates than
White applicants, despite Asian
applicants, as a whole, having similar
approval rates to White applicants.
Similarly, when the Pacific Islander
group is disaggregated, it becomes clear
that Samoan and ““Other Pacific
Islander” applicants have significantly
lower approval rates than Native
Hawaiian and Chamorro applicants.

3. Challenges Accessing Sustainable
Housing Opportunities

In addition to racial and ethnic gaps
across homeownership and wealth,
there are other underserved
communities experiencing significant
challenges in accessing sustainable
housing opportunities. This includes
families living on tribal land, in rural
areas, and in rental homes. Almost half
of renters are cost-burdened, paying
more than 30 percent of their income on
housing, compared to only 22 percent of
homeowners.4% As an increasing
proportion of households wish to age in
place, there is often a lack of housing
opportunities that provide for mobility
and other physical impairments. By
2035, the population 80 and over is
expected to double from its level in
2016. More than 10 million households
headed by someone over 65 are cost-
burdened, with the median older renter
having net wealth under $6,000 in
2019.41 Two percent of total housing
inventory is accessible for people with
mobility disabilities, while 14 percent of
Americans have mobility disabilities.42
Other populations, including persons
identifying as lesbian, gay, bisexual,
transgender, or queer (LGBTQ+),
continue to report facing challenges in

39 See Leda Bloomfield et al., FHFA Insights Blog,
“Latino Diversity and Complexity: The Importance
of Data Disaggregation,” (Sept. 23, 2021), available
at https://www.fhfa.gov/Media/Blog/Pages/Latino-
Diversity-and-Complexity-The-Importance-of-Data-
Disaggregation.aspx.

40 See National Equity Atlas, “Housing Burden:
All residents should have access to quality,
affordable homes), (retrieved Mar. 5, 2023) available
at https://nationalequityatlas.org/indicators/
Housing_burden#/?rentown01=2.

41 See Jennifer Molinsky, “‘Housing for America’s
Older Adults: Four Problems We Must Address,”
Joint Center for Housing Studies of Harvard
University (Aug. 18, 2022), available at https://
www.jchs.harvard.edu/blog/housing-americas-
older-adults-four-problems-we-must-address.

42 See Freddie Mac 2022-2024 Equitable Housing
Finance Plan (Apr. 2023), available at https://
www.freddiemac.com/about/pdf/Freddie-Mac-
Equitable-Housing-Finance-Plan.pdf.
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accessing the housing finance system. A
study found that same-sex applicants
are 73.12 percent more likely to be
denied for a mortgage.+3 Households
with limited English proficiency (LEP),
or who are more comfortable transacting
in a language other than English, may
also experience barriers to housing
opportunities and housing
sustainability. Often, LEP borrowers
will rely on their English-proficient
child, who may not be familiar with
mortgage lending terms, as a
translator.#¢ As a result, this can leave
the borrower without a full
understanding of mortgage terms and
conditions.

4. Mortgage Market Disparities

Disparities are present in the mortgage
market for several underserved
communities. For example, in 2022
Black families comprised about 14
percent of the total U.S. population, but
only about 7 percent of the loans that
Fannie Mae and Freddie Mac
purchased. American Indian and Alaska
Native families comprised about 3
percent of the total U.S. population, but
only about 1 percent of the loans that
Fannie Mae and Freddie Mac
purchased. In contrast, White families
comprised about 62 percent of the U.S.
population, but they comprised about
68 percent of Fannie Mae and Freddie
Mac acquisitions.*5

FHFA has released data on Fannie
Mae and Freddie Mac’s automated
underwriting systems, presenting gaps
in approval rates for applicants from
certain groups over time compared to
other groups. These underwriting tools
complete credit risk assessments on
loan applicants to determine whether a
loan is eligible for sale to the
Enterprises. Although the move to a
more automated, less subjective system
to assess creditworthiness in mortgage
market underwriting was an important
step in eliminating bias in subjective

43 See Hua Sun et al., “Lending practices to same-
sex borrowers,” (Apr. 16, 2019), available at https://
www.pnas.org/doi/10.1073/pnas.1903592116.

44 See Freddie Mac and Fannie Mae, ‘“Language
Access for Limited English Proficiency Borrowers:
Final Report,” (Apr. 2017), available at https://
www.fhfa.gov/PolicyProgramsResearch/Policy/
Documents/Borrower-Language-Access-Final-
Report-June-2017.pdf.

45 Loan purchase data sourced from Enterprise
data released by FHFA at https://www.fhfa.gov/
DataTools/Downloads/Pages/Fair-Lending-
Data.aspx. Total population statistics are drawn
from 2020 Census data summarized at https://
www.census.gov/library/stories/2021/08/improved-
race-ethnicity-measures-reveal-united-states-
population-much-more-multiracial. html. Total
population statistics for White are provided as
White alone. Total population statistics for Black
and American Indian and Alaska Native are
provided as alone or in combination with another
race or ethnicity category.

underwriting decisions, further
improvements in automated
underwriting to reduce gaps would
promote better access to sustainable
housing opportunities. In 2022, White
applicants’ automated underwriting
system applications had approval rates
of about 84 and 85 percent for the
automated underwriting systems of
Fannie Mae and Freddie Mac,
respectively; Black applicants had
approval rates of about 70 and 69
percent; Latino applicants had approval
rates of about 78 percent and 73 percent;
Asian applicants had approval rates of
about 84 and 85 percent; American
Indian and Alaska Native applicants
had approval rates of about 78 and 75
percent; and Native Hawaiian and
Pacific Islander applicants had approval
rates of about 78 and 74 percent.46

Home Mortgage Disclosure Act
(HMDA) data also shows higher denial
rates by lenders for many underserved
communities. For example, an analysis
of the 2020 HMDA data found a denial
rate of 27.1 percent for Black applicants
compared to 13.6 percent for White
applicants.4” The trend in higher denial
rates has persisted in HMDA data for
many years.*® A 2019 study of mortgage
pricing found that Black and Latino
borrowers pay 7.9 and 3.6 basis points
more in interest for mortgages, even
when controlling for several factors.49
FHFA conducts an annual screening,
preliminary findings, and referral
process for lenders pursuant to the
Safety and Soundness Act and describes
the results in its Annual Report to
Congress. Based on the results of
FHFA’s 2019 and 2020 analysis, more
than 36 percent of FHFA’s preliminary
findings were based on an annual
percentage rate disparity of 10 basis
points or more, with the most common
preliminary findings and referrals for
Latino and Black borrowers.5°

46 See https://www.fhfa.gov/DataTools/
Downloads/Pages/Fair-Lending-Data.aspx.

47 See Jung H. Choi et al., “What Different Denial
Rates Can Tell Us About Racial Disparities in the
Mortgage Market,” (Jan. 13, 2022), available at
https://www.urban.org/urban-wire/what-different-
denial-rates-can-tell-us-about-racial-disparities-
mortgage-market.

48 See Laurie Goodman et al., “Traditional
Mortgage Denial Metrics May Misrepresent Racial
and Ethnic Discrimination,” (Aug. 23, 2018), p. 5,
available at https://www.urban.org/urban-wire/
traditional-mortgage-denial-metrics-may-
misrepresent-racial-and-ethnic-discrimination.

49 See Robert Bartlett et al., Haas School of
Business UC Berkely, “Consumer-Lending
Discrimination in the FinTech Era,” (Nov. 2019),
available at https://faculty.haas.berkeley.edu/
morse/research/papers/discrim.pdf.

50 See Federal Housing Finance Agency, 2021
Report to Congress, p. 67, available at https://
www.fhfa.gov/AboutUs/Reports/ReportDocuments/
FHFA-2021-Annual-Report-to-Congress.pdyf.

The Federal Home Loan Bank of San
Francisco entered into a research and
product development initiative with a
research institution to address issues
related to the racial homeownership
gap.5! A study resulting from this
partnership noted that the heavy
reliance on certain credit attributes in
the current mortgage underwriting
process to the exclusion of other
attributes limits opportunities for
people of color.52

Additional mortgage market
disparities and challenges remain with
respect to rural areas, manufactured
housing, and other market segments.
FHFA’s Duty to Serve program works to
address many of these disparities.53

5. Appraisal and Valuation Disparities

FHFA’s Uniform Appraisal Dataset
(UAD) Aggregate Statistics highlight that
properties located in minority tracts
have a higher proportion of appraised
values less than the contract price.
According to the 2021 appraisal
statistics, 23.3 percent of homes in high
minority tracts (80.1-100 percent)
experienced an appraised value less
than the contract price.>* This is
compared to 13.4 percent of homes in
White tracts (0-50 percent) and 19.2
percent in minority tracts (50.1-80
percent).>5 Additionally, FHFA
identified examples with direct
references to the racial and ethnic
composition of the neighborhood in
appraisal reports.>6 Freddie Mac’s

51 See https://fhlbsf.com/about/newsroom/urban-
institute-and-fhlbank-san-francisco-announce-new-
efforts-close-racial?f%5B0%5D=authored
on%3A2021.

52 See Jung H. Choi et al., Urban Institute and
Federal Home Loan Bank of San Francisco,
“Reducing the Black-White Homeownership Gap
through Underwriting Innovations: The Potential
Impact of Alternative Data in Mortgage
Underwriting,” available at https://www.urban.org/
sites/default/files/2022-10/Reducing%20
the % 20Black-White % 20Homeownership
%20Gap % 20through % 20Underwriting
% 20Innovations.pdf.

53 See https://www.fhfa.gov/PolicyPrograms
Research/Programs/Pages/Duty-to-Serve.aspx.

54 See Jonathan Liles, “Exploring Appraisal Bias
Using UAD Aggregate Statistics,” FHFA Insights
Blog (Nov. 11, 2022), available at https://
www.fhfa.gov/Media/Blog/Pages/Exploring-
Appraisal-Bias-Using-UAD-Aggregate-
Statistics.aspx.

55 For 2022, 17.15 percent of home purchase
appraisals were below contract price in high
minority tracts, compared to 14.3 percent in
minority tracts and 11.2% in White tracts. Uniform
Appraisal Dataset Aggregate Statistics, available at
https://www.fhfa.gov/DataTools/Pages/UAD-
Dashboards.aspx.

56 See Chandra Broadnax, “Reducing Valuation
Bias by Addressing Appraiser and Property
Valuation Commentary,” FHFA Insights Blog (Dec.
14, 2021), available at https://www.fhfa.gov/Media/
Blog/Pages/Reducing-Valuation-Bias-by-
Addressing-Appraiser-and-Property-Valuation-
Commentary.aspx.
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research showed that properties in
minority tracts are more likely than
properties in White tracts to receive an
appraisal lower than the contract
price.57 A Fannie Mae publication
concluded that White borrowers” homes
were overvalued at higher rates across
all neighborhoods, but stronger effects
were present for White borrowers in
Black neighborhoods.?8 Additional
research has also highlighted and
analyzed disparities in property
valuation.?9 Consumer groups have
begun to conduct fair housing paired
testing of appraisers, resulting in the
filing of complaints.6° Rural markets
also experience challenges related to
appraiser availability and appraisal
cost.61

III. The Proposed Rule

A. FHFA Fair Lending Oversight of the
Regulated Entities

The proposed rule would codify in
regulation FHFA'’s existing fair lending
oversight functions with respect to the
regulated entities, including conducting
supervisory examinations, issuing
examination findings, requiring regular
and special reporting and data, and
enforcement. The proposed oversight
would be substantially the same as
FHFA'’s current fair lending oversight
functions, but would establish FHFA’s

57 See Melissa Narragon et al., “Racial & Ethnic
Valuation Gaps in Home Purchase Appraisals—A
Modeling Approach,” (May 2022), available at
https://www.freddiemac.com/research/insight/
20220510-racial-ethnic-valuation-gaps-home-
purchase-appraisals-modeling-approach; Freddie
Mac, “Racial and Ethnic Valuation Gaps in Home
Purchase Appraisals,” (Sept. 20, 2021), available at
https://www.freddiemac.com/research/insight/
20210920-home-appraisals.

58 See Jake Williamson et al., “Appraising the
Appraisal,” (Feb. 2022) available at https://
www.fanniemae.com/media/42541/display.

59 See, e.g., Andre Perry et al., The Brookings
Institution, “The Devaluation of Assets in Black
Neighborhoods: The Case of Residential Property
(Nov. 27, 2018), available at https://

www.brookings.edu/research/devaluation-of-assets-

in-black-neighborhoods/; Junia Howell et al.,
“Appraised: The Persistent Evaluation of White
Neighborhoods as More Valuable Than
Communities of Color,” (Nov. 2022), available at
https://www.eruka.org/appraised; Edward Pinto et
al., American Enterprise Institute, “How Common
is Appraiser Racial Bias—An Update,” (May 2022),
available at https://www.aei.org/wp-content/
uploads/2022/06/How-Common-is-Appraiser-
Racial-Bias-An-Update-May-2022-FINAL-corrected-
1.pdf?x91208.

60Jake Lilien, National Community Reinvestment
Coalition, “Faulty Foundations: Mystery-Shopper
Testing in Home Appraisals Exposes Racial Bias
Undermining Black Wealth,” (Oct. 2022), available
at https://ncre.org/faulty-foundations-mystery-
shopper-testing-in-home-appraisals-exposes-racial-
bias-undermining-black-wealth/.

61 See FHF A, Request for Information on
Appraisal-Related Policies, Practices, and Processes
(Dec. 28, 2020), p. 4, available at https://
www.fhfa.gov/Media/PublicAffairs/PublicAffairs
Documents/RFI-Appraisal-Related-Policies.pdf.

oversight of potential unfair or
deceptive acts or practices by the
regulated entities and would require the
regulated entities to file certifications of
compliance with fair lending and fair
housing laws with regular and special
reports. It would additionally establish
more precise standards related to fair
housing and fair lending and principles
of equitable housing for regulated entity
boards of directors.

B. Enterprise Equitable Housing Finance
Plans

The proposed rule would codify
FHFA'’s current requirements for the
Enterprises’ Equitable Housing Finance
Plans. The proposed plan requirements
would be substantially the same as
FHFA'’s current requirements for the
Enterprises’ plans, but would establish
additional public disclosure and
reporting requirements and expanded
program requirements. Codifying the
Enterprises’ plan requirements with
additions in a regulation would make
the Enterprises’ obligations more
explicit and transparent to the public
and would also establish greater
accountability mechanisms through
FHFA'’s statutory enforcement and
compliance authorities.

The proposed rule has some similar
elements to the HUD’s affirmatively
furthering fair housing rules and
requirements.62 HUD’s framework
provides helpful guidance and
information on an equity planning
process that affirmatively furthers fair
housing. HUD’s framework has
informed FHFA in its development of
the proposed rule, but FHFA has also
taken into account the unique features
of the Enterprises, its experience in
overseeing the program to date, and the
views of stakeholders as part of FHFA’s
requests for input and listening sessions
to develop the proposed rule.

C. Enterprise Data Collection and
Reporting to FHFA

The proposed rule would require the
Enterprises to collect, maintain, and
report data on language preference,
homeownership education, and housing
counseling for applicants and
borrowers. The Enterprises collect this
data through their automated
underwriting systems and loan delivery.
The Enterprises also provide a standard
form for collection of the data—the
Supplemental Consumer Information
Form. The proposed rule would codify
the FHFA policy announced in May
2022 for mandatory use of the
Supplemental Consumer Information

62 See, e.g., 24 CFR 5.150 et seq.

Form.®3 Consistent with current policy,
the proposed rule would not require
applicants and borrowers to respond to
a language preference question, and
applicants and borrowers may be
provided with the option to not respond
to a question about language preference
as part of the information collection to
satisfy the proposed rule.

D. Application of FHFA’s Prudential
Standard Framework

Section 4513b of the Safety and
Soundness Act (12 U.S.C. 4513b(b))
requires FHFA to establish prudential
management and operations standards
for its regulated entities, authorizes
FHFA to establish such standards by
regulation or guideline, and establishes
a corrective action framework if a
regulated entity fails to meet a
prudential standard.®* To implement
section 4513b, FHFA has adopted a
Prudential Management and Operations
Standards (PMOS) regulation, at 12 CFR
part 1236, and an Appendix to that
regulation. The PMOS regulation is
primarily procedural; for example, it
addresses FHFA determinations that a
regulated entity has failed to meet a
standard; provides that FHFA may base
that determination on an examination,
inspection, or any other information;
and addresses the contents and filing
deadlines for corrective plans.65 The
PMOS regulation also codifies FHFA’s
authority to require a regulated entity to
submit a PMOS corrective plan in
conjunction with other required
submissions.®6 If a regulated entity fails
to submit a corrective plan or fails to
implement an approved corrective plan,
the PMOS regulation addresses FHFA’s
statutory authority to order the
regulated entity to correct the deficiency
or to undertake additional corrective or
remedial measures as FHFA may
require.

The Appendix sets forth substantive
prudential management and operational
standards (Standards) that FHFA has
established as guidelines, including a
statement on General Responsibilities of
the Board and Management and ten
numbered Standards. These Standards
contain many elements that are relevant
to components of the proposed rule,
such as responsibilities for boards and
senior management with respect to
appropriate business strategies and
policies; standards for internal controls
and information systems; maintenance
of records; alignment of the overall risk

63 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/FHFA-Announces-Mandatory-Use-of-the-
Supplemental-Consumer-Information-Form.aspx.

6412 U.S.C. 4513b(b)(2)(B).

6512 CFR 1236.4(a).

66 12 CFR 1236.4(c)(2)(ii).
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https://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/RFI-Appraisal-Related-Policies.pdf
https://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/RFI-Appraisal-Related-Policies.pdf
https://www.brookings.edu/research/devaluation-of-assets-in-black-neighborhoods/
https://www.brookings.edu/research/devaluation-of-assets-in-black-neighborhoods/
https://www.brookings.edu/research/devaluation-of-assets-in-black-neighborhoods/
https://www.freddiemac.com/research/insight/20210920-home-appraisals
https://www.freddiemac.com/research/insight/20210920-home-appraisals
https://www.fanniemae.com/media/42541/display
https://www.fanniemae.com/media/42541/display
https://www.eruka.org/appraised
https://ncrc.org/faulty-foundations-mystery-shopper-testing-in-home-appraisals-exposes-racial-bias-undermining-black-wealth/
https://ncrc.org/faulty-foundations-mystery-shopper-testing-in-home-appraisals-exposes-racial-bias-undermining-black-wealth/
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profile with mission objectives; internal
audit; compliance with laws,
regulations, and supervisory guidance;
and others. Therefore, compliance with
the proposed rule, if finalized, would be
subject to applicable Standards and
could be addressed through the PMOS
corrective framework.

Separately, the proposed rule would
establish Subpart C, Enterprise
Equitable Housing Finance Planning,
except for § 1293.26, as a prudential
standard within the meaning of section
4513b. FHFA has determined that it is
legally appropriate and would be sound
policy to identify that subpart as a
prudential standard. The Enterprise
equitable housing finance planning
framework, as discussed above, is
consistent with the Enterprises’
authorizing statute obligations and
FHFA'’s statutory charges related to
ensuring regulated entities operate
consistent with the public interest and
that FHFA furthers fair housing in its
oversight of the regulated entities. In
addition to the more general application
of the PMOS framework through the
Standards discussed above, this
designation of the equitable housing
finance planning framework as a
Standard by regulation would provide
FHFA access to section 4513b corrective
measures, if necessary, to address
deficiencies in equitable housing
finance planning or implementation by
an Enterprise. Section 1293.26 is
proposed to be excluded from the
designation because that section
articulates a broader concept related to
ensuring Enterprise boards
appropriately consider the equitable
housing finance plan alongside other
longstanding mission responsibilities in
their oversight of an Enterprise and not
the required elements and process for an
Equitable Housing Finance Plan.

Section 4513b makes clear that
corrective actions pursuant to the PMOS
framework are in addition to any
enforcement action FHFA would be
authorized to take, if FHFA determined
that an Enterprise has violated any
regulation.6” Thus the PMOS framework
does not limit FHFA’s authorities and
FHFA will determine the appropriate
supervisory response based on the facts
and circumstances of any failure or
violation.

E. Policy Purposes for and Benefits of
the Proposed Rule

All communities in the United States
deserve access to sustainable housing
opportunities and well-functioning
housing markets. As acknowledged
through the Duty to Serve requirements,

6712 U.S.C. 4513b(c).

housing goals framework, and the
Agency and the regulated entities’
public purposes, enumerated protected
classes under fair housing and fair
lending laws are not the only
underserved communities in the United
States. The proposed rule’s
incorporation of broad protections for
consumers under prohibitions against
unfair or deceptive acts or practices, and
defining underserved communities
broadly for the purposes of Equitable
Housing Finance Plans, will help ensure
the Agency and the regulated entities
focus on underserved communities
throughout the United States, consistent
with the Enterprises’ Charter Acts, the
Agency’s public interest duty, and the
purposes of the Fair Housing Act. The
proposed rule will add to the Agency’s
existing set of programs and tools to
accomplish these goals.

By codifying many of FHFA'’s existing
requirements and policies regarding fair
lending oversight, Enterprise Equitable
Housing Finance Plans, and language
preference and homeownership
education and housing counseling data
collection, as well as expanding certain
requirements, the proposed rule serves
a number of policy purposes and would
provide a number of policy benefits.

Consistent oversight of fair housing
and fair lending, along with public
participation and accountability, have
been key issues that impact the fair
housing and fair lending compliance by
financial institutions and housing
market actors. Codifying the
requirements and policies through
rulemaking will provide greater public
transparency and input regarding the
existing programs, as well as greater
assurance of the Agency’s commitment.
Codifying existing fair housing and fair
lending requirements and enhancing
them will provide greater oversight and
accountability regarding the regulated
entities’ fair housing and fair lending
compliance and therefore benefit the
public who are ultimately protected by
fair housing and fair lending laws.

Strategic planning for improvements
in fair housing has been a key
component of fulfilling commitments to
affirmatively further fair housing and is
an important way in which progress
toward providing for fair housing
throughout the United States can be
made. Codifying Equitable Housing
Finance Plans in regulation and
providing additional standards through
rulemaking will ensure that fair housing
issues can be addressed proactively in
addition to reactively through
supervision and examinations.

Establishing enhanced standards and
transparency for fair housing and fair
lending generally, and for the Equitable

Housing Finance Plans, may also have
the benefit of providing greater market
assurance with respect to the regulated
entities’ compliance with applicable
laws, thereby supporting liquidity in the
secondary mortgage market and support
for underserved communities.

IV. Section-by-Section Analysis
A. Section 1293.1

Subpart A of the proposed rule would
provide general information, rules,
definitions, and compliance and
enforcement provisions that apply to all
of proposed part 1293. Proposed
§1293.1(a) would provide general
information and rules, including fair
lending oversight of the regulated
entities, equitable housing finance
planning by the Enterprises, and data
collection and reporting by the
regulated entities (currently only
including requirements for the
Enterprises). Proposed § 1293.1(b)
would provide that nothing in proposed
part 1293 permits or requires a regulated
entity to engage in any activity that
would otherwise be inconsistent with
the Safety and Soundness Act, the
authorizing statutes, or other applicable
law. FHFA believes it is important to
reiterate in the proposed rule that
activities must be in keeping with safety
and soundness. Without safety and
soundness underlying the regulated
entities’ activities, they cannot truly
promote fair housing, fair lending, and
principles of housing equity. As
discussed later, FHFA is also adding the
prohibition on unfair or deceptive acts
or practices to the laws it oversees with
respect to the regulated entities. FHFA
believes that underscoring the
importance of safety and soundness and
avoiding unfair or deceptive acts or
practices complements and enhances
the pursuit of solutions that further fair
housing, fair lending, and principles of
housing equity and makes clear that
predatory products or activities would
not be in furtherance of the proposed
rule. Proposed § 1293.1(c) would
provide that nothing in proposed part
1293 creates a private right of action.

B. Section 1293.2  Definitions

Proposed §1293.2 would provide
definitions that apply to proposed part
1293.

The proposed definition of “Equitable
Housing Finance Plan” (plan) is a key
component of subpart C of the proposed
rule. It is a three-year public plan
developed with public engagement and
adopted by each Enterprise describing
how each Enterprise will overcome
barriers to sustainable housing
opportunities faced by one or more

General
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underserved communities through
objectives, meaningful actions, and
measurable goals. The plan is a key
element of the proposed rule, and its
requirements are more fully described
in proposed §§1293.22 and 1293.25.
The proposed definition of “annual plan
update” (update) is a public update to

a plan for the second or third year of a
planning cycle. The proposed definition
of “performance report” (report) is an
annual public report by an Enterprise on
its performance under a plan and other
information on equitable housing and
fair lending that meets the requirements
of proposed § 1293.23 and any other
FHFA requirements.

The proposed definition of “barrier”
is an important element of a plan. As
part of a plan, an Enterprise would be
required to identify barriers faced by an
underserved community. The proposed
definition includes Enterprise actions,
products, or policies as well as aspects
of the housing market that can
reasonably be influenced by an
Enterprise’s actions, products, or
policies that contribute to an
underserved community’s limited share
of sustainable housing opportunities,
difficulties in accessing those
sustainable housing opportunities, or
the continuing adverse effects of
discrimination affecting their
participation in the housing market. The
proposed definition focuses on an
Enterprise’s own actions, products, or
policies because these are what an
Enterprise can most easily change.
Including aspects of the housing market
that can reasonably be influenced by an
Enterprise’s actions, in addition to an
Enterprise’s own actions, products, or
policies, encourages actions that serve
the public interest, promote access to
mortgage credit throughout the nation,
and further fair housing.

The proposed definition of “fair
housing and fair lending laws” provides
an enumeration of Federal fair housing
and fair lending laws to which the
regulated entities are subject and FHFA
oversees pursuant to the fair lending
oversight described in the proposed
rule. The “fair housing and fair lending
laws” are the Fair Housing Act, the
Equal Credit Opportunity Act, and
implementing regulations. Additionally,
with respect to an Enterprise, the “fair
housing and fair lending laws” include
12 U.S.C. 4545 and implementing
regulations.

The proposed definition of
“sustainable housing opportunity”
relates to the scope and type of the
benefits that the plans should seek to
achieve for underserved communities
through meaningful actions. The
proposed definition includes both rental

and homeownership opportunities that
include one or more characteristics
important to the needs of a tenant or
homeowner within its scope and
includes several illustrative
characteristics of the concept, including
affordability, habitability, resilience to
climate impacts, quality, locational
benefits, accessibility, long-term
sustainability, and accommodations for
short-term hardships. These are
important features of housing
opportunities that should help focus the
Enterprises’ plans. Further standards
related to the proposed definition are
provided in proposed § 1293.25.

The proposed definition of
“underserved community” is an
important element of a plan. An
Enterprise chooses one or more
underserved communities on which to
focus for a planning cycle.
“Underserved community”” would be
defined as a group of people with
shared characteristics or an area that is
subject to current discrimination or has
been subjected to past discrimination
that has or has had continuing adverse
effects on the group or area’s
participation in the housing market,
historically has received or currently
receives a lower share of the benefits of
Enterprise programs and activities
providing sustainable housing
opportunities, or that otherwise has had
difficulty accessing these benefits
compared with groups of people
without the shared characteristic or
other areas. The proposed definition
includes characteristics protected by fair
lending laws applicable to the
Enterprises, but the definition is not
limited to such characteristics. The
definition provides illustrative
examples, if supported by adequate
information under the requirements of
proposed §1293.25. The proposed
definition makes clear that a variety of
groups or areas could be chosen by an
Enterprise. The inclusion or exclusion
of any particular group from the
illustrative examples is not an
indication of FHFA’s views about
whether or not that group constitutes an
underserved community or whether it
should be the focus of a plan.

C. Section 1293.3 Compliance and
Enforcement

Proposed § 1293.3 reiterates general
FHFA authority related to compliance
and enforcement for proposed part
1293, inclusive of all aspects of the
proposed rule. FHFA has broad
authority for compliance and
enforcement. This section notes FHFA’s
ability to conduct examinations related
to proposed part 1293, including fair
lending compliance, equitable housing

finance, and other matters. It also notes
FHFA’s ability to issue adverse
examination findings and take various
forms of enforcement actions and issue
civil money penalties under 12 U.S.C.
4511(b), 4513b, 4631, and 4636. This
section is similar to other sections of
FHFA regulations related to oversight of
specific programmatic areas ¢8 and the
FHFA fair lending policy statement.59

Some examples of how FHFA’s
compliance and enforcement authority
could be used with respect to fair
lending oversight, equitable housing
finance, or data collection or reporting
include, but are not limited to:

e If FHFA found that a regulated
entity had insufficient compliance
management around fair lending laws or
the proposed rule, FHFA could issue
adverse examination findings and factor
the insufficient compliance
management into supervisory ratings;

e If FHFA found that a regulated
entity had violated the Fair Housing
Act, FHFA could issue adverse
examination findings, factor the non-
compliance into supervisory ratings,
and enter into a consent order with the
regulated entity requiring corrective
action, additional remedies, and civil
money penalties;

e If an Equitable Housing Finance
Plan, annual update, performance
report, or an Enterprise’s actions taken
under the program did not meet the
requirements of this proposed rule,
FHFA could issue an adverse
examination finding, factor non-
compliance into supervisory ratings,
and issue a prudential management
operating standard notice requiring the
entity to submit a corrective plan; and

e If FHFA found that a regulated
entity had not complied with required
data collection or reporting, FHFA
could issue an adverse examination
finding, factor non-compliance into
supervisory ratings, and enter into a
written agreement with the regulated
entity.

Neither this section of the proposed
rule or the examples given above are
intended to limit FHFA’s authority in
any way. This section merely restates
some of the most applicable FHFA
authority.

D. Section 1293.4 Preservation of
Authority

Proposed § 1293.4 would provide that
nothing in the proposed rule would in
any way limit the authority of the
agency under other provisions of
applicable law and regulations.

68 See, e.g., 12 CFR 1223.24.

69 See FHF A, “Policy Statement on Fair Lending,”
(Jul. 9, 2021), available at https://www.govinfo.gov/
content/pkg/FR-2021-07-09/pdf/2021-14438.pdf.
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E. Section 1293.11 Regulated Entity
Compliance

Subpart B of the proposed rule
applies to all regulated entities and
provides standards related to
compliance, responsibilities of boards of
directors, reports, data, and
certification. Proposed § 1293.11
addresses regulated entity compliance
with fair housing and fair lending laws.
Proposed § 1293.11(a) states that
regulated entities must comply with the
Fair Housing Act, the Equal Credit
Opportunity Act, and 12 U.S.C. 4545 for
the Enterprises. Proposed § 1293.11(b)
would provide that the regulated
entities must comply with 15 U.S.C. 45
(Section 5 of the Federal Trade
Commission Act), which prohibits
unfair or deceptive acts or practices.
The prohibition against unfair or
deceptive acts or practices is an
important protection under Federal law
for consumers and other market actors
against predatory and deceptive
actions,”® and FHFA has determined it
would be appropriate to oversee the
regulated entities for compliance with
this statute. Violations of these laws by
the regulated entities would, in
addition, violate § 1293.11(a) and (b) as
proposed.”! The Safety and Soundness
Act empowers FHFA to oversee its
regulated entities’ compliance with
“other applicable law,” 12 U.S.C.
4511(b)(2), and to engage in
enforcement for noncompliance with
law.72 Other Federal financial regulators
examine and oversee their regulated
entities on these or similar bases as part
of consumer protection under similar
authority.”3 While FHFA is including
unfair or deceptive acts or practices in
the proposed rule because they are
similar to fair lending laws in the intent

70Kathleen C. Engel et al., A Tale of Three
Markets: The Law and Economics of Predatory
Lending, 80 Tex. L. Rev. 1255, 1260 (2002) (noting
that lending fraud or deceptive practices “come[ ]
in endless varieties”). Ngai Pindell, The Fair
Housing Act at Forty: Predatory Lending and the
City As Plaintiff, J. Affordable Housing &
Community Dev. L., Winter 2009, at 173-75
(describing contemporary unfair and predatory
lending practices).

71 See, e.g., 12 U.S.C. 4636.

7212 U.S.C. 4631. FHFA'’s cease-and-desist
authority is similar to Section 8 of the Federal
Deposit Insurance Act under which the FDIC (for
example) enforces unfair and deceptive acts or
practices.

73 See, e.g., Federal Deposit Insurance
Corporation (FDIC) Guidance on Unfair or
Deceptive Acts or Practices, FIL-57-2002 (May 30,
2002), available at https://www.fdic.gov/news/
inactive-financial-institution-letters/2002/
filo257.html. See also HUD’s Mortgagee Letter
2014-10 (ML 2014-10), available at https://
www.hud.gov/sites/documents/14-10ML.PDF (HUD
letter “‘remind[ing] mortgagees of the Federal
Housing Administration’s (FHA) requirements
prohibiting misleading or deceptive advertising”).

to ensure fair treatment, FHFA
understands unfair or deceptive acts or
practices to encompass a broad scope of
activities harmful to individuals that go
beyond illegal discrimination.
Proposed § 1293.11(c) would establish
more precise standards related to fair
housing and fair lending and the
prohibition on unfair or deceptive acts
or practices for regulated entity boards
of directors in carrying out their existing
responsibility under FHFA’s Corporate
Governance regulation (12 CFR part
1239) to direct the operations of the
regulated entities in conformity with
FHFA regulations. FHFA’s Corporate
Governance regulation provides that the
ultimate responsibility for a regulated
entity’s oversight rests with the board of
directors, and that directors have a duty
to direct the operations of a regulated
entity in conformance with the
authorizing statutes, the Safety and
Soundness Act, and FHFA
regulations.”# Board and management
oversight of fair housing and fair
lending compliance has long been
recognized as a critical component of a
well-functioning compliance
management system. Federal financial
regulators regularly examine their
regulated entities for sufficient fair
lending compliance management, and
rate regulated entities based in part on
Board and Management Oversight.”5
Consent orders for fair housing and fair
lending violations frequently include
specific requirements for enhanced
Board and Management Oversight.”6
The standard articulated in the
proposed rule is intended to provide
more clarity and guidance to directors
in how to incorporate the proposed rule
into the pre-existing duty under the
Corporate Governance regulation to
direct operations in conformity with
FHFA regulations. The proposed rule’s
language on “appropriately
considering” compliance with fair
housing and fair lending laws and the
prohibition on unfair or deceptive acts
or practices are intended to be flexible

7412 CFR 1239.4.

75 See, e.g., Federal Financial Institutions
Examination Council, Uniform Interagency
Consumer Compliance Rating System, 81 FR 79473
(Nov. 14, 2016) (outlining expectations for Board
and Management Oversight in consumer
compliance management, including fair lending);
Federal Financial Institutions Examination Council,
Interagency Fair Lending Examination Procedures,
available at https://www.fdic.gov/regulations/
examinations/fairlend.pdf (detailing examiners’
engagement with management and review of
management oversight).

76 See, e.g., United States v. Cadence Bank
Consent Order, available at https://www.justice.gov/
crt/case-document/file/1429051/download#:~:
text=%C2%A7%C2%A7%201691%2D1691f.&text=
1.,%2C%20color%2C%20and % 20national
%20o0rigin.

and tailored to the particular
consideration at hand, while reinforcing
the broad application of fair housing
and fair lending laws and the
prohibition on unfair or deceptive acts
or practices on a regulated entity’s
operations and the board’s ultimate
responsibility for the regulated entity’s
oversight.

F. Section 1293.12 Reports and Data

Proposed §1293.12 would provide
that FHFA may require the regulated
entities to provide to FHFA regular and
special reports, including the provision
of data, concerning fair lending and fair
housing. FHFA has issued fair lending
reporting orders to Fannie Mae and
Freddie Mac requiring regular reports.””
FHFA has not issued fair lending
reporting orders to the Banks, and FHFA
is not proposing to require specific
reports of the Banks through this
proposed rule. FHFA would plan to
issue such reporting orders at an
appropriate time, if deemed necessary.

Proposed § 1293.12 also provides that
each regular report related to fair
housing and fair lending shall include a
certification of the regulated entity’s
compliance with fair housing and fair
lending laws and the prohibition on
unfair or deceptive acts or practices in
addition to any other required
certification or declaration (such as a
declaration under 12 U.S.C. 4514(a)(4)).
Under FHFA'’s regular and special
report authority under 12 U.S.C.
4514(a)(4), each report must contain a
declaration from an officer that the
report is true and correct to the best of
such officer’s knowledge and belief.
This section would add an additional
requirement for a certification that the
regulated entity complies with fair
housing and fair lending laws and the
prohibition on unfair or deceptive acts
or practices for reports related to fair
housing and fair lending. This
certification requirement would provide
additional incentive to the boards and
management of the regulated entities to
ensure compliance with fair housing
and fair lending laws in their
operations. Both Enterprises require
their seller/servicers to attest to
compliance with fair housing and fair
lending laws.?8 Certifications related to

77 See FHF A’s Fair Lending Orders, available at
https://www.fhfa.gov/PolicyProgramsResearch/
Programs/Pages/Fair-Lending-Oversight-
Program.aspx#:~:
text=Fair%20Lending % 20Reporting % 200rders&
text=The % 20orders % 20require %20
the % 20Enterprises,lending% 20supervision % 20
and%20monitoring% 20capabilities.

78 See Fannie Mae Selling Guide, Compliance
with Laws available at https://selling-
guide.fanniemae.com/Selling-Guide/Doing-

Continued
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compliance are commonly used by other
Federal agencies, including with respect
to Federal housing grants, such as
Community Development Block Grants,
and consent decrees and settlement
agreements by the Department of Justice
and HUD in housing and lending
discrimination cases.

FHFA is not proposing to include the
specific certification language in the
rule, instead merely the general
requirement. FHFA believes this would
allow flexibility for FHFA to make
changes to the specific certification
language when necessary. However,
FHFA seeks comment on the following
certification language: “[Regulated
entity] complies and has complied in all
material respects with, and maintains
policies, procedures, and internal
controls to assure compliance with fair
housing and fair lending laws and the
prohibition on unfair or deceptive acts
or practices.” If a regulated entity did
not believe it could certify to that or
similar language for a particular period,
such as because FHFA had identified
fair lending non-compliance in a
supervisory examination that the
regulated entity was still remediating,
and the regulated entity would not be
able to complete remediation by the
time of certification, it could notify
FHFA in advance to discuss additional
stipulations to the language.

G. Section 1293.21 General

Proposed § 1293.21 provides general
information that Subpart C of the
proposed rule, entitled Enterprise
Equitable Housing Finance Planning,
sets forth the Enterprises’ duty to engage
in equitable housing finance planning
and establishes standards and
procedures related to public engagement
and FHFA'’s oversight of the Enterprises’
planning and actions. It provides for
general timing requirements when a
date falls on a non-business day. It also
provides that submission requirements
and publication dates provided in the
proposed rule may be altered or waived
by the Director by publication of a
public order. As discussed above, it also
designates Subpart C, except for
§1293.26, as a prudential standard.

H. Section 1293.22 Plans and Updates

Proposed § 1293.22 provides rules
related to plans and updates.

Business-with-Fannie-Mae/Subpart-A3-Getting-
Started-with-Fannie-Mae/Chapter-A3-2-
Compliance-with-Requirements-and-Laws/
1645975681/A3-2-01-Compliance-With-Laws-07-06-
2022.htm and Freddie Mac Seller/Service Guide,
Compliance with Applicable Law available at
https://guide.freddiemac.com/app/guide/section/
1301.2/03-01-2023.

Proposed § 1293.22(a) would establish
the general requirement for each
Enterprise to adopt a plan covering a
three-year period, with optional updates
in the second and third year of the plan
period.

Proposed § 1293.22(b) establishes
general content requirements for the
plan, including an identification of
barriers to sustainable housing
opportunities faced by one or more
underserved communities, objectives
that define the outcomes the plan seeks
to accomplish that address the
identified barriers, meaningful actions
that describe the high-impact activities
that the Enterprise will undertake to
accomplish or further the identified
objectives, which may span one or more
years (including extending beyond the
period covered by the plan); specific,
measurable, and time-bound goals for
those actions; and summaries of the
Enterprise’s public engagement in
developing the plan.

Proposed § 1293.22(c) would establish
a requirement for an Enterprise to
submit a plan to FHFA for review on or
before September 30 of the year prior to
the first year covered by the plan.

Proposed §1293.22(d) would
establish general content requirements
for an update, including all changes the
Enterprise is making to its plan and a
summary of any additional public
engagement.

Proposed § 1293.22(e) would establish
a requirement for an Enterprise to
submit an update to FHFA for review on
or before February 15 of the year
covered by the update.

Proposed § 1293.22(f) would establish
standards for FHFA’s review of plans
and updates. It would provide that
FHFA may review each plan and update
prior to publication and may require
removal of any confidential or
proprietary information; require
removal of any content that is not
consistent with part 1293, the Safety
and Soundness Act, the authorizing
statutes, or other applicable law;
provide any feedback for consideration;
and exercise any other authority of
FHFA. Inclusion of confidential or
proprietary information in plans and
updates would be inappropriate and
reveal sensitive information that is not
required under the proposed rule.
Further, FHFA’s review may identify
proposals and plan content that are
contrary to the Enterprise’s authorizing
statutes, the Safety and Soundness Act,
or other applicable law. FHFA also
retains all other existing authority that
may be needed in particular
circumstances to address issues that
arise during the review of a plan or
update. Given that a plan may only

contain limited information about a
proposed action, FHFA may identify
issues with the activity through other
processes, such as prior approval of new
products, or its supervision and
oversight of the Enterprises. FHFA’s
review of the plan would not preclude
using these processes and FHFA’s full
authorities if it were to later identify
issues with the action, and the public
engagement opportunities throughout
the plan cycle would give FHFA
additional information from the public
for this purpose.

Proposed §1293.22(g) would provide
that FHFA’s review does not constitute
a prior approval of a plan or update or
any action described therein and that all
actions included in a plan are subject to
all applicable FHFA and other
requirements and authorities. For
example, a meaningful action that met
the criteria for a new activity or new
product would be subject to the process
described in FHFA'’s prior approval for
Enterprise products regulation.”® FHFA
believes that the process established by
the proposed rule would help support
the prior approval for Enterprise
products regulation by providing both
FHFA and the public information about
activities being considered by the
Enterprises that may later trigger the
requirements of the regulation.

Proposed §1293.22(h) would provide
that plans and updates must include
disclaimer language indicating the
implementation of actions may be
subject to change based on certain
factors. The disclaimer language in the
current plans is: “DISCLAIMER:
Implementation of the activities and
objectives in [Enterprise]’s Equitable
Housing Finance Plan may be subject to
change based on factors including,
without limitation, FHFA review for
compliance with [Enterprise]’s statutory
charter, specific FHFA approval
requirements and safety and soundness
standards, FHFA guidance and
directives, regulatory requirements,
Senior Preferred Stock Purchase
Agreement obligations, and adverse
market or economic conditions, as
applicable.” FHFA seeks comment on
this disclaimer language and any
changes that should be made.

Proposed § 1293.22(i) would provide
that each Enterprise shall publish its
plan on January 15 of the first year
covered by the plan, and each annual
update on April 15 of the second and
third year covered by the plan. It would
also provide that the Enterprise
maintain the plan on its website
thereafter and that it ensures that the

7912 CFR part 1253.
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plans or updates are accessible to
persons with disabilities.

Proposed § 1293.22(j) would provide
that from time to time, FHFA may issue
public guidance on plans and updates.

L Section 1293.23 Performance
Reports

Proposed § 1293.23 would provide
rules related to annual performance
reports (reports). Proposed § 1293.23(a)
would establish the general requirement
for each Enterprise to publicly report on
its plan progress and provide other
information related to equitable housing
and fair lending annually for the prior
year in a report.

Proposed § 1293.23(b) would establish
requirements for the contents of the
report, including: a narrative assessment
about the program; performance details
for each objective, measurable goal, and
meaningful action; general outcomes
categorized by group; summary of
resources dedicated to the plan; and an
assessment of the Enterprise’s
underwriting that includes several
elements. The report section on
underwriting is similar in nature to the
authorizing statutes’ requirements for
assessing underwriting standards that
may yield disparate results based on the
race of the borrower, including revisions
thereto that may promote fair lending,
and reporting on this assessment under
the Annual Housing Activities Report.8°
FHFA believes that the proposed rule
provides an opportunity to incorporate
this concept into a fair lending-focused
report and provide details based on it
into reporting under the Equitable
Housing Finance Plans.

Proposed § 1293.23(c) would establish
a requirement for an Enterprise to
submit a report to FHFA for review on
or before February 15 annually.

Proposed §1293.23(d) would
establish standards for FHFA’s review of
reports. The standards would align with
the review standards for plans and
updates.

Proposed § 1293.23(e) would establish
a requirement for an Enterprise to
publish its report on April 15 annually.
It would also require that the report be
maintained on the Enterprise’s website
and that the Enterprise ensures that
reports are accessible to persons with
disabilities.

Proposed § 1293.23(f) would establish
that FHFA may issue public guidance

80 See, e.g., 12 U.S.C. 1723a(n)(2)(G) (“assess
underwriting standards, business practices,
repurchase requirements, pricing, fees, and
procedures, that affect the purchase of mortgages for
low- and moderate-income families, or that may
yield disparate results based on the race of the
borrower, including revisions thereto to promote
affordable housing or fair lending;”).

on reports and also notes that FHFA
may require additional information in
reports through other authorities, such
as its authority to require regular reports
under 12 U.S.C. 4514. FHFA believes
that this authority may be helpful in
establishing reporting requirements in
an expedited fashion for specific plans
given the differing nature of
underserved communities and activities
that may be included in plans and the
ongoing public engagement that is a part
of the process established by the
proposed rule.

J. Section 1293.24 Public Engagement

Proposed § 1293.24 establishes
requirements related to public
engagement. Proposed § 1293.24(a)
provides that on or before June 15
annually, FHFA will conduct public
engagement to gather public input for
the Enterprises and for FHFA to
consider. FHFA’s 2021 request for input
and listening session on the initial
Equitable Housing Finance Plan
program provided valuable input and
the proposed rule would therefore
codify these or similar types of public
engagement as a requirement for future
plans.8?

Proposed § 1293.24(b) of the proposed
rule would provide that the Enterprises
are required to consult with
stakeholders, including members of
underserved communities and housing
market participants, in development of
a plan and update and describe such
consultation in the plan.

K. Section 1293.25 Program Standards

Proposed § 1293.25 would establish
program standards for various elements
of the Equitable Housing Finance Plan
process. These requirements are
intended to provide a foundational logic
model and theory of change for a
particular plan.82

Proposed § 1293.25(a) would establish
requirements for selecting one or more
underserved communities to be the
focus of a plan. It would establish a
requirement that an Enterprise’s choice
of an underserved community be
supported by information and

81 See FHFA, Enterprise Equitable Housing
Finance Plans Request for Input, (Sept. 2021),
available at https://www.fhfa.gov/Media/
PublicAffairs/PublicAffairsDocuments/Equitable-
Housing-Finance-Plans-RFI.pdf; FHFA Public
Listening Session: Enterprise Equitable Housing
Finance Plans RFI, (Sept. 28, 2021), available at
https://www.fhfa.gov/Videos/Pages/Enterprise-
Equitable-Housing-Finance-Plans-RFL.aspx.

82 See, e.g., Leiha Edmonds, Urban Institute,
“Center Racial Equity in Measurement and
Evaluation: Emerging Lessons and Guidance from
Human Service Nonprofits,” (July 2021), available
at https://www.urban.org/sites/default/files/
publication/104487/centering-racial-equity-in-
measurement-and-evaluation_0.pdf.

documented in the plan. It would also
provide several factors that an
Enterprise must consider in selecting an
underserved community, but would also
allow for the consideration of other
factors.

Proposed § 1293.25(b) would establish
requirements for objectives. It would
require objectives to be logically tied to
one or more identified barriers and
facilitate establishing meaningful
actions and measurable goals.
Objectives establish the overall
direction and focus for the plan by
defining the outcomes the plan seeks to
accomplish. Given that the definition of
an underserved community can include
both a group of people with a shared
characteristic or an area, in some cases
objectives could seek to provide place-
based solutions to address the needs of
a specific area or may seek to provide
people the opportunity to obtain
sustainable housing opportunities more
broadly. The U.S. Supreme Court has
made clear that both strategies may be
appropriate and comply with the Fair
Housing Act depending on the
circumstances.83 FHFA expects that an
Enterprise would choose appropriate
strategies in developing its objectives
after considering the needs of an
underserved community and feedback
from public engagement.

Examples of objectives, if developed
to meet the requirements of the
proposed rule, could include:

¢ Developing and providing
secondary market support for special
purpose credit programs that promote
sustainable housing opportunities for an
underserved community;

¢ Increasing sustainable housing
opportunities for individuals in the
mortgage market, such as by expanding
the number of qualified borrowers of an
underserved community, or making
changes to underwriting standards,
business practices, repurchase
requirements, pricing, fees, and
procedures to promote fair lending or
provide greater access to sustainable
housing opportunities;

¢ Increasing sustainable housing
opportunities for renters of an
underserved community living in or
seeking to live in multifamily properties
financed by the Enterprise’s loan
purchases, such as by prohibiting source
of income discrimination (including
rental subsidies and vouchers),
providing other tenant protections, or
requiring reporting of on-time
payments;

83 See Tex. Dep’t of Hous. & Cmty. Affairs v.
Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2512
(2015).
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¢ Reducing the homeownership gap
for an underserved community with a
significant homeownership rate
disparity;

¢ Reducing disparities in acceptance
rates for an underserved community
with a significant disparity in the
Enterprise’s automated underwriting
system,;

¢ Reducing disparities in the share of
loans acquired by the Enterprise that
serve an underserved community with a
significant disparity in the share of
loans acquired by the Enterprise
compared to the share of loans
originated to members of that
underserved community in the overall
mortgage market;

e Reducing disparities in negative
outcomes for an underserved
community in servicing, loan
modifications, and loss mitigation;

¢ Reducing disparities in negative
outcomes for an underserved
community in tenant screening,
repayment options, and evictions;

¢ Increasing the supply of, and
equitable access to, high-quality
affordable rental housing for an
underserved community;

¢ Reducing underinvestment and
undervaluation in formerly redlined
areas or areas that are otherwise
underserved or undervalued;

¢ Increasing the supply of, and
equitable access to, high-quality
affordable and accessible housing for
persons with disabilities and that is
available in the most integrated setting
appropriate to the needs of an
individual with a disability;

¢ Increasing the supply of, and
equitable access to, high-quality
affordable housing for families with
children in areas with access to high-
quality educational, transportation,
economic, and other important
opportunities;

¢ Increasing sustainable housing
opportunities for veterans;

e Promoting or requiring
improvements in: fair lending standards
and compliance, marketing and
outreach to members of an underserved
community who are less likely to apply
for certain housing opportunities, the
estimation of race and ethnicity for
mortgage applicants or housing market
participants where race and ethnicity
data has not been self-reported, and fair
lending self-testing by primary lenders
or other market participants that do
business with the Enterprises;

¢ Conducting, and making available
publicly, research on advancing equity
and sustainable housing opportunities
for an underserved community;

¢ Conducting ethnographic or
consumer research on how to effectively

serve an underserved community and

disseminating it to market participants
to improve quality of communications
and increase community trust;

¢ Releasing data publicly on how an
Enterprise or the market is performing
in serving an underserved community,
the effects of an Enterprise’s policies on
an underserved community, and how an
Enterprise’s actions may improve
performance or address such effects;
and

¢ Providing support to HUD program
participants in affirmatively furthering
fair housing.

The inclusion or exclusion of any
particular objective from the illustrative
list is not an indication of FHFA’s views
about whether or not that objective
should or should not be undertaken as
part of a plan. The list is intended to
illustrate the flexibility of the proposed
rule.

Proposed § 1293.25(c) would establish
requirements for meaningful actions. It
would require that meaningful actions
be logically tied to one or more
measurable goals and one or more
objectives for an identified underserved
community and that they support
sustainable housing opportunities. It
would also require that meaningful
actions reflect significant additional
action above and beyond actions that
also serve other Enterprise objectives
and goals and reflect more than de
minimis action. It would also require
that meaningful actions reflect a
commitment commensurate with an
Enterprise’s prominence in the housing
market, its available resources, its
dedication of resources to other
important efforts, the needs of
underserved communities, market
conditions, and safety and soundness. It
would also require that meaningful
actions comply with the Safety and
Soundness Act, the authorizing statutes,
and other applicable law. Finally, it
would require that meaningful actions
not be actions that are required to
remediate supervisory findings or
required as a result of enforcement
actions.

Proposed §1293.25(d) would
establish requirements for measurable
goals. It would require measurable goals
to be logically tied to one or more
meaningful actions in a plan, be
specific, be time-bound, be focused on
outcomes, and facilitate measuring
Enterprise progress, comparing
Enterprise performance, and ensuring
public accountability.

L. Section 1293.26 Enterprise Board
Equitable Housing and Mission
Responsibilities

Proposed § 1293.26 would provide
equitable housing and other mission-
related responsibilities for Enterprise
boards. As discussed above, board
oversight is an important element of
successful corporate governance, and
FHFA’s Corporate Governance
regulation establishes a requirement for
directors to direct the operations of
regulated entities in conformity with
FHFA regulations. The proposal would
provide that Enterprise boards
appropriately consider the objectives,
actions, and goals of the Enterprise’s
Equitable Housing Finance Plan, while
also appropriately considering its
affordable housing goals and Duty to
Serve plans and targets, and its other
mission-related obligations, in the
board’s oversight of the Enterprise and
the Enterprise’s business activities. The
proposed rule’s language on
“appropriately considering” the
equitable housing and other mission
responsibilities is intended to be
flexible and tailored to the particular
consideration at hand, while reinforcing
that the plan should work in concert
with the Enterprise’s other mission
activities and operations as a whole.
This proposed section helps clearly
articulate the ultimate responsibility of
the board for oversight of the Equitable
Housing Finance Plan, the Enterprise’s
affordable housing goals and Duty to
Serve plans and targets, and its other
mission-related obligations, and that
they should work in concert with the
Enterprise’s operations as a whole.84

M. Section 1293.31 Required
Enterprise Data Collection and
Reporting

Proposed § 1293.31 provides for
certain required Enterprise data
collection and reporting related to fair
housing and fair lending. It would
require the Enterprises to collect,
maintain, and report data on language
preference, homeownership education,
and housing counseling for applicants
and borrowers. The proposed rule
would be substantially the same as the
policy announced by FHFA in May
2022.85 The Enterprises currently
collect this data through the automated
underwriting systems and loan delivery

84 See, e.g., Leiha Edmonds et al., Urban Institute,
“Centering Racial Equity in Measurement and
evaluation,” (July 2021), available at https://
www.urban.org/sites/default/files/publication/
104487/centering-racial-equity-in-measurement-
and-evaluation_0.pdyf.

85 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/FHFA-Announces-Mandatory-Use-of-the-
Supplemental-Consumer-Information-Form.aspx.
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and have established data standards for
collection of the information. The
Enterprises have also issued a standard
form for collection of the data—the
Supplemental Consumer Information
Form.

FHFA issued a request for input in
2017 that addressed improving language
access in mortgage lending and
mortgage servicing.86 As part of that
request for input as well as through
ongoing engagement, stakeholders have
noted the value of collecting the
information and certain issues related to
its collection. Certain applicants or
borrowers may not wish to disclose the
information; consistent with current
practice by the Enterprises, the
proposed rule would not require a
response from applicants and borrowers
and they could be provided with the
option to not respond to a question
about language preference as part of the
information collection to satisfy the
proposed rule. Providing the applicant
or borrower the option to not respond is
consistent with the collection of data on
race and ethnicity in the mortgage
market.87 Certain stakeholders have also
raised concerns about collecting the
information in compliance with the
Equal Credit Opportunity Act and
Regulation B. The Consumer Financial
Protection Bureau has specified that
collection of language preference
information does not violate Regulation
B.88

Information about homeownership
education and housing counseling
provides valuable insight into these
programs. In July 2022, the Mortgage
Industry Standards Maintenance
Organization formed a new working
group related to housing counseling
data.8® FHFA’s National Survey of

86 See FHFA, “Improving Language Access in

Mortgage Lending and Servicing Request for Input,”

(May 25, 2017), available at https://www.fhfa.gov/
Media/PublicAffairs/PublicAffairsDocuments/
Language Access RFI.pdf.

8712 CFR part 1003, appendix B.

88 “On May 3, 2022, the Federal Housing Finance
Agency announced that lenders will be required to
use the Supplemental Consumer Information Form,
which asks about consumers’ language preference,
as part of the application process for loans that will
be sold to the Enterprises. Consistent with the
Consumer Financial Protection Bureau’s Nov. 2017
approval, creditors do not violate the ECOA or
Regulation B when they collect the language
preference of an applicant or borrower.” Consumer
Financial Protection Bureau, ‘“Resources to help
industry understand, implement, and comply with
the fair lending requirements of the Equal Credit
Opportunity Act (ECOA) and Regulation B,”
available at https://www.consumerfinance.gov/
compliance/compliance-resources/other-
applicable-requirements/equal-credit-opportunity-
act/.

89 See https://www.mismo.org/about-MISMO/
news/2022/07/25/mismo-issues-call-for-
participants-for-new-housing-counseling-
workgroup.

Mortgage Originations (NSMO) includes
questions related to homeownership
education and housing counseling.90
Researchers have used the NSMO data
to explore homeownership education
and housing counseling’s effects on
borrowers.®1 Prior research has also
explored the effects of homeownership
education and housing counseling on
borrowers.92 Consistent collection of
homeownership education and housing
counseling data can facilitate research
and market changes to further make use
of homeownership education and
housing counseling to assist borrowers.

FHFA believes that the information
collected on language preference,
homeownership education, and housing
counseling for applicants and borrowers
can support efforts to promote
sustainable housing opportunities for
underserved communities and could
underlie elements of future Equitable
Housing Finance Plans.

N. Proposed Rule Timing Elements

Considering the timing aspects of the
proposed rule together, in the year prior
to new plans, FHFA would conduct
public engagement on or before June 15
(e.g., FHFA would conduct public
engagement on or before June 15, 2024,
to inform planning and oversight related
to the 2025—-2027 plans). An Enterprise
would submit the plan to FHFA for
review by September 30 in the year
prior to the three-year period covered by
the plan; the Enterprise would then
publish the plan on its website on
January 15 of the first year covered by
the plan (e.g., a Freddie Mac plan
covering 2025—-2027 would be submitted
to FHFA on September 30, 2024, and
published by Freddie Mac on January
15, 2025). FHFA would conduct public
engagement on or before June 15 in the

90 See FHF A, National Survey of Mortgage
Originations Technical Documentation (Dec. 13,
2022), available at https://www.fhfa.gov/DataTools/
Downloads/Documents/NSMO-Public-Use-Files/
NSMO-Technical-Documentation-20221213.pdf.

91 See Robert Argento et al., “First-Time
Homebuyer Counseling and the Mortgage Selection
Experience in the United States: Evidence from the
National Survey of Mortgage Originations,”
CityScape, Vol. 21, Number 2, (Nov. 2019),
available at https://www.huduser.gov/portal/
periodicals/cityscpe/vol21num2/ch3.pdf.

92 See Wei Li et al., “NeighborWorks America’s
Homeownership Education and Counseling: Who
Receives It and Is it Effective?” Urban Institute
(Sept. 29, 2016), available at https://
www.urban.org/research/publication/
neighborworks-americas-homeownership-
education-and-counseling-who-receives-it-and-it-
effective; Jennifer Turnham ‘‘Pre-Purchase
Counseling Outcome Study,” (May 2012), available
at https://www.huduser.gov/publications/pdf/pre_
purchase_counseling.pdf; J. Michael Collins et al.,
“Homeownership Education and Counseling: Do
We Know What Works?” available at http://
massinc.org/wp-content/uploads/2011/06/76378_
10554 Research RIHA Collins Report.pdf.

first year of the plan cycle (e.g., FHFA
would conduct public engagement on or
before June 16, 2025, because it is the
first business day after June 15).
Updates and reports would be
submitted to FHFA by February 15 of
the second year of the plan cycle and
published by an Enterprise on April 15
(e.g., a 2026 Freddie Mac update to a
2025-2027 plan would be submitted to
FHFA on February 16, 2026, because it
is the first business day after February
15, and published by Freddie Mac on
April 15, 2026). FHFA would conduct
public engagement on or before June 15
of the second year of the plan cycle (e.g.,
FHFA would conduct public
engagement on or before June 15, 2026).
Updates and reports would be
submitted to FHFA by February 15 of
the third year of the plan cycle and
published by an Enterprise on April 15
(e.g., a 2027 Freddie Mac update to a
2025-2027 plan would be submitted to
FHFA on February 16, 2027, because it
is the first business day after February
15, and published by Freddie Mac on
April 15, 2027). FHFA would conduct
public engagement on or before June 15
in the third year of the plan (e.g., FHFA
would conduct public engagement on or
before June 15, 2027).

Establishing expected dates by rule
for submission, public engagement, and
publication provides certainty and
transparency to the public and the
Enterprises, while permitting the
Director to change the dates by public
order if necessary in exigent
circumstances.

V. Considerations of Differences
Between the Banks and the Enterprises

Under the proposed rule, both the
Enterprises and the Banks would be
subject to proposed subpart A (§§ 1293.1
through 1293.3) and subpart B
(§§1293.11 through 1293.12), including
general provisions related to fair
housing and fair lending laws,
compliance, examinations, oversight,
and enforcement. Additionally, both the
Banks and Enterprises would be covered
by FHFA'’s ability to require regular and
special reports and the requirement to
certify compliance in regular reports.
However, FHFA has not currently
issued any reporting orders requiring
regular or special fair housing and fair
lending reports from the Banks. The
Equitable Housing Finance Plan and
broader equitable housing finance
planning requirements described
specifically in subpart C (§§ 1293.21
through 1293.26) would apply only to
the Enterprises and would codify in
regulation and expand on the existing
equitable housing framework for the
Enterprises that FHFA established. As
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http://massinc.org/wp-content/uploads/2011/06/76378_10554_Research_RIHA_Collins_Report.pdf
https://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/Language_Access_RFI.pdf
https://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/Language_Access_RFI.pdf
https://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/Language_Access_RFI.pdf
https://www.huduser.gov/portal/periodicals/cityscpe/vol21num2/ch3.pdf
https://www.huduser.gov/portal/periodicals/cityscpe/vol21num2/ch3.pdf
https://www.huduser.gov/publications/pdf/pre_purchase_counseling.pdf
https://www.huduser.gov/publications/pdf/pre_purchase_counseling.pdf
https://www.consumerfinance.gov/compliance/compliance-resources/other-applicable-requirements/equal-credit-opportunity-act/
https://www.consumerfinance.gov/compliance/compliance-resources/other-applicable-requirements/equal-credit-opportunity-act/
https://www.consumerfinance.gov/compliance/compliance-resources/other-applicable-requirements/equal-credit-opportunity-act/
https://www.consumerfinance.gov/compliance/compliance-resources/other-applicable-requirements/equal-credit-opportunity-act/
https://www.mismo.org/about-MISMO/news/2022/07/25/mismo-issues-call-for-participants-for-new-housing-counseling-workgroup
https://www.mismo.org/about-MISMO/news/2022/07/25/mismo-issues-call-for-participants-for-new-housing-counseling-workgroup
https://www.mismo.org/about-MISMO/news/2022/07/25/mismo-issues-call-for-participants-for-new-housing-counseling-workgroup
https://www.mismo.org/about-MISMO/news/2022/07/25/mismo-issues-call-for-participants-for-new-housing-counseling-workgroup
https://www.urban.org/research/publication/neighborworks-americas-homeownership-education-and-counseling-who-receives-it-and-it-effective
https://www.urban.org/research/publication/neighborworks-americas-homeownership-education-and-counseling-who-receives-it-and-it-effective
https://www.urban.org/research/publication/neighborworks-americas-homeownership-education-and-counseling-who-receives-it-and-it-effective
https://www.urban.org/research/publication/neighborworks-americas-homeownership-education-and-counseling-who-receives-it-and-it-effective
https://www.urban.org/research/publication/neighborworks-americas-homeownership-education-and-counseling-who-receives-it-and-it-effective
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discussed above, as part of FHFA’s
comprehensive review of the Banks,
commenters have suggested
incorporating equitable housing
considerations for the Banks and this
idea is currently under consideration.
FHFA requests public comment on
whether FHFA should codify a similar
framework to subpart C for the Banks in
regulation and what elements of the
framework should be included,
modified, or excluded if FHFA were to
apply such a framework to the Banks
through regulation. FHFA also requests
comment on other ways to incorporate
principles of equitable housing for the
Banks that would meet the same
objective. Proposed subpart D
(§1293.31) could include data
collection and reporting requirements
that would apply to both the Enterprises
and the Banks, but currently as
proposed the requirements would apply
only to the Enterprises.

When promulgating regulations or
taking other actions that relate to the
Banks, section 1313(f) of the Safety and
Soundness Act, as amended by section
1201 of HERA, requires the Director to
consider the differences between the
Banks and the Enterprises with respect
to the Banks’ cooperative ownership
structure; mission of providing liquidity
to members; affordable housing and
community development mission;
capital structure; and joint and several
liability.?3 In preparing the proposed
rule, the Director has considered the
differences between the Banks and the
Enterprises as they relate to the above
factors and has determined that none of
the statutory factors would be adversely
affected by the proposed rule. The
Director is requesting comments from
the public about whether differences
related to these factors should result in
a revision of the proposed rule as it
relates to the Banks.

VI. Comments Specifically Requested

As stated above, FHFA invites
comments on all aspects of the proposed
rule and will take all comments into
consideration before issuing a final rule.
In addition to comments specifically
requested within the description of the
proposed rule above, FHFA also
requests comment on the questions set
forth below. The most helpful
comments reference the specific
questions listed, explain the reason for
any changes, and include supporting
data.

General

1. The rule currently does not define
equity. FHFA seeks comments on

9312 U.S.C. 4513(f).

whether the rule should define equity.
If the rule should define equity, what
would be an appropriate definition?

Compliance and Enforcement

2. How can FHFA improve fair
lending compliance oversight of the
regulated entities?

3. Are there other applicable
consumer compliance and/or consumer
protection statutes and regulations that
FHFA should include in this section?

4. Are there any benefits or other
issues FHFA should be aware of in
considering adding unfair or deceptive
acts or practices to its compliance and
enforcement for regulated entities?

5. How should FHFA approach
assessing compliance with non-fair
lending consumer protection authorities
such as unfair or deceptive acts or
practices? Would additional guidance
be helpful to regulated entities as they
assess their overall compliance
management?

6. Are there alternatives FHFA should
consider to the language and approach
for fair lending compliance
certifications?

Equitable Housing Finance Plans and
Updates

7. Is the three-year timeline for the
plans adopted by the Enterprises
appropriate?

8. Should FHFA issue an evaluation
of the Enterprises? Should the rule
include required evaluation metrics for
the progress reports?

9. Should the rule include required or
optional priority goals? If so, who
should determine which priority goals
are applicable?

10. From year to year, what should be
the scope of updates to the Equitable
Housing Finance Plans?

11. Should the focus of an Equitable
Housing Finance Plan be limited to one
underserved community at a time?

12. Does the rule provide for
sufficient public engagement?

13. Developing or supporting special
purpose credit programs is one type of
meaningful action that an Enterprise
could take under an Equitable Housing
Finance Plan, but the rule would not
establish any special purpose credit
programs under 12 CFR 1002.8(a)(1) in
the regulation itself. Should FHFA
adopt any special purpose credit
programs under 12 CFR 1002.8(a)(1)
and, if so, what type of program(s)
should be adopted?

14. Are the minimum requirements
for performance reports sufficient or
should performance reports contain any
additional information not included in
the rule?

Federal Home Loan Banks

15. Should the Banks be required to
comply with a framework similar to that
of the Equitable Housing Finance Plans
by regulation?

16. What elements of the framework
should be included, modified, or
excluded if FHFA were to apply such a
framework to the Banks by regulation?

17. Are there other ways to
incorporate principles of equitable
housing for the Banks that would meet
the same objective?

VII. Paperwork Reduction Act

The proposed rule would not contain
any information collection requirement
that would require the approval of the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.). Therefore,
FHFA has not submitted any
information to OMB for review.

VIII. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
Agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. FHFA has considered the
impact of this proposed rule under the
Regulatory Flexibility Act. FHFA
certifies that this proposed rule, if
adopted as a final rule, will not have a
significant economic impact on a
substantial number of small entities
because the regulation would apply
only to the regulated entities, which are
not small entities for purposes of the
Regulatory Flexibility Act.

List of Subjects for 12 CFR Part 1293

Government-sponsored enterprises,
Fair housing, Federal home loan banks,
Mortgages, Reporting and recordkeeping
requirements.

Authority and Issuance

m Accordingly, for the reasons stated in
the preamble, under the authority of 12
U.S.C. 4511, 4513, 4526, FHFA proposes
to add part 1293 to chapter XII in title
12 of the Code of Federal Regulations,

to read as follows:
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PART 1293—FAIR LENDING
OVERSIGHT AND EQUITABLE
HOUSING FINANCE

Subpart A—General

§1293.1 General.

§1293.2 Definitions.

§1293.3 Compliance and enforcement.
§1293.4 Preservation of authority.
§§1293.5-1293.10 [Reserved]

Subpart B—Fair Housing and Fair Lending
Compliance

§1293.11 Regulated entity compliance.
§1293.12 Reports, data, and certifications.
§§1293.13-1293.20 [Reserved]

Subpart C—Enterprise Equitable Housing

Finance Planning

§1293.21 General; Identification of subpart
as prudential standard.

§1293.22 Equitable housing finance plans
and updates.

§1293.23 Performance reports.

§1293.24 Public engagement.

§1293.25 Program requirements.

§1293.26 Enterprise board equitable
housing and mission responsibilities.

§1293.27-1293.30 [Reserved]

Subpart D—Data Collection

§1293.31 Required Enterprise data
collection and reporting.

Authority: 12 U.S.C. 1456(c)(1); 12 U.S.C.
1723a(m)(1); 12 U.S.C. 4511; 12 U.S.C. 4513;
12 U.S.C. 4513b; 12 U.S.C. 4514; 12 U.S.C.
4517; 12 U.S.C. 4526; 42 U.S.C. 3608(d).

Subpart A—General

§1293.1 General.

(a) This part sets forth requirements
related to fair lending oversight of
regulated entities, equitable housing
finance planning by the Enterprises, and
certain data collection and reporting by
the regulated entities.

(b) Nothing in this part permits or
requires a regulated entity to engage in
any activity that would otherwise be
inconsistent with the Safety and
Soundness Act, the authorizing statutes,
or other applicable law.

(c) Nothing in this part creates a
private right of action.

§1293.2 Definitions.

For purposes of this part:

Annual plan update (update) means a
public update to an Equitable Housing
Finance Plan for the second or third
year of a planning cycle.

Barrier means an element of an
Enterprise’s actions, products, or
policies, or an aspect of the housing
market that can reasonably be
influenced by the Enterprise’s actions,
products, or policies, that contributes to
an underserved community’s limited
share of sustainable housing
opportunities, difficulties in accessing

those sustainable housing opportunities,
or the continuing adverse effects of
discrimination affecting their
participation in the housing market.

Equitable Housing Finance Plan
(plan) means a three-year public plan
developed with public engagement and
adopted by each Enterprise describing
how each Enterprise will overcome
barriers to sustainable housing
opportunities faced by one or more
underserved communities through
objectives, meaningful actions, and
measurable goals.

Fair housing and fair lending laws
means the Fair Housing Act, the Equal
Credit Opportunity Act, and
implementing regulations. Additionally,
with respect to an Enterprise, it means
12 U.S.C. 4545 and implementing
regulations.

Performance report (report) means an
annual public report by an Enterprise on
its performance under its Equitable
Housing Finance Plan and other
information on equitable housing and
fair lending that meets the requirements
of §1293.23 and any other FHFA
requirements.

Sustainable housing opportunity
means a rental or homeownership
opportunity that includes one or more
characteristics important to the needs of
a tenant or homeowner. These include
but are not limited to: being affordable
to obtain and sustain; relating to a
dwelling that meets basic habitability
requirements and is reasonably able to
withstand natural disasters or other
climate-related impact events; relating
to a dwelling that is improving the
quality of housing stock in an area;
being located in an area with access to
educational, transportation, economic,
and other important opportunities,
including community assets; being
accessible for persons with disabilities
and available in the most integrated
setting appropriate to the needs of an
individual with a disability; not placing
the tenant or homeowner in a position
where they are unlikely to succeed in
sustaining the housing opportunity over
the long term; and providing reasonable
opportunities to accommodate
hardships by the renter or homeowner
to allow continuation of the housing
opportunity.

Underserved community is a group of
people with shared characteristics or an
area that is subject to current
discrimination or has been subjected to
past discrimination that has or has had
continuing adverse effects on the group
or area’s participation in the housing
market, historically has received or
currently receives a lower share of the
benefits of Enterprise programs and
activities providing sustainable housing

opportunities, or that otherwise has had
difficulty accessing these benefits
compared with groups of people
without the shared characteristic or
other areas. Shared characteristics
include but are not limited to
characteristics protected by fair lending
laws applicable to the Enterprises
including race, color, religion, sex
(including actual or perceived sexual
orientation or gender identity), familial
status, national origin, disability,
marital status, age, receipt of public
assistance income, exercise of rights
protected by the Consumer Credit
Protection Act, exercise of rights
protected by the Fair Housing Act,
dwelling age, dwelling location, and
neighborhood age. Examples of
underserved communities, if supported
by adequate information in a plan
pursuant to § 1239.25 of this chapter,
include: the Commonwealth of Puerto
Rico, single parents, persons with
disabilities, women of color, seniors
with fixed income, self-employed
individuals, individuals with limited
mainstream credit and banking history,
counties which have historically
received a lower share of the benefits of
Enterprise programs and activities,
individuals with income variance such
as skilled tradespeople or those that
receive income through commission,
persons with limited English
proficiency, and multigenerational
households.

§1293.3 Compliance and enforcement.

FHFA may enforce compliance with
this part in any manner and through any
means within its authority, including
but not limited to adverse examination
findings or through supervision or
enforcement under 12 U.S.C. 4511(b),
4513b, 4631, or 4636. The agency may
conduct examinations of a regulated
entity’s activities related to this part
pursuant to 12 U.S.C. 4517.

§1293.4 Preservation of authority.

Nothing in this part in any way limits
the authority of the Federal Housing
Finance Agency under other provisions
of applicable law and regulations.

§§1293.5-1293.10 [Reserved]

Subpart B—Fair Housing and Fair
Lending Compliance

§1293.11

(a) Compliance with fair housing and
fair lending laws. Regulated entities
must comply with fair housing and fair
lending laws.

(b) Compliance with prohibition on
unfair or deceptive acts or practices.
Regulated entities must comply with the

Regulated entity compliance.
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prohibition on unfair or deceptive acts
or practices under 15 U.S.C. 45.

(c) Responsibilities of boards of
directors. In accordance with
§ 1239.4(b)(4) of this chapter, directors
of a regulated entity shall direct the
operations of the regulated entity in
conformity with fair housing and fair
lending laws and the prohibition on
unfair or deceptive acts or practices
under 15 U.S.C. 45, including by
appropriately considering compliance
with fair housing and fair lending laws
and the prohibition on unfair or
deceptive acts or practices under 15
U.S.C. 45 in the oversight of the
regulated entity and its business
activities.

§1293.12 Reports, data, and certifications.

(a) Reports. FHF A may require the
regulated entities to submit to FHFA
regular and special reports concerning
fair housing and fair lending, including
the provision of data pursuant to FHFA
instructions.

(b) Certifications. Each regular report
concerning fair housing and fair lending
shall include a certification of the
regulated entity’s compliance with fair
housing and fair lending laws and with
§1293.11(b) in addition to any other
required certification or declaration
(such as a declaration under 12 U.S.C.
4514(a)(4)).

§§1293.13-1293.20 [Reserved]

Subpart C—Enterprise Equitable
Housing Finance Planning

§1293.21 General; Identification of
subpart as a prudential standard.

(a) This subpart sets forth the
Enterprise duty to engage in equitable
housing finance planning and to take
meaningful actions to support
underserved communities, and
establishes standards and procedures
related to public engagement and
FHFA’s oversight of the Enterprises’
planning and actions.

(b) If a date provided in this subpart
falls on a day that is not a business day,
the date required shall be the next
business day.

(c) Submission and publication dates
provided in this subpart may be
changed by the Director, as determined
appropriate, by public order for a
particular required submission or
publication.

(d) This subpart, except for § 1293.26,
is a prudential standard pursuant to
section 1313B of the Safety and
Soundness Act, 12 U.S.C. 4513b, and is
subject to 12 CFR part 1236.

§1293.22 Equitable housing finance plans
and updates.

(a) General. Every three years each
Enterprise shall adopt an Equitable
Housing Finance Plan covering a three-
year period. Each Enterprise may adopt
a public annual plan update to that plan
for the second and third years of the
plan.

(b) Contents of plan. The plan shall
include:

(1) Identification of barriers to
sustainable housing opportunities faced
by one or more underserved
communities;

(2) Objectives that establish the
overall direction and focus for the plan
by defining the outcomes the plan seeks
to accomplish, and that are logically
tied to one or more identified barriers;

(3) Meaningful actions (actions)
describing the high-impact activities the
Enterprise intends to undertake to
further the identified objectives that
span one or more years (including
extending beyond the period covered by
the plan);

(4) Specific, measurable, and time-
bound goals (goals) for each action; and

(5) Summaries of the Enterprise’s
public engagement in developing the
plan.

(c) Plan submission. Each Enterprise
shall submit its Plan to FHFA for review
on or before September 30 of the year
prior to the first year covered by the
Plan.

(d) Contents of annual plan update. If
an Enterprise chooses to submit an
update, it shall include all changes the
Enterprise is making to its plan,
including any changes in identified
barriers, objectives, meaningful actions,
specific, measurable, and time-bound
goals, and a summary of any additional
public engagement. The update shall
clearly describe the specific reason(s)
for each significant change to the plan.

(e) Annual update submission. If an
Enterprise chooses to submit an update,
it shall submit its update for FHFA
review on or before February 15 of the
year covered by the update.

(f) FHFA review. FHFA shall review
each plan and update and, prior to
publication, may:

(1) Require removal of any
confidential or proprietary information;
(2) Require removal of any content
that is not consistent with this part, the

Safety and Soundness Act, the
authorizing statutes, or other applicable
law; and

(3) Provide any feedback for
consideration.

(g) No prior approval of activities.
FHFA’s review does not constitute a
prior approval of a plan or update or
any action described therein. All actions

included in a plan are subject to all
applicable FHFA and other
requirements and authorities.

(h) Disclaimer included in plan and
annual update. The plan and the annual
update must include disclaimer
language indicating the implementation
of actions may be subject to change
based on certain factors.

(i) Plan and update publication. Each
Enterprise shall publish its plan on its
website on January 15 of the first year
covered by the plan and maintain it
thereafter. Each Enterprise shall publish
any update on its website on April 15
of the second and third year covered by
the plan and maintain it thereafter. Each
Enterprise shall ensure that plans and
updates are accessible to persons with
disabilities.

(j) Additional guidance. From time to
time, FHFA may issue public guidance
on plans and updates.

§1293.23 Performance reports.

(a) General. Annually, each Enterprise
shall publicly report on its plan progress
and provide other information related to
equitable housing and fair housing and
fair lending for the prior year in a
performance report.

(b) Contents of the report. The report
shall contain, at a minimum:

(1) A narrative assessment consisting
of a review of major successes and key
accomplishments as well as lessons
learned and challenges experienced;

(2) Plan performance details for each
objective, measurable goal, and
meaningful action, including outcome-
based metrics;

(3) A summary of outcomes for the
year categorized by type of activity and
by race and ethnicity group and
underserved community group (if
available);

(4) A summary of the value of
resources dedicated by the Enterprise in
supporting the outcomes categorized by
type of activity and a summary of
additional value of resources
contributed from third parties as a result
of the Enterprise’s support of the
outcomes.

(5) An assessment of the Enterprise’s
underwriting that includes:

(i) For the applicable year and the
preceding three years, the accept rates
for the Enterprise’s automated
underwriting system categorized by
home purchase, rate-term refinancing,
and cash-out refinancing and by race
and ethnicity group and underserved
community group (if available);

(ii) For the applicable year and the
preceding three years, the Enterprise’s
loan acquisitions categorized by home
purchase, rate-term refinancing, and
cash-out refinancing and by race and
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ethnicity group and underserved
community group (if available); and

(iii) A narrative assessment of any
innovations in automated underwriting
or other policy taken during the
applicable year and any future planned
work intended to address identified
disparities.

(c) Report submission. Each
Enterprise shall submit its report to
FHFA for review on or before February
15 annually.

(d) FHFA review. FHFA shall review
each report and, prior to publication,
may:

(1) Require removal of any
confidential or proprietary information;
(2) Require removal of any content
that is not consistent with this part, the

Safety and Soundness Act, the
authorizing statutes, or other applicable
law; and

(3) Provide any feedback for
consideration.

(e) Report publication. Each
Enterprise shall publish its report on its
website on April 15 annually and
maintain it thereafter. Each Enterprise
shall ensure that reports are accessible
to persons with disabilities.

(f) Additional requirements and
guidance. FHF A may require additional
information to be included in reports
through other FHFA authorities, such as
12 U.S.C. 4514. From time to time,
FHFA may issue public guidance on
reports.

§1293.24 Public engagement.

(a) FHFA public engagement. On or
before June 15 annually, FHFA will
conduct public engagement to allow the
public to provide input for the
Enterprises to consider in developing
and implementing their plans and for
FHFA to consider in its oversight.

(b) Enterprise consultation. The
Enterprises shall consult with
stakeholders, including members of
underserved communities and housing
market participants, in the development
and implementation of their plans and
updates.

§1293.25 Program requirements.

(a) Requirements for underserved
communities. An Enterprise shall
ensure that a plan relies on adequate
information in identifying the
underserved community or
communities addressed by that plan and
shall document that information as part
of the plan. In selecting one or more
underserved communities to be the
focus of a plan, an Enterprise shall
consider, among other factors:

(1) Input from public engagement;

(2) Whether the underserved
community has previously been the
focus of a plan;

(3) The extent of the needs identified
for the underserved community,
including such needs that may remain
despite prior efforts under a plan; and

(4) Whether the underserved
community is covered by a different
initiative or program of the Enterprise.

(b) Requirements for objectives.
Objectives identified in a plan shall be
logically tied to one or more identified
barriers and facilitate establishing
meaningful actions and measurable
goals.

(c) Requirements for meaningful
actions—(1) Relation to objectives and
goals. Meaningful actions shall be
logically tied to one or more measurable
goals and one or more objectives and
support sustainable housing
opportunities for an identified
underserved community.

(2) Other Enterprise goals and
incremental action. Meaningful actions
may also serve other Enterprise
objectives and goals; however, a plan
shall reflect significant additional action
above and beyond actions that are also
serving other Enterprise objectives and
goals and shall reflect more than de
minimis action.

(3) Significant dedication of
resources. Meaningful actions shall
reflect a commitment commensurate
with an Enterprise’s prominence in the
housing market, its available resources,
its dedication of resources to other
important efforts, the needs of
underserved communities, market
conditions, and safety and soundness.

(4) Compliance with law. Actions that
are not compliant with the Safety and
Soundness Act, the authorizing statutes,
or other applicable law do not qualify as
meaningful actions.

(5) Required remedial actions.
Actions that are required to remediate
supervisory findings or required as a
result of enforcement actions do not
qualify as meaningful actions.

(d) Requirements for measurable
goals. Measurable goals shall be:

(1) Logically tied to one or more
meaningful actions identified in a plan;

(2) Specific;

(3) Time-bound,;

(4) Focused on outcomes; and

(5) Facilitative of measuring
Enterprise progress, comparing
Enterprise performance, and ensuring
public accountability.

§1293.26 Enterprise board equitable
housing and mission responsibilities.

An Enterprise’s board of directors
shall appropriately consider the
objectives, actions, and goals of the
Enterprise’s Equitable Housing Finance
Plan, while also appropriately
considering its affordable housing goals,

Duty to Serve plans and targets, and
other mission-related obligations, in the
board’s oversight of the Enterprise and
the Enterprise’s business activities.

§§1293.27-1293.30 [Reserved]

Subpart D—Data Collection

§1293.31 Required Enterprise data
collection and reporting.

Each Enterprise shall collect,
maintain, and provide to FHFA the
following data relating to single-family
mortgages:

(a) The language preference of
applicants and borrowers; and

(b) Whether applicants and borrowers
have completed homeownership
education or housing counseling and
information about the homeownership
education or housing counseling.

Sandra L. Thompson,

Director, Federal Housing Finance Agency.
[FR Doc. 2023—-08602 Filed 4—25-23; 8:45 am]|
BILLING CODE 8070-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2023-0201; FRL-10839-
01-R7]

Air Plan Partial Approval and Partial
Disapproval; Missouri; Revision to
Sulfur Dioxide Control Requirements
for Lake Road Generating Facility

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing partial
approval and partial disapproval of
revisions to the Missouri State
Implementation Plan (SIP) submitted by
the State of Missouri on February 17,
2022. In its submission, the Missouri
Department of Natural Resources
(MoDNR) requested that revisions to a
2016 Administrative Order on Consent
(AOCQ) for controlling sulfur dioxide
(SO,) emissions at the Lake Road power
plant (hereinafter referred to as “2016
AOC”) be approved in the SIP. The
revised AOC establishes more stringent
fuel oil sulfur content limits, removes
SO, emission limits that are no longer
needed due to the strengthened fuel oil
sulfur requirements, and streamlines
reporting requirements. The changes
proposed for approval meet the
requirements of the Clean Air Act
(CAA). The EPA is proposing
disapproval of a new provision in the
AOQOC that would potentially allow Lake



25310

Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023 /Proposed Rules

Road to exceed the fuel oil sulfur
content limits on a temporary basis.

DATES: Comments must be received on
or before May 26, 2023.

ADDRESSES: You may send comments,
identified by Docket ID No. EPA-R07-
0OAR-2023-0201 to
www.regulations.gov. Follow the online
instructions for submitting comments.

Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received will be
posted without change to
www.regulations.gov, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Written Comments’” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Allie Donohue, Environmental
Protection Agency, Region 7 Office, Air
Quality Planning Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219;
telephone number: (913) 551-7986;
email address: donohue.allie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and ‘“‘our” refer to the EPA.

Table of Contents

I. Written Comments
II. What is being addressed in this document?
A. 1997 Violation of the 1971 SO, National
Ambient Air Quality Standards
(NAAQS)
B. Designation of Buchanan County for the
2010 SO, NAAQS
C. 2016 AOC and Amendment #1
D. Amendment #2
III. Have the requirements for approval of a
SIP revision been met?
IV. What action is the EPA taking?
V. Incorporation by Reference
VI. Environmental Justice Considerations
VII. Statutory and Executive Order Reviews

I. Written Comments

Submit your comments, identified by
Docket ID No. EPA-R07-OAR-2023—
0201, at www.regulations.gov. Once
submitted, comments cannot be edited
or removed from Regulations.gov. The
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the

primary submission (i.e. on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
www.epa.gov/dockets/commenting-epa-
dockets.

II. What is being addressed in this
document?

The EPA is proposing to partially
approve and partially disapprove a SIP
revision submitted by the State of
Missouri on February 17, 2022. In its
submission, MoDNR requested that
AOC No. APCP-2015-118 between
MoDNR and Evergy (formerly Kansas
City Power & Light) submitted in 2016,
and amended in 2018 (Amendment #1),
be replaced with Amendment #2 to the
AOC in the SIP. The EPA is proposing
to approve these SIP revisions, with the
exception of Amendment #2 paragraph
12.A. The revisions proposed for
approval meet the requirements of the
Clean Air Act. The EPA is proposing
disapproval of Amendment #2
paragraph 12.A. because this provision
potentially allows Lake Road to burn
fuel oil with a sulfur content greater
than the sulfur content limit of 15 parts
per million (ppm) on a temporary basis.
Paragraph 12.A. is severable from
Amendment #2 because it is a new
paragraph that was not previously
included in the 2016 AOC and
Amendment #1 and is not approved in
the SIP. The technical support
document (TSD) included in this docket
discusses our review and analysis of
Amendment #2 and provides support
for our proposed action.

A. 1997 Violation of the 1971 SO2
National Ambient Air Quality
Standards (NAAQS)

In 1997, a monitor in St. Joseph
(Buchanan County), Missouri measured
a violation of the 1971 24-hour SO,
NAAQS. At the time of the 1997
violation, Buchanan County was
designated as “Better than National
Standards” (equivalent to “attainment’’)
for the 1971 24-hour SO, NAAQS. To
address the violation, the State of
Missouri and the St. Joseph Light and
Power (SJLP) Company entered into a
Consent Decree that required SO,
control measures at the SJLP Lake Road
power generating facility, hereinafter
referred to as the “2000 Consent
Decree.” * The 2000 Consent Decree was

1The EPA is referring to the Consent Decree as
the “2000 Consent Decree” to be consistent with the
State’s November 2, 2018, SIP revision submittal.
The 2000 Consent Decree was entered by the Circuit

submitted by the State of Missouri in
order to maintain attainment of the 1971
24-hour SO, NAAQS and was not
submitted because of a SIP call. On
November 15, 2001, the EPA approved
the 2000 Consent Decree as a revision to
Missouri’s SIP (66 FR 57389, November
15, 2001).

B. Designation of Buchanan County for
the 2010 SO> NAAQS

On June 22, 2010, the EPA established
a new 1-hour SO, standard (“‘the 2010
SO, NAAQS”) and revoked the existing
24-hour and annual primary SO»
standards (75 FR 35520, June 22, 2010,
at 75 FR 35592). The EPA directed
States to continue implementing any
attainment and maintenance
requirements of the 1971 24-hour SO,
NAAQS until the requirements were
subsumed by any new planning and
control requirements associated with
the 2010 SO, NAAQS (75 FR 35520,
June 22, 2010, at 75 FR 35580).
Accordingly, areas designated as
nonattainment for the 2010 SO, NAAQS
or areas that do not meet the
requirements of a SIP call for the 1971
SO, NAAQS remain subject to the 1971
SO, NAAQS until the area submits, and
EPA approves, an attainment plan for
the 2010 SO, NAAQS. See 40 CFR
50.4(e). However, the EPA also stated
that any existing SIP provisions under
Clean Air Act (CAA) sections 110, 191
and 192 for the 1971 24-hour SO,
NAAQS remain in effect (75 FR 35520,
June 22, 2010, at 75 FR 35581).

On January 9, 2018, Buchanan County
was designated as Attainment/
Unclassifiable for the 2010 SO, NAAQS
(83 FR 1098, January 9, 2018) and
therefore the State of Missouri was not
required to submit a SIP providing for
attainment of the SO, NAAQS under
sections 191 and 192 of the CAA.
However, because the 2000 Consent
Decree was approved pursuant to
section 110 of the CAA, the provisions
of the Consent Decree remain in effect
notwithstanding EPA’s revocation of the
1971 24-hour SO, NAAQS and
designation of Buchanan County as
Attainment/Unclassifiable for the 2010
SO. NAAQS.

C. 2016 AOC and Amendment #1

Kansas City Power & Light (KCPL)
acquired SJLP’s Lake Road facility in
2008. On March 30, 2015, KCPL notified
the MoDNR of its intent to cease the
combustion of coal in Boiler No. 6 at the
facility by April 16, 2016, to comply
with the Mercury Air Toxics Standards
rule, 40 CFR part 63, subpart UUUUU.

Court of Buchanan County, Missouri, on May 25,
2001.
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KCPL also requested to use natural gas
instead of coal as the primary fuel and
to designate No. 2 fuel oil the secondary
fuel of Boiler No. 6.

Because the 2000 Consent Decree
stipulated the type of fuel to be used in
each combustion unit, including Boiler
No. 6, MoDNR and KCPL entered into
an AOC on March 30, 2016, that
included the substantive requirements
from the 2000 Consent Decree and
revised the fuel requirements for Boiler
No. 6.

On June 13, 2018, the MoDNR and
KCPL issued Amendment #1 to the 2016
AQOC to require low sulfur coal as the
primary fuel in Boiler No. 5, rather than
a blend of high and medium sulfur coal
as required by the 2000 Consent Decree
and the 2016 AOC. The EPA approved
the 2016 AOC and Amendment #1 into
Missouri’s SIP at 40 CFR 52.1320(d)(32)
and (33) in August 2019.2

D. Amendment #2

Evergy became the current owner and
operator of Lake Road after KCPL and
Westar Energy merged to become Evergy
in 2018. In 2021 MoDNR and Evergy
revised the AOC for Lake Road by
issuing Amendment #2 that
consolidates all requirements into a
single document, lowers the fuel oil
sulfur content limit from 500 ppm to 15
ppm, eliminates SO, emission rate
limits that are no longer necessary due
to the more stringent fuel oil sulfur
content limits, makes the retirement of
Boiler No. 3 permanent and enforceable,
and streamlines reporting and record
keeping requirements. Amendment #2
does not revise the SO, emission rate
limit of 1.349 pounds per million
British thermal units (Ib/MMBtu) for
Boiler No. 5. Amendment #2 also adds
language in paragraph 12.A. that allows
MOoDNR to grant temporary exemptions
to the fuel oil requirements due to
unforeseen circumstances.

In its submission, MoDNR included
an analysis of SO, emissions from the
Lake Road facility between 2002
through 2020. MoDNR'’s analysis
demonstrated that Lake Road SO,
emissions have decreased by 94.84
percent from 2002 through 2020,
attributable to the 2000 Consent Decree
and the fuel requirements provided in
the 2016 AOC, Amendment #1, and
Amendment #2. MoDNR states that
Amendment #2 will ensure the SO,
emissions decreases at Lake Road over
the past 20 years remain permanent and
further assist with maintenance and
attainment of both the 1971 and 2010
SO, NAAQS.

2 See 84 FR 44233; August 23, 2019.

Section 110(1) of the CAA prohibits
the EPA from approving a SIP revision
that interferes with any applicable
requirement concerning attainment and
reasonable further progress or any other
applicable requirement of the CAA.
Based on our analysis of Amendment
#2, the EPA proposes to conclude that
the SIP revision, with the exception of
paragraph 12.A., is in accordance with
the requirements of section 110(1) of the
CAA. The EPA proposes to disapprove
Amendment #2 paragraph 12.A. because
it potentially allows the facility to burn
fuel oil with sulfur content that exceeds
the 15 ppm sulfur content limit on a
temporary basis. The EPA’s analysis of
Amendment #2 can be found in the TSD
included in this docket.

III. Have the requirements for approval
of a SIP revision been met?

The State submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. The State provided
public notice on this SIP revision from
November 1, 2021, to December 9, 2021,
and received no comments. In addition,
as explained above and in more detail
in the TSD which is part of this docket,
the revisions proposed for approval
meet the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

As explained in section II and further
in the TSD, EPA is proposing to
disapprove Amendment #2 paragraph
12.A. regarding temporary exemptions
from fuel requirements.

IV. What action is the EPA taking?

We are processing this as a proposed
action because we are soliciting
comments on this proposed action.
Final rulemaking will occur after
consideration of any comments. We are
publishing the proposed rule in the
Federal Register to partially approve
and partially disapprove the SIP
submission. Any parties interested in
commenting must do so by the date
listed in the DATES section of the
document. For further information
about commenting on this proposed
rule, see the ADDRESSES section of the
document. If the EPA receives adverse
comment, we will address all public
comments in the subsequent final rule
based on the proposed rule.

V. Incorporation by Reference

In this document, the EPA is
proposing to include regulatory text in
an EPA final rule that includes
incorporation by reference. In
accordance with requirements of 1 CFR

51.5, the EPA is proposing to add the
incorporation by reference of the
Missouri Amendment #2 to
Administrative Order on Consent state
effective October 18, 2021, between
MoDNR and Evergy related to
controlling sulfur dioxide (SO>)
emissions at the Lake Road power plant,
as discussed in Section II of this
preamble and as set forth below in the
proposed amendments to 40 CFR part
52. The EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 7 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

Also, in this document, as described
in the proposed amendments to 40 CFR
part 52 set forth below, EPA is
proposing to remove provisions of the
EPA-Approved Missouri Administrative
Order on Consent and Amendment #1
(state effective September 27, 2018)
from the Missouri State Implementation
Plan, which was incorporated by
reference in accordance with the
requirements of 1 CFR part 51. As
described in the proposed amendments
to 40 CFR part 52 set forth below, EPA
is also proposing to remove an outdated
reference to the St. Joseph Light and
Power So, consent agreement (state
effective May 21, 2001).

VI. Environmental Justice
Considerations

The EPA reviewed demographic data,
which provides an assessment of
individual demographic groups of the
populations living within a 2-mile
radius of the Lake Road facility Census
2010 Summary Report available on
Environmental Justice Screen
(EJSCREEN). The EPA then compared
the data to the state average for each of
the demographic groups using 2010
state census data from the United States
Census Bureau. The results of this
analysis are being provided for
informational and transparency
purposes. The results of the
demographic analysis indicate that, for
populations within the 2-mile radius of
the Lake Road facility, the percent
people of color (persons who reported
their race as a category other than White
alone (not Hispanic or Latino)) is less
than the national average (16 percent
versus 21 percent). Within people of
color, the percent of the population that
is Black or African American alone is
lower than the state average (3 percent
versus 12 percent) and the percent of
the population that is American Indian/
Alaska Native is similar to the state
average (1 percent versus 1 percent).
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The percent of the population that is
two or more races is similar to the state
average (3 percent versus 3 percent).
The percent of people with low income
within the 2-mile radius of the Lake
Road facility is higher than the state
average (41 percent versus 31 percent).

VII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

¢ Is not subject to requirements of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) because this rulemaking does
not involve technical standards;

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. The EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” The EPA
further defines the term fair treatment to
mean that “no group of people should
bear a disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The air agency did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an

evaluation. EPA performed an
environmental justice analysis, as is
described above in the section titled,
“Environmental Justice
Considerations.” The analysis was done
for the purpose of providing additional
context and information about this
rulemaking to the public, not as a basis
of the action. In addition, there is no
information in the record upon which
this decision is based inconsistent with
the stated goal of E.O. 12898 of
achieving environmental justice for
people of color, low-income
populations, and Indigenous peoples.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: April 18, 2023.

Meghan A. McCollister,
Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA proposes to amend
40 CFR part 52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart AA—Missouri

m 2.In §52.1320, in the table in
paragraph (d):

m a. Remove and reserve entries “(17)”,
“(32)”, and “(33)”’; and

m b. Add entry ““(38)” in numerical
order.

The addition reads as follows:

§52.1320 Identification of plan.
* * * * *
(d) * ok %

EPA-APPROVED MISSOURI SOURCE-SPECIFIC PERMITS AND ORDERS

Name of source

Order/permit number

State
effective date

EPA approval date

Explanation

* *

(38) Kansas City Power and
Light—Lake Road Facility.

Amendment #2 to Administra-
tive Order on Consent No.
APCP-2015-118.

* * *

10/18/2021

rule].

[Date of publication of the
final rule in the Federal
Register], [Federal Reg-
ister citation of the final

* *

EPA is approving Amendment
#2 to AOC No. APCP-
2015-118, except for para-
graph 12.A.
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[FR Doc. 2023-08596 Filed 4—25-23; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 435, 457, and 600
Office of the Secretary

45 CFR Parts 152 and 155
[CMS—-9894—P]
RIN 0938-AV23

Clarifying Eligibility for a Qualified
Health Plan Through an Exchange,
Advance Payments of the Premium
Tax Credit, Cost-Sharing Reductions, a
Basic Health Program, and for Some
Medicaid and Children’s Health
Insurance Programs

AGENCY: Centers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).

ACTION: Proposed rule.

SUMMARY: This proposed rule would
make several clarifications and update
the definitions currently used to
determine whether a consumer is
eligible to enroll in a Qualified Health
Plan (QHP) through an Exchange; a
Basic Health Program (BHP), in States
that elect to operate a BHP; and for some
State Medicaid and Children’s Health
Insurance Programs (CHIPs).

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, by June
23, 2023.

ADDRESSES: In commenting, please refer
to file code CMS-9894—P.

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to https://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-9894—-P, P.O. Box 8016, Baltimore,
MD 21244-8016.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the

following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—9894—P, Mail
Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:

Morgan Gruenewald, (301) 492-5141,
or Anna Lorsbach, (301) 492—4424, for
matters related to Exchanges.

Sarah Lichtman Spector, (410) 786—
3031, or Annie Hollis, (410) 786—7095,
for matters related to Medicaid, CHIP,
and BHP.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: https://
www.regulations.gov. Follow the search
instructions on that website to view
public comments. CMS will not post on
Regulations.gov public comments that
make threats to individuals or
institutions or suggest that the
individual will take actions to harm the
individual. CMS continues to encourage
individuals not to submit duplicative
comments. We will post acceptable
comments from multiple unique
commenters even if the content is
identical or nearly identical to other
comments.

I. Background

The Patient Protection and Affordable
Care Act (ACA)* generally 2 requires

1The Patient Protection and Affordable Care Act
(Pub. L. 111-148) was enacted on March 23, 2010.
The Healthcare and Education Reconciliation Act of
2010 (Pub. L. 111-152), which amended and
revised several provisions of the Patient Protection
and Affordable Care Act, was enacted on March 30,
2010. In this rulemaking, the two statutes are
referred to collectively as the “‘Patient Protection
and Affordable Care Act”, “Affordable Care Act”,
or “ACA.”.

2 States may pursue a waiver under section 1332
of the Affordable Care Act (ACA) that could waive
the “lawfully present” framework in section
1312(f)(3) of the ACA. See 42 U.S.C. 18052(a)(2)(B).
There is currently one State (Washington) with an
approved section 1332 waiver that includes a
waiver of the “lawfully present” framework to the
extent necessary to permit all State residents,
regardless of immigration status, to enroll in a QHP
and Qualified Dental Plan (QDP) through the State’s
Exchange, as well as to apply for State subsidies to
defray the costs of enrolling in such coverage.
Consumers who are eligible for Exchange coverage
under the waiver remain ineligible for PTC. For
more information on this State’s section 1332

that in order to enroll in a Qualified
Health Plan (QHP) through an
Exchange, an individual must be either
a citizen or national of the United States
or be “lawfully present” in the United
States.? The ACA also generally requires
that individuals be “lawfully present”
in order to be eligible for insurance
affordability programs such as premium
tax credits (PTC),* advance payments of
the premium tax credit (APTC),5 and
cost-sharing reductions (CSRs); 6
additionally, enrollees in a Basic Health
Program (BHP) are required to meet the
same citizenship and immigration
requirements as QHP enrollees.”
Further, the ACA required that
individuals be “lawfully present” in
order to qualify for the Pre-Existing
Condition Insurance Plan Program
(PCIP), which expired in 2014.8 The
ACA does not define “lawfully present”
beyond specifying that an individual is
only considered lawfully present if they
are reasonably expected to be lawfully
present for the period of their
enrollment.® The ACA also requires the
Centers for Medicare & Medicaid
Services (CMS) to verify that Exchange
applicants are lawfully present in the
United States.1°

As such, consistent with its statutory
authority under the ACA and in order
to facilitate the operation of its
programs, CMS issued regulations in
2010 to define “lawfully present” for
the purposes of determining eligibility
for PCIP (75 FR 45013); in 2012 for
purposes of determining eligibility to
enroll in a QHP through an Exchange by
cross-referencing the existing PCIP
definition (77 FR 18309); and in 2014 to
cross-reference the existing definition
for purposes of determining eligibility to
enroll in a BHP (79 FR 14111). In this
proposed rule, we propose to amend
these three regulations in order to
update the definition of “lawfully
present”” at 45 CFR 152.2, which is used
to determine whether a consumer is
eligible to enroll in a QHP through an
Exchange and for a BHP. Exchange
regulations apply this definition to the
eligibility standards for APTC and CSRs
by requiring an applicant to be eligible
to enroll in a QHP to be eligible for

waiver, see https://www.cms.gov/cciio/programs-
and-initiatives/state-innovation-waivers/section_
1332 state_innovation_waivers-.

342 U.S.C. 18032(f)(3).

426 U.S.C. 36B(e)(2).

542 U.S.C. 18082(d).

642 U.S.C. 18071(e).

742 U.S.C. 18051(e).

842 U.S.C. 18001(d)(1).

942 U.S.C. 18032(f)(3), 42 U.S.C. 18071(e)(2).

1042 U.S.C. 18081(c)(2)(B).
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APTC and CSRs.'* Accordingly, in this
proposed rule, when we refer to the
regulatory definition of “lawfully
present” used to determine whether a
consumer is eligible to enroll in a QHP
through an Exchange, we also are
referring to the regulatory definition
used to determine whether a consumer
is eligible for APTC and CSRs.

We propose a similar definition of
“lawfully present” applicable to
eligibility for Medicaid and Children’s
Health Insurance Program (CHIP) in
States that elect to cover “lawfully
residing” pregnant individuals and
children under section 214 of the
Children’s Health Insurance Program
Reauthorization Act of 2009 (CHIPRA)
(hereinafter “CHIPRA 214 option”), now
codified at section 1903(v)(4) of the
Social Security Act (the Act) for
Medicaid and section 2107(e)(1)(O) of
the Act for CHIP. In July 2010, CMS
interpreted “lawfully residing” to mean
individuals who are “lawfully present”
in the United States and who are
residents of the State in which they are
applying under the State’s Medicaid or
CHIP residency rules.12 The definitions
of “lawfully present” and ““lawfully
residing” used for Medicaid and CHIP
are currently set forth in a 2010 State
Health Official (SHO) letter (SHO #10—
006) and further clarified in a 2012 SHO
letter (SHO #12—-002).13

We propose several modifications to
the definition of “lawfully present”
currently articulated at 45 CFR 152.2
and described in the SHO letters for
Medicaid and CHIP. First, we propose to
remove an exception that excludes
Deferred Action for Childhood Arrivals
(DACA) recipients from the definitions
of “lawfully present” used to determine
eligibility to enroll in a QHP through an
Exchange, a BHP, or Medicaid and CHIP
under the CHIPRA 214 option. If this
proposal is finalized, DACA recipients
would be considered lawfully present
for purposes of eligibility for these
insurance affordability programs 14
based on a grant of deferred action, just
like other similarly situated noncitizens
who are granted deferred action. We
also propose to incorporate additional
technical changes into the proposed

1145 CFR 155.305(f)(1)(ii)(A) and (g)(1)({)(A).

12 Centers for Medicare & Medicaid Services.
(2010). SHO #10-006: Medicaid and CHIP Coverage
of “Lawfully Residing” Children and Pregnant
Women. https://downloads.cms.gov/cmsgov/
archived-downloads/smdl/downloads/
sho10006.pdf.

13 Centers for Medicare & Medicaid Services.
State Health Official letter (SHO) #12-002:
Individuals with Deferred Action for Childhood
Arrivals (issued August 28, 2012). Available at
https://www.medicaid.gov/federal-policy-guidance/
downloads/sho-12-002.pdf.

14 See 45 CFR 155.300(a) and 42 CFR 435.4.

“lawfully present” definition at 45 CFR
152.2, as well as to the proposed
“lawfully present” definition at 42 CFR
435.4.

These proposed definitions are solely
for the purposes of determining
eligibility for specific Department of
Health and Human Services (HHS)
health programs and are not intended to
define lawful presence for purposes of
any other law or program. We also note
that this proposed rule would not
provide any noncitizen relief or
protection from removal, or convey any
immigration status or other authority for
a noncitizen to remain in the United
States under existing immigration laws
or to become eligible for any
immigration benefit available under the
U.S. Department of Homeland Security
(DHS)’s or Department of Justice’s
purview.

II. Provisions of the Proposed
Regulations

A. Proposed Effective Date

CMS’s target effective date for this
rule is November 1, 2023, to ensure the
provisions are effective during the Open
Enrollment Period for individual market
Exchanges, the next of which will begin
on November 1, 2023. We are
considering this target date because
Open Enrollment is an important
opportunity for consumers to shop for
and enroll in insurance coverage, and
implementation of these changes would
be most effective during a period when
there are many outreach and enrollment
activities occurring from CMS, State
Exchanges, Navigator and assister
groups, and other interested parties. We
note that, if this rule is finalized as
proposed, DACA recipients would
qualify for the Special Enrollment
Period at 45 CFR 155.420(d)(3) for
individuals who become newly eligible
for enrollment in a QHP through an
Exchange due to newly meeting the
requirement at 45 CFR 155.305(a)(1) that
an enrollee be lawfully present.
However, we still believe that proposing
to align this rule’s effective date with
the individual market Exchange Open
Enrollment Period would reduce
barriers to enrollment for consumers
due to the previously mentioned
outreach and enrollment activities
occurring during this time and the
longer period of time individuals have
to enroll in a QHP through an Exchange
during the individual market Exchange
Open Enrollment Period compared with
a Special Enrollment Period. Further,
even though the individual market
Exchange Open Enrollment Period is,
among the programs addressed in this
proposed rule, currently only applicable

to Exchanges, we believe that it is
important to align effective dates across
Exchanges, BHP, Medicaid and CHIP in
order to promote consistency, and
because eligibility for these programs is
typically evaluated through a single
application.15

We seek comment on the feasibility of
this target effective date and whether to
consider a different target effective date
when we finalize this proposed rule.
CMS is committed to working with State
agencies and providing technical
assistance regarding implementation of
these proposed changes, if finalized. At
the same time, CMS understands that
State Medicaid and CHIP agencies are
experiencing a significant increase in
workload following the end of the
Medicaid continuous enrollment
condition established under section
6008(b)(3) of the Families First
Coronavirus Response Act, as amended
by section 5131 of the Consolidated
Appropriations Act, 2023, and we seek
comment about the impact of this
workload or any other operational
barriers to implementation for State
Exchanges, and State Medicaid, CHIP,
and BHP agencies. While CMS believes
that there are advantages to
implementing these provisions, if
finalized, on the proposed November 1,
2023 target effective date, CMS will
consider the comments received on this
issue as we evaluate the feasibility of a
November 1, 2023 effective date or
different effective dates, if this proposal
is finalized.

B. Pre-Existing Condition Insurance
Plan Program (45 CFR 152.2)

We propose to remove the definition
of “lawfully present” currently at 45
CFR 152.2 and insert the proposed
definition of “lawfully present” at 45
CFR 155.20. The regulations at 45 CFR
152.2 apply to the PCIP program, which
ended in 2014. Further, we are
proposing to update BHP regulations at
42 CFR 600.5 that currently cross-
reference 45 CFR 152.2 to instead cross-
reference the definition proposed in this
rule at 45 CFR 155.20. While we do not
expect the definition at 45 CFR 152.2 to
be used for any current CMS programs,
we are proposing to modify the
regulation at 45 CFR 152.2 to cross-
reference Exchange regulations at 45
CFR 155.20 to help ensure alignment of
definitions for other programs. We seek
comment on whether, alternatively, we

15 Pursuant to 42 CFR 600.320(d), a State
operating a BHP must either offer open enrollment
periods pursuant Exchange regulations at 45 CFR
155.410 or follow Medicaid’s continuous
enrollment process. The two States that currently
operate a BHP, New York and Minnesota, follow
Medicaid’s continuous enrollment process.


https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/sho-12-002.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/sho-12-002.pdf
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should strike the definition of “lawfully
present” currently at 45 CFR 152.2
instead of replacing it with a cross-
reference to 45 CFR 155.20.

C. Exchange Establishment Standards
and Other Related Standards Under the
ACA (45 CFR 155.20)

1. DACA Recipients

The ACA generally requires that in
order to enroll in a QHP through an
Exchange, an individual must be a
“citizen or national of the United States
or an alien lawfully present in the
United States.” 16 While individuals
who are not eligible to enroll in a QHP
are also not eligible for APTC, PTC, or
CSRs to lower the cost of a QHP, the
ACA specifies that individuals who are
not lawfully present are also not eligible
for such insurance affordability
programs.1? The ACA does not offer a
definition of “lawfully present.” 18

In a recent rulemaking, DHS referred
to its definition of “lawful presence” in
8 CFR 1.3, reiterating that it is a
“specialized term of art” that does not
confer lawful status or authorization to
remain in the United States, but instead
describes noncitizens who are eligible
for certain benefits as set forth in 8
U.S.C. 1611(b)(2) (Deferred Action for
Childhood Arrivals, final rule, 87 FR
53152 (August 30, 2022) (“DHS DACA
Final Rule”)). DHS also stated that HHS
and “other agencies whose statutes
independently link eligibility for
benefits to lawful presence may have
the authority to construe such language
for purposes of those statutory
provisions” (87 FR 53152). We discuss
this authority in further detail later in
this section.

CMS first established a regulatory
definition of “lawfully present” for
purposes of the PCIP program in 2010
(75 FR 45013). In that 2010 rulemaking,
CMS adopted the definition of “lawfully
present” already established for
Medicaid and CHIP eligibility for
children and pregnant individuals
under the CHIPRA 214 option
articulated in SHO #10-006 (hereinafter
“2010 SHO”) to have the maximum
alignment possible across CMS
programs establishing eligibility for
lawfully present individuals. The
definition of “lawfully present”
articulated in the 2010 SHO was also
informed by DHS regulations codified at
8 CFR 1.3(a) defining “lawfully present”
for the purpose of eligibility for certain
Social Security benefits, with some
revisions necessary for updating or

1642 U.S.C. 18032(f)(3).

1726 U.S.C. 36B(e)(2), 42 U.S.C. 18082(d), 42
U.S.C. 18071(e).

1842 U.S.C. 18001(d)(1).

clarifying purposes, or as otherwise
deemed appropriate for the Medicaid
and CHIP programs consistent with the
Act.

In March 2012, CMS issued
regulations regarding eligibility to enroll
in a QHP through an Exchange that
cross-referenced the definition of
“lawfully present” set forth in the 2010
PCIP regulations (77 FR 18309). As the
DACA policy had not yet been
established, the definitions of “lawfully
present” set forth in the 2010 SHO, the
2010 PCIP regulations, and the 2012
QHP regulations did not explicitly
reference DACA recipients. However,
these definitions specify that
individuals granted deferred action are
considered lawfully present for
purposes of eligibility to enroll in a QHP
through an Exchange, a BHP, or
Medicaid and CHIP under the CHIPRA
214 option. In June 2012, DHS issued
the memorandum “Exercising
Prosecutorial Discretion with Respect to
Individuals Who Came to the United
States as Children,” establishing the
DACA policy.1® DHS explained in this
memorandum that DACA is a form of
deferred action, and the removal
forbearance afforded to a DACA
recipient is identical for immigration
purposes to the forbearance afforded to
any individual who is granted deferred
action in other exercises of enforcement
discretion. DHS provided that the
DACA policy was “necessary to ensure
that [its] enforcement resources are not
expended on these low priority
cases.” 20 DHS did not address DACA
recipients’ ability to access insurance
affordability programs through an
Exchange, a BHP, and Medicaid or CHIP
under the CHIPRA 214 option.

In August 2012, CMS amended its
regulatory definition of “lawfully
present” at 45 CFR 152.2, used for both
PCIP and Exchange purposes, to add an
exception stating that an individual
granted deferred action under DHS’
DACA policy was not considered
lawfully present (77 FR 52614), thereby
treating DACA recipients differently
from other deferred action recipients for
purposes of these benefits programs.
CMS also issued the 2012 SHO

19 United States Department of Homeland
Security. (2012) Exercising Prosecutorial Discretion
with Respect to Individuals Who Came to the
United States as Children. https://www.dhs.gov/
xlibrary/assets/s1-exercising-prosecutorial-
discretion-individuals-who-came-to-us-as-
children.pdyf.

20 United States Department of Homeland
Security. (2012) Exercising Prosecutorial Discretion
with Respect to Individuals Who Came to the
United States as Children. https://www.dhs.gov/
xlibrary/assets/s1-exercising-prosecutorial-
discretion-individuals-who-came-to-us-as-
children.pdf.

excluding DACA recipients from the
definition of “lawfully residing” for
purposes of Medicaid or CHIP eligibility
under the CHIPRA 214 option. In 2014,
CMS issued regulations establishing the
framework governing a BHP, which also
adopted the definition of “lawfully
present” at 45 CFR 152.2, thereby
aligning the definition of “lawfully
present” for a BHP with Exchanges,
Medicaid and CHIP. As a result, DACA
recipients, unlike all other deferred
action recipients, are not currently
eligible to enroll in a QHP through an
Exchange, or for APTC or CSRs in
connection with enrollment in a QHP
through an Exchange, nor are they
eligible to enroll in a BHP or for
Medicaid or CHIP under the CHIPRA
214 option because they are not
considered lawfully present for
purposes of these programs. In both the
August 2012 rulemaking and the 2012
SHO that excluded DACA recipients
from CMS definitions of “lawfully
present,” CMS reasoned that, because
the rationale that DHS offered for
adopting the DACA policy did not
pertain to eligibility for insurance
affordability programs, these benefits
should not be extended as a result of
DHS deferring action under DACA.

HHS has now reconsidered its
position, and is proposing to change its
interpretation of the statutory phrase
“lawfully present” to treat DACA
recipients the same as other deferred
action recipients as described in current
regulations in paragraph (4)(iv) of the
definition at 45 CFR 152.2. Under the
proposed rule, DACA recipients would
be considered lawfully present to the
same extent as other deferred action
recipients for purposes of the ACA at 42
U.S.C. 18032(f)(3) for the Exchange, and
42 U.S.C. 18051(e) for a BHP. To align
the eligibility standards across
insurance affordability programs for
noncitizens considered “lawfully
present,” we are also proposing to
establish rules in the Medicaid and
CHIP programs to recognize that DACA
recipients are “lawfully residing” in the
United States, just like other deferred
action recipients, for purposes of the
CHIPRA 214 option, as discussed in
section IL.D.1. of this proposed rule.

Since HHS first interpreted “lawfully
present” to exclude DACA recipients in
2012, new information regarding DACA
recipients’ access to health insurance
coverage has emerged. While a 2021
survey of DACA recipients found that
DACA may facilitate access to health
insurance through employer-based
plans, 34 percent of DACA recipient
respondents reported that they were not


https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
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covered by health insurance.?!
Individuals without health insurance
are less likely to receive preventative or
routine health screenings, and may
delay necessary medical care, incurring
high costs and debts.22 The 2021 survey
of DACA recipients also found that 47
percent of respondents attested to
having experienced a delay in medical
care due to their immigration status and
67 percent of respondents said that they
or a family member were unable to pay
medical bills or expenses.23 The
COVID-19 public health emergency has
also highlighted the need for this
population to have access to high
quality, affordable health coverage.
According to a demographic estimate by
the Center for Migration Studies, over
200,000 DACA recipients served as
essential workers during the COVID-19
public health emergency.2¢ This figure
encompasses 43,500 DACA recipients
who worked in health care and social
assistance occupations, including
10,300 in hospitals and 2,000 in nursing
care facilities.2® During the height of the
pandemic, essential workers were
disproportionately likely to contract
COVID-19.2627 These factors emphasize
how increasing access to health
insurance would improve the health
and well-being of many DACA
recipients currently without coverage.

21 National Immigration Law Center. Tracking
DACA Recipients’ Access to Health Care. https://
www.nilc.org/wp-content/uploads/2022/06/NILC
DACA-Report_060122.pdyf.

22 Kaiser Family Foundation. Key Facts About the
Uninsured Population. https://www.kff.org/
uninsured/issue-brief/key-facts-about-the-
uninsured-population/.

23 National Immigration Law Center. Tracking
DACA Recipients’ Access to Health Care. https://
www.nilc.org/wp-content/uploads/2022/06/NILC
DACA-Report_060122.pdyf.

24 Center for Migration Studies. DACA Recipients
are Essential Workers and Part of the Front-line
Response to the COVID-19 Pandemic, as Supreme
Court Decision Looms, https://cmsny.org/daca-
essential-workers-covid/.

25 Center for Migration Studies. DACA Recipients
are Essential Workers and Part of the Front-line
Response to the COVID-19 Pandemic, as Supreme
Court Decision Looms, https://cmsny.org/daca-
essential-workers-covid/.

26 Nguyen, L.H., Drew, D.A., Graham, M.S., Joshi,
A.D., Guo, C.-G., Ma, W., Mehta, R.S., Warner, E.T.,
Sikavi, D.R., Lo, C.-H., Kwon, S., Song, M., Mucci,
L.A., Stampfer, M.]., Willett, W.C., Eliassen, A.H.,
Hart, J.E., Chavarro, J.E., Rich-Edwards, J.W., . . .
Zhang, F. (2020). Risk of COVID-19 among front-
line health-care workers and the general
community: A prospective cohort study. The Lancet
Public Health, 5(9). https://doi.org/10.1016/52468-
2667(20)30164-X.

27 Barrett, E.S., Horton, D.B., Roy, J., Gennaro,
M.L., Brooks, A., Tischfield, ]J., Greenberg, P.,
Andrews, T., Jagpal, S., Reilly, N., Carson, J.L.,
Blaser, M.]., & Panettieri, R.A. (2020). Prevalence of
SARS-COV-2 infection in previously undiagnosed
health care workers in New Jersey, at the onset of
the U.S. covid—19 pandemic. BMC Infectious
Diseases, 20(1). https://doi.org/10.1186/s12879-020-
05587-2.

In addition to improving health
outcomes, these individuals could be
even more productive and better
economic contributors to their
communities and society at large with
improved access to health care. A 2016
study found that a worker with health
insurance is estimated to miss 77
percent fewer workdays than an
uninsured worker.28

By including DACA recipients in the
definition of “lawfully present,” this
proposed rule is aligned with the goals
of the ACA—specifically, to lower the
number of people who are uninsured in
the United States and make affordable
health insurance available to more
people. Further, DACA recipients
represent a pool of relatively young,
healthy adults; at an average age of 29
per U.S. Citizenship and Immigration
Services (USCIS) data, they are younger
than the general Exchange population.2?
As such, there may be a slight effect on
the Exchange or BHP risk pools as a
result of this proposed change,
discussed further in the Regulatory
Impact Analysis in section VI.C. of this
proposed rule.

In previously excluding DACA
recipients from the definition of
“lawfully present,” CMS had posited
that the broadly accepted conventions of
lawful presence should be set aside if
the program or status in question was
not established with the explicit
objective of expanding access to health
insurance affordability programs.
However, given the broad aims of the
ACA to increase access to health
coverage, we now assess that this
rationale for excluding certain
noncitizen groups from such coverage
was not only not statutorily mandated,
it failed to best effectuate congressional
intent in the ACA. Additionally, HHS
previously reasoned that considering
DACA recipients eligible for insurance
affordability programs was inconsistent
with the limited relief that the DACA
policy was intended to afford. However,
on further review and consideration, it
is clear that the DACA policy was
intended to provide recipients with the
stability and assurance that would allow
them to obtain education and lawful
employment, and integrate as
productive members of society.
Extending health benefits to these

28 Dizioli, Allan and Pinheiro, Roberto. (2016).
Health Insurance as a Productive Factor. Labour
Economics. https://doi.org/10.1016/
j.labeco.2016.03.002.

29 Key Facts on Individuals Eligible for the
Deferred Action for Childhood Arrivals (DACA)
Program. Kaiser Family Foundation. February 1,
2018. https://www.kff.org/racial-equity-and-health-
policy/fact-sheet/key-facts-on-individuals-eligible-
for-the-deferred-action-for-childhood-arrivals-daca-
program/.

individuals is consistent with those
fundamental goals of DACA. It is also
evident that there was no statutory
mandate to distinguish between
recipients of deferred action under the
DACA policy and other deferred action
recipients.

The proposed change to no longer
exclude DACA recipients from CMS
definitions of “lawfully present’” aligns
with both the longstanding DHS
definition of lawful presence under 8
CFR 1.3 and DHS’s explanation of this
definition in the DHS DACA Final Rule.
In a January 20, 2021 memorandum,
“Preserving and Fortifying Deferred
Action for Childhood Arrivals,” the
President directed the Secretary of
Homeland Security and the Attorney
General to take appropriate steps
consistent with applicable law to act to
preserve and fortify DACA.30

Following the issuance of this
memorandum, DHS issued a proposed
rule, “Deferred Action for Childhood
Arrivals,” on September 28, 2021 (86 FR
53736), and the DHS DACA Final Rule
on August 30, 2022, with an effective
date of October 31, 2022.31 Among other
things, the DHS DACA Final Rule
reiterated USCIS’ longstanding policy
that a noncitizen who has been granted
deferred action is deemed “‘lawfully
present”’—a specialized term of art that
Congress has used in multiple statutes—
for example, for purposes of 8 U.S.C.
1611(b)(2). The DHS DACA Final Rule
also reiterated that DACA recipients do
not accrue ‘“‘unlawful presence” for
purposes of 8 U.S.C. 1182(a)(9).

We are aware that DHS received
public comments about “HHS’
exclusion of DACA recipients from
participation in Medicaid, the
Children’s Health Insurance Program
(CHIP), and the ACA health insurance
marketplace.” (87 FR 53152). In
response, DHS noted that it did not have
the authority to make changes to the
definitions of “lawfully present”” used to
determine eligibility for insurance
affordability programs and affirmed that
such authority rests with HHS (87 FR
53152). While review of the DHS DACA
Final Rule in part prompted HHS to
revisit its own interpretation of
“lawfully present,” the changes
proposed in this rule reflect a desire to
align with longstanding DHS policy

30 The White House. (2021). Preserving and
Fortifying Deferred Action for Childhood Arrivals
(DACA). https://www.govinfo.gov/content/pkg/FR-
2021-01-25/pdf/2021-01769.pdf.

31 Current court orders prohibit DHS from
administering the DACA policy. But a partial stay
permits DHS to continue processing DACA
renewals and related applications for employment
authorization documents. See USCIS, DACA
Litigation Information and Frequently Asked
Questions (Nov. 3, 2022).
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https://www.kff.org/uninsured/issue-brief/key-facts-about-the-uninsured-population/
https://www.nilc.org/wp-content/uploads/2022/06/NILC_DACA-Report_060122.pdf
https://www.nilc.org/wp-content/uploads/2022/06/NILC_DACA-Report_060122.pdf
https://www.nilc.org/wp-content/uploads/2022/06/NILC_DACA-Report_060122.pdf
https://www.nilc.org/wp-content/uploads/2022/06/NILC_DACA-Report_060122.pdf
https://www.nilc.org/wp-content/uploads/2022/06/NILC_DACA-Report_060122.pdf
https://www.nilc.org/wp-content/uploads/2022/06/NILC_DACA-Report_060122.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01769.pdf
https://www.govinfo.gov/content/pkg/FR-2021-01-25/pdf/2021-01769.pdf
https://cmsny.org/daca-essential-workers-covid/
https://cmsny.org/daca-essential-workers-covid/
https://cmsny.org/daca-essential-workers-covid/
https://cmsny.org/daca-essential-workers-covid/
https://doi.org/10.1016/j.labeco.2016.03.002
https://doi.org/10.1016/j.labeco.2016.03.002
https://doi.org/10.1186/s12879-020-05587-2
https://doi.org/10.1186/s12879-020-05587-2
https://doi.org/10.1016/S2468-2667(20)30164-X
https://doi.org/10.1016/S2468-2667(20)30164-X
https://www.kff.org/racial-equity-and-health-policy/fact-sheet/key-facts-on-individuals-eligible-for-the-deferred-action-for-childhood-arrivals-daca-program/
https://www.kff.org/racial-equity-and-health-policy/fact-sheet/key-facts-on-individuals-eligible-for-the-deferred-action-for-childhood-arrivals-daca-program/
https://www.kff.org/racial-equity-and-health-policy/fact-sheet/key-facts-on-individuals-eligible-for-the-deferred-action-for-childhood-arrivals-daca-program/
https://www.kff.org/racial-equity-and-health-policy/fact-sheet/key-facts-on-individuals-eligible-for-the-deferred-action-for-childhood-arrivals-daca-program/

Federal Register/Vol. 88, No. 80/ Wednesday, April 26, 2023 /Proposed Rules

25317

predating the DHS DACA Final Rule,
under which deferred action recipients
have been considered “lawfully
present” for purposes of certain Social
Security benefits under 8 CFR 1.3.

In light of DHS’s clarifications, HHS
sees no persuasive reasons to treat
DACA recipients differently from other
noncitizens who have been granted
deferred action. Accordingly, HHS
proposes to amend our regulations at 42
CFR 600.5 and 45 CFR 152.2 and
155.20, and establish regulations at 42
CFR 435.4 and 457.320, so that DACA
recipients would be considered lawfully
present for purposes of eligibility for
health insurance coverage through an
Exchange, a BHP, and for eligibility
under the CHIPRA 214 option in
Medicaid and CHIP, just like other
individuals granted deferred action.
Specifically, we are proposing to amend
QHP regulations at 45 CFR 155.20 to
remove the current cross-reference to 45
CFR 152.2 and to instead add a
definition of “lawfully present” for
purposes of determining eligibility to
enroll in a QHP through an Exchange.
In section IL.B. of this rule, we propose
to remove the definition of “lawfully
present” currently in the PCIP
regulations at 45 CFR 152.2 and add a
cross reference to 45 CFR 155.20 to
ensure alignment across programs. In
the definition proposed at 45 CFR
155.20, we propose to remove the
existing exception in 45 CFR 152.2 that
excludes DACA recipients from the
definition of “lawfully present,” and
clarify that references to noncitizens
who are granted deferred action who are
lawfully present for purposes of this
provision include DACA recipients.
Under this proposed change, we
estimate that approximately 129,000
DACA recipients would enroll in a QHP
through an Exchange, a BHP, or
Medicaid or CHIP under the CHIPRA
214 option. Proposed changes to
Medicaid and CHIP under the CHIPRA
214 option and BHP are included under
sections II.D. and IL.E. of this proposed
rule.

2. Other Proposed Changes to the
“Lawfully Present” Definition

In addition to including DACA
recipients in the definition of “lawfully
present” for the purposes of eligibility
for health insurance coverage through
an Exchange, a BHP, and for eligibility
under the CHIPRA 214 option in
Medicaid and CHIP, CMS is proposing
several other clarifications and technical
adjustments to the definition proposed
at 45 CFR 155.20, as compared to the
definition currently at 45 CFR 152.2.

First, in paragraph (1) of the proposed
definition of “lawfully present” at 45

CFR 155.20, we propose some revisions
as compared to paragraph (1) of the
definition currently at 45 CFR 152.2. In
the current regulations at 45 CFR 152.2,
paragraph (1) provides that qualified
aliens, as defined in the Personal
Responsibility and Work Opportunity
Act (PRWORA) at 8 U.S.C. 1641, are
lawfully present. Throughout the
proposed definition at 45 CFR 155.20,
we propose a nomenclature change to
use the term “noncitizen” instead of
“alien” when appropriate to align with
more modern terminology.
Additionally, in paragraph (1) of the
proposed definition at 45 CFR 155.20,
we propose to cite the definition of
“qualified noncitizen” at 42 CFR 435.4,
rather than the definition of “qualified
alien” in PRWORA. The definition of
“qualified noncitizen” currently at 42
CFR 435.4 includes the term “qualified
alien” as defined at 8 U.S.C. 1641(b) and
(c). We note that for purposes of
Exchange coverage and APTC eligibility,
citizens of the Freely Associated States
(FAS) living in the United States under
the Compacts of Free Association
(COFA), commonly referred to as COFA
migrants, are not considered qualified
noncitizens because the statutory
provision at 8 U.S.C.1641(b)(8) making
such individuals qualified noncitizens
only applies to Medicaid. Similarly, for
purposes of BHP eligibility, COFA
migrants are not considered qualified
noncitizens by cross-referencing the
BHP definition of “lawfully present” at
42 CFR 600.5 to 45 CFR 155.20. Please
see section I1.D.3. of this proposed rule,
where we discuss this further and we
seek comment on whether to provide a
more detailed definition of “qualified
noncitizen’ at 42 CFR 435.4. Pending
such comments, and to ensure
alignment across CMS programs, we
propose that the Exchange regulations at
45 CFR 155.20 define “qualified
noncitizen” by including a citation to
the Medicaid regulations at 42 CFR
435.4, rather than to PRWORA.

Further, in the current definition of
“lawfully present”” at 45 CFR 152.2,
CMS included in paragraph (2), a
noncitizen in a nonimmigrant status
who has not violated the terms of the
status under which they were admitted
or the status to which they have
changed since their admission. In this
rule, we propose in paragraph (2) of 45
CFR 155.20, modifying this language
such that a noncitizen in a valid
nonimmigrant status would be deemed
lawfully present. Determining whether
an individual has violated the terms of
their status is a responsibility of DHS,
not CMS. Accordingly, this proposed
change would ensure coverage of

noncitizens in a nonimmigrant status
that has not expired, so long as DHS has
not determined those noncitizens have
violated their status.

Exchanges would continue to submit
requests to verify an applicant’s
nonimmigrant status through a data
match with DHS via the Federal data
services hub using DHS’ Systematic
Alien Verification for Entitlements
(SAVE) system. If SAVE indicates that
the applicant has no eligible
immigration status, the applicant would
not be eligible for coverage. As such,
this modification will simplify the
eligibility verification process, so that a
nonimmigrant’s immigration status can
be verified solely using the existing
SAVE process, and reduce the number
of individuals for whom an Exchange or
State agency may need to request
additional information. We also believe
this change will promote simplicity,
consistency in program administration,
and program integrity given the reliance
on a Federal trusted data source, while
eliminating the agency’s responsibility
to understand and evaluate the minute
complexities of the various immigration
statuses and regulations.

We also propose a minor technical
change in paragraph (4) of the proposed
definition of “lawfully present” at 45
CFR 155.20, as compared to the
definition of “lawfully present”
currently in paragraph (4)(i) at 45 CFR
152.2, to refer to individuals who are
“granted,” rather than “currently in”
temporary resident status, as this
language more accurately refers to how
this status is conferred. We similarly
propose a minor technical change in
paragraph (5) of the proposed definition
of “lawfully present” at 45 CFR 155.20,
as compared to the definition of
“lawfully present” currently in
paragraph (4)(ii) at 45 CFR 152.2, to
refer to individuals who are “granted,”
rather than “currently under”
Temporary Protected Status (TPS), as
this language more accurately refers to
how DHS confers this temporary status
upon individuals.

Paragraph (4)(iii) of the current
definition at 45 CFR 152.2 provides that
noncitizens who have been granted
employment authorization under 8 CFR
274a.12(c)(9), (10), (16), (18), (20), (22),
or (24) are considered lawfully present.
In paragraph (6) of the proposed
definition of “lawfully present” at 45
CFR 155.20, we propose to cross
reference 8 CFR 274a.12(c) in its
entirety in order to simplify the
regulatory definition and verification
process. We are proposing this
modification to the regulatory text to
include all noncitizens who have been
granted an Employment Authorization
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Document (EAD) under 8 CFR
274a.12(c), as USCIS has authorized
these noncitizens to accept employment
in the United States. USCIS may grant
noncitizens employment authorization
under this regulatory provision based on
the noncitizen’s underlying immigration
status or relief granted, an application
for such status or other immigration
relief, or other basis. Almost all
noncitizens granted an EAD under 8
CFR 274a.12(c) are already considered
lawfully present under existing
regulations, either at in paragraph
(4)(iii) of the defintion at 45 CFR 152.2
or within 45 CFR 152.2 more broadly.
This modification would add only two
minor categories to the proposed
definition: noncitizens granted
employment authorization under 8 CFR
274a.12(c)(35) and (36). Individuals
covered under 8 CFR 274a.12(c)(35) and
(36) are noncitizens with certain
approved employment-based immigrant
visa petitions who are transitioning
from an employment-based
nonimmigrant status to lawful
permanent resident (LPR) status, and
their spouses and children, for whom
immigrant visa numbers are not yet
available. These EAD categories act as a
“bridge” to allow these noncitizens to
maintain work authorization after their
nonimmigrant status expires while they
await an immigrant visa to become
available. Because these individuals
were previously eligible for insurance
programs by virtue of their
nonimmigrant status, the proposed rule
would simply allow their eligibility to
continue until they are eligible to apply
to adjust to LPR status.

This change to consider “lawfully
present” all individuals with an EAD
granted under 8 CFR 274a.12(c) is
beneficial because Exchanges can
usually verify that an individual has
been granted an EAD under 8 CFR
274a.12(c) in real time through SAVE, at
the initial step of the verification
process. Thus, the proposed revision to
the definition would help to streamline
and expedite verification of status for
individuals who have been granted an
EAD under this regulatory provision.

Further, to reduce duplication and
confusion, we propose to remove the
clause currently in paragraph (4)(ii) of
the defintion in 45 CFR 152.2, referring
to “pending applicants for TPS who
have been granted employment
authorization,” as these individuals
would be covered under proposed
paragraph (6) of the definition of
“lawfully present” at 45 CFR 155.20.

We propose a minor technical
modification to the citation in paragraph
(7) of the definition of “lawfully
present” to more accurately describe

Family Unity beneficiaries. Family
Unity beneficiaries are individuals who
entered the United States and have been
continuously residing in the United
States since May 1988, and who have a
family relationship (spouse or child) to
a noncitizen with “legalized status.” 32
The current definition of “lawfully
present”” at 45 CFR 152.2 includes
Family Unity beneficiaries eligible
under section 301 of the Immigration
Act of 1990 (Pub. L. 101-649, enacted
November 29, 1990), as amended.
However, DHS also considers as Family
Unity beneficiaries individuals who are
granted benefits under section 1504 of
the Legal Immigration and Family
Equity (LIFE) Act Amendments of 2000
(enacted by reference in Pub. L. 106—
554, enacted December 21, 2000),
referred to hereinafter as the LIFE Act
Amendments. In this rule, we propose
to amend the definition to include
individuals who are granted benefits
under section 1504 of the LIFE Act
Amendments for consistency with
DHS’s policy to consider such
individuals Family Unity beneficiaries.

As discussed previously, in paragraph
(9) of the proposed definition of
“lawfully present’” at 45 CFR 155.20, we
propose an additional clause clarifying
that all recipients of deferred action,
including DACA recipients, are lawfully
present for purposes of 45 CFR part 155,
which concerns eligibility to enroll in a
QHP through an Exchange, and by
cross-reference at 42 CFR 600.5,
eligibility for a BHP.

In paragraph (10) of the proposed
definition of “lawfully present” at 45
CFR 155.20, we propose to clarify that
individuals with a pending application
for adjustment of status are not required
to have an approved immigrant visa
petition in order to be considered
lawfully present. We propose this
change because in some circumstances,
DHS does not require a noncitizen to
have an approved immigrant visa
petition to apply for adjustment of
status. For example, USCIS allows
noncitizens in some employment-based
categories, as well as immediate
relatives of U.S. citizens, to
concurrently file a visa petition with an
application for adjustment of status.
Further, there are some scenarios where
individuals need not have an approved
visa petition at all, such as individuals
applying for adjustment of status under
the Cuban Adjustment Act. In addition,
the DHS SAVE verification system
generally does not currently return

32 See USCIS Form I-817 (Application for Family

Unity Benefits) and Instructions available at https://
www.uscis.gov/sites/default/files/document/forms/

i-817.pdf. https://www.uscis.gov/sites/default/files/

document/forms/i-817instr.pdyf.

information to requestors on the status
of underlying immigrant visa petitions
associated with the adjustment of status
response. This proposed modification
would simplify verification for these
noncitizens, reduce the burden on
States and individual applicants, and
align with current DHS procedures.

Paragraph (5) of the current definition
of “lawfully present” pertains to
applicants for asylum, withholding of
removal, or relief under the Convention
Against Torture and Other Cruel,
Inhuman, or Degrading Treatment or
Punishment (hereinafter “Convention
Against Torture”). In this rule, we are
proposing to move this text to paragraph
(12) of the definition of “lawfully
present” at 45 CFR 155.20, and remove
the portion of the text pertaining to
noncitizens age 14 and older who have
been granted employment authorization,
as these individuals are noncitizens
granted employment authorization
under 8 CFR 274a.12(c)(8), and as such,
are included in paragraph (6) of our
proposed definition of “lawfully
present” at 45 CFR 155.20. This
proposed change is intended to reduce
duplication and will not have a
substantive impact on the definition of
“lawfully present.”

We further propose to remove the
requirement in the current definition
that individuals under age 14 who have
filed an application for asylum,
withholding of removal, or relief under
the Convention Against Torture have
had their application pending for 180
days to be deemed lawfully present. We
originally included this 180-day waiting
period for children under 14 in our
definition of “lawfully present” to align
with the statutory waiting period before
applicants for asylum and other related
forms of protection can be granted an
EAD. We now propose to change this so
that children under 14 are considered
lawfully present without linking their
eligibility to the 180-day waiting period
for an EAD. We note that children under
age 14 are generally are not permitted to
work in the United States under the Fair
Labor Standards Act,?3 and as such, the
EAD waiting period has no direct nexus
to their eligibility for coverage. Under
the proposed rule, Exchanges and States
would continue to verify that a child
has the relevant pending application or
is listed as a dependent on a parent’s 34
pending application for asylum or
related protection using DHS’s SAVE
system. This proposed modification
captures the same population of
children that were previously covered
as lawfully present, without respect to

33 See 29 CFR 570.2.
34 See 8 U.S.C. 1101(b)(2) (definition of “parent”).


https://www.uscis.gov/sites/default/files/document/forms/i-817.pdf
https://www.uscis.gov/sites/default/files/document/forms/i-817.pdf
https://www.uscis.gov/sites/default/files/document/forms/i-817.pdf
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how long their applications have been
pending.

In paragraph (13) of the proposed
definition of “lawfully present” at 45
CFR 155.20, we propose to include
individuals with an approved petition
for Special Immigrant Juvenile (SIJ)
classification. The definition currently
at paragraph (7) of 45 CFR 152.2 refers
imprecisely to noncitizens with a
“pending application for [SI]] status”
and therefore unintentionally excludes
from the definition of “lawfully
present,” children whose petitions for
SIJ classification have been approved
but who cannot yet apply for adjustment
of status due to lack of an available visa
number.35 Due to high demand for visas
in this category, for many applicants it
can take several years for a visa number
to become available. SIJs are an
extremely vulnerable population and as
such, we propose to close this
unintentional gap so that all children
with an approved petition for SIJ
classification are deemed lawfully
present.

In May 2022, USCIS began
considering granting deferred action to
noncitizens with approved petitions for
SIJ classification but who are unable to
apply for adjustment of status solely due
to unavailable immigrant visa numbers.
Accordingly, based on the proposed
changes at 45 CFR 155.20, SIJs could be
considered ‘“‘lawfully present” under
three possible categories, as applicable:
paragraph (9) deferred action; paragraph
(10) a pending adjustment of status
application; or paragraph (13) a pending
or approved SIJ petition. While
paragraph (9) would cover individuals
with approved SIJ petitions who cannot
apply for adjustment of status, there
may be a small number of SIJs with
approved petitions whose request for
deferred action has not yet been
decided, for whom DHS has declined to
defer action, or who were not
considered for deferred action. The

35 Moreover, SIJ classification is not itself a status
and should not be described as such in the
regulation. The current regulatory reference to a
“pending application for SIJ status’” has been
construed to encompass noncitizens with a pending
SIJ petition. It is not limited to noncitizens with a
pending application for adjustment of status based
on an approved SIJ petition. Therefore, the
proposed regulatory change does not modify the
current practice of determining lawful presence for
noncitizens in the SIJ process based on a pending
petition, rather than (as with other categories of
noncitizens seeking (LPR) status) based on a
pending application. Rather, the modification we
propose in this rule clarifies the language so that
both pending and approved SIJ petitions convey
lawful presence for the purposes of eligibility for
health insurance coverage through an Exchange, a
BHP, and for eligibility under the CHIPRA 214
option in Medicaid and CHIP, whether or not an
individual with an approved SIJ petition has an
adjustment application pending.

proposed modification to paragraph (13)
of the definition of “lawfully present” at
45 CFR 155.20 would capture
individuals who have established
eligibility for SIJ classification but do
not qualify under paragraph (9) or (10)
of the proposed definition of “lawfully
present” at 45 CFR 155.20, and
eliminate an unintentional gap in the
definition.

We also propose a nomenclature
change to the definitions currently at 45
CFR 152.2 to use the term “noncitizen,”
rather than “alien” in the definition
proposed at 45 CFR 155.20 to align with
more modern terminology.

3. Severability

We propose to add a new section at
45 CFR 155.30 addressing the
severability of the provisions proposed
in this rule. In the event that any
portion of a final rule is declared
invalid, CMS intends that the various
provisions of the definition of “lawfully
present” be severable, and that the
changes we are proposing with respect
to the definitions of “lawfully present”
in 45 CFR 155.20 would continue even
if some of the proposed changes to any
individual category are found invalid.
The severability of these provisions is
discussed in detail in section III. of this
proposed rule.

D. Eligibility in States, the District of
Columbia, the Northern Mariana
Islands, and American Samoa and
Children’s Health Insurance Programs
(CHIPs) (42 CFR 435.4 and 457.320(c))

1. Lawfully Residing and Lawfully
Present Definitions

Section 214 of CHIPRA is currently
codified at sections 1903(v)(4)(A) and
2107(e)(1)(O) of the Act to allow States
and territories an option to provide
Medicaid and CHIP benefits to children
under age 21 (under age 19 for CHIP)
and pregnant individuals who are
“lawfully residing” in the United States,
without a 5-year waiting period,
provided that they meet all other
eligibility requirements in the State (for
example, income). When States elect to
cover pregnant individuals and children
under the CHIPRA 214 option, this
coverage includes the 60-day
postpartum period or, at State option,
the 12-month postpartum period
(including for adolescents who become
pregnant),3¢ when they are lawfully

3642 U.S.C. 1396a(e)(16); 42 U.S.C.
1397gg(e)(1)(]). See SHO #21-0007, “‘Improving
Maternal Health and Extending Postpartum
Coverage in Medicaid and the Children’s Health
Insurance Program (CHIP)” (issued Dec 7, 2021),
available at https://www.medicaid.gov/federal-
policy-guidance/downloads/sho21007.pdf. See also
Sec. 2, Division FF, Title V, Subtitle D, Sec. 5113

residing and meet all other eligibility
requirements in the State. While the
Medicaid and CHIP statutes do not
define “lawfully residing”, we have
previously recognized that this term is
broader than the definition of “qualified
noncitizen”, discussed in section I1.D.3.
of this proposed rule.

As discussed previously in this rule,
on July 1, 2010, CMS issued the 2010
SHO letter providing guidance for State
Medicaid and CHIP agencies to
implement section 214 of CHIPRA. In
the 2010 SHO letter, CMS interpreted
“lawfully residing” to mean individuals
who are “lawfully present” in the
United States and who are residents of
the State in which they are applying
under the State’s Medicaid or CHIP
residency rules.3” The term “lawfully
present” is defined in the 2010 SHO and
was based on the definition of “lawfully
present” that is now codified at 8 CFR
1.3 with some revisions necessary for
updating or clarifying purposes, or as
otherwise determined appropriate for
the Medicaid and CHIP programs
consistent with the Act.

On August 28, 2012, CMS issued the
2012 SHO, excluding DACA recipients
from being considered lawfully residing
for Medicaid and CHIP under the
CHIPRA 214 option.?8 The 2012 SHO
established CMS’ current interpretation
of “lawfully present” indicating that
DACA recipients, unlike other
recipients of deferred action, are not
considered lawfully present for
purposes of eligibility for Medicaid and
CHIP under section 214 of CHIPRA. In
the 2012 SHO, CMS reasoned that
because the rationale that DHS offered
for adopting the DACA policy did not
pertain to eligibility for Medicaid and
CHIP, eligibility for these benefits
should not be extended as a result of
DHS deferring action under DACA. In so
reasoning, CMS relied on the
description of the DACA policy offered
by DHS in its “Exercising Prosecutorial
Discretion with Respect to Individuals
Who Came to the United States as
Children” memorandum, which
explained that the DACA policy was
“necessary to ensure that [its]

of the Consolidated Appropriations Act, 2023 (Pub.
L. 117-328) (removing the 5-year limitation on the
State option to extend postpartum coverage to 12-
months).

37 Centers for Medicare & Medicaid Services.
(2010). SHO #10-006: Medicaid and CHIP Coverage
of “Lawfully Residing” Children and Pregnant
Women. https://downloads.cms.gov/cmsgov/
archived-downloads/smdl/downloads/
sho10006.pdf.

38 Centers for Medicare & Medicaid Services.
(2012). SHO #12-002: Individuals with Deferred
Action for Childhood Arrivals. https://
www.medicaid.gov/federal-policy-guidance/
downloads/sho-12-002.pdf.


https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/sho-12-002.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/sho-12-002.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/sho-12-002.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/sho21007.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/sho21007.pdf
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enforcement resources are not expended
on these low priority cases.” 3° The DHS
memorandum did not address the
availability of health insurance coverage
through the Exchange, a BHP, Medicaid
or CHIP. As such, DACA recipients are
not currently eligible for Medicaid or
CHIP programs under the CHIPRA 214
option.

We are proposing to define the terms
“lawfully present” and “lawfully
residing” at 42 CFR 435.4. For the same
reasons as the proposed changes at 45
CFR 155.20, described in section IL.C.1.
of this proposed rule, and to ensure
alignment across CMS programs, the
proposed definition of “lawfully
present” would remove the exclusion of
DACA recipients and clarify that they
are included in the broader category of
those granted deferred action as
lawfully residing in the United States
for purposes of Medicaid and CHIP
eligibility under the CHIPRA 214
option. We are also proposing to add a
cross-reference to this definition at 42
CFR 457.320(c) for purposes of
determining eligibility for CHIP. Thus,
under the proposed rule, DACA
recipients who are children under 21
years of age (under age 19 for CHIP) or
pregnant, including during the
postpartum period,*° would be eligible
for Medicaid and CHIP benefits in States
that have elected the option in their
State plan to cover all lawfully residing
children or pregnant individuals under
the CHIPRA 214 option. These
individuals would still need to meet all
other eligibility requirements for
coverage in the State.#* We propose the
definition of “lawfully residing” to
match the definition as defined in the
2010 SHO, discussed previously in this
rule—that an individual is “lawfully
residing” if they are “lawfully present”

39 United States Department of Homeland
Security. (2012) Exercising Prosecutorial Discretion
with Respect to Individuals Who Came to the
United States as Children. https://www.dhs.gov/
xlibrary/assets/s1-exercising-prosecutorial-
discretion-individuals-who-came-to-us-as-
children.pdf.

40 The postpartum period for pregnant
individuals includes the 60-day period described in
sections 1903(v)(4)(A)(@i) and 2107(e)(1)(O) of the
Act or the extended 12-month period described in
sections 1902(e)(16) and 2107(e)(1)(J) of the Act in
States that have elected that option.

41To date, 35 States, the District of Columbia, and
three territories have elected the CHIPRA 214
option for at least one population of children or
pregnant individuals in their Medicaid or CHIP
programs. A current list of States that elect the
CHIPRA 214 option in Medicaid and/or CHIP is
available at https://www.medicaid.gov/medicaid/
enrollment-strategies/medicaid-and-chip-coverage-
lawfully-residing-children-pregnant-women.

in the United States and are a resident
of the State in which they are applying
under the State’s Medicaid or CHIP
residency rules.

Further, as discussed in section II.C.2.
of this proposed rule regarding
modifications to the lawfully present
definition proposed in 45 CFR 155.20,
we propose in 42 CFR 435.4 each of the
same clarifications and minor technical
changes. The proposed definition of
“lawfully present”” in 42 CFR 435.4
would mirror the current definition of
“lawfully present” as defined in the
2010 SHO letter with the clarification
and minor technical changes described
previously in this proposed rule. We are
proposing these rules to align with the
proposed definition of “lawfully
present” across programs and for the
same rationales described in section
I1.C.2. of this proposed rule.

The “lawfully present” definition
proposed at 42 CFR 435.4 is identical to
the definition proposed at 45 CFR
155.20, except for two additional
paragraphs related to the territories.
Consistent with the 2010 SHO
definition of “lawfully present,”
paragraph (14) of the proposed
definition of “lawfully present” at 42
CFR 435.4 provides that individuals
who are lawfully present in American
Samoa are considered lawfully present.
CMS is not proposing a change from its
current policy described in the 2010
SHO regarding individuals who are
lawfully present in American Samoa.
Paragraph (15) of the proposed
definition of “lawfully present” at 42
CFR 435.4 provides a revised
description of lawfully present
individuals in the Commonwealth of the
Northern Mariana Islands (CNMI) under
48 U.S.C. 1806(e), as compared to
paragraph (8) of the definition of
“lawfully present” in the 2010 SHO.
The 2010 SHO definition covered
individuals described in 48 U.S.C.
1806(e)(1), which granted continued
lawful presence in the CNMI to certain
noncitizens who were lawfully present
at that time under former CNMI
immigration law. This statutory
provision expired on November 28,
2011. However, in the Northern Mariana
Islands Long-Term Legal Residents
Relief Act (Public Law 116-24, enacted
June 25, 2019), Congress subsequently
added a new paragraph (6) to section
1806(e) of the Act, creating a new
immigration status of “CNMI Resident”
for certain long-term residents of the
CNMLI. Our proposed definition of
“lawfully present” at 45 CFR 435.4

includes CNMI Residents at paragraph
(15), with an update to reflect the
current statute regarding individuals
who are CNMI residents. Similar
language is not included in the
definition at 45 CFR 155.20 because
American Samoa and the CNMI do not
have Exchanges.

We also propose a nomenclature
change to the definitions of
“citizenship,” “noncitizen,” and
“qualified noncitizen” in 42 CFR 435.4
in order to remove the hyphen in the
term “‘non-citizen” and use the term
“noncitizen” throughout those
definitions to align with terminology
used by DHS.

2. Severability

We propose to add a new section at
42 CFR 435.12 addressing the
severability of the provisions proposed
in this rule. In the event that any
portion of a final rule might be declared
invalid, CMS intends that the various
provisions of the definition of “lawfully
present”’ be severable, and that the
changes we are proposing with respect
to the definitions of “lawfully present”
in §435.4 would continue even if some
of the proposed changes to any
individual category are found invalid.
The severability of these provisions is
discussed in detail in section III. of this
proposed rule.

3. Defining Qualified Noncitizen

As previously discussed, the
proposed definition of “lawfully
present” includes an individual who is
a “qualified noncitizen”. Under our
current Medicaid regulations, a
“qualified non-citizen” is defined at 42
CFR 435.4 and includes an individual
described in 8 U.S.C. 1641(b) and (c).
The definition is currently used for
determining Medicaid eligibility under
our regulation at 42 CFR 435.406, and
the definition would also be important
for determining eligibility of individuals
who are seeking CHIPRA section 214
benefits. We are considering whether
the current definition of qualified
noncitizen at 42 CFR 435.4 should be
modified to provide greater clarity and
increase transparency for the public.
Specifically, we are considering
whether the definition should be
modified to expressly provide all of the
categories of noncitizens covered by 8
U.S.C. 1641(b) and (c), as well as
additional categories of noncitizens that
Medicaid agencies are required to cover
as a result of subsequently enacted


https://www.medicaid.gov/medicaid/enrollment-strategies/medicaid-and-chip-coverage-lawfully-residing-children-pregnant-women
https://www.medicaid.gov/medicaid/enrollment-strategies/medicaid-and-chip-coverage-lawfully-residing-children-pregnant-women
https://www.medicaid.gov/medicaid/enrollment-strategies/medicaid-and-chip-coverage-lawfully-residing-children-pregnant-women
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf
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legislation that was not codified in 8
U.S.C. 1641(b) or (c). For example,
Federal law requires certain populations
to be treated as ‘“‘refugees.” 42 Additional
categories of noncitizens treated as
“refugees” under Federal law that could
be specifically described in the
regulation include, for example, victims
of trafficking and certain Afghans and
Ukrainians.43 We are considering
whether to revise the definition of
qualified noncitizen in 42 CFR 435.4 to
account for these and other noncitizens
for clarity and transparency.

We note that there is at least one
difference in how the term “qualified
noncitizen” applies to Medicaid
compared to the other programs
discussed in this proposed rule.
Generally, although the definition of
“qualified alien” in 8 U.S.C. 1641
applies to all of the programs, COFA
migrants are only considered “qualified
aliens” for purposes of the Medicaid
program. The Consolidated
Appropriations Act, 2021 added
individuals who lawfully reside in the
United States in accordance with COFA
to the definition of qualified alien under
new paragraph (8) of 8 U.S.C. 1641(b).4*
This paragraph specifies that COFA
migrants’ eligibility only extends to the
designated Federal program defined in 8
U.S.C. 1612(b)(3)(C), which is the
Medicaid program.

Since CHIP is not included as a
designated Federal program at 8 U.S.C.
1612(b)(3)(C), we acknowledge that
COFA migrants would need to be
excluded from the definition of
qualified noncitizen for separate CHIP
through an exception at 42 CFR
457.320(c). However, we also note that
under the definition of “lawfully
present,” COFA migrants with a valid
nonimmigrant status, as defined in 8
U.S.C. 1101(a)(15) or otherwise under
the immigration laws (as defined in 8
U.S.C. 1101(a)(17)), may be eligible for
CHIP in States that have elected the
CHIPRA 214 option, if they meet all

42 Refugees are listed as a category of noncitizens
who are “qualified aliens” at 8 U.S.C. 1641(b)(3).

43 To date, these other Federal laws include the
Trafficking Victims Protection Act of 2000 (22
U.S.C. 7105(b)), relating to certain victims of
trafficking; section 602(b)(8) of the Afghan Allies
Protection Act of 2009, Public Law 111-8 (8 U.S.C.
1101 note), relating to certain Afghan special
immigrants; section 1244(g) of the Refugee Crisis in
Iraq Act of 2007 (8 U.S.C. 1157 note), relating to
certain Iraqi special immigrants; section 584(c) of
Public Law 100-202 (8 U.S.C. 1101 note), relating
to Amerasian immigrants; section 2502(b) of the
Extending Government Funding and Delivering
Emergency Assistance Act of 2021, Public Law 117—
43, relating to certain Afghan parolees; and section
401 of the Additional Ukraine Supplemental
Appropriations Act of 2022, Public Law 117-128,
relating to certain Ukrainian parolees.

44 Div. CC, Title II, sec. 208, Public Law 116-260.

other eligibility requirements within the
State. Similarly, enrollment in a QHP
through an Exchange and BHP
enrollment are not included as
designated Federal programs, and as
such, COFA migrants are not considered
qualified noncitizens for purposes of
eligibility for Exchange coverage, APTGC,
cost sharing reductions, or BHP
eligibility. However, COFA migrants
would generally be considered lawfully
present under paragraph (2) of the
proposed “lawfully present”” definition
at 45 CFR 152.2 regarding
nonimmigrants, as they are considered
lawfully present under existing
regulations in paragraph (2) of the
defintion at 45 CFR 152.2 today, and
thus would continue to be eligible for
Exchange coverage in a QHP, APTC,
CSRs, and BHP, if they meet all other
eligibility requirements for those
programs.

Because noncitizens who are treated
as refugees for purposes of Medicaid
eligibility are also treated as refugees for
purposes of CHIP eligibility, these
categories of noncitizens (discussed
previously in this proposed rule) are
also being considered for the definition
of qualified noncitizen for purposes of
CHIP. We seek public comment on our
consideration of modifying the
definition of qualified noncitizen in 42
CFR 435.4 in this manner.

E. Administration, Eligibility, Essential
Health Benefits, Performance
Standards, Service Delivery
Requirements, Premium and Cost
Sharing, Allotments, and Reconciliation
(42 CFR Part 600)

Section 1331 of the ACA provides
States with an option to establish a
BHP.45 In States that elect to implement
a BHP, the program makes affordable
health benefits coverage available for
lawfully present individuals under age
65 with household incomes between
133 percent and 200 percent of the
Federal poverty level (FPL) who are not
otherwise eligible for Medicaid, CHIP,
or affordable employer-sponsored
coverage, or for individuals whose
income is below these levels but are
lawfully present noncitizens ineligible
for Medicaid. For those States that have
expanded Medicaid coverage under
section 1902(a)(10)(A)({1)(VII) of the Act,
the lower income threshold for BHP
eligibility is effectively 138 percent of
the FPL due to the application of a
required 5 percent income disregard in
determining the upper limits of
Medicaid income eligibility (section
1902(e)(14)(I) of the Act). Currently,

45 See 42 U.S.C. 18051. Also see 42 CFR part 600.

there are two States that operate a
BHP—Minnesota and New York.46

In this rule, we propose conforming
amendments to the BHP regulations to
remove the current cross-reference to 45
CFR 152.2 in the definition of “lawfully
present” at 42 CFR 600.5. We also
propose to amend the definition of
“lawfully present” in the BHP
regulations at 42 CFR 600.5 to instead
cross-reference the definition of
“lawfully present” proposed in this rule
at 45 CFR 155.20. This proposal, if
finalized, would result in DACA
recipients being considered lawfully
present for purposes of eligibility to
enroll in a BHP in a State that elects to
implement such a program, if otherwise
eligible. Also, if the proposals are
finalized, this modification would
ensure that the definition of “lawfully
present” used to determine eligibility
for coverage under a BHP is aligned
with the definition of “lawfully
present”” used for the other insurance
affordability programs. This alignment
is important because it would help
ensure a State could provide continuity
of care for BHP enrollees who may have
been previously eligible for a QHP or
Medicaid. Additionally, pursuant to 42
CFR 600.310(a), the States use the single
streamlined application that is used to
determine eligibility for a QHP in an
Exchange as well as Medicaid and CHIP.
An aligned definition of “lawfully
present” would reduce administrative
burdens for the State as well as the
potential for incorrect eligibility
determinations.

III. Severability

As described in the background
section of this proposed rule, the ACA
generally 47 requires that in order to
enroll in a QHP through an Exchange,
an individual must be either a citizen or
national of the United States or be

46 Minnesota’s program began January 1, 2015,
and New York’s program began April 1, 2015. For
more information, see https://www.medicaid.gov/
basic-health-program/index.html. Also see, for
example, 87 FR 77722, available at https://
www.govinfo.gov/content/pkg/FR-2022-12-20/pdf/
2022-27211.pdf.

47 States may pursue a waiver under section 1332
of the Affordable Care Act (ACA) that could waive
the “lawfully present” framework in section
1312(f)(3) of the ACA. See 42 U.S.C. 18052(a)(2)(B).
There is currently one State (Washington) with an
approved section 1332 waiver that includes a
waiver of the “lawfully present” framework to the
extent necessary to permit all State residents,
regardless of immigration status, to enroll in a QHP
and Qualified Dental Plan (QDP) through the State’s
Exchange, as well as to apply for State subsidies to
defray the costs of enrolling in such coverage.
Consumers who are eligible for Exchange coverage
under the waiver remain ineligible for PTC. For
more information on this State’s section 1332
waiver, see https://www.cms.gov/cciio/programs-
and-initiatives/state-innovation-waivers/section_

1332 _state_innovation_waivers-.


https://www.govinfo.gov/content/pkg/FR-2022-12-20/pdf/2022-27211.pdf
https://www.govinfo.gov/content/pkg/FR-2022-12-20/pdf/2022-27211.pdf
https://www.govinfo.gov/content/pkg/FR-2022-12-20/pdf/2022-27211.pdf
https://www.medicaid.gov/basic-health-program/index.html
https://www.medicaid.gov/basic-health-program/index.html
https://www.cms.gov/cciio/programs-and-initiatives/state-innovation-waivers/section_1332_state_innovation_waivers-
https://www.cms.gov/cciio/programs-and-initiatives/state-innovation-waivers/section_1332_state_innovation_waivers-
https://www.cms.gov/cciio/programs-and-initiatives/state-innovation-waivers/section_1332_state_innovation_waivers-
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“lawfully present” in the United
States.#® The ACA also generally
requires that individuals be “lawfully
present” in order to be eligible for
insurance affordability programs such as
PTC,%9 APTC,5° and CSRs.51
Additionally, enrollees in a BHP are
required to meet the same citizenship
and immigration requirements as QHP
enrollees.>2 The ACA does not define
“lawfully present”” beyond specifying
that an individual is only considered
lawfully present if they are reasonably
expected to be lawfully present for the
period of their enrollment,33 and that
CMS is required to verify that Exchange
applicants are lawfully present in the
United States.5¢ Additionally, the
CHIPRA 214 option gives States the
option to elect to cover “lawfully
residing” pregnant individuals and
children in their Medicaid and/or CHIP
programs. Since 2010, CMS has
interpreted “lawfully residing” to mean
individuals who are “lawfully present”
in the United States and who are
residents of the State in which they are
applying under the State’s Medicaid or
CHIP residency rules.>5 The
interpretation of “lawfully residing”
proposed in this rulemaking is thus
consistent with longstanding CMS
guidance.

Since 1996, when the Department of
Justice’s Immigration and Naturalization
Service issued an interim final rule
defining the term “lawfully present” as
used in the recently enacted PRWORA,
Federal agencies have considered
deferred action recipients to be
“lawfully present” for purposes of
certain Social Security benefits (see
Definition of the Term Lawfully Present
in the United States for Purposes of
Applying for Title Il Benefits Under
Section 401(b)(2) of Public Law 104—
193, interim final rule, 61 FR 47039). In
the intervening years, Congress has been
aware of agency actions to clarify
definitions of “lawfully present”
consistent with their statutory authority
and has taken no action to codify a
detailed definition of “lawfully present”
for use in administering Federal benefit
programs. Given the lack of a statutory
definition of “lawfully present” or

4842 U.S.C. 18032(f)
4926 U.S.C. 36B(e)(2
5042 U.S.C. 18082(d).
5142 U.S.C. 18071(¢).
(e)
(

3).

5242 U.S.C. 18051(e
5342 U.S.C. 18032(£)(3), 42 U.S.C. 18071(e)(2).
5442 U.S.C. 18081(c)(2)(B).

55 Centers for Medicare & Medicaid Services.
(2010). SHO #10-006: Medicaid and CHIP Coverage
of “Lawfully Residing” Children and Pregnant
Women. https://downloads.cms.gov/cmsgov/
archived-downloads/smdl/downloads/
sho10006.pdf.

“lawfully residing” in the ACA or the
CHIPRA, and given the rulemaking
authority granted to CMS under 42
U.S.C. 1302, 42 U.S.C. 18051, and 42
U.S.C. 18041, HHS has discretion to
determine the best legal interpretations
of these terms for purposes of
administering its programs. Although
the intent of this proposed rule is to
make conforming changes to the
definition of “lawfully present” across
all CMS insurance affordability
programs, we recognize the underlying
statutory authorities and respective
regulations contain some differences
and apply to different populations. It is
CMS'’ intent that if the rules for one
program are found unlawful, the rules
for other programs would remain intact.
As previously described, CMS’ authority
to remove the exclusion treating
recipients of deferred action under the
DACA policy differently from other
noncitizens with deferred action under
the definition of “lawfully present” for
purposes of eligibility for insurance
affordability programs is well-supported
in law and practice and should be
upheld in any legal challenge.

Similarly, we have proposed technical
changes to the definition of “lawfully
present” for the purposes of eligibility
for insurance affordability programs,
and we believe those changes are also
well-supported in law and practice and
should be upheld in any legal challenge.
CMS also believes that its exercise of its
authority reflects sound policy.

However, in the event that any
portion of a final rule is declared
invalid, CMS intends that the other
proposed changes to the definition of
“lawfully present”” and within the
changes to the regulations defining
qualified noncitizens would be
severable. For example, if a court were
to find unlawful the inclusion of one
provision in the definition of “lawfully
present,” for purposes of eligibility for
any health insurance affordability
program, CMS intends the remaining
features proposed in sections II.C.1.,
II.C.2.,1I.D.1., and IL.D.3. of this
proposed rule to stand. Likewise, CMS
intends that if one provision of the
changes to the definition of “lawfully
present” is struck down, that other
provisions within that regulation be
severable to the extent possible. For
example, if one of the provisions
discussed in section II.C.2. (Other
Proposed Changes to the Definition of
Lawfully Present) of this proposed rule
is found invalid, CMS intends that the
other provisions discussed in that
section be severable.

Additionally, a final rule that
includes only some provisions of this
proposed rule would have significant

advantages and be worthwhile in itself.
For example, a rule consisting only of
the technical and clarifying changes
proposed in section II.C.2. of this
proposed rule, applied through cross-
reference to Exchanges, BHPs, and
Medicaid and CHIP in States that elect
the CHIPRA 214 option, would allow
CMS to more effectively verify lawful
presence of noncitizens for purposes of
eligibility for health insurance
affordability programs. Similarly, a rule
consisting only of the changes proposed
in section IL.D.3. of this rule, would
increase transparency for consumers
and State Medicaid and CHIP agencies.
A rule consisting solely of the changes
proposed in section II.C.1. of this
proposed rule would have significant
benefits because it would increase
access to health coverage for DACA
recipients. These reasons alone would
justify the continued implementation of
these policies.

IV. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501 et seq.),
we are required to provide 60-day notice
in the Federal Register and solicit
public comment before a collection of
information requirement is submitted to
the Office of Management and Budget
(OMB) for review and approval. To
fairly evaluate whether an information
collection should be approved by OMB,
section 3506(c)(2)(A) of the PRA
requires that we solicit comment on the
following issues:

¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

¢ Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of these issues for the following
sections of this document that contain
information collection requirements.
Comments, if received, will be
responded to within the subsequent
final rule.

A. Wage Estimates

To derive average costs, we used data
from the U.S. Bureau of Labor Statistics’
(BLS’s) May 2021 National
Occupational Employment and Wage
Estimates for all salary estimates
(https://www.bls.gov/oes/current/oes
nat.htm). In this regard, Table 1 presents
BLS’s mean hourly wage, our estimated
cost of fringe benefits and overhead


https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://downloads.cms.gov/cmsgov/archived-downloads/smdl/downloads/sho10006.pdf
https://www.bls.gov/oes/current/oes_nat.htm
https://www.bls.gov/oes/current/oes_nat.htm
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(calculated at 100 percent of salary), and
our adjusted hourly wage.
TABLE 1—NATIONAL OCCUPATIONAL EMPLOYMENT AND WAGE ESTIMATES
Mean Fringe benefits :
: Adjusted
A Occupational hourly and other
Occupation title code wage indirect costs hou(réy;hv;l)age
($/hr) ($/hr)
Computer Programmer .........ooceeoiieiiieeiieeieesee e 15—-1251 46.46 46.46 92.92
Database and Network Administrator & Architect 15-1240 49.25 49.25 98.50
Eligibility Interviewers, Govt Programs .........ccccceceenieiieenienieennnnn 43-4061 23.35 23.35 46.70

For States and the private sector,
employee hourly wage estimates have
been adjusted by a factor of 100 percent.
This is necessarily a rough adjustment,
both because fringe benefits and other
indirect costs vary significantly across
employers, and because methods of
estimating these costs vary widely
across studies. Nonetheless, there is no
practical alternative, and we believe that
doubling the hourly wage to estimate
total cost is a reasonably accurate
estimation method.

We adopt an hourly value of time
based on after-tax wages to quantify the
opportunity cost of changes in time use
for unpaid activities. This approach
matches the default assumptions for
valuing changes in time use for
individuals undertaking administrative
and other tasks on their own time,
which are outlined in an Assistant
Secretary for Planning and Evaluation
(ASPE) report on ‘“Valuing Time in U.S.
Department of Health and Human
Services Regulatory Impact Analyses:
Conceptual Framework and Best
Practices.” 56 We start with a
measurement of the usual weekly
earnings of wage and salary workers of
$998.57 We divide this weekly rate by 40
hours to calculate an hourly pre-tax
wage rate of $24.95. We adjust this
hourly rate downwards by an estimate
of the effective tax rate for median
income households of about 17 percent,
resulting in a post-tax hourly wage rate
of $20.71. We adopt this as our estimate
of the hourly value of time for changes
in time use for unpaid activities.

56 Department of Health and Human Services,
Office of the Assistant Secretary for Planning and
Evaluation. 2017. “Valuing Time in U.S.
Department of Health and Human Services
Regulatory Impact Analyses: Conceptual
Framework and Best Practices.” https://
aspe.hhs.gov/reports/valuing-time-us-department-
health-human-services-regulatory-impact-analyses-
conceptual-framework.

57U.S. Bureau of Labor Statistics. Employed full
time: Median usual weekly nominal earnings
(second quartile): Wage and salary workers: 16
years and over [LEU0252881500A], retrieved from
FRED, Federal Reserve Bank of St. Louis; https://
fred.stlouisfed.org/series/LEU0252881500A. Annual
Estimate, 2021.

B. Adjustment to State Cost Estimates

To estimate the financial burden on
States pertaining to Medicaid and CHIP
information collection changes, it was
important to consider the Federal
Government’s contribution to the cost of
administering the Medicaid program.
The Federal Government provides
funding based on a Federal medical
assistance percentage (FMAP) that is
established for each State, based on the
per capita income in the State as
compared to the national average.
FMAPs for care and services range from
a minimum of 50 percent in States with
higher per capita incomes to a
maximum of 83 percent in States with
lower per capita incomes. For Medicaid,
all States receive a 50 percent matching
rate for administrative activities. States
also receive higher Federal matching
rates for certain administrative activities
such as systems improvements,
redesign, or operations. For CHIP, States
can claim enhanced FMAP for
administrative activities up to 10
percent of the State’s total computable
expenditures within the State’s fiscal
year allotment. As such, and taking into
account the Federal contribution to the
costs of administering the Medicaid and
CHIP programs for purposes of
estimating State burden with respect to
collection of information, we elected to
use the higher end estimate that the
States would contribute 50 percent of
the costs, even though the State burden
may be much smaller, especially for
CHIP administrative activities.

Financial burden pertaining to BHP
and State Exchange information
collection changes is covered entirely by
States, as discussed further in sections
IV.C.2. through IV.C.4. of this proposed
rule.

C. Proposed Information Collection
Requirements (ICRs)

1. ICRs Regarding the CHIPRA 214
Option (42 CFR 435.4 and 457.320(c))

The following proposed changes will
be submitted to OMB for review under
OMB control number 0938-1147 (CMS—

10410) regarding Medicaid and CHIP
eligibility.

As discussed previously, the changes
proposed to the definition of “lawfully
present” would impact eligibility for
Medicaid and CHIP in States that have
elected the CHIPRA 214 option. This
proposal would impact the 35 States,
the District of Columbia, and three
territories that have elected the CHIPRA
214 option for at least one population of
children or pregnant individuals in their
CHIP or Medicaid programs. For
simplicity, in the calculations that
follow we will refer to this total as
“States.” For the purposes of these
estimates, we will assume that these
proposals do not cause any States to opt
in or out of the CHIPRA 214 option. We
further note that currently, 10 States
cover either children, or children and
pregnant individuals regardless of
immigration status using State-only
funds.58 However, we are including
those States in our estimates, because
States may need to adjust their systems
to reflect the change in the route of
eligibility, or to address the new
availability of Federal matching funds
for certain individuals.

We estimate that it would take each
State 100 hours to develop and code the
changes to its Medicaid or CHIP
eligibility systems to correctly evaluate
and verify eligibility under the revised
definition of “lawfully present” to
include DACA recipients and certain
other limited groups of noncitizens in
the CHIPRA 214 group, as outlined in
section II.C.2. of this proposed rule. Of
those 100 hours, we estimate it would
take a database and network
administrator and architect 25 hours at
$98.50 per hour and a computer
programmer 75 hours at $92.92 per
hour. In aggregate, we estimate a one-
time burden of 3,900 hours (39 States x

58 As of December 2022, those States are
California, the District of Columbia, Illinois, Maine,
Massachusetts, New York, Oregon, Rhode Island,
Vermont, and Washington. “Health Coverage and
Care of Immigrants,”” Kaiser Family Foundation,
https://www.kff.org/racial-equity-and-health-policy/
fact-sheet/health-coverage-and-care-of-immigrants/.
Accessed March 2, 2023.


https://www.kff.org/racial-equity-and-health-policy/fact-sheet/health-coverage-and-care-of-immigrants/
https://www.kff.org/racial-equity-and-health-policy/fact-sheet/health-coverage-and-care-of-immigrants/
https://fred.stlouisfed.org/series/LEU0252881500A
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100 hours) at a cost of $367,829 (39
States x [(25 hours x $98.50 per hour)

+ (75 hours x $92.92 per hour)]) for
completing the necessary updates to
Medicaid systems. Taking into account
the 50 percent Federal contribution to
Medicaid and CHIP program
administration, the estimated State one-
time cost would be $4,716 per State, and
$183,914 in total for all States.

These proposed requirements, if
finalized, would impose additional
costs on States to process the
applications for individuals impacted
by the proposals in this rule. Those
impacts are accounted for under OMB
control number 0938—-1191 (Data
Collection to Support Eligibility
Determinations for Insurance
Affordability Programs and Enrollment
through Health Insurance Marketplaces,
Medicaid and Children’s Health
Insurance Program Agencies (CMS—
10440)), discussed in section IV.C.3. of
this proposed rule, which pertains to
the streamlined application.

2. ICRs Regarding the BHP (42 CFR
600.5)

The following proposed changes will
be submitted to OMB for review under
OMB control number 0938-1218 (CMS—
10510).

The impact of this change is with
regards to the two States with BHPs—
Minnesota and New York.5>® We
estimate that it would take each State
100 hours to develop and code the
changes to its BHP eligibility and
verification system to correctly evaluate
eligibility under the revised definition
of “lawfully present” to include DACA
recipients and certain other limited
groups of noncitizens as outlined in
section II.C.2. of this proposed rule. To
be conservative in our estimates, we are
assuming 100 hours per State, but it is
important to note that it may take each
State less than 100 hours given the
overlap in State eligibility and
verification systems, as work completed
for the Medicaid or State Exchange
system may be the same for its BHP.

Of those 100 hours, we estimate it
would take a database and network
administrator and architect 25 hours at
$98.50 per hour and a computer
programmer 75 hours at $92.92 per
hour. In the aggregate, we estimate a
one-time burden of 200 hours (2 States
x 100 hours) at a cost of $18,863 (2
States x [(25 hours x $98.50 per hour)

+ (75 hours x $92.92 per hour)]) for
completing the necessary updates to a
BHP application.

59 Minnesota’s program began January 1, 2015,
and New York’s program began April 1, 2015. For
more information, see https://www.medicaid.gov/
basic-health-program/index.html.

These proposed requirements, if
finalized, would impose additional
costs on States to process the
applications for individuals impacted
by the proposals in this rule. Those
impacts are accounted for under OMB
control number 0938-1191 (Data
Collection to Support Eligibility
Determinations for Insurance
Affordability Programs and Enrollment
through Health Insurance Marketplaces,
Medicaid and Children’s Health
Insurance Program Agencies (CMS—
10440)), discussed in section IV.C.3. of
this proposed rule, which pertains to
the streamlined application.

3. ICRs Regarding the Exchanges and
Processing Streamlined Applications
(45 CFR 152.2 and 155.20, 42 CFR
600.5, and 42 CFR 435.4 and 457.320(c))

The following proposed changes will
be submitted to OMB for review under
control number 0938-1191 (CMS-
10440).

As discussed previously, the changes
proposed to the definition of “lawfully
present” would impact eligibility to
enroll in a QHP through an Exchange
and for APTC and CSRs. This proposal
would impact the 18 State Exchanges
that run their own eligibility and
enrollment platforms, as well as the
Federal Government which would make
changes to the Federal eligibility and
enrollment platform for the States with
Federally-facilitated Exchanges (FFEs)
and State-based Exchanges on the
Federal platform (SBE-FPs). We
estimate that it would take the Federal
Government and each of the State
Exchanges 100 hours in 2023 to develop
and code the changes to their eligibility
systems to correctly evaluate and verify
eligibility under the definition of
“lawfully present” revised to include
DACA recipients and certain other
limited groups of noncitizens as
outlined in section II.C.2. of this
proposed rule.

Of those 100 hours, we estimate it
would take a database and network
administrator and architect 25 hours at
$98.50 per hour and a computer
programmer 75 hours at $92.92 per
hour. In aggregate for the States, we
estimate a one-time burden in 2023 of
1,800 hours (18 State Exchanges x 100
hours) at a cost of $169,767 (18 States
x [(25 hours x $98.50 per hour) + (75
hours x $92.92 per hour)]) for
completing the necessary updates to
State Exchange systems. For the Federal
Government, we estimate a one-time
burden in 2023 of 100 hours at a cost
of $9,432 ((25 hours x $98.50 per hour)
+ (75 hours x $92.92 per hour)). In total,
the burden associated with all system

updates would be 1,900 hours at a cost
of $179,199.

“Data Collection to Support Eligibility
Determinations for Insurance
Affordability Programs and Enrollment
through Health Benefits Exchanges,
Medicaid and CHIP Agencies,” OMB
control number 0938-1191 (CMS—
10440) accounts for burdens associated
with the streamlined application for
enrollment in the programs impacted by
this rule. As such, the following
information collection addresses the
burden of processing applications and
assisting enrollees with Medicaid, CHIP,
BHP, and QHP enrollment, and those
impacts are not reflected in the ICRs for
Medicaid and CHIP, and BHP, discussed
in sections IV.C.1. and IV.C.2. of this
proposed rule, respectively.

With respect to assisting additional
eligible enrollees and processing their
applications, we estimate this would
take a government programs eligibility
interviewer 10 minutes (0.17 hours) per
application at a rate of $46.70 per hour,
for a cost of approximately $7.94 per
application. As discussed further in
section IV.C.4. of this proposed rule, we
anticipate that approximately 200,000
individuals impacted by the proposals
in this rule would complete the
application annually. Therefore, the
total application processing burden
associated with the proposals in this
rule would be 34,000 hours (0.17 hours
x 200,000 applications) for a total cost
of $1,587,800 (34,000 hours x $46.70 per
hour). As discussed further in this
section, we anticipate that
approximately 54 percent of the
application processing burden would
fall on States, while the remaining
approximately 46 percent would be
borne by the Federal Government. We
estimate these proportions as follows
and seek comment on these estimates
and the methodology and assumptions
used to calculate them.

To start, we estimate the percentage of
applications that would be processed for
each of the programs: Medicaid, CHIP,
Exchange, and BHP. We assume that the
proportion of applications that would be
processed for each program would be
equivalent to the proportion of
individuals impacted by the proposals
in this rule that would enroll in each
program. As discussed in section VI.C.
of this proposed rule, we estimate that
of the 129,000 individuals impacted by
the proposals in this rule, 13,000 would
enroll in Medicaid or CHIP (10 percent),
112,000 in the Exchanges (87 percent),
and 4,000 (3 percent) in the BHPs on
average each year, including
redeterminations and re-enrollments.
Using these same proportions, out of the
200,000 applications anticipated to


https://www.medicaid.gov/basic-health-program/index.html
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result from the proposals in this rule, if
finalized, we estimate 20,000
applications would be processed for
Medicaid and CHIP, 174,000 would be
processed for the Exchanges, and 6,000
would be processed for the BHPs on
average each year.

Next, we calculate the proportion of
each program’s application processing
costs that are borne by States compared
to the Federal Government. As
discussed in section IV.B. of this
proposed rule, the Federal Government
contributes 50 percent of Medicaid and
CHIP program administration costs. As
such, we assume 50 percent of the
Medicaid and CHIP application
processing costs would fall on the 39
States referenced in section IV.C.1. of
this proposed rule, and the remaining
50 percent would be borne by the
Federal Government. As discussed in
section IV.C.2. of this proposed rule, the
entire information collection burden
associated with changes to BHPs falls on
the two States with BHPs—Minnesota
and New York. As such, we assume 100
percent of the BHP application
processing costs would fall on these two
States. For the Exchanges, we used data
from the 2022 Open Enrollment Period
to estimate the proportion of
applications that are processed by States
compared to the Federal Government,
and we determined that 47 percent of
Exchange applications were submitted
to FFEs/SBE-FPs, and are therefore
processed by the Federal Government,
while 53 percent were submitted to and
processed by the 18 State Exchanges
using their own eligibility and
enrollment platforms.60 As such, we
anticipate that 47 percent of Exchange
application processing costs would fall
on the Federal Government and 53
percent of Exchange application
processing costs would fall on States.

Finally, we apply the proportion of
applications we estimated for each
program we discussed earlier to the
State and Federal burden proportions.
For Medicaid and CHIP, we estimate
there would be 20,000 applications
processed. Using the per-application
processing burden discussed earlier in
this ICR (10 minutes, or 0.17 hours, per
application at a rate of $46.70 per hour),
and applying the 50 percent Federal
contribution to Medicaid and CHIP
program administration costs, this
results in a burden of 1,700 hours, or
$79,390, each for States and the Federal
Government to process Medicaid and
CHIP applications. For the BHPs, if we

60 Centers for Medicare & Medicaid Services.
(2022). 2022 Open Enrollment Report. https://
www.cms.gov/files/document/health-insurance-
exchanges-2022-open-enrollment-report-final.pdf.

estimate 6,000 applications would be
processed, the burden for all of those
would be borne by the States. Using the
per-application processing burden of 10
minutes (0.17 hours) per application at
a rate of $46.70 per hour, this results in
a burden of 1,020 hours, or $47,634, for
States to process BHP applications. For
the Exchanges, if we estimate 174,000
applications would be processed, 53
percent of those (92,220) would be
processed by State Exchanges and 47
percent (81,780) would be processed by
the Federal Government. Using the per-
application processing burden of 10
minutes (0.17 hours) per application at
a rate of $46.70 per hour, this results in
a burden of 15,677 hours, or $732,135,
for State Exchanges and 13,903 hours, or
$649,251, for the Federal Government.

Therefore, the total burden on States
to assist eligible beneficiaries and
process their applications would be
18,397 hours annually (1,700 hours for
Medicaid and CHIP + 1,020 hours for
BHP + 15,677 hours for Exchanges) at a
cost of $859,140, and the total burden
on the Federal Government would be
15,603 hours annually (1,700 hours for
Medicaid and CHIP + 13,903 hours for
Exchanges) at a cost of $728,660. We
seek comment on these estimates and
the methodology and assumptions used
to calculate them.

4. ICRs Regarding the Application
Process for Applicants

The following proposed changes will
be submitted to OMB for review under
control number 0938-1191 (CMS—
10440).

As required by the ACA, there is one
application through which individuals
may apply for health coverage in a QHP
through an Exchange and for other
insurance affordability programs like
Medicaid, CHIP, and a BHP.61 Some
individuals may apply directly with
their State Medicaid or CHIP agency;
however, we assume the burden of
completing an Exchange application is
essentially the same as applying with a
State Medicaid or CHIP agency, and
therefore are not distinguishing these
populations. We seek comment on this
assumption.

Based on the enrollment projections
discussed in the Regulatory Impact
Analysis section later in this rule, we
anticipate that DACA recipients would
represent the majority of individuals
impacted by the proposals in this rule,
and we are unable to quantify the
number of non-DACA recipients
impacted by the other changes in this
rule, but we expect the number to be
small. We estimate that there are

6142 U.S.C. 18083.

200,000 uninsured DACA recipients
based on USCIS data on active DACA
recipients (589,000 in 2022) 62 and a
2021 survey by the National
Immigration Law Center stating that 34
percent of DACA recipients are
uninsured,®3 and as such, we anticipate
that approximately 200,000 individuals
impacted by the proposals in this rule
would complete the application
annually.

In the existing information collection
request for this application (OMB
control number 0938-1191), we
estimate that the application process
would take an average of 30 minutes
(0.5 hours) to complete for those
applying for insurance affordability
programs and 15 minutes (0.25 hours)
for those applying without
consideration for insurance affordability
programs.®* We estimate that of the
200,000 individuals impacted by the
proposed changes, 98 percent would be
applying for insurance affordability
programs and 2 percent would be
applying without consideration for
insurance affordability programs. Using
the hourly value of time for changes in
time use for unpaid activities discussed
in section IV.A. of this proposed rule (at
an hourly rate of $20.71), the average
opportunity cost to an individual for
completing this task is estimated to be
approximately 0.495 hours ((0.5 hours x
98 percent) + (0.25 hours x 2 percent))
at a cost of $10.25. The total annual
additional burden on the 200,000
individuals impacted by the proposed
changes would be approximately 99,000
hours with an equivalent cost of
approximately $2,050,290.

As stated earlier in this proposed rule,
CMS, State Exchanges, and States would
require individuals completing the
application to submit supporting
documentation to confirm their lawful
presence if it is unable to be verified
electronically. An applicant’s lawful
presence may not be able to be verified
if, for example, the applicant opts to not
include information about their
immigration documentation such as
their alien number or employment

62 Count of Active DACA Recipients by Month of
Current DACA Expiration as of September 30, 2022.
U.S. Citizenship and Immigration Services. https://
www.uscis.gov/sites/default/files/document/data/
Active_DACA_Recipients_Sept FY22 gtr4.pdf.

63 Tracking DACA Recipients’ Access to Health
Care, National Immigration Law Center, 2022.
https://www.nilc.org/wp-content/uploads/2022/06/
NILC DACA-Report 060122.pdyf.

641t is possible that some individuals impacted by
the proposed changes to the definition of lawful
presence in this rule would apply using the paper
application, but internal CMS data show that this
would be less than 1 percent of applications.
Therefore, we are using estimates in this RIA to
reflect that nearly all applicants would apply using
the electronic application.


https://www.cms.gov/files/document/health-insurance-exchanges-2022-open-enrollment-report-final.pdf
https://www.cms.gov/files/document/health-insurance-exchanges-2022-open-enrollment-report-final.pdf
https://www.cms.gov/files/document/health-insurance-exchanges-2022-open-enrollment-report-final.pdf
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
https://www.nilc.org/wp-content/uploads/2022/06/NILC_DACA-Report_060122.pdf
https://www.nilc.org/wp-content/uploads/2022/06/NILC_DACA-Report_060122.pdf
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authorization document (EAD) number
when they fill out the application. We
estimate that of the 200,000 individuals
impacted by the changes proposed in
this rule, approximately 68 percent (or
136,000) of applicants would be able to
have their lawful presence
electronically verified, and the
remaining 32 percent (or 64,000) of
applicants would be unable to have
their lawful presence electronically
verified and would therefore have to
submit supporting documentation to
confirm their lawful presence.55 We
estimate that a consumer would, on
average, spend approximately 1 hour
gathering and submitting required
documentation. Using the hourly value
of time for changes in time use for

unpaid activities discussed in section
IV.A. of this proposed rule (at an hourly
rate of $20.71), the opportunity cost for
an individual to complete this task is
estimated to be approximately $20.71.
The total annual additional burden on
the 64,000 individuals impacted by the
changes proposed in this rule that are
unable to electronically verify their
lawful presence and therefore need to
submit supporting documentation
would be approximately 64,000 hours
with an equivalent cost of
approximately $1,325,440. We seek
comment on these estimates.

As previously stated, for the 200,000
individuals impacted by this rule, the
annual additional burden of completing
the application would be 0.495 hours

per individual on average, which totals
to 99,000 hours at a cost of $2,050,290.
For the 64,000 individuals who are
unable to have their lawful presence
electronically verified, the total annual
burden of submitting documentation to
verify their lawful presence would be
64,000 hours at a cost of $1,325,440.
Therefore, the average annual burden
per respondent would be 0.815 hours
((0.495 hours x 68 percent of
individuals) + (1.495 hours x 32 percent
of individuals)), and the total annual
burden on all of these individuals
impacted by the proposed changes in
this rule would be 163,000 hours at a
cost of $3,375,730. We seek comment on
these burden estimates.

D. Burden Estimate Summary

TABLE 2—SUMMARY OF PROPOSED BURDEN ESTIMATES

. Hourl Total Total
Regulation section(s)/ n?rNI“?\l / Year Number of Number of ;I'lme r;?er -E?T:al Iabory labor S;atre beneficiary
ICR provision controt 0. ea respondents | responses esponse e rate cost share cost
CMS-ID (hrs) (hr) ($/hr) ) $) )
42 CFR 435.4 and 0938-1147 2023 39 39 100 3,900 Varies | $367,828 $183,914 N/A
457.320(c) Medicaid (CMS-
and CHIP System 10410).
Changes.
42 CFR 600.5 BHP 0938-1218 2023 2 2 100 200 Varies 18,863 18,863 N/A
System Changes. (CMS-
10510).
45 CFR 152.2 and 0938-1191 2023 19 19 100 1,900 Varies 179,199 169,776 N/A
155.20 Exchange (CMS-
System Changes. 10440).
42 CFR 435.4 and 0938-1191 | 2024-2027 200,000 200,000 0.17 34,000 46.70 | 1,587,800 859,140 N/A
457.320(c), 42 CFR (CMS—
600.5, 45 CFR 152.2 10440).
and 155.20 Stream-
lined Application
Processing.
42 CFR 435.4 and 0938-1191 | 2024-2027 200,000 200,000 0.82 163,000 20.71 | 3,375,730 N/A 3,375,730
457.320(c), 42 CFR (CMS—
600.5, 45 CFR 152.2 10440).
and 155.20 Applica-
tion Process for Ap-
plicants.

E. Submission of PRA-Related
Comments

We have submitted a copy of this
proposed rule to OMB for its review of
the rule’s information collection
requirements. The requirements are not
effective until they have been approved
by OMB.

To obtain copies of the supporting
statement and any related forms for the
proposed collections discussed in this
section, please visit the CMS website at
www.cms.hhs.gov/Paperwork
ReductionActof1995, or call the Reports
Clearance Office at 410-786—1326.

We invite public comments on these
potential information collection
requirements. If you wish to comment,
please submit your comments

65 This estimate is informed by recent data from
the FFEs and SBE-FPs. While certain changes
proposed in this rule may result in an increase in

electronically as specified in the DATES
and ADDRESSES section of this proposed
rule and identify the rule (CMS—9894—
P), the ICR’s CFR citation, and OMB
control number.

V. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

the proportion of applicants who are able to have
their lawful presence electronically verified, we do

VI. Regulatory Impact Analysis
A. Statement of Need

This proposed rule would update the
definition of “lawfully present” in our
regulations. This definition is currently
used to determine whether a consumer
is eligible to enroll in a QHP through an
Exchange and for APTC and CSRs, and
whether a consumer is eligible to enroll
in a BHP in States that elect to operate
a BHP. We are also proposing a similar
definition of “lawfully present” that
would be applicable to eligibility for
Medicaid and CHIP in States that have
elected to cover “lawfully residing”
pregnant individuals and children
under the CHIPRA 214 option. In
addition, we propose to remove the

not have a reliable way to quantify any potential
increase.


http://www.cms.hhs.gov/PaperworkReductionActof1995
http://www.cms.hhs.gov/PaperworkReductionActof1995
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exception for DACA recipients from the
definitions of “lawfully present”” used to
determine eligibility to enroll in a QHP
through an Exchange, a BHP, or in
Medicaid and CHIP under the CHIPRA
214 option, and instead treat DACA
recipients the same as other deferred
action recipients. We also propose some
modifications to the “lawfully present”
definition currently at 45 CFR 152.2,
and the definition in the SHO letters
that incorporate additional detail,
clarifications, and some technical
modifications for the Exchanges, BHPs,
and Medicaid and CHIP under the
CHIPRA 214 option.

B. Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Act, section
202 of the Unfunded Mandates Reform
Act of 1995 (March 22, 1995; Pub. L.
104-4), and Executive Order 13132 on
Federalism (August 4, 1999).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Section 3(f) of Executive Order
12866 defines a ““significant regulatory
action” as an action that is likely to
result in a rule that may: (1) have an
annual effect on the economy of $200
million or more (adjusted every 3 years
by the Administrator of OMB’s Office of
Information and Regulatory Affairs
(OIRA) for changes in gross domestic
product), or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, territorial or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impacts of
entitlement, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise legal or
policy issues for which centralized
review would meaningfully further the
President’s priorities or the principles
set forth in the Executive order, as
specifically authorized in a timely
manner by the Administrator of OIRA.

Based on our estimates, OIRA has
determined that this rulemaking is a
significant regulatory action under
section 3(f)(1) Executive Order 12866.
Accordingly, we have prepared
regulatory impact analysis (RIA) that to
the best of our ability presents the costs
and benefits of the rulemaking.
Therefore, OMB has reviewed these
proposed regulations, and we have
provided the following assessment of
their impact.

C. Detailed Economic Analysis

We prepared the economic impact
estimates utilizing a baseline of “no
action,” comparing the effect of the
proposals against not proposing the rule
at all.

This analysis reviews the
amendments proposed under 42 CFR
435.4, 457.320(c), and 600.5, and 45
CFR 152.2 and 155.20, which would
add the following changes to the
definition of lawfully present by adding
the following new categories of
noncitizens to this definition via this
regulation:

e Those granted an EAD under 8 CFR
274a.12(c)(35) and (36);

e Those granted deferred action
under DACA;

¢ Additional Family Unity
beneficiaries;

e Individuals with a pending
application for adjustment of status,
without regard to whether they have an
approved visa petition;

e Children under 14 with a pending
application for asylum, withholding of
removal, or relief under the Convention
Against Torture or children under 14
who are listed as a dependent on a
parent’s pending application, without
regard to the length of time that the
application has been pending; and

o Children with an approved petition
for SIJ classification.

The amendments proposed under 42
CFR 435.4, 457.320(c), and 600.5 and 45
CFR 152.2 and 155.20 would also:

e Revise the description of
noncitizens who are nonimmigrants to
include all nonimmigrants who have a
valid and unexpired status;

¢ Remove individuals with a pending
application for asylum, withholding of
removal, or the Convention Against
Torture who are over age 14 from the
definition, as these individuals are
covered elsewhere; and

e Simplify the definition of
noncitizens with an EAD to include all
individuals granted an EAD under 8
CFR 274a.12(c), as these individuals are
already covered elsewhere, with the
exception of a modest expansion to
those granted an EAD under 8 CFR

274a.12(c)(35) and (36), discussed
earlier in this proposed rule.

In these respects, these proposals are
technical changes or revisions to
simplify verification processes, and
therefore, we do not anticipate a
material impact on individuals’
eligibility as a result of these changes.
We seek comment on estimates or data
sources we could use to provide
quantitative estimates for the benefit to
these individuals.

The amendments proposed under 42
CFR 435.4 and 457.320(c) would also
revise the description of lawfully
present individuals in the CNMI in this
definition. This proposed amendment is
also a technical change, and although
we anticipate the number of individuals
who would be substantively impacted
by this proposal would be small, we do
not have a reliable way to quantify these
impacts. We seek comment on estimates
or data sources we could use to provide
quantitative estimates for the benefit to
these individuals.

As explained further in this section,
we estimate 129,000 DACA recipients
could enroll in health coverage and
benefit from the proposals in this rule.66
We are presently unable to quantify the
number of additional Family Unity
beneficiaries, individuals with a
pending application for adjustment of
status, children under age 14 with a
pending application for asylum or
related protection or children listed as
dependents on a parent’s application for
asylum or related protection, and
individuals with approved petition for
SIJ classification that could enroll in
health coverage and benefit from the
proposals in this rule, but we expect
this number to be small. We seek
comment on estimates or data sources
we could use to provide quantitative
estimates for the benefit to these
individuals.

The proposed changes to 42 CFR
435.4 and 457.320(c) would no longer
exclude DACA recipients from the
definition of “lawfully present” used to
determine eligibility for Medicaid and
CHIP under section 214 of CHIPRA and
treat DACA recipients the same as other
recipients of deferred action. Thus,
under the proposed rule, DACA
recipients who are children under 21
years of age (under age 19 for CHIP) or
pregnant, including during the

66 The estimates in this RIA are based on DHS’s
current policy in alignment with the ruling in Texas
v. United States, 50 F.4th 498 (5th Cir. 2022),
whereby DHS continues to accept the filing of both
initial and renewal DACA applications, but is only
processing renewal requests.
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postpartum period,%” would be eligible
for Medicaid and CHIP benefits in States
that have elected the option in their
State plan to cover all lawfully residing
children or pregnant individuals under
the CHIPRA 214 option. The proposed
changes to 42 CFR 600.5 would no

longer exclude DACA recipients from
the definition of “lawfully present”
used to determine eligibility for a BHP
in those States that elect to operate the
program, if otherwise eligible. The
proposed changes to 45 CFR 152.2 and
155.20 would make DACA recipients

eligible to enroll in a QHP through an
Exchange, and for APTC and CSRs, if
otherwise eligible. We present
enrollment estimates for these
populations in Table 3.

TABLE 3—ENROLLMENT ESTIMATES BY PROGRAM, COVERAGE YEARS 2024-2028

2024 2025 2026 2027 2028
Medicaid and CHIP Enrollment ........ccccocevinieiineciciecens 13,000 11,000 9,000 8,000 6,000
BHP Enrollment .......cccccoovniiens 4,000 4,000 4,000 5,000 5,000
Exchange Enroliment 112,000 114,000 116,000 117,000 119,000
Total Enrollment .........ccceiiiiiiiiii s 129,000 129,000 129,000 130,000 130,000

To estimate the enrollment impact on
Medicaid, we developed estimates for
the number of pregnant individuals and
children who would be eligible in this
group. For pregnant individuals, we
estimated the number of pregnancies
using the DACA population by age and
gender and combined this with the
fertility rates by age in the United
States.58 For the DACA population, we
estimated 43 pregnant individuals per
1,000 persons in 2022, declining to 34
pregnant individuals per 1,000 persons
in 2028 as the DACA population ages.
We then calculated how many persons
would be eligible in States that have
elected the CHIPRA 214 option to cover
pregnant individuals (28 States and
territories, including the District of
Columbia).69 Finally, we assumed that
50 percent of all such persons would be
eligible on the basis of income. We
estimated about 7,000 pregnant
individuals would enroll in 2024,
declining to about 6,000 by 2028. For
children, we estimated the number of
individuals who would be eligible in
States that elect the CHIPRA 214 option
for children (34 States plus the District
of Columbia) and by age, as States may
allow for eligibility up to age 19 or up
to age 21. We assumed 40 percent of
these children would be eligible on the
basis of income. We estimated about
6,000 children would enroll in 2024,
declining to 0 by 2028 as all DACA
individuals age out of eligibility.7°

67 The postpartum period for pregnant
individuals includes the 60-day period described in
sections 1903(v)(4)(A)(@i) and 2107(e)(1)(O) of the
Act or the extended 12-month period described in
sections 1902(e)(16) and 2107(e)(1)(J) of the Act in
States that have elected that option.

68 National Vital Statistics Report, CDC, January
31, 2023. https://www.cdc.gov/nchs/products/
nvsr.htm.

69 The States and territories that have elected the
CHIPRA 214 option to cover pregnant women are:
American Samoa, Arkansas, California, the CNMI,
Colorado, Connecticut, Delaware, the District of
Columbia, Hawaii, Maine, Maryland,

To estimate the enrollment impact on
the Exchanges and BHPs, we started
with an estimate of the DACA
population. USCIS has estimated this
count to be 589,000 persons as of
September 30, 2022, the most recent
available data.”! Based on a 2021 survey
from the National Immigration Law
Center,”2 roughly 34 percent of DACA
recipients were uninsured. Of the
roughly 200,000 uninsured DACA
recipients, we removed the pregnant
women and children estimated to enroll
in Medicaid, as discussed in the
preceding paragraph. In addition, we
assumed that approximately 10 percent
of these individuals would be ineligible
for APTC and CSRs and that
approximately 70 percent of the
remaining group would opt to enroll in
the Exchanges and BHP. This results in
an enrollment impact of about 116,000
persons for both the Exchanges and
BHP. Based on data regarding the
number of DACA recipients by State, we
estimated that 4,000 people would
enroll in the BHPs in Minnesota and
New York, and the remaining 112,000
would enroll in the Exchanges. We also
estimated that the 6,000 children who
would age out of Medicaid or CHIP
eligibility by 2028 would subsequently
enroll in the Exchanges and the BHPs in
Minnesota and New York. We seek
comment on these estimates and the
assumptions and methodology used to
calculate them.

Massachusetts, Minnesota, Nebraska, New Jersey,

New Mexico, New York, North Carolina, Ohio,
Pennsylvania, South Carolina, U.S. Virgin Islands,
Vermont, Virginia, Washington, West Virginia,
Wisconsin, and Wyoming. See https://
www.medicaid.gov/medicaid/enrollment-strategies/
medicaid-and-chip-coverage-lawfully-residing-
children-pregnant-women.

70 These estimates are based on DHS’s current
policy in alignment with the ruling in Texas v.
United States, 50 F.4th 498 (5th Cir. 2022), whereby
DHS continues to accept the filing of both initial
and renewal DACA applications, but is only
processing renewal requests.

The proposed changes to 42 CFR
600.5 would no longer exclude DACA
recipients from the definition of
lawfully present used to determine
eligibility for a BHP in those States that
elect to operate the program, if
otherwise eligible. There may be an
effect on the BHP risk pool as a result
of this change, as DACA recipients are
relatively younger and healthier than
the general population, based on USCIS
data showing an average age of 29
years.”3 We seek comment on any
estimates or data sources we could use
to provide quantitative estimates for the
associated effects, including benefit to
these individuals.

The proposed changes to 45 CFR
152.2 and 155.20 would make DACA
recipients eligible to enroll in a QHP
through an Exchange, and for APTC and
CSRes, if otherwise eligible. Similar to
BHP eligibility, there may be a slight
effect on the States’ individual market
risk pool. In addition, the proposals to
modify the definition of “lawfully
present” discussed in section II.C.2. of
this proposed rule would reduce burden
on Exchanges, BHPs, and State
Medicaid and CHIP agencies by
allowing the agencies to more frequently
verify an individual’s status with a
trusted data source and to not have to
request additional information from
consumers. This change would promote
simplicity and consistency in program
administration, and further program

71 Count of Active DACA Recipients by Month of
Current DACA Expiration as of September 30, 2022.
U.S. Citizenship and Immigration Services. https://
www.uscis.gov/sites/default/files/document/data/
Active_ DACA_Recipients_Sept FY22 gtr4.pdf.

72 Tracking DACA Recipients’ Access to Health
Care, National Immigration Law Center, 2022.
https://www.nilc.org/wp-content/uploads/2022/06/
NILC DACA-Report 060122.pdf.

73 USCIS. Count of Active DACA Recipients by
Month of Current DACA Expiration as of September
30, 2022. https://www.uscis.gov/sites/default/files/
document/data/Active_DACA_Recipients_Sept
FY22 qtr4.pdf.


https://www.medicaid.gov/medicaid/enrollment-strategies/medicaid-and-chip-coverage-lawfully-residing-children-pregnant-women
https://www.medicaid.gov/medicaid/enrollment-strategies/medicaid-and-chip-coverage-lawfully-residing-children-pregnant-women
https://www.medicaid.gov/medicaid/enrollment-strategies/medicaid-and-chip-coverage-lawfully-residing-children-pregnant-women
https://www.medicaid.gov/medicaid/enrollment-strategies/medicaid-and-chip-coverage-lawfully-residing-children-pregnant-women
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
https://www.uscis.gov/sites/default/files/document/data/Active_DACA_Recipients_Sept_FY22_qtr4.pdf
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integrity resulting from the increased
reliance on a trusted Federal data
source. We seek comment on estimates
or data sources we could use to provide
quantitative estimates for this benefit.

In addition, increased access to health
coverage for DACA recipients and other
noncitizens impacted by the proposals
in this rule would advance racial justice
and health equity, which in turn may
decrease costs for emergency medical
expenditures. Further, the proposals in
this rule would improve the health and
well-being of many individuals that are
currently without coverage, as having
health insurance makes individuals
healthier. Individuals without insurance
are less likely to receive preventative or
routine health screenings and may delay
necessary medical care, incurring high
costs and debts. In addition to the
improvement of health outcomes, these
individuals would be more productive
and better able to contribute
economically, as studies have found
that workers with health insurance are
estimated to miss 77 percent fewer
workdays than uninsured workers.”#

We seek comment on these effects and
any other potential benefits that may
result from the proposals in this rule.

1. Costs

The proposed changes to 42 CFR
435.4 and 457.320(c) would treat DACA
recipients the same as other recipients
of deferred action, who are included in
the definition of “lawfully present”
used to determine eligibility for
Medicaid and CHIP under section 214 of
CHIPRA. We note that generally, CMS
has received feedback from some States
that cover lawfully present individuals
under age 21 and pregnant individuals
that such States are supportive of a
change to include DACA recipients in
the definition of lawfully present. The
costs to States and the Federal
Government as a result of information
collection changes associated with this
proposal, which include initial system
changes costs to develop and update
each State’s eligibility systems and
verification processes and application
processing costs to assist individuals
with processing their applications, are
discussed in sections IV.C.1. and IV.C.3.
of this proposed rule, and the costs to
consumers as a result of increased
information collections associated with
this proposal, which include applying
for Medicaid or CHIP and submitting
additional information to verify their
lawful presence, if necessary, are
discussed in section IV.C.4. of this

proposed rule. These proposals would
also increase Federal and State
expenditures for States that elect the
CHIPRA 214 option due to costs
associated with Medicaid and CHIP
coverage for newly eligible
beneficiaries.

We discuss how we calculated our
Medicaid and CHIP enrollment
estimates earlier in this RIA. To
calculate costs, we estimated the per
enrollee costs in Medicaid for pregnant
individuals and children based on the
projections in the President’s Fiscal
Year (FY) 2024 Budget. For 2024, we
projected annual costs per enrollee
would be about $15,700 for pregnant
individuals and about $4,900 for
children. These costs are projected to
increase annually as the price and use
of services increase. To calculate
Federal versus State costs, we
multiplied the total costs for each group
by the FMAP for each State, with some
minor adjustments to account for
differences in FMAP for certain
services.

Our estimates for Medicaid and CHIP
expenditures as a result of the proposals
in this rule, if finalized, are shown in
Table 4. We seek comment on these
estimates and the assumptions and
methodology used to calculate them.

TABLE 4—MEDICAID/CHIP PROJECTED EXPENDITURES, FY 2024-2028

2024 2025 2026 2027 2028
State EXpenditures ..........ccoevviiiiininiiicen $40,000,000 $45,000,000 $50,000,000 $45,000,000 $40,000,000
Federal EXpenditures ..........cccocevviiiiiiniiinicecneeees 60,000,000 85,000,000 80,000,000 80,000,000 75,000,000
Total EXxpenditures ..........ccccooiiiiiiiiiiceeceeees 100,000,000 130,000,000 130,000,000 125,000,000 115,000,000

States that are currently using only
State funds to provide health benefits to
DACA recipients are likely to see
decreases in State expenditures due to
this change, as Federal dollars would be
available to help cover this population
for the first time.”5

The proposed changes to 42 CFR
600.5 would treat DACA recipients the
same as other recipients of deferred
action, who are lawfully present under
the definition used to determine
eligibility for BHP, if otherwise eligible.
The costs to States as a result of
information collection changes
associated with this proposal, which
include initial system changes costs to
develop and update each State’s
eligibility systems and verification
processes and application processing

74 Dizioli, Allan and Pinheiro, Roberto. (2016).
Health Insurance as a Productive Factor. Labour
Economics. https://doi.org/10.1016/
j.labeco.2016.03.002.

costs to assist individuals with
processing their applications, are
discussed in sections IV.C.2. and IV.C.3.
of this proposed rule, and the costs to
consumers as a result of increased
information collections associated with
this proposal, which include applying
for BHP and submitting additional
information to verify their lawful
presence, if necessary, are discussed in
section IV.C.4. of this proposed rule.
States operating a BHP may choose to
provide additional outreach to the
newly eligible. With a potential increase
in number of enrollees, there may be an
increase in Federal payments to a State’s
BHP trust fund.

We discuss how we calculated our
BHP enrollment estimates earlier in this
RIA. BHP funding from the Federal

75 As of December 2022, those States are
California, the District of Columbia, Illinois, Maine,
Massachusetts, New York, Oregon, Rhode Island,
Vermont, and Washington. ‘““Health Coverage and

Government to State BHP trust funds is
based on the amount of PTC enrollees
would receive had they been enrolled in
Exchange coverage. Therefore, to
calculate costs, we used data from
USCIS to determine the average age of

a DACA recipient, which is 29, and we
used PTC data to determine the average
PTC for a 29-year-old, which is
estimated to be $289 per month, and
multiplied this by 12 months per year
and by the projected number of
enrollees per year to arrive at annual
costs. Our estimates for BHP
expenditures as a result of the proposals
in this rule, if finalized, are shown in
Table 5. We seek comment on these
estimates and the assumptions and
methodology used to calculate them.

Care of Immigrants,”” Kaiser Family Foundation,
https://www.kff.org/racial-equity-and-health-policy/
fact-sheet/health-coverage-and-care-of-immigrants/.
Accessed March 2, 2023.


https://www.kff.org/racial-equity-and-health-policy/fact-sheet/health-coverage-and-care-of-immigrants/
https://www.kff.org/racial-equity-and-health-policy/fact-sheet/health-coverage-and-care-of-immigrants/
https://doi.org/10.1016/j.labeco.2016.03.002
https://doi.org/10.1016/j.labeco.2016.03.002
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TABLE 5—BHP PROJECTED EXPENDITURES, FY 2024—2028

2024 2025

2026 2027 2028

Expenditures

$15,000,000 $20,000,000

$15,000,000 $15,000,000 $15,000,000

The proposed changes to 45 CFR
152.2 and 155.20 would make DACA
recipients eligible to enroll in a QHP
through an Exchange, and for PTC and
CSRes, if otherwise eligible. The costs to
State Exchanges and the Federal
Government as a result of information
collection changes, which include
initial system changes costs to develop
and update each State’s eligibility
systems and verification processes and
application processing costs to assist
individuals with processing their
applications, are discussed in section
IV.C.3. of this proposed rule and the
costs to consumers as a result of
increased information collections
associated with this proposal, which
include applying for Exchange coverage
and submitting additional information
to verify their lawful presence, if
necessary, are discussed in section
IV.C.4. of this proposed rule. This
proposed change may result in slightly
increased traffic during open enrollment
for the 2024 coverage years and beyond.
Further, there may be a potential
administrative burden on States and
regulated entities that choose to conduct
outreach and education efforts to ensure

that consumers, agents, brokers, and
assisters are aware of the changes
proposed in this rule associated with
the updated definitions of “lawfully
present” for the purposes of the
Exchanges and BHP and ““lawfully
residing” for the purposes of Medicaid
and CHIP under the CHIPRA 214
option. We anticipate that the costs of
this additional outreach and education
would be minimal and seek comment
on that assumption.

Whether the effects discussed above
as ‘“‘costs’’ are appropriately categorized
depends on societal resource use. To the
extent that resources (for example, labor
and equipment associated with
provision of medical care) are used
differently in the presence of the
proposed rule than in its absence, then
the estimated effects are indeed costs. If
resource use remains the same but
different entities in society pay for
them, then the estimated effects would
instead be transfers. We request
comment that would facilitate
refinement of the effect categorization.

2. Transfers

Transfers are payments between
persons or groups that do not affect the

total resources available to society. They
are a benefit to recipients and a cost to
payers. The proposals at 45 CFR 152.2
and 155.20 would generate a transfer
from the Federal Government to
consumers in the form of increased PTC
payments due to individuals who would
be eligible for Exchange coverage and
APTC, if the proposals in this rule are
finalized.

We discuss how we calculated our
Exchange enrollment estimates earlier
in this RIA. To calculate costs, we used
data from USCIS to determine the
average age of a DACA recipient, which
is 29. For 2024, the average PTC for a
29-year-old is estimated to be $289 per
month. We multiplied this by 12
months per FY and by the number of
enrollees to arrive at annual costs.”®
These costs are projected to increase
using the trends assumed in the
President’s FY 2024 Budget.

We present these estimates in Table 6
and seek comment on the estimates and
the assumptions and methodology used
to calculate them.

TABLE 6—EXCHANGE PROJECTED EXPENDITURES, FY 2024-2028

FY 2024 FY 2025

FY 2026 FY 2027 FY 2028

PTC Expenditures

$300,000,000 | $390,000,000

$320,000,000

$310,000,000 | $320,000,000

3. Regulatory Review Cost Estimation

If regulations impose administrative
costs on private entities, such as the
time needed to read and interpret this
proposed rule, we estimate the cost
associated with regulatory review. There
is uncertainty involved with accurately
quantifying the number of entities that
would review the rule. However, for the
purposes of this proposed rule, we
assume that medical and health service
managers would review this rule.
Therefore, at least one person from each
of the three State Exchanges on the
Federal platform would review for
applicability, and at least three people
from each of the 18 State Exchanges
would review, for a total of 57
individuals for the Exchanges. For

76 The estimate for FY 2024 only includes 9
months, assuming these individuals will enroll in
a QHP and receive APTC beginning January 1, 2024.

Medicaid, CHIP, and BHP, we assume at
least one person from every State agency
and territory would review for
applicability; at least two additional
people from the 35 States, the District of
Columbia, and three territories that have
elected the CHIPRA 214 option would
review; and at least one person from the
two States with BHPs would also
review, for a total of 134 individuals for
Medicaid, CHIP, and BHP. Combined
with reviewers for the Exchanges, this
results in an estimate of 191 reviewers.
We acknowledge that this assumption
may understate or overstate the costs of
reviewing this rule. We welcome any
comments on the approach in
estimating the number of entities which
would review this proposed rule.

It is possible that individuals impacted by this rule
could enroll in coverage effective December 1, 2023,
and receive APTC beginning on that date, but we

Using the wage information from the
Bureau of Labor Statistics for medical
and health service managers (Code 11—
9111), we estimate that the cost of
reviewing this rule is $115.22 per hour,
including overhead and fringe benefits
(https://www.bls.gov/oes/current/oes
nat.htm). Assuming an average reading
speed of 250 words per minute, we
estimate that it would take
approximately 1.4 hours for each
individual to review the entire proposed
rule (approximately 21,000 words/250
words per minute = 84 minutes).
Therefore, we estimate that the total
one-time cost of reviewing this
regulation is approximately $30,910
([$115.22 x 1.4 hours per individual
review] x 191 reviewers).

do not have a reliable way to estimate how many
individuals would enroll with that coverage
effective date.


https://www.bls.gov/oes/current/oes_nat.htm
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D. Regulatory Alternatives Considered

With regard to the changes to CMS
definitions of “lawfully present”
proposed in this rule, we considered
proposing to update the current
regulatory definition at 45 CFR 152.2
that applies to Exchanges and BHPs,
and separately updating our SHO
guidance that applies to Medicaid and
CHIP in States that elect the CHIPRA
214 option, instead of proposing to
define a definition of lawfully present at
42 CFR 435.4. While this approach
would have had a similar impact to the
changes proposed in this rule, we are of
the view that the proposed definition of
lawfully present that applies to
Medicaid and CHIP eligibility in States
that elect the CHIPRA 214 option
promotes transparency by giving the
public an opportunity to review and
comment on these proposals. We are
also of the view that this approach
promotes transparency and lessens
administrative burden by making key
eligibility information more accessible
to State Medicaid and CHIP agencies
that are tasked with applying these
definitions when determining
consumers’ eligibility for their
programs. Finally, we believe that

proposing a definition of “lawfully
present” in regulation, rather than
maintaining a definition in guidance,
provides a greater degree of stability for
the individual beneficiaries and State
agencies that rely on this definition.

In developing this rule, we also
considered not proposing the technical
and clarifying changes to CMS’s
definitions of “lawfully present,”
discussed in section II.C.2. of this
proposed rule, as these changes are
expected to impact fewer individuals
than the proposal to treat DACA
recipients the same as other recipients
of deferred action. However, in our
comprehensive review of current CMS
definitions of “lawfully present,” we
determined that the proposed changes
discussed in section II.C.2. of this
proposed rule would simplify our
eligibility verification processes and
increase efficiencies for individuals
seeking health coverage and State and
Federal entities administrating
insurance affordability programs.
Additionally, the small number of
individuals included in the proposed
eligibility categories would benefit from
increased access to health coverage and
insurance affordability programs.

TABLE 7—ACCOUNTING TABLE

E. Accounting Statement and Table

As required by OMB Circular A—4
(available at https://
www.whitehouse.gov/wp-content/
uploads/legacy drupal files/omb/
circulars/A4/a-4.pdf), we have prepared
an accounting statement in Table 7
showing the classification of the impact
associated with the provisions of this
proposed rule. We prepared these
impact estimates utilizing a baseline of
“no action,” comparing the effect of the
proposals against not proposing the rule
at all.

This proposed rule proposes
standards for programs that would have
numerous effects, including allowing
DACA recipients to be treated the same
as other deferred action recipients for
specific health insurance affordability
programs, and increasing access to
affordable health insurance coverage.
The effects in Table 7 reflect qualitative
assessment of impacts and estimated
direct monetary costs and transfers
resulting from the provisions of this
proposed rule for the Federal
Government, State Exchanges, BHPs,
Medicaid and CHIP agencies, and
consumers.

Benefits:
Qualitative:

o Additional enrollment in Medicaid and CHIP, anticipated to be 13,000 individuals in 2024, 11,000 in 2025, 9,000 in 2026, 8,000 in 2027,
and 6,000 in 2028 due to the proposals in this rule.

o Additional enroliment in the BHP, anticipated to be 4,000 individuals in 2024—2026 and 5,000 individuals in 2027-2028.

e Additional enrollment in the Exchanges, which would be subsidized depending on individuals’ household incomes, anticipated to be
112,000 in 2024, 114,0000 in 2025, 116,000 in 2026, 117,000 in 2027, and 119,000 in 2028.

¢ Increased access to health coverage for DACA recipients and certain other noncitizens, which would advance racial justice and health
equity, which in turn may also decrease costs for emergency medical expenditures.

« Improved health and well-being of many DACA recipients and certain other noncitizens currently without health care coverage.

o Greater economic contribution and productivity of DACA recipients and certain other noncitizens from improving their health outcomes.

¢ Reduced burden on Exchanges, BHPs, and Medicaid and CHIP agencies to determine applicants’ immigration statuses.

Costs: Estimate Year dollar Discount rate Period

covered
Annualized Monetized ($/year) ....... $109.68 Million 2023 | 7 percent 2023-2027
$112.21 Million 2023 | 3 percent 2023-2027

Quantitative:

Increased State Medicaid and CHIP expenditures of $40 million in 2024, $45 million in 2025, $50 million in 2026, and $45 million in 2027
due to increased enrollment as a result of the proposed changes to the definition of “lawfully residing” for purposes of Medicaid and
CHIP under the CHIPRA 214 option.

Increased Federal Medicaid and CHIP expenditures of $60 million in 2024, $85 million in 2025, $80 million in 2026, and $80 million in
2027 due to increased enroliment as a result of the proposed changes to the definition of “lawfully residing” for purposes of Medicaid
and CHIP under the CHIPRA 214 option.

Increased Federal BHP expenditures of $15 million in 2024, $20 million in 2025, $15 million in 2026 and $15 million in 2027 due to in-
creased enrollment as a result of proposed changes to the definition of “lawfully present” for purposes of a BHP.

Initial system changes costs estimated at $183,914 for States and $183,915 for the Federal Government in 2023 to develop and code
changes to each State’s eligibility systems and verification processes to include the categories of noncitizens impacted by this proposed
rule with respect to Medicaid and CHIP eligibility.

System changes costs estimated at $18,863 in 2023 for States to develop and code changes to their eligibility systems and verification
processes to include the categories of noncitizens impacted by this proposed rule with respect to BHP eligibility.

System changes costs estimated at $169,767 for State Exchanges and $9,432 for the Federal Government in 2023 to develop and code
changes to each Exchange’s eligibility systems and verification processes to include the categories of noncitizens impacted by this pro-
posed rule with respect to Exchange and Exchange-related subsidy eligibility.

Application processing costs estimated at $859,140 for States and $728,660 for the Federal Government per year starting in 2024 to as-
sist individuals impacted by this proposed rule with processing their applications.



https://www.whitehouse.gov/wp-content/uploads/legacy_drupal_files/omb/circulars/A4/a-4.pdf
https://www.whitehouse.gov/wp-content/uploads/legacy_drupal_files/omb/circulars/A4/a-4.pdf
https://www.whitehouse.gov/wp-content/uploads/legacy_drupal_files/omb/circulars/A4/a-4.pdf
https://www.whitehouse.gov/wp-content/uploads/legacy_drupal_files/omb/circulars/A4/a-4.pdf
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TABLE 7—ACCOUNTING TABLE—CONTINUED

e Costs to individuals impacted by the proposals in this rule of $3,375,730 per year starting in 2024 to apply for Medicaid, CHIP, BHP, or
Exchange health coverage, including costs to submit additional information to verify their lawful presence status if it is unable to be
verified electronically through the application.

Qualitative:

* Potential administrative burden on States and regulated entities that choose to conduct increased education and outreach related to the
updated definitions of “lawfully present” for the purposes of the Exchanges and BHP and “lawfully residing” for the purposes of Medicaid

and CHIP under the CHIPRA 214 option.

Transfers: Estimate Year dollar Discount rate Period

covered
Annualized Monetized ($/year) ....... $255.00 Million .....cocverveeeenierieene 2023 | 7 percent .......cocceviiiiieeiienieeees 2023-2027
$260.15 Million .....ceevereeeeerererenne 2023 | 3 percent .......coceevcieiiiiiiee s 2023-2027

Quantitative:

e Increased PTC expenditures from the Federal Government to individuals of $300 million in 2024, $390 million in 2025, $320 million in
2026, and $310 million in 2027 due to increased enroliment and subsidy eligibility as a result of the proposed changes to the definition of
“lawfully present” for purposes of the Exchanges.

F. Regulatory Flexibility Act (RFA)

The RFA requires agencies to analyze
options for regulatory relief of small
entities, if a rule has a significant impact
on a substantial number of small
entities. For purposes of the RFA, we
estimate that small businesses,
nonprofit organizations, and small
governmental jurisdictions are small
entities as that term is used in the RFA.
The great majority of hospitals and most
other health care providers and
suppliers are small entities, either
because they are nonprofit organizations
or they meet the Small Business
Administration (SBA) definition of a
small business (having revenues of less
than $8.0 million to $41.5 million in
any 1 year). Individuals and States are
not included in the definition of a small
entity.

For purposes of the RFA, we believe
that health insurance issuers and group
health plans would be classified under
the North American Industry
Classification System (NAICS) code
524114 (Direct Health and Medical
Insurance Carriers). According to SBA
size standards, entities with average
annual receipts of $47 million or less
would be considered small entities for
these NAICS codes. Issuers could
possibly be classified in 621491 (HMO
Medical Centers) and, if this is the case,
the SBA size standard would be $44.5
million or less.”” We believe that few, if
any, insurance companies underwriting
comprehensive health insurance
policies (in contrast, for example, to
travel insurance policies or dental
discount policies) fall below these size
thresholds. Based on data from medical
loss ratio (MLR) annual report

77 https://www.sba.gov/document/support--table-
size-standards.

submissions for the 2021 MLR reporting
year, approximately 78 out of 480
issuers of health insurance coverage
nationwide had total premium revenue
of $44.5 million or less.”8 This estimate
may overstate the actual number of
small health insurance issuers that may
be affected, since over 76 percent of
these small issuers belong to larger
holding groups, and many, if not all, of
these small companies are likely to have
non-health lines of business that will
result in their revenues exceeding $44.5
million.

In this proposed rule, we propose
standards for eligibility for Exchange
enrollment and APTC and CSRs, BHP,
and Medicaid and CHIP under the
CHIPRA 214 option. Because we believe
that insurance firms offering
comprehensive health insurance
policies generally exceed the size
thresholds for “small entities”
established by the SBA, we do not
believe that an initial regulatory
flexibility analysis is required for such
firms. Furthermore, the proposals
related to Medicaid and CHIP would
impact State governments, but as States
do not constitute small entities under
the statutory definition, an impact
analysis for these provisions is not
required under the RFA.

As its measure of significant
economic impact on a substantial
number of small entities, HHS uses a
change in revenue of more than 3 to 5
percent. We do not believe that this
threshold will be reached by the
requirements in this proposed rule.
Therefore, the Secretary has certified
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities.

78 Available at https://www.cms.gov/CCIIO/
Resources/Data-Resources/mlr.html.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a metropolitan statistical area and has
fewer than 100 beds. While this rule is
not subject to section 1102 of the Act,
we have determined that this proposed
rule would not adversely affect small
rural hospitals. Therefore, the Secretary
has certified that this proposed rule will
not have a significant impact on the
operations of a substantial number of
small rural hospitals.

G. Unfunded Mandates Reform Act
(UMRA)

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
also requires that agencies assess
anticipated costs and benefits before
issuing any rule whose mandates
require spending in any 1 year of $100
million in 1995 dollars, updated
annually for inflation. In 2023, that
threshold is approximately $177
million. Based on information currently
available, we expect the combined
impact on State, local, or tribal
governments and the private sector does
not meet the UMRA definition of
unfunded mandate.

H. Federalism

Executive Order 13132 establishes
certain requirements that an agency


https://www.cms.gov/CCIIO/Resources/Data-Resources/mlr.html
https://www.cms.gov/CCIIO/Resources/Data-Resources/mlr.html
https://www.sba.gov/document/support--table-size-standards
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must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has federalism implications.

While developing this rule, we
attempted to balance States’ interests in
running their own Exchanges, BHPs,
and Medicaid and CHIP programs with
CMS’s interest in establishing a
consistent definition of “lawfully
present” for use in eligibility
determinations across CMS programs.
We also attempted to balance States’
interests with the overall goals of the
ACA, as well as the goals of DHS’s
DACA policy and the provisions of the
DHS DACA Final Rule. By doing so, we
complied with the requirements of E.O.
13132.

In our view, while the provisions of
this proposed rule related to the
Exchanges (45 CFR 152.2 and 155.20)
and the BHP (42 CFR 600.5) would not
impose substantial direct requirement
costs on State and local governments,
this regulation has federalism
implications due to potential direct
effects on the distribution of power and
responsibilities among the State and
Federal governments relating to
determining standards related to
eligibility for health insurance through
Exchanges and BHPs. For example,
State Exchanges and BHPs would be
required to update their eligibility
systems in order to accurately evaluate
applicants’ lawful presence, and State
Exchanges and BHPs may wish to
conduct outreach to groups such as
DACA recipients who would newly be
considered lawfully present under the
rule. By our estimate, these
requirements do not impose substantial
direct costs on States. In addition, we
anticipate that these federalism
implications are mitigated because
States have the option to operate their
own Exchanges and the optional BHP.
After establishment, Exchanges must be
financially self-sustaining, with revenue
sources at the discretion of the State.
Current State Exchanges charge user
fees to issuers. As indicated earlier, a
BHP is optional for States. Therefore, if
implemented in a State, it provides
access to a pool of Federal funding that
would not otherwise be available to the
State. Accordingly, federalism
implications are mitigated if not entirely
eliminated as it pertains to a BHP.

Additionally, the proposals in this
rule related to Medicaid and CHIP may
impose substantial direct costs on State
governments. The Medicaid and CHIP
policies also have federalism
implications by creating a change in
eligibility that may not align with a

State’s position. However, we believe
this effect is mitigated because the
eligibility change is under an option
that States have the discretion to adopt
and maintain. In addition, Medicaid and
CHIP costs are shared between the
Federal Government and States, further
mitigating the impacts of compliance
with these new requirements. As such,
the costs to States by our estimate do
not rise to the level of specified
thresholds for significant burden to
States.

Chiquita Brooks-LaSure,
Administrator of the Centers for
Medicare & Medicaid Services,
approved this document on April 6,
2023.

List of Subjects

42 CFR Part 435

Aid to Families with Dependent
Children, Grant programs—health,
Medicaid, Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI), Wages.

42 CFR Part 457

Administrative practice and
procedure, Grant programs—health,
Health insurance, Reporting and
recordkeeping requirements.

42 CFR Part 600

Administrative practice and
procedure, Health care, health
insurance, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements.

45 CFR Part 152

Administrative practice and
procedure, Health care, Health
insurance, Penalties, Reporting and
recordkeeping requirements.

45 CFR Part 155

Administrative practice and
procedure, Advertising, Aged, Brokers,
Citizenship and naturalization, Civil
rights, Conflicts of interests, Consumer
protection, Grant programs—health,
Grants administration, Health care,
Health insurance, Health maintenance
organizations (HMO), Health records,
Hospitals, Indians, Individuals with
disabilities, Intergovernmental relations,
Loan programs—health, Medicaid,
Organization and functions
(Government agencies), Public
assistance programs, Reporting and
recordkeeping requirements, Sex
discrimination, State and local
governments, Taxes, Technical
assistance, Women, Youth.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services proposes to amend
42 CFR chapter IV as set forth below.

Title 42—Public Health

PART 435—ELIGIBILITY IN THE
STATES, DISTRICT OF COLUMBIA,
THE NORTHERN MARIANA ISLANDS,
AND AMERICAN SAMOA

m 1. The authority citation for part 435
continues to read as follows:

Authority: 42 U.S.C. 1302.

m 2. Part 435 is amended by—

m a. Removing all instances of the words
“non-citizen” and ‘“‘non-citizens” and
adding in their places the words
“noncitizen” and “noncitizens”,
respectively; and

m b. Removing all instances of the word
“Non-citizen” and adding in its place
the word “Noncitizen”; and

m c. Removing all instances of the words
“Qualified Non-Citizen” and adding in
its place the words “qualified
noncitizen”.

m 3. Section 435.4 is amended by adding
the definitions of “Lawfully present”
and “Lawfully residing” in alphabetical
order to read as follows:

§435.4 Definitions and use of terms.

Lawfully present means a noncitizen
who—

(1) Is a qualified noncitizen;

(2) Is in a valid nonimmigrant status,
as defined in 8 U.S.C. 1101(a)(15) or
otherwise under the immigration laws
(as defined in 8 U.S.C. 1101(a)(17));

(3) Is paroled into the United States in
accordance with 8 U.S.C. 1182(d)(5) for
less than 1 year, except for a noncitizen
paroled for prosecution, for deferred
inspection or pending removal
proceedings;

(4) Is granted temporary resident
status in accordance with 8 U.S.C. 1160
or 1255a;

(5) Is granted Temporary Protected
Status (TPS) in accordance with 8
U.S.C. 1254a;

(6) Is granted employment
authorization under 8 CFR 274a.12(c);

(7) Is a Family Unity beneficiary in
accordance with section 301 of Public
Law 101-649 as amended; or section
1504 of the LIFE Act Amendments of
2000, title XV of H.R. 5666, enacted by
reference in Public Law 106-554 (see
section 1504 of App. D to Pub. L. 106—
554);

(8) Is covered by Deferred Enforced
Departure (DED) in accordance with a
decision made by the President;

(9) Is granted deferred action,
including, but not limited to individuals
granted deferred action under 8 CFR
236.22;

(10) Has a pending application for
adjustment of status;

(11)(i) Has a pending application for
asylum under 8 U.S.C. 1158, for
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withholding of removal under 8 U.S.C.
1231, or for relief under the Convention
Against Torture; and

(ii) Is under the age of 14;

(12) Has been granted withholding of
removal under the Convention Against
Torture;

(13) Has a pending or approved
petition for Special Immigrant Juvenile
classification as described in 8 U.S.C.
1101(a)(27)(]);

(14) Is lawfully present in American
Samoa under the immigration laws of
American Samoa; or

(15) Is a Commonwealth of the
Northern Mariana Islands (CNMI)
resident as described in 48 U.S.C.
1806(e)(6).

Lawfully residing means an individual
who is a noncitizen who is considered
lawfully present under this section and
satisfies the State residency
requirements, consistent with § 435.403.
* * * * *

m 4. Section 435.12 is added to read as
follows:

§435.12 Severability.

(a) Any part of the definitions of
“lawfully present” and “lawfully
residing” in §435.4 held to be invalid
or unenforceable, including as applied
to any person or circumstance, shall be
construed so as to continue to give the
maximum effect to the provision as
permitted by law, along with other
provisions not found invalid or
unenforceable, including as applied to
persons not similarly situated or to
dissimilar circumstances, unless such
holding is that the provision of this
subpart is invalid and unenforceable in
all circumstances, in which event the
provision shall be severable from the
remainder of this subpart and shall not
affect the remainder thereof.

(b) The provisions in § 435.4 with
respect to the definitions of “‘lawfully
present” and “lawfully residing” are
intended to be severable from one
another and from the definitions of
“lawfully present” established at 42
CFR 600.5 and 45 CFR 155.20.

PART 457—ALLOTMENTS AND
GRANTS TO STATES

m 5. The authority citation for part 457
continues to read as follows:

Authority: 42 U.S.C. 1302.

m 6. Section 457.320 is amended by
adding paragraph (c) to read as follows:

§457.320 Other eligibility standards.
* * * * *

(c) Definitions. (1) Lawfully present
has the meaning assigned at § 435.4 of
this chapter.

(2) Lawfully residing has the meaning
assigned at § 435.4 of this chapter,
except that State residency requirements
must be consistent with paragraph (e) of
this section.

* * * * *

PART 600—ADMINISTRATION,
ELIGIBILITY, ESSENTIAL HEALTH
BENEFITS, PERFORMANCE
STANDARDS, SERVICE DELIVERY
REQUIREMENTS, PREMIUM AND
COST SHARING, ALLOTMENTS, AND
RECONCILIATION

m 7. The authority citation for part 600
continues to read as follows:

Authority: Section 1331 of the Patient
Protection and Affordable Care Act of 2010
(Pub. L. 111148, 124 Stat. 119), as amended
by the Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111-152,
124 Stat 1029).

m 8. Section 600.5 is amended by
revising the definition of “Lawfully
present” to read as follows:

§600.5 Definitions and use of terms.

* * * * *

Lawfully present has the meaning
given in 45 CFR 155.20.

* * * * *

For the reasons set forth in the
preamble, under the authority at 5
U.S.C. 301, the Department of Health
and Human Services proposes to amend
45 CFR subtitle A, subchapter B, as set
forth below.

Title 45—Public Welfare

PART 152—PRE-EXISTING CONDITION
INSURANCE PLAN PROGRAM

m 9. The authority citation for part 152
continues to read as follows:

Authority: Sec. 1101 of the Patient
Protection and Affordable Care Act (Pub. L.
111-148).

m 10. Section 152.2 is amended by
revising the definition of “Lawfully
present” to read as follows:

§152.2 Definitions.

* * * * *

Lawfully present has the meaning
given the term at 45 CFR 155.20.

* * * * *

PART 155—EXCHANGE
ESTABLISHMENT STANDARDS AND
OTHER RELATED STANDARDS
UNDER THE AFFORDABLE CARE ACT

m 11. The authority citation for part 155
continues to read as follows:

Authority: 42 U.S.C. 18021-18024, 18031—

18033, 18041-18042, 18051, 18054, 18071,
and 18081-18083.

m 12. Section 155.20 is amended by
revising the definition of “Lawfully
present” to read as follows:

§155.20 Definitions.
* * * * *

Lawfully present means a noncitizen
who—

(1) Is a qualified noncitizen as defined
at 42 CFR 435.4;

(2) Is in a valid nonimmigrant status,
as defined in 8 U.S.C. 1101(a)(15) or
otherwise under the immigration laws
(as defined in 8 U.S.C. 1101(a)(17));

(3) Is paroled into the United States in
accordance with 8 U.S.C. 1182(d)(5) for
less than 1 year, except for a noncitizen
paroled for prosecution, for deferred
inspection or pending removal
proceedings;

(4) Is granted temporary resident
status in accordance with 8 U.S.C. 1160
or 1255a;

(5) Is granted Temporary Protected
Status (TPS) in accordance with 8
U.S.C. 1254a;

(6) Is granted employment
authorization under 8 CFR 274a.12(c);

(7) Is a Family Unity beneficiary in
accordance with section 301 of Public
Law 101-649 as amended; or section
1504 of the LIFE Act Amendments of
2000, title XV of H.R. 5666, enacted by
reference in Public Law 106-554 (see
section 1504 of App. D to Pub. L. 106—
554);

(8) Is covered by Deferred Enforced
Departure (DED) in accordance with a
decision made by the President;

(9) Is granted deferred action,
including but not limited to individuals
granted deferred action under 8 CFR
236.22;

(10) Has a pending application for
adjustment of status;

(11)(i) Has a pending application for
asylum under 8 U.S.C. 1158, for
withholding of removal under 8 U.S.C.
1231, or for relief under the Convention
Against Torture; and

(ii) Is under the age of 14;

(12) Has been granted withholding of
removal under the Convention Against
Torture; or (13) Has a pending or
approved petition for Special Immigrant
Juvenile classification as described in 8
U.S.C. 1101(a)(27)(]).

m 13. Section 155.30 is added to read as
follows:

§155.30 Severability.

(a) Any part of the definition of
“lawfully present” in § 155.20 held to
be invalid or unenforceable, including
as applied to any person or
circumstance, shall be construed so as
to continue to give the maximum effect
to the provision as permitted by law,
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along with other provisions not found
invalid or unenforceable, including as
applied to persons not similarly situated
or to dissimilar circumstances, unless
such holding is that the provision of this
subpart is invalid and unenforceable in
all circumstances, in which event the
provision shall be severable from the
remainder of this subpart and shall not
affect the remainder thereof.

(b) The provisions in § 155.20 with
respect to the definition of “lawfully
present” are intended to be severable
from one another and from the
definitions of “lawfully present”” and
“lawfully residing” that are established
or cross-referenced in 42 CFR 435.4 and
457.320.

Dated: April 19, 2023.
Xavier Becerra,

Secretary, Department of Health and Human
Services.

[FR Doc. 2023-08635 Filed 4-24-23; 4:15 pm]
BILLING CODE 4150-28-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 107, 171, 172,173, 178,
and 180

[Docket No. PHMSA-2020-0102 (HM-219D);
Notice No. 2023-06]

RIN 2137-AF49

Hazardous Materials: Adoption of
Miscellaneous Petitions and Updating
Regulatory Requirements

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), Department of Transportation
(DOT).

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On March 3, 2023, PHMSA
published a notice of proposed
rulemaking (NPRM), entitled
“Hazardous Materials: Adoption of
Miscellaneous Petitions and Updating
Regulatory Requirements (HM—-219D),”
proposing changes to update, clarify,
improve the safety of, or streamline
various regulatory requirements. In
response to a request for an extension of
the comment period submitted by
Worthington Industries, PHMSA is
extending the comment period for the
HM-219D NPRM for an additional 45
days. Comments to the HM—219D NPRM
will now be due by June 16, 2023.
DATES: Comments should be received on
or before June 16, 2023. To the extent
possible, PHMSA will consider late-
filed comments.

ADDRESSES: Comments should reference
Docket No. PHMSA—-2020-0102 (HM—
219D) and may be submitted in the
following ways:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:1-202—493-2251.

e Mail: Dockets Management System,
U.S. Department of Transportation,
Dockets Operations, M—30, Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590—
0001.

e Hand Delivery: To the Docket
Management System: Room W12-140
on the ground floor of the West
Building, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except federal holidays.

Instructions: All submissions must
include the Agency name and Docket
Number (PHMSA-2020-0102) for this
notice at the beginning of the comment.
To avoid duplication, please use only
one of these four methods. All
comments received will be posted
without change to the Federal Docket
Management System (FDMS) and will
include any personal information you
provide.

Docket: For access to the dockets to
read associated documents or comments
received, go to https://
www.regulations.gov or DOT’s Docket
Operations Office (see ADDRESSES).

Privacy Act: In accordance with 5
U.S.C. 553(c), DOT solicits comments
from the public to better inform its
process. DOT posts these comments
without change, including any personal
information the commenter provides, to
https://www.regulations.gov, as
described in the system of records
notice (DOT/ALL-14 FDMS), which can
be reviewed at https://www.dot.gov/
privacy.

Confidential Business Information:
Confidential Business Information (CBI)
is commercial or financial information
that is both customarily and actually
treated as private by its owner. Under
the Freedom of Information Act (FOIA;
5 U.S.C. 552), CBI is exempt from public
disclosure. If your comments responsive
to this NPRM contain commercial or
financial information that is customarily
treated as private, that you actually treat
as private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN” for “proprietary
information.” Submissions containing
CBI should be sent to Steven Andrews,
U.S. Department of Transportation, 1200
New Jersey Avenue SE, Washington, DC

20590-0001. Any commentary that
PHMSA receives that is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
Steven Andrews, Standards and
Rulemaking Division, 202—366—8553,
Pipeline and Hazardous Materials Safety
Administration, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Washington, DC 20590—
0001.

SUPPLEMENTARY INFORMATION:
I. Background

PHMSA published the HM-219D
NPRM ® on March 3, 2023, in response
to 18 petitions for rulemaking submitted
by the regulated community between
May 2018 and October 2020 that
requested PHMSA address a variety of
provisions, including but not limited to
those pertaining to packaging, hazard
communication, and the incorporation
by reference of certain documents.
These proposed revisions maintain or
enhance the existing high level of safety
under the Hazardous Materials
Regulations while providing clarity and
appropriate regulatory flexibility in the
transport of hazardous materials. On
April 6, 2023, PHMSA received a
comment to the HM-219D NPRM
docket submitted by Worthington
Industries requesting that PHMSA
rescind certain elements of the HM—
219D NPRM or (in the alternative)
extend the comment period for
responding to the NPRM.

II. Comment Period Extension

PHMSA initially provided a 60-day
comment period for the HM-219D
NPRM, which closes on May 2, 2023. In
response to a request to extend the
comment period from Worthington
Industries, PHMSA is extending the
comment period for an additional 45
days. The comment period will now
close on June 16, 2023. This extension
provides the public with an additional
45 days and should provide adequate
opportunity for the public to submit
comments; however, PHMSA may at its
discretion extend the comment period
further if necessary. To the extent
possible, PHMSA will also consider
late-filed comments.

1See Hazardous Materials: Adoption of
Miscellaneous Petitions and Updating Regulatory
Requirements NPRM [88 FR 13624] at https://
www.federalregister.gov/documents/2023/03/03/
2023-03366/hazardous-materials-adoption-of-
miscellaneous-petitions-and-updating-regulatory-
requirements.
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Issued in Washington, DC, on April 20,
2023, under authority delegated in 49 CFR
part 1.97.

William S. Schoonover,

Associate Administrator of Hazardous
Materials Safety, Pipeline and Hazardous
Materials Safety Administration.

[FR Doc. 2023—-08724 Filed 4-25-23; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 673
[Docket No. FTA-2023-0007]
RIN 2132-AB44

Public Transportation Agency Safety
Plans

AGENCY: Federal Transit Administration
(FTA), Department of Transportation
(DOT).

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: The Federal Transit
Administration (FTA) is proposing new
requirements for Public Transportation
Agency Safety Plans (PTASP) that
include revised requirements for
Agency Safety Plans (ASP), safety
committees, cooperation with frontline
transit worker representatives in the
development of ASPs, safety risk
reduction programs, safety performance
targets, de-escalation training for certain
transit workers, and addressing
infectious diseases through the Safety
Management System (SMS) process.
FTA also proposes revisions to the
regulation to coordinate and align with
other FTA programs and safety
rulemakings.

DATES: Comments should be filed by
June 26, 2023. FTA will consider
comments received after that date to the
extent practicable.

ADDRESSES: You may send comments,
identified by docket number FTA-
2023-0007, by any of the following
methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for sending comments.

e Fax:(202) 493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery/Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC, between 9 a.m. and 5
p-m. ET, Monday through Friday, except
Federal holidays.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
rulemaking. All comments received will
be posted without change to https://
www.regulations.gov, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For internet access to the
docket to read background documents
and comments received, go to https://
www.regulations.gov. Background
documents and comments received may
also be viewed at the U.S. Department
of Transportation, 1200 New Jersey Ave.
SE, Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001, between 9
a.m. and 5 p.m. EST, Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
program matters, contact Stewart Mader,
Office of Transit Safety and Oversight,
(202) 366—-9677 or stewart.mader@
dot.gov. For legal matters, contact
Heather Ueyama, Office of Chief
Counsel, (202) 366—7374 or
heather.ueyama@dot.gov.

Office hours are from 8:30 a.m. to 5:00
p-m., Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Executive Summary
A. Purpose of Regulatory Action
B. Statutory Authority
C. Questions About Transit Worker Safety
Reporting Programs
II. Section-by-Section Analysis
III. Regulatory Analyses and Notices

I. Executive Summary

A. Purpose of Regulatory Action

This Notice of Proposed Rulemaking
(NPRM) proposes to amend the Public
Transportation Agency Safety Plans
(PTASP) regulation at 49 CFR part 673
with new requirements that would
incorporate explicit statutory changes in
the Bipartisan Infrastructure Law,
enacted as the Infrastructure Investment
and Jobs Act (Pub. L. 117-58; November
15, 2021). The Bipartisan Infrastructure
Law amends FTA’s safety program at 49
U.S.C. 5329(d) by adding to the PTASP
requirements for public transportation
systems that receive Federal financial
assistance under 49 U.S.C. chapter 53
(chapter 53).

In response to these statutory changes,
this NPRM proposes several revisions to
the PTASP regulation, including

requirements for the development,
update, and approval of Agency Safety
Plans (ASP); the establishment of a
Safety Committee; cooperation with
frontline transit worker representatives
in the development of ASPs; the
establishment of a safety risk reduction
program for transit operations to
improve safety by reducing the number
and rates of safety events, injuries, and
assaults on transit workers based on
data submitted to the National Transit
Database (NTD); the establishment of
safety performance targets for risk
reduction programs; the establishment
of de-escalation training for certain
transit workers; and the incorporation of
guidelines from the CDC or a State
health authority regarding exposure to
infectious diseases into the agency’s
SMS processes. FTA also proposes
revisions to 49 CFR part 673 based on
coordination and alignment with other
FTA programs and forthcoming safety
rulemakings.

Prior to publishing this NPRM, FTA
engaged in stakeholder outreach
regarding the new Bipartisan
Infrastructure Law PTASP requirements.
In accordance with the Department of
Transportation’s Guidance on
Communication with Parties outside of
the Federal Executive Branch (Ex Parte
Communications),! FTA has added a
memorandum summarizing these
communications to the docket for this
rulemaking. Where FTA has
incorporated stakeholder suggestions
into its regulatory proposals, FTA
discusses such suggestions in the
corresponding sections below.

B. Statutory Authority

Congress directed FTA to establish a
comprehensive Public Transportation
Safety Program, one element of which is
the requirement for PTASP, in the
Moving Ahead for Progress in the 21st
Century Act (Pub. L. 112—-141; July 6,
2012) (MAP-21), which was
reauthorized by the Fixing America’s
Surface Transportation Act (Pub. L.
114—-94; December 4, 2015). To
implement the requirements of 49
U.S.C. 5329(d), FTA issued a final rule
on July 19, 2018, that added part 673,
“Public Transportation Agency Safety
Plans,” to title 49 of the Code of Federal
Regulations (83 FR 34418).

The Bipartisan Infrastructure Law
continues the Public Transportation
Safety Program and adds to the PTASP
requirements for public transportation
systems that receive Federal financial
assistance under chapter 53.

1 Available at: https://www.transportation.gov/
regulations/memorandum-secretarial-officers-and-
heads-operating-administrations.
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The Bipartisan Infrastructure Law
made several changes to 49 U.S.C.
5329(d). This proposed rule would
revise portions of part 673 to
incorporate these new requirements.
The Bipartisan Infrastructure Law
amended 49 U.S.C. 5329(d)(1)(B) to
require that each recipient serving an
urbanized area with a population of
fewer than 200,000 (small urbanized
area) develop its ASP in cooperation
with frontline employee representatives.

In addition, the Bipartisan
Infrastructure Law added several new
requirements that apply to each
recipient of Urbanized Area Formula
Program funds under 49 U.S.C. 5307
(section 5307) that serves an urbanized
area with a population of 200,000 or
more (large urbanized area). The statute
requires these agencies to undertake the
following activities:

e Establish a Safety Committee that is
convened by a joint labor-management
process and consists of an equal number
of (1) frontline employee
representatives, selected by a labor
organization representing the plurality
of the frontline workforce employed by
the recipient or, if applicable, a
contractor to the recipient, to the extent
frontline employees are represented by
labor organizations; and (2) management
representatives. (49 U.S.C. 5329(d)(5)).
This Safety Committee has
responsibility, at a minimum, for:

O Approving the transit agency’s ASP
and any updates to the ASP before
approval by the agency’s Board of
Directors or equivalent entity (49 U.S.C.
5329(d)(1)(A));

O Setting safety performance targets
for the safety risk reduction program
using a three-year rolling average of the
data submitted by the transit agency to
the NTD (49 U.S.C. 5329(d)(4)(A));

O Identifying and recommending risk-
based mitigations or strategies necessary
to reduce the likelihood and severity of
consequences identified through the
agency’s safety risk assessment (49
U.S.C. 5329(d)(5)(A)(iii)(1));

© Identifying mitigations or strategies
that may be ineffective, inappropriate,
or were not implemented as intended
(49 U.S.C. 5329(d)(5)(A)(iii)(I1)); and

O Identifying safety deficiencies for
purposes of continuous improvement
(49 U.S.C. 5329(d)(5)(A)({ii)(IID)).

¢ Establish a risk reduction program
for transit operations to improve safety
by reducing the number and rates of
accidents, injuries, and assaults on
transit workers based on data submitted
to the NTD, including:

O A reduction of vehicular and
pedestrian accidents involving buses
that includes measures to reduce
visibility impairments for bus operators

that contribute to accidents, including
retrofits to buses in revenue service and
specifications for future procurements
that reduce visibility impairments; and

O The mitigation of assaults on transit
workers, including the deployment of
assault mitigation infrastructure and
technology on buses, including barriers
to restrict the unwanted entry of
individuals and objects into bus
operator workstations when a risk
analysis performed by the Safety
Committee determines that such barriers
or other measures would reduce assaults
on and injuries to transit workers ((49
U.S.C. 5329(d)(1)(D)).

¢ Allocate not less than 0.75 percent
of its section 5307 funds to safety-
related projects eligible under section
5307 (safety set-aside). In the event the
transit agency fails to meet a safety risk
reduction program safety performance
target:

O Allocate the transit agency’s safety
set-aside in the following fiscal year to
projects that are reasonably likely to
assist the agency in meeting the target,
including modifications to rolling stock
and de-escalation training (49 U.S.C.
5329(d)(4)).

e Ensure the agency’s comprehensive
staff training program includes
maintenance personnel and de-
escalation training. (49 U.S.C.
5329(d)(1)(H)(ii)).

In addition, the Bipartisan
Infrastructure Law requires that each
agency’s ASP address strategies to
minimize exposure to infectious
diseases, consistent with guidelines of
the CDC or a State health authority (49
U.S.C. 5329(d)(1)(D)).

C. Questions About Confidential Close-
Call/Near-Miss Transit Worker Safety
Reporting Programs

This NPRM does not propose any new
requirements related to transit worker
safety reporting programs. Through
voluntary review of ASPs and technical
assistance provided by its PTASP
Technical Assistance Center, FTA has
observed that many transit agencies
have incorporated mechanisms to allow
for confidential close call/near-miss
reporting as part of their transit worker
safety reporting programs. FTA is
interested in hearing from the transit
industry and other interested
stakeholders regarding any experience
establishing confidential reporting
methods for transit workers and would
appreciate feedback to the following
questions:

¢ Have transit agencies offered transit
workers methods to submit confidential
reports of near-misses or safety
concerns?

O If so, please share a brief summary
of such methods, including how transit
agencies ensure reports are submitted
confidentially.

© How many reports do such
programs receive annually?

O How has this reporting improved or
not improved transit agencies’ ability to
manage safety risk?

O What challenges, if any, have
transit agencies encountered, including
in protecting information to ensure
reports remain confidential, and in
taking action on reports that are
redacted?

© What has been the annual cost of
operating such programs?

e Have transit agencies participated
in a close-call or near-miss reporting
program facilitated by a third party to
protect the confidentiality of reporters?

O If so, please share a brief summary
of how the program works, including
whether transit agencies receive only
de-identified reports specific to the
agency, or if de-identified reports are
shared with all participants in the
program.

O How many reports do transit
agencies receive annually?

© How has this participation
improved or not improved transit
agencies’ ability to manage safety risk?

O What are the annual estimated costs
for participation in such programs?

o If transit agencies do not have a
confidential close-call or near-miss
reporting program, have such agencies
assessed the feasibility of establishing a
program? What are the expected benefits
and barriers that transit agencies have
identified, if any?

Respondents may respond to any
question and do not need to respond to
all questions.

II. Section-by-Section Analysis

FTA proposes several terminology
changes that would apply throughout
part 673. FTA proposes to change the
term ‘“‘agency’’ to ‘““transit agency” for
clarity. FTA also proposes to replace the
term “‘employee” with “transit worker”
for consistency with the changes to
section 673.5 discussed below.
Similarly, where FTA incorporates
Bipartisan Infrastructure Law
requirements involving transit
employees into the regulation, FTA uses
the term ‘““transit worker.”

In addition, FTA proposes three
terminology changes to ensure the
regulatory language aligns with SMS
terminology commonly used in the
transit industry. FTA would:

e Replace the term “risk” with
“safety risk,”

¢ Replace the term “mitigation”” with
“safety risk mitigation,” and
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¢ Replace the term “consequence”
with “potential consequence.”

Subpart A—General
1.1 Applicability

This section sets forth the
applicability of the PTASP regulation.
Currently, the regulation applies to any
State, local governmental authority, and
any other operator of a public
transportation system that receives
Federal financial assistance under 49
U.S.C. chapter 53. FTA has deferred
applicability to operators that only
receive Federal financial assistance
under 49 U.S.C. 5310 or 5311, or both
49 U.S.C. 5310 and 5311.

Through guidance, FTA has
consistently interpreted this provision
to mean that the PTASP regulation
applies to two categories of recipients:
(1) section 5307 recipients; and (2) rail
transit agencies. For consistency with
this existing practice, FTA proposes
revising section 673.1(b) to clarify that
the exception for section 5310 and
section 5311 recipients does not apply
to operators of rail fixed guideway
public transportation systems.
Accordingly, this change clarifies FTA’s
existing practice that all rail transit
agencies must meet the requirements of
part 673 if they receive Federal financial
assistance under chapter 53.

1.2 Definitions

This section sets forth the definitions
of key terms used in the regulation. FTA
proposes several changes to this section
for clarity, as well as several changes
related to Bipartisan Infrastructure Law
requirements.

Amendments for Clarity

FTA proposes adding, amending, and
deleting several definitions in section
673.5. These modifications provide
greater clarity and are not intended to
change the application of any existing
requirements.

FTA would remove the definitions of
“accident,” “event,” “incident,”
“occurrence,” and “‘serious injury” from
section 673.5. In their place, FTA would
add a single term: ““safety event.” This
change is intended to simplify the
classification of safety events.

FTA proposes to add a definition of
“emergency’’ to clarify requirements
related to emergency response and
preparedness plans. This definition
would mirror the statutory definition in
49 U.S.C. 5324.

FTA would replace the existing term
“Equivalent Authority” with
“equivalent entity”’ to conform with the
statutory term used in 49 U.S.C.
5329(d)(1)(A).

FTA would add definitions for the
terms ‘‘near-miss’’ and “roadway”’ to
clarify new requirements that FTA is
proposing to the regulation.

FTA proposes to add a definition of
“public transportation.” This definition
mirrors the statutory definition
provided in 49 U.S.C. 5302. Similarly,
FTA would add definitions of the terms
“potential consequence,” “recipient,”
“direct recipient,” and “subrecipient”
for clarity. All of these terms are used
frequently in the regulation, but they
were not defined previously in this
section.

FTA proposes to make minor edits to
the definition of ‘“rail fixed guideway
public transportation system” for
clarity.

FTA would modify the existing terms
“risk” and “risk mitigation” by adding
the word “‘safety”” before each to ensure
regulatory language aligns with SMS
terminology commonly used in the
transit industry.

FTA would modify the definition of
“Safety Management Policy,” “Safety
Management System,” and ‘““Safety Risk
Management” for clarity and to ensure
regulatory language aligns with SMS
terminology commonly used in the
transit industry.

FTA would modify the definition of
“small public transportation provider”
to align with the definition of Tier II
Provider in FTA’s Transit Asset
Management regulation (49 CFR 625).
This is consistent with FTA’s existing
interpretation of small public
transportation provider. FTA notes that
certain transit agencies will meet the
definition of both “small public
transportation provider” and “large
urbanized area provider.” This would
occur if the small public transportation
provider serves a large urbanized area.
In such cases, the transit agency must
meet all large urbanized area provider
requirements, including establishing a
Safety Committee and safety risk
reduction program.

Finally, FTA would amend the
definition of “transit agency” to clarify
FTA’s existing practice that PTASP
applies only to rail transit agencies and
section 5307 recipients and
subrecipients, as discussed above.

Amendments Related to the Bipartisan
Infrastructure Law

FTA proposes adding definitions to
section 673.5 related to the new
Bipartisan Infrastructure Law PTASP
requirements.

The Bipartisan Infrastructure Law
amended 49 U.S.C. 5302 to add a
definition of “‘assault on a transit
worker.” FTA would incorporate the

statutory definition of this term into
section 673.5 without change.

FTA proposes to add a definition of
“CDC,” which relates to the statutory
requirement in 49 U.S.C. 5329(d)(1)(D)
about minimizing exposure to infectious
diseases. In addition, FTA proposes to
add definitions for the terms “joint
labor-management process,” “‘safety
committee,” and “safety set aside.”
Each of these terms relates to Bipartisan
Infrastructure Law requirements for
Safety Committees and safety risk
reduction programs.

Many of the Bipartisan Infrastructure
Law PTASP requirements only apply to
section 5307 recipients and
subrecipients that serve an urbanized
area with a population of 200,000 or
more (large urbanized area). FTA
proposes to capture this category of
transit agencies by adding a new
defined term to section 673.5: “‘large
urbanized area provider.” For clarity,
FTA also proposes to define the term
‘“urbanized area.” The proposed
definition mirrors how the term is
defined in 49 U.S.C. 5302.

FTA would make a minor change to
the definition of ““State Safety Oversight
Agency” to add a citation to the State
Safety Oversight Agency (SSOA)
inspection provision at 49 U.S.C.
5329(k), which was added by the
Bipartisan Infrastructure Law.

Finally, FTA would add a definition
of “transit worker” that includes
employees, contractors, and volunteers
working on behalf of the transit agency.
This definition would ensure that
transit worker-related requirements,
such as training, will apply to
volunteers, such as volunteer transit
operators who are a crucial part of the
staff at some transit agencies, especially
in rural areas.

Subpart B—Safety Plans

673.11 General Requirements

This section establishes general
PTASP requirements. FTA proposes
revising section 673.11(a) to remove
language about the initial regulatory
deadline for establishing an ASP
because the deadline has already
passed. FTA also proposes to add the
word “‘State” to clarify that States have
arole in ASP development for certain
small public transportation providers.
This is a clarification that does not
change any existing requirements.

The Bipartisan Infrastructure Law
amended 49 U.S.C. 5329(d) to require
that the Safety Committee of section
5307 recipients that serve a large
urbanized area must approve the ASP
and any updates to the ASP. Per statute,
this approval must occur before the
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transit agency’s Board of Directors or
equivalent entity approves the ASP or
update. FTA proposes revising section
673.11(a)(1) to incorporate this statutory
requirement. The requirement to obtain
Safety Committee approval applies only
to large urbanized area providers. For all
other transit agencies, the existing
requirement for Board or equivalent
entity approval remains unchanged.

Section 673.11(a)(3) provides that
ASPs must include safety performance
targets based on the safety performance
measures established under FTA’s
National Public Transportation Safety
Plan (NSP). FTA proposes to clarify
FTA’s existing practice that the safety
performance targets are set annually.
FTA also proposes revising this section
to clarify that performance targets for
the safety risk reduction program under
section 673.20 are required only for
large urbanized providers.

FTA proposes revising section
673.11(a)(6) to add paragraph (ii)
requiring rail transit agencies to include
or incorporate by reference in their
ASPs the policies and procedures
regarding rail transit workers on the
roadway. This requirement relates to
FTA’s forthcoming Roadway Worker
Protection (RWP) proposed rule. This
RWP proposal is responsive to National
Transportation Safety Board (NTSB)
recommendations related to roadway
worker protection.

FTA also proposes revising section
673.11(a)(6) to add paragraph (iii)
requiring rail transit agencies to include
or incorporate by reference in their
ASPs the policies and procedures to
provide access to facilities and required
data regarding the SSOA’s risk-based
inspection programs. This proposal
relates to Bipartisan Infrastructure Law
requirements regarding SSOA risk-based
inspection programs at 49 U.S.C.
5329(k).

FTA proposes adding section
673.11(a)(7) to require large urbanized
area providers to include in their ASP
a safety risk reduction program that
meets the requirements of section
673.20. Agencies may choose to
document safety risk reduction program
elements in the Safety Risk Management
and Safety Assurance sections of their
ASP.

FTA is not proposing any changes to
673.11(d), which requires a State to
draft and certify an ASP for a small
public transportation provider that is
located in that State. However, FTA
wants to make clear that a small public
transportation provider may also be a
large urbanized area provider and thus
required to have an ASP with the
attendant provisions, such as a Safety
Committee and risk reduction program.

FTA proposes striking the current
language at section 673.11(e) to remove
reference to the “System Safety Program
Plan” under part 659. The requirement
to have a System Safety Program Plan
has been replaced by the requirement to
have an ASP, and FTA rescinded part
659 on February 7, 2022 (87 FR 6783).
In response to this change, FTA would
redesignate existing paragraph (f) as
paragraph (e). In the new section
673.11(e), FTA proposes minor wording
changes for clarity.

673.13 Certification of Compliance

This section sets forth certification
requirements. FTA proposes revising
section 673.13(a) to remove an outdated
initial certification deadline and to
clarify FTA’s existing practice that a
direct recipient or State’s initial PTASP
certification must occur by the start of
operations. In addition, FTA proposes to
revise section 673.13 to clarify that only
direct recipients and States must certify
compliance with part 673. This is not a
change to FTA’s current practice. FTA
notes for clarity that subrecipients are
not required to certify compliance with
PTASP; direct recipients certify on
behalf of their subrecipients.

673.17 Cooperation With Frontline
Transit Worker Representatives

In a new section 673.17, FTA
proposes requirements for transit agency
cooperation with frontline transit
worker representatives, as required by
the Bipartisan Infrastructure Law. In
section 673.17(a), FTA would
incorporate the statutory requirement
that a large urbanized area provider
must establish a Safety Committee.
Section 673.17(b) incorporates the
statutory requirement that a transit
agency that is not a large urbanized area
provider must develop its ASP in
cooperation with frontline transit
worker representatives, as required by
the Bipartisan Infrastructure Law. In
this section, FTA also proposes that
such providers must include or
incorporate by reference in the ASP a
description of how frontline transit
worker representatives cooperate in the
development and update of the ASP.

Subpart C—Safety Committee and
Safety Risk Reduction Program

FTA proposes creating a new subpart
G, “Safety Committee and Safety Risk
Reduction Program” that incorporates
Bipartisan Infrastructure Law
requirements for Safety Committees and
Safety Risk Reduction Programs.

673.19 Safety Committee

The Bipartisan Infrastructure Law
requires that transit agencies serving a

large urbanized area establish a Safety
Committee that meets certain
requirements. FTA proposes a new
section 673.19(a) in response to the
statutory requirement that the Safety
Committee be convened by a joint-labor
management process and adds a
requirement that the Safety Committee
be appropriately scaled to the size,
scope, and complexity of the transit
agency.

In section 673.19(b), FTA incorporates
the statutory requirement that the Safety
Committee consist of an equal number
of frontline transit worker
representatives and management
representatives. FTA notes that there
must be an equal number of frontline
transit worker representative and
management representative voting
members on the Safety Committee.
However, this requirement does not
prohibit designation of additional non-
voting participants, such as
management representative alternates
who may serve in a voting capacity in
the event of a management
representative voting member absence,
or frontline transit worker
representative alternates who may serve
in a voting capacity in the event of a
frontline transit worker representative
voting member absence. FTA also
proposes a requirement that the Safety
Committee include frontline transit
worker representatives from major
transit service functions to the extent
practicable.

The Bipartisan Infrastructure Law
requires that the frontline transit worker
representatives be selected by a labor
organization representing the plurality
of the frontline workforce. FTA
incorporates this statutory requirement
into section 673.19(b). FTA also
proposes a requirement that the Safety
Committee include frontline transit
worker representatives from major
transit service functions to the extent
practicable. FTA also proposes that if a
transit agency’s frontline transit workers
are not represented by a labor
organization, the transit agency must
adopt a mechanism to ensure that
frontline transit workers select frontline
transit worker representatives for the
Safety Committee. FTA is proposing this
requirement to ensure that in situations
where frontline transit workers are not
represented by a labor organization,
frontline transit workers select the
frontline transit worker representatives.

FTA proposes section 673.19(c),
which requires that certain policies and
procedures about the composition,
responsibilities, and operations of the
Safety Committee be included or
incorporated by reference in the ASP.
One of these proposed policies and
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procedures addresses how the Safety
Committee will manage disputes and tie
votes to ensure it carries out its
operations. Through outreach meetings
with FTA, some stakeholders voiced
concerns that Safety Committees could
become deadlocked. This has the
potential to delay the development or
update of an agency’s ASP and the
operation of the agency’s SMS. FTA
finds this concern to be valid and
therefore proposes that ASPs include
policies or procedures to address this
situation. Additional details about
FTA’s stakeholder outreach meetings
can be found in the docket to this
rulemaking.

FTA proposes section 673.19(d),
which identifies statutorily required
activities that the Safety Committee
must take, including ASP review and
approval, setting annual safety
performance targets to support the
safety risk reduction program, and
support of SMS activities. The proposed
activities of the Safety Committee
implement requirements of the
Bipartisan Infrastructure Law.

673.20 Safety Risk Reduction Program

The Bipartisan Infrastructure Law
requires recipients serving large
urbanized areas to establish a safety risk
reduction program for transit operations
to improve safety by reducing the
number and rates of accidents, injuries,
and assaults on transit workers based on
data submitted to the NTD, including:
(1) a reduction of vehicular and
pedestrian accidents involving buses,
including measures to reduce visibility
impairments for bus operators that
contribute to accidents; and (2) the
mitigation of assaults on transit workers,
including the deployment of assault
mitigation infrastructure and technology
on buses. Section 5329(d)(1)(I) describes
specific mitigations for reducing safety
events, including retrofits to buses in
revenue service and specifications for
future procurements that reduce
visibility impairments, and barriers to
restrict the unwanted entry of
individuals and objects into the
workstations of bus operators.

To incorporate this requirement, FTA
proposes a new section 673.20(a), which
requires large urbanized area providers
to establish a safety risk reduction
program that includes the two statutory
areas discussed above. FTA proposes
that a key element of this program
would be the consideration of safety risk
mitigations consistent with proposed
sections 673.20(a)(2) through (a)(4).

In these sections, FTA proposes that
when carrying out the Safety Risk
Management (SRM) process for risk
relating to vehicular and pedestrian

safety events involving transit vehicles,
and for risk relating to assaults on
transit workers, a large urbanized area
provider must consider specific
mitigations. These safety risk
mitigations are based on the mitigations
listed in 49 U.S.C. 5329(d)(1)(I)
described above. However, section
673.20(a)(2) would require
consideration of operator visibility
impairment mitigations for any type of
transit vehicles, not just buses.
Similarly, section 673.20(a)(3) would
require consideration of assault
mitigation infrastructure and technology
in any type of transit vehicle and in
transit facilities, not just buses. FTA
believes that tying the safety risk
reduction program to transit agencies’
existing Safety Risk Management (SRM)
process will support and reinforce
consistent application of SMS practices
for all safety risk mitigation, including
for the two statutory areas identified in
section 5329(d)(1)(I).

FTA is proposing this requirement
pursuant to 49 U.S.C. 5329(d)(1)(I) and
49 U.S.C. 5329(d)(1)(C) and (D). In using
the word “including” when describing
the risk reduction program, 49 U.S.C.
5329(d)(1)(I)(i) and (ii) outline a non-
exclusive list of program elements. FTA
therefore believes that requiring
consideration of additional mitigations
in the risk reduction program is
appropriate. In addition, 49 U.S.C.
5329(d)(1)(C) and (D) require that each
agency’s ASP include “methods for
identifying and evaluating safety risks
throughout all elements of the public
transportation system,” and “strategies
to minimize the exposure of the public,
personnel, and property to hazards and
unsafe conditions,” respectively. As
described in FTA’s 2018 PTASP final
rule, “[elach of these requirements is
consistent with the second component
of SMS—Safety Risk Management.” (83
FR 34418, at 34453). The proposed
requirement to consider specific
mitigations through the SRM process
would enable agencies to evaluate
visibility impairment and transit worker
assault safety risks more effectively, and
would enable them to minimize the
exposure of the public, personnel, and
property to related hazards and unsafe
conditions. FTA believes that this
requirement will lead to improved
safety performance at all applicable
transit agencies.

To incorporate the statutorily required
role of the Safety Committee, FTA
proposes section 673.20(a)(4). Pursuant
to this section, when a Safety
Committee performs a safety risk
analysis, determines that particular
safety risk mitigations would reduce
assaults on transit workers and injuries

to transit workers, and recommends
such mitigations to the Accountable
Executive, the transit agency must
implement one or more of these
recommended mitigations. Consistent
with existing PTASP regulation
requirements, the Accountable
Executive retains direction over the
human and capital resources needed to
develop and maintain the ASP and has
ultimate accountability for the agency’s
safety performance. Accordingly, if in
exercising this responsibility the
Accountable Executive determines that
safety risk mitigations recommended by
the Safety Committee are not feasible or
effective in improving the agency’s
overall safety performance, it may
decline to implement such mitigation.
The Accountable Executive should
document such decisions consistent
with the recordkeeping requirements of
section 673.31.

The Bipartisan Infrastructure Law
requires that the Safety Committees of
recipients serving large urbanized areas
establish performance targets for the
safety risk reduction program using a 3-
year rolling average of data submitted by
the recipient to the NTD. FTA proposes
to incorporate those requirements into
section 673.20(b) and proposes that
these targets must be set on an annual
basis. These targets will be based on
performance measures and standards
that FTA will propose in a separate
action, the National Public
Transportation Safety Plan, which is to
be published for public comment at a
later date. As required by the Bipartisan
Infrastructure Law, these performance
measures for a safety risk reduction
program must be included in the
National Public Transportation Safety
Plan (49 U.S.C. 5329(b)(2)(A)). Once
those performance measures are
established in the National Public
Transportation Safety Plan, transit
agencies will use these measures to set
targets for the safety risk reduction
program, as required by 49 U.S.C.
5329(d).

Some large urbanized area providers
that qualify as Reduced Reporters for
NTD reporting purposes may not
currently report detailed safety event
information to the NTD. FTA is
considering revisions to NTD safety data
forms to support more granular data
collection from these transit agencies.
However, these revisions have not gone
into effect yet. Accordingly, for
purposes of annual safety performance
target setting for the safety risk
reduction program, FTA is proposing to
require that the Safety Committees of
large urbanized area providers set these
targets only based on the level of detail
the transit agency is required to report
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to the NTD. If a transit agency has not
been required to report three years of
data to the NTD relating to a
performance measure yet, the Safety
Committee would not set a risk
reduction performance target for that
specific measure yet. Target setting for
the performance measure would begin
once the transit agency has been
required to report three years of data to
the NTD corresponding to the
performance measure.

FTA is not proposing to require that
a defined amount of annual reduction
be reflected in the safety risk reduction
program performance targets. FTA
believes that Safety Committees should
have flexibility regarding the amount of
annual reduction defined by their
targets, as long as the methodology uses
a three-year rolling average of data
reported to the NTD and the targets
reflect an annual reduction.

FTA also proposes section 673.20(d),
which leverages the continuous
improvement processes established
under section 673.27(d) to require that
transit agencies monitor their safety
performance against the annual safety
performance targets the Safety
Committee sets for the safety risk
reduction program.

Section 673.20(e) incorporates
Bipartisan Infrastructure Law
requirements addressing failure to meet
an annual safety performance target set
under the safety risk reduction program.
This includes the requirement that if a
large urbanized area provider does not
meet one of the safety risk reduction
performance targets, it must allocate at
least 0.75% of its section 5307 funds in
the following fiscal year to safety-related
projects eligible under section 5307 that
are reasonably likely to assist the agency
in meeting the target in the future. FTA
proposes that large urbanized area
providers that do not meet an
established target assess the associated
safety risk using the methods or
processes established under section
673.25(c) and mitigate associated safety
risk based on the results of the safety
risk assessment.

Subpart D—Safety Management
Systems

FTA proposes redesignating existing
subpart C as subpart D, Safety
Management Systems.

673.23 Safety Management Policy

In section 673.23(a), FTA proposes
adding a requirement for the transit
agency’s Safety Management Policy to
include a description of the transit
agency’s Safety Committee or approach
to cooperation with frontline transit
worker representatives, as applicable.

This ensures the policy describes the
coordination with frontline transit
workers required under the Bipartisan
Infrastructure Law.

Section 673.23(b) currently requires
agencies to establish and implement a
safety reporting process. FTA proposes
two changes to this paragraph. First,
FTA proposes to replace the words
“safety conditions” with “safety
concerns,” and to add a few examples
of safety concerns. This change
describes the reporting process
requirement more accurately. Second,
with respect to required protections for
transit workers who report, FTA also
proposes to delete the words “safety
conditions to senior management.”” This
wording is duplicative of information
already conveyed in the paragraph. This
is a minor change that does not alter any
existing requirements.

In section 673.23(d)(1), FTA proposes
adding a requirement for the
Accountable Executive to receive and
consider safety risk mitigation
recommendations of the Safety
Committee. This additional Accountable
Executive responsibility ensures that the
Safety Committee has a meaningful
voice in safety-related decision-making.
Further, in section 673.23(d)(3), FTA
proposes to require that large urbanized
area providers establish the necessary
authorities, accountabilities, and
responsibilities for the management of
safety for the Safety Committee. In
section 673.23(d)(5), FTA proposes
adding the Safety Committee to the list
of groups which the transit agency may
designate as key staff in developing,
implementing, and operating the transit
agency’s SMS. This addition relates to
Bipartisan Infrastructure Law Safety
Committee requirements and requires
large urbanized area providers to
address new Safety Committee
requirements through the Safety
Management Policy component of their
SMS.

673.25 Safety Risk Management

FTA proposes amending section
673.25(b)(2) to clarify existing
requirements for transit agencies to
consider certain data and information as
a source for hazard identification. In
addition, the Bipartisan Infrastructure
Law requires ASPs to address
minimizing exposure to infectious
diseases, consistent with guidelines
from the CDC or a State health
authority. In response to this statutory
requirement, FTA proposes also
amending section 673.25(b)(2) to require
transit agencies to consider data and
information from the CDC or a State
health authority regarding exposure to
infectious disease as a source for hazard

identification. FTA also proposes that
transit agencies consider safety concerns
identified through the transit agency’s
Safety Assurance activities. FTA
proposes this change to establish the
link more clearly between Safety Risk
Management and Safety Assurance
activities.

In section 673.25(c)(2), FTA proposes
wording changes to clarify the
application of existing safety risk
assessment requirements and the
connection between safety risk
assessment and safety risk mitigation.
One of these changes clarifies that safety
risk assessments should ultimately
inform the prioritization of safety risk
mitigation activity rather than simply
the prioritization of identified hazards.
This change is intended to clarify FTA’s
original intent that safety risk
assessment activity informs the
prioritization of safety resources to
mitigate safety risk.

In section 673.25(d)(1), FTA proposes
minor wording changes consistent with
the changes proposed in section 673.5.
FTA also proposes that the safety risk
management process of large urbanized
area providers must address the role of
the agency’s Safety Committee. This
ensures that the SMS of these providers
incorporates the Safety Committee’s
statutorily required responsibilities
relating to safety risk management.

FTA proposes adding section
673.25(d)(2), which would require
transit agencies to consider guidance
provided by an oversight authority, if
applicable, and FTA as a source for
safety risk mitigation. In response to
Bipartisan Infrastructure Law
requirements, this paragraph would also
require agencies to consider CDC or
State health authority guidelines to
prevent or control exposure to
infectious diseases.

673.27 Safety Assurance

FTA proposes amending the
continuous improvement requirement
in section 673.27(d)(1) to specify that a
transit agency must establish a process
to assess its safety performance
annually. FTA proposes that the process
include identifying deficiencies in the
transit agency’s SMS and in the agency’s
safety performance against its safety
performance targets, including safety
performance targets required for all
transit agencies at section 673.11(a)(3)
and safety performance targets set by the
Safety Committees of large urbanized
area providers for the safety risk
reduction program as required at section
673.20(b). This updated requirement
clarifies FTA’s intent for the frequency
and substance of this performance
assessment, and addresses industry
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concerns that the regulation did not
specify a timeline for assessing safety
performance. For large urbanized area
providers, FTA also proposes that the
continuous improvement process must
address the role of the transit agency’s
Safety Committee. This ensures that the
SMS of these providers incorporates the
Safety Committee’s statutorily required
responsibilities relating to continuous
improvement.

FTA further proposes to require that
rail transit agencies must address
internal safety review requirements
established by SSOAs as part of the
continuous improvement element of
Safety Assurance. FTA proposes minor
wording changes in section 673.25(d)(2)
for clarity.

In section 673.27(a), FTA proposes to
extend the continuous improvement
requirements to small public
transportation providers. In the current
regulation, small public transportation
providers are exempt from this
requirement. This change is responsive
to the Bipartisan Infrastructure Law,
which requires large urbanized area
providers to establish a Safety
Committee and a safety risk reduction
program that involves key elements of
continuous improvement, such as safety
performance target setting, safety
performance monitoring, and the
identification of safety deficiencies and
safety performance issues. Certain small
public transportation providers meet the
definition of large urbanized area
provider and are therefore subject to
these statutory requirements.
Additionally, under the existing rule, all
small public transportation providers
already are required to set safety
performance targets based on the safety
performance measures established in
the NSP. FTA does not believe that the
continuous improvement requirements
will be burdensome for small public
transportation providers. Based on the
experience that these providers have
gained by operating an SMS and
carrying out required safety
performance measurement activities,
FTA expects they will be able to
formalize these continuous
improvement activities and document
them in their ASP.

In addition, FTA proposes a change to
the safety performance monitoring and
measurement requirements in section
673.27(b). FTA proposes that for large
urbanized area providers, these
activities must address the role of the
agency’s Safety Committee. This ensures
that the SMS of these providers
incorporates the Safety Committee’s
statutorily required responsibilities
relating to safety performance
monitoring and measurement.

673.29 Safety Promotion

Pursuant to 49 U.S.C. 5329(d)(1)(H),
each agency’s ASP must include a
comprehensive staff training program.
The Bipartisan Infrastructure Law
amended this provision to require that
large urbanized area providers include
maintenance workers and de-escalation
training in their training programs.

To incorporate the de-escalation
training requirement, FTA proposes
adding language to section 673.29(a)
that would require transit agencies to
include de-escalation training in their
comprehensive safety training program.
This requirement would apply to all
agencies, not just large urbanized area
providers. FTA is proposing this
requirement pursuant to 49 U.S.C.
5329(d)(1)(H)(i). In using the word
“including” when describing the
comprehensive safety training program,
49 U.S.C. 5329(d)(1)(H)(1) outlines a
nonexclusive list of program elements.
FTA therefore believes that requiring
de-escalation training for operations
personnel and personnel directly
responsible for safety at all transit
agencies is appropriate. FTA believes
this is appropriate and necessary to
enhance the safety outcomes for all
transit workers and users of
transportation, not just those in large
urbanized areas.

FTA also proposes that the training
program must include training on safety
concern identification and reporting.
This training requirement would
address a common industry need for
greater understanding of how to report
safety concerns through safety reporting
programs.

This section would also incorporate
the statutory requirement that large
urbanized area providers must include
maintenance workers in their training
programs in new section 673.29(a)(2).

In section 673.29(b), FTA proposes to
require transit agencies to integrate the
results of cooperation with frontline
transit worker representatives and joint
labor-management Safety Committee
activities into their safety
communication activities. FTA proposes
this modified requirement to address
the communication impacts resulting
from the new requirements for
cooperation with frontline transit
worker representatives and joint labor-
management Safety Committee activities
and to make sure that the results of
these activities are communicated
throughout the organization.

Subpart E—Safety Plan Documentation
and Recordkeeping
FTA proposes establishing a new

subpart E for Safety Plan Documentation
and Recordkeeping.

673.31 Safety Plan Documentation

FTA proposes a minor edit to the
safety plan documentation requirements
in section 673.31 to clarify that a transit
agency must make documents available
upon request by a State having
jurisdiction.

III. Regulatory Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and Executive
Order 13563 (Improving Regulation and
Regulatory Review)

Executive Order 12866 (‘“Regulatory
Planning and Review”), as
supplemented by Executive Order
13563 (“Improving Regulation and
Regulatory Review”’), directs Federal
agencies to assess the benefits and costs
of regulations, to select regulatory
approaches that maximize net benefits
when possible, and to consider
economic, environmental, and
distributional effects. It also directs the
Office of Management and Budget
(OMB) to review significant regulatory
actions, including regulations with
annual economic effects of $100 million
or more. OMB has determined that the
proposed rule is not significant within
the meaning of Executive Order 12866
and has not reviewed it under that
order.

Overview and Need for Regulation

The proposed rule, which implements
amendments made by the Bipartisan
Infrastructure Law, would add
requirements for transit agencies subject
to the existing regulation for Public
Transportation Agency Safety Plans.
The applicable agencies include all rail
transit agencies and all transit agencies
receiving section 5307 funding.
Agencies would need to incorporate de-
escalation training into their safety
training programs and would need to
incorporate guidelines for infectious
disease exposure into their safety
management system processes. In
addition, small public transportation
providers would need to establish
continuous improvement processes to
assess safety performance; current
regulation requires transit providers to
establish processes but exempts small
providers.

The proposed rule would also create
requirements for transit agencies based
on the urbanized areas they serve.
Agencies serving urbanized areas with
200,000 or more people would need to
establish safety committees, safety risk
reduction programs with safety
performance targets, and include
maintenance workers in their safety
training programs. The agencies would
need to allocate at least 0.75 percent of
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their section 5307 funding to eligible
safety projects. If an agency did not
meet a safety performance target, it
would need to allocate its set-aside
funding to projects that are reasonably
likely assist the agency in meeting the
target. Agencies serving urbanized areas
with fewer than 200,000 people would
need to develop their agency safety
plans in cooperation with frontline
transit worker representatives.

Benefits

The proposed rule would reduce the
risk of fatalities and injuries for transit
workers, bus passengers, drivers, and
pedestrians if transit agencies adopt
safety risk mitigations that they would
not have adopted under current agency
safety plans or spending levels. FTA
expects that agencies would be more
likely to adopt mitigations to reduce the
risk of bus collisions and transit worker
assault. Example mitigations include
bus sensors and surveillance systems to
detect objects and pedestrians, or bus
operator barriers to protect drivers. At
the same time, some mitigations like de-
escalation training for transit operators
have already been widely adopted. FTA
currently does not have information to
determine what additional mitigations
agencies would adopt due to the
proposed rule and has therefore not
estimated the associated benefits.

FTA seeks information from
commenters to estimate the benefits of
the proposed rule. What safety
interventions would agencies be more

likely to adopt as a result of developing
risk reduction programs or explicitly
considering bus collisions and transit
worker assaults?

Costs

Transit agencies may incur economic
costs to adopt safety interventions if the
proposed rule leads to changes in safety
plans or spending levels. While the
proposed rule would require agencies to
allocate at least 0.75 percent of section
5307 funds to eligible safety projects,
the resulting changes in spending are
unknown for two reasons. First, FTA
does not have information to estimate
the risk reduction targets agencies
would set or the likelihood that agencies
would not meet the targets. Second, if
an agency spends more of its section
5307 funding on safety interventions but
can offset the increased spending by
spending less of its state and local
funding, then total spending may
increase by a smaller amount or even
remain unchanged.

Transit agencies would also incur
costs to meet the new administrative
and reporting requirements. To estimate
the costs, FTA subject-matter experts
estimated the number of transit agencies
affected, the number and type of staff
involved, and the time needed (Table 1).
FTA determined that the requirements
would affect 428 agencies in large
urbanized areas and 280 agencies in
small urbanized areas. Within an
agency, safety managers, operations
managers, and frontline worker

representatives would spend the most
time to meet the requirements each year.
FTA then used the estimates to calculate
costs for the first ten years of the rule
from 2023—the assumed effective date
of the rule—to 2032.

The estimates in Table 1 account for
current transit agency practices. For de-
escalation training, almost all agencies
established programs after the
Transportation Security Administration
issued a security directive in January
2021 requiring mask use on public
transportation.2 The directive, which is
no longer in effect as of April 2022,3
required agencies to brief employees
responsible for enforcing the directive.
Agencies established de-escalation
training programs as part of their
briefings, and FTA developed free
online training resources allowing
frontline employees to complete
training by themselves.* For agency
safety plans, FTA has the understanding
that most agencies already involve
frontline worker representatives; for that
reason, the estimated hours and staff for
frontline worker involvement only cover
new reporting requirements.

Some agencies also began meeting
requirements after FTA issued a Dear
Colleague letter in February 2022
describing statutory changes in the
Bipartisan Infrastructure Law.5 In that
case, however, FTA keeps the agencies
in its cost analysis because agencies
would not have incorporated the
requirements without the Congressional
mandate.

TABLE 1—STAFF AND HOURS NEEDED TO MEET ADMINISTRATIVE AND REPORTING REQUIREMENTS

: - First-year Annual

Requirement Affected entities Staff houyrs hours
De-escalation training ...........ccccocevvviiiciiinienne, 12,000 frontline employees (5% of 240,000 as of June 2022) | Frontline personnel ......... 2 0.25
Continuous improvement processes ...........ccc.o.u. 572 small public transit Providers ..........ccoccoerereeienenienenens Chief Safety Officer 1 4
Safety manager .. 1 8
Safety committee with frontline worker represent- | 428 agencies in large UZAS ............ccccooviiiiiiniciniicccniee, HR manager ....... . 24 | i
atives. Safety manager .............. 24 21
Union representative ...... 24 |

Operations manager ....... 21

Maintenance manager .... 21
Frontline representative .. 63

Risk reduction program ...........ccccccceviiicinnncnnn, 428 agencies in large UZAS ..........ccccovviiiiiiiiciiicccs Chief Safety Officer ........ 1
Safety manager .............. 1 2
Data analyst ........ccccoceees | i 8
Frontline worker involvement with agency safety | 270 agencies in small UZAs ..........cccccocooviiiiiiininicccieee Chief Safety Officer R 2
plans. Safety manager .............. 4 2

Source: FTA analysis.

To estimate the value of staff time
spent on the requirements, FTA used

2 Transportation Security Administration (January
31, 2021). “Security Directive SD 1582/84-21-01."
https://www.tsa.gov/sites/default/files/sd-1582_84-
21-01.pdf.

3 Transportation Security Administration (April
18, 2022). “Statement regarding face mask use on
public transportation.” https://www.tsa.gov/news/

occupational wage data from the Bureau
of Labor Statistics as of May 2021 (Table

press/statements/2022/04/18/statement-regarding-
face-mask-use-public-transportation.

4Federal Transit Administration (August 2022).
“FTA-Sponsored Training Courses.” https://
www.transit.dot.gov/regulations-and-guidance/
safety/fta-sponsored-training-courses.

5Federal Transit Administration. February 17,
2022. “Dear Colleague Letter: Bipartisan

2).6 FTA used median hourly wages for
workers in the Transit and Ground

Infrastructure Law Changes to PTASP
Requirements.” https://www.transit.dot.gov/safety/
public-transportation-agency-safety-program/dear-
colleague-letter-bipartisan-infrastructure.

6 Bureau of Labor Statistics. 2022. “May 2021
National Occupational Employment and Wage
Estimates: United States.” https://www.bls.gov/oes/
2021/may/oes_nat.htm.


https://www.transit.dot.gov/safety/public-transportation-agency-safety-program/dear-colleague-letter-bipartisan-infrastructure
https://www.transit.dot.gov/safety/public-transportation-agency-safety-program/dear-colleague-letter-bipartisan-infrastructure
https://www.transit.dot.gov/safety/public-transportation-agency-safety-program/dear-colleague-letter-bipartisan-infrastructure
https://www.tsa.gov/news/press/statements/2022/04/18/statement-regarding-face-mask-use-public-transportation
https://www.tsa.gov/news/press/statements/2022/04/18/statement-regarding-face-mask-use-public-transportation
https://www.tsa.gov/news/press/statements/2022/04/18/statement-regarding-face-mask-use-public-transportation
https://www.transit.dot.gov/regulations-and-guidance/safety/fta-sponsored-training-courses
https://www.transit.dot.gov/regulations-and-guidance/safety/fta-sponsored-training-courses
https://www.transit.dot.gov/regulations-and-guidance/safety/fta-sponsored-training-courses
https://www.tsa.gov/sites/default/files/sd-1582_84-21-01.pdf
https://www.tsa.gov/sites/default/files/sd-1582_84-21-01.pdf
https://www.bls.gov/oes/2021/may/oes_nat.htm
https://www.bls.gov/oes/2021/may/oes_nat.htm
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Passenger Transportation industry
(North American Industry Classification
System code 485000) as a basis for the

estimates, multiplied by 1.62 to account
for employer benefits.?

TABLE 2—OCCUPATIONAL CATEGORIES AND WAGES USED TO VALUE STAFF TIME

[$2021]
Staff Occupational category Code hotﬂr?ydﬁgge V\@%’P’emgh
HR manager .......ccccceoeiiiieinieece, Human Resources Managers ........ccccceeeiveeeeiieeesnieeennines 11-3121 $45.64 $73.77
Safety manager Occupational Health and Safety Specialists .... 19-5011 37.29 60.27
Union representative ..........cccccovveeeneene Occupational Health and Safety Specialists 19-5011 37.29 60.27
Chief Safety Officer .......cccoovrvvvriinnn. Health and Safety Engineers .........cccccocviniiiicniiinieecnee 17-2111 49.21 79.54
Data analyst ............ Operations Research Analysts .......cccccooeerieeneennne 15-2031 57.71 93.27
Frontline worker Transportation and Material Moving Occupations .. ... | 53-0000 22.10 35.72
Operations manager .......c..cccceeereeeneee. General and Operations Manager ..........cccocceeveeenieeneeennn. 11-1021 45.60 73.70
Maintenance manager .............ccccceeune Facilities Managers ... 11-3013 43.88 70.92

Source: Bureau of Labor Statistics, May 2021 National Occupational Employment and Wage Estimates.

The administrative and reporting
requirements of the proposed rule have
estimated costs of $2.4 million in the

first year in 2021 dollars and annual
costs of $4.9 million in later years
(Table 3). The largest annual costs are

for de-escalation training ($2.2 million)
and the safety committees ($2.1

million).

TABLE 3—FIRST-YEAR AND ANNUAL COSTS FOR ADMINISTRATIVE AND REPORTING REQUIREMENTS

[$2021]
: First-year
Requirement costs Annual costs
[ DTSR E ST 1= T TR (- U 11T R $868,000 $2,171,000
CoNtiNUOUS IMPrOVEMENT PIrOCESSES ......veuiiureririeetirteetesteetesseeteaae e tease e s e abe e s e s bt eas e st e easesbeeasesaeeaeesbeeanenneensenneeanenns 76,000 433,000
Safety committee with frontline wWorker repreSentatives ...........coocuioiiiiiiiiei e 1,374,000 2,084,000
RIS S = Te (0o 1o g W o] (o o = Lo KOO PR OUUR PRSIt 58,000 195,000
Frontline worker involvement with agency safety PIanS ..........ocooiiiiiiiiiii e 45,000 52,000
1o €= PSS 2,420,000 4,934,000

Totals may not sum due to rounding.

have total costs of $46.8 million in 2021
dollars and annualized costs of $3.3
million at a 7 percent discount rate
(discounted to 2023) and $3.9 million at

Summary

Table 4 summarizes the economic
effects of the proposed rule over the ten-
year analysis period. The rule would

3 percent. To quantify benefits and
assess net benefits, FTA would need
information on the safety interventions
transit agencies would adopt.

TABLE 4—SUMMARY OF ECONOMIC EFFECTS, 2023-2033

[$2021, discounted to 2023]

Annualized Annualized
Item Total (7%) (3%)

LY =Y 1R Unquantified | .ooooveeeiceieiiiis | e,
Costs:
[ =Rtz 1= T TR (= U 11T $20,403,000 $1,417,000 $1,677,000
ContinUOUS iIMPrOVEMENE PIrOCESSES .....uvirverurirriererieeiiesteeieesse et essesieessesse et sseeeesaeessesneesnesreeanene 3,970,000 273,000 325,000
Safety committee with frontline worker representatives ............cccveeiiiiiiinieinee e 20,132,000 1,411,000 1,662,000
{1 S (= Te (0o 1o g W o] (o o = Ly KN USRS 1,810,000 125,000 149,000
Frontline worker involvement with agency safety plans .........ccccoiiiiiinnc e 512,000 36,000 42,000

LI €= L o0 T PP 46,827,000 3,263,000 3,855,000

NEt DENETILS .. e Unquantified | ..o | e

Totals may not sum due to rounding.

news.release/archives/ecec_09202022.pdf).
Employer costs for state and local government
workers averaged $55.47 an hour, with $34.23 for

7 Multiplier derived using Bureau of Labor
Statistics data on employer costs for employee
compensation for June 2022 (https://www.bls.gov/

wages and $21.25 for benefit costs. To estimate full
costs from wages, one would use a multiplier of
$55.47/$34.23, or 1.62.


https://www.bls.gov/news.release/archives/ecec_09202022.pdf
https://www.bls.gov/news.release/archives/ecec_09202022.pdf
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Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(RFA) (5 U.S.C. 601 et seq.) requires
Federal agencies to assess the impact of
a regulation on small entities unless the
agency determines that the regulation is
not expected to have a significant
economic impact on a substantial
number of small entities. FTA has
determined that the proposed rule
would not have a significant effect on a
substantial number of small entities.

The proposed rule would require
public transit agencies serving an
urbanized area with a population of less
than 200,000 to work with frontline
transit worker representatives while
developing agency safety plans. Most
transit agencies are public-sector
organizations. Under the Act, local
governments and other public-sector
organizations qualify as a small entity if
they serve a population of less than
50,000. The rule would affect 280
agencies in small urbanized areas, with
some qualifying as small entities under
the Regulatory Flexibility Act.

FTA estimates that the requirement
would have an annual cost of less than
$300 for a transit agency. Most agencies
already involve frontline transit worker
representatives and would only need to
spend time on associated reporting. FTA
estimates that a transit agency would
need 4 hours of staff time—2 hours for
a Chief Safety Officer; 2 hours for a
safety manager—to meet the reporting
requirement. Using occupational wage
data from the Bureau of Labor Statistics
as of May 2021, FTA estimates the value
of the time spent at $265.00, which
would not have a significant effect on
the agency.

Unfunded Mandates Reform Act of 1995

FTA has determined that this rule
does not impose unfunded mandates, as
defined by the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4,
March 22, 1995). This rule does not
include a Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector of $100 million
or more (adjusted for inflation) in any
one year. Additionally, the definition of
“Federal mandate” in the Unfunded
Mandates Reform Act excludes financial
assistance of the type in which State,
local, or tribal governments have
authority to adjust their participation in
the program in accordance with changes
made in the program by the Federal
Government. The Federal Transit Act
permits this type of flexibility.

Executive Order 13132 (Federalism
Assessment)

Executive Order 13132 requires
agencies to assure meaningful and
timely input by State and local officials
in the development of regulatory
policies that may have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This action has
been analyzed in accordance with the
principles and criteria contained in
Executive Order 13132, dated August 4,
1999, and FTA determined this action
will not have a substantial direct effect
or sufficient federalism implications on
the States. FTA also determined this
action will not preempt any State law or
regulation or affect the States’ ability to
discharge traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing
Executive Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), and the White House
Office of Management and Budget’s
(OMB) implementing regulation at 5
CFR 1320.8(d), FTA is seeking approval
from OMB for a currently approved
information collection that is associated
with a Notice of Proposed Rulemaking.
The information collection (IC) was
previously approved on October 4,
2022. However, this submission
includes revised requirements
authorized by the Bipartisan
Infrastructure Law, including
cooperation with frontline transit
worker representatives in the
development of an Agency Safety Plan
(ASP), establishment of a Safety
Committee, Safety Committee approval
of an ASP, establishment of a risk
reduction program for transit
operations, establishment of safety
performance targets for the risk
reduction program, and establishment of
strategies to minimize exposure to
infectious diseases.

Type of Collection: Operators of
public transportation systems.

Type of Review: OMB Clearance.
Previously Approved Information
Collection Request.

Summary of the Collection: The
information collection includes (1) The

development and certification of a
Public Transportation Agency Safety
Plan; (2) the implementation and
documentation of the SMS approach; (3)
associated recordkeeping; and (4)
periodic requests.

Need for and Expected Use of the
Information to be Collected: Collection
of information for this program is
necessary to ensure that operators of
public transportation systems are
performing their safety responsibilities
and activities required by law at 49
U.S.C. 5329(d). Without the collection
of this information, FTA would be
unable to determine each recipient’s
and State’s compliance with 49 U.S.C.
5329(d).

Respondents: Respondents include
operators of public transportation as
defined under 49 U.S.C. 5302. FTA is
deferring regulatory action at this time
on recipients of FTA financial
assistance under 49 U.S.C. 5310 and/or
49 U.S.C. 5311, unless those recipients
operate rail transit. The total number of
respondents is 758. This figure includes
186 respondents that are States, rail
fixed guideway systems, or large bus
systems that receive Urbanized Area
Formula Program funds under 49 U.S.C.
5307. This figure also includes 572
respondents that receive Urbanized
Area Formula Program funds under 49
U.S.C. 5307, operate one hundred or
fewer vehicles in revenue service, and
do not operate rail fixed guideway
service that may draft and certify their
own safety plans.

Frequency: Annual, Periodic.

National Environmental Policy Act

Federal agencies are required to adopt
implementing procedures for the
National Environmental Policy Act
(NEPA) that establish specific criteria
for, and identification of, three classes
of actions: (1) Those that normally
require preparation of an Environmental
Impact Statement, (2) those that
normally require preparation of an
Environmental Assessment, and (3)
those that are categorically excluded
from further NEPA review (40 CFR
1507.3(b)). This rule qualifies for
categorical exclusions under 23 CFR
771.118(c)(4) (planning and
administrative activities that do not
involve or lead directly to construction).
FTA has evaluated whether the rule will
involve unusual or extraordinary
circumstances and has determined that
it will not.

Executive Order 12630 (Taking of
Private Property)

FTA has analyzed this rule under
Executive Order 12630, Governmental
Actions and Interference with
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Constitutionally Protected Property
Rights. FTA does not believe this rule
affects a taking of private property or
otherwise has taking implications under
Executive Order 12630.

Executive Order 12988 (Civil Justice
Reform)

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Executive Order 13045 (Protection of
Children)

FTA has analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. FTA certifies
that this action will not cause an
environmental risk to health or safety
that might disproportionately affect
children.

Executive Order 13175 (Tribal
Consultation)

FTA has analyzed this rule under
Executive Order 13175, dated November
6, 2000, and believes that it will not
have substantial direct effects on one or
more Indian tribes; will not impose
substantial direct compliance costs on
Indian tribal governments; and will not
preempt tribal laws. Therefore, a tribal
summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

FTA has analyzed this action under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. FTA has
determined that this action is not a
significant energy action under that
order and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required.

Executive Order 12898 (Environmental
Justice)

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations) and DOT
Order 5610.2(a) (77 FR 27534, May 10,
2012) (https://www.transportation.gov/
transportation-policy/environmental-
justice/department-transportation-
order-56102a) require DOT agencies to
achieve Environmental Justice (EJ]) as
part of their mission by identifying and
addressing, as appropriate,
disproportionately high and adverse
human health or environmental effects,
including interrelated social and

economic effects, of their programs,
policies, and activities on minority and
low-income populations. All DOT
agencies must address compliance with
Executive Order 12898 and the DOT
Order in all rulemaking activities. On
August 15, 2012, FTA’s Circular 4703.1
became effective, which contains
guidance for recipients of FTA financial
assistance to incorporate EJ principles
into plans, projects, and activities
(https://www.transit.dot.gov/
regulations-and-guidance/fta-circulars/
environmental-justice-policy-guidance-
federal-transit).

FTA has evaluated this action under
the Executive Order, the DOT Order,
and the FTA Circular and FTA has
determined that this action will not
cause disproportionately high and
adverse human health and
environmental effects on minority or
low-income populations.

Regulation Identifier Number

A Regulation Identifier Number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this rule with the
Unified Agenda.

List of Subjects in 49 CFR Part 673

Mass transportation, Safety.

Nuria I. Fernandez,
Administrator.

In consideration of the foregoing, and
under the authority of 49 U.S.C. 5329
and 5334, and the delegation of
authority at 49 CFR 1.91, the Federal
Transit Administration proposes to
amend 49 CFR chapter VI by revising
part 673 of title 49 of the Code of
Federal Regulations to read as follows:

PART 673—PUBLIC
TRANSPORTATION AGENCY SAFETY
PLANS

Subpart A—General

Sec.

673.1 Applicability.
673.3 Policy.

673.5 Definitions.

Subpart B—Safety Plans

673.11 General requirements.

673.13 Certification of compliance.

673.15 Coordination with metropolitan,
statewide, and non-metropolitan
planning processes.

673.17 GCooperation with frontline transit
worker representatives.

Subpart C—Safety Committee and Safety
Risk Reduction Program

673.19 Safety Committee.
673.20 Safety risk reduction program.

Subpart D—Safety Management Systems

673.21
673.23
673.25
673.27
673.29

General requirements.
Safety Management Policy.
Safety Risk Management.
Safety Assurance.

Safety Promotion.

Subpart E—Safety Plan Documentation and
Recordkeeping

673.31 Safety plan documentation.

Authority: 49 U.S.C. 5329(d), 5334; 49 CFR
1.91.

Subpart A—General

§673.1 Applicability.

(a) This part applies to any State, local
governmental authority, and any other
operator of a public transportation
system that receives Federal financial
assistance under 49 U.S.C. chapter 53.

(b) This part does not apply to an
operator of a public transportation
system that only receives Federal
financial assistance under 49 U.S.C.
5310, 49 U.S.C. 5311, or both 49 U.S.C.
5310 and 49 U.S.C. 5311 unless it
operates a rail fixed guideway public
transportation system.

§673.3 Policy.

The Federal Transit Administration
(FTA) has adopted the principles and
methods of Safety Management Systems
(SMS) as the basis for enhancing the
safety of public transportation in the
United States. FTA will follow the
principles and methods of SMS in its
development of rules, regulations,
policies, guidance, best practices, and
technical assistance administered under
the authority of 49 U.S.C. 5329. This
part sets standards for the Public
Transportation Agency Safety Plan,
which will be responsive to FTA’s
Public Transportation Safety Program,
and reflect the specific safety objectives,
standards, and priorities of each transit
agency. Each Public Transportation
Agency Safety Plan will incorporate
SMS principles and methods tailored to
the size, complexity, and scope of the
public transportation system and the
environment in which it operates.

§673.5 Definitions.

As used in this part:

Accountable Executive means a
single, identifiable person who has
ultimate responsibility for carrying out
the Public Transportation Agency Safety
Plan of a transit agency; responsibility
for carrying out the transit agency’s
Transit Asset Management Plan; and
control or direction over the human and
capital resources needed to develop and


https://www.transit.dot.gov/regulations-and-guidance/fta-circulars/environmental-justice-policy-guidance-federal-transit
https://www.transit.dot.gov/regulations-and-guidance/fta-circulars/environmental-justice-policy-guidance-federal-transit
https://www.transit.dot.gov/regulations-and-guidance/fta-circulars/environmental-justice-policy-guidance-federal-transit
https://www.transit.dot.gov/regulations-and-guidance/fta-circulars/environmental-justice-policy-guidance-federal-transit
https://www.transportation.gov/transportation-policy/environmental-justice/department-transportation-order-56102a
https://www.transportation.gov/transportation-policy/environmental-justice/department-transportation-order-56102a
https://www.transportation.gov/transportation-policy/environmental-justice/department-transportation-order-56102a
https://www.transportation.gov/transportation-policy/environmental-justice/department-transportation-order-56102a
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maintain both the transit agency’s
Public Transportation Agency Safety
Plan, in accordance with 49 U.S.C.
5329(d), and the transit agency’s Transit
Asset Management Plan in accordance
with 49 U.S.C. 5326.

Assault on a transit worker means, as
defined under 49 U.S.C. 5302, a
circumstance in which an individual
knowingly, without lawful authority or
permission, and with intent to endanger
the safety of any individual, or with a
reckless disregard for the safety of
human life, interferes with, disables, or
incapacitates a transit worker while the
transit worker is performing the duties
of the transit worker.

CDC means the Centers for Disease
Control and Prevention of the United
States Department of Health and Human
Services.

Chief Safety Officer means an
adequately trained individual who has
responsibility for safety and reports
directly to a transit agency’s chief
executive officer, general manager,
president, or equivalent officer. A Chief
Safety Officer may not serve in other
operational or maintenance capacities,
unless the Chief Safety Officer is
employed by a transit agency that is a
small public transportation provider as
defined in this part, or a public
transportation provider that does not
operate a rail fixed guideway public
transportation system.

Direct Recipient means an entity that
receives Federal financial assistance
directly from the Federal Transit
Administration.

Emergency means, as defined under
49 U.S.C. 5324, a natural disaster
affecting a wide area (such as a flood,
hurricane, tidal wave, earthquake,
severe storm, or landslide) or a
catastrophic failure from any external
cause, as a result of which the Governor
of a State has declared an emergency
and the Secretary has concurred; or the
President has declared a major disaster
under section 401 of the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5170).

Equivalent entity means an entity that
carries out duties similar to that of a
Board of Directors, for a recipient or
subrecipient of FTA funds under 49
U.S.C. chapter 53, including sufficient
authority to review and approve a
recipient or subrecipient’s Public
Transportation Agency Safety Plan.

FTA means the Federal Transit
Administration, an operating
administration within the United States
Department of Transportation.

Hazard means any real or potential
condition that can cause injury, illness,
or death; damage to or loss of the
facilities, equipment, rolling stock, or

infrastructure of a public transportation
system; or damage to the environment.

Investigation means the process of
determining the causal and contributing
factors of a safety event or hazard, for
the purpose of preventing recurrence
and mitigating safety risk.

Joint labor-management process
means a formal approach to discuss
topics affecting transit workers and the
public transportation system.

Large urbanized area provider means
a recipient or subrecipient of financial
assistance under 49 U.S.C. 5307 that
serves an urbanized area with a
population of 200,000 or more as
determined by Census data.

National Public Transportation Safety
Plan means the plan to improve the
safety of all public transportation
systems that receive Federal financial
assistance under 49 U.S.C. chapter 53.

Near-miss means a narrowly avoided
safety event.

Operator of a public transportation
system means a provider of public
transportation.

Performance measure means an
expression based on a quantifiable
indicator of performance or condition
that is used to establish targets and to
assess progress toward meeting the
established targets.

Performance target means a
quantifiable level of performance or
condition, expressed as a value for the
measure, to be achieved within a time
period required by FTA.

Potential Consequence means the
effect of a hazard.

Public transportation means, as
defined under 49 U.S.C. 5302, regular,
continuing shared-ride surface
transportation services that are open to
the general public or open to a segment
of the general public defined by age,
disability, or low income; and does not
include:

(1) Intercity passenger rail
transportation provided by the entity
described in 49 U.S.C. chapter 243 (or
a successor to such entity);

(2) Intercity bus service;

(3) Charter bus service;

(4) School bus service;

(5) Sightseeing service;

(6) Courtesy shuttle service for
patrons of one or more specific
establishments; or

(7) Intra-terminal or intra-facility
shuttle services.

Public Transportation Agency Safety
Plan means the documented
comprehensive agency safety plan for a
transit agency that is required by 49
U.S.C. 5329 and this part.

Rail fixed guideway public
transportation system means any fixed
guideway system, or any such system in

engineering or construction, that uses
rail, is operated for public
transportation, is within the jurisdiction
of a State, and is not subject to the
jurisdiction of the Federal Railroad
Administration. These include but are
not limited to rapid rail, heavy rail, light
rail, monorail, trolley, inclined plane,
funicular, and automated guideway.

Rail transit agency means any entity
that provides services on a rail fixed
guideway public transportation system.

Recipient means a State or local
governmental authority, or any other
operator of a public transportation
system, that receives financial
assistance under 49 U.S.C. chapter 53.

Roadway means land on which rail
transit tracks and support infrastructure
have been constructed to support the
movement of rail transit vehicles,
excluding station platforms.

Safety assurance means processes
within a transit agency’s Safety
Management System that functions to
ensure the implementation and
effectiveness of safety risk mitigation,
and to ensure that the transit agency
meets or exceeds its safety objectives
through the collection, analysis, and
assessment of information.

Safety Committee means the formal
joint labor-management committee on
issues related to safety that is required
by 49 U.S.C. 5329 and this part.

Safety event means an unexpected
outcome resulting in injury or death;
damage to or loss of the facilities,
equipment, rolling stock, or
infrastructure of a public transportation
system; or damage to the environment.

Safety Management Policy means a
transit agency’s documented
commitment to safety, which defines
the transit agency’s safety objectives and
the accountabilities and responsibilities
for the management of safety.

Safety Management System (SMS)
means the formal, organization-wide
approach to managing safety risk and
assuring the effectiveness of a transit
agency’s safety risk mitigation. SMS
includes systematic procedures,
practices, and policies for managing
hazards and safety risk.

Safety Management System (SMS)
Executive means a Chief Safety Officer
or an equivalent.

Safety performance target means a
Performance Target related to safety
management activities.

Safety Promotion means a
combination of training and
communication of safety information to
support SMS as applied to the transit
agency’s public transportation system.

Safety risk means the composite of
predicted severity and likelihood of a
potential consequence of a hazard.
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Safety risk assessment means the
formal activity whereby a transit agency
determines Safety Risk Management
priorities by establishing the
significance or value of its safety risk.

Safety Risk Management means a
process within a transit agency’s Public
Transportation Agency Safety Plan for
identifying hazards and analyzing,
assessing, and mitigating the safety risk
of their potential consequences.

Safety risk mitigation means a method
or methods to eliminate or reduce the
severity and/or likelihood of a potential
consequence of a hazard.

Safety set aside means the allocation
of not less than 0.75 percent of
assistance received by a large urbanized
area provider under 49 U.S.C. 5307 to
safety-related projects eligible under 49
U.S.C. 5307.

Small public transportation provider
means a recipient or subrecipient of
Federal financial assistance under 49
U.S.C. 5307 that has one hundred (100)
or fewer vehicles in peak revenue
service across all non-rail fixed route
modes or in any one non-fixed route
mode and does not operate a rail fixed
guideway public transportation system.

State means a State of the United
States, the District of Columbia, Puerto
Rico, the Northern Mariana Islands,
Guam, American Samoa, and the Virgin
Islands.

State of good repair means the
condition in which a capital asset is
able to operate at a full level of
performance.

State Safety Oversight Agency means
an agency established by a State that
meets the requirements and performs
the functions specified by 49 U.S.C.
5329(e) and (k) and the regulations set
forth in 49 CFR part 674.

Subrecipient means an entity that
receives Federal transit grant funds
indirectly through a State or a direct
recipient.

Transit agency means an operator of
a public transportation system that is a
recipient or subrecipient of Federal
financial assistance under 49 U.S.C.
5307 or a rail transit agency.

Transit Asset Management Plan
means the strategic and systematic
practice of procuring, operating,
inspecting, maintaining, rehabilitating,
and replacing transit capital assets to
manage their performance, risks, and
costs over their life cycles, for the
purpose of providing safe, cost-effective,
and reliable public transportation, as
required by 49 U.S.C. 5326 and 49 CFR
part 625.

Transit worker means any employee,
contractor, or volunteer working on
behalf of the transit agency.

Urbanized area means, as defined
under 49 U.S.C. 5302, an area
encompassing a population of 50,000 or
more that has been defined and
designated in the most recent decennial
census as an “‘urbanized area” by the
Secretary of Commerce.

Subpart B—Safety Plans

§673.11 General requirements.

(a) A transit agency or State must
establish a Public Transportation
Agency Safety Plan that meets the
requirements of this part and, at a
minimum, consists of the following
elements:

(1) The Public Transportation Agency
Safety Plan, and subsequent updates,
must be signed by the Accountable
Executive and approved by—

(i) For a large urbanized area provider,
the Safety Committee established
pursuant to §673.19, followed by the
transit agency’s Board of Directors or an
equivalent entity; or

(ii) For all other transit agencies, the
transit agency’s Board of Directors or an
equivalent entity.

(2) The Public Transportation Agency
Safety Plan must document the
processes and activities related to Safety
Management System (SMS)
implementation, as required under
subpart D of this part.

(3) The Public Transportation Agency
Safety Plan must include annual safety
performance targets based on the safety
performance measures established
under the National Public
Transportation Safety Plan. Safety
performance targets for the safety risk
reduction program are only required for
large urbanized area providers.

(4) The Public Transportation Agency
Safety Plan must address all applicable
requirements and standards as set forth
in FTA’s Public Transportation Safety
Program and the National Public
Transportation Safety Plan. Compliance
with the minimum safety performance
standards authorized under 49 U.S.C.
5329(b)(2)(C) is not required until
standards have been established through
the public notice and comment process.

(5) Each transit agency must establish
a process and timeline for conducting
an annual review and update of the
Public Transportation Agency Safety
Plan.

(6) A rail transit agency must include
or incorporate by reference in its Public
Transportation Agency Safety Plan:

(i) An emergency preparedness and
response plan or procedures that
addresses, at a minimum, the
assignment of transit worker
responsibilities during an emergency;
and coordination with Federal, State,

regional, and local officials with roles
and responsibilities for emergency
preparedness and response in the transit
agency’s service area;

(ii) Any policies and procedures
regarding rail transit workers on the
roadway the rail transit agency has
issued; and

(iii) The transit agency’s policies and
procedures developed in consultation
with the State Safety Oversight Agency
to provide access and required data for
the State Safety Oversight Agency’s risk-
based inspection program.

(7) The Public Transportation Agency
Safety Plan of each large urbanized area
provider must include a safety risk
reduction program that meets the
requirements of § 673.20.

(b) A transit agency may develop one
Public Transportation Agency Safety
Plan for all modes of service or may
develop a Public Transportation Agency
Safety Plan for each mode of service not
subject to safety regulation by another
Federal entity.

(c) A transit agency must maintain its
Public Transportation Agency Safety
Plan in accordance with the
recordkeeping requirements in subpart
E of this part.

(d) A State must draft and certify a
Public Transportation Agency Safety
Plan on behalf of any small public
transportation provider that is located in
that State. A State is not required to
draft a Public Transportation Agency
Safety Plan for a small public
transportation provider if that transit
agency notifies the State that it will
draft its own plan. In each instance, the
transit agency must carry out the plan.
If a State drafts and certifies a Public
Transportation Agency Safety Plan on
behalf of a transit agency, and the transit
agency later opts to draft and certify its
own Public Transportation Agency
Safety Plan, then the transit agency
must notify the State. The transit agency
has one year from the date of the
notification to draft and certify a Public
Transportation Agency Safety Plan that
is compliant with this part. The Public
Transportation Agency Safety Plan
drafted by the State will remain in effect
until the transit agency drafts its own
Public Transportation Agency Safety
Plan.

(e) Agencies that operate passenger
ferries regulated by the United States
Coast Guard (USCG) or rail fixed
guideway public transportation service
regulated by the Federal Railroad
Administration (FRA) are not required
to develop Public Transportation
Agency Safety Plans for those modes of
service.
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§673.13 Certification of compliance.

(a) Each direct recipient, or State as
authorized in § 673.11(d), must certify
that it has established a Public
Transportation Agency Safety Plan
meeting the requirements of this part by
the start of operations. A direct recipient
must certify that it and all applicable
subrecipients are in compliance with
the requirements of this part. A State
Safety Oversight Agency must review
and approve a Public Transportation
Agency Safety Plan developed by a rail
fixed guideway public transportation
system, as authorized in 49 U.S.C.
5329(e) and its implementing
regulations at 49 CFR part 674.

(b) On an annual basis, a direct
recipient, or State must certify its
compliance with this part. A direct
recipient must certify that it and all
applicable subrecipients are in
compliance with the requirements of
this part.

§673.15 Coordination with metropolitan,
statewide, and non-metropolitan planning
processes.

(a) A State or transit agency must
make its safety performance targets
available to States and Metropolitan
Planning Organizations to aid in the
planning process.

(b) To the maximum extent
practicable, a State or transit agency
must coordinate with States and
Metropolitan Planning Organizations in
the selection of State and MPO safety
performance targets.

§673.17 Cooperation with frontline transit
worker representatives.

(a) Each large urbanized area provider
must establish a Safety Committee that
meets the requirements of § 673.19.

(b) Each transit agency that is not a
large urbanized area provider must—

(1) Develop its Public Transportation
Agency Safety Plan, and subsequent
updates, in cooperation with frontline
transit worker representatives; and

(2) Include or incorporate by reference
in its Public Transportation Agency
Safety Plan a description of how
frontline transit worker representatives
cooperate in the development and
update of the Public Transportation
Agency Safety Plan.

Subpart C—Safety Committee and
Safety Risk Reduction Program

§673.19 Safety Committee.

(a) Establishing the Safety Committee.
Each large urbanized area provider must
establish and operate a Safety
Committee that is—

(1) Appropriately scaled to the size,
scope, and complexity of the transit
agency; and

(2) Convened by a joint labor-
management process.

(b) Safety Committee membership.
The Safety Committee must consist of
an equal number of frontline transit
worker representatives and management
representatives. To the extent
practicable, the Safety Committee must
include frontline transit worker
representatives from major transit
service functions, such as operations
and maintenance, across the transit
system.

(1) The labor organization that
represents the plurality of the transit
agency'’s frontline transit workers must
select frontline transit worker
representatives for the Safety
Committee.

(2) If the transit agency’s frontline
transit workers are not represented by a
labor organization, the transit agency
must adopt a mechanism for frontline
transit workers to select frontline transit
worker representatives for the Safety
Committee.

(c) Safety Committee procedures.
Each large urbanized area provider must
include or incorporate by reference in
its Public Transportation Agency Safety
Plan procedures regarding the
composition, responsibilities, and
operations of the Safety Committee
which, at a minimum, must address:

(1) The organizational structure, size,
and composition of the Safety
Committee and how it will be chaired;

(2) How meeting agendas will be
developed, and how meeting minutes
will be recorded and maintained;

(3) Any required training for Safety
Committee members related to the
transit agency’s Public Transportation
Agency Safety Plan and the processes,
activities, and tools used to support the
transit agency’s SMS;

(4) How the Safety Committee will
access technical experts, including other
transit workers, to serve in an advisory
capacity as needed; transit agency
information, resources, and tools; and
submissions to the transit worker safety
reporting program to support its
deliberations;

(5) How the Safety Committee will
vote and record decisions;

(6) How the Safety Committee will
coordinate with the transit agency’s
Board of Directors, or equivalent entity,
and the Accountable Executive;

(7) How the Safety Committee will
manage disputes and tie votes to ensure
it carries out its operations; and

(8) How the Safety Committee will
carry out its responsibilities identified
in paragraph (d) of this section.

(d) Safety Committee responsibilities.
The Safety Committee must conduct the

following activities to oversee the transit
agency’s safety performance:

(1) Review and approve the transit
agency’s Public Transportation Agency
Safety Plan and any updates as required
at §673.11(a);

(2) Set annual safety performance
targets for the safety risk reduction
program that meet the requirements of
§673.20(b); and

(3) Support operation of the transit
agency’s SMS by:

(i) Identifying and recommending
safety risk mitigations necessary to
reduce the likelihood and severity of
potential consequences identified
through the transit agency’s safety risk
assessment, including safety risk
mitigations associated with any instance
where the transit agency did not meet
an annual safety performance target in
the safety risk reduction program;

(ii) Identifying safety risk mitigations
that may be ineffective, inappropriate,
or were not implemented as intended,
including safety risk mitigations
associated with any instance where the
transit agency did not meet an annual
safety performance target in the safety
risk reduction program; and

(iii) Identifying safety deficiencies for
purposes of continuous improvement as
required at § 673.27(d), including any
instance where the transit agency did
not meet an annual safety performance
target in the safety risk reduction
program.

§673.20 Safety risk reduction program.

(a) Each large urbanized area provider
must establish a safety risk reduction
program for transit operations to
improve safety performance by reducing
the number and rates of safety events,
injuries, and assaults on transit workers.

(1) The safety risk reduction program
must, at a minimum, address:

(i) Reduction of vehicular and
pedestrian safety events involving
transit vehicles that includes
consideration of safety risk mitigations
consistent with paragraph (a)(2) of this
section; and

(ii) Reduction and mitigation of
assaults on transit workers that includes
consideration of safety risk mitigations
consistent with paragraph (a)(3) of this
section and implementation of safety
risk mitigations consistent with
paragraph (a)(4) of this section.

(2) When carrying out the safety risk
mitigation process under § 673.25(d) for
risk relating to vehicular and pedestrian
safety events involving transit vehicles,
each large urbanized area provider must
consider mitigations to reduce visibility
impairments for transit vehicle
operators that contribute to accidents,
such as retrofits to vehicles in revenue
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service and specifications for future
procurements that reduce visibility
impairments.

(3) When carrying out the safety risk
mitigation process under § 673.25(d) for
risk relating to assaults on transit
workers, each large urbanized area
provider must consider deployment of
assault mitigation infrastructure and
technology on transit vehicles. Assault
mitigation infrastructure and technology
includes barriers to restrict the
unwanted entry of individuals and
objects into the workstations of bus
operators.

(4) When a Safety Committee
recommends safety mitigations it has
determined would reduce assaults on
transit workers and injuries to transit
workers based on a safety risk analysis
conducted under §673.25(c), the transit
agency must implement one or more of
those mitigations to reduce risk to an
acceptable level, unless the Accountable
Executive determines the mitigation
will not improve the agency’s overall
safety performance.

(b) The Safety Committee of each
large urbanized area provider must
establish annual safety performance
targets for the safety risk reduction
program to reduce the number and rates
of safety events, injuries, and assaults
on transit workers based on the safety
performance measures for the safety risk
reduction program established in the
National Public Transportation Safety
Plan. The targets must be set—

(1) Based on a 3-year rolling average
of the data submitted by the large
urbanized area provider to the National
Transit Database (NTD); and

(2) For all modes of public
transportation.

(c) The Safety Committee of each large
urbanized area provider is required to
set targets for the safety risk reduction
program only based on the level of
detail the large urbanized area provider
is required to report to the NTD. The
Safety Committee is not required to set
a target for a performance measure until
the large urbanized area provider has
been required to report 3 years of data
to the NTD corresponding to such
performance measure.

(d) A large urbanized area provider
must monitor safety performance
against annual safety performance
targets set for the safety risk reduction
program using the continuous
improvement process established under
§673.27(d);

(e) A large urbanized area provider
that does not meet an established
annual safety performance target set for
the safety risk reduction program
must—

(1) Assess associated safety risk, using
the methods or processes established
under § 673.25(c).

(2) Mitigate associated safety risk
based on the results of the safety risk
assessment using the methods or
processes established under
§673.27(d)(1). These mitigations must
be included in the plan described in
§673.27(d)(2).

(3) Allocate its safety set aside in the
following fiscal year to safety-related
projects eligible under 49 U.S.C. 5307
that are reasonably likely to assist the
transit agency in meeting the
performance target in the future.

Subpart D—Safety Management
Systems

§673.21 General requirements.

Each transit agency must establish
and implement a Safety Management
System under this part. A transit agency
Safety Management System must be
appropriately scaled to the size, scope
and complexity of the transit agency
and include the following elements:

(a) Safety Management Policy as
described in §673.23;

(b) Safety Risk Management as
described in § 673.25;

(c) Safety assurance as described in
§673.27; and

(d) Safety Promotion as described in
§673.29.

§673.23 Safety Management Policy.

(a) A transit agency must establish its
organizational accountabilities and
responsibilities and have a written
statement of Safety Management Policy
that includes the transit agency’s safety
objectives and a description of the
transit agency’s Safety Committee or
approach to cooperation with frontline
transit worker representatives.

(b) A transit agency must establish
and implement a process that allows
transit workers to report safety
concerns, including assaults on transit
workers, near-misses, and unsafe acts
and conditions to senior management,
includes protections for transit workers
who report, and includes a description
of transit worker behaviors that may
result in disciplinary action.

(c) The Safety Management Policy
must be communicated throughout the
transit agency’s organization.

(d) The transit agency must establish
the necessary authorities,
accountabilities, and responsibilities for
the management of safety amongst the
following individuals or groups within
its organization, as they relate to the
development and management of the
transit agency’s SMS:

(1) Accountable Executive. The transit
agency must identify an Accountable

Executive. The Accountable Executive
is accountable for ensuring that the
transit agency’s SMS is effectively
implemented throughout the transit
agency’s public transportation system.
The Accountable Executive is
accountable for ensuring action is taken,
as necessary, to address substandard
performance in the transit agency’s
SMS. The Accountable Executive
receives and considers
recommendations for safety risk
mitigations from the Safety Committee,
as described in §§673.19(d) and
673.20(a)(4). The Accountable Executive
may delegate specific responsibilities,
but the ultimate accountability for the
transit agency’s safety performance
cannot be delegated and always rests
with the Accountable Executive.

(2) Chief Safety Officer or Safety
Management System (SMS) Executive.
The Accountable Executive must
designate a Chief Safety Officer or SM'S
Executive who has the authority and
responsibility for day-to-day
implementation and operation of a
transit agency’s SMS. The Chief Safety
Officer or SMS Executive must hold a
direct line of reporting to the
Accountable Executive. A transit agency
may allow the Accountable Executive to
also serve as the Chief Safety Officer or
SMS Executive.

(3) Safety Committee. A large
urbanized area provider must establish
a joint labor-management Safety
Committee that meets the requirements
of §673.19.

(4) Transit agency leadership and
executive management. A transit agency
must identify those members of its
leadership or executive management,
other than an Accountable Executive,
Chief Safety Officer, or SMS Executive,
who have authorities or responsibilities
for day-to-day implementation and
operation of a transit agency’s SMS.

(5) Key staff. A transit agency may
designate key staff, groups of staff, or
committees to support the Accountable
Executive, Chief Safety Officer, Safety
Committee, or SMS Executive in
developing, implementing, and
operating the transit agency’s SMS.

§673.25 Safety Risk Management.

(a) Safety Risk Management process.
A transit agency must develop and
implement a Safety Risk Management
process for all elements of its public
transportation system. The Safety Risk
Management process must be comprised
of the following activities: Safety hazard
identification, safety risk assessment,
and safety risk mitigation.

(b) Safety hazard identification. (1) A
transit agency must establish methods
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or processes to identify hazards and
potential consequences of the hazards.

(2) A transit agency must consider, as
a source for hazard identification:

(i) Data and information provided by
an oversight authority, including but not
limited to FTA, the State, or as
applicable, the State Safety Oversight
Agency having jurisdiction;

(ii) Data and information regarding
exposure to infectious disease provided
by the CDC or a State health authority;
and

(iii) Safety concerns identified
through Safety Assurance activities
carried out under §673.27.

(c) Safety risk assessment. (1) A
transit agency must establish methods
or processes to assess the safety risk
associated with identified safety
hazards.

(2) A safety risk assessment includes
an assessment of the likelihood and
severity of the potential consequences of
identified hazards, taking into account
existing safety risk mitigations, to
determine if safety risk mitigation is
necessary and to inform prioritization of
safety risk mitigations.

(d) Safety risk mitigation. (1) A transit
agency must establish methods or
processes to identify safety risk
mitigations or strategies necessary as a
result of the transit agency’s safety risk
assessment to reduce the likelihood and
severity of the potential consequences.
For large urbanized area providers,
these methods or processes must
address the role of the transit agency’s
Safety Committee.

(2) A transit agency must consider, as
a source for safety risk mitigation:

(i) Guidance provided by an oversight
authority, if applicable, and FTA; and

(ii) Guidelines to prevent or control
exposure to infectious diseases provided
by the CDC or a State health authority.

§673.27 Safety assurance.

(a) Safety assurance process. A transit
agency must develop and implement a
safety assurance process, consistent
with this subpart. A rail fixed guideway
public transportation system, and a
recipient or subrecipient of Federal
financial assistance under 49 U.S.C.
chapter 53 that operates more than one
hundred vehicles in peak revenue
service, must include in its safety
assurance process each of the
requirements in paragraphs (b), (c), and
(d) of this section. A small public
transportation provider only must
include in its safety assurance process
the requirements in paragraphs (b) and
(d) of this section.

(b) Safety performance monitoring
and measurement. A transit agency
must establish activities to:

(1) Monitor its system for compliance
with, and sufficiency of, the transit
agency’s procedures for operations and
maintenance;

(2) Monitor its operations to identify
any safety risk mitigations that may be
ineffective, inappropriate, or were not
implemented as intended. For large
urbanized area providers, these
activities must address the role of the
transit agency’s Safety Committee;

(3) Conduct investigations of safety
events to identify causal factors; and

(4) Monitor information reported
through any internal safety reporting
programs.

(c) Management of change. (1) A
transit agency must establish a process
for identifying and assessing changes
that may introduce new hazards or
impact the transit agency’s safety
performance.

(2) If a transit agency determines that
a change may impact its safety
performance, then the transit agency
must evaluate the proposed change
through its safety risk management
process.

(d) Continuous improvement. (1) A
transit agency must establish a process
to assess its safety performance
annually.

(i) This process must include the
identification of deficiencies in the
transit agency’s SMS and deficiencies in
the transit agency’s performance against
safety performance targets required in
§673.11(a)(3).

(ii) For large urbanized area providers,
this process must also address the role
of the transit agency’s Safety Committee
and include the identification of
deficiencies in the transit agency’s
performance against annual safety
performance targets set for the safety
risk reduction program required under
§673.20(b).

(iii) Rail transit agencies must also
address any specific internal safety
review requirements established by
their State Safety Oversight Agency.

(2) A transit agency must develop and
carry out, under the direction of the
Accountable Executive, a plan to
address any deficiencies identified
through the safety performance
assessment described paragraph (d)(1) of
this section.

§673.29 Safety Promotion.

(a) Competencies and training. (1) A
transit agency must establish and
implement a comprehensive safety
training program that includes de-
escalation training, safety concern
identification and reporting training,
and refresher training for all operations
transit workers and transit workers
directly responsible for safety in the

transit agency’s public transportation
system. The training program must
include refresher training, as necessary.

(2) Large urbanized area providers
must include maintenance transit
workers in the safety training program.

(b) Safety communication. A transit
agency must communicate safety and
safety performance information
throughout the transit agency’s
organization that, at a minimum,
conveys information on hazards and
safety risk relevant to transit workers’
roles and responsibilities and informs
transit workers of safety actions taken in
response to reports submitted through a
transit worker safety reporting program.
A transit agency must also communicate
the results of cooperation with frontline
transit worker representatives as
described at §673.17(b) or the Safety
Committee activities described in
§673.19.

Subpart E—Safety Plan Documentation
and Recordkeeping

§673.31 Safety plan documentation.

At all times, a transit agency must
maintain documents that set forth its
Public Transportation Agency Safety
Plan, including those related to the
implementation of its SMS, and results
from SMS processes and activities. A
transit agency must maintain documents
that are included in whole, or by
reference, that describe the programs,
policies, and procedures that the transit
agency uses to carry out its Public
Transportation Agency Safety Plan.
These documents must be made
available upon request by FTA or other
Federal entity, or a State or State Safety
Oversight Agency having jurisdiction. A
transit agency must maintain these
documents for a minimum of three years
after they are created.

[FR Doc. 2023-08777 Filed 4-25-23; 8:45 am]
BILLING CODE 4910-57-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 230419-0105]
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Fisheries of the Northeastern United
States; Monkfish; Framework
Adjustment 13

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
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ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS is proposing to
approve and implement specifications
submitted by the New England and Mid-
Atlantic Fishery Management Councils
in Framework Adjustment 13 to the
Monkfish Fishery Management Plan.
This action would set monkfish
specifications for fishing years 2023
through 2025, adjust annual Days-At-
Sea allocations, and increase the
minimum gillnet mesh size for vessels
fishing on monkfish Days-At-Sea. This
action is needed to establish allowable
monkfish harvest levels and
management measures that will prevent
overfishing and reduce bycatch.

DATES: Public comments must be
received by May 11, 2023.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2023-0013, by either of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2023-0013 in the Search
Box. Click the “Comment” icon,
complete the required fields, and enter
or attach your comments.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

Copies of the Framework 13
document, including the Regulatory
Flexibility Act Analysis and other
supporting documents for the
specifications, are available from
Thomas A. Nies, Executive Director,

New England Fishery Management
Council, 50 Water Street, Mill 2,
Newburyport, MA 01950. The
specifications document is also
accessible via the internet at: https://
www.nefmc.org/management-plans/
monkfish.

FOR FURTHER INFORMATION CONTACT:
Spencer Talmage, Fishery Policy
Analyst, (978) 281-9232.
SUPPLEMENTARY INFORMATION:

Background

The monkfish fishery is jointly
managed under the Monkfish Fishery
Management Plan (FMP) by the New
England and the Mid-Atlantic Fishery
Management Councils. The fishery
extends from Maine to North Carolina
from the coast out to the end of the
continental shelf. The Councils manage
the fishery as two management units,
with the Northern Fishery Management
Area (NFMA) covering the Gulf of
Maine and northern part of Georges
Bank, and the Southern Fishery
Management Area (SFMA) extending
from the southern flank of Georges Bank
through Southern New England and into
the Mid-Atlantic Bight to North
Carolina.

The monkfish fishery is primarily
managed by landing limits and a yearly
allocation of monkfish days-at-sea
(DAS) calculated to enable vessels
participating in the fishery to catch, but
not exceed, the target total allowable
landings (TAL) and the annual catch
target (ACT), which is the TAL plus an
estimate of expected discards, for each
management area.

Proposed Measures
1. Specifications

We are proposing to adjust the NFMA
and SFMA quotas for fishing years 2023
through 2025 (Table 1), based on the
Councils’ recommendations.

On October 26, 2022, the New
England Council’s Scientific and
Statistical Committee (SSC)
recommended acceptable biological
catch (ABC) levels in the NFMA and
SFMA for fishing years 2023-2025
based on the I-smooth method applied

during the 2022 Monkfish Management
Track Assessment. The I-smooth
method is a model-free method for
developing catch advice that applies a
trawl-survey derived multiplier to
recent 3-year catch, and was selected for
use for monkfish in the absence of an
analytic model for either stock. At its
December 2022 meeting, the New
England Council delayed final action on
Framework 13 and remanded the ABC
recommendations back to the SSC for
further consideration. Specifically, the
New England Council requested that the
SSC consider setting ABCs for the FY
2023-2025 as the average of the I-
smooth approach and a modified I-
smooth that applies the trawl survey
multipliers to the recent ABCs as an
alternative method for determining
catch advice. The Mid-Atlantic Council
concurred with the New England
Council’s delay and remand during its
December 2022 meeting. On January 20,
2023, the SSC met, considered the New
England Council requested method for
determining catch advice, and made an
updated ABC recommendation. On
January 25, 2023, The New England
Council approved the updated
specifications for 2023-2025, and the
Mid-Atlantic Council did the same on
February 7, 2023. The Councils’
recommendations are based on the
results of the 2022 assessment update
and the January 20, 2023,
recommendations of the New England
Council’s SSC.

The Council recommended
specifications include a 25-percent
decrease in the ABC and annual catch
limit (ACL) in the NFMA and a 52-
percent decrease in the ABC and ACL in
the SFMA, when compared to the 2020—
2022 specifications. Discards, calculated
using the median of the most recent 10
years of data, decreased in both areas,
but more significantly in the SFMA.
After accounting for discards, the
Councils recommend a 20-percent
decrease in the TAL for the NFMA and
a 41-percent decrease in the TAL for the
SFMA. Despite these changes, both
Councils recommend no adjustments to
day-at-sea allocations or landing limits.

TABLE 1—PROPOSED FRAMEWORK 13 SPECIFICATIONS

Northern area Southern area
- Proposed Proposed

Catch limits Percent Percent
2023-2025 change from 2023-2025 change from

specs 2029 * specs 2022 *

(mt) (mt)

Acceptable Biological Catch ..... 6,224 —-25 5,861 —-52
Annual Catch Limit .........cccoceeeeee 6,224 —-25 5,861 —-52
Management Uncertainty (3%) 187 | e, 176 | oo,
Annual Catch Target (Total Allowable Landings + discards) ..........cccoccerverveenennens 6,038 —-25 5,685 —-52


https://www.nefmc.org/management-plans/monkfish
https://www.nefmc.org/management-plans/monkfish
https://www.nefmc.org/management-plans/monkfish
https://www.regulations.gov
http://www.regulations.gov
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TABLE 1—PROPOSED FRAMEWORK 13 SPECIFICATIONS—Continued

Northern area Southern area
. Proposed Proposed

Catch limits Percent Percent
2025-2025 change from 2025-2025 change from

specs 20292 * specs 20092 *

(mt) (mt)

EXPECted DISCANAS ......eeeieiiiieeiiiie ettt e e e s 729 —-51 2,205 —64
Total Allowable LandingS .......ccccueeiiiiiiiiiiie et 5,309 -20 3,481 -4

*Percent change from the previously approved 2020-2022 specifications.

At the end of each fishing year, we
evaluate catch information and
determine if the quota has been
exceeded. The regulations at 50 CFR
648.96(d) require the Councils to revise
the monkfish ACT if it is determined
that the annual catch limit was
exceeded in any given year, or for
NMEFS to revise the monkfish ACT if the
Councils fail to take action. We would
publish a notice in the Federal Register
of any revisions to these proposed
specifications if an overage occurs. We
expect, based on preliminary 2022 year-
end accounting, that no adjustment is
necessary for fishing year 2023. We will
provide notice of the 2024 and 2025
quotas prior to the start of each
respective fishing year.

2. Annual DAS Allocations

Under current regulations, each vessel
possessing a limited access monkfish
permit is annually allocated a total of 46
DAS, of which up to 37 may be used in
the SFMA. This total allocation is
reduced by an amount necessary to
reserve 500 DAS from the entire fishery
for the Monkfish Research Set-Aside
(RSA) Program reach year. In addition,
vessels may carryover up to 4 unused
DAS from one fishing year to the next.
The amount of DAS ultimately available
to a vessel for a given fishing year is the
sum of the initial allocation, plus any
eligible DAS carried over and less the
annual RSA deduction.

To ensure that the fishery is able to
meet, but not exceed, the new TALs
proposed for 2023-2025, both Councils
recommended that Framework 13
include a set of changes to the yearly
DAS allocation. First, the initial
allocation of DAS that could previously
be used in any area would be split into
separate DAS allocations for each of the
NFMA and SFMA. The Councils
recommended that each limited access
vessel be allocated 35 DAS for the
NFMA and 37 DAS for the SFMA.
Second, the 37 DAS restriction for the
SFMA would be removed and replaced
with a new limit that would restrict
vessels from using more than 46
allocated DAS total during each fishing

year. Finally, the annual deduction of
RSA DAS from each limited access
vessel’s DAS allocation would be
applied proportionally to the separate
DAS allocations for the NFMA and
SFMA. The DAS carryover provisions
would not be changed by this action;
vessels would be eligible for up to 4
carryover DAS in each fishing year that
would not count against the allocation
limits in either area or the general
allocated DAS usage restriction.

3. Minimum Gillnet Mesh Size Increase

To reduce bycatch of small monkfish,
both Councils recommended an increase
in the minimum gillnet mesh size for
vessels on a monkfish DAS or fishing in
the Gulf of Maine/Georges Bank Dogfish
and Monkfish Gillnet Fishery
Exemption from 10 inches (25.4 cm) to
12 inches (30.5 cm) diamond mesh. This
change would go into effect at the
beginning of May 1, 2026. The
additional time would allow any
affected vessels not already using the
larger mesh size time to make the
transition as part of the normal
operation and replacement of worn nets.
We expect that the delayed
implementation will reduce the overall
cost of this measure to industry.

4. Regulatory Corrections

Using our authority under section
305(d) of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), we are
clarifying the regulation at
§648.92(b)(2)(iii)(B) that describes the
interaction between the Northeast (NE)
multispecies DAS leasing program at
§648.82(k) and monkfish DAS balances
for category C, D, F, G, or H vessels that
choose to lease NE multispecies DAS.

When a category G, D, F, G, or H
vessel leases NE multispecies DAS to
another vessel(s), a certain number of
monkfish DAS owned by the lessor
vessel become unavailable for use. The
current regulatory text does not clearly
explain the method used to determine
the number of monkfish DAS owned by
the lessor vessel that may become
unavailable in such transactions. In

addition, the current numerical example
does not match preceding written
examples, and may be confusing.

The proposed changes to
§648.92(b)(2)(iii)(B) are intended to
more clearly describe the interaction
between the NE multispecies DAS
leasing program and monkfish DAS
balances for category C, D, F, G, or H
vessels that choose to lease NE
multispecies DAS. The proposed
changes do not substantively change the
way in which monkfish DAS balances
are affected by leases of NE multispecies
DAS.

Classification

NMEFS is issuing this rule pursuant to
sections 304(b)(1)(A) and 305(d) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
which provide specific authority for
implementing this action. Section
304(b)(1)(A) authorizes NMFS to initiate
an evaluation of proposed regulations to
determine whether they are consistent
with the fishery management plan, plan
amendment, the Magnuson-Stevens Act
and other applicable law, and if that
determination is affirmative, publish the
regulations in the Federal Register for
public comment.

Additionally, this rule contains a
regulatory correction being issued
pursuant to MSA section 305(d) that is
necessary to carry out the Monkfish
FMP. The correction is necessary to
carry out the Monkfish FMP because it
clarifies regulations describing how
monkfish DAS are managed in relation
to the Northeast multispecies DAS
leasing program. A clear description of
this process is necessary for the public
and industry to understand it and make
decisions regarding to management of
DAS. Though this correction is being
included in this proposed rule to
implement Framework 13, it is not part
of Framework 13 as approved by the
Councils. The lack of clarity in the
current regulatory text was discovered
after the approval of Framework 13 by
the Councils, and could not be
included. Making this correction
pursuant to 305(d) authority allows for
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the correction to be implemented more
quickly than otherwise possible.
Though the correction is consistent with
the FMP and review was not necessary,
the Council did receive the opportunity
to review and deem the change to the
regulatory text necessary and
appropriate.

The NMFS Assistant Administrator
has determined that this proposed rule
is consistent with the Monkfish FMP,
other provisions of the Magnuson-
Stevens Act, and other applicable law,
subject to further consideration after
public comment.

NMFS finds that a 15-day comment
period for this action provides a
reasonable opportunity for public
participation in this action, while also
ensuring that the final specifications are
in place as close to start of the monkfish
fishing year on May 1, 2023, as possible.
This action was jointly developed by the
New England and Mid-Atlantic Fishery
Management Councils as part of the
annual Framework Adjustment process,
during which final action by the
Councils was expected in December
2022. However, the Council process was
delayed in order to provide time for the
New England Fishery Management
Council’s Scientific and Statistical
Committee to re-evaluate its ABC
recommendations for 2023 through
2025. This action could not be proposed
sooner as a result of the delay in this
process. Stakeholder and industry
groups have been involved with the
development of this action and have
participated in public meetings
throughout the past year. A prolonged
comment period and subsequent
potential delay in implementation
would be contrary to the public interest,
as it would extend the amount of time
in which no specifications are in place
for fishing year 2023, rather than
replacing them with the quotas
proposed in this rule, which are based
on the best available science. The
fishery may continue to operate under
current DAS and trip limit regulations
without specifications in fishing year
2023, but an extended delay could lead
to confusion.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this action, if adopted, would not
have a significant economic effect on a
substantial number of small entities.

As outlined in the preamble of this
rule, the purpose of this action is to
implement Framework 13 to the
Monkfish FMP. Framework 13 would

set monkfish specifications for fishing
years 2023—2025, make changes to the
yearly allocation of DAS to vessels
issued limited access monkfish permits,
and increase the minimum mesh size for
gillnet vessels from 10 to 12 inches. The
specifications in this rule include a TAL
for the NFMA in fishing years 2023
through 2025 that is 20 percent lower
the TAL in fishing years 2020 through
2022 and a TAL for the SFMA in fishing
years 2023 through 2025 that is 41
percent lower than the TAL in fishing
years 2020 through 2022. This
framework is needed to establish
allowable monkfish harvest levels that
will prevent overfishing.

We issued 492 limited access
monkfish permits and 1,198 open access
monkfish permits as of June 1, 2022, for
a total of 1,692 permits potentially
regulated by this action. Each vessel
may be individually owned or part of a
larger corporate ownership structure,
and for RFA purposes, it is the
ownership entity that is ultimately
regulated by the proposed action. The
current ownership data set is based on
calendar year 2021 permits and contains
gross sales associated with those
permits for calendar years 2019 through
2021. Ownership data collected from
permit holders indicate there are 1,207
distinct business entities that held at
least one permit that could be directly
regulated by this proposed action in
2021. Of these 1,207 entities, 804 are
commercial fishing entities, and 137 are
for-hire entities.

For the purposes of the Regulatory
Flexibility Act, we define a small
business in the commercial harvesting
sector as a firm with receipts (gross
revenues) of up to $11 million for
commercial fishing businesses. Of the
804 commercial fishing entities, 793 are
categorized as small entities and 11 are
categorized as large entities, per the
NOAA Fisheries guidelines. All 137 for-
hire entities are categorized as small
businesses. In 2021, 266 of the 1,207
entities had zero monkfish revenue.

This action is expected to have
minimal economic impacts on both
large and small entities. Although the
proposed action would set TALs lower
than what was in place in fishing year
2021, actual landings in that year were
far less than the TALs proposed in this
action. Because we expect landings to
remain constant relative to fishing year
2021, we expect TAL reductions to pose
no cost on the fleet relative to 2021
activity. Additionally, the proposed
DAS allocation changes are expected to
constrain only four vessels based on
previous fishing activity; the vast
majority of small firms are not impacted
by the proposed DAS allocation change.

Finally, the increased mesh size
regulations do not become effective
until 2026 (after the final year of the
specifications in this action) and are
estimated to impact eight vessels. The
delay in implementation allows affected
vessels to replace their nets as they
become worn out as part of regular net
replacement. This cost thus would not
be directly tied to the proposed mesh
size regulation, but instead is a regular
fishing operation cost.

This action is not expected to have a
significant impact on a substantial
number of small entities. Nearly all
monkfish entities (99 percent) are
considered small entities. Regulated
small entities identified in this analysis
are expected to experience no impacts.
No impacts are expected to the 12
regulated large entities, as they have
little dependence on monkfish revenue.
Small entities would not be placed at a
competitive disadvantage relative to
large entities, and the regulations would
not reduce the profit for any small
entities. As a result, an initial regulatory
flexibility analysis is not required and
none has been prepared.

List of Subjects in 50 CFR Part 648
Fisheries, Fishing.
Dated: April 19, 2023.

Samuel D. Rauch, III,

Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS proposes to amend 50
CFR part 648 as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. Amend § 648.10, by revising
paragraph (g)(3)(ii) to read as follows:

§648.10 VMS and DAS requirements for
vessel owners/operators.
* * * * *

(g) * x %

(3) * *x %

(ii) An operator of a vessel issued both
a NE multispecies permit and a
monkfish permit are authorized to
change their DAS declaration from a NE
multispecies Category A DAS to a
monkfish DAS, while remaining subject
to the to the NE multispecies DAS usage
requirements under § 648.92(b)(1)(iv),
during the course of a trip, as provided
at § 648.92(b)(1)(vi)(A).

* * * * *
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m 3. Amend § 648.14, by revising
paragraphs (m)(2)(i) and (m)(3)(ii) to
read as follows:

§648.14 Prohibitions.
* * * * *

(m) * * *

2 * * *

(i) Fish with or use nets with mesh
size smaller than the minimum mesh
size specified in § 648.91(c) while
fishing under a monkfish DAS, except
as authorized by § 648.91(c)(1)(v).

(3) * *x %

(ii) Fail to comply with the NFMA or
SFMA requirements specified at
§648.92(b)(1)(v)

m 4. Amend § 648.80, by revising
paragraph (a)(13)(i)(B) to read as
follows:

§648.80 NE Multispecies regulated mesh
areas and restrictions on gear and methods

of fishing.
* * * * *
(a) * x %
(13) EE
(i) L I
(

B) Minimum Mesh Size.

(1) Through April 30, 2026, all
gillnets must have a minimum mesh
size of 10-inch (25.4-cm) diamond mesh
throughout the net.

(2) Starting May 1, 2026, all gillnets
must have a minimum mesh size of 12-
inch (30.5-cm) diamond mesh
throughout the net.

* * * * *

m 5. Amend § 648.91, by revising
paragraphs (c)(1)(iii) and (iv) and adding
(c)(1)(v) and (vi) to read as follows:

§648.91 Monkfish regulated mesh areas
and restrictions on gear and methods of
fishing.

(C) * % %

(1) * * %

(iii) Gillnets while on a monkfish DAS
for fishing years 2023, 2024, and 2025.
Until April 30, 2026, the minimum
mesh size for any gillnets used by a
vessel fishing under a monkfish DAS is
10-inch (25.4-cm) diamond mesh,
unless the vessel meets one of the
exceptions in paragraph (c)(1)(v) of this
section.

(iv) Gillnets while on a monkfish DAS
from fishing year 2026 and beyond.
Starting May 1, 2026, the minimum
mesh size for any gillnets used by a
vessel fishing under a monkfish DAS is
12-inch (30.5-cm) diamond mesh,
unless the vessel meets one of the
exceptions in paragraph (c)(1)(v) of this
section.

(v) Exceptions from the minimum
mesh size for gillnets on a monkfish

DAS. A vessel fishing with gillnet gear
under a monkfish DAS is subject to the
minimum mesh size as defined in
paragraph (c)(1)(iii) or (c)(1)(iv) of this
section, unless:

(A) The owner or operator of a limited
access NE multispecies vessel fishing
under a NE multispecies category A
DAS with gillnet gear in the NFMA
changes the vessel’s DAS declaration to
a monkfish DAS through the vessel’s
VMS unit during the course of the trip
in accordance with the provisions
specified under § 648.92(b)(1)(vi);

(B) A vessel issued a Category C or D
limited access monkfish permit is
fishing under both a monkfish and NE
multispecies Category A DAS in the
SFMA using roundfish gillnets, as
defined at § 648.2, with 6.5-inch (16.5-
cm) diamond mesh;

(C) A vessel issued a limited access
monkfish permit is fishing on a
monkfish-only DAS in the Mid-Atlantic
Exemption Area using roundfish gillnets
with a minimum mesh size of 5 inches
(12.7 cm) in accordance with the
provisions specified under
§648.80(c)(5); or

(D) A vessel issued a limited access
monkfish permit is fishing on a
monkfish-only DAS in the Southern
New England Dogfish Exemption Area
using roundfish gillnets with a
minimum mesh size of 6 inches (15.2
cm) in accordance with the provisions
specified under § 648.80(b)(7).

(vi) Authorized gear while on a
monkfish and scallop DAS. Vessels
issued a Category C, D, G, or H limited
access monkfish permit and fishing
under a monkfish and scallop DAS may
only fish with and use a trawl net with
a mesh size no smaller than that
specified in paragraph (c)(1)(i) of this
section.

* * * * *

m 6. Amend § 648.92, by revising
paragraphs (b)(1)(i) through (v), adding
(b)(1)(vi), revising paragraphs (b)(2)(ii)
and (b)(2)(iii)(B), and revising paragraph
(c)(1)(ii)(A) to read as follows:

§648.92 Effort-control program for
monkfish limited access vessels.

* * * * *

(b) EE

(1) * % %

(i) DAS allocations. Each vessel
issued a limited access monkfish permit
will be allocated 35 monkfish DAS each
fishing year that may be used only in
the Northern Fishery Management Area
as defined in § 648.91(a). Each vessel
issued a limited access monkfish permit
will also be allocated 37 monkfish DAS
each fishing year that may be used only
in the Southern Fishery Management
Area as defined in §648.91(b). The

annual allocation of monkfish DAS to
each vessel issued a limited access
monkfish permit in the NFMA and
SFMA shall be reduced by the amount
calculated in paragraph (b)(1)(iii) of this
section for the research DAS set-aside.
All DAS must be used in accordance
with the provisions of this paragraph (b)
unless the permit is enrolled in the
Offshore Fishery Program in the SFMA,
as specified in paragraph (b)(1)(ii) of
this section.

(ii) Offshore fishery program DAS
allocation. A vessel issued a Category F
permit, as described in § 648.95, shall be
allocated a prorated number of
monkfish DAS as specified in
§648.95(g)(2).

(ii1) Research DAS set-aside. A total of
500 DAS will be set aside and made
available for cooperative research
programs as described in paragraph (c)
of this section. These DAS shall be
deducted proportionally from the DAS
allocated to each vessel issued a limited
access monkfish permit by the process
prescribed in this paragraph (b)(1)(iii).

(A) Calculating the total per vessel
DAS deduction. The total per vessel
DAS deduction will be calculated as the
quotient of 500 divided by the total
number of limited access permits issued
in the previous fishing year.

(B) Calculating the per vessel DAS
deduction for the NFMA and SFMA.
The total vessel DAS deduction will be
distributed proportionally to the DAS
for the NFMA and SFMA allocated to
each vessel issued a monkfish limited
access permit, as specified in paragraph
(b)(1)(1) of this section. To determine the
per-vessel deduction from the NFMA
DAS allocation, the total per vessel
deduction will be multiplied by the
quotient of the NFMA DAS allocation
divided by the total number of DAS
allocated to each monkfish limited
access vessel. To determine the per-
vessel deduction from the SFMA DAS
allocation, the NFMA deduction will be
subtracted from the total per vessel
deduction.

(C) Example. If in the current year,
each vessel is allocated 30 NFMA DAS
and 20 SFMA DAS, then the total vessel
DAS allocation is 50 DAS. In this
example, 625 limited access monkfish
permits were issued in the previous
year. Dividing 500 by the 625 permits
equals a total per-vessel DAS deduction
of 0.8 DAS. Dividing the NFMA
allocation of 30 DAS by the total DAS
allocation of 50 DAS equals 0.6.
Multiplying 0.6 by 0.8 equals an NFMA
DAS deduction of 0.48, which is
rounded to 0.5. Subtracting the 0.5
NFMA DAS deduction from the total
per vessel deduction of 0.8 results in an
SFMA DAS deduction of 0.3 DAS. The
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result of is that each limited access
monkfish vessel would be allocated 29.5
NFMA DAS and 19.7 SFMA DAS.

(iv) General DAS usage restrictions. A
vessel issued a limited access monkfish
permit may not use more than 46
allocated monkfish DAS in a fishing
year. Unless otherwise specified in
paragraph (b)(2) of this section or under
this subpart F, a vessel issued a limited
access NE multispecies or limited access
Atlantic sea scallop permit that is also
issued a limited access monkfish permit
must use a NE multispecies or sea
scallop DAS concurrently with each
monkfish DAS utilized.

(v) DAS declaration requirements.
Each vessel issued a limited access
monkfish permit that intends to fish
under a monkfish DAS must declare
that it will fish in either the NFMA or
SFMA through the vessel call-in system
or VMS prior to the start of each trip.

A vessel intending to fish for, fishing
for, possessing, or landing monkfish
under a NE multispecies, scallop, or
monkfish DAS under the management
measures of the NFMA, must fish
exclusively in the NFMA for the entire
trip. In addition, a vessel that is not
required to and does not possess a VMS
unit must declare its intent to fish in the
NFMA by obtaining a letter of
authorization from the Regional
Administrator, which is effective for a
period of not less than 7 days, and fish
exclusively in the NFMA during the
effective period of that letter of
authorization. A vessel that has not
declared into the NFMA under this
paragraph (b)(1)(v) shall be presumed to
have fished in the SFMA, and shall be
subject to the requirements of that area.
A vessel that has declared into the
NFMA may transit the SFMA, providing
that it complies with the transiting and
gear storage provision described in

§ 648.94(e).

(vi) Monkfish Option provision and
declaration requirements. Any limited
access NE multispecies vessel fishing on
a sector trip or under a NE multispecies
Category A DAS in the NFMA, and
issued an LOA as specified in paragraph
(b)(1)(v) of this section, may change its
DAS declaration to a monkfish DAS
through the vessel’s VMS unit during
the course of the trip after leaving port,
but prior to crossing the VMS
demarcation line upon its return to port
or leaving the NFMA, if the vessel
exceeds the incidental catch limit
specified under § 648.94(c).

(A) Vessels that change their DAS
declaration from a NE multispecies
Category A DAS to a monkfish DAS
during the course of a trip remain
subject to the NE multispecies DAS
usage requirements (i.e., use a NE

multispecies Category A DAS in
conjunction with the monkfish DAS)
described in paragraph (b)(2)(iv) of this
section.

(B) Gillnet vessels that change their
DAS declaration in accordance with this
paragraph (b)(1)(vi) are not subject to
the gillnet minimum mesh size
restrictions found at § 648.91(c)(1)(iii)
and (iv), but are subject to the smaller
NE multispecies minimum mesh
requirements for gillnet vessels found
under § 648.80 based upon the NE
Multispecies Regulated Mesh Area in
which the vessel is fishing.

(2) * *x %

(ii) Monkfish-only DAS. When a
vessel issued a limited access monkfish
Category C, D, F, G, or H permit and a
limited access NE multispecies DAS
permit has an allocation of NE
multispecies Category A DAS, specified
under § 648.82(d)(1), that is less than
the number of monkfish DAS allocated
for the fishing year May 1 through April
30, that vessel shall be allocated
“monkfish-only” DAS equal to the
difference between the number of its
allocated monkfish DAS and the
number of its allocated NE multispecies
Category A DAS at the start of a fishing
year. For example, if a vessel issued a
limited access monkfish Category D
permit is allocated 30 monkfish DAS for
use in the Northern Fishery
Management Area, 20 monkfish DAS for
use in the Southern Fishery
Management Area, and 26 NE
multispecies Category A DAS, it would
have 24 monkfish-only DAS at the start
of each fishing year. The available
balance of monkfish-only DAS may vary
throughout the fishing year based upon
monkfish-only DAS usage and the
acquisition or relinquishment of NE
multispecies DAS under the NE
Multispecies DAS Leasing Program, as
specified in paragraph (b)(2)(iii) of this
section. A vessel issued a limited access
monkfish Category C, D, F, G, or H
permit may use monkfish-only DAS
without the concurrent use of a NE
multispecies DAS at any time
throughout the fishing year, regardless
of the number of NE multispecies
Category A DAS available. When fishing
under a monkfish-only DAS, the vessel
must fish under the regulations
pertaining to a limited access monkfish
Category A or B permit, as applicable,
and may not retain any regulated NE
multispecies. For example, a vessel
issued a limited access monkfish
Category C permit must comply with the
monkfish landing limits applicable to a
Category A monkfish permit when
fishing under a monkfish-only DAS.

(111) * K x

(B) A vessel issued a limited access
monkfish Category C, D, F, G, or H
permit may forfeit some of its monkfish
DAS, if it leases NE multispecies DAS
to another vessel(s), pursuant to
§648.82(k). The number of monkfish
DAS forfeited by a vessel depends on its
balance of Monkfish and NE
multispecies DAS at the time of the
lease. Any forfeited monkfish DAS will
be deducted proportionally between the
DAS allocated to the vessel for use in
the Northern Fishery Management Area
and Southern Fishery Management Area
in paragraph (b)(1)(i) of this section.

(1) If the vessel’s unused monkfish
DAS balance is greater than or equal to
its unused NE multispecies DAS
balance, at the time of the lease, then
the vessel will forfeit an amount of
monkfish DAS equal to the number of
NE multispecies DAS being leased to
another vessel. For example, if a vessel
has 40 monkfish DAS and 30 NE
multispecies DAS and it leases 10 NE
multispecies DAS in accordance with
§648.82(k), then, as part of the lease, the
vessel would forfeit 10 monkfish DAS
and be left with 30 monkfish DAS and
20 multispecies DAS.

(2) If the vessel’s unused monkfish
DAS balance is less than its unused NE
multispecies DAS balance, at the time of
lease, then the vessel will forfeit an
amount of monkfish DAS equal to the
number of NE multispecies DAS being
leased minus the difference between the
vessel’s unused NE multispecies DAS
balance and the vessel’s unused
monkfish DAS balance. If the number of
NE multispecies DAS being leased is
less than the difference between the
vessel’s unused NE multispecies DAS
balance and the vessel’s unused
monkfish DAS balance, then no
monkfish DAS are forfeited. For
example, if a vessel has 25 monkfish
DAS and 30 NE multispecies DAS at the
time of the lease, and it leases 10 NE
multispecies DAS, the vessel would
forfeit 5 monkfish DAS (10 leased — [30
NE multispecies DAS — 25 monkfish
DAS] = 5 forfeited monkfish DAS). If,
however, the vessel has 25 monkfish
DAS and 40 NE multispecies and the
vessel leases 10 NE multispecies DAS,
it would not forfeit any monkfish DAS
(10 leased NE multispecies DAS — [40
NE multispecies DAS — 25 monkfish
DAS] = —5. The number of DAS
forfeited cannot be negative, so 0 DAS
are forfeited).

(C) * *x %
(1) * *x %
(ii) * k%
(

A) Each panel member shall

recommend which research proposals

aQ
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should be authorized to utilize the
research DAS set aside in accordance
with paragraph (b)(1)(iii) of this section,
based on the selection criteria described
in the RFP.

* * * * *

m 7.In §648.94, remove and reserve
paragraph (f).

m 8. Amend § 648.95 by revising
paragraph (e)(3) to read as follows:

§648.95 Offshore Fishery Program in the
SFMA.

* * * * *
(e]* *  *

(3) A vessel issued a limited access
monkfish Category F permit fishing on

a monkfish DAS is subject to the
minimum mesh size requirements
specified in § 648.91(c)(1)(i), (iii) and
(iv), as well as the other gear
requirements specified in § 648.91(c)(2)
and (3).

* * * * *

[FR Doc. 2023-08622 Filed 4-25-23; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities, Comments Request:
Understanding States’ SNAP Customer
Service Strategies

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on the
proposed collection of information for
the Understanding States’ SNAP
Customer Service Strategies study. This
is a NEW information collection. This
study seeks to describe the key
characteristics of State Supplemental
Nutrition Assistance Program (SNAP)
agencies’ customer service strategies
through in-depth case studies in up to

9 States, review the current literature on
customer service, particularly in
government social safety net programs,
and identify promising practices in
improving, measuring, and monitoring
customer service in SNAP.

DATES: Written comments must be
received on or before June 26, 2023.
ADDRESSES: Comments may be sent to:
Melanie Meisenheimer, Office of Policy
Support, FNS, USDA, 1320 Braddock
Place, 5th Floor, Alexandria, VA 22314;
telephone: 703-305-2770. Comments
may also be submitted via email to
melanie.meisenheimer@usda.gov with
“SNAP CS” in the subject line.
Comments will also be accepted through
the Federal eRulemaking Portal. Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments electronically.

All written comments will be open for
public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5:00

p-m.), Monday through Friday at Office
of Policy Support, FNS, UDA, 1320
Braddock Place, 5th Floor, Alexandria,
VA 22314.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will be a matter
of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Melanie
Meisenheimer, Food and Nutrition
Service: by phone at 703—305-2770 or
by email at melanie.meisenheimer@
usda.gov.

SUPPLEMENTARY INFORMATION: Comments
are invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions that were
used; (c) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) ways to minimize
the burden of the collection of
information on those who are to
respond, including use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Title: Understanding States’ SNAP
Customer Service Strategies.

Form Number: Not applicable.

OMB Number: 0584-NEW.

Expiration Date: Not yet determined.

Type of Request: New collection.

Abstract: This is a new information
collection request. The Food and
Nutrition Service (FNS) is interested in
exploring how State agencies define and
measure the quality of customer service
for Supplemental Nutrition Assistance
Program (SNAP) applicants and
participants, particularly strategies that
go beyond the minimum requirements
set by FNS; and how State SNAP
agencies implement and refine their
customer service approaches. This study
will conduct case studies in up to nine
states to understand their approaches to
defining, measuring, and improving
customer service in SNAP.

FNS has identified three objectives for
this study:

(1) Describe how each study State
defines and measures good and/or bad
customer service for SNAP applicants
and participants, particularly those that
go beyond the minimum requirements
set by FNS.

(2) For each study State, describe how
the State SNAP agency implements and
refine its customer service approach.

(3) Describe the current research and
documentation available about customer
service standards and measurement
broadly, with a particular focus on
government programs and safety net
programs.

The study will be conducted through
two key components:

(1) Review of existing studies, reports,
and data on customer services strategies
and approaches.

(2) Case studies in up to nine states
with diverse approaches to supporting
and monitoring customer service in
SNAP.

The research team will collect case
study data during two-day in-person site
visits to each selected State that will
include interviews with State, regional
(e.g., call center), and local SNAP staff
and key stakeholders, review of relevant
documents and reports, and
observations of staff interactions with
customer service systems.

Affected Public: Respondent
categories of affected public and the
corresponding study participants will
include: State and Local or Tribal
Government and business not-for-profit
organizations.

Estimated Number of Respondents:
116.

The total estimated number of
respondents (116) includes: Out of 12
State Agency SNAP Directors contacted,
9 will participate; out of 18 State SNAP
Administrative Staff contacted, 18 will
participate; out of 14 County and Tribal
Government and call center SNAP
Directors, 14 will participate; out of 54
County and Tribal SNAP Staff
contacted, 54 will participate; and out of
9 business not-for-profit organizations
contacted, 18 staff will participate.

Estimated Number of Responses per
Respondent: The estimated number of
responses per State Government SNAP
Director respondent is two: Nine State
SNAP Directors will take part in a
recruitment call lasting about 20
minutes and an interview lasting
approximately 1 hour.

The estimated number of responses
per State SNAP Administrative Staff


mailto:melanie.meisenheimer@usda.gov
mailto:melanie.meisenheimer@usda.gov
mailto:melanie.meisenheimer@usda.gov
http://www.regulations.gov
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respondent is two: 18 respondents will
take part in a recruitment call lasting
about 20 minutes and an interview
lasting approximately 1 hour.

The estimated number of responses
per Non-profit Organization
(Organizations conducting SNAP
outreach) is two: 9 respondents will take
part in a recruitment call lasting about
20 minutes and 9 respondents will take
part in interviews lasting approximately
1 hour.

The estimated number of responses
per County and Tribal Government or
Call Center SNAP Director is two: 14
respondents will take part in a
recruitment call lasting about 20
minutes and an interview lasting
approximately 1 hour.

The estimated number of responses
per County and Tribal SNAP Staff is
one: 54 respondents will take part in an
interview or a deskside observation
lasting approximately 1 hour.

Estimated Total Annual Responses:
154.

Estimated Time per Response: 1.3
hours.

Estimated Total Annual Burden on
Respondents: 119.9 hours (119.0 for
responsive participants and 0.9 for
nonresponsive participants).

See the table below for estimated total
annual burden for each type of
respondent, including non-respondents.
BILLING CODE 6410-30-P
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Tameka Owens,

Deputy Administrator, Food and Nutrition
Service.

[FR Doc. 2023—-08767 Filed 4—25-23; 8:45 am|
BILLING CODE 3410-30-C

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities, Proposed Collection:
Request for Comments on How Have
SNAP State Agencies Shifted
Operations in the Aftermath of COVID-
19? (SNAP COVID Study)

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
this proposed information collection.
This is a new information collection for
the contract of the study titled “How
Have Supplemental Nutrition
Assistance Program (SNAP) State
Agencies Shifted Operations in the
Aftermath of COVID-19? (SNAP COVID
study)”. The purpose of the SNAP
COVID study is to help FNS develop a
comprehensive understanding of how
SNAP agencies have adapted their
operations and norms during the
COVID-19 pandemic and increased
their preparedness for another major
disruption.

DATES: Written comments must be
received on or before June 26, 2023.
ADDRESSES: Comments may be sent to
Amanda Wyant, Food and Nutrition
Service, U.S. Department of Agriculture,
1320 Braddock Place, 5th floor,
Alexandria, VA 22314. Comments may
also be submitted via email to
Amanda.Wyant@usda.gov. Comments
will also be accepted through the
Federal eRulemaking Portal. Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments electronically.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will be a matter
of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Amanda Wyant at
703-305-7537.

SUPPLEMENTARY INFORMATION: Comments
are invited on: (a) whether the proposed
collection of information is necessary
for the proper performance of the

agency’s functions, including whether
the information shall have practical
utility; (b) the accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions that were used; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information on those who
are to respond, including use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Title: How Have SNAP State Agencies
Shifted Operations in the Aftermath of
COVID-19? (SNAP COVID study).

Form Number: N/A.

OMB Number: 0584—-NEW.

Expiration Date: Not yet determined.

Type of Request: New collection.

Abstract. As the cornerstone of the
nation’s nutrition safety net, the
Supplemental Nutrition Assistance
Program (SNAP) provides monthly
benefits to households with low
incomes to reduce food insecurity and
improve health and well-being. The
COVID-19 pandemic and its economic
fallout created extraordinary challenges
for SNAP and the broader safety net as
whole. To keep processing applications
and issuing benefits, SNAP agencies had
to pivot sharply to adapt their core
operations and deliver services
primarily or entirely virtually. Drawing
on both new and existing waivers and
policy options in this uncharted
environment required a host of
complicated decisions and choices on
the part of State SNAP agencies. The
study titled “How Have SNAP State
Agencies Shifted Operations in the
Aftermath of COVID-19? (SNAP COVID
study)” will provide the U.S.
Department of Agriculture (USDA) Food
and Nutrition Service (FNS) with a
comprehensive picture of how State
SNAP agencies responded to the
pandemic, including their decision-
making processes, experiences with
program changes in the short and long
terms, and how these experiences have
prepared States for major disruptions in
the future.

The SNAP COVID study will provide
information about State SNAP agencies’
experiences with the wide range and
mix of operational changes made in
response to the evolving pandemic. This
gives FNS and State SNAP agencies an
important opportunity to assess what
did and did not work and why; to
describe the decision-making processes
that led to States’ responses to date and
their plans for the period after the
public health emergency; to identify

changes that are here to stay for the
foreseeable future; and to consider the
lessons learned to inform continued
program improvement and increase
preparedness for any future disruptions
that affect service delivery.

The study will gather detailed data
from all 53 State SNAP agencies via a
web-based survey and will conduct case
studies in five States. In each of the five
site visit States, the study team will
conduct interviews with State and local
SNAP staff and collect individual-level
application and case records and/or
aggregate performance data. These data
will provide insight on how key metrics
such as SNAP caseload size and
composition changed after the
implementation of program changes.
The study team will systematically
collect publicly available documents
through FNS and web searches to
inform the development of data
collection instruments for the survey
and site visit interviews. The team will
use these along with non-public
documents (for example, State policy
guidance) we will collect from States to
confirm and clarify survey responses.

Affected public. Members of the
public affected by the data collection
include State, local, and Tribal
governments from 53 State SNAP
agencies. Respondent groups identified
include: (1) State or territory agency
directors; (2) State or territory data and
IT staff; (3) State or territory operations
and policy staff; (4) Local directors; (5)
Local agency supervisors; (4) Local
agency frontline staff.

A survey will be conducted with all
53 State SNAP agency directors and
staff. Case studies will be conducted
with five of the States, affecting State
and local SNAP agency directors and
staff.

Estimated number of respondents.
The total estimated number of unique
respondents for both the pretest and
study data collection activities is 284,
with four nonrespondents. There are
243 State level staff who will
participate. This includes 53 State or
territory SNAP directors; 127 State or
territory SNAP policy and operations
staff; 5 State or territory data staff; and
58 State or territory IT staff. There are
41 local level staff who will participate
in the study: 11 local SNAP agency
directors; 15 local SNAP agency
supervisors, and 15 local SNAP agency
frontline staff.

The State or territory SNAP agency
directors include respondents from 53
U.S. States and territories (50 U.S.
States, the District of Columbia, the U.S.
Virgin Islands, and Guam). Each State or
territory SNAP agency director may
designate up to three staff to complete
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sections of the survey, accounting for up
to an additional 159 State or territory
staff participating as respondents (212
survey respondents total). This is the
highest possible number of survey
respondents; FNS expects fewer to
participate in the survey. Prior to data
collection we expect three of the State
or territory SNAP agency directors will
participate in the pretest.

Five States will be selected for the
case study. Here is a summary of the
respondents for the case study:

¢ 5 State SNAP agency directors (one
from each of the five case study States)
will participate in the case study. We
expect to reach out to 9 SNAP agency
directors about the case study but
expect that four States will not be able
to participate.

e 20 State SNAP policy and
operations staff (four from each of the
five States).

e 5 State SNAP data staff (one from
each of the five States).

e 5 State SNAP IT staff (one from
each of the five States).

¢ 10 local SNAP agency directors
(two from each of the five States).

e 15 local SNAP agency supervisors
(three from each of the five States).

e 15 local SNAP agency frontline staff
(three from each of the five States).

Prior to the start of data collection, we
expect that one State SNAP agency
director, one State operations and policy
staff person, and one local SNAP agency
director will participate in the pretest.

Estimated number of responses per
respondent. Across all 284 1 unique

1There are a total of 284 unique respondents
estimated to participate in this study. The same 5
State SNAP directors who participate in the web
survey will also participate in the case studies. We
estimate that we will need to reach out to a total
of 9 State SNAP directors to ask if they can
participate in the study. Of these, we expect 4 State
SNAP directors will be non-respondents for the

respondents (284 respondents and 4
non-respondents) and 2,373 annual
responses, the average number of
responses is 8.24. State or territory
SNAP directors will respond once to a
web-based survey with five modules.
State or territory SNAP directors will
receive an FNS State outreach email to
notify them about the web survey. The
contractor will then email the States a
study description and invitation to
complete the web survey. State or
territory SNAP agency directors, SNAP
operations and policy staff and SNAP IT
staff who have not completed the survey
will be emailed biweekly to complete
the survey (for a total of five possible
emails). Those who have not completed
the survey in the last four weeks of data
collection will receive an urgent survey
reminder email every week (for a total
of four possible emails). State or
territory SNAP directors, SNAP
operations and policy staff and SNAP IT
staff will be asked to submit documents
related to their COVID-19 procedures as
part of the survey. If they do not submit
their documents, they will be sent
reminder emails (for a total of nine
possible emails). Starting in Week 6 of
data collection, State or territory SNAP
directors will receive reminder phone
calls.

Five State SNAP agencies that
participated in the initial survey will be
selected in collaboration with FNS for a
case study. The case study will involve
interviews with five State SNAP
directors, 20 State SNAP operations and
policy staff, 5 State SNAP data staff, 5
State SNAP IT staff, 10 local SNAP
agency directors, 15 local SNAP agency
supervisors, and 15 local SNAP agency

case studies. The 9 State SNAP directors who will
be reached out for the case studies are only counted
once in the sample size totals.

frontline staff. The State or territory
SNAP directors will receive an initial
email from FNS notifying them about
the case studies. Following that, an
email will come from the research team
introducing the directors to the case
studies and asking them to schedule a
call with the research team to discuss
the case studies. State SNAP directors
that do not respond to this initial email
will receive a reminder email and, if
needed, a reminder call to schedule a
time to discuss the case studies with the
research team. The State SNAP directors
will then participate in an hour-long
call to discuss the case study. Once the
local agencies are identified in
collaboration with the State, the
research team will reach out to the local
agencies by email to schedule their
portion of the site visit.

Prior to the start of data collection, we
expect that one State SNAP agency
director, one State operations and policy
staff person, and one local SNAP agency
director will participate in the pretest.

Estimated total annual responses.
2,373

Estimated time per response. The
estimated time per response varies from
0.03 hours for activities related to
reading email reminders for the survey
and case studies to 20 hours for state IT
staff to provide administrative data. The
response time will vary depending on
the respondent group, as shown in the
attached table, with an average
estimated time of 33.53 minutes (0.56
hours).

Estimated total annual burden on
respondents. The total estimated burden
on respondents is 22,564.20 minutes
(376.07 hours). See the table below for
estimated total annual burden for each
type of respondent.

BILLING CODE 3410-30-P
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Tameka Owens,

Assistant Administrator, Food and Nutrition
Service.

[FR Doc. 2023-08817 Filed 4-25-23; 8:45 am]
BILLING CODE 3410-30-C

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service
[DOCKET No: RBS—23-CO-OP-0002]

Notice of Funding Opportunity for
Rural Cooperative Development Grants
for Fiscal Year 2023

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice.

SUMMARY: The Rural Business-
Cooperative Service (RBCS or the
Agency), a Rural Development (RD)
agency of the United States Department
of Agriculture (USDA), invites
applications for grants under the Rural
Cooperative Development Grant (RCDG)
program for Fiscal Year (FY) 2023. This
notice is being issued to allow
applicants sufficient time to leverage
financing, prepare and submit
applications, and give the Agency time
to process applications within FY 2023.
Funding of $5.8 million will be
available for FY 2023. Successful
applications will be selected by the
Agency for funding and subsequently
awarded. All applicants are responsible
for any expenses incurred in developing
their applications.

DATE: Completed applications must be
submitted electronically by no later than
11:59 p.m. Eastern Time, June 26, 2023,
through www.grants.gov, to be eligible
for grant funding. Late or incomplete
applications are not eligible for funding
under this notice and will not be
evaluated.

ADDRESSES: All applications must be
submitted electronically at
www.grants.gov. Additional resources
are available at https://
www.rd.usda.gov/programs-services/
rural-cooperative-development-grant-
program.

Applicants are encouraged to contact
the USDA Rural Development State
Office for the State where the project
will be located in advance of the
application deadline to discuss the
project and ask any questions about the
RCDG program or the application
process. Contact information for USDA
Rural Development State Office can be
found at https://www.rd.usda.gov/
contact-us/state-offices.

FOR FURTHER INFORMATION CONTACT: Lisa
Sharp at lisa.sharp@usda.gov, Business

Loan and Grant Analyst, Program
Management Division, RBCS, USDA,
1400 Independence Avenue SW, Mail
Stop-3226, Room 5160-South,
Washington, DC 20250-3226, or call
(202) 720-1400. Persons with
disabilities that require alternative
means for communication should
contact the USDA Target Center at (202)
720-2600 (voice); or the 711 Relay
Service.

SUPPLEMENTARY INFORMATION:

Overview

Federal Awarding Agency Name:
Rural Business-Cooperative Service.

Funding Opportunity Title: Rural
Cooperative Development Grants.

Announcement Type: Notice of
Funding Opportunity.

Funding Opportunity Number: RBCS—
RCDG-2023.

Assistance Listing Number: 10.771.

Dates: Completed applications must
be submitted electronically by 11:59
p-m. Eastern Time on, June 26, 2023,
through www.grants.gov, to be eligible
for grant funding. Late or incomplete
applications are not eligible for funding
under this notice and will not be
evaluated.

Rural Development Key Priorities: The
Agency encourages applicants to
consider projects that will advance the
following key priorities:

e Assisting rural communities recover
economically through more and better
market opportunities and through
improved infrastructure;

e Ensuring all rural residents have
equitable access to RD programs and
benefits from RD funded projects; and

¢ Reducing climate pollution and
increasing resilience to the impacts of
climate change through economic
support to rural communities.

A. Program Description

1. Purpose of the Program. The
primary objective of the RCDG program
is to improve the economic condition of
rural areas by helping individuals and
businesses start, expand, or improve
rural cooperatives and other mutually
owned businesses through Cooperative
Development Centers.

2. Statutory and Regulatory Authority.
The RCDG program is authorized under
Section 310B(e) of the Consolidated
Farm and Rural Development Act
(CONACT) (7 U.S.C. 1932(e)), as
amended by the Agriculture
Improvement Act of 2018 (Pub. L. 115—
334, Title VI, Secs. 641215,
6601(a)(1)(B), 6701(c), (d)(1)) and
implemented by 7 CFR part 4284,
subparts A and F.

The Consolidated Appropriations Act,
2023, (Pub. L. 117-328, Division A,

Title VII, Section 736) has designated
funding for projects in Persistent
Poverty Counties (PPC). Persistent
poverty counties are defined in Section
736 as “‘any county that has had 20
percent or more of its population living
in poverty over the past 30 years, as
measured by the 1990 and 2000
decennial censuses, and 2007-2011
American Community Survey 5-year
average, or any territory or possession of
the United States.” The eligible
population in persistent poverty
counties includes any county seat of any
persistent poverty county that has a
population that does not exceed the
authorized population limit by more
than 10 percent. This provision
expanded the current 50,000 population
limit to 55,000 for only county seats
located in persistent poverty counties.

3. Definitions. The definitions
applicable to this notice are published
at 7 CFR 4284.3 and 7 CFR 4284.504. In
addition, the terms “rural’”’ and ‘‘rural
area,” defined in 7 U.S.C. 1991(a)(13),
are incorporated by reference, and will
be used for this program instead of the
definition of ‘“Rural and rural area”
currently published at 7 CFR 4284.3.

Mutually owned business—An
organization owned and governed by
members who are its consumers,
producers, employees, or suppliers.

4. Application of Awards. The Agency
will review, evaluate, and score
applications received in response to this
notice based on the provisions found in
7 CFR 4284.511, 7 CFR 4284.512, 7 CFR
4284.513 and as indicated in this notice.
Awards under the RCDG program will
be made on a competitive basis using
specific selection criteria contained in 7
CFR 4284.513.

B. Federal Award Information

Type of Award: Grant.

Fiscal Year Funds: FY 2023.

Available Funds: $5.8 million will be
available for FY 2023. RBCS may at its
discretion, increase the total level of
funding available in this funding round
from any available source provided the
awards meet the requirements of the
statute which made the funding
available to the Agency.

Award Amounts: Maximum amount
$200,000.

Anticipated Award Date: September
30, 2023.

Performance Period: The grant
performance period should begin no
earlier than October 1, 2023 and no later
than January 1, 2024 and must include
no more than a one-year performance
period.

Renewal or Supplemental Awards:
None.
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Type of Assistance Instrument:
Financial Assistance Agreement.

C. Eligibility Information

1. Eligible Applicants. Eligible
applicants must meet the eligibility
requirements of 7 CFR 4284.507. You
must be a nonprofit corporation or an
institution of higher education to apply
for this program. Public bodies and
individuals cannot apply for this
program. Applicants must be aware of
the following:

(a) At the time of application, each
applicant must have an active
registration in the System for Award
(SAM) before submitting its application
in accordance with 2 CFR 25.200. To
register in SAM, entities will be
required to create a Unique Entity
Identifier (UEI). Instructions for
obtaining the UEI are available at
https://sam.gov/content/entity-
registration. Further information
regarding SAM registration and the UEI
can be found in this notice.

(b) Applicants must certify that it has
not been debarred or suspended or is
otherwise excluded from or ineligible
for participation in Federal assistance
programs under Executive Order 12549,
“Debarment and Suspension.” The
Agency will check the Do Not Pay
system at the time of application and
prior to funding any grant award to
determine if the applicant has been
debarred or suspended. Applicants are
responsible for resolving any issues that
are reported in the Do Not Pay system
and if issues are not resolved by
deadlines found in this Notice, the
Agency may proceed to award funds to
other eligible applicants. In addition, an
applicant must comply with 7 CFR
4284.6 and will be required to certify as
part of the application that they do not
have an outstanding judgment against
them.

(c) The Consolidated Appropriations
Act, 2023, Public Law 117-328,
Division E, Title VII, Sections 744 and
745 provide that any corporation that
has been convicted of a felony criminal
violation under any Federal law within
the past 24 months or that has any
unpaid Federal tax liability that has
been assessed, for which all judicial and
administrative remedies have been
exhausted or have lapsed, and that is
not being paid in a timely manner
pursuant to an agreement with the
authority responsible for collecting the
tax liability, is not eligible for financial
assistance provided with funds
appropriated by this Act, unless a
Federal agency has considered
suspension or debarment of the
corporation and has made a
determination that this further action is

not necessary to protect the interests of
the Government

2. Cost Sharing or Matching. A match
of at least 25 percent (5 percent for 1994
Institutions) of the total project cost is
required for the application. 7 CFR
4284.513(f). When calculating the
matching funds requirement, round up
or down to whole dollars as appropriate.

An example of how to calculate
matching funds is as follows:

(a) Take the amount of grant funds
requested and divide it by .75. This will
provide the total project cost.

Example: $200,000 (grant amount)/0.75
(percentage for use of grant funds) =
$266,667 (total project cost)

(b) Subtract the amount of grant funds
requested from the total project cost.
This will provide the matching funds
requirement.

Example: $266,667 (total project cost) —
$200,000 (grant amount) = $66,667
(matching funds requirement)

(c) A quick way to confirm the correct
amount of matching funds is to take the
total project cost and multiply it by .25.

Example: $266,667 (total project cost) x
.25 (maximum percentage of matching
funds requirement) = $66,667
(matching funds requirement)

The applicant must verify that all
matching funds are available during the
grant performance period and provide
documentation with the application in
accordance with requirements identified
in Section D.2.b.8. If awarded a grant,
additional verification documentation
may be required to confirm the
availability of matching funds.

Other rules for matching funds that
applicants must follow are listed below.

(a) They must be spent on eligible
expenses during the grant period.

(b) They must be from eligible
sources.

(c) They must be spent in advance or
as a pro-rata portion of grant funds
being spent.

(d) They must be provided by either
the applicant or a third party in the form
of cash or an in-kind contribution.

(e) They cannot include board/
advisory council member’s time.

(f) They cannot include other Federal
grants unless provided by authorizing
legislation.

(g) They cannot include cash or in-
kind contributions donated outside of
the grant period.

(h) They cannot include over-valued,
in-kind contributions.

(i) They cannot include any project
costs that are ineligible under the RCDG
program.

(j) They cannot include any project
costs that are restricted or unallowable

under 2 CFR part 200, subpart E, and
the Federal Acquisition Regulation (CFR
Title 48) (for-profits) or successor
regulation.

(k) They can include loan funds from
a Federal source.

(1) They can include travel and
incidentals for board/advisory council
members if the organization has
established written policies explaining
how these costs are normally
reimbursed, including rates. The
applicant must include an explanation
of this policy in the application, or the
contributions will not be considered as
eligible matching funds.

(m) The applicant must be able to
document and verify the number of
hours worked and the value associated
with any in-kind contribution being
used to meet a matching funds
requirement.

(n) In-kind contributions provided by
individuals, businesses, or cooperatives
which are being assisted by the
applicant cannot be provided for the
direct benefit of their own projects as
RD considers this to be a conflict of
interest or the appearance of a conflict
of interest.

3. Other.

(a) Purpose eligibility. Applications
must propose the establishment or
continuation of a cooperative
development center. Applicants must
use project funds, including grant and
matching funds, for eligible purposes
only (see 7 CFR 4284.508). In addition,
project funds may also be used for
programs providing for the coordination
of services and sharing of information
among the centers as stated in 7 U.S.C
1932(e)(4)(C)(vi).

(b) Project eligibility. All project
activities must be for the benefit of a
rural area.

(c) Multiple applications deemed
ineligible. Only one application can be
submitted per applicant. If two
applications are submitted (regardless of
the applicant’s name) that include the
same Executive Director and/or advisory
boards or committees of an existing
center, both applications will be
determined ineligible for funding.

(d) Grant performance period. The
application must include no more than
a one-year grant performance period, or
it will not be considered for funding.
The grant performance period should
begin no earlier than October 1, 2023,
and no later than January 1, 2024.
Applications that request funds for a
period beginning after January 1, 2024,
will not be considered for funding.
Projects must be completed within a
one-year timeframe. Prior written
approval is needed from the Agency if
the applicant is awarded a grant and
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desires the grant performance period to
begin earlier or later than previously
approved.

(e) Satisfactory performance.
Applicants must be performing
satisfactorily on any outstanding RCDG
award to be considered eligible for a
new award. Satisfactory performance
includes being up to date on all
financial and performance reports as
prescribed in the grant award, and
current on all tasks and timeframes for
utilizing grant and matching funds as
approved in the work plan and budget.
If applicants have any unspent grant
funds on RCDG awards prior to FY
2022, the application will not be
considered for funding. If an applicant
has prior award(s) with unspent funds
of 50 percent or more than what the
approved work plan and budget
projected at the time a FY 2023
application is being evaluated, the
application will not be considered for
funding. The Agency will verify the
performance status of the applicant’s
prior awards and make a determination
after the FY 2023 application period
closes.

(f) Duplication of Current Services.
Applications must demonstrate that the
applicant is providing services to new
customers or new services to current
customers. If the work plan and budget
are duplicative of the applicant’s
existing award, the application will not
be considered for funding. If the
workplan and budget are duplicative of
a previous or existing RCDG and/or
Socially Disadvantaged Groups Grant
(SDGG) award, the application will not
be considered for funding. The Agency
will make this determination at its sole
discretion. Please note that the Agency
only allows one active award to a
grantee to ensure that there is no
duplication of services.

(g) Indirect costs. Negotiated indirect
cost rate approval does not need to be
included in the application but will
need to be provided if a grant is
awarded. Approval for indirect costs
that are requested in an application
without an approved indirect cost rate
agreement is at the discretion of the
Agency.

D. Application and Submission
Information

1. Address to Request Application
Package. The RCDG program
application template, copies of
necessary forms and samples are
available at https://www.rd.usda.gov/
programs-services/rural-cooperative-
development-grant-program. The RCDG
program regulations are available at 7
CFR part 4284 subparts A and F. For
further information, contact the USDA

State Office where the project will be
located at http://www.rd.usda.gov/
contact-us/state-offices.

2. Content and Form of Application
Submission. An application must
contain all the required elements
outlined in 7 CFR 4284.510 and this
notice. Each application must address
the applicable scoring criteria presented
in 7 CFR 4284.513 and this notice for
the type of funding being requested.

Applicants are encouraged, but not
required, to utilize the application
template found at https://
www.rd.usda.gov/programs-services/
rural-cooperative-development-grant-
program. The application template
provides specific, detailed instructions
for each item of a complete application.
The Agency emphasizes the importance
of including every item and strongly
encourages applicants to follow the
instructions carefully, using the
examples and illustrations in the
application template.

Incomplete applications will be
ineligible to compete for funds.
Applications lacking sufficient
information to determine eligibility and
scoring will be considered ineligible.
Information submitted after the
application deadline will not be
accepted.

(a) Clarifications on Forms.

(1) Standard Form (SF) 424,
“Application for Federal Assistance.”
Applicant’s Unique Entity Identifier
(UEI) number should be identified in
the “Organizational DUNS” field on the
form. A System for Award Management
(SAM) Commercial and Government
Entity (CAGE) Code and expiration date
under the applicant eligibility
discussion in the proposal narrative
must be provided. If a CAGE Code
expiration date and the UEI number in
an application are not provided, the
application will not be considered for
funding.

(2) Form SF 424B, ““Assurances—Non-
Construction Programs.” This form is no
longer required as a part of the
application. This information is now
collected through the applicant’s
registration or annual recertification in
SAM.gov through the Financial
Assistance General Representations and
Certifications.

(3) “Survey on Ensuring Equal
Opportunity for Applicants.” Nonprofit
organizations may voluntarily fill this
out and submit as part of the
application.

(b) Clarifications on Proposal
Elements. Requirements below are
provided in addition to the
requirements provided in 7 CFR
4284.510(c).

(1) Title Page. Must include the title
of the project as well as any other
relevant identifying information.

(2) Table of Contents. This must
include page numbers for each
component of the application.

(3) Executive Summary. In addition to
the items in 7 CFR 4284.510(c)(3), this
must discuss the percentage of work
that will be performed among
organizational staff, consultants, or
other contractors. The summary must
not exceed two pages.

(4) Eligibility. This discussion must
also include matching funds and other
eligibility requirements. This discussion
must not exceed two pages.

(5) Proposal Narrative. Must not
exceed 40 pages using at least 11-point
font and should describe the essential
aspects of the project.

(a) Information Sheet. If evaluation
criteria are listed on the Table of
Contents and then specifically and
individually addressed in narrative
form, it is not necessary to include an
information sheet. Otherwise, it is
required as described at 7 CFR
4284.510(c)(5)(ii).

(b) Goals of the Project.

(A) Applicant must include a
statement providing information
outlined in 7 CFR 4284.510(c)(5)(iii)(A),
(B), (C) and (D).

(B) Expected economic impacts
should be tied to tasks included in the
work plan and budget.

(c) Performance Evaluation Criteria.
The Agency has established annual
performance evaluation measures to
evaluate the RCDG program and the
applicant must provide estimates on the
following:

(A) Number of groups assisted who
are not legal entities.

(B) Number of businesses assisted that
are not cooperatives.

(C) Number of cooperatives assisted.

(D) Number of businesses
incorporated that are not cooperatives.

(E) Number of cooperatives
incorporated.

(F) Total number of jobs created as a
result of assistance.

(G) Total number of jobs saved as a
result of assistance.

(H) Number of jobs created for the
Center as a result of RCDG funding.

(I) Number of jobs saved for the
Center as a result of RCDG funding.

It is permissible to have a zero in a
performance element. When calculating
jobs created, estimates should be based
upon actual jobs to be created by the
organization because of the RCDG
funding or actual jobs to be created by
cooperative businesses or other
businesses as a result of assistance from
the organization. When calculating jobs
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saved, estimates should be based only
on actual jobs that would have been lost
if the organization did not receive RCDG
funding or actual jobs that would have
been lost without assistance from the
organization.

Additional performance elements may
be included. In instances where job
creation or job retention may not be a
relevant indicator, applicants should
provide relevant, specific and
measurable performance elements that
could be included in an award
document. For example, applicants may
consider the following as it relates to
their specific work: housing
cooperatives (number of units created or
preserved); worker cooperatives
(number of jobs created, number of
employee-owned positions created);
consumer cooperatives (number of
people with access to groceries,
renewable energy services); shared
services cooperatives (number of
businesses with access to affordable
products or services, joint marketing,
distribution channels); real estate
cooperatives (number of community
members invested in their community,
number of real estate properties created
or saved).

(d) Undertakings. The applicant must
expressly undertake to do the following:

(A) Take all practicable steps to
develop continuing sources of financial
support for the Center, particularly from
sources in the private sector;

(B) Make arrangements for the
activities by the nonprofit institution
operating the Center to be monitored
and evaluated; and

(C) Provide an accounting for the
money received by the grantee under
this subpart.

(e) Work Plan. Work plan and budget
proposal elements should be addressed
under proposal narrative criterion in 7
CFR 4284.510(c)(5)(iv), utilizing the
specific requirements of Section E.1(h)
of this notice.

(f) Delivery of Cooperative
Development Assistance. The applicant
must describe its previous
accomplishments and outcomes in
Cooperative development activities and/
or its potential for effective delivery of
Cooperative development services to
rural areas. The description(s) should be
addressed under proposal narrative
criterion in 7 CFR 4284.510(c)(5)(vii)
utilizing the specific requirements of
technical assistance and other services
in Section E.1(b) of this notice.

(g) Qualifications of Personnel.
Applicants must describe the
qualifications of personnel expected to
perform key center tasks, and whether
these personnel are to be full/part-time
Center employees or contract personnel.

All requirements of 7 CFR
4284.510(c)(5)(viii) should be addressed
under the proposal narrative criterion,
utilizing the specific requirements of
qualifications of those performing the
tasks in Section E.1(i) of this Notice.

(h) Support and Commitments and
Future Support. Applicants must
describe the level of support and
commitment in the community for the
proposed Center and the services it
would provide under 7 CFR
4284.510(c)(5)(ix) and the future
support and funding under 7 CFR
4284.510(c)(5)(x) utilizing the
requirements of commitment in Section
E.1(f) and local and future support in
Section E.1(j) of this notice.

(i) Applications will not be
considered for funding if they do not
address all the proposal evaluation
criteria. See application review
information in Section E.1. of this notice
for a description of the proposal
evaluation criteria.

(j) Only appendices A-C will be
considered when evaluating
applications. Do not include resumes of
staff or consultants in the application.

(6) No Current Outstanding Federal
Judgments Certification. Each applicant
must certify that the United States has
not obtained an unsatisfied judgement
against its property, is not delinquent on
the payment of federal income taxes or
any other federal debt and will not use
grant funds to pay judgments obtained
by the United States. Applicants should
make this certification within their
application with this statement in the
application: “[INSERT NAME OF
APPLICANT] certifies that the United
States has not obtained an unsatisfied
judgment against its property, is not
delinquent on the payment of Federal
income taxes, or any Federal debt, and
will not use grant funds to pay any
judgments obtained by the United
States.” A separate signature relating to
this certification is not required.

(7) Certification. Applicants must
certify that they have obtained matching
funds as required by 7 CFR
4284.510(c)(7). Applicants should make
this certification within their
certification, with this statement:
“[INSERT NAME OF APPLICANT]
certifies that matching funds will be
available at the same time grant funds
are anticipated to be spent and that
expenditures of matching funds shall be
pro-rated or spent in advance of grant
funding, such that for every dollar of the
total project cost, at least 25 cents (5
cents for 1994 Institutions) of matching
funds will be expended.” A separate
signature relating to this certification is
not required.

(8) Verification of Matching Funds.
Applicants must verify all matching
funds. The documentation must be
included in Appendix A of the
application and will not count towards
the 40-page limitation. The Agency
recommends making this verification
with a template letter, but the template
is not required. Template letters are
available for each type of matching
funds contribution at: http://
www.rd.usda.gov/programs-services/
rural-cooperative-development-grant-
program.

(a) Matching funds provided in cash.
The following requirements must be
met:

(A) Provided by the Applicant. The
application must include a statement
verifying (1) the amount of the cash and,
(2) the source of the cash. Applicants
may also provide a bank statement
dated 30 days or less from the
application deadline date to verify a
cash match.

(B) Provided by a Third-Party. The
application must include a signed letter
from the third party verifying (1) how
much cash will be donated and (2) that
it will be available corresponding to the
proposed time frame or donated on a
specific date within the grant
performance period.

(b) Matching funds provided by an in-
kind donation. The following
requirements must be met:

(A) Provided by the Applicant. The
application must include a signed letter
from the applicant or the authorized
representative verifying (1) the nature of
the goods and/or services to be donated
and how they will be used, (2) when the
goods and/or services will be donated
(i.e., corresponding to the proposed
grant performance period or to specific
dates within the specified time frame),
and (3) the value of the goods and/or
services. Please note that most applicant
contributions for the RCDG program are
considered applicant cash match in
accordance with this notice. Applicants
needing clarification for verification of
matching funds should contact the
Rural Development State Office.
Identifying matching funds improperly
can affect application scoring.

(B) Provided by a Third-Party. The
application must include a signed letter
from the third party verifying (1) the
nature of the goods and/or services to be
donated and how they will be used, (2)
when the goods and/or services will be
donated (i.e., corresponding to the
proposed grant performance period or to
specific dates within the grant
performance period), and (3) the value
of the goods and/or services.

(c) To ensure applicants are
identifying and verifying matching
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funds appropriately, please note the
following:

(A) If applicants are paying for goods
and/or services as part of the matching
funds requirement, the expenditure is
considered a cash match, and must
verify it as such. Universities must
verify the goods and services they are
providing to the project as a cash match
and the verification must be approved
by the appropriate approval official (i.e.,
sponsored programs office or
equivalent).

(B) If applicants have already received
cash from a third party (e.g., a
foundation) before the start of the
proposed grant performance period, the
applicant must verify this as its own
cash match and not as a third-party cash
match. If applicants are receiving cash
from a third party during the grant
performance period, then the applicant
must verify the cash as a third-party
cash match.

(C) Board resolutions for a cash match
must be approved at the time of
application.

(D) Applicants can only consider
goods or services for which no
expenditure is made as an in-kind
contribution.

(E) If a non-profit or another
organization contributes the services of
affiliated volunteers, they must follow
the third-party, in-kind donation
verification requirement for each
individual volunteer.

(F) Expected program income may not
be used to fulfill the applicant matching
funds requirement at the time of the
application submission. If the applicant
has a contract to provide services in
place at the time of application
submission, then they must submit the
contract with the application, and
applicants can verify the amount of the
contract as a cash match.

(G) The valuation processes used for
in-kind contributions do not need to be
included in the application, but
applicants must be able to demonstrate
how the valuation was derived if a grant
is awarded. The grant award may be
withdrawn, or the amount of the grant
reduced if applicant cannot demonstrate
how the valuation was derived.

Successful applicants must comply
with requirements identified in Section
F, Federal Award Administration
Information.

(c) Completeness. An application will
not be considered for funding if it fails
to meet all eligibility criteria by the
application deadline or does not
provide sufficient information to
determine eligibility and scoring.
Applicants must include, in one
submission to the Agency, all the forms
and proposal elements as discussed in

the program regulation and as clarified
further in this notice. Incomplete
applications will not be reviewed by the
Agency.

3. System for Award Management and
Unique Entity Identifier.

(a) At the time of application, each
applicant must have an active
registration in the System for Award
Management (SAM) before submitting
its application in accordance with 2
CFR part 25. To register in SAM, entities
will be required to obtain a UEL
Instructions for obtaining the UEI are
available at https://sam.gov/content/
entity-registration.

(b) Applicant must maintain an active
SAM registration, with current, accurate
and complete information, at all times
during which it has an active Federal
award or an application under
consideration by a Federal awarding
agency.

(c) Applicant must ensure they
complete the Financial Assistance
General Representations and
Certifications in SAM.

(d) Applicants must provide a valid
UEI in its application, unless
determined exempt under 2 CFR 25.110.

(e) The Agency will not make an
award until the applicant has complied
with all SAM requirements including
providing the UEL If an applicant has
not fully complied with the
requirements by the time the Agency is
ready to make an award, the Agency
may determine that the applicant is not
qualified to receive a Federal award and
use that determination as a basis for
making a Federal award to another
applicant.

4. Submission Dates and Times.

(a) Application Technical Assistance.
Prior to official submission of
applications, applicants may request
technical assistance or other application
guidance from the Agency, if such
requests are made prior to May 26, 2023.
Agency contact information can be
found in Section G of this notice.

(b) Application Deadline Date.
Completed applications must be
submitted electronically through
www.grants.gov and received no later
than 11:59 p.m. Eastern Time on June
26, 2023, to be eligible for grant funding.
Please review the Grants.gov website at
https://www.grants.gov/web/grants/
register.html for instructions on the
process of registering an organization as
soon as possible to ensure that all
electronic application deadlines are
met. Grants.gov will not accept
applications submitted after the
deadline.

The Agency will not consider new
scoring or eligibility information that is
submitted after the application

deadline. RBCS also reserves the right to
ask applicants for clarifying information
and additional verification of assertions
in the application.

5. Intergovernmental Review.
Executive Order (E.O.) 12372,
“Intergovernmental Review of Federal
Programs,” applies to this program. This
E.O. requires that Federal agencies
provide opportunities for consultation
on proposed assistance with State and
local governments. Many states have
established a Single Point of Contact
(SPOC) to facilitate this consultation.
For a list of States that maintain a SPOC,
please see the White House website:
https://www.whitehouse.gov/omb/
management/office-federal-financial-
management/. If the applicant’s State
has a SPOC, then a copy of the
application must be submitted for
review. Any comments obtained
through the SPOC must be provided to
the applicant’s State Office for
consideration as part of the application.
If the applicant’s State has not
established a SPOC, applications may be
submitted directly to the Agency.
Applications from federally recognized
Indian Tribes are not subject to this
requirement.

6. Funding Restrictions.

(a) The use of grant funds is outlined
at 7 CFR 4284.508. Grant funds may be
used to pay for up to 75 percent of the
cost of establishing and operating
centers for rural cooperative
development. Grant funds may be used
to pay for 95 percent of the cost of
establishing and operating centers for
rural cooperative development when the
applicant is a college identified as a
1994 Institution” for purposes of the
Equity in Educational Land-Grant Status
Act of 1994, as defined by 7 U.S.C. 301
note; Public Law 103—-382, as amended.

(b) As required by 7 U.S.C. Chapter
38, Subchapter VII and 7 CFR part 990,
no assistance or funding can be
provided to a hemp producer unless
they have a valid license issued from an
approved State, Tribal or Federal plan
as defined by 7 U.S.C. 16390.
Verification of valid hemp licenses will
occur at the time of award.

(c) Project funds, including grant and
matching funds, cannot be used for
ineligible grant purposes as provided in
7 CFR 4284.10. Also, applicants shall
not use project funds for the following:

(1) To purchase, rent, or install
laboratory equipment or processing
machinery;

(2) To pay for the operating costs of
any entity receiving assistance from the
Center;

(3) To pay costs of the project where
a conflict of interest exists;
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(4) To fund any activities prohibited
by 2 CFR part 200; or

(5) To fund any activities considered
unallowable by 2 CFR part 200, subpart
E, “Cost Principles,” and the Federal
Acquisition Regulation or successor
regulations.

(d) In addition, applications will not
be considered for funding if it does any
of the following:

(1) Focuses assistance on only one
cooperative or mutually owned
business;

(2) Requests more than the maximum
grant amount; or

(3) Proposes ineligible costs that equal
more than 10 percent of total project
costs. The ineligible costs will NOT be
removed at this stage to proceed with
application processing. For purposes of
this determination, the grant amount
requested plus the matching funds
amount constitutes the total project
costs.

(e) We will consider applications for
funding that include ineligible costs of
10 percent or less of total project costs
if the remaining costs are determined
eligible. If the application is successful,
ineligible costs must be removed and
replaced with eligible costs before the
Agency makes the grant award, or the
amount of the grant award will be
reduced accordingly. If the Agency
cannot determine the percentage of
ineligible costs due to lack of detail, the
application will not be considered for
funding.

7. Other Submission Requirements.
Applications must be submitted
electronically. Note that we cannot
accept applications submitted through
mail or courier delivery, in-person
delivery, email, or fax. For electronic
applications, applicants must follow the
instruction for this funding
announcement at http://
www.grants.gov. Applicants can locate
the Grants.gov downloadable
application package for this program by
using a keyword, the program name,
Assistance Listing Number or the
Funding Opportunity Number for this
program.

Users of Grants.gov must already have
a UEI number and must also be
registered and maintain registration in
SAM in accordance with 2 CFR part 25.
The UEI is assigned by SAM and
replaces the formerly known Dun &
Bradstreet DUNS Number. The UEI
number must be associated with the
correct tax identification number of the
RCDG applicant. We strongly
recommend that applicants do not wait
until the application deadline date to
begin the application process through
Grants.gov.

All application documents must be
submitted through Grants.gov.
Applications must include electronic
signatures. Original signatures may be
required if funds are awarded. After
electronically applying through
Grants.gov, applicants will receive an
automated acknowledgement from
Grants.gov that contains a Grants.gov
tracking number.

E. Application Review Information

1. Criteria. Scoring criteria will follow
statutory criteria in 7 U.S.C. 1932(e), the
criteria published in the program
regulations at 7 CFR 4284.513, and
criteria in this notice. Applicants should
also include Content and Form of
Application Submission information as
described in Section D.2. if addressing
these items under the scoring criteria.
Evaluators will base scores only on the
information provided or cross-
referenced by page number in each
individual evaluation criterion. The
maximum number of points available is
110. Newly established or proposed
Centers that do not yet have a track
record on which to evaluate the criteria
should refer to the expertise and track
records of staff or consultants expected
to perform tasks related to the respective
criteria. Proposed or newly established
Centers must be organized well enough
at the time of application to address
their capabilities for meeting these
criteria.

The clarifications provided below are
in addition to, and do not replace the
guidance provided in 7 CFR 4284.513,

(a) Administrative Capabilities.
Maximum score of ten points. At a
minimum, applicants must discuss the
administrative capabilities provided in
7 CFR 4284.513(a) and expertise in
administering Federal grant funding
within the last five years, including but
not limited to past RCDG awards. Please
list the name of the Federal grant
program(s), the amount(s), and the
date(s) of funding received.

Applicants will score higher on this
criterion by demonstrating that the
Center has independent governance.
Applicants that are universities or
parent organizations should
demonstrate that there is a separate
board of directors for the Center.

(b) Technical Assistance and Other
Services. Maximum score of ten points.
Applicants demonstrated expertise
within the last five years in providing
technical assistance and accomplishing
effective outcomes in rural areas to
promote and assist the development of
cooperatively and mutually owned
businesses will be evaluated. At a
minimum, applicants must discuss:

(1) Potential for delivering effective
technical assistance;

(2) The types of assistance provided;

(3) The expected effects of that
assistance;

(4) The sustainability of organizations
receiving the assistance; and

(5) The transferability of the
applicant’s cooperative development
strategies and focus to other areas of the
United States.

A chart or table showing the outcomes
of the demonstrated expertise based
upon the performance elements listed in
Section D.2. b.5.c or as identified in the
award document on previous RCDG
awards is recommended. At a
minimum, please provide information
for FY 2018 to FY 2022 awards.
Applicants may also include any
performance outcomes from a FY 2022
RCDG award. It is preferred that one
chart or table for each award year be
provided. The intention is for the
applicant to provide actual performance
numbers based upon award years (fiscal
year) even though the grant performance
period for the award was implemented
during the next calendar or fiscal year.
If applicants have not previously
received an RCDG award, provide a
narrative of explanation.

Applicants will score higher on this
criterion by providing evidence of
outcomes for more than three fiscal year
awards and demonstrating that any
organizations assisted within the last
five years are sustainable. Please
describe specific project(s) when
addressing items 1-5 of paragraph (b) of
criteria in this notice. To reduce
duplication, descriptions of specific
projects and their impacts, outcomes,
and roles can be discussed once under
criterion (b) or (c) of this notice.
Applicants must cross-reference the
information under the other criterion.

(c) Economic Development. Maximum
score of ten points. Applicant’s
demonstrated ability to assist in the
development of the items listed in 7
CFR 4284.513(c) or mutually owned
businesses will be evaluated. Examples
of facilitating development of new
cooperative approaches are organizing
cooperatives among underserved
individuals or communities; an
innovative market approach; a type of
cooperative currently not in the
applicant’s service area; a new
cooperative structure; novel ways to
raise member equity or community
capitalization; conversion of an existing
business to cooperative ownership.

Applicants will score higher on the
economic development criteria by
providing quantifiable economic
measurements showing the impacts of
past development projects within the
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last five years, and details of the
applicant’s role in economic
development outcomes.

(d) Past performance in Establishing
Legal Business Entities. Maximum score
of ten points. Applicants demonstrating
past performance in establishing legal
cooperative business entities and other
legal business entities since October 1,
2018, will be evaluated. Provide the
name of the organization(s) established,
the date(s) of formation, and the
applicant’s role(s) in assisting with the
incorporation(s) under this criterion.
Documentation verifying the
establishment of legal business entities
must be included in Appendix C of the
application and will not count against
the 40-page limit for the narrative. The
documentation must include proof that
organizational documents were filed
with the Secretary of State’s Office (i.e.,
Certificate of Incorporation or
information from the State’s official
website naming the entity established
and the date of establishment); or if the
business entity is not required to
register with the Secretary of State, or a
certification from the business entity
that a legal business entity has been
established and when. Please note that
applicants are not required to submit
articles of incorporation to receive
points under this criterion. Applicants
that are an established legal cooperative
business will score higher on this
criterion. If the applicant’s State does
not incorporate cooperative business
entities, please describe how the
established business entity operates like
a cooperative. Examples may include,
but are not limited to, principles and
practices of shared ownership,
democratic control, and distribution of
net income based on use of the business
rather than equity contributed. Due to
extenuating circumstances of COVID—
19, the Agency will utilize information
in the narrative to score this criterion.
Documentation to verify past
performance in establishing legal
entities will be required before an award
is made.

(e) Networking and Regional Focus.
Maximum score of ten points. A panel
of USDA employees will evaluate the
applicant’s demonstrated commitment
to:

(1) Networking with other cooperative
development centers, and other
organizations involved in rural
economic development efforts, and

(2) Developing multi-organizational
and multi-State approaches to
addressing the economic development
and cooperative needs of rural areas.

Applicants will score higher on this
criterion by demonstrating the outcomes
of multi-organizational and multi-State

approaches. Please describe the
project(s), partners and the outcome(s)
that resulted from the approach.

(f) Commitment. Maximum score of
ten points. See 7 CFR 4284.513(e).
Applicants will score higher on this
criterion by defining and describing the
underserved and economically
distressed areas within the service area,
provide economic statistics, and
identify past or current projects within
or affecting these areas, as appropriate.
Persistent poverty counties provisions
are included in the Consolidated
Appropriations Act of 2023, therefore
projects identified in the work plan and
budget that are located in persistent
poverty counties, will score higher on
this criterion.

(g) Matching Funds. Maximum score
of ten points. Applicants matching
funds requirements will be evaluated on
requirements listed in 7 CFR
4284.513(f). A chart or table should be
provided to describe all matching funds
being committed to the project. Formal
documentation to verify all the
matching funds must be included in
Appendix A of the application.
Applicants will be scored on the total
amount and type of matching funds
(cash vs. in-kind). You will be scored on
the total amount and how you identify
your matching funds.

(1) If you meet the 25 percent (5
percent for 1994 Institutions) matching
funds requirement, points will be
assigned as follows:

(i) In-kind only—1 point;

(ii) Mix of in-kind and cash—3—-4
points (maximum points will be
awarded if the ratio of cash to in-kind
is 30 percent or more); or

(iii) Cash only—5 points.

(2) If you exceed the 25 percent (5
percent for 1994 Institutions) matching
funds requirement, points will be
assigned as follows:

(i) In-kind only—2 points;

(ii) Mix of in-kind and cash—6-7
points (maximum points will be
awarded if the ratio of cash to in-kind
is 30 percent or more); or

(iii) Cash only—up to 10 points.

(h) Work Plan/Budget. Maximum
score of ten points. Applicant’s work
plan will be evaluated for detailed
actions and an accompanying timetable
for implementing the proposal. The
budget must present a breakdown of the
estimated costs associated with
cooperative and business development
activities as well as the operation of the
Center and allocate these costs to each
of the tasks to be undertaken. Matching
funds as well as grant funds must be
accounted for separately in the budget.
At a minimum, the following should be
discussed.

(1) Specific tasks (whether it be by
type of service or specific project) to be
completed using grant and matching
funds;

(2) How customers will be identified;

(3) Key personnel; and

(4) The evaluation methods to be used
to determine the success of specific
tasks and overall objectives of Center
operations. Please provide qualitative
methods of evaluation. For example,
evaluation methods should go beyond
quantitative measurements of
completing surveys or number of
evaluations.

Applicants will score higher on this
criterion by presenting a clear, logical,
realistic, and efficient work plan and
budget.

(i) Qualifications of those Performing
the Tasks. Maximum score of ten points.
The application will be evaluated to
determine if the requirements of 7 CFR
4284.513(i) have been met. The
application must indicate whether the
personnel expected to perform the tasks
are full/part-time employees of the
organization or are contract personnel.
Applicants will score higher on this
criterion by demonstrating commitment
and availability of qualified personnel
expected to perform the tasks.

(j) Local and Future Support.
Maximum score of ten points. A panel
of USDA employees will evaluate each
application for local and future support.
Support should be discussed directly
when responding to this criterion.

(1) Discussion of local support should
include previous and/or expected local
support and plans for coordinating with
other developmental organizations in
the proposed service area, or with state
and local government institutions.
Applicants will score higher by
demonstrating strong support from
potential beneficiaries and formal
evidence of intent to coordinate with
other developmental organizations.
Applicants may also submit a maximum
of ten letters of support or intent to
coordinate with the applicant to verify
discussion of local support. These
letters should be included in Appendix
B of the application and will not count
against the 40-page limit for the
narrative. Documentation to verify local
support will be required before an
award is made.

(2) Discussion of future support is
required in the applicant’s vision for
funding operations in future years.
Applicants should document:

(i) New and existing funding sources
that support applicant goals;

(ii) Alternative funding sources that
reduce reliance on Federal, State, and
local grants; and
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(iii) The use of in-house personnel for
providing services versus contracting
out for expertise. Please discuss the
strategy for building in-house technical
assistance capacity.

Applicants will score higher by
demonstrating that future support will
result in long-term sustainability of the
Center, including the fostering of in-
house personnel development in order
to provide services.

(k) Administrator Discretionary Points
(maximum of 10 points). The
Administrator may choose to award up
to 10 points to an eligible non-profit
corporation or institution of higher
education that has never previously
been awarded an RCDG grant or whose
application seeks to advance the key
priorities addressed in the
Supplemental Section of this notice.
Data sources for the key priorities are
found at: https://www.rd.usda.gov/
priority-points. Points will be assigned
as follows:

(1) Applicant has never received a
RCDG award—5 points;

(2) Applicant seeks to advance one or
more key priorities addressed in the
Supplemental Section of this notice—5
points.

2. Review and selection process. The
State Offices will review applications to
determine if they are eligible for
assistance based on requirements in 7
CFR part 4284, subparts A and F, this
Notice, and other applicable Federal
regulations. If determined eligible, your
application will be scored by a panel of
USDA employees in accordance with
the point allocation specified in this
Notice. The Administrator may choose
to award up to 10 Administrator priority
points based on criterion (k) in section
E.1. of this Notice. These points will be
added to the cumulative score for a total
possible score of 110. Applications will
be funded in highest ranking order until
the appropriations funding limitation
for the RCDG program has been reached.
Applications that cannot be fully
funded may be offered partial funding at
the Agency’s discretion. If your
application is evaluated, but not funded,
it will not be carried forward into the
competition for any subsequent fiscal
year program funding. Successful
applicants must comply with
requirements identified in Section F,
Federal Award Administration
Information.

2. Review and Selection Process. The
USDA Rural Development State Office
will review applications to determine if
they are eligible for assistance based on
requirements in 7 CFR part 4284,
subparts A and F, this notice, and other
applicable Federal regulations. If
determined eligible, applications will be

scored by a panel of USDA employees
in accordance with the point allocation
specified in Section E.1 of this notice.
The Administrator may choose to award
up to ten Administrator priority points
based on criteria (k) in Section E.1. of
this Notice. These points will be added
to the cumulative score for a total
possible score of 110. Applications will
be funded in highest ranking order until
the appropriations funding limitation
for the RCDG program has been reached.
Applications that cannot be fully
funded may be offered partial funding at
the Agency’s discretion. The Agency
reserves the right to offer the applicant
less than the grant funding requested.
Applications evaluated, but not funded,
will not be carried forward into the
competition for any subsequent fiscal
year program funding. Successful
applicants must comply with
requirements identified in Section F of
this notice.

F. Federal Award Administration
Information

1. Federal Award Notices. If an
application is selected for funding, the
applicant will receive a signed notice of
Federal award by postal or electronic
mail from the USDA Rural Development
State Office where the applicant is
located containing instructions and
requirements necessary to proceed with
execution and performance of the
award. Applicants must comply with all
applicable statutes, regulations, and
notice requirements before the grant
award will be funded.

Applicants not selected for funding,
will be notified in writing via postal or
electronic mail and informed of any
review and appeal rights. See 7 CFR part
11 for USDA National Appeals Division
(NAD) procedures. Note that rejected
applicants that are successful in their
NAD appeals will not receive funding if
all FY 2023 RCDG program funding has
already been awarded and obligated to
other applicants.

2. Administrative and National Policy
Requirements. Additional requirements
that apply to grantees selected for this
program can be found in 7 CFR part
4284, subpart F; the Grants and
Agreements regulations of the
Department of Agriculture codified in 2
CFR parts 180, 200, 400, 415, 417, 418,
421; 2 CFR parts 25 and 170; and 48
CFR part 31, and successor regulations
to these parts.

In addition, all recipients of Federal
financial assistance are required to
report information about first tier
subawards and executive compensation
in accordance with 2 CFR part 170.
Applicants will be required to have the
necessary processes and systems in

place to comply with the Federal
Funding Accountability and
Transparency Act of 2006 (Pub. L. 109—
282) reporting requirements (see 2 CFR
170.200(b), unless exempt under 2 CFR
170.110(b)).

The following additional
requirements apply to grantees selected
for awards within this program:

(a) Execution of Form RD 4280-2
Renewable Energy/Energy Efficiency
Grant Agreement;

(b) Acceptance of a written Letter of
Conditions; and submission of the
following Agency forms:

(1) Form RD 1940-1, “Request for
Obligation of Funds.”

(2) Form RD 1942-46, “Letter of
Intent to Meet Conditions.”

(3) SF LLL, “Disclosure of Lobbying
Activities,” if applicable.

3. Reporting. After grant approval and
through grant completion, applicants
will be required to provide an SF—425,
“Federal Financial Report,” and a
project performance report on a
semiannual basis (due 30 working days
after the end of the semiannual period).
The project performance reports shall
include the following:

(a) A comparison of actual
accomplishments to the objectives
established for that period;

(b) Reasons why established
objectives were not met, if applicable;

(c) Reasons for any problems, delays,
or adverse conditions, if any, which
have affected or will affect attainment of
overall project objectives, prevent
meeting time schedules or objectives, or
preclude the attainment of particular
objectives during established time
periods. This disclosure shall be
accompanied by a statement of the
action taken or planned to resolve the
situation; and

(d) Objectives and timetable
established for the next reporting
period.

The grantee must provide a final
project and financial status report
within 90 days after the expiration or
termination of the grant performance
period with a summary of the project
performance reports and final
deliverables to close out a grant in
accordance with 2 CFR 200.344.

G. Federal Awarding Agency Contact(s)

For general questions about this
announcement, please contact the
USDA Rural Development State Office
provided in the ADDRESSES section of
this notice.

H. Other Information

1. Paperwork Reduction Act. In
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
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chapter 35), the information collection
requirements associated with the
programs, as covered in this notice,
have been approved by the Office of
Management and Budget (OMB) under
OMB Control Number 0570-0006.

2. National Environmental Policy Act.
All recipients under this Notice are
subject to the requirements of 7 CFR
part 1970. Awards for technical
assistance and training under this
Notice are classified as a Categorical
Exclusion under to 7 CFR 1970.53(b),
and usually do not require any
additional documentation. RBCS will
review each grant application to
determine its compliance with 7 CFR
part 1970. The applicant may be asked
to provide additional information or
documentation to assist RBS with this
determination. A review for NEPA
compliance is required prior to the
award of grant funds.

3. Federal Funding Accountability
and Transparency Act. All applicants,
in accordance with 2 CFR part 25, must
be registered in SAM and have a UEI
number as stated in Section D.3 of this
notice. All recipients of Federal funding
are required to report information about
first-tier sub-awards and executive total
compensation in accordance with 2 CFR
part 170.

4. Civil Rights Act. All grants made
under this notice are subject to Title VI
of the Civil Rights Act of 1964 as
required by the USDA (7 CFR part 15,
subpart A and Section 504 of the
Rehabilitation Act of 1973, Title VIII of
the Civil Rights Act of 1968, Title IX,
Executive Order 13166 (Limited English
Proficiency), Executive Order 11246,
and the Equal Credit Opportunity Act of
1974).

5. Nondiscrimination Statement. In
accordance with Federal civil rights
laws and USDA civil rights regulations
and policies, the USDA, its Mission
Areas, agencies, staff offices, employees,
and institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or
activity conducted or funded by USDA
(not all bases apply to all programs).
Remedies and complaint filing
deadlines vary by program or incident.

Program information may be made
available in languages other than
English. Persons with disabilities who
require alternative means of
communication to obtain program

information (e.g., Braille, large print,
audiotape, American Sign Language)
should contact the responsible Mission
Area, agency, or staff office; the USDA
TARGET Center at (202) 720-2600
(voice and TTY); or the 711 Relay
Service.

To file a program discrimination
complaint, a complainant should
complete a Form AD-3027, USDA
Program Discrimination Complaint
Form, which can be obtained online at
https://www.usda.gov/sites/default/
files/documents/ad-3027.pdf, from any
USDA office, by calling (866) 632—9992,
or by writing a letter addressed to
USDA. The letter must contain the
complainant’s name, address, telephone
number, and a written description of the
alleged discriminatory action in
sufficient detail to inform the Assistant
Secretary for Civil Rights (ASCR) about
the nature and date of an alleged civil
rights violation. The completed AD—
3027 form or letter must be submitted to
USDA by:

(a) Mail: U.S. Department of
Agriculture, Office of the Assistant
Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410; or

(b) Fax: (833) 256—1665 or (202) 690—
7442; or

(c) Email: program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

Karama Neal,

Administrator, Rural Business-Cooperative
Service, USDA Rural Development.

[FR Doc. 2023-08761 Filed 4-25-23; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE
International Trade Administration

Notice of Scope Ruling Applications
Filed in Antidumping and
Countervailing Duty Proceedings

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) received scope
ruling applications, requesting that
scope inquiries be conducted to
determine whether identified products
are covered by the scope of antidumping
duty (AD) and/or countervailing duty
(CVD) orders and that Commerce issue
scope rulings pursuant to those
inquiries. In accordance with
Commerce’s regulations, we are
notifying the public of the filing of the
scope ruling applications listed below
in the month of March 2023.

DATES: Applicable April 26, 2023.

FOR FURTHER INFORMATION CONTACT:
Terri Monroe, AD/CVD Operations,
Customs Liaison Unit, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230, telephone:
(202) 482-1384.

Notice of Scope Ruling Applications:
In accordance with 19 CFR
351.225(d)(3), we are notifying the
public of the following scope ruling
applications related to AD and CVD
orders and findings filed in or around
the month of March 2023. This
notification includes, for each scope
application: (1) identification of the AD
and/or CVD orders at issue (19 CFR
351.225(c)(1)); (2) concise public
descriptions of the products at issue,
including the physical characteristics
(including chemical, dimensional and
technical characteristics) of the products
(19 CFR 351.225(c)(2)(ii)); (3) the
countries where the products are
produced and the countries from where
the products are exported (19 CFR
351.225(c)(2)(1)(B)); (4) the full names of
the applicants; and (5) the dates that the
scope applications were filed with
Commerce and the name of the ACCESS
scope segment where the scope
applications can be found.* This notice
does not include applications which
have been rejected and not properly
resubmitted. The scope ruling
applications listed below are available
on Commerce’s online e-filing and
document management system,
Antidumping and Countervailing Duty
Electronic Service System (ACCESS), at
https://access.trade.gov.

Scope Ruling Applications

Twist Ties from the People’s Republic
of China (China) (A-570-131);
decorative, attachable bows that include
a twist tie permanently attached to the
bow; 2 produced in and exported from

1 See Regulations to Improve Administration and
Enforcement of Antidumping and Countervailing
Duty Laws, 86 FR 52300, 52316 (September 20,
2021) (Final Rule) (“It is our expectation that the
Federal Register list will include, where
appropriate, for each scope application the
following data: (1) identification of the AD and/or
CVD orders at issue; (2) a concise public summary
of the product’s description, including the physical
characteristics (including chemical, dimensional
and technical characteristics) of the product; (3) the
country(ies) where the product is produced and the
country from where the product is exported; (4) the
full name of the applicant; and (5) the date that the
scope application was filed with Commerce.”)

2The products are two models of attachable bows
with twist ties. The first model is made of velvet
(pile fabric), 100 percent nylon ribbon, %z inch wide
and 4.25 inches long, which is knotted in the center
around a twist tie to form a 4-inch-long bow. The
twist tie is 4.25 inches long. The second model
contains a length of grosgrain ribbon, V2 inch wide

Continued


https://www.usda.gov/sites/default/files/documents/ad-3027.pdf
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China; submitted by Essential Ribbons,
Inc.; March 7, 2023; ACCESS scope
segment ““Attachable Bows.”

Wood Moldings and Millwork
Products from China (A-570-117/C—
570-118); Edge-Glued Boards; 3
produced in and exported from China;
submitted by Hardware Resources, Inc.;
March 9, 2023; ACCESS scope segment
“Edge-Glued Boards.”

Utility Scale Wind Towers from China
and Spain (A-570-981/C-570-982, A—
469-823); monopiles, which are hollow,
steel cylinders that form the foundation
for offshore wind turbines; ¢ produced
in and exported from China (A-570—
981/C-570-982); produced in and
exported from Spain (A—469-823);
submitted by Orsted North America
Inc.; March 17, 2023; ACCESS scope
segment “Monopiles—Orsted.”

Fresh Garlic from China (A-570-831);
certain individually quick-frozen
cooked garlic cloves; 5 produced in and
exported from China; submitted by
Export Packers Company Limited;
March 31, 2023; ACCESS scope segment
“Export Packers.”

Notification to Interested Parties

This list of scope ruling applications
is not an identification of scope
inquiries that have been initiated. In
accordance with 19 CFR 351.225(d)(1),
if Commerce has not rejected a scope
ruling application or initiated the scope
inquiry within 30 days after the filing of
the application, the application will be
deemed accepted and a scope inquiry
will be deemed initiated the following
day—day 31.6 Commerce’s practice

and 11.25 inches long, tied into a bow. The length
of ribbon is folded into two loops and knotted in
the center around a twist tie to form the decorative
bow. The bow is 2.5 inches long and is stitched to
a twist tie that is 4.25 inches long.

3 The products are solid edge-glued boards made
of white birch measuring 8-feet in length and 5/8-
inches thick. The height of each board varies from
2.5 to 12 inches. The boards are finger-jointed and
edge-glued. A UV coating is applied to the boards
except for the bottom edge that is left uncoated/
unfinished. The corners of the boards are lightly
sanded to smooth the corners to 1/16 of an inch.

4 The products are monopiles, which are driven
into the seabed. Monopiles can be designed to
directly interface with the tower section of a wind
turbine or connect via a transition piece. Monopiles
are welded together at the fabrication point and
shipped to the installation point in one piece
ranging from 80 to 130 meters in length, however,
every monopile is specifically designed for the
exact location in which it will be installed.

5 The products are fresh garlic that is peeled and
separated into cloves. The garlic is cleaned using
water, boiled in water for 90 seconds, and then
quick-frozen. The importer purchases the product
from 3 companies in China and then exports it into
the United States from Canada under HTS
0710.80.7060.

6In accordance with 19 CFR 351.225(d)(2), within
30 days after the filing of a scope ruling application,
if Commerce determines that it intends to address
the scope issue raised in the application in another

generally dictates that where a deadline
falls on a weekend, Federal holiday, or
other non-business day, the appropriate
deadline is the next business day.”
Accordingly, if the 30th day after the
filing of the application falls on a non-
business day, the next business day will
be considered the ‘“updated” 30th day,
and if the application is not rejected or
a scope inquiry initiated by or on that
particular business day, the application
will be deemed accepted and a scope
inquiry will be deemed initiated on the
next business day which follows the
“updated” 30th day.8

In accordance with 19 CFR
351.225(m)(2), if there are companion
AD and CVD orders covering the same
merchandise from the same country of
origin, the scope inquiry will be
conducted on the record of the AD
proceeding. Further, please note that
pursuant to 19 CFR 351.225(m)(1),
Commerce may either apply a scope
ruling to all products from the same
country with the same relevant physical
characteristics, (including chemical,
dimensional, and technical
characteristics) as the product at issue,
on a country-wide basis, regardless of
the producer, exporter, or importer of
those products, or on a company-
specific basis.

For further information on procedures
for filing information with Commerce
through ACCESS and participating in
scope inquiries, please refer to the
Filing Instructions section of the Scope
Ruling Application Guide, at https://
access.trade.gov/help/Scope Ruling
Guidance.pdf. Interested parties, apart
from the scope ruling applicant, who
wish to participate in a scope inquiry
and be added to the public service list
for that segment of the proceeding must
file an entry of appearance in
accordance with 19 CFR 351.103(d)(1)
and 19 CFR 351.225(n)(4). Interested
parties are advised to refer to the case
segment in ACCESS as well as 19 CFR
351.225(f) for further information on the
scope inquiry procedures, including the
timelines for the submission of
comments.

segment of the proceeding (such as a circumvention
inquiry under 19 CFR 351.226 or a covered
merchandise inquiry under 19 CFR 351.227), it will
notify the applicant that it will not initiate a scope
inquiry, but will instead determine if the product

is covered by the scope at issue in that alternative
segment.

7 See Notice of Clarification: Application of ““Next
Business Day”’ Rule for Administrative
Determination Deadlines Pursuant to the Tariff Act
of 1930, As Amended, 70 FR 24533 (May 10, 2005).

8 This structure maintains the intent of the
applicable regulation, 19 CFR 351.225(d)(1), to
allow day 30 and day 31 to be separate business
days.

Please note that this notice of scope
ruling applications filed in AD and CVD
proceedings may be published before
any potential initiation, or after the
initiation, of a given scope inquiry
based on a scope ruling application
identified in this notice. Therefore,
please refer to the case segment on
ACCESS to determine whether a scope
ruling application has been accepted or
rejected and whether a scope inquiry
has been initiated.

Interested parties who wish to be
served scope ruling applications for a
particular AD or CVD order may file a
request to be included on the annual
inquiry service list during the
anniversary month of the publication of
the AD or CVD order in accordance with
19 CFR 351.225(n) and Commerce’s
procedures.®

Interested parties are invited to
comment on the completeness of this
monthly list of scope ruling applications
received by Commerce. Any comments
should be submitted to James Maeder,
Deputy Assistant Secretary for AD/CVD
Operations, Enforcement and
Compliance, International Trade
Administration, via email to
CommerceCLU@trade.gov.

This notice of scope ruling
applications filed in AD and CVD
proceedings is published in accordance
with 19 CFR 351.225(d)(3).

Dated: April 20, 2023.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2023-08772 Filed 4—25-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

National Semiconductor Technology
Center Selection Committee

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Solicitation of nominations.

SUMMARY: The Department of Commerce
(“Department’’) seeks nominations for
immediate consideration for a Selection
Committee that will play an important
role in the success of the national
semiconductor technology center
(“NSTC”), a public private-sector
consortium that the Secretary of
Commerce will establish under the
CHIPS Act. The Selection Committee is

9 See Scope Ruling Application; Annual Inquiry
Service List; and Informational Sessions, 86 FR
53205 (September 27, 2021).
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responsible for selecting individuals,
who will serve as board members and
form an independent, non-profit entity
that the Department anticipates will
serve as the operator of the NSTC. The
Department will choose the Selection
Committee members from the
nominations submitted in response to
this FRN. The Selection Committee will
act independently of the Department.
The Department seeks nominations of
individuals for the Selection Committee,
who by virtue of their experience and
expertise, will identify distinguished,
purpose-driven, visionary leaders for
the new independent, non-profit entity.
DATES: Nominations for immediate
consideration to serve on the Selection
Committee must be received on or
before 5:00 p.m. EST on May 10, 2023.
Nominations will be accepted on an
ongoing basis until the deadline.
ADDRESSES: Please submit nominations
via email to Kevin Kimball, Senior
Advisor, CHIPS R&D Office, U.S.
Department of Commerce, NIST, 100
Bureau Drive, MS1000, Gaithersburg,
MD 20899; email: FRN@chips.gov.

FOR FURTHER INFORMATION CONTACT:
Kevin Kimball, Senior Advisor, CHIPS
R&D Office, U.S. Department of
Commerce, NIST, 100 Bureau Drive,
MS1000, Gaithersburg, MD 20899;
email: FRN@chips.gov; telephone: 240—
778-3977. For additional information
about the national semiconductor
technology center, please visit https://
www.nist.gov/document/vision-and-
strategy-national-semiconductor-
technology-center. For media inquiries,
please contact Matt Hill at Matt.Hill@
chips.gov.

SUPPLEMENTARY INFORMATION:

The NSTC Public Private-Sector
Consortium

The Department has a once-in-a-
generation opportunity to establish a
transformative center for the U.S. to lead
in advanced semiconductor R&D,
manufacturing, and workforce
initiatives for decades to come. The
NSTC will provide a platform where
government, industry, customers,
suppliers, educational institutions,
community colleges, large companies,
small companies, startups, workforce
representatives, investors, and
international allies and partners
collaborate. A successful NSTC will
advance critical semiconductor research
and development, while reducing the
time and cost of bringing technologies to
market. By integrating efforts across a
complex ecosystem, the NSTC will
expand access to facilities and resources
and allow industry, academia and
government to build on each other’s

work. The Department expects that the
NSTC will consist of a headquarters
facility and an integrated network of
NSTC-affiliated technical centers with
locations geographically distributed to
leverage existing capabilities. It will
start an investment fund that enables
future innovations in early-stage
companies and will create programs that
strengthen and expand the
semiconductor workforce. To read more
about the Department’s vision and
strategy for the NSTC, see the NSTC
White Paper available at https://
www.nist.gov/document/vision-and-
strategy-national-semiconductor-
technology-center.

As set forth in the CHIPS Act,! the
NSTC will be established by the
Secretary of Commerce, in collaboration
with the Secretary of Defense, and
operated as a public private-sector
consortium. The Department has also
reviewed the governance structures of
various existing consortia and similar
research centers to identify the best
features to incorporate into the
governance of the NSTC. To best
effectuate its vision and the goals of the
CHIPS Act, the Department has
determined that the consortium requires
a dedicated operator with world-class
leadership and a public interest focus.
The Department anticipates that a new,
purpose-built, independent, non-profit
entity will serve in this role.

Selection Committee Information

Through this notice, the Department
seeks to encourage the formation of this
independent, non-profit entity by
inviting the public to nominate
individuals for the Selection Committee.
The Selection Committee will then
select the board members that may form
a new independent, non-profit entity.
The Selection Committee and selected
board members will act independently
of the Department. The Department
seeks nominations of individuals for
immediate consideration. The
Department will select the Selection
Committee members from the
nominations submitted in response to
this FRN. The Department expects the
Selection Committee to be composed of
no more than 7 members. The
Department will select members to the
Selection Committee based on their
qualifications and experience relevant

1“The CHIPS Act” or “the Act” refers to the

William M. (Mac) Thornberry National Defense
Authorization Act for Fiscal Year 2021, Public Law
116-283, 9901-9908, 134 Stat. 3388, 4843—4860
(2021) (codified at 15 U.S.C. 4651—4657), as
amended by the CHIPS Act of 2022, Public Law
117-167, 101-107, 136 Stat. 1366, 1372—1390
(2022) (codified as amended at 15 U.S.C. 4651—
4843).

to the Committee’s task. The
Department seeks nominees with a
record of exceptional accomplishment
in their field. The nominees must have
one of the following qualifications:

¢ Senior executive experience with
large, complex, sophisticated
organizations (public or private sector);
or

¢ Senior executive experience at large
research institutions, educational
institutions, foundations, corporations,
or companies that make or purchase
semiconductors; or

¢ Record of distinguished service in
the public sector, preferably including a
high-level government position in
national security.

Additional factors that will be
considered include:

e Expertise and experience in
semiconductors, advanced technology;

e Expertise and experience in
economics, finance, management,
workforce, business, or
entrepreneurship;

e Public or private sector board
service;

¢ Demonstrated commitment to the
public interest.

The Department will review all
nominations to ensure they meet the
requirements of the qualifications
criteria. The applications that do will be
reviewed by an internal Department
committee. Members will be selected in
a manner that ensures that the Selection
Committee understands the nation’s
needs for a robust domestic
semiconductor ecosystem and
workforce. Diverse membership ensures
perspectives and expertise reflecting the
full breadth of the Selection
Committee’s responsibilities.

Nominees must be a U.S. citizen or
lawful permanent residents of the
United States. Self-nominations are
welcomed as are other nominations.
Nominees may not be a current
semiconductor industry executive or
Federal employee. Nominees may not be
registered as a foreign agent under the
Foreign Agents Registration Act or as a
lobbyist under the Lobbying Disclosure
Act.

Nominees chosen for the Selection
Committee will be notified by the
Department. Once selected, members of
the Selection Committee will serve in
their personal capacity and not in a
representative capacity on behalf of any
other individual, entity, or organization.
Members will not advise the Federal
Government, perform a Federal
Government function, or be Federal
employees. Members will not be
compensated for their services or
reimbursed for their travel expenses.


mailto:Matt.Hill@chips.gov
mailto:Matt.Hill@chips.gov
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The Selection Committee shall
automatically terminate no later than
August 31, 2023.

Nomination Information

All nominations for membership on
the Selection Committee should provide
the following information:

e Name and relevant contact
information (including phone number
and email address) of the nominee;

e A short statement (no more than
500 words) of interest in or fit for the
role;

¢ A short biography of relevant
credentials;

e An affirmative statement that the
nominee meets all eligibility
requirements.

Nominations should be emailed to
Kevin Kimball, Senior Advisor, CHIPS
R&D Office, U.S. Department of
Commerce, NIST, 100 Bureau Drive,
MS1000, Gaithersburg, MD 20899;
email: FRN@chips.gov, and must be
received on or before 5:00 p.m. EST on
May 10, 2023.

Privacy Act Statement

The collection, maintenance, and
disclosure of this information is
governed by the Privacy Act of 1974 (5
U.S.C. 552a). The Department of
Commerce is authorized to collect this
information pursuant to authorities that
include but are not limited to: 15 U.S.C.
1512; 15 U.S.C. 4656, 4659. The
principal purposes for which the
Department will use the information is
to assist in choosing members of the
Selection Committee. Information
received will be maintained in a Privacy
Act system of records, COMMERCE/
DEPT-23, entitled “Information
Collected Electronically in Connection
with Department of Commerce
Activities, Events, and Programs.” A
notice describing that system, including
a complete set of routine disclosures,
has been published both in the Federal
Register and on the Department’s
website at: https://www.osec.doc.gov/
opog/privacyact/SORNs/dept-23.html.

Disclosing this information to the
Department of Commerce is voluntary.
However, if you do not provide this
information, or only provide part of the
information requested, you may not be
considered for membership on the
Selection Committee. The nominations
the Department receives for the
Selection Committee may be shared
with the Selection Committee; the
Selection Committee may or may not
use the nominations to identify board
members to form an independent, non-
profit entity that the Department
anticipates will serve as the operator of
the NSTC. By submitting your

application, you agree to these
disclosure terms.
Authority: 15 U.S.C. 4656, 4659.

Alicia Chambers,

NIST Executive Secretariat.

[FR Doc. 2023-08591 Filed 4-25-23; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XC886]

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s Mackerel, Squid,
and Butterfish Monitoring Committee
will hold a public webinar meeting.
DATES: The meeting will be held on
Friday, May 12, 2023, from 1 p.m. to 3
p-m. EDT. For agenda details, see
SUPPLEMENTARY INFORMATION.
ADDRESSES: The meeting will be held
via webinar. Information on how to
connect to the webinar will be posted to
https://www.mafmc.org/council-events/.

Council address: Mid-Atlantic Fishery
Management Council, 800 N. State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—2331;
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The
objectives of this meeting are for the
Monitoring Committee to: (1) Review
recent butterfish and Atlantic chub
mackerel fishery performance and
recommendations from the Advisory
Panel, the Scientific and Statistical
Committee, and Council staff; (2)
Review, and if appropriate, recommend
changes to the previously implemented
2024 butterfish and chub mackerel
specifications. Meeting materials will be
posted to www.mafmec.org.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Shelley Spedden, (302) 526-5251 at
least 5 days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 21, 2023.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-08818 Filed 4-25-23; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XC943]

Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery;
Notice for Exempted Fishing Permit
Application

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for comments.

SUMMARY: The Regional Administrator,
West Coast Region, NMFS, announces
receipt of an exempted fishing permit
(EFP) application, and is considering
issuance of an EFP for a third party
Electronic Monitoring (EM) provider
who would provide EM services for
vessels participating in the existing EM
EFP fisheries, and also to the vessels
participating in this EFP. NMFS
requests public comment on the
application.

DATES: Comments must be received by
May 11, 2023.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2023-0063 by the following
method:

e Electronic Submissions: Submit all
public comments via the Federal e-
Rulemaking Portal. Go to
www.regulations.gov and enter NOAA—
NMFS-2023-0063 in the Search box.
Click on the “Comment” icon, complete
the required fields, and enter or attach
your comments. The EFP application
will be available under Supporting and
Related Materials through the same link.

e Instructions: Comments must be
submitted by the above method to
ensure that the comments are received,
documented, and considered by NMFS.
Comments sent by any other method or
received after the end of the comment
period, may not be considered. All
comments received are a part of the
public record and will generally be
posted for public viewing on
www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.) submitted
voluntarily by the sender will be
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publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

FOR FURTHER INFORMATION CONTACT: Matt
Dunlap, West Coast Region, NMFS,
(206) 316—7944, matthew.dunlap@
noaa.gov.

SUPPLEMENTARY INFORMATION: This
action is authorized by the Pacific Coast
Groundfish Fishery Management Plan
and the regulations implementing the
Magnuson-Stevens Fishery
Conservation and Management Act at 50
CFR 600.745, which state that exempted
fishing permits (EFP) may be used to
authorize fishing activities that would
otherwise be prohibited.

On June 28, 2019 (84 FR 31146), at the
recommendation of the Pacific Fishery
Management Council (Council), NMFS
published a final rule that authorized
the use of EM in place of human
observers to meet requirements for 100-
percent at-sea monitoring for catcher
vessels in the groundfish trawl catch
share fishery (Trawl Rationalization
Program). EM video systems are used to
record catch and discards by the vessel
crew while at sea. Vessel operators are
responsible for recording catch and
discards in a logbook, which is then
used to debit individual fishing quota
(IFQ) accounts and cooperative
allocations. The Council recommended,
and NMFS implemented, a delay to the
start of the regulatory program (86 FR
5525, October 6, 2021) until January
2024.

FlyWire, the EFP applicant, seeks to
test the third party EM service provider
model during the delay, as described in
the EM program manual and associated
guidelines and under 50 CFR 660.603
and 660.604. The West Coast EM
regulatory program established
requirements for vessel owners and
operators, standards for EM systems,
and protocols for handling catch while
using EM systems in the Catch Share
Program. The EM program also
established requirements for third party
EM Service Providers, which are
companies tasked with providing EM
services to the fleet. EM service
providers are responsible for the
installation and technical support of EM
systems, and the collection and review
of EM video data. EM vessels submit
logbooks to report catch and discard
information to NOAA Fisheries, and
video data is used to audit logbooks to
ensure information is accurately
reported. If approved, the applicant
would test alternative catch handling

approaches for bottom trawl designed to
reduce the time and labor burden for
vessel crew, in addition to testing the
third party model in the maximized
retention Pacific whiting fleet. The
applicant anticipates providing EM
services to approximately five vessels
that would participate in the EFP. While
the applicant seeks an exemption from
the requirement for vessels to carry an
at-sea observer, all catch and effort
would be covered by existing Individual
Fishing Quota, Coop allocations, and
associated National Environmental
Policy Act and Endangered Species Act
analyses. Observers will be required for
initial “shakedown” cruises, but an
observer exemption will be granted for
this EFP if the equipment and vessel
monitoring plans are consistent with the
existing EM EFP guidelines.

If approved, NMFS would issue the
permits for the EFP project to the
applicant and vessel owners or
designated representatives as the “EFP
holder.” NMFS intends to use an
adaptive management approach in
which NMFS may revise requirements
and protocols to improve the program
without issuing another Federal
Register notice, provided that the
modifications fall within the scope of
the original EFP. NMFS would also
accept additional applications to
participate in the same, or similar,
exempted fishing activity.

The Regional Administrator has made
a preliminary determination that the
applications described above contain all
of the required information and
constitute an activity appropriate for
further consideration. After publication
of this document in the Federal
Register, and review and consideration
of any public comments received,
NMFS may approve and issue permits
for the EFP project. NMFS may approve
the application in its entirety or may
make any alterations needed to achieve
the goals of the EFP.

Authority: 16 U.S.C. 1801 et seq.; 50
CFR 600.745. This action is authorized
by the Pacific Coast Groundfish Fishery
Management Plan and the regulations
implementing the Magnuson-Stevens
Fishery Conservation and Management
Act at 50 CFR 600.745, which state that
exempted fishing permits (EFP) may be
used to authorize fishing activities that
would otherwise be prohibited.

Dated: April 20, 2023.
Kelly Denit,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2023—-08731 Filed 4-25-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XC932]

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s (MAFMC’s)
Summer Flounder, Scup, and Black Sea
Bass Monitoring Committee will hold a
public meeting jointly with the Atlantic
States Marine Fisheries Commission
(ASMFC) Summer Flounder, Scup, and
Black Sea Bass Technical Committee.

DATES: The meeting will be held on
Thursday, May 11, 2023, from 1 p.m. to
4 p.m. EDT. For agenda details, see
SUPPLEMENTARY INFORMATION.

ADDRESSES: The meeting will be held
via webinar. Connection information
will be posted to the calendar at
www.mafmec.org prior to the meeting.

Council address: Mid-Atlantic Fishery
Management Council, 800 N. State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—2331;
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION: The
MAFMC Summer Flounder, Scup, and
Black Sea Bass Monitoring Committee
and ASMFC Technical Committee will
meet jointly to discuss several issues in
preparation for additional meetings later
in 2023 regarding 2024 recreational
management measures for black sea bass
and 2024-25 recreational measures for
scup and summer flounder. During this
meeting, the groups will discuss the
configuration of the Recreational
Demand Model and any potential
modifications that may be needed. They
will also review the process and
timeline for setting recreational
measures used for 2023 and consider
potential improvements to the process
for setting measures for the upcoming
fishing year(s).

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to


mailto:matthew.dunlap@noaa.gov
mailto:matthew.dunlap@noaa.gov
http://www.mafmc.org
http://www.mafmc.org
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Shelley Spedden, (302) 526-5251 at
least 5 days prior to the meeting date.
Authority: 16 U.S.C. 1801 et seq.

Dated: April 21, 2023.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-08820 Filed 4-25-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XC902]

South Atlantic Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The South Atlantic Fishery
Management Council (Council) will
hold a meeting via webinar of its
Snapper Grouper Recreational
Permitting and Reporting Technical
Advisory Panel (AP) to discuss
reporting and permitting alternatives for
the private recreational snapper grouper
fishery.

DATES: The AP meeting will be held
from 1 p.m. until 3 p.m. on Monday,
May 15, 2023.

ADDRESSES: The meeting will be held
via webinar. Webinar registration is
required. Details are included in the
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, Public Information Officer,
SAFMC; phone: (843) 302—8440 or toll
free: (866) SAFMC-10; fax: (843) 769—
4520; email: kim.iverson@safmec.net.
SUPPLEMENTARY INFORMATION: Meeting
information, including the webinar
registration link, online public comment
form, agenda, and briefing book
materials will be posted on the
Council’s website at: https://safmc.net/
advisory-council-meetings/. Comments
become part of the Administrative
Record of the meeting and will
automatically be posted to the website
and available for Council consideration.

At this meeting the AP will review
guidance from the March 2023 Council
meeting, further address a series of
permit and education topics posed by
the Council and provide feedback on
potential benefits of a permit.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal

action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
auxiliary aids should be directed to the
Council office (see ADDRESSES) 5 days
prior to the meeting.

Note: The times and sequence specified in
this agenda are subject to change.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 21, 2023.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023—-08819 Filed 4-25-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XC956]

Fisheries of the Exclusive Economic
Zone Off Alaska; Cook Inlet Salmon;
Public Hearing

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public hearing.

SUMMARY: The National Marine
Fisheries Service (NMFS) will hold a
public hearing via webinar regarding an
amendment to the Fishery Management
Plan for the Salmon Fisheries in the
Exclusive Economic Zone (EEZ) Off
Alaska (Salmon FMP). This FMP
amendment would establish Federal
management for the salmon fisheries in
the Federal (EEZ) waters of upper Cook
Inlet.

DATES: The public hearing will take
place via webinar on Thursday, May 18,
2023, starting at 5 p.m. Alaska Daylight
Time (AKDT) and will conclude no later
than 8 p.m. AKDT. NMFS may close the
hearing 15 minutes after the conclusion
of public testimony and after
responding to any clarifying questions
from hearing participants. Written
public comments must be received by 5
p-m. AKDT Thursday, May 25, 2023.
ADDRESSES: The meeting will be held
virtually rather than at a physical

location. The link to the virtual public
meeting is: https://meet.google.com/bgc-
tjpu-ggt. A phone connection is also
available by calling 1 731-393-1334 and
entering the following pin number: 300
304 724#.

You may submit written comments
regarding salmon fisheries in the upper
Cook Inlet EEZ identified by Docket ID
NOAA-NMFS-2023-0065 by either of
the following methods:

e Electronic Submission: Submit all
electronic comments via the Federal
eRulemaking Portal. Go to https://
www.regulations.gov, search for the
Docket ID indicated above, click the
“Comment Now!” or “Comment” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Gretchen Harrington, Assistant Regional
Administrator for Sustainable Fisheries,
Alaska Region NMFS, P.O. Box 21668,
Juneau, AK 99082-1668.

Instructions: NMFS may not consider
comments sent by any other method, to
any other address or individual, or
received after the end of the comment
period. All comments received are a
part of the public record and will
generally be posted for public viewing
on https://www.regulations.gov without
change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous).

FOR FURTHER INFORMATION CONTACT:
Doug Duncan, doug.duncan@noaa.gov,
907-586—7425, or Amy Hadfield,
amy.hadfield@noaa.gov, 907-586—7376.

SUPPLEMENTARY INFORMATION: NMFS
will hold a public hearing on May 18,
2023, to receive input from interested
persons on the development of an
amendment to the Salmon FMP and
implementing regulations. Written and
oral comments received at the public
hearing will be taken into consideration
by NMFS when preparing the
amendment and implementing
regulations.

As aresult of a 2016 Ninth Circuit
ruling and the 2022 summary judgment
opinion of the Alaska District Court in
UCIDA, et al. v. NMFS, NMFS must
implement an amendment to the
Salmon FMP by May 1, 2024 to
federally manage the salmon fisheries
that occur in the exclusive economic
zone (EEZ) waters of upper Cook Inlet,
consistent with Magnuson-Stevens
Fishery Conservation and Management
Act (MSA) requirements.


https://safmc.net/advisory-council-meetings/
https://safmc.net/advisory-council-meetings/
https://meet.google.com/bgc-tjpu-qgt
https://meet.google.com/bgc-tjpu-qgt
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:kim.iverson@safmc.net
mailto:amy.hadfield@noaa.gov
mailto:doug.duncan@noaa.gov
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At its April 2023 meeting, the North
Pacific Fishery Management Council
(Council) considered amending the
Salmon FMP to manage the salmon
fishery in the Cook Inlet EEZ, but chose
not to take action to recommend an FMP
amendment. The analysis prepared for
the proposed FMP amendment, NMFS’s
motion for Alternative 3, and additional
information and public documents are
available on the Council’s meeting
agenda under item “C1 Cook Inlet
Salmon FMP Amendment—Final
Action, Enforcement Committee
Report”, available at https://
meetings.npfmc.org/Meeting/Details/
2983. Absent a Council
recommendation, NMFS must prepare
an FMP amendment and propose
implementing regulations pursuant to
MSA section 304(c) to meet a court
deadline. After receiving public input,
NMFS will choose from among the
Federal management options included
under Alternative 3 in the analysis
prepared for the Council.

NMFS staff will provide a brief
opening statement before accepting
public testimony for the record. The
hearing will be recorded for the purpose
of preparing transcripts of oral
comments received. Attendees will be
asked to identify themselves before
joining the hearing. After joining the
webinar, participants will be
automatically muted. During the public
testimony portion of the hearing, to
indicate you would like to offer a
comment press the “raise hand” icon, or
if connected by phone, respond when
asked. When it is your turn to offer your
comment, the moderator will recognize
and unmute you. Commenters will be
asked to provide their full name and the
identity of any organization on whose
behalf they may be speaking. In the
event that attendance at the public
hearings is large, the time allotted for
each commenter may be limited.

Anyone wishing to make an oral
statement at the public hearing is
encouraged to also submit a written
copy of their statement to NMFS during
the comment period by either of the
methods identified above (see
ADDRESSES and DATES). There are no
limits on the length of written
comments. Written statements and
supporting data and information
submitted during the comment period
will be considered with the same weight
as oral statements provided during the
public hearings.

The schedule is as follows: Thursday,
May 18, 2023, Webinar—starting at 5
p.m. AKDT and concluding no later
than 8 p.m. AKDT. You may join the
public virtual meeting from a computer,
tablet, or smartphone by entering the

following web address: https://
meet.google.com/bgc-tjpu-qgt and
selecting “‘Join now.” Participants may
also connect via phone by calling 1 731—
393-1334 and entering the following
pin number when prompted: 300 304
7244,

After the public hearing, NMFS will
develop an FMP amendment and
implementing regulation in the
following months. NMFS will then
publish a notice in the Federal Register
that the FMP amendment is available for
a 60-day public comment period, as
required by MSA 304(c)(4)(B). At the
same time, NMFS will publish proposed
regulations in the Federal Register for a
60-day public comment period,
consistent with MSA 304(c)(6). The
Council will be invited to submit
comments and recommendations on the
FMP amendment and proposed
regulations during the public comment
periods.

Special Accommodations

Requests for sign language
interpretation or other auxiliary aids
should be directed to Doug Duncan,
doug.duncan@noaa.gov, 907-586—-7425,
or Amy Hadfield, amy.hadfield@
noaa.gov, 907-586-7376 at least 5
working days prior to the meeting date.

Dated: April 21, 2023.
Kelly Denit,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2023—08794 Filed 4—25-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

Information Session for the Public
Wireless Supply Chain Innovation
Fund’s First Notice of Funding
Opportunity (NOFO)

AGENCY: National Telecommunications
and Information Administration,
Department of Commerce.

ACTION: Notice of open meeting.

SUMMARY: This notice announces a
public information session following the
launch of the Public Wireless Supply
Chain Innovation Fund’s first Notice of
Funding Opportunity (NOFO). The
event will provide an opportunity for
the program team to discuss the
technical aspects of the NOFO, as well
as best practices for applicants
navigating the federal awards process.
The session will also provide interested
applicants with the opportunity to ask
questions.

DATES: The meeting will be held May 4,
2023, from 9:00 a.m. to 12:00 p.m.,
Eastern Standard Time (EST).
ADDRESSES: This meeting will be held
in-person at the U.S. Department of the
Interior Yates Auditorium (1849 C St.
NW, Washington, DC 20240). If you are
unable to attend in person, please email
InnovationFund@ntia.gov with
questions you would like to be
addressed during the question and
answer portion at least two (2) days in
advance of the meeting.

FOR FURTHER INFORMATION CONTACT:
Please refer to https://ntia.gov/page/
public-wireless-supply-chain-
innovation-fund for the most up-to-date
information on this event. Stakeholders
can register to attend in-person at
https://forms.office.com/g/rfmeqWFbt4.
Please direct questions regarding this
Notice to innovationfund@ntia.gov,
indicating “Innovation Fund NOFO
Launch” in the subject line, or if by
mail, addressed to National
Telecommunications and Information
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; or by
telephone to Sarah Skaluba, 202-482—
3806. Please direct media inquiries to
NTIA’s Office of Public Affairs, press@
ntia.gov.

SUPPLEMENTARY INFORMATION:

Background: On August 9, 2022,
President Biden signed the CHIPS and
Science Act of 2022 (Pub. L. 117-167,
Div. A, Sect. 106, 136 Stat. 1392) into
law, appropriating $1.5 billion for the
Public Wireless Supply Chain
Innovation Fund (referred to
subsequently herein as the “Innovation
Fund