FEDERAL REGISTER

Vol. 88 Wednesday
No. 35 February 22, 2023

Pages 10825-11382

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 88, No. 35 / Wednesday, February 22, 2023

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, under the Federal Register Act (44 U.S.C. Ch. 15)
and the regulations of the Administrative Committee of the Federal
Register (1 CFR Ch. I). The Superintendent of Documents, U.S.
Government Publishing Office, is the exclusive distributor of the
official edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa% Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge at www.govinfo.gov, a
service of the U.S. Government Publishing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6:00 a.m. each
day the Federal Register is published and includes both text and
graphics from Volume 1, 1 (March 14, 1936) forward. For more
information, contact the GPO Customer Contact Center, U.S.
Government Publishing Office. Phone 202-512-1800 or 866-512-
1800 (toll free). E-mail, gpocusthelp.com.

The annual subscription price for the Federal Register paper
edition is $860 plus postage, or $929, for a combined Federal
Register, Federal Register Index and List of CFR Sections Affected
(LSA) subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $330, plus
postage. Six month subscriptions are available for one-half the
annual rate. The prevailing postal rates will be applied to orders
according to the gelivery method requested. The price of a single
copy of the daily Federal Register, including postage, is based

on the number of pages: $11 for an issue containing less than

200 pages; $22 for an issue containing 200 to 400 pages; and

$33 for an issue containing more than 400(Fages. Single issues

of the microfiche edition may be purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Publishing Oftfice—New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000; or call toll
free 1-866-512-1800, DC area 202-512-1800; or go to the U.S.
Government Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 88 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Publishing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Assistance with Federal agency subscriptions:
Email FRSubscriptions@nara.gov
Phone 202-741-6000

The Federal Register Printing Savings Act of 2017 (Pub. L. 115-
120) placed restrictions on distribution of official printed copies

of the daily Federal Register to members of Congress and Federal
offices. Under this Act, the Director of the Government Publishing
Office may not provide printed copies of the daily Federal Register
unless a Member or other Federal office requests a specific issue

or a subscription to the print edition. For more information on
how to subscribe use the following website link: https://
www.gpo.gov/frsubs.


https://www.gpo.gov/frsubs
https://www.gpo.gov/frsubs
mailto:FRSubscriptions@nara.gov
http://www.federalregister.gov
http://bookstore.gpo.gov
http://www.govinfo.gov

11

Contents

Federal Register
Vol. 88, No. 35

Wednesday, February 22, 2023

Agriculture Department
See Forest Service
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11194-11200

Alcohol, Tobacco, Firearms, and Explosives Bureau
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Drug Activity Questionnaire, 10936

Bureau of Consumer Financial Protection
PROPOSED RULES
Regulatory Agenda:

Semiannual Regulatory Agenda, 11320-11321

Centers for Disease Control and Prevention
NOTICES
Meetings, 10905
Meetings:
Disease, Disability, and Injury Prevention and Control
Special Emphasis Panel, 10904—10905

Centers for Medicare & Medicaid Services

PROPOSED RULES

Medicare Secondary Payer and Certain Civil Money
Penalties; Extension of Timeline for Publication of
Final Rule, 10868

Coast Guard

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 10910-10912

Commerce Department
See International Trade Administration
See National Oceanic and Atmospheric Administration
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11202-11212

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Procurement List; Additions and Deletions, 10874

Consumer Product Safety Commission
PROPOSED RULES
Regulatory Agenda:

Semiannual Regulatory Agenda, 11324-11327

Defense Department
See Engineers Corps
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11214-11215, 11308—
11318
NOTICES
Science and Technology Reinvention Laboratory Personnel
Demonstration Project Program, 10874—-10880

Education Department

PROPOSED RULES

Direct Grant Programs, State-Administered Formula Grant
Programs, 10857-10864

Regulatory Agenda:

Semiannual Regulatory Agenda, 11218-11220

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Measuring Educational Gain in the National Reporting
System for Adult Education, 10883—-10884

Applications for New Awards:

Educational Technology, Media, and Materials for
Individuals with Disabilities—Center on Science,
Technology, Engineering, and Mathematics for Young
Children with Disabilities, 10884—10893

Request for Information:

First Amendment and Free Inquiry Related Grant

Conditions, 10881-10883

Energy Department
See Federal Energy Regulatory Commission
PROPOSED RULES
Energy Conservation Program:
Standards for Distribution Transformers, 10856—10857
Regulatory Agenda:
Semiannual Regulatory Agenda, 11222-11225

Engineers Corps
NOTICES
Environmental Impact Statements; Availability, etc.:
Ala Wai Canal Flood Risk Management Study, Honolulu,
HI, 10880-10881

Environmental Protection Agency

RULES

Deletion from the National Priorities List, 10851-10853
National Emission Standards for Hazardous Air Pollutants:

Miscellaneous Coating Manufacturing Technology

Review, 10842-10851
National Pollutant Discharge Elimination System Small
MS4 Urbanized Area Clarification; Withdrawal, 10851
PROPOSED RULES
Deletion from the National Priorities List, 10864—10867
Regulatory Agenda:
Semiannual Regulatory Agenda, 11286—-11291
NOTICES
Guidance:

Information for Petitioners Seeking a No-Migration
Variance Under the RCRA Land Disposal Restrictions
for Temporary Placement of Treated Hazardous
Waste within a Permitted Subtitle C Landfill, 10894—
10895

Export-Import Bank

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 10895



v Federal Register/Vol. 88, No. 35/ Wednesday, February 22, 2023/ Contents

Federal Aviation Administration
NOTICES
Airport Property:
Tucson International Airport, Tucson, Pima County, AZ,
10962

Federal Communications Commission

RULES

Order Denying Petition for Reconsideration of 2020 Internet
Protocol Captioned Telephone Service Compensation
Order, 10853-10855

PROPOSED RULES

Regulatory Agenda:

Semiannual Regulatory Agenda, 11330-11364

Federal Deposit Insurance Corporation

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 10895-10899

Federal Election Commission
NOTICES
Meetings; Sunshine Act, 10899

Federal Emergency Management Agency
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Application for Community Disaster Loan Program,
10916-10917
Citizen Responder Programs Registration, 10919-10920
Disaster Assistance Registration, 10921-10923
General Admissions Applications (Long and Short) and
Stipend Forms, 10912—-10913
Hazard Mitigation Grant Program Application Reporting,
10914-10916
Homeland Security Exercise and Evaluation Program
Documentation, 10917-10918
Individual Assistance Customer Satisfaction Surveys,
10926-10927
Inspection and Claims Forms, 10923-10924
Mitigation Grant Programs, 10925-10926
National Fire Incident Reporting System Version 5.0,
10913-10914
National Flood Insurance Program Policy Forms, 10918—
10919
Request for Use of National Emergency Training Center
Facilities, 10920-10921

Federal Energy Regulatory Commission
NOTICES
Combined Filings, 10893—10894

Federal Housing Finance Agency
NOTICES
Request for Comments:
Federal Home Loan Bank Community Support Program,
10899-10900

Federal Mine Safety and Health Review Commission
NOTICES
Meetings; Sunshine Act, 10900

Federal Motor Carrier Safety Administration
NOTICES
Exemption Application:
Hours of Service; Flat Top Transport, LLC, 10962—-10963

Federal Reserve System
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11366—11367

Federal Trade Commission
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 10900-10903
Analysis of Proposed Consent Order to Aid Public
Comment:
The Bountiful Co., 10901-10902

Federal Transit Administration
NOTICES
Transfer of Federally Assisted Facility, 10963—-10964

Fish and Wildlife Service
NOTICES
Endangered and Threatened Species:
Recovery Permit Applications, 10927—-10932
Endangered and Threatened Wildlife and Plants:

Wind Energy Condor Action Team Projects, Kern County,
CA; Incidental Take Permit Application and Draft
Conservation Plan; Draft Environmental Assessment,
10929-10930

Permits; Applications, Issuances, etc.:

Incidental Take; Proposed Habitat Conservation Plan for
the Eastern Indigo Snake; Decatur County, GA;
Categorical Exclusion, 10932—10933

Forest Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Special Uses, 10869
Meetings:
Gifford Pinchot Resource Advisory Committee, 10869—
10870

General Services Administration
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11294-11298, 11308—
11318
NOTICES
Meetings:
High-Performance Computing Summit; Webinar, 10904
Public Review of Shared Services Performance Management
Framework, 10903

Health and Human Services Department

See Centers for Disease Control and Prevention

See Centers for Medicare & Medicaid Services

See Health Resources and Services Administration

See National Institutes of Health

PROPOSED RULES

Medicare Secondary Payer and Certain Civil Money
Penalties; Extension of Timeline for Publication of
Final Rule, 10868

Regulatory Agenda:

Semiannual Regulatory Agenda, 11228-11236

Health Resources and Services Administration
NOTICES
Charter Amendments, Establishments, Renewals and
Terminations:
Advisory Council on Blood Stem Cell Transplantation,
10905-10906



Federal Register/Vol. 88, No. 35/ Wednesday, February 22, 2023/ Contents

Homeland Security Department
See Coast Guard
See Federal Emergency Management Agency
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11238-11242

Interior Department
See Fish and Wildlife Service
See National Park Service
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11244-11248

Internal Revenue Service
NOTICES
Meetings:
Electronic Tax Administration Advisory Committee,
10964

International Trade Administration
NOTICES
Antidumping or Countervailing Duty Investigations, Orders,
or Reviews:
Chlorinated Isocyanurates from the People’s Republic of
China and Spain, 10871-10872
Fresh Garlic from the People’s Republic of China, 10871
Tapered Roller Bearings and Parts Thereof, Finished and
Unfinished, from the People’s Republic of China,
10870

International Trade Commission
NOTICES
Antidumping or Countervailing Duty Investigations, Orders,
or Reviews:
Furfuryl Alcohol from China, 10935-10936

Justice Department
See Alcohol, Tobacco, Firearms, and Explosives Bureau
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11250
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 10936—-10937
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Annual Survey of Jails, 10937-10938

Labor Department
See Labor Statistics Bureau
See Occupational Safety and Health Administration
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11252-11256

Labor Statistics Bureau
NOTICES
Requests for Nominations:
Data Users Advisory Committee, 10938

National Aeronautics and Space Administration
PROPOSED RULES
Regulatory Agenda:

Semiannual Regulatory Agenda, 11308-11318

National Endowment for the Arts
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
ArtsHERE Grant Program Forms, 10940

National Foundation on the Arts and the Humanities
See National Endowment for the Arts

National Institutes of Health
NOTICES
Government-Owned Inventions; Licensing, 10906—10907
Meetings:
Center for Scientific Review, 10906—10909
National Institute on Aging, 10906, 10909
National Institute on Minority Health and Health
Disparities, 10906

National Labor Relations Board
PROPOSED RULES
Regulatory Agenda:

Semiannual Regulatory Agenda, 11370

National Oceanic and Atmospheric Administration
NOTICES
Meetings:
Gulf of Mexico Fishery Management Council, 10872—
10873
Interagency Marine Debris Coordinating Committee,
10873-10874
New England Fishery Management Council, 10872

National Park Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Community Harvest Assessments for Alaskan National
Parks, Preserves, and Monuments, 10934
Using Web and Mobile-Based Applications during Citizen
Science Events, 10934-10935

Nuclear Regulatory Commission
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11372-11374
NOTICES
Environmental Impact Statements; Availability, etc.:
Vistra Operations Co., LLC; Comanche Peak Nuclear
Power Plant, Units 1 and 2; Intent to Conduct
Scoping Process, 10940-10942

Occupational Safety and Health Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
PSM On-Site Consultation Agreements, 10938—10940

Personnel Management Office
PROPOSED RULES
Regulatory Agenda:

Semiannual Regulatory Agenda, 11300

Postal Regulatory Commission
NOTICES
Competitive Price Changes, 10942-10944



VI Federal Register/Vol. 88, No. 35/ Wednesday, February 22, 2023/ Contents

Presidential Documents

EXECUTIVE ORDERS

Racial Equity and Support for Underserved Communities;
Federal Government Efforts to Further Advance (EO
14091), 10825-10833

Regulatory Information Service Center
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda; Regulatory Plan, 10966—
11191

Securities and Exchange Commission
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11376-11380
NOTICES
Self-Regulatory Organizations; Proposed Rule Changes:
Cboe BYX Exchange, Inc., 10948-10949
Cboe BZX Exchange, Inc., 10944—-10945
Fixed Income Clearing Corp., 10954-10958
ICE Clear Europe Ltd., 10950-10952
Investors Exchange LLC, 10952—-10953
National Securities Clearing Corp., 1094510947
The Nasdaq Stock Market LLC, 10947-10948

Small Business Administration
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11302-11305

Surface Transportation Board
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11382
NOTICES
Acquisition of Control:
Avalon Motor Coaches, LLC, Wynne Transportation, LLC,
10958-10960
Exemption:
Acquisition; New Jersey Department of Environmental
Protection; Norfolk Southern Railway Co., 10960
Lease and Operation Exemption; CWW LLC dba
Columbia Rail; Port of Benton County, WA, 10960—
10961

Tennessee Valley Authority

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 10961

Transportation Department

See Federal Aviation Administration

See Federal Motor Carrier Safety Administration
See Federal Transit Administration

PROPOSED RULES

Regulatory Agenda:
Semiannual Regulatory Agenda, 11258-11276

Treasury Department
See Internal Revenue Service
PROPOSED RULES
Regulatory Agenda:
Semiannual Regulatory Agenda, 11278-11283

Veterans Affairs Department
RULES
Reimbursement for Emergency Treatment, 10835-10842

Separate Parts In This Issue

Part Il
Regulatory Information Service Center, 10966—11191

Part lll
Agriculture Department, 11194-11200

Part IV
Commerce Department, 11202—-11212

Part V
Defense Department, 11214-11215

Part VI
Education Department, 11218-11220

Part VII
Energy Department, 11222—-11225

Part VIII
Health and Human Services Department, 11228-11236

Part IX
Homeland Security Department, 11238-11242

Part X
Interior Department, 11244-11248

Part XI
Justice Department, 11250

Part Xl
Labor Department, 11252-11256

Part XIllI
Transportation Department, 11258—-11276

Part XIV
Treasury Department, 11278-11283

Part XV
Environmental Protection Agency, 11286—11291

Part XVI
General Services Administration, 11294-11298

Part XVII
Personnel Management Office, 11300

Part XVIII
Small Business Administration, 11302—11305

Part XIX

Defense Department, 11308-11318

General Services Administration, 11308—11318

National Aeronautics and Space Administration, 11308—
11318

Part XX
Bureau of Consumer Financial Protection, 11320-11321

Part XXI
Consumer Product Safety Commission, 11324-11327

Part XXII
Federal Communications Commission, 11330-11364



Federal Register/Vol. 88, No. 35/ Wednesday, February 22, 2023/ Contents VII

Part XXl
Federal Reserve System, 11366—11367

Part XXIV
National Labor Relations Board, 11370

Part XXV
Nuclear Regulatory Commission, 11372-11374

Part XXVI
Securities and Exchange Commission, 11376—11380

Part XXVII
Surface Transportation Board, 11382

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, and notice
of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
electronic mailing list, go to https://public.govdelivery.com/
accounts/USGPOOFR/subscriber/new, enter your e-mail
address, then follow the instructions to join, leave, or
manage your subscription.


https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new
https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new

VIII Federal Register/ Vol. 88, No. 35/ Wednesday, February 22, 2023/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR
Executive Orders:
13853 (revoked by

14091) i 10825
13946 (revoked by

10 CFR

34 CFR

42 CFR

45 CFR



10825

Federal Register
Vol. 88, No. 35

Wednesday, February 22, 2023

Presidential Documents

Title 3—

The President

Executive Order 14091 of February 16, 2023

Further Advancing Racial Equity and Support for Under-
served Communities Through the Federal Government

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Policy. On my first day in office, I signed Executive Order 13985
of January 20, 2021 (Advancing Racial Equity and Support for Underserved
Communities Through the Federal Government), which charged the Federal
Government with advancing equity for all, including communities that have
long been underserved, and addressing systemic racism in our Nation’s
policies and programs. By advancing equity, the Federal Government can
support and empower all Americans, including the many communities in
America that have been underserved, discriminated against, and adversely
affected by persistent poverty and inequality. We can also deliver resources
and benefits equitably to the people of the United States and rebuild trust
in Government.

Over the past 2 years, through landmark legislation—including the American
Rescue Plan Act of 2021 (Public Law 117-2); the bipartisan Infrastructure
Investment and Jobs Act (Public Law 117-58) (Bipartisan Infrastructure Law);
division A of Public Law 117-167, known as the Creating Helpful Incentives
to Produce Semiconductors (CHIPS) Act of 2022; Public Law 117-169, com-
monly referred to as the Inflation Reduction Act of 2022; and the Bipartisan
Safer Communities Act (Public Law 117-159)—as well as executive action,
my Administration has vigorously championed racial equity and has ad-
vanced equal opportunity for underserved communities. Executive depart-
ments and agencies (agencies) have engaged in historic work assessing how
their policies and programs perpetuate barriers for underserved communities
and developing strategies for removing those barriers. They have made impor-
tant progress incorporating an evidence-based approach to equitable policy-
making and implementation, and they have crafted new action plans to
advance equity. In short, my Administration has embedded a focus on
equity into the fabric of Federal policymaking and service delivery. Our
work to transform the way the Federal Government serves the American
people has been complemented by Executive Order 14035 of June 25, 2021
(Diversity, Equity, Inclusion, and Accessibility in the Federal Workforce),
which continues to help ensure that my Administration—the most diverse
in our Nation’s history—reflects the growing diversity of the communities
we serve.

My Administration’s commitment to equity has produced better decision-
making and more equitable outcomes. We have delivered the most equitable
economic recovery in memory, and, driven by the expanded Child Tax
Credit, we cut child poverty to its lowest rate on record in 2021, including
record low Black, Latino, Native American, and rural child poverty. Under
my Administration, the economy has created nearly 11 million jobs, and
we have brought down unemployment nationwide—in particular for Black
and Latino workers, for whom unemployment rates are near 50-year lows.
My Administration has provided emergency rental assistance to help millions
of families stay in their homes, and we have prohibited Federal contractors
from paying people with disabilities subminimum wages. We are rebuilding
roads and bridges, replacing the Nation’s lead pipes to provide clean drinking
water for all, delivering access to affordable high-speed internet to Americans
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in both rural and urban communities, investing in public transit, and recon-
necting communities previously cut off from economic opportunity by high-
ways, rail lines, or disinvestment. My Administration has provided funding
to improve accessibility for passengers with disabilities on rail systems
and in airports, expanded health coverage for millions of Americans, and
expanded home- and community-based services so more people with disabil-
ities and older adults can live independently. We have secured billions
of dollars in direct new investments for Tribal Nations and Native American
communities and have directed an increase in the share of Federal Govern-
ment contract spending awarded to small disadvantaged businesses. My
Administration has taken action to strengthen public safety, advance criminal
justice reform, correct our country’s failed approach to marijuana, protect
civil rights, and stand up against rising extremism and hate-fueled violence
that threaten the fabric of our democracy. We have taken historic steps
to advance full equality for lesbian, gay, bisexual, transgender, queer, and
intersex (LGBTQI+) Americans, including by ending the ban on transgender
service members in our military; prohibiting discrimination based on sexual
orientation, gender identity, and sex characteristics across Federal programs;
and signing into law the Respect for Marriage Act (Public Law 117-228)
to preserve protections for the rights of same-sex and interracial couples.
My Administration is also implementing the first-ever National Strategy
on Gender Equity and Equality to ensure that all people, regardless of
gender, have the opportunity to realize their full potential.

These transformative achievements have advanced the work of building
a more equitable Nation. Yet, members of underserved communities—many
of whom have endured generations of discrimination and disinvestment—
still confront significant barriers to realizing the full promise of our great
Nation, and the Federal Government has a responsibility to remove these
barriers. It is imperative to reject the narrow, cramped view of American
opportunity as a zero-sum game. When any person or community is denied
freedom, dignity, and prosperity, our entire Nation is held back. But when
we lift each other up, we are all lifted up. Therefore, my Administration
must take additional action across the Federal Government—in collaboration
with civil society, the private sector, and State and local government—
to continue the work begun with Executive Order 13985 to combat discrimi-
nation and advance equal opportunity, including by redressing unfair dispari-
ties and removing barriers to Government programs and services. Achieving
racial equity and support for underserved communities is not a one-time
project. It must be a multi-generational commitment, and it must remain
the responsibility of agencies across the Federal Government. It therefore
continues to be the policy of my Administration to advance an ambitious,
whole-of-government approach to racial equity and support for underserved
communities and to continuously embed equity into all aspects of Federal
decision-making.

This order builds upon my previous equity-related Executive Orders by
extending and strengthening equity-advancing requirements for agencies, and
it positions agencies to deliver better outcomes for the American people.
In doing so, the Federal Government shall continue to pursue ambitious
goals to build a strong, fair, and inclusive workforce and economy; invest
in communities where Federal policies have historically impeded equal
opportunity—both rural and urban—in ways that mitigate economic displace-
ment, expand access to capital, preserve housing and neighborhood afford-
ability, root out discrimination in the housing market, and build community
wealth; advance equity in health, including mental and behavioral health
and well-being; deliver an equitable response to the COVID-19 pandemic;
deliver environmental justice and implement the Justice40 Initiative; build
prosperity in rural communities; ensure equitable procurement practices,
including through small disadvantaged businesses contracting and the Buy
Indian Act (25 U.S.C. 47); pursue educational equity so that our Nation’s
schools put every student on a path to success; improve our Nation’s criminal
justice system to end unjust disparities, strengthen public safety, and ensure
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equal justice under law; promote equity in science and root out bias in
the design and use of new technologies, such as artificial intelligence; protect
the right to vote and realize the promise of our Nation’s civil rights laws;
and promote equity and human rights around the world through our foreign
policy and foreign assistance. By redoubling our efforts, the Federal Govern-
ment can help bridge the gap between the world we see and the future
we seek.

Sec. 2. Establishing Equity-Focused Leadership Across the Federal Govern-
ment. (a) Establishment of Agency Equity Teams. The Secretary of State,
the Secretary of the Treasury, the Secretary of Defense, the Attorney General,
the Secretary of the Interior, the Secretary of Agriculture, the Secretary
of Commerce, the Secretary of Labor, the Secretary of Health and Human
Services, the Secretary of Housing and Urban Development, the Secretary
of Transportation, the Secretary of Energy, the Secretary of Education, the
Secretary of Veterans Affairs, the Secretary of Homeland Security, the Admin-
istrator of the Small Business Administration, the Commissioner of Social
Security, the Administrator of General Services, the Administrator of the
United States Agency for International Development, the Administrator of
the Environmental Protection Agency, the Administrator of the National
Aeronautics and Space Administration, the Director of the National Science
Foundation, and the Director of the Office of Personnel Management (agency
heads) shall, within 30 days of the date of this order, ensure that they
have in place an Agency Equity Team within their respective agencies
to coordinate the implementation of equity initiatives and ensure that their
respective agencies are delivering equitable outcomes for the American peo-
ple.

(i) Each Agency Equity Team shall be led by a designated senior official
(senior designee) charged with implementing my Administration’s equity
initiatives, and shall include senior officials from the office of the agency
head and the agency’s program, policy, civil rights, regulatory, science,
technology, service delivery, financial assistance and grants, data, budget,
procurement, public engagement, legal, and evaluation offices, as well
as the agency’s Chief Diversity Officer, to the extent applicable. Agency
Equity Teams shall include a combination of competitive service employ-
ees, as defined by 5 U.S.C. 2102(a), and appointees, as defined in Executive
Order 13989 of January 20, 2021 (Ethics Commitments by Executive Branch
Personnel), and, to the extent practicable, shall build upon and coordinate
with the agency’s existing structures and processes, including with the
agency’s environmental justice officer designated pursuant to Executive
Order 14008 of January 27, 2021 (Tackling the Climate Crisis at Home
and Abroad), and with the senior agency official designated to coordinate
with the Gender Policy Council pursuant to Executive Order 14020 of
March 8, 2021 (Establishment of the White House Gender Policy Council).

(ii) The senior designee at each agency shall be responsible for delivering
equitable outcomes, to the extent consistent with applicable law, and
shall report to the agency head.

(iii) Each Agency Equity Team shall support continued equity training
and equity leadership development for staff across all levels of the agency’s
workforce.

(iv) Each agency’s senior designee shall coordinate with the agency head,
agency budget officials, and the Office of Management and Budget (OMB)
to ensure that the Agency Equity Team has sufficient resources, including
staffing and data collection capacity, to advance the agency’s equity goals.
Agency heads shall ensure that their respective Agency Equity Teams
serve in an advisory and coordination role on priority agency actions.

(b) Establishment of the White House Steering Committee on Equity. There
is hereby established a White House Steering Committee on Equity (Steering
Committee), which shall be chaired by the Assistant to the President for
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Domestic Policy. The Steering Committee shall include senior officials rep-
resenting policy councils and offices within the Executive Office of the
President, as appropriate. The Steering Committee shall:

(i) coordinate Government-wide efforts to advance equity;

(ii) coordinate an annual process to consult with agency heads on their
respective agencies’ Equity Action Plans, established in section 3(a) of
this order;

(iii) coordinate with the leadership of the White House Initiatives created
by Executive Order 14031 of May 28, 2021 (Advancing Equity, Justice,
and Opportunity for Asian Americans, Native Hawaiians, and Pacific Is-
landers); Executive Order 14041 of September 3, 2021 (White House Initia-
tive on Advancing Educational Equity, Excellence, and Economic Oppor-
tunity Through Historically Black Colleges and Universities); Executive
Order 14045 of September 13, 2021 (White House Initiative on Advancing
Educational Equity, Excellence, and Economic Opportunity for Hispanics);
Executive Order 14049 of October 11, 2021 (White House Initiative on
Advancing Educational Equity, Excellence, and Economic Opportunity for
Native Americans and Strengthening Tribal Colleges and Universities);
and Executive Order 14050 of October 19, 2021 (White House Initiative
on Advancing Educational Equity, Excellence, and Economic Opportunity
for Black Americans);

(iv) coordinate with the White House Environmental Justice Interagency
Council to ensure that equity and environmental justice efforts are con-
sistent and mutually reinforcing;

(v) coordinate with the White House Gender Policy Council to align efforts
to advance gender equity with broader equity efforts; and

(vi) monitor agencies’ activities and promote accountability to ensure that
agencies undertake ambitious and measurable steps to deliver equitable
outcomes for the American people.

Sec. 3. Delivering Equitable Outcomes Through Government Policies, Pro-
grams, and Activities. Each agency head shall support ongoing implementa-
tion of a comprehensive equity strategy that uses the agency’s policy, budg-
etary, programmatic, service-delivery, procurement, data-collection processes,
grantmaking, public engagement, research and evaluation, and regulatory
functions to enable the agency’s mission and service delivery to yield equi-
table outcomes for all Americans, including underserved communities.

(a) In September 2023, and on an annual basis thereafter, concurrent
with the agencies’ submission to OMB for the President’s Budget, agency
heads shall submit an Equity Action Plan to the Steering Committee. The
Equity Action Plan shall include actions to advance equity, including under
Executive Order 13985, Executive Order 13988 of January 20, 2021 (Pre-
venting and Combating Discrimination on the Basis of Gender Identity or
Sexual Orientation), Executive Order 14008, and Executive Order 14020.

(b) Each Equity Action Plan, which shall be made public, shall include:

(i) an update on the progress made by the agency on the actions, perform-
ance measures, and milestones highlighted in the preceding year’s Equity
Action Plan, as well as the agency’s performance on the annual Environ-
mental Justice Scorecard established pursuant to section 223 of Executive
Order 14008, as applicable;

(ii) potential barriers that underserved communities may face in accessing
and benefitting from the agency’s policies, programs, and activities, includ-
ing procurement, contracting, and grant opportunities;

(iii) strategies, including new or revised policies and programs, to address
the barriers described in subsection (b)(ii) of this section and to ensure
equitable access and opportunity for underserved communities; and

(iv) a description of how the agency intends to meaningfully engage with
underserved communities, including through accessible, culturally and
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linguistically appropriate outreach, and the incorporation of the perspec-

tives of those with lived experiences into agency policies, programs, and

activities.

(c) Starting with formulation of the Fiscal Year 2025 Budget and for
each subsequent year, the Director of OMB shall consider how the President’s
Budget can support the Equity Action Plans described in subsection (a)
of this section in order to reinforce agency efforts to meaningfully engage
with and invest in underserved communities and advance equitable out-
comes.

(d) To ensure effective implementation of Equity Action Plans, and to
strengthen the Federal Government’s equitable delivery of resources and
benefits to all, agency heads shall:

(i) prioritize and incorporate strategies to advance equity—including by

pursuing evidence-based approaches, reducing administrative burdens, in-

creasing access to technical assistance, and implementing equitable data
practices, consistent with applicable law, into their respective:

(A) agency strategic plans developed pursuant to 5 U.S.C. 306(a);

(B) agency performance plans developed pursuant to 31 U.S.C. 1115
and 1116;

(C) portions of performance plans relating to human and capital resource
requirements to achieve performance goals pursuant to 31 U.S.C.
1115(b)(5)(A);

(D) agency priority goals developed pursuant to 31 U.S.C. 1120;

(E) evaluation and evidence-building activities pursuant to the Founda-
tions for Evidence-Based Policymaking Act of 2018 (Public Law 115-
435) and section 5 of the Presidential Memorandum of January 27, 2021
(Restoring Trust in Government Through Scientific Integrity and Evidence-
Based Policymaking);

(F) customer experience capacity assessments and action plans pursuant
to section 280 of OMB Circular A-11 and Executive Order 14058 of
December 13, 2021 (Transforming Federal Customer Experience and Service
Delivery to Rebuild Trust in Government);

(G) selection of items for their respective regulatory agendas and plans
pursuant to sections 4(b) and (c) of Executive Order 12866 of September
30, 1993 (Regulatory Planning and Review), as amended;

(H) individual performance plans for senior executives consistent with
5 U.S.C. 4312, and for other senior employees consistent with 5 U.S.C.
4302; and

(I) as permitted by law, activities, acquisitions, and strategies that the
Director of OMB determines to be appropriate to further the implementation
of this order;

(ii) identify opportunities, as appropriate and consistent with applicable
law, to incorporate into new regulations and to modify their respective
agencies’ regulations, internal- and public-facing guidance, and other poli-
cies to include advancing equity as part of their respective agencies’
missions; and

(iii) promote coordination within and among their respective agencies
concerning the elements of their respective Equity Action Plans and the
recommendations of the Interagency Working Group on Equitable Data
established in Executive Order 13985.

Sec. 4. Embedding Equity into Government-wide Processes.

(a) The Director of OMB shall consider opportunities to review and update
internal processes, directives, and Government-wide guidance (such as OMB
Circulars and Memoranda) to support equitable decision-making, promote
equitable deployment of financial and technical assistance, and assist agen-
cies in advancing equity, as appropriate and wherever possible.
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(b) When designing, developing, acquiring, and using artificial intelligence
and automated systems in the Federal Government, agencies shall do so,
consistent with applicable law, in a manner that advances equity.

Sec. 5. Delivering Equitable Outcomes in Partnership with Underserved Com-
munities. Underserved communities often face significant barriers and legacy
exclusions in engaging with agencies and providing input on Federal policies
and programs that affect them. Agencies must increase engagement with
underserved communities by identifying and applying innovative approaches
to improve the quality, frequency, and accessibility of engagement. Agencies
shall, consistent with applicable law:

(a) conduct proactive engagement, as appropriate, with members of under-
served communities—for example, through culturally and linguistically ap-
propriate listening sessions, outreach events, or requests for information—
during development and implementation of agencies’ respective annual Eg-
uity Action Plans, annual budget submissions, grants and funding opportuni-
ties, and other actions, including those outlined in section 3(d) of this
order;

(b) collaborate with OMB, as appropriate, to identify and develop tools
and methods for engagement with underserved communities, including those
related to agency budget development and rulemaking;

(c) create more flexibilities, incentives, and guidelines for recipients of
Federal funding and permits to proactively engage with underserved commu-
nities as projects are designed and implemented;

(d) identify funding opportunities for community- and faith-based organiza-
tions working in and with underserved communities to improve access
to benefits and services for members of underserved communities; and

(e) identify and address barriers for individuals with disabilities, as well
as older adults, to participate in the engagement process, including barriers
to the accessibility of physical spaces, virtual platforms, presentations, sys-
tems, training, and documents.

Sec. 6. Creating Economic Opportunity in Rural America and Advancing
Urban Equitable Development. (a) Agencies shall undertake efforts, to the
extent consistent with applicable law, to help rural communities identify
and access Federal resources in order to create equitable economic oppor-
tunity and advance projects that build community wealth, including by
providing or supporting technical assistance; incentivizing the creation of
good, high-paying union jobs in rural areas; conducting outreach to and
soliciting input from rural community leaders; and contributing new re-
sources and support to interagency programs such as the Rural Partners
Network.

(b) Agencies shall undertake efforts, to the extent consistent with applicable
law, to strengthen urban equitable development policies and practices, such
as advancing community wealth building projects; preventing physical and
economic displacement as the result of Federal investments; facilitating equi-
table flows of private capital, including to underserved communities; and
incorporating outcome-based metrics focused on urban equitable develop-
ment in the design and deployment of Federal programs and policies. To
support these efforts, the Assistant to the President for Domestic Policy
shall issue a policy memorandum on actions agencies can take to advance
urban equitable development.

(c) Executive Order 13946 of August 24, 2020 (Targeting Opportunity
Zones and Other Distressed Communities for Federal Site Locations), includ-
ing the amendments it made to Executive Order 12072 of August 16, 1978
(Federal Space Management), and to Executive Order 13006 of May 21,
1996 (Locating Federal Facilities on Historic Properties in Our Nation’s
Central Cities), is revoked. Executive Orders 12072 and 13006 are reinstated
as they were prior to issuance of Executive Order 13946. Executive Order
13853 of December 12, 2018 (Establishing the White House Opportunity
and Revitalization Council), is also revoked. All agencies shall, consistent
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with applicable law, including the Administrative Procedure Act (5 U.S.C.
551 et seq.), consider taking prompt action to revoke any rules, regulations,
guidelines, or policies implementing these Presidential actions that are incon-
sistent with the provisions of this order. Further, agencies shall ensure
that planning for new Federal facilities or new leases includes consideration
of neighborhoods and locations that are near existing employment centers
and are accessible to a broad range of the region’s workforce and population
by public transit (where it exists), consistent with Executive Order 12072.
Agencies shall identify displacement risks associated with Federal facility
siting and development and shall engage with any community that may
be affected, along with appropriate regional and local officials, to mitigate
those displacement risks.

Sec. 7. Advancing Equitable Procurement. (a) The Government-wide goal
for Federal procurement dollars awarded to small business concerns owned
and controlled by socially and economically disadvantaged individuals
(SDBs) shall be 15 percent in Fiscal Year 2025. In furtherance of this goal,
OMB shall set a Government-wide SDB goal for Fiscal Year 2024. The
Small Business Administration shall, on an annual basis, work with each
agency to establish an agency-specific goal that, in aggregate, supports the
Government-wide goal. Further, agencies shall undertake efforts to increase
contracting opportunities for all other small business concerns as described
in the Small Business Act (15 U.S.C. ch. 14A).

(b) Agencies shall expand procurement opportunities for SDBs through

Federal financial assistance, consistent with applicable law, under the Bipar-
tisan Infrastructure Law, the Inflation Reduction Act of 2022, and other
Federal financial assistance programs.
Sec. 8. Affirmatively Advancing Civil Rights. Agencies shall comprehensively
use their respective civil rights authorities and offices to prevent and address
discrimination and advance equity for all, including to increase the effects
of civil rights enforcement and to increase public awareness of civil rights
principles, consistent with applicable law. Agencies shall consider opportuni-
ties to:

(a) further elevate their respective civil rights offices, including by directing
that their most senior civil rights officer report to the agency head;

(b) ensure that their respective civil rights offices are consulted on decisions
regarding the design, development, acquisition, and use of artificial intel-
ligence and automated systems;

(c) increase coordination, communication, and engagement with commu-
nity-based organizations and civil rights organizations;

(d) increase the capacity, including staffing capacity, of their respective
civil rights offices, in coordination with OMB;

(e) improve accessibility for people with disabilities and improve language
access services to ensure that all communities can engage with agencies’
respective civil rights offices, including by fully implementing Executive
Order 13166 of August 11, 2000 (Improving Access to Services for Persons
with Limited English Proficiency); and

(f) prevent and remedy discrimination, including by protecting the public
from algorithmic discrimination.
Sec. 9. Further Advancing Equitable Data Practices. The Office of Science
and Technology Policy (OSTP) National Science and Technology Council
Subcommittee on Equitable Data shall, to the extent consistent with applica-
ble law, coordinate the implementation of relevant recommendations of the
Interagency Working Group on Equitable Data established in Executive Order
13985. The Director of OSTP shall provide a report on the Subcommittee’s
progress to the Steering Committee every January and July.

Sec. 10. Definitions. For purposes of this order:

(a) The term ‘“‘equity” means the consistent and systematic treatment of
all individuals in a fair, just, and impartial manner, including individuals
who belong to communities that often have been denied such treatment,
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such as Black, Latino, Indigenous and Native American, Asian American,
Native Hawaiian, and Pacific Islander persons and other persons of color;
members of religious minorities; women and girls; LGBTQI+ persons; persons
with disabilities; persons who live in rural areas; persons who live in United
States Territories; persons otherwise adversely affected by persistent poverty
or inequality; and individuals who belong to multiple such communities.

(b) The term ‘“‘underserved communities” refers to those populations as
well as geographic communities that have been systematically denied the
opportunity to participate fully in aspects of economic, social, and civic
life, as defined in Executive Orders 13985 and 14020.

(c) The term “equitable development” refers to a positive development
approach that employs processes, policies, and programs that aim to meet
the needs of all communities and community members, with a particular
focus on underserved communities and populations.

(d) The term ‘“community wealth building” refers to an approach to eco-
nomic development that strengthens the capacities of underserved commu-
nities by ensuring institutions and local economies have ownership models
with greater community participation and control. This results in upgrading
skills, growing entrepreneurs, increasing incomes, expanding net asset owner-
ship, and fostering social well-being.

(e) The term ‘“‘equitable data’ refers to data that allow for rigorous assess-
ment of the extent to which Government programs and policies yield consist-
ently fair, just, and impartial treatment of all individuals.

(f) The term ‘““algorithmic discrimination” refers to instances when auto-
mated systems contribute to unjustified different treatment or impacts
disfavoring people based on their actual or perceived race, color, ethnicity,
sex (including based on pregnancy, childbirth, and related conditions; gender
identity; intersex status; and sexual orientation), religion, age, national origin,
limited English proficiency, disability, veteran status, genetic information,
or any other classification protected by law.

Sec. 11. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) Agencies not covered by section 2(a) of this order, including inde-
pendent agencies, are strongly encouraged to comply with the provisions
of this order.
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(d) This order is not intended to, and does not, create any right or
benefit, substantive or procedural, enforceable at law or in equity by any
party against the United States, its departments, agencies, or entities, its

officers, employees, or agents, or any other person.

THE WHITE HOUSE,
February 16, 2023.

[FR Doc. 2023-03779
Filed 2—-21-23; 8:45 am]
Billing code 3395-F3-P
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DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AQ08

Reimbursement for Emergency
Treatment

AGENCY: Department of Veterans Affairs.
ACTION: Final rule with comments.

SUMMARY: The Department of Veterans
Affairs (VA) is finalizing, with some
changes, an interim final rule that
amended its medical regulations
concerning payment or reimbursement
for emergency treatment for non-service-
connected conditions at non-VA
(community) facilities. This final rule
responds to public comments received
on the interim final rule and amends
VA’s emergency treatment regulations to
authorize payment or reimbursement for
coinsurance, temporarily waive the
timely filing requirements for veterans
affected by the interim final rule, and
authorize payment or reimbursement for
emergency transportation associated
with emergency treatment when VA has
paid for the emergency treatment using
a separate authority. Because the change
to § 17.1004 was not addressed in the
Supplementary Information section of
the interim final rule, VA believes the
public should have an opportunity to
comment on the change. Therefore, a
60-day comment period to address this
single topic will be provided.

DATES:

Effective date: This final rule is
effective April 24, 2023.

Comment Date: Comments on VA
temporarily waiving the timely filing
requirement must be received on or
before April 24, 2023.

ADDRESSES: Comments must be
submitted through www.regulations.gov.
Except as provided below, comments
received before the close of the
comment period will be available at
www.regulations.gov for public
viewing, inspection, or copying,

including any personally identifiable or
confidential business information that is
included in a comment. We post the
comments received before the close of
the comment period on the following
website as soon as possible after they
have been received: http://
www.regulations.gov. VA will not post
on Regulations.gov public comments
that make threats to individuals or
institutions or suggest that the
commenter will take actions to harm the
individual. VA encourages individuals
not to submit duplicative comments. We
will post acceptable comments from
multiple unique commenters even if the
content is identical or nearly identical
to other comments. Any public
comment received after the comment
period’s closing date is considered late
and will not be considered in the final
rulemaking.
FOR FURTHER INFORMATION CONTACT:
Joseph Duran, Director, Policy and
Planning VHA Office of Integrated
Veteran Care (16IVC), Veterans Health
Administration, Department of Veterans
Affairs, 810 Vermont Avenue NW,
Washington, DC 20420, (303-370-1637).
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: In an
interim final rule published in the
Federal Register (FR) on January 9,
2018, 83 FR 974, VA amended its
medical regulations pursuant to a
decision from the Court of Appeals for
Veterans Claims (Veterans Court), Staab
v. McDonald, 28 Vet. App. 50 (2016), to
authorize reimbursement for the costs of
emergency treatment furnished in the
community for a veteran’s non-service-
connected condition when the veteran
is eligible for partial payment of these
costs under a health-plan contract.

Among other changes made, the
interim final rule clarified that VA
would not pay or reimburse for a
copayment, deductible, coinsurance, or
similar payment owed by the veteran.
38 CFR 17.1005(a). In issuing the
interim final rule, VA explained that VA
is statutorily prohibited under section
1725(c)(4)(D) of title 38, United States
Code (U.S.C.) from paying for or
reimbursing a copayment or similar
payment and VA interpreted ‘“‘similar
payment” to include both deductibles
and coinsurance. 38 CFR 17.1005(a)(5);
83 FR 974 (January 9, 2018).

VA provided a 60-day comment
period, which ended on March 12, 2018.
Twelve comments were received, which

are described in detail in the following
section of this discussion.

Following the comment period, on
March 17, 2022, the United States Court
of Appeals for the Federal Circuit
(Federal Circuit) issued a decision,
Wolfe v. McDonough, No. 2020-1958,
on issues relating to a Writ of
Mandamus granted by the Veterans
Court. This case involved a challenge to
VA'’s interpretation of 38 U.S.C.
1725(c)(4)(D) (that is, VA’s prohibition
on paying for copayments, coinsurance,
and deductibles under 38 CFR
17.1005(a)(5)). In its opinion, the
Federal Circuit interpreted 38 U.S.C.
1725(c)(4)(D) to exclude payment by VA
of deductibles, but not coinsurance, as
it found that a deductible is a similar
payment to a copayment, but
coinsurance is not.

However, the decision on the Wolfe
appeal did not specifically invalidate or
otherwise amend VA’s regulations as
they relate to the payment of
coinsurance. Subsequent to the Wolfe
decision, a petition for review was filed
at the Federal Circuit on May 4, 2022.
The petitioners in this case asked for the
court to invalidate the portion of VA’s
regulation that prohibited payment of
coinsurance. On October 25, 2022, the
Federal Circuit issued an order directing
VA to amend its regulations within 120
days to allow for the payment of
coinsurance. Kimmel v. Sec’y of
Veterans Affs, No. 2022—1754, 2022 U.S.
App. LEXIS 29615 (Fed. Cir. Oct. 25,
2022).

For the reasons below and consistent
with the Wolfe decision and subsequent
order related to the Kimmel petition,
this rulemaking will make final the
interim final rule (83 FR 974) with
changes and will permit an additional
comment period on the limited issue of
the timely filing requirement.

Public Comments

Twelve comments were received in
response to the interim final rule.
Several commenters expressed support
for the rule. The remaining substantive
comments are discussed in detail below.

Retroactivity

In the interim final rule, we stated
that judicial decisions invalidating a
statute or regulation, or VA’s
interpretation of a statute or regulation,
cannot affect prior final VA decisions,
meaning decisions that were not timely
appealed and have thus become final.
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As such, VA stated it will not
retroactively pay benefits for claims
filed under § 17.1002(f) that were finally
decided before April 8, 2016, the date of
the Veterans Court’s Staab decision. We
received multiple comments stating that
VA should apply the amendments made
in the interim final rule retroactively to
February 1, 2010, the date of enactment
of the Expansion of Veteran Eligibility
for Reimbursement Act, Public Law
111-137 (hereinafter referred to as the
“2010 Act”).

One commenter stated that VA has
the authority to consider these claims
because section 1725 provides VA with
broad authority to establish the claim
and payment process. Another
commenter stated that the Staab
decision requires VA to provide
reimbursement to veterans with claims
pending on or after February 1, 2010,
because the court stated that VA must
re-adjudicate the appellant’s claim,
which was for reimbursement for
treatment in December 2010. The
commenter also stated that a judicial
interpretation of a statute defines the
meaning of the statute as of the date of
enactment, not the date of the judicial
decision. The commenter cited to the
Federal Circuit’s decision in Patrick v.
Shinseki, 668 F.3d 1325, 1329 (Fed. Cir.
2011), to support that proposition.

We also received three comments
concerning the need for retroactive
application of the Staab decision from
members of the United States Congress.
Two of the comments were nearly
identical. One was from the United
States House of Representatives
Committee on Veterans’ Affairs and one
was from members of the United States
Senate. The comments requested that
the interim final rule include those
veterans whose claims were decided
between the date of enactment of the
2010 Act, February 1, 2010, and the date
of the Staab decision, April 8, 2016, so
that veterans can take full advantage of
a benefit Congress intended for them to
receive. The Secretary of Veterans
Affairs responded to these two
comments in letters sent to each
member of Congress who signed the two
comments. The letter stated that the
Secretary shared the concern of the
members of Congress about veterans
who, prior to the Staab decision, had
their claims for reimbursement denied
on the sole grounds that their health-
plan contracts had made partial
payments for their emergency treatment,
thereby leaving them with personal
liability for the remaining costs of that
treatment.

Under 38 U.S.C. 7105(c), a decision of
a VA agency of original jurisdiction
(AQ]J) that is not appealed in a timely

manner is considered final and the
claim may not thereafter be reopened or
allowed “except as provided by
regulations not inconsistent with this
title.” Under 38 U.S.C. 7104(b), when a
claim is disallowed by the Board of
Veterans’ Appeals (Board), it may not
thereafter be reopened and allowed
“[elxcept as provided in section 5108 of
this title.” To the extent these statutes
may be construed to permit VA by
regulation to create additional
exceptions to the finality of AOJ
decisions, but not Board decisions, we
decline to exercise that authority here.
Such a rule would depart significantly
from the well-established principle,
discussed below, that new judicial
interpretations of a statute do not
provide a basis for reopening final
decisions, and it would create an unfair
distinction among claimants based upon
whether their last final decision was
issued by an AQJ or the Board.
Moreover, as explained below, other
authorities provide a basis for
addressing claims involving expenses
incurred on or after February 1, 2010, in
a manner we believe to be more
equitable and consistent with
established precedents.

There are only two statutory
exceptions to the rule of finality, new
and material evidence and clear and
unmistakable error, 38 U.S.C. 5108,
neither of which authorizes VA to
proactively re-open and re-adjudicate
finally decided claims as a result of the
Staab decision as suggested by the
commenters. See 38 U.S.C. 5108, 5109A,
and 7111; Cook v. Principi, 318 F.3d
1334, 1339 (Fed. Cir 2002). As these two
exceptions relate to the lines of
reasoning raised by the commenters
above, we do not believe that the
authority provided in section 1725
authorizes VA to re-adjudicate the
claims in a manner that is inconsistent
with 38 U.S.C. 5108, 5109A, and 7111.
In addition, we do not believe that the
Staab decision requires VA to re-
adjudicate all finally decided claims
retroactive to the effective date of the
law. Significantly, the court did not
order VA to re-adjudicate all finally
decided claims from the date of
enactment; instead, the court vacated
the Board’s decision that denied Mr.
Staab’s individual claim and ordered
VA to re-adjudicate Mr. Staab’s
individual claim, which was not finally
decided because he filed a timely
appeal. In order to adjudicate the claim
and address the court’s invalidation of
§17.1002(f), VA amended its payment
regulations to establish a payment
methodology for claims, like Mr.
Staab’s, that involve partial payment by

a health-plan contract. The Staab
decision did not address and does not
govern VA’s authority to apply the new
methodology to claims that were finally
decided prior to the decision.

Further, in George v. McDonough, 142
S. Ct. 1953, the Court held that
invalidation of a VA regulation after a
veteran’s benefits decision becomes
final cannot support a claim for
collateral relief based on clear and
unmistakable error. Therefore, neither
the Staab decision, nor later decisions in
the Wolfe or Kimmel matters create a
clear and unmistakable error that would
allow for readjudication of already
denied claims.

However, when an intervening and
substantive change in law occurs and
creates a new basis for entitlement to a
benefit (e.g., judicial interpretation and
invalidation of a regulation results in
expansion of entitlement to a benefit),
VA may review a new claim based on
the same facts as the finally decided
claim. Spencer v. Brown, 17 F.3d 368,
372 (Fed. Cir.) (1994). In this situation,
individuals whose claims were finally
decided prior to the change in law may
submit new claims to be adjudicated
under the revised standard. We
therefore explained to the members of
Congress that VA can reach claims that
were finally decided prior to the Staab
decision (on the sole grounds that
partial payment would be, or had been,
made under the veterans’ health-plan
contract), if the veterans or providers
file new claims for the same benefits
that were previously denied. VA further
explained that we will adjudicate claims
from providers or veterans who, due to
their awareness of the former
interpretation of the law (former
§17.1002(f)), chose not to file claims
because partial payment had been made
or would be made under the veterans’
health-plan contracts. The Secretary
also informed the members of Congress
that we would create a solution, through
amendatory rulemaking, to avoid denial
of these claims as untimely under the
current filing deadlines specified in
regulation. It was further explained that
all providers or veterans seeking
reimbursement under the revised
regulation would be required to submit
evidence showing the amount paid by
their health insurance plan and the
amount of the veteran’s remaining
liability. The reason for this requirement
is explained below.

The third Congressional comment
(from the Senate Committee on
Veterans’ Affairs) stated that the timely
filing requirement for these claims
should be waived completely. The
comment further stated that VA should
proactively reach out to veterans whose
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claims were denied under the previous
regulations because making veterans
refile their claims would be unduly
burdensome and create a barrier to filing
that will disproportionately impact
veterans whom the comment described
as already being vulnerable.

VA agrees that it is necessary to
provide the two groups of claimants
described above with an opportunity to
file new claims for payment or
reimbursement of emergency treatment
costs incurred in the community on or
after February 1, 2010, up to April 8,
2016 (the date of the Staab decision),
and to adjudicate these claims under the
new legal standard, subject to the one-
year filing deadline established in
§17.1004(f), as revised by this final rule.
To simply waive the timely filing
requirement for these claims would be
problematic, however, as it would
prevent VA from being able to reliably
forecast budgetary and other claims
processing needs relative to these
claims. Moreover, health insurance
claims are generally processed in
accordance with firm time limits
established by the governing contracts,
including those applicable to the
carriers’ appeals processes. Thus, the
amounts paid under veterans’ health-
plan contracts have already been
identified. Unless these records are no
longer retained by the carriers, this
historical information exists and can be
requested. In the alternative, the veteran
may have personal possession of these
historical records. In either event, VA
believes that a one-year filing deadline
is reasonable and gives these claimants
an adequate opportunity to seek
payment or reimbursement for costs
incurred during the covered time-
period. VA will therefore not waive the
timely filing requirement for claimants
affected by the Staab decision.

In order to address the concerns
raised, and in response to comments
that VA received on the IFR, VA will
amend § 17.1004 to afford veterans
affected by the Staab decision an
opportunity to file a new claim based on
the change in law. Specifically, VA is
amending § 17.1004(f), which currently
provides an exception to the timely
filing requirements in § 17.1004(d) for
dates of service between July 19, 2001,
and 90 days before May 21, 2012, if the
claimant files a claim for reimbursement
no later than one year after May 21,
2012. Because the time frame for the
waiver in current § 17.1004(f) has
passed, we will amend this paragraph
by removing the previous time frame for
the waiver and, in its place, allow
claimants to file a claim,
notwithstanding paragraph (d) of this
section, for reimbursement of costs of

non-VA emergency treatment rendered
on or after February 1, 2010 and more
than 90 days before February 22, 2023
for which partial payment was paid or
payable under the veterans’ health-plan
contracts, provided the claimants file
their claims for reimbursement no later
than one year after February 22, 2023.
This amendment will thus provide all
claimants affected by the Staab
decision, regardless of whether they
previously filed claims for
reimbursement, an opportunity to
submit a claim for payment or
reimbursement of the costs of non-VA
emergency treatment they received on
or after the effective date of the 2010
Act.

VA has additionally determined that
anyone who had been potentially
adversely affected by the issues raised
in the Wolfe litigation, or the subsequent
Kimmel petition, would fall within this
waiver period. Therefore, they would
also be able to seek adjudication of their
claims under the new standard. To the
extent the issues here are distinct from
those raised by the Staab case, the
inclusion within these timeframes will
still allow for those issues to be
addressed.

As a matter of prudence, and because
this precise change to § 17.1004 differs
from the interim final rule, VA is
inviting the public to comment on the
change. Therefore, a 60-day comment
period to address this single topic will
be provided.

Copayments and Similar Payments

Section 1725(c)(4)(D) prohibits VA
from reimbursing a veteran for a
copayment or similar payment that the
veteran owes a third party or is
responsible to pay under a health-plan
contract. The interim final rule
interpreted “‘similar payment” to
include deductibles and coinsurance.
We received multiple comments that
coinsurance and deductibles are not
“similar payments” to copayments and
should be removed from the list of
payments for which VA will not provide
reimbursement. Following the public
comment period, the Federal Circuit’s
order regarding the Kimmel petition
held that coinsurance was the type of
payment envisioned by Congress that
VA would pay or reimburse while
deductibles were similar to copayments
and therefore prohibited from payment
or reimbursement pursuant to 38 U.S.C.
1725(c)(4)(D).

Consistent with this decision, we are
removing coinsurance from the list of
prohibited payments in § 17.1005(a)(5)
but will not remove deductibles from
that list.

The following discussion specifically
addresses the related comments we
received during the public comment
period on this issue.

Commenters explained that a
copayment, by definition, is
distinguishable from other forms of cost-
sharing, such as deductibles and
coinsurance, and that copayments result
in much lower liabilities than
deductibles and coinsurance. The
commenters stated that each term is a
“term of art” with a specific, accepted,
meaning and that the term copayment
cannot be read to include these different
obligations. One commenter defined
copayment as the set dollar amount the
patient pays for care after the deductible
is paid, deductible as the amount an
insured must pay each year before the
insurance source pays its share, and
coinsurance as the percent of costs the
enrollee must pay. Another commenter
similarly defined a copayment as a
fixed, flat fee, amount paid by an
insured for each particular covered
health care service after paying any
deductible, a deductible as a fixed
amount an insured pays each year for
eligible medical services or medicines
before insurance will make any
payment, and coinsurance as a portion
of all the medical costs that an insured
must pay of all costs subject to the
coinsurance.

In Wolfe v. McDonough, No. 2020-
1958, Fed. Cir. (Mar. 17, 2022), the
Federal Circuit indicated that
copayments and deductibles were
similar payments, as they are both fixed
quantities which become known once
insurance is purchased, while
coinsurance is a variable quantity that
becomes known after medical expenses
are incurred. The Federal Circuit also
found that the legislative history
supports that deductibles were
intentionally excluded from
reimbursement as a similar payment but
coinsurance was not. Later, in the
response to the Kimmel petition, the
Federal Circuit determined that
coinsurance was the type of payment
envisioned by Congress that VA would
pay or reimburse while deductibles
were similar to copayments and
therefore prohibited from payment or
reimbursement pursuant to 38 U.S.C.
1725(c)(4)(D).

Several commenters stated that the
rules of statutory construction require
us to presume Congress meant what it
said and that, in other statutory
contexts, Congress has not used the
specific term, copayment, to include
other forms of cost-sharing. One
commenter noted that they do not
believe there is a Congressional
reference to copayments that includes
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coinsurance and deductibles. The
commenters provided the following
examples: 38 U.S.C. 1729(a)(3) uses
“deductible or copayment;” under the
essential health benefit limitations on
cost-sharing, Congress refers to
‘“‘copayments and coinsurance;” in
establishing premium and cost sharing
subsidies for low-income individuals,
Congress made reference to copayment
separately from coinsurance; and in the
statutory authority for VA to require
copayments for medications, the law
referred to copayments and did not
include coinsurance or deductibles. The
commenters stated that had Congress
intended deductibles or coinsurance be
excluded from reimbursement, it would
have used such language.

To clarify, VA does not believe that
Congress intended for the term
“copayment” in section 1725(c)(4)(D) to,
by itself, encompass deductibles.
Instead, VA believes it is the phrase “or
similar payment” that is intended to
include other forms of cost sharing,
such as deductibles. VA agrees that we
must presume Congress meant what it
said, and in section 1725, Congress said
“copayment or similar payment.” A
statute must be interpreted, “‘so that
effect is given to all its provisions, so
that no part will be inoperative or
superfluous, void or insignificant.”
Corley v. United States, 556 U.S. 303,
304 (2009). To find meaning in the
phrase “similar payment,” VA must
identify and consider other payments
for which a veteran is responsible under
a health plan contract. VA can find no
payment more similar to a copayment
than a deductible, which serves as a
fixed-amount cost-sharing measure to
which the insured freely agrees to pay
as a condition of insurance coverage. As
noted in Wolfe, similar payments
necessarily means that some payments
that are not copayments are similar
payments. The Federal Circuit found
that deductibles were envisioned by
Congress to be similar to copayments
and thus prohibited from payment or
reimbursement. The Federal Circuit
looked at the legislative history for 38
U.S.C. 1725 and determined that it
supports that Congress intentionally
excluded deductibles from
reimbursement as a similar payment.

Another commenter stated that VA
did not provide any legal authority to
broaden the statutory language in
section 1725(c)(4)(D) to include
deductibles and coinsurance. We
disagree. First, Congress explicitly gave
VA broad authority to implement
section 1725 in regulations prescribed
by the Secretary. Specifically, section
1725(c)(1)(B) provides that, “The
Secretary, in accordance with

regulations prescribed by the Secretary,
shall . . . delineate the circumstances
under which such payments may be
made . . . .” Moreover, as crafted, the
language of section 1725(c)(4)(D) plainly
allows for other payments to be
included within its scope, provided
they are similar to the one named. As
noted throughout this discussion, the
Federal Circuit in Wolfe and Kimmel
acknowledged that inclusion of the
phrase “similar payments” in the statute
necessarily means that some payments
that are not copayments are similar
payments. The Federal Circuit
interpreted section 1725(c)(4)(D) and its
legislative history to determine that a
deductible is a similar payment to a
copayment and thus excluded from
payment or reimbursement. For these
reasons, we believe that VA has
authority to interpret the phrase “or
similar payment” in paragraph (4)(D) of
subsection (c).

The commenters also stated that the
legislative history and the Veterans
Court’s Staab decision provide that the
purpose of the 2010 Act was to make
VA responsible for the cost (of the
emergency treatment) exceeding the
amount payable or paid by the third-
party insurer, noting that a deductible or
coinsurance amount is not payable or
paid by the third-party insurer. VA
agrees that part of the legislative history
related to the 2010 Act and the Staab
decision each reflect an expectation or
understanding that the 2010 Act
amendments effectively enable VA to
pay the entire remainder owed to the
emergency provider after partial
payment is made or payable under the
veteran’s health-plan contract. However,
even if this were intended, the 2010 Act
did not accomplish this goal. The still
relevant provisions of section 1725(c)
explicitly require VA to limit the
amount of reimbursement available
under section 1725. Indeed, the header
for subsection (c) is “Limitations on
reimbursement.” To this end, section
1725(c)(1) directs VA to promulgate
regulations that limit payment, to
include establishing a maximum
amount payable under section 1725. In
addition, section 1725(c)(4)(D) expressly
prohibits VA from reimbursing a veteran
for any copayment or similar payment
that the veteran owes the third party or
for which the veteran is responsible
under a health-plan contract. These,
along with the other likewise intact
provisions of subsection (c), reflect a
continuing requirement to limit the
budgetary impact of section 1725. If the
drafters of the 2010 Act believed that
VA'’s secondary payment would cover
all of the eligible veterans’ out-of-pocket

costs, we conclude that they failed to
execute all the amendments needed to
accomplish this, and the Federal Circuit
confirmed this by its interpretation of
the statute.

Multiple commenters mentioned that
the bar on reimbursement of deductibles
and coinsurance acts as a disincentive
to purchasing health insurance
coverage. They suggest that the
exclusion of veterans’ out-of-pocket
(cost sharing) costs could result in
veterans foregoing the purchase of
health insurance, leaving VA with
increased costs as their sole payer. One
of the commenters stated that veterans
will always have personal liability if
they have Medicare Part B and the
proposed change will do nothing to
resolve the veteran’s personal liability.
The commenter further stated that it
will encourage veterans to discontinue
their Medicare Part B and recommends
that the rule require veterans to have
Medicare Part B.

As discussed above, VA interprets
“similar payments” to include
deductibles; thus, VA does not have
authority to reimburse these costs. As a
matter of policy, VA interprets ‘““similar
payments” this way in order to avoid
any conflict with the Federal Circuit.
VA acknowledges that veterans who do
not have health insurance would likely
pay no out-of-pocket costs while
veterans who do have health insurance
may have out-of-pocket costs resulting
from their cost share obligations.
Nonetheless, VA does not believe that
this potential disparity will deter
veterans from purchasing health
insurance. Most veterans enrolled in the
VA health care system have an
additional type of health insurance
coverage. It seems unlikely that they
would forego their health insurance
protection for all other medical
conditions, which are likewise subject
to their plan’s deductible requirements,
merely to avoid having to pay
copayments and similar payments owed
in connection with the receipt of non-
VA emergency treatment. Again, these
are cost shares that they freely agreed to
pay in exchange for health insurance
coverage independent of their VA
benefits. Ultimately, whether to keep or
obtain health insurance is a personal
financial decision for veterans enrolled
in VA’s health care system to make
based on their own needs, financial
capability, and preferences.

As it concerns veterans who are
eligible for reimbursement under
section 1725 and who also have
coverage for emergency treatment under
Medicare Part A, VA has no authority to
require that they be enrolled in
Medicare Part B as a condition of
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payment or reimbursement under
section 1725.

Based on these comments and the
Wolfe decision and Kimmel order, we
are removing coinsurance from the list
of prohibited payments in
§17.1005(a)(5) but will not remove
deductibles from that list. We are also
retaining the “or similar payment”
qualifier on the end of the list to
maintain the flexibility originally
envisioned by Congress’s initial
inclusion of the phrase in section 1725.
Retaining “or similar payment” allows
VA to be flexible in the future, should
some new type of health care cost
sharing arise.

Payment Limitations

Several commenters raised a concern
that VA’s payment limitation of 70
percent of the Medicare fee schedule
rate was too low. The commenters
requested that VA amend the rule to pay
the fair market value for the services
rendered. One commenter explained
that payment below the fair market
value could jeopardize the financial
viability of the emergency care safety
net.

To clarify, the scope of this
rulemaking is to amend VA’s
regulations to comply with case law
interpreting the scope of VA’s
reimbursement authority. Therefore,
this rulemaking only affects
reimbursement when the veteran has
partial payment from a third party; it
does not affect the amount VA will pay
when the veteran has no other coverage,
which is governed by a different
provision of the payment regulation.
When the veteran has partial payment
for the emergency treatment expenses
from a third party, VA is the secondary
payer. Under the amended payment
regulation, VA pays the lesser of: the
amount for which the veteran is still
personally liable after payment by a
third party (including a health-plan
contract); or 70 percent of the applicable
Medicare fee schedule rate.

For example, a veteran has an initial
liability of $100 dollars. 70 percent of
the Medicare fee schedule is $70 and
the veteran’s health-plan contract paid
the provider 80 percent of the Medicare
fee schedule rate ($80). If the veteran
has remaining liability to the provider
(other than a copayment, deductible or
similar payment), then VA would still
be able to pay up to $20 towards the
veteran’s remaining liability even after
the payment of $80 from the health plan
contract. Although VA can pay up to 70
percent of the Medicare fee schedule,
which is $70, the veteran’s remaining
liability in this instance would only be
$20 after deducting the health-plan

contract’s payment of $80 from the $100
liability. As secondary payer, VA’s
maximum allowable amount is in
addition to the amount already paid (or
payable) by the health-plan contract. For
this reason, VA believes that emergency
treatment providers will ultimately
receive at least fair market value for
their services; consequently, this final
rulemaking will not jeopardize the
financial viability of emergency
departments. VA does not make any
changes to the rule based on these
comments.

Other commenters stated that the low
reimbursement rate would encourage
health care professionals to deny
treatment to veterans for fear of
inadequate reimbursement. All veterans
affected by this rulemaking already have
coverage for emergency treatment
expenses under their health-plan
contracts, with rates presumably
negotiated (by the carriers and
providers) to ensure adequate
reimbursement. Again, VA is secondary
payer to these contracts. The combined
payment by the primary payer (health-
plan contract) and VA for the same
emergency treatment episode should
thus provide adequate reimbursement,
as discussed above.

In addition, a Medicare-participating
hospital with an emergency department
that denies emergency care to an
individual due to the individual’s
inability to pay would arguably violate
the Emergency Medical Treatment and
Active Labor Act (EMTALA), 42 U.S.C.
1395dd, as amended. Under EMTALA,
if any individual (regardless of
Medicare-eligibility) seeks examination
or treatment for a medical condition at
a covered hospital, then the hospital
must provide a screening examination
to determine whether an emergency
medical condition exists. If so, the
hospital is, in general, required to
furnish needed emergency treatment
until the individual is stabilized and
able to be transferred irrespective of the
patient’s ability to pay. For these
reasons, we do not make any changes to
the rule based on these comments.

Another commenter stated that
Congress did not intend for VA to set
such a low rate and cited to a study that
found that in-network emergency
physician claims were paid at 297
percent of the Medicare rate and out-of-
network emergency physicians charged
an average of 798 percent of the
Medicare rate. The legislative history
from when 38 U.S.C. 1725 was
originally enacted demonstrates that
Congress intended for VA to set a rate
that is lower than the Medicare fee
schedule rate. The legislative history
reads, “The Committee thus envisions

that VA would establish rates that are
significantly below those paid under the
Medicare or Medicaid system (or under
38 United States Code, section 1728).”
House Report 106-237 (July 16, 1999).
Therefore, VA believes that the rate it
set is precisely what Congress
envisioned, and we do not make any
changes to the rule based on this
comment.

The commenter also noted that the
interim final rule permits emergency
providers to reject the payment amount,
which would presumably leave the
veteran fully responsible for the
payment. Given the low rate, the
commenter feared that these providers
may reject the amount and seek full
payment from the veteran. As noted
above, VA has been paying 70 percent
of the applicable Medicare fee schedule
rate in instances when VA is the sole
payer ever since the regulations were
effective on May 29, 2000 (66 FR 36470)
(unless, of course, the amount owed to
the provider was less than 70 percent of
the Medicare fee schedule rate, thereby
requiring the lesser amount to be paid).
Since that time, very few, if any, of VA’s
payments have been rejected,
presumably because these debts would
have otherwise been written off by the
providers. Because emergency providers
may view the new cohort of veterans
covered by the court’s decision as
having the ability to self-pay more than
the VA allowable amount, we have
devised a payment methodology to
reduce the likelihood that the providers
will reject VA payment. Emergency
providers will be receiving greater than
70 percent of the Medicare fee schedule
rate; again, they will receive a combined
payment comprised of the third party’s
payment and VA’s payment. At this
time, and in the absence of compelling
evidence requiring a changed approach,
we decline to make any changes to the
rule based on this comment.

One commenter sought clarification
on liability for cost-sharing. In
particular, the commenter asked
whether a veteran’s cost sharing
responsibilities are also extinguished if
a health care provider accepts payment
from VA for the emergency treatment.
We clarify that some of the veteran’s
cost sharing obligations, such as a
copayment or deductible, are not
extinguished by VA payment. Those are
contractual payment obligations, non-
reimbursable by VA, that are owed by
the veteran to the provider, consistent
with the terms of the veteran’s health-
plan contract. We do note however,
under this amended rule, VA will pay
or reimburse for a veteran’s coinsurance
as part of its underlying payment for
medical treatment. Therefore,
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acceptance of payment from VA will
extinguish any coinsurance
responsibility on the part of the veteran.
See 38 CFR 17.1005(a)(4). We do not
make any changes to the rule based on
this comment.

Miscellaneous

One commenter requested that VA
provide clarity on two provisions in the
regulations. The first provision is the
prudent layperson standard in 38 CFR
17.1002(b). The regulation provides
that, in order to receive reimbursement,
the veteran must have sought care for
which a prudent layperson would have
reasonably expected that delay in
seeking immediate medical attention
would have been hazardous to life or
health. The commenter recommended
that VA provide a list of services that
would meet this standard to ensure that
emergency treatment claims filed by
veterans are not improperly rejected.
The commenter suggested that VA adopt
the list from the American College of
Emergency Physicians. VA appreciates
the commenter’s suggestion, but the
scope of the rulemaking is narrowly
limited to amending VA’s regulations to
comply with the Staab and Wolfe
decisions and the Kimmel order by
permitting reimbursement when the
veteran has partial payment from a
health-plan contract. Therefore, this
comment is beyond the scope of this
rulemaking, and we do not make any
edits based on the comment. However,
VA will continue to monitor the
program and consider whether
additional rulemaking may be necessary
in the future.

The commenter also requested that
VA amend the rule to affirmatively state
that VA cannot deny a claim after a
veteran passes away if the emergency
medical treatment is furnished prior to
the veteran’s death. The commenter
noted that the interim final rule states
that reimbursement is not available if
death occurs before emergency
treatment is provided. We want to
clarify that the interim final rule does
not state that reimbursement is not
available if death occurs before
emergency treatment is provided.
Instead, the interim final rule provides
that VA can provide reimbursement for
emergency transportation even if the
veteran passes away before emergency
treatment is rendered at the community
hospital. While VA appreciates the
suggestion, VA believes that the interim
final rule, in conjunction with the
explanation provided here, is
sufficiently clear that reimbursement
can be provided even if the veteran
passes away. Therefore, we do not make

any changes to the rule based on this
comment.

One commenter expressed a concern
about whether and how VA informs a
veteran when the veteran has an
outstanding debt with a medical facility
and the veteran’s first notification
comes in the form of a debt collection
letter. The commenter explained that a
veteran received a letter from a local
hospital and it took four months to
determine that there was no outstanding
balance on the veteran’s account and the
letter was sent as a result of a
bookkeeping error on the part of the
hospital. Although VA is sympathetic to
the veteran we note that this is scenario
is not representative of most instances
of reimbursement for emergency
treatment. However, this rulemaking
expands eligibility criteria for
reimbursement for the costs of
emergency treatment rendered by
community emergency providers to
veterans for their non-service-connected
conditions. Because the comment is
beyond the scope of this rulemaking, we
do not make any changes to the rule
based on this comment.

One commenter inquired as to why
they were taken to a community
hospital when a VA medical center was
less than eight minutes away. The
commenter received a bill for the
transportation to the community
hospital. The commenter also discussed
the poor treatment rendered by the
community hospital, as perceived by the
commenter. To the extent that the
commenter seeks reimbursement for the
costs of transport to the community
hospital, we invite the commenter to file
an emergency transportation claim
under section 1725 as implemented by
38 CFR 17.1003 and 17.1004. But again,
because this rulemaking only expands
eligibility requirements for
reimbursement of the costs of
emergency treatment rendered by
community hospitals for veterans’ non-
service-connected conditions, this
comment is beyond the scope of the
rulemaking. No changes are made to the
rule based on these comments.

We also received one comment
regarding Executive Order 13771. This
rulemaking was not affected by
Executive Order 13771. Therefore, this
comment is beyond the scope of the
rulemaking, and we do not make any
changes to the rule based on the
comment.

Changes to §17.1003

While we did not receive any public
comments on this issue we are
amending § 17.1003(a)(1) as a logical
outgrowth of the interim final rule to
add VA as a clarifying example of payor

of emergency treatment which would
not forestall eligibility for emergency
transportation.

In the interim final rule, we amended
§17.1003 to add paragraph (a)(1) which
provides that payment or
reimbursement for ambulance services
may be made if payment or
reimbursement would have been
authorized under 38 U.S.C. 1725 for
emergency treatment had the veteran’s
personal liability for the emergency
treatment not been fully extinguished by
payment by a third party, including
under a health-plan contract. VA
amended § 17.1003 in the interim final
rule to address a long-standing tension
in §17.1003 with VA’s interpretation
that emergency transportation is part of
emergency treatment. VA has
historically interpreted the phrase
“emergency treatment” in section
1725(f)(1) to include emergency
transportation if the transportation is
provided as part of the emergency
medical treatment administered at the
non-VA facility. However, § 17.1003 did
not allow VA to pay for the
transportation if the liability for the
emergency treatment had already been
extinguished by a third party. The
interim final rule explained that if VA’s
sole basis to deny a transportation claim
is satisfaction by a third party of the
related emergency treatment claim, even
if that transportation claim meets all of
the other requirements for
reimbursement under 38 U.S.C. 1725,
VA would be, in effect, treating the
emergency transportation claim
differently than the related emergency
treatment claim. Therefore, in order to
make §17.1003 consistent with VA’s
interpretation that the emergency
transportation is part of the claim for
emergency treatment, VA amended
§17.1003 to ensure that payment or
reimbursement for emergency
transportation would not be prohibited
on the sole basis that the emergency
treatment claim was fully extinguished.
While in the interim final rule VA only
referenced liability being extinguished
by a third party, VA believes that the
public was sufficiently put on notice
that the intended effect of the change
was to ensure emergency transportation
under §17.1003 would not be
prohibited on the sole basis that the
emergency treatment was fully
extinguished by another source.

In this rulemaking we revise
§17.1003(a)(1) by adding the phrase “or
by VA” after health plan contract. This
addition is necessary to ensure that,
consistent with the interpretation
discussed above, VA can pay or
reimburse for emergency transportation
under section 1725 even if VA
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extinguishes the liability for the
underlying emergency treatment using a
different authority, such as under VA’s
Community Care Program at 38 CFR
17.4020(c).

Thus, we are revising § 17.1003(a)(1)
to make clear that a veteran may be
reimbursed for ambulance services
made for transporting a veteran to a
facility if payment or reimbursement
would have been authorized under
section 1725 for emergency treatment
had the veteran’s personal liability for
the emergency treatment not been fully
extinguished by a third party, to include
under a health plan contract, or by VA.
Based on the rationale set forth in the
Supplementary Information sections of
the interim final rule and this final rule,
VA is adopting as final the interim final
rule with the changes stated in this final
rule.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. The Office of
Information and Regulatory Affairs has
determined that this rule is a significant
regulatory action under Executive Order
12866. The Regulatory Impact Analysis
associated with this rulemaking can be
found as a supporting document at
www.regulations.gov.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(5 U.S.C. 601-612). This rule would not
cause a significant economic impact on
small entities since this exemption is
limited to individual veterans who VA
determines to be affected by the Stabb
or Wolfe cases. Only individual veterans
are effects by the virture of being able
to submit claims for coinsurance
reimbursement. Individuals are not the
small entities, they cannot be broken out
by appropriate size standard, number
affected, and business revenue.
Therefore, pursuant to 5 U.S.C. 605(b),
the initial and final regulatory flexibility
analysis requirements of 5 U.S.C. 603

and 604 do not apply. Although some
eligible entities or providers that
furnished emergency care and services
to veterans under this authority may be
considered small entities, there will be
no significant adverse economic impact
because this rule does not create a new
payment obligation on such entities; it
merely creates a new payment
methodology for services already
rendered.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Paperwork Reduction Act

This final rule involves a collection of
information that is controlled by the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521). While there are no provisions
associated with this rulemaking
constituting a new collection of
information, the changes to
reimbursement may constitute
substantive revisions to the existing
collection of information. The Office of
Management and Budget (OMB)
previously approved a Paperwork
Reduction Act (PRA) clearance for
information collected pursuant to 38
U.S.C. 1725 under OMB control number
2900-0620, which expired on July 31,
2018. The collection of information is
being processed for a reinstatement of
the PRA clearance from OMB through a
separate Federal Register notice (FRN)
published in the Federal Register. The
FRN will provide the public with an
opportunity to comment on the
information collection and any revisions
for Payment or Reimbursement for
Emergency Services for Nonservice-
Connected Conditions in Non-
Department Facilities. A final FRN also
will be published in the Federal
Register when the collection of
information is submitted to OMB for
approval of the PRA clearance renewal.

Congressional Review Act

Under the Congressional Review Act,
this regulatory action may result in an
annual effect on the economy of $100
million or more, 5 U.S.C. 804(2), and so
is subject to the 60-day delay in
effective date under 5 U.S.C. 801(a)(3).
In accordance with 5 U.S.C. 801(a)(1),

VA will submit to the Comptroller
General and to Congress a copy of this
Regulation and the Regulatory Impact
Analysis (RIA) associated with the
Regulation.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Claims, Health care, Health
facilities, Health professions, Health
records, Reporting and recordkeeping
requirements, Travel and transportation
expenses, Veterans.

Signing Authority

Denis McDonough, Secretary of
Veterans Affairs, approved this
document on December 30, 2022, and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.

Consuela Benjamin,

Regulations Development Coordinator, Office
of Regulation Policy & Management, Office
of General Counsel, Department of Veterans
Affairs.

For the reasons stated in the
preamble, the interim final rule
amending 38 CFR part 17, which was
published at 83 FR 974 on January 9,
2018, is adopted as final with the
following changes:

PART 17—MEDICAL

m 1. The general authority citation for
part 17 continues to read as follows:
Authority: 38 U.S.C. 501, and as noted in

specific sections.
* * * * *

m 2. Amend § 17.1003 by revising
paragraph (a)(1) to read as follows:

§17.1003 Emergency transportation.

(a) I

(1) The veteran’s personal liability for
the emergency treatment not been fully
extinguished by payment by a third
party, including under a health-plan
contract, or by VA; or

* * * * *

m 3. Amend § 17.1004 by revising
paragraph (f) to read as follows:

§17.1004 Filing claims.
* * * * *

(f) Notwithstanding paragraph (d) of
this section, VA will provide retroactive
payment or reimbursement for
emergency treatment received by the
veteran, on or after February 1, 2010 but
more than 90 days before February 22,
2023, if the claimant was eligible for
partial payment from a health-plan
contract for the emergency treatment
and the claimant files a claim for
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reimbursement no later than 1 year after
February 22, 2023.

* * * * *

m 4. Amend § 17.1005 by revising
paragraph (a)(5) to read as follows:

§17.1005 Payment limitations.

(a) R

(5) VA will not reimburse a veteran
under this section for any copayment,
deductible, or similar payment that the
veteran owes the third party or is
obligated to pay under a health-plan
contract.
* * * * *
[FR Doc. 2023-03339 Filed 2—-21-23; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[EPA-HQ-OAR-2018-0747; FRL—6934.1—
02-OAR]

RIN 2060-AV38

National Emission Standards for
Hazardous Air Pollutants:
Miscellaneous Coating Manufacturing
Technology Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is taking final
action on the technology review
conducted on the Miscellaneous Coating
Manufacturing (MCM) source category
regulated under the National Emission
Standards for Hazardous Air Pollutants
(NESHAP). These final amendments
include provisions for inorganic
hazardous air pollutant (HAP) standards
for process vessels.

DATES: This final rule is effective
February 22, 2023.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2018-0747. All
documents in the docket are listed on
the https://www.regulations.gov/
website. Although listed, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy. With the
exception of such material, publicly
available docket materials are available
electronically in https://
www.regulations.gov/ or in hard copy at

the EPA Docket Center, Room 3334,
WJC West Building, 1301 Constitution
Avenue NW, Washington, DC. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the EPA
Docket Center is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: For
questions about this final action, contact
Ms. Angie Carey, Sector Policies and
Programs Division (E143-01), Office of
Air Quality Planning and Standards,
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 541—
2187; fax number: (919) 541-0516; and
email address: carey.angela@epa.gov.
SUPPLEMENTARY INFORMATION:

Preamble acronyms and
abbreviations. Throughout this
document the use of “we,” “us,” or
“our” is intended to refer to the EPA.
We use multiple acronyms and terms in
this preamble. While this list may not be
exhaustive, to ease the reading of this
preamble and for reference purposes,
the EPA defines the following terms and
acronyms here:

1-BP 1-bromopropane

CAA Clean Air Act

CFR Code of Federal Regulations

EJ] Environmental Justice

EPA Environmental Protection Agency

FR Federal Register

gr/dscf grains per dry standard cubic feet

HAP hazardous air pollutant(s)

ICR Information Collection Request

km kilometer

MACT maximum achievable control
technology

MCM miscellaneous coating manufacturing

NESHAP national emission standards for
hazardous air pollutants

NTTAA National Technology Transfer and
Advancement Act

OMB Office of Management and Budget

PRD pressure release devices

PM particulate matter

PRA Paperwork Reduction Act

RFA Regulatory Flexibility Act

RTR residual risk and technology review

ug/m3 microgram per cubic meter

UMRA Unfunded Mandates Reform Act

VCS voluntary consensus standards

Organization of this document. The
information in this preamble is
organized as follows:

1. General Information

A. Does this action apply to me?

B. Where can I get a copy of this document

and other related information?
II. Background

A. What is the statutory authority for this
action?

B. What is this source category and how
does the current NESHAP regulate its
organic and inorganic HAP emissions?

C. What changes did we propose for the
MCM source category in our June 7,
2022, proposal?

III. What is the rationale for our final
decisions and amendments for the
NESHAP for the MCM source category?

A. Inorganic HAP Standards for Process
Vessels

B. Adding 1-BP to the list of HAP

C. What are the effective and compliance
dates of the standards?

IV. Summary of Cost, Enviornmental, and
Economic Impacts and Additional
Analyses Conducted

A. What are the affected sources?

B. What are the air quality impacts?

C. What are the cost impacts?

D. What are the economic impacts?

E. What analysis of enviornmental justice
did we conduct?

V. Statutory and Executive Order Review

A. Executive Order 12866: Regulatory
Planning and 13563 Improving
Regulation and Regulatory Review

B. Paperwork Reduction Act (PRA)

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act of 1995
(UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. National Technology Transfer and
Advancement Act (NTTAA) and 1 CFR
Part 51

H. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

I. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

J. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

K. Congressional Review Act (CRA)

I. General Information

A. Does this action apply to me?

Table 1 of this preamble lists the
NESHAP and associated regulated
industrial source categories that are the
subject of this final rule. Table 1 is not
intended to be exhaustive, but rather
provides a guide for readers regarding
the entities that this final rule is likely
to affect. These final standards, once
promulgated, will be directly applicable
to the affected sources. Federal, state,
local, and tribal government entities
would not be affected by this final rule.
As defined in the Initial List of
Categories of Sources Under Section
112(c)(1) of the Clean Air Act
Amendments of 1990 (see 57 FR 31576;
July 16, 1992) and Documentation for
Developing the Initial Source Category
List, Final Report (see EPA-450/3-91—
030; July 1992), the Manufacture of
Paints, Coatings, and Adhesives source
category ‘‘is any facility engaged in their
manufacture without regard to the
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particular end-uses or consumers of
such products. The manufacturing of
these products may occur in any
combination at any facility.” This
source category has since been renamed
Miscellaneous Coating Manufacturing
(MCM).

TABLE 1—NESHAP AND INDUSTRIAL
SOURCE CATEGORIES AFFECTED BY
THIS FINAL ACTION

Source category and
NESHAP NAICS code !
Miscellaneous Coating Man-
ufacturing Industry ............ 3255, 3259

1North  American
System.

Industry  Classification

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this action
is available on the internet. Following
signature by the EPA Administrator, the
EPA will post a copy of this final action
at https://www.epa.gov/stationary-
sources-air-pollution/miscellaneous-
coating-manufacturing-national-
emission-standards. Following
publication in the Federal Register, the
EPA will post the Federal Register
version of the final rule and key
technical documents at this same
website.

II. Background

A. What is the statutory authority for
this action?

This final rule amends the National
Emission Standards for Hazardous Air
Pollutants (NESHAP): Miscellaneous
Coating Manufacturing, which was
previously amended when the EPA
finalized the Residual Risk and
Technology Review (RTR) on August 14,
2020.1

In the Louisiana Environmental
Action Network v. EPA (LEAN) decision
issued on April 21, 2020, the U.S. Court
of Appeals for the District of Columbia
Circuit (D.C. Circuit) held that the EPA
has an obligation to address unregulated
emissions from a source category when
the Agency conducts the 8-year
technology review required by Clean Air
Act (CAA) section 112(d)(6).2 To meet
this obligation, the EPA issued a
proposed rule to address unregulated
emissions of HAP from the MCM source
category. Inorganic HAP can be emitted
from sources in the MCM category as
part of a source’s particulate matter

185 FR 49724; Aug. 14, 2020.
2 Louisiana Environmental Action Network v.
EPA, 955 F.3d 1088 (D.C. Cir. 2020) (“LEAN").

(PM) emissions. These emissions can
occur when raw materials in powder
form are added to paint mixing vessels.
Therefore, amendments were proposed
to define the maximum achievable
control technology (MACT) standard for
inorganic HAP within the MCM source
category pursuant to CAA sections

112(d)(2) and (3).

B. What is this source category and how
does the current NESHAP regulate its
organic and inorganic HAP emissions?

As defined in the Initial List of
Categories of Sources Under Section
112(c)(1) of the Clean Air Act
Amendments of 19903 and
Documentation for Developing the
Initial Source Category List (Final
Report), ¢ the “manufacture of paints,
coatings, and adhesives” source
category “‘is any facility engaged in their
manufacture without regard to the end-
uses or consumers of such products.
The manufacturing of these products
may occur in any combination at any
facility.”

The MCM source category includes
the collection of equipment that is used
to manufacture coatings at a facility.
MCM operations also include cleaning
operations. Coatings are materials such
as paints, inks, or adhesives that are
intended to be applied to a substrate
and consist of a mixture of resins,
pigments, solvents, and/or other
additives, where the material is
produced by a manufacturing operation
where materials are blended, mixed,
diluted, or otherwise formulated.
Coatings do not include materials made
in processes where a formulation
component is synthesized by a chemical
reaction or separation activity and then
transferred to another vessel where it is
formulated to produce a material used
as a coating, where the synthesized or
separated component is not stored prior
to formulation.

The equipment regulated by the MCM
NESHAP includes process vessels,
storage tanks for feedstocks and

3See 57 FR 31576; July 16, 1992.

4See EPA-450/3-91-030, July 1992, available at
https://nepis.epa.gov/Exe/ZyNET.exe/
2000MTDN.TXT?ZyActionD=ZyDocument&Client=
EPA&Index=1991+Thru+1994&Docs=&Query=
&Time=&EndTime=&SearchMethod=
1&TocRestrict=n&Toc=&TocEntry=6QField=
&QFieldYear=&QFieldMonth=6QFieldDay=
&IntQFieldOp=0&ExtQFieldOp=0&XmIQuery=
&File=D%3A %5Czyfiles % 5CIndex % 20Data
%5C91thru94 % 5CTxt%5C00000015
%5C2000MTDN.txt&User=
ANONYMOUS&Password=
anonymousé&SortMethod=h%7C-
&MaximumDocuments=1&FuzzyDegree=
0&ImageQuality=r75g8/r75¢8/x150y150g16/
i425&Display=hpfréDefSeekPage=x&SearchBack=
ZyActionL&Back=ZyActionS&BackDesc=
Results % 20page&MaximumPages=1&ZyEntry=
16 SeekPage=x6ZyPURL.

products, equipment leak components
(pumps, compressors, agitators, pressure
relief devices (PRDs), sampling
connection systems, open-ended valves
or lines, valves, connectors, and
instrumentation systems), wastewater
tanks, heat exchangers, and transfer
racks.

The current NESHAP regulates
process vessels based on the volume of
the process vessel and the maximum
true vapor pressure of the organic HAP
processed or stored. Control
requirements range from the use of
tightly fitted lids on process vessels to
the capture and reduction of organic
HAP emissions through the use of add-
on controls (i.e., a flare, oxidizer, or
condenser).

The NESHAP did not previously
regulate inorganic HAP from process
vessels. During the addition of raw
materials in powder form to paint
mixing vessels, emissions of inorganic
HAP in the form of PM emissions may
occur and are typically collected and
routed to a PM control device (i.e.,
baghouse, fabric filters, cartridge filters,
or scrubbers). This final rule addresses
the previously unaddressed inorganic
HAP emissions from this category and
requires MACT for emission sources of
inorganic HAP.

C. What changes did we propose for the
MCM source category in our June 7,
2022, proposal?

On June 7, 2022, the EPA published
a proposal in the Federal Register for
the MCM NESHAP, 40 CFR part 63,
subpart HHHHH, to set a MACT
standard for inorganic HAP metal
emissions from process vessels in the
MCM source category. We also proposed
to add 1-bromopropane (1-BP) to table
7, Partially Soluble HAP, and table 11,
List of Hazardous Air Pollutants That
Must Be Counted Toward Total Organic
HAP Content If Present at 0.1 Percent or
More by Mass, to this subpart. We asked
for comment on these changes, and
additionally sought comment on the use
of 1-BP in this source category.

II1. What is the rationale for our final
decisions and amendments for the
NESHAP for the MCM source category?

This section provides a description of
what we proposed and what we are
finalizing for the issue, the EPA’s
rationale for the final decisions and
amendments, and a summary of key
comments and responses.
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A. Inorganic HAP Standards for Process
Vessels

1. What comments did we receive on
the inorganic HAP standards, and what
are our responses?

Comment: We received comments
that the EPA should include design
evaluations of PM control devices (i.e.,
baghouses, fabric filters, cartridge filters,
or scrubbers) as alternatives to EPA
Method 5 testing for initial compliance
demonstrations. The commenters
argued that coatings production often
occurs infrequently, taking a fraction of
the time needed to conduct an EPA
Method 5 test. The commenters argued
that EPA Method 5 test runs usually
require an hour or more, whereas the
addition of dry solids to an MCM
subject process vessel usually takes no
more than 10 or 15 minutes for each
batch. The commenters stated that it
could be a matter of days, or months,
before another batch of dry solids is
added to a process vessel. Further,
commenters argued that typically only 1
or 2 batches in a year would be subject
to these standards for several reasons,
including that the amendments only
apply to process vessels that are greater
than or equal to 250 gallons, and that
some of the manufactured materials
might not be coatings. The commenters
also stated that besides metal HAP,
facilities might already route any PM to
a control device resulting from the
addition of dry solids (i.e., for worker
hygiene protection).

Response: Periodic performance tests
verify control device performance and
also help identify potential degradation
of an add-on control device over time to
ensure the control device remains
effective, reducing the potential for
acute emissions episodes or
noncompliance. Therefore, we are
finalizing the requirement to conduct
performance testing. The commenters
indicate that the most significant issue
is related to the amount of time that the
controls are operating to limit PM
emissions. We recognize that there may
be instances where inorganic HAP
materials are processed for very limited
periods of time and, therefore, are
clarifying that the performance test may
be conducted during any solids addition
or processing steps, and not just during
the addition of inorganic HAP-
containing materials. We note that the
PM emissions limit proposed for
inorganic HAP was based on
performance testing for similar units
that had the potential for PM emissions,
and not limited to periods where
inorganic HAP-containing materials
were added or processed. We are,
therefore, clarifying the regulatory text

at 40 CFR 63.8005(i)(1)(i) to specify that
EPA Method 5 may be conducted during
the addition of any dry materials.

Comment: Commenters argued that
design evaluations are allowed in other
NESHAP rules including 40 CFR part
63, subpart BBBBBBB, Chemical
Preparations Industry; 40 CFR part 63,
subpart VVVVVV, Chemical
Manufacturing Area Sources; and 40
CFR part 63, subpart CCCCCCC, Paints
and Allied Products Manufacturing, and
therefore should be allowed in this
standard. In addition, commenters
argued that the current MCM rule
references 40 CFR part 63, subpart SS,
which they claimed allows design
evaluations to control organic HAP.

Response: As discussed above,
performance testing is important to
verify initial and periodic control device
performance. Although design
evaluations have been allowed in some
NESHAP such as the area source
standards identified by the commenter,
performance testing is required in a
number of MACT standards to
demonstrate compliance. In the August
14, 2020, final rule, we finalized
requirements for facilities subject to
subpart HHHHH to conduct control
device performance testing no less
frequently than once every 5 years when
using emission capture systems and
add-on controls to demonstrate
compliance, see 85 FR 49724, 49729,
and removed provisions in conflict with
this change. However, we erroneously
did not make a conforming change to 40
CFR 63.8005(d)(1) at that time to remove
now obsolete language addressing the
conduct of design evaluations. We are
therefore making a correction to 40 CFR
63.8005(d)(1) to remove the remaining
reference regarding design evaluations
in this provision.

Comment: Commenters suggested that
the EPA should clarify that 40 CFR part
63, subpart SS, does not apply to PM
control devices by adding clarifying
language to 40 CFR 63.8000(a)(2) and
(c).

Response: Because the final inorganic
HAP metal general requirements are
specified in a separate section from the
organic HAP requirements cited by this
commenter, this commenter’s suggested
clarifications are unnecessary. The
requirements in § 63.8000(a)(2) and (c)
are not related to the metal HAP
requirements for PM control devices.
Therefore, we have not made the
requested clarifications.

Comment: Commenters suggested that
the EPA provide 3 years, rather than 1
year, to comply with the final rule
amendments. Commenters argued that
the EPA did not account for all facilities
that will need to install new control

devices for PM. Commenters stated that
some facilities have process vessels that
are already controlled with a PM control
device, but have other process vessels at
their facilities that are not currently
controlled with a PM control device and
would, therefore, need to install a new
PM control device.

Response: The final rule provides 1
year to comply with the amendments.
For most facilities, 1 year to conduct
performance tests on existing inorganic
HAP control devices is an adequate
amount of time. The commenters were
not specific in terms of how many
facilities would have to install new
control devices to meet this final rule,
but we expect that number to be
minimal to none. Therefore, we have
not provided additional time. We note,
however, that 40 CFR 63.6(i)(4)(ii)
provides an opportunity to request an
additional 2 years to comply if
necessary for the installation of controls.

Comment: One commenter suggested
that the EPA conduct further research
on the toxicity of non-mercury metal
HAP.

Response: This comment is outside of
the scope of this rulemaking.
Nonetheless, the EPA continues to
research and collect information on
pollutants such as non-mercury metal
HAP.

Comment: One commenter suggested
that the EPA clarify whether inorganic
HAP metal includes compounds of
metal HAP (i.e., manganese, antimony,
nickel, lead, cobalt, chromium,
cadmium, or arsenic) or just these
metals themselves. The commenter also
suggested that the EPA clarify whether
the metal HAP limit of 0.1 percent by
weight refers to the content of one single
metal HAP compound or the total
content of the metal HAP compounds
combined.

Response: The definition of material
containing metal HAP includes
compounds of the metals listed and the
metals themselves. The 0.1 percent by
weight refers to the total content of all
the metal HAP compounds combined
and the metals themselves, except for
elemental lead.

Comment: One commenter stated that
there is a lack of standards for pigments
and other solids that are in paste or
slurry form. The commenter also
suggested that the word “liquid” can be
removed from the phrase “pigments and
other solids that are in paste, slurry, or
liquid form,” as no PM emissions occur
in liquids.

Response: We disagree that there need
to be standards for pigments and other
solids that are in paste or slurry form as
PM emissions do not occur from
processing liquids, pastes, or slurries.
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2. What did we propose and what
changes are being made to the inorganic
HAP amendments in this final rule?

This final rule addresses the
previously unregulated inorganic HAP
metal emissions from this source
category by setting MACT standards for
emission sources of metal HAP by
amending the compliance requirements
in 40 CFR 63.7995(f); the general
requirements specified in 40 CFR
63.8005(a)(1)(iii) and (i); the reporting
requirements specified in 40 CFR
63.8075; the recordkeeping
requirements in 40 CFR 63.8080(i) and
(g); and the general provisions as
specified in table 10 to this subpart, as
proposed, to set PM standards stating
that existing sources must demonstrate
initial compliance with the PM
emissions limit of 0.014 grains per dry
standard cubic foot (gr/dscf) and new
sources must demonstrate initial
compliance with the PM emissions limit
of 0.0079 gr/dscf. We are revising table
1 of 40 CFR part 63, subpart HHHHH,
as proposed, to include the 0.014 gr/dscf
emission limit that applies to process
vessels. Facilities are required to
continuously comply with the standards
during all operations that emit metal
HAP. These final amendments do not
apply to pigments and other solids that
are in paste, slurry, or liquid form.

We are finalizing, as proposed, the
definitions in 40 CFR 63.8105 for Bag
Leak Detection System (BLDS), fabric
filter, and material containing metal
HAP. We are also amending the
regulatory text at 40 CFR 63.8005(i)(1)(i)
to specify that EPA Method 5 may be
conducted during the addition of any
dry materials, not only when dry
material containing metal HAP are
added.

As finalized, continuous compliance
with the emission limits will be
demonstrated through control device
parameter monitoring coupled with
periodic emissions testing.

Under this final rule, a source owner
is required to submit semi-annual
compliance summary reports which
document both compliance with the
requirements of this rule and any
deviations from compliance with any of
those requirements.

B. Adding 1-BP to the List of HAP

1. What comments did we receive
regarding the addition of 1-BP to our
list of HAP, and what are our responses?

Comment: One commenter argued
that the CAA requires the EPA to
establish MACT standards for each
uncontrolled HAP, including 1-BP. The
commenter argued that the LEAN
decision specifies that the EPA must set

emissions standards for each HAP
emitted by the source category. The
commenter stated that the LEAN
decision requires the Agency to set
MACT standards for HAP that have not
previously been regulated. The
commenter further stated that the EPA
did not calculate MACT standards or
establish emissions limits for 1-BP. The
commenter stated that the EPA has
never previously calculated how much
1-BP the best performing sources emit
and has not set emissions standards for
1-BP. The commenter stated that adding
1-BP to table 7, Partially Soluble HAP,
and table 11, List of Hazardous Air
Pollutants That Must Be Counted
Toward Total Organic HAP Content If
Present at 0.1 Percent or More by Mass,
to this subpart does not satisfy the
EPA’s obligation to set MACT standards.
The commenter argued that the EPA
does not have enough information to set
a MACT floor for 1-BP. The commenter
also argued that a similar analysis
should have been completed for 1-BP as
it was done for PM. The commenter
argued that the EPA did not conduct a
surrogate analysis between 1-BP and
other organic HAP.

Response: As explained in our 2022
proposal, the D.C. Circuit in LEAN held
that EPA has an obligation to address
unregulated emissions from a source
category when conducting the 8-year
technology review required by section
112(d)(6). At the time this rule was
proposed, we considered it possible that
sources in this source category may use
1-BP; however, we had no data to
support a conclusion that there are
emissions of 1-BP from this source
category. Nonetheless, we proposed to
address potential MACT requirements,
and stated “for this source category, we
do not believe that the inclusion of 1-
BP as an organic HAP would have
affected the representativeness of the
MACT standard.” We asked for
comments and data regarding emissions
of 1-BP. However, no one provided data
or other evidence demonstrating that 1—
BP is emitted from this source category.
In addition to requesting comments, we
surveyed several MCM facilities to
verify our position that 1-BP is not used
in this industry. No respondents to our
survey use or emit 1-BP (see
Miscellaneous Coating Manufacturing
Source Category (MCM) Bromopropane
(1-BP) Postcard Phone Survey Memo in
the docket for this action).

In response to this comment, we have
examined whether the addition of 1-BP
to the HAP list impacts the source
category. We proposed to include 1-BP
in the tables that list the regulated HAP
for this source category as a
conservative, protective approach.

However, our survey and our knowledge
regarding likely sources of 1-BP
emissions lead us to conclude that 1-BP
is not used in this source category.
Therefore, the obligation to address
unregulated emissions set out in LEAN
does not apply here, and we are not
including 1-BP in the list of HAP
regulated in this final rule. The EPA
will continue to evaluate the best
approach to address any new HAP
additions for each source category as the
applicable NESHAP is reviewed.

2. What did we propose and what
changes are being made regarding the
addition of 1-BP in this final rule?

On January 5, 2022, the EPA
published in the Federal Register (87
FR 393) a final rule amending the list of
HAP under the CAA to add 1-BP in
response to public petitions previously
granted by the EPA. This action became
effective on February 4, 2022.

As discussed above, although we
proposed to include 1-BP in the tables
that list the regulated HAP for this
source category, we determined that
including 1-BP in the tables in this
subpart is not the correct approach for
this source category. Based on our brief
phone survey and knowledge of the
industry, we have determined that
facilities are not using or emitting 1-BP
in this source category. Therefore, we
are not finalizing the addition of 1-BP
to table 7, Partially Soluble HAP, and
table 11, List of Hazardous Air
Pollutants That Must Be Counted
Toward Total Organic HAP Content If
Present at 0.1 Percent or More by Mass,
to this subpart to include 1-BP.

C. What are the effective and
compliance dates of the standards?

The revisions to the MACT standards
being promulgated in this action are
effective on February 22, 2024.

All the provisions we are finalizing
under CAA sections 112(d)(2) and (3)
are subject to the compliance deadlines
outlined under CAA section 112(i). For
existing sources, CAA section 112(i)(3)
provides there shall be compliance “as
expeditiously as practicable, but in no
event later than 3 years after the
effective date of such standard . .
subject to certain exemptions further
detailed in the statute.5 In determining
what compliance period is as
“expeditious as practicable,” we
examined the amount of time needed to
plan and construct projects and change

s

5 Association of Battery Recyclers v. EPA, 716
F.3d 667, 672 (D.C. Cir. 2013) (“‘Section 112(i)(3)’s
3-year maximum compliance period applies
generally to any emission standard . . .
promulgated under [section 112]” (brackets in
original)).
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operating procedures. As provided in
CAA section 112(i), all new affected
sources would comply with these
provisions by the effective date of the
final amendments to the MCM NESHAP
or upon startup, whichever is later.

All affected facilities would have to
continue to meet the current provisions
of 40 CFR part 63, subpart HHHHH,
until the applicable compliance date of
the amended rule. This final action is
not a “major rule”” as defined by 5
U.S.C. 804(2), so the effective date of the
final rule will be the promulgation date
as specified in CAA section 112(d)(10).

For all affected sources that
commence construction or
reconstruction on or before June 7, 2022,
we are finalizing, as proposed, that it is
necessary to provide 1 year after the
effective date of the final rule or upon
startup, whichever is later, for owners
and operators to comply with the PM
provisions. For all affected sources that
commenced construction or
reconstruction after June 7, 2022, we are
finalizing, as proposed, that owners and
operators comply with the amended PM
provisions by the effective date of the
final rule or upon startup, whichever is
later.

IV. Summary of Cost, Enviornmental,
and Economic Impacts and Additional
Analyses Conducted

A. What are the affected sources?

Currently, 42 major sources subject to
the MCM NESHAP are operating in the
United States. The affected source under
the NESHAP is the facility-wide
collection of equipment used to
manufacture coatings and includes all
process vessels; storage tanks for
feedstocks and products; components
such as pumps, compressors, agitators,
PRDs, sampling connection systems,
open-ended valves or lines, valves,
connectors, and instrumentation
systems; wastewater tanks; transfer
racks; and cleaning operations. A
coating is defined as a material such as
paint, ink, or adhesive that is intended
to be applied to a substrate and consists
of a mixture of resins, pigments,
solvents, and/or other additives, where
the material is produced by a
manufacturing operation and materials
are blended, mixed, diluted, or
otherwise formulated.

B. What are the air quality impacts?

We project no emissions reductions of
PM from the MCM source category
because all facilities reporting PM
emissions are already equipped with
particulate controls. This action
finalizes first-time standards for

inorganic HAP that will limit emissions
and require that controls are effective.
Indirect or secondary air emissions
impacts are impacts that would result
from the increased electricity usage
associated with the operation of control
devices (e.g., increased secondary
emissions of criteria pollutants from
power plants). Energy impacts consist of
the electricity and steam needed to
operate control devices and other
equipment. The final amendments
would have no effect on the energy
needs of the affected facilities and
would, therefore, have no indirect or
secondary air emissions impacts.

C. What are the cost impacts?

All existing MCM facilities are
expected to be currently achieving the
level of control required by these final
standards. That is, we believe that all
existing sources currently route vent
streams from specified equipment
through a PM control device such that
PM emissions are reduced to at least
0.014 gr/dscf. Although this final rule
contains requirements for new sources,
we are not aware of any new sources
being constructed now or planned in the
next year and, consequently, we did not
estimate any cost impacts for new
sources. Therefore, there are no capital
costs of this final rule. The estimated
annualized cost of the final rule would
be $205,000 per year. The annualized
costs account for submitting the
notifications and for control device
performance testing, inspections,
monitoring, recordkeeping, and
reporting for 12 facilities that are
expected to have add-on controls. As
stated in the technical support
document, Update of Summary of Data
Collected for the MCM RTR
Amendments, there are 12 facilities that
reported metal HAP to the 2017 NEL
Therefore, we expect only 12 facilities
to incur costs. This document is
available in the docket for this action.
No other capital costs are associated
with this final rule, and no additional
operational and maintenance costs are
expected.

D. What are the economic impacts?

For the final rule, the EPA estimated
the cost of performing an initial
performance test and annual control
device inspections at affected facilities.
To assess the potential economic
impacts, the expected annual cost is
compared to the total sales revenue for
the ultimate owners of affected
facilities. For this rule, the expected
annual cost is $6,700 for each facility,
with an estimated nationwide annual
cost of $205,000 (2019%). The 42
affected facilities are owned by 27

parent companies, and the total costs
associated with these amendments are
expected to be less than 1 percent of
annual sales revenue per ultimate
owner. These costs account for 12
facilities expected to have add-on
controls for metal HAP, as well as all 42
facilities to become familiar with the
rule. These costs are not expected to
result in a significant market impact,
regardless of whether they are passed on
to the purchaser or absorbed by the
firms.

The EPA also prepared a small
business screening assessment to
determine whether any of the identified
affected entities are small entities, as
defined by the U.S. Small Business
Administration. This analysis is
available in the docket for this action
(Docket ID No. EPA-HQ-OAR-2018—
0747). Three of the affected facilities are
owned by small entities. However, since
the costs associated with these
amendments for these 3 affected small
entities are expected to be less than 1
percent of annual sales revenue per
ultimate owner, there are no significant
economic impacts on a substantial
number of small entities from these final
amendments.

Information on our cost impact
estimates on the sources in the MCM
source category is available in the
docket for this final rule.

E. What analysis of environmental
justice did we conduct?

Consistent with the EPA’s
commitment to integrating
environmental justice (EJ) in the
Agency’s actions, and following the
directives set forth in multiple
Executive orders, the Agency has
carefully determined the impacts of this
action on communities with EJ
concerns. For MCM facilities, the
demographic proximity analysis shows
the population for people of color is
similar to or lower than the national
average. However, the subcategory of
the African American population is
above the national average, as well as
low-income and the population without
a high-school diploma. This action will
set emission standards for inorganic
HAP metals. However, all existing
sources currently operate control
technologies and devices such that no
further emission reductions are
anticipated as a result of this action,
including in communities already
overburdened by pollution, which are
often minority (i.e., people of color
and/or indigenous peoples) and low-
income. Following is a more detailed
description of how the Agency
considers EJ in the context of regulatory
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development, and specific actions taken
to address EJ concerns for this action.

Executive Order 12898 directs the
EPA to identify the populations of
concern who are most likely to
experience unequal burdens from
environmental harms, which are
specifically minority populations (i.e.,
people of color and/or indigenous
people) and low-income populations (59
FR 7629; February 16, 1994).
Additionally, Executive Order 13985 is
intended to advance racial equity and
support underserved communities
through Federal Government actions (86
FR 7009; January 25, 2021). The EPA
defines EJ as ‘‘the fair treatment and
meaningful involvement of all people
regardless of race, color, national origin,
or income, with respect to the
development, implementation, and
enforcement of environmental laws,
regulations, and policies.” The EPA
further defines fair treatment to mean
that ““no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.” In recognizing that minority
and low-income populations often bear
an unequal burden of environmental
harms and risks, the EPA continues to
determine ways of protecting them from
adverse public health and
environmental effects of air pollution.

To examine the potential for any EJ
issues that might be associated with
MCM facilities, we performed a
demographic analysis, which is an
assessment of individual demographic
groups of the populations living within
5 kilometers (km) and 50 km of the
facilities. The EPA then compared the
data from this analysis to the national
average for each of the demographic
groups.

A summary of the proximity
demographic assessment performed for
the major source MCM facilities is
included as Table 2 of the proposal (see
87 FR 34622). The results of the
demographic analysis indicate that, for
populations within 5 km of the 42 major
source MCM facilities, the percent of the
population who are people of color
(being the total population minus the
white population) is similar to the
national average (41 percent versus 40
percent). However, the percent African
American population is higher than the
national percent (20 percent versus 12
percent nationally). The percent of
people living below the poverty level
(19 percent) and those over 25 without
a high school diploma (15 percent) are
higher than the national averages (13

percent and 12 percent, respectively).
The results of the analysis of
populations within 50 km of the 42
major source MCM facilities indicate
that, the percent population of people of
color (being the total population minus
the white population) is significantly
lower than the national average (28
percent versus 40 percent). The percent
of people living below the poverty level,
those over 25 without a high school
diploma, and people living in linguistic
isolation are also lower than the
corresponding national averages. The
methodology and the results of the
demographic analysis are presented in a
technical report, Analysis of
Demographic Factors for Populations
Living Near MCM Facilities, available in
this docket for this action (Docket ID
No. EPA-HQ-OAR-2018-0747).

With regard to HAP emissions, this
action requires facilities with process
vessels emitting inorganic HAP, which
consist of PM emissions from addition
of raw materials in powder form to paint
mixing vessels, to demonstrate
compliance with PM emissions of 0.014
gr/dscf for existing sources and 0.0079
gr/dscf for new sources. Because all
existing sources control these emissions,
no further emission reductions are
anticipated as a result of this action,
including in communities already
overburdened by pollution, which are
often minority (i.e., people of color
and/or indigenous peoples) and low-
income.

V. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and 13563 Improving
Regulation and Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

The information collection activities
in this final rule will be submitted for
approval to OMB under the PRA. The
ICR document that the EPA prepared
has been assigned EPA ICR number
2115.10. You can find a copy of the ICR
in the MCM Docket (Docket ID No.
EPA-HQ-OAR-2018-0747), and it is
briefly summarized here.

Respondents/affected entities:

Facilities manufacturing surface
coatings.

Respondent’s obligation to respond:
Mandatory (40 CFR part 63, subpart

Estimated number of respondents: In
the year after the amendments are final,
approximately 42 respondents per year
would be subject to the NESHAP and no
additional respondents are expected to
become subject to the NESHAP during
that period.

Frequency of response: The total
number of responses in year 1 is 42, in
year 2 is 12, and in year 3 is 12.

Total estimated burden: The average
annual burden of the final amendments
to the 42 MCM facilities over the first
year if the amendments are finalized is
estimated to be 1,593 hours (per year).
The average annual burden to the
Agency over the 3 years after the
amendments are final is estimated to be
49 hours (per year). Burden is defined
in 5 CFR 1320.3(b).

Total estimated cost: The average
annual cost of the final amendments to
the MCM facilities is $178,000 in labor
costs in the first 3 years after the
amendments are final. The average
annual capital and operation and
maintenance costs are $28,000. The total
average annual Agency cost of the final
amendments over the first 3 years after
the amendments are final is estimated to
be $2,330.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for the EPA’s regulations in 40
CFR are listed in 40 CFR part 9. When
OMB approves this ICR, the Agency will
announce that approval in the Federal
Register and publish a technical
amendment to 40 CFR part 9 to display
the OMB control number for the
approved information collection
activities contained in this rule.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. The small entities
subject to the requirements of this
action are MCM facilities owned by
small businesses. Three of the affected
facilities are owned by small entities.
However, since the costs associated
with the amendments for these three
affected small entities are expected to be
less than one percent of annual sales
revenue per ultimate owner, there are
no significant economic impacts on a
substantial number of small entities
from these amendments. Details of this
analysis are described in section IV.D.
above and additional detail is provided
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in the economic impact memorandums
associated with this action.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain an
unfunded mandate of $100 million or
more as described in UMRA, 2 U.S.C.
1531-1538, and does not significantly or
uniquely affect small governments. The
action imposes no enforceable duty on
any state, local, or tribal governments or
the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the National
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. No tribal facilities are
known to be engaged in any of the
industries that would be affected by this
action (MCM). Thus, Executive Order
13175 does not apply to this action.
This action’s health and risk
assessments are contained in sections
IV.E of this preamble.

Consistent with the EPA Policy on
Consultation and Coordination with
Indian Tribes, the EPA offered
consultation to tribal officials during the
development of this action. However,
the Agency did not receive a request for
consultation. The EPA also provided an
overview on a tribal partnership call on
June 30, 2022, during the public
comment period to inform the tribes of
the content of the proposed action and
to encourage them to submit comments.

G. National Technology Transfer and
Advancement Act (NTTAA) and 1 CFR
Part 51

This action involves technical
standards. Therefore, the EPA
conducted searches for the MCM
NESHAP through the Enhanced
National Standards Systems Network
(NSSN) Database managed by the
American National Standards Institute
(ANSI). We also reviewed voluntary
consensus standards (VCS)
organizations and accessed and
searched their databases for EPA
Methods 5 and 29. During the EPA’s
VCS search, if the title or abstract (if
provided) of the VCS described
technical sampling and analytical
procedures that are similar to the EPA’s

referenced method, the EPA ordered a
copy of the standard and reviewed it as
a potential equivalent method. We
reviewed all potential standards to
determine the practicality of the VCS for
this rule. This review requires
significant method validation data that
meet the requirements of EPA Method
301 for accepting alternative methods or
scientific, engineering, and policy
equivalence to procedures in the EPA
referenced methods. The EPA may
reconsider determinations of
impracticality when additional
information is available for a particular
VCS.

No applicable VCS was identified for
EPA Method 5. The search identified
one VCS that was potentially applicable
for this rule in lieu of EPA Method 29.
However, after reviewing the available
standard, the EPA determined that the
VCS identified for measuring emissions
of pollutants subject to emissions
standards in the rule would not be
practical due to lack of equivalency.
Additional information for the VCS
search and determination can be found
in the memorandum Voluntary
Consensus Standard Results for
National Emission Standards for
Hazardous Air Pollutants:
Miscellaneous Coatings Manufacturing
Technology Review, which is available
in the docket for this action.

H. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629;
February 16, 1994) directs Federal
agencies, to the greatest extent
practicable and permitted by law, to
make EJ part of their mission by
identifying and addressing, as
appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations (people of color and/or
indigenous peoples) and low-income
populations.

The EPA anticipates that the human
health or environmental conditions that
exist prior to this action result in or
have the potential to result in
disproportionate effects on African
American and low-income populations.
Near MCM facilities, the percentages of
residents who are African American or
low income are higher than the
nationwide percentages. However,
based on prior analyses of this source
category (85 FR 49727), risks from HAP
pollutants have been found to be at
acceptable levels and this rule will
continue to maintain acceptable levels
of exposure.

The EPA anticipates that this action
will not change this characterization of
impacts and is not likely to result in
new disproportionate and adverse
effects on people of color, low-income
populations, and/or indigenous peoples.
All existing sources currently operate
control technologies and devices such
that no further emission reductions are
anticipated as a result of this action,
including in communities already
overburdened by pollution, which are
often minority (i.e., people of color
and/or indigenous peoples) and low-
income. The methodology and the
results of the demographic analysis are
available in the docket for this action
(Docket ID No. EPA-HQ-OAR-2018—
0747) in the technical report Analysis of
Demographic Factors for Populations
Living Near MCM Facilities.

L. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This action is not subject to Executive
Order 13045 because it is not
economically significant as defined in
Executive Order 12866, and because this
action does not present any changes to
the rule that would affect environmental
health or safety risks, including those
that would present a disproportionate
risk to children.

J. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 63

Administrative practice and
procedure, Air pollution control,
Business and industry, Carbon oxides,
Environmental protection, Hazardous
substances, Intergovernmental relations,
Nitrogen oxides, Ozone, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Michael S. Regan,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:
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PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HHHHH—National Emission
Standards for Hazardous Air
Pollutants: Miscellaneous Coating
Manufacturing

m 2. Amend § 63.7995 by revising
paragraphs (a) introductory text and (b)
and adding paragraph (f) to read as
follows:

§ 63.7995 When do | have to comply with
this subpart?
* * * * *

(a) Except as specified in paragraphs
(e) and (f) of this section, if you have a
new affected source, you must comply
with this subpart according to the
requirements in paragraphs (a)(1) and
(2) of this section.

* * * * *

(b) Except as specified in paragraphs
(e) and (f) of this section, if you have an
existing affected source on December
11, 2003, then you must comply with
the requirements for existing sources in
this subpart no later than December 11,
2006.

* * * * *

(f) All affected sources that
commenced construction or
reconstruction on or before June 7, 2022,
must be in compliance with the
requirements listed in paragraphs (f)(1)
through (4) of this section upon initial
startup or February 22, 2024, whichever
is later. All affected sources that
commenced construction or
reconstruction after June 7, 2022, must
be in compliance with the requirements
listed in paragraphs (f)(1) through (4) of
this section upon initial startup, or
February 22, 2023, whichever is later.

(1) The general requirements specified
in § 63.8005(a)(1)(iii) and (i).

(2) The reporting requirements
specified in §63.8075.

(3) The recordkeeping requirements
specified in § 63.8080(i) and (g).

(4) The general provisions as specified
in table 10 to this subpart.

m 3. Amend § 63.8000 by revising
paragraph (d)(1) introductory text and
adding paragraph (d)(1)(vii) to read as
follows:

§ 63.8000 What are my general
requirements for complying with this

subpart?
* * * * *
(d) * % %

(1) Requirements for performance
tests. The requirements specified in
paragraphs (d)(1)(i) through (vii) of this
section apply instead of or in addition
to the requirements for performance
testing of control devices as specified in
subpart SS of this part.

* * * * *

(vii) You must conduct periodic
performance tests and establish the
operating limits required by § 63.8005(3i)
within 5 years following the previous
performance test. You must conduct the
initial or first periodic performance test
before February 22, 2024, unless you are
already required to complete a periodic
performance test as a requirement of
renewing your facility’s operating
permit under 40 CFR part 70 or 71, and
have conducted a performance test on or
before February 22, 2024. Thereafter you
must conduct a performance test no
later than 5 years following the previous
performance test. Operating limits must
be confirmed or reestablished during

each performance test.
* * * * *

m 4. Amend § 63.8005 by:
m a. Revising paragraphs (a)(1)
introductory text and (a)(1)(i);
m b. Adding paragraph (a)(1)(iii);
m c. Revising paragraph (d)(1); and
m d. Adding paragraph (i).
The revisions and additions read as
follows:

§ 63.8005 What requirements apply to my
process vessels?

(a] * *x ok

(1) You must meet each emission
limit and work practice standard in
table 1 to this subpart that applies to
you, and you must meet each applicable
requirement specified in § 63.8000(b),
except as specified in paragraphs
(a)(1)(i) through (iii) of this section.

(i) Except as provided in paragraph
(a)(1)(iii) of this section, you are not
required to meet the emission limits and
work practice standards in table 1 to
this subpart if you comply with
§ 63.8050 or § 63.8055.

* * * * *

(iii) You must meet the inorganic HAP
emissions limit in table 1 to this subpart
during the addition of material
containing metal HAP to a process
vessel. You are not required to meet this
limit for the addition of pigments and
other solids that are in paste, slurry, or

liquid form.

(d) * % %

(1) To demonstrate initial compliance
with a percent reduction emission limit
in table 1 to this subpart, you must
conduct the performance test under
conditions as specified in § 63.7(e)(1),

except as specified in paragraph (d)(5)
of this section, and except that the
performance test must be conducted
under worst-case conditions. Also, the
performance test for a control device
used to control emissions from process
vessels must be conducted according to
§ 63.1257(b)(8), including the submittal
of a site-specific test plan for approval
prior to testing. The requirements in

§ 63.997(e)(1)(i) and (iii) also do not
apply for performance tests conducted
to determine compliance with the
emission limits for process vessels.

* * * * *

(i) Inorganic HAP standards. You
must demonstrate initial compliance
with the inorganic HAP limit in table 1
to this subpart and as specified in
paragraph (a)(1)(iii) of this section by
following the requirements specified in
paragraph (i)(1) or (2) of this section.
You must demonstrate continuous
compliance with the requirements in
§63.11583(a) through (e) and (h).

(1) You must follow the requirements
specified in paragraphs (a)(1)(i) through
(iii) of this section and include the
results in your notification of
compliance status report in accordance
with §63.8070.

(i) You must conduct the tests under
conditions that represent normal
operation, during which dry materials
are added; tests may be conducted
whether or not those dry materials
contain metal HAP.

(ii) You must perform the test using
EPA Method 5 in appendix A to 40 CFR
part 60.

(iii) You must conduct a minimum of
three separate test runs with a minimum
sample volume of 70 dry standard cubic
feet (2 dry standard cubic meters) per
run for each performance test required
in this section, as specified in
§63.7(e)(3).

(2) For existing sources only, you may
demonstrate initial compliance using
the results of an emissions test
conducted in the past 5 years provided
the test meets the requirements in
paragraph (i)(1) of this section.

m 5. Amend § 63.8075 by revising
paragraph (d)(1) to read as follows:

§ 63.8075 What reports must | submit and
when?
* * * * *

(d) * %k %

(1) You must submit the notification
of compliance status report no later than
150 days after the applicable
compliance date specified in § 63.7995.
You must submit a separate notification
of compliance status report after the
applicable compliance date specified in
§ 63.7995(e) and (f).

* * * * *
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m 6. Amend § 63.8080 by revising
paragraph (g) and paragraph (i)
introductory text to read as follows:

§ 63.8080 What records must | keep?

* * * * *

(g) If you establish separate operating
limits as allowed in § 63.8005(e) or (i),
you must maintain a log of operation or
a daily schedule indicating the time
when you change from one operating
limit to another.

* * * * *

(i) On and after the compliance date
specified in § 63.7995(e), for each
deviation from an emission limitation
reported under § 63.8075(¢e)(5) or
§63.8005(i), a record of the information
specified in paragraphs (i)(1) and (2) of
this section, as applicable.

m 7. Amend § 63.8105 in paragraph (g)
by adding the definitions “Bag Leak
Detection System”, “Fabric filter”, and
“Material containing metal HAP”, in
alphabetical order, to read as follows:

§ 63.8105 What definitions apply to this

subpart?
* * * * *
* * %

Bag Leak Detection System (BLDS)
means a system that is capable of
continuously monitoring particulate
matter (dust) loadings in the exhaust of
a baghouse in order to detect bag leaks
and other upset conditions. A BLDS
includes, but is not limited to, an
instrument that operates on
triboelectric, light scattering, light
transmittance, or other effect to
continuously monitor relative
particulate matter loadings.

Fabric filter means an air collection
and control system that utilizes a bag
filter to reduce the emissions of metal
HAP and other particulate matter.

* * * * *

Material containing metal HAP means
a material containing compounds of
manganese, antimony, nickel, lead,
cobalt, chromium, cadmium, and
arsenic compounds, in amounts greater
than or equal to 0.1 percent by weight
as shown in formulation data provided
by the manufacturer or supplier, such as
the Material Safety Data Sheet for the
material.
* * * * *

m 8. Table 1 to subpart HHHHH of part
63 is revised and republished to read as
follows:

* * * * *

* * * * *

TABLE 1 TO SUBPART HHHHH OF PART 63—EMISSION LIMITS AND WORK PRACTICE STANDARDS FOR PROCESS VESSELS
[As required in § 63.8005, you must meet each emission limit and work practice standard in the following table that applies to your process

vessels.]

Foreach . . .

You must . . .

And you must . . .

1. Portable process vessel at an
existing source.

2. Stationary process vessel at
an existing source.

3. Portable and stationary proc-
ess vessel at a new source.

a. Equip the vessel with a cover or lid that must be in place at
all times when the vessel contains a HAP, except for material
additions and sampling.

a. Equip the vessel with a cover or lid that must be in place at
all times when the vessel contains a HAP, except for material
additions and sampling; or

b. Equip the vessel with a tightly fitting vented cover or lid that
must be closed at all times when the vessel contains HAP,
except for material additions and sampling.

c. As specified in § 63.8005(i), on or before February 22, 2024,
during the addition of dry material, route material containing
metal HAP to a capture and control system that is maintained
and operated according to the provisions of § 63.8005.

a. Equip the vessel with a tightly fitting vented cover or lid that
must be closed at all times when the vessel contains HAP,
except for material additions and sampling.

b. As specified in §63.8005(i), upon startup or February 22,
2023, whichever is later, during the addition of dry material,
route material containing metal HAP to a capture and control
system that is maintained and operated according to the pro-
visions of §63.8005.

Nonapplicable.

i. Considering both capture and any combination of control (ex-
cept a flare), reduce emissions of organic HAP with a vapor
existing pressure >0.6 kPa by >75 percent by weight, and re-
duce emissions of organic HAP with a vapor pressure <0.6
kPa by >60 percent by weight.

. Reduce emissions of organic HAP with a vapor pressure >0.6
kPa by >75 percent by weight, and reduce emissions of or-
ganic HAP with a vapor pressure <0.6 kPa by >60 percent by
weight, by venting emissions through a closed-vent system to
any combination of control devices (except a flare); or

. Reduce emissions of total organic HAP by venting emissions
from a non-halogenated vent stream through a closed-vent
system to a flare; or

iii. Reduce emissions of total organic HAP by venting emissions
through a closed-vent system to a condenser that reduces the
outlet gas temperature to:

<10 °C if the process vessel contains HAP with a partial pres-
sure <0.6 kPa, or

<2 °C if the process vessel contains HAP with a partial pressure
>0.6 kPa and <17.2 kPa, or

<—5 °C if the process vessel contains HAP with a partial pres-
sure 217.2 kPa.

i. Reduce emissions of material containing metal HAP to 0.014
gr/dscf or less.

i. Reduce emissions of total organic HAP by >95 percent by
weight by venting emissions through a closed-vent system to
any combination of control devices (except a flare); or

ii. Reduce emissions of total organic HAP by venting emissions
from a non-halogenated vent stream through a closed-vent
system to a flare; or

iii. Reduce emissions of total organic HAP by venting emissions
through a closed-vent system to a condenser that reduces the
outlet gas temperature to:

<—4 °C if the process vessel contains HAP with a partial pres-
sure <0.7 kPa, or

<—20 °C if the process vessel contains HAP with a partial pres-
sure >0.7 kPa and <17.2 kPa, or

<—30 °C if the process vessel contains HAP with a partial pres-
sure 217.2 kPa.

i. Reduce emissions of material containing metal HAP to 0.0079
gr/dscf or less.
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TABLE 1 TO SUBPART HHHHH OF PART 63—EMISSION LIMITS AND WORK PRACTICE STANDARDS FOR PROCESS

VESSELS—Continued

[As required in § 63.8005, you must meet each emission limit and work practice standard in the following table that applies to your process

vessels.]

For each . . . You must. . .

And you must . . .

4. Halogenated vent stream
from a process vessel subject
to the requirements of item 2
or 3 of this table for which
you use a combustion control
device to control organic HAP
emissions.

device; or.

trol device.

a. Use a halogen reduction device after the combustion control

b. Use a halogen reduction device before the combustion con-

i. Reduce overall emissions of hydrogen halide and halogen
HAP by >95 percent; or

ii. Reduce overall emissions of hydrogen halide and halogen
HAP to <0.45 kilogram per hour (kg/hr).

Reduce the halogen atom mass emission rate to <0.45 kg/hr.

[FR Doc. 2023-03562 Filed 2—21-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122 and 123

[EPA-HQ-OW-2022-0834; FRL—10123-05—
ow]

RIN 2040-AG27

NPDES Small MS4 Urbanized Area
Clarification; Withdrawal of Direct Final
Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of an
adverse comment, the Environmental
Protection Agency (EPA) is withdrawing
the direct final rule “NPDES Small MS4
Urbanized Area Clarification,”
published on December 2, 2022.
DATES: Effective February 22, 2023, the
EPA withdraws the direct final rule
published at 87 FR 73965, on December
2,2022.
FOR FURTHER INFORMATION CONTACT:
Heather Huddle, Water Permits Division
(MC4203), Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20004; telephone
number: (202) 564—7932; email address:
huddle.heather@epa.gov.
SUPPLEMENTARY INFORMATION: On
December 2, 2022, the EPA published a
direct final rule (87 FR 73965). We
stated in that direct final rule that if we
received adverse comment by January 3,
2023 (extended to January 18, 2023 (87
FR 80079, December 29, 2022)), the
direct final rule would not take effect
and we would publish a timely
withdrawal in the Federal Register.
Because the EPA subsequently received
adverse comment on that direct final
rule, we are withdrawing the direct final
rule.

The EPA published a parallel
proposed rule on the same day (87 FR
74066, December 2, 2022) as the direct

final rule, which proposed the same rule
changes as the direct final rule. The
proposed rule invited comment on the
substance of these rule changes. The
EPA will respond to comments as part
of any final action it takes on the
parallel proposed rule. As stated in the
direct final rule and the parallel
proposed rule, we will not institute a
second comment period on this action.

List of Subjects

40 CFR Part 122

Environmental protection,
Stormwater, Water pollution.

40 CFR Part 123

Environmental protection,
Stormwater, Water pollution.

Michael S. Regan,

Administrator.

m Accordingly, as of February 22, 2023,
the EPA withdraws the direct final rule
amending 40 CFR parts 122 and 123,
which published at 87 FR 73965, on
December 2, 2022.

[FR Doc. 2023-03590 Filed 2-21-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-OLEM-2022-0319; EPA-HQ—-
OLEM-2022-0527; EPA-HQ-OLEM-2022-
0579; FRL—-10632—-02—OLEM]

Deletion From the National Priorities
List

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
one site and the partial deletion of two
sites from the Superfund National
Priorities List (NPL). The NPL, created
under the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an

appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the states, through their designated state
agencies, have determined that all
appropriate response actions under
CERCLA have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: The document is effective
February 22, 2023.

ADDRESSES: Docket: EPA has established
a docket for this action under the Docket
Identification included in Table 1 in the
SUPPLEMENTARY INFORMATION section of
this document. All documents in the
docket are listed on the https://
www.regulations.gov website. The Final
Close-Out Report (FCOR, for a full site
deletion) or the Partial Deletion
Justification (PDJ, for a partial site
deletion) is the primary document
which summarizes site information to
support the deletion. It is typically
written for a broad, non-technical
audience and this document is included
in the deletion docket for each of the
sites in this rulemaking. Although listed
in the index, some information is not
publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Docket materials are available
through https://www.regulations.gov or
at the corresponding Regional Records
Centers. Locations, addresses, and
phone numbers of the Regional Records
Center follows.

e Region 4 (AL, FL, GA, KY, MS, NC,
SC, TN), U.S. EPA, 61 Forsyth Street
SW, Mail code 9T25, Atlanta, GA 30303.

e Region 5 (IL, IN, MI, MN, OH, WI),
U.S. EPA Superfund Division Records
Manager, Mail code SRC-7], Metcalfe
Federal Building, 7th Floor South, 77
West Jackson Boulevard, Chicago, IL
60604; 312/886—4465.

e Region 6 (AR, LA, NM, OK, TX), US
EPA Region 6 Records Center 1201 Elm
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St., Suite 500, Dallas, TX 75270; 214/
665—7544.

e EPA Headquarters Docket Center
Reading Room (deletion dockets for all
states), William Jefferson Clinton (WJC)
West Building, Room 3334, 1301
Constitution Avenue NW, Washington,
DC 20004, (202) 566—1744.

EPA staff listed below in the FOR
FURTHER INFORMATION CONTACT section
may assist the public in answering
inquiries about deleted sites and
accessing deletion support
documentation, determining whether
there are additional physical deletion
dockets available, or if COVID
restrictions affect deletion docket
access.

The EPA continues to carefully and
continuously monitor information from
the Centers for Disease Control and
Prevention (CDC), local area health
departments, and our federal partners so
that we can respond rapidly as
conditions change regarding COVID.

FOR FURTHER INFORMATION CONTACT:

e Leigh Lattimore, U.S. EPA Region 4
(AL, FL, GA, KY, MS, NC, SC, TN),
lattimore.leigh@epa.gov, 404/562—8768.

o Karen Cibulskis, U.S. EPA Region 5
(IL, IN, MI, MN, OH, WI),
cibulskis.karen@epa.gov, 312/886—1843.

e Brian Mueller, U.S. EPA Region 6
(AR, LA, NM, OK, TX), mueller.brian@
epa.gov, 214/665-7167.

e Charles Sands, U.S. EPA
Headquarters, sands.charles@epa.gov,
202-566-1142.

SUPPLEMENTARY INFORMATION: The NPL,
created under section 105 of CERCLA,
as amended, is an appendix of the NCP.
The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. Partial deletion of sites is
in accordance with 40 CFR 300.425(e)
and are consistent with the Notice of
Policy Change: Partial Deletion of Sites

Listed on the National Priorities List, 60
FR 55466, (November 1, 1995). The sites
to be deleted are listed in Table 1,
including docket information containing
reference documents with the rationale
and data principally relied upon by the
EPA to determine that the Superfund
response is complete. The NCP permits
activities to occur at a deleted site, or
that media or parcel of a partially
deleted site, including operation and
maintenance of the remedy, monitoring,
and five-year reviews. These activities
for the site are entered in Table 1 in this
SUPPLEMENTARY INFORMATION section, if
applicable, under Footnote such that; 1=
site has continued operation and
maintenance of the remedy, 2= site
receives continued monitoring, and 3=
site five-year reviews are conducted. As
described in 40 CFR 300.425(e)(3) of the
NCP, a site or portion of a site deleted
from the NPL remains eligible for Fund-
financed remedial action if future
conditions warrant such actions.

TABLE 1
Site name City/county, state Type Docket No. Footnote
U.S. Finishing/Cone Mills .................. Greenville, SC ......ccoooivvieeiiceeee Partial EPA-HQ-OLEM-2022-0579.
Wauconda Sand & Gravel ... Wauconda, IL ........ Partial EPA-HQ-OLEM-2022-0319 ........... 1,2,3
River City Metal Finishing ................. San Antonio, TX Full ..ot EPA-HQ-OLEM-2022-0527.

Information concerning the sites to be
deleted and partially deleted from the
NPL, the proposed rule for the deletion

and partial deletion of the sites, and
information on receipt of public
comment(s) and preparation of a

Responsiveness Summary (if applicable)
are included in Table 2.

TABLE 2
Date, ; Full site deletion (full) or media/
Site name proposed FR citation Public comment Ressl?rr%ﬁ;\éeness parcels/descripti(on %or partial
rule ry deletion
U.S. Finishing/Cone Mills ............. 8/17/2022 | 87 FR 50596 ......... NO .o NO i, 70-acres of Operable Unit 1 Main
Facility which includes soil, sur-
face water, and sediment.
Wauconda Sand & Gravel ........... 8/17/2022 | 87 FR 50596 ......... NO e, NO v, Approximately 76-acres of soil.
River City Metal Finishing ............ 8/17/2022 | 87 FR 50596 ......... Yes .civviiien. Yes .o Full.

For the sites proposed for deletion,
the closing date for comments in the
proposed rule was September 16, 2022.
The EPA received two public comments
on the River City Metal Finishing site in
this final rule. EPA placed the
comments in the docket specified in
Table 1, on https://www.regulations.gov,
and in the appropriate Regional Records
Center listed in the ADDRESSES section.
One public comment was not germane
to the proposed rulemaking. The second
commentor believes CERCLA gives no
guarantee that harm will not be done to
public health again in the future at the
site. The commenter believes if a site is
no longer considered to be a hazard, it

should be noted that it was once
classified as a priority and ranked lower
overall on the NPL rather than deleted
from the NPL. In response, no
hazardous substances, pollutants, or
contaminants remain at the Site above
levels that preclude unlimited use and
unrestricted exposure. This means that
under the current and future residential,
commercial, and industrial land use
scenarios, the site poses no
unacceptable risks to human health and
the environment. Thus, EPA concluded
that no action is warranted under
CERCLA, and the site can be deleted
from the NPL.

The deletion criteria for the Site have
been met. A Responsiveness Summary
was prepared and placed in the site
deletion docket, EPA-HQ-OLEM-2022—
0527 on https://www.regulations.gov,
and in the appropriate Regional Records
Centers listed in the ADDRESSES section.

For all other sites not specified above,
no adverse comments were received.

EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Deletion from the NPL
does not preclude further remedial
action. Whenever there is a significant
release from a site deleted from the NPL,
the deleted site may be restored to the
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NPL without application of the hazard
ranking system. Deletion of a site from
the NPL does not affect responsible
party liability in the unlikely event that
future conditions warrant further
actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping

requirements, Superfund, Water
pollution control, Water supply.

Larry Douchand,

Office Director, Office of Superfund
Remediation and Technology Innovation.

For reasons set out in the preamble,
the EPA amends 40 CFR part 300 as
follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

TABLE 1—GENERAL SUPERFUND SECTION

Authority: 33 U.S.C. 1251 et seq.; 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

m 2. In Appendix B to part 300 amend
Table 1 by:
m a. Revising the entry for “IL”,
“Wauconda Sand & Gravel”,
“Wauconda’’;
m b. Removing the entry for “TX”,
“River City Metal Finishing”, “San
Antonio”.

The revision reads as follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notes (a)
IL ... Wauconda Sand & GrAVE| .........ceccuieeiiiiiecciee ettt e e e e e e e e st e e s snee e e e naeeeaaaeeens Wauconda ......cccceeeveeeeiieeennnns P

*P = Sites with partial deletion(s).

[FR Doc. 2023-03147 Filed 2—21-23; 8:45 am|
BILLING CODE 6560-50—-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket Nos. 03—123, 13—-24, 22—-408;
FCC 22-97; FR ID 127353]

Order Denying Petition for
Reconsideration of 2020 IP CTS
Compensation Order

AGENCY: Federal Communications
Commission.

ACTION: Denial of petitions for
reconsideration.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) denies petitions for
reconsideration of several aspects of the
Commission’s final rule setting
compensation from the
Telecommunications Relay Services
(TRS) Fund for the provision of Internet
Protocol Captioned Telephone Service
(IP CTS). The document also denies a
related request filed jointly by six IP
CTS providers. In denying these
petitions and requests, the Commission
finds that they do not raise any new
arguments or provide sufficient
evidence that the Commission’s initial
treatment of the issues in question was
incorrect or incomplete. Additionally,
the Commission finds that it fully
considered the issues, based its decision

on the evidence in the record, and fully
explained the rationale behind its
decision.

DATES: This ruling is effective March 24,
2023.

FOR FURTHER INFORMATION CONTACT:
Michael Scott, Disability Rights Office,
Consumer and Governmental Affairs
Bureau, at (202) 418-1264, or
Michael.Scott@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration, document FCC 22-97,
adopted on December 21, 2022, released
on December 22, 2022, in CG Docket
Nos. 03—-123, 13—24, and 22—408. The
full text of document FCC 22-97 is
available for public inspection and
copying via the Commission’s
Electronic Comment Filing System. To
request materials in accessible formats
for people with disabilities (Braille,
large print, electronic files, audio
format), send an email to fcc504@fcc.gov
or call the Consumer and Governmental
Affairs Bureau at (202) 418-0530.

Synopsis
Background

1. Section 225 of the Communications
Act of 1934, as amended (the Act), 47
U.S.C. 225, requires the Commission to
ensure that TRS are available to persons
who are deaf, hard of hearing, or
DeafBlind or have speech disabilities,
““to the extent possible and in the most
efficient manner.” TRS are defined as
“telephone transmission services”
enabling such persons to communicate

by wire or radio “in a manner that is
functionally equivalent to the ability of
a hearing individual who does not have
a speech disability to communicate
using voice communication services.”

2. IP CTS, a form of TRS, permits an
individual who can speak but who has
difficulty hearing over the telephone to
use a telephone and an IP-enabled
device via the Internet to
simultaneously listen to the other party
and read captions of what the other
party is saying. IP CTS is supported
entirely by the TRS Fund, which is
composed of mandatory contributions
collected from telecommunications
carriers and voice over Internet Protocol
(VoIP) service providers based on a
percentage of each company’s annual
revenue. IP CTS providers receive
monthly payments from the TRS Fund
to compensate them for the reasonable
cost of providing the service, in
accordance with a per-minute
compensation formula approved by the
Commission.

3. Before 2018, compensation for IP
CTS providers was determined by
proxy, by averaging the payments made
by state TRS programs to providers of an
analogous service, Captioned Telephone
Service (CTS). In 2018, the Commission
determined that this approach had
resulted in providers receiving
compensation greatly in excess of the
average cost actually incurred to
provide IP CTS. Instead, the
Commission proposed that
compensation be determined as a
weighted average of the actual allowable


mailto:Michael.Scott@fcc.gov
mailto:fcc504@fcc.gov

10854 Federal Register/Vol. 88,

No. 35/Wednesday, February 22, 2023 /Rules and Regulations

costs reported by the providers. The
Commission also authorized, for the
first time, the provision of IP CTS on a
fully automatic basis, using only
automatic speech recognition (ASR)
technology to generate captions, without
the participation of a communications
assistant (CA).

4. In the 2020 IP CTS Compensation
Order, published at 85 FR 64971,
October 14, 2020, the Commission
adopted the average-cost methodology.
To close the gap between compensation
and average provider cost, while
avoiding disruption to the provision of
IP CTS from immediate application of
the average cost methodology, the
Commission implemented the resulting
reductions in stages, by approximately
10% annually, until the compensation
level reached the level of providers’
average allowable costs (plus a 10%
operating margin). As a result of these
decisions, the compensation formula for
IP CTS was reduced from $1.9467 per
minute in Fund Year 2017-18 to $1.30
per minute in Fund Year 2021-22.

5. T-Mobile USA, Inc. (T-Mobile) and
IDT Telecom, Inc. (IDT) filed petitions
for reconsideration of the 2020 IP CTS
Compensation Order. T-Mobile requests
reconsideration of the Commission’s
determination of provider
compensation, arguing that the
Commission did not have a reasoned
basis for adopting a single compensation
formula rather than a tiered structure
and did not adequately consider certain
costs. IDT, while not contesting the
level of provider compensation,
contends that the Commission should
have reduced the applicable TRS Fund
contribution factor to parallel the
reduction in IP CTS compensation.

6. On May 25, 2021, six of the seven
then-certified providers of IP CTS (the
Joint Providers) filed a letter requesting
that the Commission halt the reduction
in IP CTS compensation from $1.42 per
minute to $1.30 per minute scheduled
for July 1, 2021. On July 1, 2021, the
compensation adjustment to $1.30 per
minute became effective.

Final Ruling

7. T-Mobile Petition and Joint
Providers Request to Freeze
Compensation. The Commission denies
T-Mobile’s petition for reconsideration
of the Commission’s decision in the
2020 IP CTS Compensation Order to
adopt an average-cost methodology for
IP CTS and to set per-minute
compensation levels of $1.42 and $1.30
for TRS Fund Years 2020-21 and 2021—
22, respectively. For similar reasons, the
Commission also denies the related
request of six IP CTS providers (Joint
Providers), in a May 2021 ex parte

letter, to reverse the $1.30 formula
previously set for 2021-22, and instead
to freeze in place the $1.42 formula
adopted for the 2020-21 Fund Year,
thereby continuing that higher
compensation level for a second year.

8. The T-Mobile petition does not
identify any reason warranting
reconsideration. The Commission
provided a reasoned explanation for
both its decision to set a single
compensation level based on average
cost and its rejection of the tiered
structure alternative advocated by some
IP CTS providers. While T-Mobile
claims that the Commission continued
using its average cost methodology due
to inertia and administrative
convenience, the Commission cited
numerous reasons for retaining the
methodology, including that it relies on
reasonably reliable and consistent cost
data, which is subject to audit; provides
substantial incentives and opportunities
for individual TRS providers to increase
their efficiency and capture the
resulting profits; and provides a
measure of transitional stability at a
time of technological change. Although
T-Mobile disputes whether providers
could actually increase their efficiency,
the Commission reasonably concluded
that the record indicated such
improvements were likely, especially
with the introduction of fully automatic
IP CTS.

9. T-Mobile argues that average cost
compensation would force providers to
degrade service ‘“‘by moving to
automatic speech recognition (ASR)
technology before this newer technology
achieves the same quality levels as
current IP CTS offerings. However, the
Commission found that, based on then-
current testing, ASR-only IP CTS
already could deliver captions far more
quickly than IP CTS provided with
communications assistants, and with
comparable or greater accuracy. More
recent testing buttresses that
assessment.

10. T-Mobile also argues that the
Commission inappropriately rejected a
“superior alternative,” i.e., adoption of
a tiered compensation structure. T-
Mobile points to nothing in the record
to support its claim that a tiered
structure would be ““superior,” other
than the fact that several providers
believed so. In any event, the
Commission fully addressed this
question in the 2020 IP CTS
Compensation Order, providing a
detailed explanation for its finding that
tiered compensation levels are not
appropriate for IP CTS. T-Mobile offered
no arguments not previously considered
as to why the Commission should have
reached a different result.

11. Third, T-Mobile argues that the
Commission failed to account for the
expenses and uncertainty associated
with the COVID-19 pandemic. To the
contrary, the Commission made
significant efforts to ensure that the
impact of the pandemic was
appropriately considered in the IP CTS
compensation decision, including
extending the expiration date of the
compensation period and directing the
TRS Fund administrator to request and
collect additional cost and demand data
for January to June 2020 from CA-
assisted IP CTS providers to file an
updated 2020 TRS Rate Report. Based
on the additional data reported by the
providers, the TRS Fund administrator
found that increased expenditures
during the pandemic had been offset by
increased call volumes, resulting in no
net increase in per-minute costs, as a
group or even individually. In fact, per-
minute costs were lower due to
increased demand during the pandemic.
Recognizing that the lower per-minute
costs might not persist, the Commission
set compensation in a conservative
fashion, based on the higher pre-
pandemic cost estimates.

12. T-Mobile argues that reliance on
the TRS Fund administrator’s report
was misplaced because the report
addressed only the initial months of the
pandemic and did not reflect additional
costs allegedly incurred later on.
However, neither the rulemaking record
nor T-Mobile’s petition include any
actual estimates of these allegedly
unconsidered costs. Indeed, subsequent
provider reports indicate substantial
declines in per-minute costs for the
period in question.

13. Finally, contrary to T-Mobile’s
contention, the Commission provided a
reasonable explanation of its decision to
continue setting a uniform
compensation level for IP CTS,
applicable to both the CA-assisted and
ASR-only modes. As the Commission
explained, absent sufficient information
to assess the costs of the new ASR-only
mode, it would have been arbitrary to
attempt to devise a separate
compensation formula for ASR-only IP
CTS, and also would have run the risk
of creating an inappropriate
disincentive for adoption of this
promising technology. In addition, the
Commission reasonably relied on
evidence that, to the extent that a single
compensation formula encouraged IP
CTS providers to increase their use of
ASR-only captioning, the result would
be an improvement in service quality.

14. The Commission also denies the
request of the Joint Providers to
maintain the IP CTS compensation level
at $1.42 per minute for the 2021-22 TRS
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Fund year. The Joint Providers’ request
is essentially a late-filed petition for
reconsideration of the 2020 IP CTS
Compensation Order, which established
a lower compensation level, $1.30 per
minute, for that period. In any event, the
Commission finds no merit in the Joint
Providers’ arguments. Like T-Mobile,
the Joint Providers argue that a
compensation freeze is needed to
protect service quality and that the
COVID-19 pandemic introduced cost
uncertainties for IP CTS providers.
However, as addressed above, the record
established that the $1.30 per minute
rate afforded an opportunity for
providers to recover their reasonable
per-minute costs of providing IP CTS,
plus a reasonable operating margin. In
addition, the uncertainties introduced
by the pandemic and its effect on
provider costs were already considered,
addressed, and factored into the
compensation plan adopted in the 2020
IP CTS Compensation Order.
Accordingly, the Commission denies the
petition of T-Mobile for reconsideration
and the request of the Joint Providers for
a freeze of the $1.42 per minute
compensation level.

15. IDT Petition. The Commission also
denies IDT’s petition for reconsideration

of the Commission’s 2020 IP CTS
Compensation Order. IDT argues that,
when the Commission adopted a mid-
year reduction in the IP CTS
compensation formula for the 2020-21
TRS Fund Year (reducing the
compensation level from $1.58 to $1.42
per minute), the Commission also
should have made a mid-year reduction
in the applicable TRS Fund contribution
factor. However, the Commission’s rules
already address such circumstances by
detailing a process to address the
collection of excess funding for a TRS
Fund Year, by applying the excess
against the funding requirement for the
following year. In accordance with this
rule, in June 2021 the Commission took
account of the surplus in the TRS Fund
when determining the contribution
requirement and contribution factor for
the 2021-22 TRS Fund Year. The lower
contribution requirement for 2021-22
thus offset, for all TRS Fund
contributors, the excess funding
provided in the previous year. Because
the contributors already received the
benefit of the excess being applied to
the funding requirement for the
following year, no further action is
warranted. Accordingly, the

Commission denies IDT’s petition as
moot.

Ordering Clauses

T-Mobile’s Petition for
Reconsideration of the compensation
formulas adopted in the 2020 IP CTS
Compensation Order is denied.

The Joint Providers’ request to freeze
compensation at the $1.42
compensation level is denied.

IDT’s Petition for Reconsideration of
the contribution requirements adopted
in the 2020 IP CTS Compensation Order
is denied as moot.

Congressional Review Act

The Commission will not send a copy
of the Order on Reconsideration to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act (CRA), see 5
U.S.C. 801(a)(1)(A), because it does not
adopt any rule as defined in the
Congressional Review Act, 5 U.S.C.
804(3).

Federal Communications Commission.
Katura Jackson,

Federal Register Liaison Officer.

[FR Doc. 2023-03553 Filed 2—21-23; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE-2019-BT-STD-0018]
RIN 1904—-AE12

Energy Conservation Program: Energy
Conservation Standards for
Distribution Transformers; Extension
of Public Comment Period

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking;
extension of public comment period.

SUMMARY: On January 11, 2023, the U.S.
Department of Energy (“DOE”)
published a notice of proposed
rulemaking and announcement of
public meeting (“NOPR”) proposing
amended energy conservation standards
for distribution transformers, and also to
announce a public meeting to receive
comment on the proposed standards
and associated analyses and results. The
notice provided an opportunity for
submitting written comments, data, and
information by March 13, 2023. DOE
received a request from Cleveland-Cliffs,
Inc.; a joint request from the American
Public Power Association (APPA),
Edison Electric Institute (EEI) and the
National Rural Electric Cooperative
Association (NRECA); and a request
from the International Union, United
Automobile, Aerospace, and
Agricultural Implement Workers of
America (UAW) to extend the written
comment period. DOE has reviewed
these requests and is granting an
extension of the comment period for 14
days to allow public comments to be
submitted until March 27, 2023.

DATES: The comment period for the
NOPR published on January 11, 2023
(88 FR 1722) is extended. DOE will
accept comments, data, and information
regarding this NOPR received no later
than March 27, 2023.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at

www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2019-BT-STD-0018, by
any of the following methods:

Email: DistributionTransformers
2019STD0018@ee.doe.gov. Include the
docket number EERE-2019-BT-STD-
0018 in the subject line of the message.

Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585—-0121.
Telephone: (202) 287-1445. If possible,
please submit all items on a compact
disc (“CD”’), in which case it is not
necessary to include printed copies.

Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, 6th Floor, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimiles (‘‘faxes’’) will be
accepted.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at
www.regulations.gov. All documents in
the docket are listed in the
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as
information that is exempt from public
disclosure.

The docket web page can be found at
www.regulations.gov/docket/EERE-
2019-BT-STD-0018. The docket web
page contains instructions on how to
access all documents, including public
comments, in the docket.

FOR FURTHER INFORMATION CONTACT:

Mr. Jeremy Dommu, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Office, EE-2], 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
9870. Email: ApplianceStandards
Questions@ee.doe.gov.

Mr. Matthew Ring, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.

Telephone: (202) 586—2555. Email:
matthew.ring@hq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, or participate
in the public meeting, contact the
Appliance and Equipment Standards
Program staff at (202) 287-1445 or by
email: ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: On
January 11, 2023, DOE published a
notice of proposed rulemaking
(“NOPR”) proposing amended energy
conservation standards for distribution
transformers, and also announced a
public meeting to receive comment on
these proposed standards and associated
analyses and results. The notice
provided an opportunity for submitting
written comments, data, and
information by March 13, 2023. 88 FR
1722. On January 12, 2023, Cleveland-
Cliffs Inc. (“Cleveland Cliffs”),
requested that DOE extend the deadline
for the comment period on the NOPR by
a minimum of 30 days. Cleveland Cliffs
stated the proposal requires detailed
technical and economic analysis by
every facet of the transformer supply
chain. (Cleveland Cliffs, No. 66 at p. 1).
On January 30, 2023, the American
Public Power Association (APPA),
Edison Electric Institute (EEI), and the
National Rural Electric Cooperative
Association (NRECA) jointly requested
an extension of the comment period
extension for 60 additional days stating
that an extension will provide valuable
time for all parties to contemplate,
consider, research, and meaningfully
respond to the important issues
implicated by the proposed rule. (APPA,
EEI and NRECA, No. 67 at p. 2). On
February 12, 2023, the International
Union, United Automobile, Aerospace,
and Agricultural Implement Workers of
America (UAW) requested an extension
of the comment period for at least
another 30 days. UAW stated that they
are working to understand the full
extent of the impact of the proposed
standards on both their members and
the communities that rely on electric
power. (UAW, No. 68 at p. 1).

DOE has reviewed these requests and
is extending the comment period by 14
days to allow additional time for
interested parties to submit comments.
DOE notes the complexities of the
current distribution transformer market,
including the intersection with steel


http://www.regulations.gov/docket/EERE-2019-BT-STD-0018
http://www.regulations.gov/docket/EERE-2019-BT-STD-0018
mailto:DistributionTransformers2019STD0018@ee.doe.gov
mailto:DistributionTransformers2019STD0018@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
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manufacturing and diversification as
well as labor concerns. DOE believes
these complexities provide unique
grounds that warrant additional time,
which will allow for meaningful input
on DOE’s proposed energy conservation
standards for distribution transformers
from all stakeholders. DOE believes 14
days is sufficient for these purposes.
Therefore, DOE is extending the
comment period until March 27, 2023.
Signing Authority

This document of the Department of
Energy was signed on February 14,
2023, by Francisco Alejandro Moreno,
Acting Assistant Secretary for Energy
Efficiency and Renewable Energy,
pursuant to delegated authority from the
Secretary of Energy. That document
with the original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on February 15,
2023.
Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.
[FR Doc. 2023-03547 Filed 2—21-23; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF EDUCATION

34 CFR Parts 75 and 76

[Docket ID ED-2022-OPE-0157]

RIN 1840-AD72

Direct Grant Programs, State-
Administered Formula Grant Programs

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Education (we or the Department)
proposes to rescind regulations related
to religious student organizations at
certain public institutions of higher
education (IHEs) that prescribe a novel
role for the Department in enforcing
grant conditions related to religious
student organizations. These regulations
apply to public IHEs that receive a
direct grant from the Department or a
subgrant from a State-administered
formula grant program of the

Department. The Department proposes
to rescind the regulations because they
are not necessary to protect the First
Amendment right to free speech and
free exercise of religion; have created
confusion among institutions; and
prescribe an unduly burdensome role
for the Department to investigate
allegations regarding IHEs’ treatment of
religious student organizations.

DATES: We must receive your comments
on or before March 24, 2023.
ADDRESSES: Comments must be
submitted via the Federal eRulemaking
Portal at www.regulations.gov. However,
if you require an accommodation or
cannot otherwise submit your
comments via regulations.gov, please
contact the contact person listed under
FOR FURTHER INFORMATION CONTACT. The
Department will not accept comments
submitted by fax or by email or
comments submitted after the comment
period closes. To ensure that the
Department does not receive duplicate
copies, please submit your comments
only once. Additionally, please include
the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “FAQ”.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information about themselves that they
wish to make publicly available.
Commenters should not include in their
comments any information that
identifies other individuals or that
permits readers to identify other
individuals. If, for example, your
comment describes an experience of
someone other than yourself, please do
not identify that individual or include
information that would allow readers to
identify that individual. The
Department will not make comments
that contain personally identifiable
information (PII) about someone other
than the commenter publicly available
on www.regulations.gov for privacy
reasons. This may include comments
where the commenter refers to a third-
party individual without using their
name if the Department determines that
the comment provides enough detail
that could allow one or more readers to

link the information to the third party.
If your comment refers to a third-party
individual, to help ensure that your
comment is posted, please consider
submitting your comment anonymously
to reduce the chance that information in
your comment about a third party could
be linked to the third party. The
Department will also not make
comments that contain threats of harm
to another person or to oneself available
on www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Ashley Clark, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 2C185, Washington, DC 20202.
Telephone: (202) 453—-7977. Email:
ashley.clark@ed.gov.

If you are deaf, hard of hearing, or
have a speech disability and wish to
access telecommunications relay
services, please dial 7-1-1.

Invitation to Comment: We invite you
to submit comments regarding these
proposed regulations. To ensure that
your comments have maximum effect in
developing the final regulations, we
urge you to clearly identify the specific
section or sections of the proposed
regulations that each of your comments
addresses and to arrange your comments
in the same order as the proposed
regulations.

We invite you to assist us in
complying with the specific
requirements of Executive Orders 12866
and 13563 and their overall requirement
of reducing regulatory burden that
might result from these proposed
regulations. Please let us know of any
further ways we can reduce potential
costs or increase potential benefits
while preserving the effective and
efficient administration of the
Department’s programs and activities.
Please also feel free to offer for our
consideration any alternative
approaches to the subjects addressed by
the proposed regulations.

During and after the comment period,
you may inspect all public comments
about these proposed regulations by
accessing Regulations.gov.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for these proposed regulations. If
you want to schedule an appointment
for this type of accommodation or
auxiliary aid, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION:
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Background noncompliance.” Finally, it proposed to The 2020 final rule states that an IHE
. add a material grant condition will be determined to have violated the

2020 Regulatory Action

Executive Order (E.O.) 13864,
Improving Free Inquiry, Transparency,
and Accountability at Colleges and
Universities,! issued on March 21, 2019,
requires relevant agencies to take
appropriate steps to ensure that
institutions of higher education that
receive Federal research or education
grants promote free inquiry (described
in the E.O. as fostering “environments
that promote open, intellectually
engaging, and diverse debate”),
including through compliance with
applicable Federal laws and regulations.
E.O. 13864 further provides that the
terms “Federal research or education
grants’” do not, for purposes of the
order, include funding associated with
Federal student aid programs that cover
tuition, fees, or stipends.

The Department published a notice of
proposed rulemaking (NPRM) on
January 17, 2020 (2020 NPRM).2 In the
2020 NPRM, the Department relied
upon the United States Supreme Court’s
2017 decision in Trinity Lutheran
Church of Columbia, Inc. v. Comer,3 the
United States Attorney General’s
October 6, 2017, memorandum on
Federal Law Protections for Religious
Liberty,* E.O. 13798, “Promoting Free
Speech and Religious Liberty,” dated
May 4, 2017,5 and E.O. 13831,
“Establishment of a White House Faith
and Opportunity Initiative,” dated May
3,2018.5 The 2020 NPRM proposed,
among other things, to add material
conditions relating to First Amendment
freedoms, including the freedom of
speech and free exercise of religion, to
Department grants. Specifically, the
2020 NPRM proposed to impose a grant
condition on grantees to comply with
the First Amendment to the U.S.
Constitution, in the case of public IHEs,
or stated institutional policies regarding
freedom of speech, in the case of private
IHEs. The 2020 NPRM explained that, if
there is a final, non-default judgment
that an IHE had violated the First
Amendment or such institutional
policies, the Department would
consider that grantee to be in violation
of a material condition of the grant and
may pursue available remedies for

184 FR 11401.

285 FR 3190.

3137 S. Ct. 2012 (2017).

4 Office of the Attorney General. “Memorandum
for All Executive Departments and Agencies”.
Department of Justice, October 6, 2017: https://
www.justice.gov/opa/press-release/file/1001891/
download.

582 FR 21675.

683 FR 20715. This E.O. was revoked on February
14, 2021, by 86 FR 10007.

prohibiting public IHEs from denying to
a religious student organization at the
public institution any right, benefit, or
privilege that is otherwise afforded to
other student organizations at the
institution because of the religious
student organization’s beliefs, practices,
policies, speech, membership standards,
or leadership standards of the religious
student organization. However, the 2020
NPRM did not describe how the
Department would determine if an IHE
is out of compliance with this particular
condition.

On September 23, 2020, the
Department published the final rule,
which became effective on November
23, 2020 (2020 final rule).8 As proposed
in the 2020 NPRM, the 2020 final rule
added provisions related to free inquiry
(§ 75.500(b) and (c) for Direct Grant
Programs, and § 76.500(b) and (c) for
State-Administered Formula Grant
Programs), making it a material
condition of these Department grants
that public IHEs receiving these grants
comply with the First Amendment and
private institutions receiving these
grants follow their stated institutional
policies on freedom of speech,
including academic freedom.
Furthermore, the 2020 final rule added
a third condition (§ 75.500(d) for Direct
Grant Programs and § 76.500(d) for
State-Administered Formula Grant
Programs) prohibiting public IHEs from
denying to any student organization
whose stated mission is religious in
nature at the public institution any
right, benefit, or privilege that is
otherwise afforded to other student
organizations at the institution because
of the religious student organization’s
beliefs, practices, policies, speech,
membership standards, or leadership
standards informed by sincerely-held
religious beliefs.?

785 FR 3196.

8See 85 FR 59916. The Department also
published a document with two technical
corrections on November 6, 2020, see 85 FR 70975.

91n the final rule, the Department revised the
language in §§ 75.500(d) and 76.500(d) to clarify
that religious student organizations include any
student organization whose stated mission is
religious in nature and that the public institution
cannot deny any right, benefit, or privilege that is
otherwise afforded to other student organizations
because of the religious student organization’s
beliefs, practices, policies, speech, membership
standards, or leadership standards, which are
informed by sincerely held religious beliefs: “As a
material condition of the Department’s grant, each
grantee that is a public institution shall not deny
to any student organization whose stated mission is
religious in nature and that is at the public
institution any right, benefit, or privilege that is
otherwise afforded to other student organizations at
the public institution (including but not limited to
full access to the facilities of the public institution,

grant conditions in §§ 75.500(b) and (c)
and 76.500(b) and (c) only if a State or
Federal court issues a final, non-default
judgment against a public IHE for
violating the First Amendment or
against a private IHE for violating stated
institutional policies. In the 2020 NPRM
and 2020 final rule, the Department
stated that such judgments would be a
necessary precondition of enforcing the
grant conditions because State and
Federal courts are the appropriate
arbiters of alleged free speech
violations.10 The 2020 final rule further
stated, “State and Federal courts have a
well-developed body of case law
concerning First Amendment freedoms
as well as breach of contract cases or
other claims that may be brought with
respect to stated institutional

policies.” 11

Under the 2020 final rule concerning
these conditions, the Department’s role
is deciding whether and to what extent
to impose additional penalties where
such court judgments have been
rendered, including, but not limited to,
withholding Federal grant funding.?2
The preamble to the 2020 final rule
stated that if a court issues such a
judgment against a public IHE for
violating the First Amendment or a
private IHE for violating stated
institutional policies, the institution
must submit to the Secretary a copy of
the judgment within 45 days, and the
Department may pursue remedies to
address noncompliance with a grant
condition.

Unlike with §§ 75.500(b) and (c) and
76.500(b) and (c), action by the
Department on §§ 75.500(d) and
76.500(d) is not tied to a court
judgment. When responding to public
comments in the 2020 final rule, the
Department concluded that “[w]hether
religious student organizations are
denied the rights, benefits, and
privileges as other student organizations
is a discrete issue that the Department
may easily investigate.” 13 The 2020
final rule did not provide any further
information as to the procedures the
Department would use to investigate
this grant condition. On November 25,
2020, the Department published a

distribution of student fee funds, and official
recognition of the student organization by the
public institution) because of the religious student
organization’s beliefs, practices, policies, speech,
membership standards, or leadership standards,
which are informed by sincerely held religious
beliefs.”

1085 FR 3213 and 85 FR 59921.

1185 FR 59921.

121d.

1385 FR 59944—45.
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separate Notice of Reporting Process to
provide additional information on

§§ 75.500(d) and 76.500(d).14 In that
notice, the Department provided an
email address for anyone to report
alleged violations of this grant condition
to the Department.

In the 2020 NPRM, the Department’s
stated goals for promulgating the
regulations included ensuring that
institutions that receive Federal funds
from the Department promote free
inquiry, free expression, and academic
freedom, and protecting free speech on
college campuses.15 The Department
stated that the proposed regulations
would apply to all such institutions
because the denial of free inquiry is
harmful at all institutions.?¢ The
Department reiterated these goals and
views in promulgating the 2020 final
rule.1” The Department further stated
that, in regard to religious student
organizations, the final regulations help
ensure that religious organizations as
well as their student members fully
retain their right to free exercise of
religion.

Review of the 2020 Regulations

On August 19, 2021, the Department
issued a blog post announcing that we
were conducting a review of these
regulations while keeping in mind the
importance of several key elements,
including First Amendment protections,
nondiscrimination requirements, and
the promotion of inclusive learning
environments for all students.’® We
stated in our blog post that the First
Amendment requires that public
colleges and universities not infringe
upon students’ rights to engage in
protected free speech and religious
exercise and emphasized our long-held
and continuing view that “[p]rotecting
First Amendment freedoms on public
university and college campuses is
essential.” We also emphasized that
public colleges and universities
generally may not deny student
organizations access to school-
sponsored forums because of the groups’
religious or nonreligious viewpoints and
recognized that THEs receiving Federal
financial assistance must comply with
applicable Federal statutes and
regulations that prohibit discrimination.
The Department further recognized that
IHEs, their students, and the courts have

14 Notice of Reporting Process, 85 FR 75311
(November 25, 2020).

1585 FR 3196.

161d.

1785 FR 59924.

18 Cooper, Michelle Asha. “Update on the Free
Inquiry Rule,” Department of Education Homeroom
Blog (Aug. 19, 2021), https://blog.ed.gov/2021/08/
update-on-the-free-inquiry-rule/.

historically been responsible for
resolving disputes relating to these
complex matters where these important
principles intersect.

As part of the review, the Department
conducted outreach and held meetings
with: (1) higher education and
institutional stakeholders, including
organizations representing public
institutions; (2) faith-based
organizations, including organizations
representing religious IHEs; and (3)
organizations that advocate for civil
rights and civil liberties. The purpose of
the meetings was to hear from impacted
groups that had diverging perspectives
in their comments on the proposed
provisions in the 2020 NPRM.
Institutional stakeholders raised
concerns that, under §§ 75.500(d) and
76.500(d), the Department’s
contemplated role would undermine
individual institutions’ ability to tailor
their policies to best meet the needs of
their student populations and campuses
within existing legal constraints. They
believe that the appropriate level of
decision-making should remain at the
institutional level, with the entities best
positioned to ensure respect for
religious expression and exercise and
protection against unlawful
discrimination for students on
campuses. Some faith-based and civil
rights organizations raised concerns that
§§75.500(d) and 76.500(d) create
confusion about the interplay between
these regulations and other
nondiscrimination requirements. In
particular, those organizations worried
that §§ 75.500(d) and 76.500(d) could be
interpreted to require IHEs to go beyond
what the First Amendment mandates
and allow religious student groups to
discriminate against vulnerable and
marginalized students. The Department
also heard from representatives of other
faith-based organizations that believe
that the regulations fairly state current
law, provide needed protections for
students of all faiths, and ensure
religious students feel welcome on
public college campuses.

Having reconsidered the regulations
after hearing from stakeholders,
including reconsidering the potential
confusion among institutions and
burdensome role for the Department, we
propose to rescind the provisions added
by the 2020 final rule to §§ 75.500(d)
and 76.500(d).

We also heard concerns from
stakeholders about §§ 75.500(b) and (c)
and 76.500(b) and (c). To date, the
Department has not received notice of
any final non-default judgments that
might trigger those provisions, nor has
it received evidence regarding the
intended impact of these components.

For those reasons, we are not proposing
to modify those paragraphs in this
rulemaking, but we are publishing a
separate request for information to
further inform our review of these
components and our implementation of
applicable grant programs.

We discuss substantive issues below.
We have grouped our discussion of
§§ 75.500(d) and 76.500(d) together
because we are proposing the same
changes to the grant conditions of Direct
Grant Programs (Part 75) and State-
Administered Grant Programs (Part 76).
Generally, we do not address proposed
regulatory provisions that are technical
or otherwise minor in effect.19

§§ 75.500(d) and 76.500(d) Public
Institutions and Religious Student
Organizations

Statute: The General Education
Provisions Act (GEPA) provides general
authority to the Secretary to “make,
promulgate, issue, rescind, and amend
rules and regulations” governing
applicable programs run by the
Department.20

Current Regulations: Section
75.500(d) requires, as a material
condition of receiving a grant, that
public IHEs that are grantees of a direct
grant program not deny any religious
student organization any right, benefit,
or privilege that is otherwise afforded to
other student organizations because of
the religious student organization’s
beliefs, practices, policies, speech,
membership standards, or leadership
standards, which are informed by
sincerely-held religious beliefs.
Likewise, section 76.500(d) requires, as
a material condition of receiving a grant,
that a State or public institution that is
a subgrantee not deny to any religious
student organization any right, benefit,
or privilege that is afforded to other
student organizations because of the
religious student organization’s beliefs,
practices, policies, speech, membership
standards, or leadership standards,
which are informed by sincerely-held
religious beliefs. To enforce these
portions of the rule, the Department
created an email address that anyone
may use to report alleged violations of
this provision.2?

Proposed Regulations: The
Department proposes to rescind
§§ 75.500(d) and 76.500(d).

19We do not propose to change any provisions
from the 2020 final rule not discussed below.
Additionally, we do not propose to change any
regulations issued as part of the Dec 17, 2020, joint
rulemaking (85 FR 82037).

2020 U.S.C. 1221e-3.

21 See Notice of Reporting Process, 85 FR 75311
(November 25, 2020).
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Reasons: The Department deeply
values religious liberty and free
expression. Public IHEs are rightly
required to comply with First
Amendment guarantees, including the
free exercise of religion. Rescinding
these regulations would not affect those
requirements.22

The purported function of
§§ 75.500(d) and 76.500(d) is to help
ensure that public educational
institutions do not discriminate against
religious organizations in a way the
Constitution forbids. As the Department
explained in the preamble to the 2020
final rule, those provisions were
promulgated in order to “reinforce the
First Amendment’s mandate that public
institutions treat religious student
organizations the same as other student
organizations” (emphasis added).23 The
preamble to the 2020 final rule further
states that the Free Exercise Clause
“ ‘protect[s] religious observers against
unequal treatment’ and subjects laws
that target the religious for ‘special
disabilities’ based on their ‘religious
status’” to the strictest scrutiny
(emphasis added).2¢ Accordingly,
Sections 75.500(d) and 76.500(d), we
explained, “are designed to bolster these
protections and prevent public
institutions from denying rights,
benefits, and privileges to religious
student organizations because of their
religious character” 25 (emphasis
added). “Ultimately, §§ 75.500(d) and
76.500(d) clarify that public institutions
allowing student organizations to
restrict membership or hold certain
standards for leadership may not
implement non-neutral policies that
single out religious student
organizations for unfavorable
treatment.”’ 26

In response to the 2020 NPRM,
several commenters raised concerns
that, despite this nondiscrimination
objective, the regulations themselves
could be read to require IHEs to afford
preferential treatment to religious

22 See, e.g., Healy v. James, 408 U.S. 169, 180
(1972) (noting that “state colleges and universities
are not enclaves immune from the sweep of the
First Amendment”); Rosenberger v. Rector and
Visitors of the University of Virginia, 515 U.S. 819,
822 (1995)(noting that the University is an
instrumentality of the Commonwealth and “thus
bound by the First and Fourteenth Amendments”).

2385 FR 59942; and see also id. at 59943 (‘“‘these
regulations are necessary to make the guarantees in
the First Amendment, including the Free Exercise
Clause, a reality at public institutions”); id. at 59944
(“§§ 75.500(d) and 76.500(d) . . . are rooted in the
First Amendment [and] do not apply to private
institutions because private institutions are not
bound by the First Amendment”).

241d. at 59942 (quoting Trinity Lutheran, 137 S.
Ct. at 2019).

251d. at 59943. See also id. at 59940.

261d. at 59939.

student groups and would prohibit IHEs
from applying neutral, generally-
applicable nondiscrimination policies
that would otherwise be compliant with
the First Amendment. Throughout the
preamble and in response to those
comments, the Department repeatedly
asserted that §§ 75.500(d) and 76.500(d)
do not afford any preferences to
religious organizations.2” The
Department explained that the
imposition of this grant condition was
meant to be consistent with the First
Amendment because the regulations
““do not prohibit public colleges and
universities from implementing all-
comers policies, nor do they bar these
institutions from applying neutral,
generally-applicable policies to religious
student organizations.”” 28 The preamble
provided examples of what the
Department considered to be “true” or
“authentic” all-comers policies, while
acknowledging that such policies are
permitted but not required by the
Constitution.2? In the preamble, the
Department similarly asserted that
public ITHEs may apply neutral,

27 See, e.g., id. at 59938 (“‘the rule mandates equal
treatment for religious student organizations as
compared to their secular counterparts; these final
regulations do not favor or disfavor religious
student organizations or any particular religion”);
id. at 59939 (“The final regulations would not, as
one commenter suggested, mandate preferential
treatment for religious student organizations . . . .
Here, the Department requires parity among all
organizations . . . . A public institution . . . may
adopt . . . generally-applicable policies with
respect to student organizations as long as such
policies apply equally to all student organizations,
including religious student organizations. None of
these scenarios give religious student organizations
an exemption or preferential treatment, but merely
equal treatment, which is required under the First
Amendment.”); id. at 59940 (“The Department
reiterates that the final regulations do not mandate
preferential treatment for faith-based student
organizations; instead, the regulatory text requires
that religious student organizations not be denied
benefits given to any other student group because
of their religious nature. Therefore, rather than
giving religious student organizations special
treatment, the regulation explicitly requires the
opposite outcome—that religious student
organizations at public institutions be afforded
equal treatment.”).

28 85 FR 59939. See also id. at 59940
(“withholding funds from any student organization
under a neutral rule of general applicability is not
constitutionally suspect or prohibited under these
final regulations”).

29 The preamble to the 2020 final rule stated that
a “true all-comers policy” or “authentic all-comers
policy” is limited to one that “applies equally to all
student organizations and which requires all
student organizations to allow any student to
participate, become a member, or seek leadership
positions in the organization, regardless of the
student’s status or beliefs.” 85 FR at 59939. As an
example, the Department previously articulated a
view that, under a “true all-comers policy,” “pro-
choice groups could not bar leadership positions
from pro-life individuals; Muslim groups could not
bar leadership positions from non-Muslims; the
feminist group could not bar leadership positions
from misogynists; and so on.” Id.

generally-applicable policies to religious
student organizations in a
nondiscriminatory manner without
risking any disqualification for the
covered Department grants.3°

However, the regulatory language the
Department adopted in §§ 75.500(d) and
76.500(d) does not expressly reflect that
the material condition required by those
sections is merely a nondiscrimination
requirement, nor does it specify that
THEs may apply neutral and generally-
applicable rules to religious student
organizations. To the contrary, the
regulations state that, as a material
condition of a covered Department
grant, a public institution shall not deny
any right, benefit, or privilege that is
otherwise afforded to other student
organizations at the public institution
“to any student organization whose
stated mission is religious in nature”
not only on the basis of the
organization’s status, beliefs and speech,
but also ““because of . . . [its] practices,
policies . . . membership standards, or
leadership standards, which are
informed by sincerely-held religious
beliefs.” There is nothing in the
regulatory text that clarifies or
guarantees that an institution may insist
that such religious organizations comply
with the same neutral and generally-
applicable practices, policies, and
membership and leadership standards
that apply equally to nonreligious
student organizations, including but not
limited to nondiscrimination
requirements.

The disparity between the language of
the regulatory text and the Department’s
stated intent has engendered confusion
and uncertainty about what institutions
must do to avoid risking ineligibility for
covered Department grants. As part of
our review described in the August 2021
blog post, the Department conducted
outreach and listening sessions with
institutional stakeholders and
representatives of faith-based
communities. Many of those
stakeholders voiced confusion about the

30 See id. at 59943 (“[T]hese final regulations
would not interfere with an institution’s ability to
enforce an anti-hazing policy, because such a policy
would be a neutral, generally-applicable rule
applied to all student groups.”); see also id. at
59940 (asserting that “§§ 75.500(d) and 76.500(d) do
not enable religious student organizations to
discriminate on the basis of protected classes”).
Separately, the Notice of Reporting Process
published after the 2020 final rule took the position
that a “non-discrimination policy with enumerated
protected classes is not an all-comers policy and,
therefore, cannot be applied to prohibit religious
student organizations from having faith-based
membership or leadership criteria.” 85 FR 75311.
The Notice of Reporting Process did not however
explain the relationship between this statement and
the statements in the preamble expressly permitting
THESs to apply neutral and generally-applicable
policies.
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interplay between these regulations and
other nondiscrimination requirements,
including the longstanding
requirements to comply with Federal
civil rights laws and regulations, which
both §§ 75.500(a) and 76.500(a)
acknowledge. Institutional stakeholders
raised concerns about the regulations
when commenting on the 2020 NPRM
and have continued to express concerns
about §§ 75.500(d) and 76.500(d). Their
concerns include that the regulations
are confusing and may conflict with
institutional and State
nondiscrimination policies, and that the
Department’s approach reduces
institutions’ ability to set individualized
policies that protect First Amendment
freedoms and reflect the diversity of
institutional contexts and missions.31

Moreover, despite the stated purpose
of these regulations, the Department has
not observed that they have
meaningfully increased protections of
First Amendment rights for religious
student organizations or campus
administrators since the rule went into
effect.

If THEs do discriminate against
religious student organizations on the
basis of the organizations’ beliefs or
character, such organizations can and
do seek relief in Federal and State
courts, which have longstanding
expertise in and responsibility for
protecting rights under the Free Speech
and Free Exercise Clauses, including in
cases where there are complex, fact-
dependent disputes about whether a
policy is neutral and generally-
applicable.32 Thus, while the

31 The Department is also currently a defendant
in litigation challenging the material condition
added by this provision. In January 2021, the
Secular Student Alliance, a nonprofit organization,
and Declan A. Galli, a student at California
Polytechnic State University, sued the Department,
alleging that the Department lacked statutory
authority to issue this provision, that the provision
violates the First Amendment by granting
preferential treatment to religious student
organizations because it allegedly bars public
institutions from requiring religious student
organizations to comply with nondiscrimination
requirements, and that the Department did not
adequately respond to comments during the
rulemaking process. See Complaint, Secular
Student Alliance et al. v. U.S. Dep’t of Educ., No.
21-cv-00169 (D.D.C. Jan. 19, 2021).

32 See, e.g., Ratio Christi at the University of
Nebraska-Lincoln et al. v. Members of the Board of
Regents of the University of Nebraska et al., Case
No. 4:21-cv-03301 (Oct. 27, 2021) (Complaint)
(challenging application of campus speaker policy
and alleging refusal to fund event because of
student organization’s Christian viewpoint); Ratio
Christi at the University of Houston-Clear Lake et
al. v. Khator et al., Case No. 4:21-cv—-03503 (S.D.
Tex. Oct. 25, 2021) (Complaint) (challenging
university refusal to recognize religious student
group allegedly based on its religious beliefs and
leadership requirements); InterVarsity Christian
Fellowship/USA v. Bd. of Governors of Wayne State
Univ., 534 F. Supp. 3d 785, 825 (E.D. Mich. 2021)

Department certainly shares the view
that public schools should not treat
religious student organizations worse
than other student organizations, we do
not, at this time, believe that a threat of
remedial action with respect to the
Department’s grants is necessary ‘“‘to
make the guarantees of the First
Amendment, including the Free
Exercise Clause, a reality at public
institutions.” 33 The Department
welcomes evidence from the public
regarding whether maintaining a
condition specifically for institutions
that receive Department grants has
provided any additional protections of
the First Amendment rights of religious
student organizations at public
institutions.

We now find reason to question the
conclusions in the preamble to the 2020
final rule that the types of investigations
the Department would undertake would
be “limited in scope” and be ‘“‘similar to
the types of investigations that the
Department currently conducts.” 3¢ The
First Amendment is a complex area of
law with an intricate body of relevant
case law.35 Closely contested cases,
such as those in which there is some
uncertainty about whether a public
institution’s policy is neutral and
generally-applicable or about whether
the institution has applied such policies
without discriminating on the basis of a
religious organization’s beliefs or
character, are typically very fact-
intensive, and litigated thoroughly
through the courts. A proper review of
an alleged violation could require the
Department to devote extensive
resources to investigate the allegation
given the nature of these cases.36
Therefore, even if the Department
revised the regulations to clarify this
confusion, we would still be concerned
that enforcement would be overly
burdensome for the Department.
Although the Department’s Office for
Civil Rights (OCR) has expertise and
responsibility for investigating claims of
discrimination under the Federal civil
rights statutes it is authorized to
enforce, no office in the Department has

(finding that university’s revocation of Christian
student organization’s recognized status was not
neutral and violated organization’s First
Amendment rights).

3385 FR at 59943.

34Cf. 85 FR 59945 (making similar observations
in the context of discussing the 2020 rule’s
provisions concerning free speech).

351d. at 59919, 59922-23.

36 For example, a recent decision against the
University of Iowa for selective enforcement of a
non-discrimination policy against a religious group
awarded plaintiffs $533,508 in attorney’s fees and
expenses to cover an estimated 873 billed hours.
See Intervarsity Christian Fellowship, et al. v. The
University of Iowa, et al., Case No. 3:18-cv—00080
(S.D. Iowa Nov. 18, 2021) (Order).

historically been responsible for
investigating First Amendment
violations.

Further, in the 2020 final rule, we
stated we believed that investigating
First Amendment claims generally
would be unduly burdensome and
unnecessary in light of the existing First
Amendment protections afforded by the
Constitution and adjudicated through
the courts.37 Prior to the 2020 final rule,
the Department’s longstanding practice
was to defer to courts to adjudicate First
Amendment matters, including those
involving religious student
organizations, and to order appropriate
remedies without Departmental
involvement.38 Those remedies may
include, if the court deems appropriate,
injunctive relief prohibiting the school
from violating the plaintiffs’ rights in a
similar fashion going forward.39 Indeed,
for all types of First Amendment
matters, the current regulations at
§§ 75.500(b) and 76.500(b) indicate that
the Department will presume a public
institution to be in compliance with the
First Amendment absent a court’s final,
non-default judgment.

For these reasons, and after
reconsidering this issue, the Department
proposes to rescind §§75.500(d) and
76.500(d), which would eliminate the
confusion caused by the 2020 final rule
and leave adjudication of these complex

3785 FR 59923 (In the context of discussing the
2020 rule’s provisions concerning free speech,
stating that “[t]he Department agrees with
commenters who noted that the First Amendment
may be a particularly complex area of law. It is
precisely for this reason, among others, that [the
regulation at § 75.500(b) and (c) and § 76.500(b) and
(c)] defers to courts as the adjudicators of free
speech claims against public and private
institutions. The Department believes our judicial
system has the requisite expertise and impartiality
to render such important decisions.”).

38 See, e.g., Austin v. Univ. of Fla. Bd. of Trustees,
No. 1:21CV184-MW/GR], 2022 WL 195612 at *28
(N.D. Fla. Jan. 21, 2022) (finding conflict-of-interest
policy likely violated First Amendment rights of
faculty and staff and enjoining university from
enforcing it); Bus. Leaders in Christ v. Univ. of Iowa,
360 F. Supp. 3d 885, 909 (S.D. Iowa 2019) (finding
policy violated First Amendment rights and issuing
permanent injunction preventing university from
enforcing policy against religious student group
based on the content of statement of faith and
leadership selection policies); Coll. Republicans at
San Francisco State Univ. v. Reed, 523 F. Supp. 2d
1005, 1024 (N.D. Cal. 2007) (concluding that
student organization was likely to prevail on claim
that civility provisions of student code of conduct
offended the First Amendment and enjoining
university from basing any disciplinary proceedings
on the ground that the conduct in issue was not
““civil”); Bair v. Shippensburg Univ., 280 F. Supp.
2d 357, 372-73 (M.D. Pa. 2003) (concluding that the
university speech code likely violated the First
Amendment and granting preliminary injunction to
protect students’ rights).

39 See, e.g., Gerlich v. Leath, 861 F.3d 697 (8th
Cir. 2017); Just. For All v. Faulkner, 410 F.3d 760
(5th Cir. 2005); Moore v. Watson, 838 F. Supp. 2d
735 (N.D. I1l. 2012).
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and important constitutional questions
to the institutions themselves, their
communities, and the judiciary. This
rescission would thus return the
Department to its longstanding role in
this area.

This rescission would not alter the
Department’s commitment to religious
freedom, which is enshrined in the First
Amendment to the U.S. Constitution as
a fundamental human right that
contributes to the vibrancy, diversity,
and strength of our nation. President
Biden has emphasized the importance
of this freedom repeatedly. As he has
said, “ensuring freedom of religion
remains as important as ever” today,
and ‘““the work of protecting religious
freedom, for people of all faiths and
none, is never finished.” 40 A rescission
of this rule also would not alter the
Department’s commitment to emphasize
the importance of First Amendment
protections, including religious freedom
protections, at public IHEs. The
Department will continue to encourage
all THEs to protect students’
opportunities to associate with fellow
members of their religious communities,
to share the tenets of their faith with
others, and to express themselves on
campus about religious and
nonreligious matters alike.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Office of Management and Budget
(OMB) must determine whether this
regulatory action is ““significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by OMB. Section 3(f) of
Executive Order 12866 defines a
“significant regulatory action” as an
action likely to result in a rule that
may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities in a material way (also
referred to as an “‘economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

40 Statement by President-elect Biden on
Religious Freedom Day. The American Presidency
Project. January 16, 2021, https://
www.presidency.ucsb.edu/documents/statement-
president-elect-biden-religious-freedom-day?
msclkid=d7438aa6aa0211ecb203ca81d166d3c2.

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This proposed regulatory action is a
significant regulatory action subject to
review by OMB under section 3(f)(4) of
Executive Order 12866.

We have also reviewed these
regulations under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘“‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing these proposed
regulations only on a reasoned
determination that their benefits would
justify their costs. In choosing among
alternative regulatory approaches, we
selected those approaches that
maximize net benefits. Based on the
analysis that follows, the Department
believes that these proposed regulations
are consistent with the principles in
Executive Order 13563.

We also have determined that this
regulatory action would not unduly
interfere with State, local, or Tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
Orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
associated with this regulatory action
are those resulting from IHEs reviewing
regulations to ensure they are
appropriately administering the
Department’s programs and activities.

Students and public IHEs would
benefit from the rescission of
§§75.500(d) and 76.500(d) because it
would reduce stakeholder confusion
about what policies are allowable.
Rescinding these provisions would also
reduce burdens on the Department.

Discussion of Costs and Benefits

The Department has analyzed the
costs and benefits of complying with
these proposed regulations. Rescinding
§§ 75.500(d) and 76.500(d) would
remove language prohibiting public
institutions that are grantees or
subgrantees from denying any religious
student organization any right, benefit,
or privilege that is otherwise afforded to
other student organizations because of
the religious student organization’s
beliefs, practices, policies, speech,
membership standards, or leadership
standards, which are informed by
sincerely-held religious beliefs as a
material condition of the Department’s
grants.

Costs to Rescinding the Regulations

For purposes of these estimates, the
Department assumes that approximately
1,217 public IHEs are currently grant
recipients under 34 CFR parts 75 and
76. We assume that most activities
outlined below would be conducted by
an attorney at a rate of $141.10 per
hour.41

To estimate the cost of reviewing the
proposed rule, we assume that
representatives of all 1,217 institutions
receiving grants under 34 CFR parts 75
and 76 will review the proposed and
final rules. We estimate that these
reviews will take, on average, a total of
one hour per institution. We estimate a
one-time cost of approximately

41 Estimates based on a median hourly wage for
lawyers employed by colleges, universities, and
professional schools, State government owned from
the May 2020 National Occupational Employment
and Wage Estimates by ownership, published by the
Bureau of Labor Statistics (www.bls.gov/oes/
current/611300_2.htm#23-0000). We have used
loaded wage rates, assuming a factor of 2.0 to
account for both the employer cost for employee
compensation and overhead costs.


https://www.presidency.ucsb.edu/documents/statement-president-elect-biden-religious-freedom-day?msclkid=d7438aa6aa0211ecb203ca81d166d3c2
https://www.presidency.ucsb.edu/documents/statement-president-elect-biden-religious-freedom-day?msclkid=d7438aa6aa0211ecb203ca81d166d3c2
https://www.presidency.ucsb.edu/documents/statement-president-elect-biden-religious-freedom-day?msclkid=d7438aa6aa0211ecb203ca81d166d3c2
https://www.presidency.ucsb.edu/documents/statement-president-elect-biden-religious-freedom-day?msclkid=d7438aa6aa0211ecb203ca81d166d3c2
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$171,719 in total across these grantees
to review.

While the Department recognizes that
some institutions may take longer to
complete this review, many institutions
will likely take less time, instead relying
on high-level summaries or overviews,
such as those produced by a central
office for an entire university system.
The current regulations were intended
to align with existing constitutional
requirements. As such, rescinding the
regulations would have a de minimis
effect on their operations and, therefore,
we do not anticipate a substantial
number of entities devoting significant
time to reviewing this proposed rule.
We invite comment on whether there
are additional costs that relevant entities
may incur related to the rescission of
these regulations.

The Department has not received any
complaints regarding alleged violations
of §§75.500(d) and 76.500(d) at the time
of publishing this document.
Accordingly, we estimate that we will
receive fewer than 5 complaints
annually related to alleged violations of
this condition. Additionally, we
continue to believe institutions
generally make a good-faith effort to
abide by the First Amendment
irrespective of the implementation of
the 2020 final rule, and we assume that
compliance with the First Amendment
has not generated additional burden for
IHEs.42 However, IHEs have expressed
confusion about the interplay of the
conditions in paragraph (d) of §§ 75.500
and 76.500 and Federal and State
nondiscrimination laws, and we do
estimate that this confusion may have
generated burden but do not have a
measurable burden estimate at this time.
The Department specifically invites
public comment on the extent to which
compliance with paragraph (d) of
§§ 75.500 and 76.500 of the 2020 final
rule have generated burdens for
regulated entities and the likely
estimated number of complaints.

The Department estimates that
rescinding §§ 75.500(d) and 76.500(d)
would not have costs for students or
campus communities. We have not
identified that these provisions have
added material additional protections
for student groups whose stated mission
is religious in nature at public IHEs.
Therefore, the proposed rescission
would not impose a cost on these
communities.

The Department assumes that
rescinding §§ 75.500(d) and 76.500(d)
would generate no new burdens or costs
aside from those discussed herein but
invites public comment on potential

4285 FR 3216-3217.

costs or burdens generated by
rescinding these regulations and
whether these provisions have added
material protections for religious
student groups at public IHEs.

Benefits To Rescinding the Regulations

Rescinding §§ 75.500(d) and 76.500(d)
would reduce the continued confusion
that IHEs and others have cited over
how those paragraphs intersect with
First Amendment requirements. We
believe this would benefit IHEs and the
students they serve by removing
regulations that create confusion and
would instead allow IHEs to design and
enforce policies that best serve their
student bodies and that are consistent
with applicable laws and regulations.

Additionally, rescinding these
regulations would eliminate the burden
on the Department of Education to
investigate alleged First Amendment
violations under §§ 75.500(d) and
76.500(d) and determine and administer
penalties for IHEs that violate grant
conditions under those provisions. First
Amendment cases are fact-specific and
would require scrutiny from the
Department’s Office of General Counsel
and related offices to review complaints
to determine appropriate Departmental
action in response to the alleged
violations, and no office in the
Department has historically been
responsible for investigating or
adjudicating First Amendment
violations. The amount of time needed
to review a specific alleged violation
would depend upon the nature of the
violation, and therefore we are not able
to predict how much this rescission
would decrease the Department’s
burden. However, as stated above, the
Department has observed that cases can
require a substantial number of hours to
adjudicate (as discussed in footnote 36).

We invite comments on any of the
described benefits, including the
potential elimination of confusion
related to the requirements outlined in
§§75.500(d) and 76.500(d). We also
invite comments that identify benefits of
rescinding §§ 75.500(d) and 76.500(d)
that we have not identified.

Alternatives Considered

The Department considered retaining
the existing regulations. However, upon
review of the regulations and hearing
from stakeholders, we propose to
rescind the existing regulations in
paragraph (d) of §§75.500 and 76.500
because we tentatively believe these
provisions’ costs outweigh any potential
benefits.

We considered revising §§ 75.500(d)
and 76.500(d) to clarify that neutral,
generally-applicable policies would be

permissible. However, if the regulations
were revised in this manner, the
Department would still be responsible
for investigating alleged violations.
Instead, we believe the Department
should return to our historical role in
which we have not adjudicated alleged
violations of the First Amendment.
Courts are better suited to handle such
matters.

We invite comments on alternatives
that would address the concerns we
have identified about the current
regulations.

Clarity of the Regulations

Executive Order 12866 and the
Presidential memorandum ‘‘Plain
Language in Government Writing”
require each agency to write regulations
that are easy to understand. The
Secretary invites comments on how to
make these proposed regulations easier
to understand, including answers to
questions such as the following:

¢ Are the requirements in the
proposed regulations clearly stated?

¢ Do the proposed regulations contain
technical terms or other wording that
interferes with their clarity?

¢ Does the format of the proposed
regulations (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce their clarity?

e Would the proposed regulations be
easier to understand if we divided them
into more (but shorter) sections? (A
“section” is preceded by the symbol “§”
and a numbered heading; for example,
“§75.500 (b) Public Institutions and the
First Amendment.”)

e Could the description of the
proposed regulations in the
SUPPLEMENTARY INFORMATION section of
this preamble be more helpful in
making the proposed regulations easier
to understand? If so, how?

e What else could we do to make the
proposed regulations easier to
understand?

To send any comments that concern
how the Department could make these
proposed regulations easier to
understand, see the instructions in the
ADDRESSES section.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations will not have a
significant economic impact on a
substantial number of small entities, as
the proposed rescission does not modify
or change existing legal requirements for
public IHEs. We invite the public to
comment on our certification that these
regulations would not have a significant
economic impact on a substantial
number of small entities.
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The Small Business Administration
(SBA) defines “small institution” using
data on revenue, market dominance, tax
filing status, governing body, and
population. Most entities to which the

Office of Postsecondary Education’s
(OPE) regulations apply are
postsecondary institutions; however,
many of these institutions do not report
such data to the Department. As a result,

)

the Department defines ““small entities’
by reference to enrollment,*3 to allow
meaningful comparison of regulatory
impact across all types of higher
education institutions.44

TABLE 1—SMALL INSTITUTIONS UNDER ENROLLMENT-BASED DEFINITION

Level Type Small Total Percent
2-YRAC et PUDIIC oo 328 1,182 27.75
4-YRAI ... e PUDIC .o 56 747 7.50
L1 €= TR 384 1,929 19.91

Source: 2018-19 data reported to the Department.

Paperwork Reduction Act of 1995

These proposed regulations do not
impose or remove information
collection requirements for public
institutions. Therefore, the Paperwork
Reduction Act is not implicated.

Intergovernmental Review

These programs are not subject to
Executive Order 12372 and the
regulations in 34 CFR part 79.

Assessment of Education Impact

In accordance with section 411 of
GEPA, 20 U.S.C. 1221e—4, the Secretary
particularly requests comments on
whether these proposed regulations
would require transmission of
information that any other agency or
authority of the United States gathers or
makes available.

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document in an accessible format.
The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF, you must

43 Two-year postsecondary educational
institutions with enrollment of less than 500 full-
time equivalent (FTE) and four-year postsecondary
educational institutions with enrollment of less
than 1,000 FTE.

44In previous regulations, the Department
categorized small businesses based on tax status.
Those regulations defined “non-profit
organizations’ as “small organizations” if they were

have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

List of Subjects
34 CFR Part 75

Accounting, Copyright, Education,
Grant programs—education, Indemnity
payments, Inventions and patents,
Private schools, Reporting and
recordkeeping requirements, Youth
organizations.

34 CFR Part 76

Accounting, Administrative practice
and procedure, American Samoa,
Education, Grant programs—education,
Guam, Northern Mariana Islands,
Pacific Islands Trust Territory, Prisons,
Private schools, Reporting and
recordkeeping requirements, Virgin
Islands, Youth organizations.

Nasser Paydar,

Assistant Secretary, Office of Postsecondary
Education.

For the reasons discussed in the
preamble, the Secretary of Education
proposes to amend parts 75 and 76 of
title 34 of the Code of Federal
Regulations as follows:

PART 75—DIRECT GRANT
PROGRAMS

m 1. The authority citation for part 75
continues to read as follows:

independently owned and operated and not
dominant in their field of operation, or as “small
entities” if they were institutions controlled by
governmental entities with populations below
50,000. Those definitions resulted in the
categorization of all private nonprofit organization
as small and no public institutions as small. Under
the previous definition, proprietary institutions
were considered small if they were independently

Authority: 20 U.S.C. 1221e-3 and 3474,
unless otherwise noted.

§75.500 [Amended]

m 2. Section 75.500 is amended by
removing paragraph (d) and
redesignating paragraph (e) as new
paragraph (d).

PART 76—STATE-ADMINISTERED
PROGRAMS

m 3. The authority citation for part 76
continues to read as follows:

Authority: 20 U.S.C. 1221e-3 and 3474,
unless otherwise noted.

§76.500 [Amended]

m 4. Section 76.500 is amended by
removing paragraph (d) and
redesignating paragraph (e) as new
paragraph (d).

[FR Doc. 2023—-03670 Filed 2—21-23; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-OLEM-2021-0486; EPA-HQ—-
OLEM-2022-0828; EPA-HQ-OLEM-2022—-
0854; EPA-HQ-OLEM-2022-0947; EPA-
HQ-OLEM-2022-0948; EPA-HQ-OLEM-
2022-0949; EPA-HQ-OLEM-2022-0964;
EPA-HQ-OLEM-2022-0965; EPA-HQ—-
OLEM-2022-0966; EPA-HQ-OLEM-2022—-
0968; EPA-HQ-SFUND-2023-0021; FRL-
10633-01-OLEM]

Proposed Deletion From the National
Priorities List

AGENCY: Environmental Protection
Agency (EPA).

owned and operated and not dominant in their field
of operation with total annual revenue below
$7,000,000. Using FY 2017 IPEDs finance data for
proprietary institutions, 50 percent of 4-year and 90
percent of 2-year or less proprietary institutions
would be considered small. By contrast, an
enrollment-based definition applies the same metric
to all types of institutions, allowing consistent
comparison across all types.
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ACTION: Proposed rule; notice of intent.

SUMMARY: The Environmental Protection
Agency (EPA) is issuing a Notice of
Intent to delete three sites and partially
delete eight sites from the National
Priorities List (NPL) and requests public
comments on this proposed action. The
NPL, promulgated pursuant to the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the states, through their designated state
agency, have determined that all
appropriate response actions under
CERCLA have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: Comments regarding this
proposed action must be submitted on
or before March 24, 2023.

ADDRESSES: EPA has established a
docket for this action under the Docket
Identification numbers included in
Table 1 in the SUPPLEMENTARY
INFORMATION section of this document.
Submit your comments, identified by
the appropriate Docket ID number, by
one of the following methods:

e https://www.regulations.gov.
Follow on-line instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

e Email: Table 2 in the
SUPPLEMENTARY INFORMATION section of
this document provides an email
address to submit public comments for
the proposed deletion action.

Instructions: Direct your comments to
the Docket Identification number

included in Table 1 in the
SUPPLEMENTARY INFORMATION section of
this document. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at https://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov or email. The
https://www.regulations.gov website is
an “‘anonymous access’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through https://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: EPA has established a docket
for this action under the Docket
Identification included in Table 1 in the
SUPPLEMENTARY INFORMATION section of
this document. All documents in the
docket are listed on the https://
www.regulations.gov website. The Final
Close-Out Report (FCOR, for a full site
deletion) or the Partial Deletion
Justification (PD]J, for a partial site
deletion) is the primary document
which summarizes site information to
support the deletion. It is typically
written for a broad, non-technical
audience and this document is included
in the deletion docket for each of the
sites in this rulemaking. Although listed
in the index, some information is not
publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Docket materials are available
through https://www.regulations.gov or

at the corresponding Regional Records
Center. Location, address, and phone
number of the Regional Records Centers
follows.

Regional Records Center:

e Region 2 (NJ], NY, PR, VI), U.S. EPA,
290 Broadway, New York, NY 10007—
1866; 212/637—4308.

e Region 3 (DE, DC, MD, PA, VA,
WYV), U.S. EPA, Library, 1600 John F.
Kennedy Boulevard, Mail code 3MD50,
Philadelphia, PA 19103; 215/814-5382.

e Region 4 (AL, FL, GA, KY, MS, NC,
SC, TN), U.S. EPA, 61 Forsyth Street,
SW, Mail code 9T25, Atlanta, GA 30303.

e Region 5 (IL, IN, MI, MN, OH, WI),
U.S. EPA Superfund Division Records
Manager, Mail code SRC-7], Metcalfe
Federal Building, 7th Floor South, 77
West Jackson Boulevard, Chicago,
ILFedera 60604; 312/886—4465.

e Region 7 (IA, KS, MO, NE), U.S.
EPA, 11201 Renner Blvd., Mail code
SUPRSTAR, Lenexa, KS 66219; 913/
551-7956.

e Region 8 (CO, MT, ND, SD, UT,
WY), U.S. EPA, 1595 Wynkoop Street,
Mail code Records Center, Denver, CO
80202-1129; 303/312-7273.

e EPA Headquarters Docket Center
Reading Room (deletion dockets for all
states), William Jefferson Clinton (WJC)
West Building, Room 3334, 1301
Constitution Avenue NW, Washington,
DC 20004, 202/566—1744.

EPA staff listed below in the FOR
FURTHER INFORMATION CONTACT section
may assist the public in answering
inquiries about deleted sites and
accessing deletion support
documentation, determining whether
there are additional physical deletion
dockets available, or if COVID
restrictions affect deletion docket
access.

The EPA continues to carefully and
continuously monitor information from
the Centers for Disease Control and
Prevention (CDC), local area health
departments, and our federal partners so
that we can respond rapidly as
conditions change regarding COVID.

FOR FURTHER INFORMATION CONTACT:

e Mabel Garcia, U.S. EPA Region 2
(NJ, NY, PR, VI), garcia.mabel@epa.gov,
212/637-4356.

e Andrew Hass, U.S. EPA Region 3
(DE, DC, MD, PA, VA, WV),
hass.andrew@epa.gov, 215/814—-2049.

e Leigh Lattimore, U.S. EPA Region 4
(AL, FL, GA, KY, MS, NC, SC, TN),
lattimore.leigh@epa.gov, 404/562—8768.

e Karen Cibulskis, U.S. EPA Region 5
(IL, IN, MI, MN, OH, WI),
cibulskis.karen@epa.gov, 312/886-1843.

e Maria Morey, U.S. EPA Region 7
(IA, KS, MO, NE), morey.maria@
epa.gov, 913/551-7079.


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:lattimore.leigh@epa.gov
mailto:cibulskis.karen@epa.gov
mailto:garcia.mabel@epa.gov
mailto:morey.maria@epa.gov
mailto:morey.maria@epa.gov
mailto:hass.andrew@epa.gov
https://www.regulations.gov
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e Linda Kiefer, U.S. EPA Region 8
(CO, MT, ND, SD, UT, WY),
kiefer.linda@epa.gov, 303/312-6689.

e Charles Sands, U.S. EPA
Headquarters, sands.charles@epa.gov,
202/566-1142.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Introduction

II. NPL Deletion Criteria

II1. Deletion Procedures

IV. Basis for Intended Full Site or Partial Site
Deletion

1. Introduction

EPA is issuing a proposed rule to
delete three sites and partially delete
eight sites from the National Priorities
List (NPL) and requests public
comments on this proposed action. The
NPL constitutes Appendix B of 40 CFR
part 300 which is the NCP, which EPA
created under section 105 of the
CERCLA statute of 1980, as amended.
EPA maintains the NPL as those sites
that appear to present a significant risk
to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). These partial deletions are
proposed in accordance with 40 CFR
300.425(e) and is consistent with the
Notice of Policy Change: Partial
Deletion of Sites Listed on the National
Priorities List. 60 FR 55466, (November
1, 1995). As described in 40 CFR
300.425(e)(3) of the NCP, a site or
portion of a site deleted from the NPL
remains eligible for Fund-financed
remedial action if future conditions
warrant such actions.

EPA will accept comments on the
proposal to delete or partially delete
these sites for thirty (30) days after
publication of this document in the
Federal Register.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III of this document
discusses procedures that EPA is using
for this action. Section IV of this
document discusses the site or portion
of the site proposed for deletion and
demonstrates how it meets the deletion
criteria, including reference documents
with the rationale and data principally
relied upon by the EPA to determine
that the Superfund response is
complete.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),

sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

I11. Deletion Procedures

The following procedures apply to the
deletion or partial deletion of the sites
in this proposed rule:

(1) EPA consulted with the respective
state before developing this Notice of
Intent for deletion.

(2) EPA has provided the state 30
working days for review of site deletion
documents prior to publication of it
today.

(3) In accordance with the criteria
discussed above, EPA has determined
that no further response is appropriate.

(4) The state, through their designated
state agency, has concurred with the
proposed deletion action.

(5) Concurrently, with the publication
of this Notice of Intent for deletion in
the Federal Register, a notice is being
published in a major local newspaper of
general circulation near the site. The
newspaper announces the 30-day public
comment period concerning the
proposed action for deletion.

(6) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket, made
these items available for public
inspection, and copying at the Regional
Records Center identified above.

If comments are received within the
30-day comment period on this
document, EPA will evaluate and
respond accordingly to the comments
before making a final decision to delete
or partially delete the site. If necessary,
EPA will prepare a Responsiveness
Summary to address any significant
public comments received. After the
public comment period, if EPA
determines it is still appropriate to
delete or partially delete the site, the
EPA will publish a final Notice of
Deletion or Partial Deletion in the
Federal Register. Public notices, public
submissions and copies of the
Responsiveness Summary, if prepared,
will be made available to interested
parties and included in the site
information repositories listed above.

Deletion of a site or a portion of a site
from the NPL does not itself create,
alter, or revoke any individual’s rights
or obligations. Deletion of a site or a
portion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Full Site or Partial Site
Deletion

The site to be deleted or partially
deleted from the NPL, the location of
the site, and docket number with
information including reference
documents with the rationale and data
principally relied upon by the EPA to
determine that the Superfund response
is complete are specified in Table 1. The
NCP permits activities to occur at a
deleted site, or that media or parcel of
a partially deleted site, including
operation and maintenance of the
remedy, monitoring, and five-year
reviews. These activities for the site are
entered in Table 1, if applicable, under
Footnote such that; 1= site has
continued operation and maintenance of
the remedy, 2= site receives continued
monitoring, and 3= site five-year
reviews are conducted.
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TABLE 1
Site name City/county, state Type Docket No. Footnote
Haviland complex .............. Town of Hyde Park, NY ... | Full ........ccooooiiiiiniin. EPA-HQ-OLEM-2022—
0968.
Smithtown Ground Water Smithtown, NY .................. FUll s EPA-HQ-OLEM-2022—
Contamination. 0964.
Jackson Ceramix ............... Falls Creek, PA ................. Partial ........oooeeveeieeeiieines EPA-HQ-OLEM-2022—
0854.
Fort Hartford Coal Co. Olaton, KY ...ccoeiiiiiiiiens Full oo EPA-HQ-OLEM-2022— 1,2,3
Stone Quarry. 0948.
Marine Corps Logistics Albany, GA ... Partial ......cccooviiiiiiie, EPA-HQ-OLEM-2021-
Base. 0486.
Redstone Arsenal Huntsville, AL ..........cc...... Partial .......coovevveeieeeiieines EPA-HQ-OLEM-2022— 1,3
(USARMY/NASA). 0949.
Tyndall Air Force Base ...... Panama City, FL ............... Partial .....cccoooiiiiiiien. EPA-HQ-OLEM-2022—
0947.
Aircraft Components (D & | Benton Harbor, Ml ............ Partial ......ccooociiiiiiiee EPA-HQ-OLEM-2022—
L Sales). 0828.
Omaha Lead .........cccuuueeee... Omaha, NE .......ccceeeeenene Partial .......coooeeeeieeiiieines EPA-HQ-SFUND—-2023— 1,3
0021.
Anaconda Co. Smelter ...... Anaconda, MT .................. Partial .......coooeeeeieeiiieines EPA-HQ-OLEM-2022— 1,3
0965.
Eagle Mine .........cccoeveenee. Minturn/Redcliff, CO .......... Partial ........oooevveeieeeiieiees EPA-HQ-OLEM-2022— 1,3
0966.

Table 2 includes information
concerning whether the full site is
proposed for deletion from the NPL or
a description of the area, media or

Operable Units (OUs) of the NPL site
proposed for partial deletion from the
NPL, and an email address to which
public comments may be submitted if

TABLE 2

the commenter does not comment using
https://www.regulations.gov.

Site name

Full site deletion (full) or media/parcels/
description for partial deletion

E-mail address for public comments

Haviland Complex
Smithtown Ground Water Contamination .
Jackson Ceramix

Fort Hartford Coal Co. Stone Quarry
Marine Corps Logistics Base
Redstone Arsenal (USARMY/NASA) ...
Tyndall Air Force Base
Aircraft Components (D & L Sales)
Omaha Lead
Anaconda Co. Smelter
Eagle Mine

Soils and unsaturated subsurface vadose
zones from OU 1 Baseball Field.
Full
OU 3 Soils
Soils and pipeline sediments from OU-26
13 specified operable units
OU 1 radiological cleanup
13 residential properties
OU 15 Mill Creek
5.31 acres of soils in the OU 3 North Property
Redevelopment—Trestle Area.

duda.damian @epa.gov.
henry.sherrel @epa.gov.
debonis.michael01 @epa.gov.

jackson.brad @epa.gov.
martin.anna @epa.gov.
jackson.brad @epa.gov.
jackson.brad @epa.gov.
cibulskis.karen @epa.gov.
morey.maria @epa.gov.
coleman.charles @epa.gov.
chan.sydney @epa.gov.

EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Deletion from the NPL
does not preclude further remedial
action. Whenever there is a significant
release from a site deleted from the NPL,
the deleted site may be restored to the
NPL without application of the hazard
ranking system. Deletion of a site from
the NPL does not affect responsible
party liability in the unlikely event that

future conditions warrant further
actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1251 et seq.; 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

Larry Douchand,

Office Director, Office of Superfund
Remediation and Technology Innovation.
[FR Doc. 2023—03148 Filed 2—-21-23; 8:45 am]|
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 402
Office of the Secretary
45 CFR Part 102
[CMS-6061-RCN]

RIN 0938-AT86

Medicare Secondary Payer and Certain
Civil Money Penalties; Extension of
Timeline for Publication of Final Rule

AGENCY: Centers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).

ACTION: Extension of timeline.

SUMMARY: This document announces the
1-year extension of the timeline for
publication of the final rule. Section
1871(a)(3)(A) of the Social Security Act
(the Act) requires us to establish and
publish a regular timeline for the
publication of final regulations based on
the previous publication of a proposed
regulation. Section 1871(a)(3)(B) of the
Act allows us to extend the timeline for
publication of the final rule by
publishing a Federal Register document
which includes a brief explanation of
the justification for the variation in the
timeline.

DATES: As of February 22, 2023, the
timeline for the publication of the final
rule to finalize the provisions of the
proposed rule published on February
18, 2020 (85 FR 8793), is extended until
February 18, 2024.

ADDRESSES: This is not a solicitation for
comment. The February 18, 2020
proposed rule is available at https://
www.federalregister.gov/d/2020-02085.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Cipa, (410) 786—3259.
SUPPLEMENTARY INFORMATION: In the
February 18, 2020 Federal Register (85
FR 8793), we published a proposed rule
titled “Medicare Secondary Payer and
Certain Civil Money Penalties” that
specified how and when CMS would
calculate and impose civil money
penalties (CMPs) when group health
plan (GHP) and non-group health plan
(NGHP) responsible reporting entities
(RREs) fail to meet their Medicare
Secondary Payer (MSP) reporting
obligations, as required under sections
1862(b)(7) and 1862(b)(8) of the Social
Security Act (the Act). This document
announces an extension of the timeline
for publication of the final rule.

Section 1871(a)(3)(A) of the Act
requires us to establish and publish a
regular timeline for the publication of
final regulations based on the previous
publication of a proposed regulation.

Section 1871(a)(3)(B) of the Act
allows the regular timeline for
publishing Medicare final regulations to
vary based on the complexity of the
regulation, number and scope of
comments received, and other related
factors. The initial targeted timeline for
a rule cannot exceed 3 years from the
date of publishing the proposed
regulation, absent exceptional
circumstances. For the February 18,
2020 proposed rule, the timeline
established by the Secretary provided a
targeted publication date of February 18,
2023. The Secretary may extend the
initial targeted publication date of the
final regulation if the Secretary provides
public notice, including a brief
explanation of the justification for the
variation, no later than the regulation’s
previously established proposed
publication date.

Consistent with the aforementioned
statutory provision, we are providing a
brief explanation of the agency’s
circumstances that have led us to vary

the timeline for publishing the final
rule. These are exceptional
circumstances, although the Act does
not require exceptional circumstances
for such extensions. (For more detailed
information, see footnote number 24 in
the February 1, 2023 Federal Register
document (88 FR 6648)). We are not
able to meet the initial targeted 3-year
timeline for publication due to delays
related to the need for additional, time-
consuming data analysis resulting from
public inquiry. It was not possible to
conclude this data analysis on the
initial, targeted timeline for the
proposed rule because public listening
sessions raised additional concerns that
CMS believed were important to
properly and thoroughly research prior
to publishing the final rule. We have
decided that it is critical to conduct
additional analysis about the economic
impact of the rule. We are preparing
additional data analysis and predictive
modeling to better understand the
economic impact of the proposed rule
across different insurer types. This data
analysis is designed to review the actual
current reporting and model potential
penalties that would be imposed were
the final rule in place. Along with
delays resulting from the agency’s focus
on the COVID-19 public health
emergency, we determined that
additional time is needed to address the
complex policy and operational issues
that were raised. We are extending the
publication deadline so as to provide
the most accurate, complete, and robust
data possible to confirm the intent and
economic impact of the final rule.

This document extends the timeline
for publication of the final rule for one
year until February 18, 2024.

Elizabeth J. Gramling,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2023-03621 Filed 2—17-23; 4:15 pm]
BILLING CODE 4120-01-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection: Special Uses
AGENCY: Forest Service, Agriculture
(USDA).

ACTION: Notice of approved revisions to
information collection requirement.

OMB has approved the Forest
Service’s proposed revisions to
information collection requirement
(ICR) 0596—0082 under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
The proposed revisions to ICR 0596—
0082 were published in the Federal
Register for public comment on
September 15, 2020 (85 FR 57181), as
required by the Paperwork Reduction
Act and section 14(a) of the Forest and
Rangeland Renewable Resources
Planning Act of 1974, 16 U.S.C. 1612(a).
The Forest Service’s responses to
comments received on the proposed
revisions to ICR 0596—0082 are posted at
https://www.fs.usda.gov/managing-
land/lands-realty-management/forms.

Dated: February 15, 2023.
Kevin Knesek,

Acting Deputy Director, Lands and Realty
Management and Minerals & Geology,
National Forest System.

[FR Doc. 2023-03600 Filed 2—21-23; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Gifford Pinchot Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Gifford Pinchot Resource
Advisory Committee (RAC) will hold
two public meetings according to the
details shown below. The committee is
authorized under the Secure Rural

Schools and Community Self-
Determination Act (the Act) and
operates in compliance with the Federal
Advisory Committee Act (FACA). The
purpose of the committee is to improve
collaborative relationships and to
provide advice and recommendations to
the Forest Service concerning projects
and funding consistent with title II of
the Act, as well as make
recommendations on recreation fee
proposals for sites on the Gifford
Pinchot National Forest, consistent with
the Federal Lands Recreation
Enhancement Act. General information
and meeting details can be found at the
following website: https://
www.fs.usda.gov/main/giffordpinchot/
workingtogether/advisorycommittees.
DATES: The Recreation Fee Proposal
meeting will be held on March 9, 2023,
8:30 a.m.—12 p.m. Pacific Standard
Time. The SRS/Title II meeting will be
held on March 10, 2023, 9:30 a.m.—3:30
p-m. Pacific Standard Time. All RAC
meetings are subject to cancellation. For
status of the meeting prior to
attendance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Oral Comments: Individuals wishing
to make an oral statement at any of the
meetings should make a request in
writing by March 6, 2023 to be
scheduled on the agenda for that
particular meeting.

Written Comments: Anyone who
would like to bring related matters to
the attention of the committee may file
written statements with the committee
staff before or by March 31, 2023.
ADDRESSES: The Recreation Fee
Proposal RAC meeting is open to the
public and will be held virtually via
telephone and/or video conference.
Virtual meeting participation details can
be found on the website listed under
SUMMARY or by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT.

The SRS/Title II RAC meeting is open
to the public and will be held at the
Gifford Pinchot National Forest
Headquarters, located at 987 McClellan
Rd., Vancouver, Washington 98661. The
public may also join virtually via
telephone and/or video conference.
Virtual meeting participation details can
be found on the website listed under
SUMMARY or by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT.

Written comments may be submitted
as described under SUPPLEMENTARY
INFORMATION. All comments, including
names and addresses when provided,
are placed in the record and are
available for public inspection and
copying. The public may inspect
comments received upon request.

FOR FURTHER INFORMATION CONTACT: Gala
Miller, Designated Federal Officer
(DFO), by phone at 360—891-5014 or
email at gala.miller@usda.gov.
Individuals who use telecommunication
devices for the deaf and hard of hearing
(TDD) may call the Federal Relay
Service (FRS) at 800-877—-8339, 24
hours a day, every day of the year,
including holidays.

SUPPLEMENTARY INFORMATION: The
purpose of the SRS/Title II meeting is
to:

1. Elect a Chairperson;

2. Hear from Title II project
proponents and discuss Title II project
proposals;

3. Make funding recommendations on
Title II projects;

4. Approve meeting minutes.

The purpose of the Recreation Fee
Proposal meeting is to:

1. Discuss the proposed Gifford
Pinchot Recreation Fee Proposal;

2. Make recommendations on
recreation fee proposals;

3. Approve meeting minutes.

The meetings are open to the public.
The agendas will include time for
individuals to make oral statements of
three minutes or less. Individuals
wishing to make an oral statement at
any of the meetings should make a
request in writing by March 6, 2023 to
be scheduled on the agenda for that
particular meeting. Anyone who would
like to bring related matters to the
attention of the committee may file
written statements with the committee
staff before or by March 31, 2023.

Written comments and requests for
time for oral comments must be sent to
Gala Miller, Gifford Pinchot National
Forest Headquarters, 987 McClellan Rd.,
Vancouver, WA 98661; or by email to
gala.miller@usda.gov. Persons with
disabilities who require alternative
means of communication for program
information (e.g., Braille, large print,
audiotape, American Sign Language,
etc.) should contact the responsible
Agency or USDA’s TARGET Center at
202—720-2600 (voice and TTY) or
contact USDA through the Federal Relay


https://www.fs.usda.gov/main/giffordpinchot/workingtogether/advisorycommittees
https://www.fs.usda.gov/main/giffordpinchot/workingtogether/advisorycommittees
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Service at 800—-877-8339. Additionally,
program information may be made
available in languages other than
English.

USDA programs are prohibited from
discriminating based on race, color,
national origin, religion, sex, gender
identity (including gender expression),
sexual orientation, disability, age,
marital status, family/parental status,
income derived from a public assistance
program, political beliefs, or reprisal or
retaliation for prior civil rights activity,
in any program or activity conducted or
funded by USDA (not all bases apply to
all programs). Remedies and complaint
filing deadlines vary by program or
incident.

Equal opportunity practices in
accordance with USDA’s policies will
be followed in all appointments to the
Committee. To ensure that the
recommendations of the Committee
have taken in account the needs of the
diverse groups served by USDA,
membership shall include to the extent
possible, individuals with demonstrated
ability to represent minorities, women,
and person with disabilities. USDA is
an equal opportunity provider,
employer, and lender.

Dated: February 15, 2023.
Cikena Reid,
USDA Committee Management Officer.
[FR Doc. 2023-03660 Filed 2—21-23; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-601]

Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished,
From the People’s Republic of China:
Final Results of Antidumping Duty
Changed Circumstances Review

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On January 3, 2023, the U.S.
Department of Commerce (Commerce)
published the preliminary results of the
changed circumstances review (CCR) of
the antidumping duty order on tapered
roller bearings and parts thereof,
finished and unfinished from the
People’s Republic of China (China).
Commerce preliminarily determined
that Stemco Vehicle Technology
(Suzhou) Co., Ltd. (Stemco) is the
successor-in-interest to GGB Bearing
Technology (Suzhou) Co., Ltd. (GGB).
For these final results, Commerce
continues to find that Stemco is the
successor-in-interest to GGB.

DATES: Applicable February 22, 2023.

FOR FURTHER INFORMATION CONTACT:
Melissa Porpotage, AD/CVD Operations,
Office II, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-1413.

SUPPLEMENTARY INFORMATION:
Background

On January 3, 2023, Commerce
published the Initiation and Preliminary
Results? of this CCR, in which
Commerce preliminarily found that
Stemco is the successor-in-interest to
GGB in the context of the Order.2 We
provided interested parties with the
opportunity to comment and request a
public hearing regarding the Initiation
and Preliminary Results.? On February
2, 2023, Stemco submitted a letter in
lieu of a case brief noting that Stemco
supports Commerce’s findings and
requests that Commerce affirm the
Initiation and Preliminary Results.* We
received no other comments.

Scope of the Order

Merchandise covered by the Order are
tapered roller bearings and parts thereof,
finished and unfinished, from China;
flange, take up cartridge, and hanger
units incorporating tapered roller
bearings; and tapered roller housings
(except pillow blocks) incorporating
tapered rollers, with or without
spindles, whether or not for automotive
use. These products are currently
classifiable under Harmonized Tariff
Schedule of the United States (HTSUS)
item numbers 8482.20.00,
8482.91.00.50, 8482.99.15, 8482.99.45,
8483.20.40, 8483.20.80, 8483.30.80,
8483.90.20, 8483.90.30, 8483.90.80,
8708.70.6060, 8708.99.2300,
8708.99.4850, 8708.99.6890,
8708.99.8115, and 8708.99.8180.
Although the HTSUS item numbers are
provided for convenience and customs

1 See Tapered Roller Bearings and Parts Thereof,
Finished and Unfinished, from the People’s
Republic of China: Notice of Initiation and
Preliminary Results of Antidumping Duty Changed
Circumstances Review, 88 FR 49 (January 3, 2023)
(Initiation and Preliminary Results).

2]d.; see also Tapered Roller Bearings and Parts
Thereof, Finished or Unfinished, from the People’s
Republic of China, 52 FR 22667 (June 15, 1987), as
amended in Tapered Roller Bearings from the
People’s Republic of China; Amendment to Final
Determination of Sales at Less Than Fair Value and
Antidumping Duty Order in Accordance with
Decision Upon Remand, 55 FR 6669 (February 26,
1990) (Order).

3 See Initiation and Preliminary Results, 88 FR at
50.

4 See Stemco’s Letter, “Stemco’s Letter in Lieu of
Case Brief,” dated February 2, 2023 (Stemco’s
Letter).

purposes, the written description of the
scope of the Order is dispositive.

Final Results of Review

Based on the comments received 5 and
finding no information or evidence on
the record that calls into question the
Initiation and Preliminary Results, we
continue to find that Stemco is the
successor-in-interest to GGB.® As a
result of this determination and
consistent with established practice, we
find that Stemco is entitled to receive
the cash deposit rate assigned to GGB.
Consequently, Commerce will instruct
U.S. Customs and Border Protection to
suspend entries of subject merchandise
produced or exported by Stemco at
GGB’s current cash deposit rate of 7.04
percent.” This cash deposit requirement
will be effective on the publication date
of these final results and shall remain in
effect until further notice.

Administrative Protective Order

This notice serves as a final reminder
to parties subject to an administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is