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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

6 CFR Part 29

Protected Critical Infrastructure
Information: Technical Amendments

AGENCY: Cybersecurity and
Infrastructure Security Agency, DHS.
ACTION: Final rule; technical
amendment.

SUMMARY: This final rule amends the
Protected Critical Infrastructure
Information regulations to provide non-
substantive technical, organizational,
and conforming updates that are
intended to improve the accuracy of
these provisions. This action is editorial
in nature and does not impose any new
regulatory requirements on affected
parties.

DATES: This final rule is effective
December 21, 2022.

FOR FURTHER INFORMATION CONTACT:
Phillip Boggs, Protected Critical
Infrastructure Information Program
Manager, (202) 878-2859,
Phillip.Boggs@cisa.dhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to the Critical Infrastructure
Information Act of 20021 (CII Act), the
Department of Homeland Security
(DHS) established uniform procedures
for the receipt, care, and storage of
critical infrastructure information
voluntarily provided to the Federal
government by the public. (69 FR 8074,
Feb. 20, 2004; 71 FR 52262, Sep. 1,
2006). Today, these procedures are
known as the Protected Critical
Infrastructure Information (PCII)
regulations outlined in Title 6, part 29
of the Code of Federal Regulations (6
CFR part 29). In 2007, DHS transitioned
the responsibility to carry out the
functions and responsibilities of the
PCII Program from the DHS

16 U.S.C. 671-674.

Preparedness Directorate to the National
Protection and Programs Directorate
(NPPD).2 In 2018, Congress passed the
Cybersecurity and Infrastructure
Security Agency Act of 2018 which
redesignated NPPD as the Cybersecurity
and Infrastructure Security Agency
(CISA) and established it as a new
agency within DHS.3 This technical
amendment is intended to account for
the organizational changes related to
responsibility for the PCII Program
within DHS and improve the
regulation’s accuracy through non-
substantive, technical, and editorial
updates. See the Description of
Technical Amendments section below
for a more detailed discussion of the
updates included in this action.

II. Description of Technical
Amendments

Technical amendments are made
through this final rule to apply
throughout the entirety of 6 CFR part 29.
A majority of the changes made
throughout 6 CFR part 29 are intended
to reflect that CISA is the agency
responsible for operating the PCII
Program within DHS and providing the
public with accurate information
regarding how CISA currently operates
the program. Specifically, the part is
amended to accurately identify the
names of offices and titles of personnel
responsible for operating the PCII
Program within CISA and to update
legal citations and cross-references. This
rule also creates several new definitions
and amends existing definitions to
clarify terms, titles, and acronyms used
throughout the part that are specific to
CISA’s operation of the PCII Program.
For example, some new definitions
include “CISA”, “Director”, “Executive
Assistant Director”, and “PCII Program
Manager” and do not create substantive
changes to the regulations. Other
definitions such as ““Critical
Infrastructure”, “Information Sharing
and Analysis Organization”, and
“Voluntary or Voluntarily” are amended
through this rule to align the definitions

2Notices of Implementation of the Post-Katrina
Emergency Reform Act of 2006 and of Additional
Changes Pursuant to Section 872 of the Homeland
Security Act of 2002, to Michael B. Enzi, U.S.
Senate Committee on Health, Education, Labor and
Pensions (Jan. 28, 2007) and to Bennie G.
Thompson, U.S. House of Representatives
Committee on Homeland Security (Sep. 11, 2007)
(on file with the Department of Homeland Security).

36 U.S.C. 652(a).

with the exact statutory text of the CII
Act or to update outdated legal
citations.

This final rule also makes changes
throughout the entirety of 6 CFR part 29
to correct typographical and
grammatical errors and to clarify the
regulation through stylistic wording and
organizational changes. Some of these
changes in the wording of the regulation
are to align the regulatory text with the
statutory text of the CII Act by
incorporating the exact statutory
language instead of cross-references to
the CII Act or to add words from the
statutory language of the CII Act which
were initially erroneously omitted from
6 CFR part 29. Other wording and
organizational changes are editorial in
nature and intended to improve the
clarity of the regulatory text. An
example of such changes in wording
includes the deletion of “tribal”” used
throughout the PCII regulations in the
interest of brevity and ease of reading.
Deleting ““tribal”’ does not change the
scope or substance of the rule because
the definition of “Local government” in
Section 29.2 expressly includes “Indian
tribe or authorized tribal organization,
or in Alaska, a Native village or Alaska
Regional Native Corporation.” Overall,
none of the technical amendments made
through this final rule should be
construed as modifying or creating any
new substantive requirements.

A. Significant Changes to Regulatory
Text

Some of the most significant changes
to the regulation include changes to:

Section 29.3 Effect of Provisions

The section title has been replaced
with “FOIA Exemptions and
Restrictions on Regulatory Use of PCII”
to more accurately describe the content
provided in this section which relates to
FOIA exemptions for PCII and other
restrictions on the use of PCII.

Section 29.5 Requirements for
Protection

In section 29.5(a)(3)(iii)(A) & (B), the
“and” inserted between subparagraphs
(A) & (B) has been replaced with “or”
to correct a technical drafting error. As
currently written, the “and” between
both subparagraphs suggests that
submitters must provide identical
electronic and non-electronic express
statements to CISA in order to receive
PCII protection for electronically
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submitted information. However, the
statute only requires, and PCII Program
only needs, one express statement to
accompany written information or
records seeking PCII protection
regardless of the method used to submit
the information to CISA (e.g.,
documentary, oral, or electronic
submission formats). This change aligns
the regulatory text with the legal
requirements for PCII protection of
information under the CII Act and
eliminates the technical drafting error
suggesting that submitters must follow a
duplicative and more burdensome
process for electronic submissions to
receive PCII protection.

Section 29.6 Acknowledgment of
Receipt, Validation, and Marking

Throughout this section, the term
“calendar” has been added throughout
the section to areas describing deadlines
where it was erroneously omitted. This
change is made to improve consistency
and clarity throughout the section and
to reflect the PCII Program’s
longstanding practice of using calendar
days for all deadlines related to this
section.

In section 29.6(e)(2)(ii), the paragraph
was reorganized and revised to improve
clarity on the chronological steps that
CISA follows to return to the submitter
information that is not eligible for PCII
protection. The changes to this
paragraph are editorial in nature to
reflect a chronological sequence. They
do not change any of the steps that CISA
will follow to return information to
submitters.

B. Amendatory Instructions

Amendatory instructions are the
standard terms that the Office of the
Federal Register uses to give specific
instructions on how to change the CFR.
Due to the extensive number of
technical and conforming amendments
made through this final rule, CISA is
utilizing the Office of the Federal
Register’s new amendatory instruction
“revise and republish” to codify the
revisions set out in this regulatory
action.* Use of the combined instruction
allows CISA to republish 6 CFR part 29
in its entirety instead of using piecemeal
amendments to revise the full unit of
the CFR. Because piecemeal
amendments are not used in this rule to
signal where changes have been made,
CISA intends to publish an unofficial,
informal document showing what

4The Office of the Federal Register’s Document
Drafting Handbook (Chapter 2, 2-39) explains that
agencies ‘“use [r]epublish to set out unchanged text
for the convenience of the reader, often to provide
context for your regulatory changes.” https://
www.archives.gov/federal-register/write/handbook.

changes CISA made through this final
rule to assist industry and other
stakeholders in reviewing the changes
that this final rule makes to the
regulatory text. CISA will make the
unofficial, informal document showing
edits available on its website at https://
www.cisa.gov/pcii-program.

III. Exemption From Public Notice and
Delayed Effective Date Requirements

DHS has determined that this
rulemaking is exempt from notice-and-
comment rulemaking requirements
under 5 U.S.C. 553(b)(A) and 5 U.S.C.
553(b)(B). Many of the amendments
made through this action pertain solely
to the organizational change in
responsibility for the PCII Program
within DHS and constitute “rules of
agency organization, procedure, or
practice” not subject to the
Administrative Procedure Act’s (APA)
notice and comment requirements
under 5 U.S.C. 553(b)(A). All of the
amendments made through this action
are technical or editorial non-
substantive corrections, which are
intended to provide the public with
more accurate and current regulatory
information about the PCII Program.
These changes are necessary to correct
errors and grammatical language, update
definitions and titles, provide current
legal citations, and make other non-
substantive amendments that improve
the clarity of the CFR. None of the
amendments included in this action
will have a substantive impact on the
public and nor will they alter the
regulatory requirements in the affected
part. Accordingly, CISA finds for good
cause that this final rule is exempt from
public notice-and-comment rulemaking
procedures under 5 U.S.C. 553(b)(B)
because such procedures are
unnecessary.

For the same reasons that this rule is
exempt from notice-and-comment
rulemaking requirements, and because
affected parties will not need time to
adjust to the amendments to the
regulation made through this action,
CISA finds that good cause exists to
make this final rule effective upon
publication in the Federal Register
under 5 U.S.C. 553(d)(3).

This final rule constitutes final agency
action under the APA and is issued
under the authority of 5 U.S.C. 552(a),
5 U.S.C. 553, and 6 U.S.C. 673.

IV. Regulatory Flexibility Act and
Executive Order 12866

Because CISA has determined that
this rule is exempt from notice and
comment rulemaking requirements, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) do not apply

to this action. This technical
amendment also does not meet the
criteria for a ““significant regulatory
action” as specified in Executive Order
12866.

V. Paperwork Reduction Act

There is no new or amended
collection of information required by
this document; therefore, the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3507) are inapplicable.

List of Subjects in 6 CFR Part 29

Confidential business information,
Reporting and record keeping
requirements.

m For the reasons set forth in the
preamble, the Department of Homeland
Security amends 6 CFR part 29 as
follows:

PART 29—PROTECTED CRITICAL
INFASTRUCTURE INFORMATION

Sec.

29.1 Purpose and scope.

29.2 Definitions.

29.3 FOIA exemptions and restrictions on
use of PCIL

29.4 PCII program administration.

29.5 Requirements for protection.

29.6 Acknowledgement of receipt,
validation, and marking.

29.7 Safeguarding of PCIIL

29.8 Disclosure of PCIL

29.9 Investigation and reporting of violation
of PCII procedures.

m 1. Revise the authority citation to read
as follows:

Authority: 6 U.S.C. 671-674; Section
2222-2225 of the Homeland Security Act of
2002, Pub. L. 107-296, 116 Stat. 2135, as
amended by Subtitle B of the Cybersecurity
and Infrastructure Security Act of 2018, Pub.
L. 115-278, 132 Stat. 4184. 5 U.S.C. 301.

m 2. Revise and republish §§29.1
through 29.9 to read as follows:

§29.1 Purpose and scope.

(a) Purpose of this part. This part
implements the Critical Infrastructure
Information Act of 2002 (CII Act) by
establishing uniform procedures for the
receipt, care, and storage of Critical
Infrastructure Information voluntarily
submitted to the Department of
Homeland Security through CISA.
Consistent with the statutory mission of
DHS to prevent terrorist attacks within
the United States and reduce the
vulnerability of the United States to
terrorism, CISA will encourage the
voluntary submission of CII by
safeguarding and protecting that
information from unauthorized
disclosure and by ensuring that such
information is, as necessary, securely
shared with State and Local
governments pursuant to the CII Act. As
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required by the CII Act, this part
establishes procedures regarding:

(1) The acknowledgment of receipt by
CISA of voluntarily submitted CII;

(2) The receipt, validation, handling,
storage, proper marking, and use of
information as PCII;

(3) The safeguarding and maintenance
of the confidentiality of such
information and appropriate sharing of
such information with State and Local
governments or government agencies
pursuant to 6 U.S.C. 673(a)(1)(E); and

(4) The issuance of advisories,
notices, and warnings related to the
protection of critical infrastructure or
protected systems in such a manner to
protect, as appropriate, from
unauthorized disclosure the source of
critical infrastructure information that
forms the basis of the warning, and any
information that is proprietary or
business sensitive, might be used to
identify the submitting person or entity,
or is otherwise not appropriately in the
public domain.

(b) Scope. This part applies to all
persons and entities that are authorized
to handle, use, store, or otherwise
accept receipt of PCIIL.

§29.2 Definitions.

For purposes of this part:

Critical Infrastructure has the same
meaning stated in 6 U.S.C. 101(4)
(which cross references the term used in
42 U.S.C. 5195c(e)) and means systems
and assets, whether physical or virtual,
so vital to the United States that the
incapacity or destruction of such
systems and assets would have a
debilitating impact on security, national
economic security, national public
health or safety, or any combination of
those matters.

Critical Infrastructure Information or
CII has the same meaning stated in 6
U.S.C. 671(1) and means information
not customarily in the public domain
and related to the security of critical
infrastructure or protected systems,
including documents, records or other
information concerning:

(1) Actual, potential, or threatened
interference with, attack on,
compromise of, or incapacitation of
critical infrastructure or protected
systems by either physical or computer-
based attack or other similar conduct
(including the misuse of or
unauthorized access to all types of
communications and data transmission
systems) that violates Federal, State, or
Local law, harms interstate commerce of
the United States, or threatens public
health or safety;

(2) The ability of any critical
infrastructure or protected system to
resist such interference, compromise, or

incapacitation, including any planned
or past assessment, projection, or
estimate of the vulnerability of critical
infrastructure or a protected system,
including security testing, risk
evaluation thereto, risk-management
planning, or risk audit; or

(3) Any planned or past operational
problem or solution regarding critical
infrastructure or protected systems,
including repair, recovery,
reconstruction, insurance, or continuity,
to the extent it is related to such
interference, compromise, or
incapacitation.

CII Act means the Critical
Infrastructure Information Act of 2002
in 6 U.S.C. 671-674; Sections 2222—
2225 of the Homeland Security Act of
2002, Public Law 107-296, 116 Stat.
2135, as amended by Subtitle B of the
Cybersecurity and Infrastructure
Security Act of 2018, Public Law 115—
278, 132 Stat. 4168.

CISA means the Cybersecurity and
Infrastructure Security Agency.

Department or DHS means the
Department of Homeland Security.

Director means the Director of the
CISA, any successors to that position
within the Department, or any designee.

Executive Assistant Director means
the Executive Assistant Director for the
Infrastructure Security Division of the
CISA, any successors to that position
within the Department, or any designee.

Information Sharing and Analysis
Organization or ISAO has the same
meaning stated in 6 U.S.C. 671(5) and
means any formal or informal entity or
collaboration created or employed by
public or private sector organizations for
purposes of:

(1) Gathering and analyzing CII,
including information related to
cybersecurity risks and incidents, in
order to better understand security
problems and interdependencies related
to critical infrastructure and protected
systems, so as to ensure the availability,
integrity, and reliability thereof;

(2) Communicating or disclosing CII,
including cybersecurity risks and
incidents, to help prevent, detect,
mitigate, or recover from the effects of
an interference, compromise, or an
incapacitation problem related to
critical infrastructure or protected
systems; and

(3) Voluntarily disseminating CII,
including cybersecurity risks and
incidents, to its members, Federal, State,
and Local governments, or any other
entities that may be of assistance in
carrying out the purposes specified in
paragraphs (h)(1) and (2) of this section.

In the public domain means
information lawfully, properly, and
regularly disclosed generally or broadly

to the public. Information regarding
system, facility, or operational security
is not “in the public domain.”
Information submitted with CII that is
proprietary or business sensitive, or
which might be used to identify a
submitting person or entity will not be
considered ““in the public domain.”
Information may be “business sensitive’
for this purpose whether or not it is
commercial in nature, and even if its
release could not demonstrably cause
substantial harm to the competitive
position of the submitting person or
entity.

Local government has the same
meaning stated in 6 U.S.C. 101(13) and
means:

(1) A county, municipality, city, town,
township, local public authority, school
district, special district, intrastate
district, council of governments
(regardless of whether the council of
governments is incorporated as a
nonprofit corporation under State law),
regional or interstate government entity,
or agency or instrumentality of a Local
government;

(2) An Indian tribe or authorized
tribal organization, or in Alaska, a
Native village or Alaska Regional Native
Corporation; and

(3) A rural community,
unincorporated town or village, or other
public entity.

Protected Critical Infrastructure
Information or PCII means validated CII,
including information covered by
§29.6(b) and (h), including the identity
of the submitting person or entity and
any person or entity on whose behalf
the submitting person or entity submits
the CII, that is voluntarily submitted,
directly or indirectly, to CISA, for its
use regarding the security of critical
infrastructure and protected systems,
analysis, warning, interdependency
study, recovery, reconstitution, or other
appropriate purpose. PCII also includes
any information, statements,
compilations or other materials
reasonably necessary to explain the CII,
put the CII in context, or describe the
importance or use of the CII when
accompanied by an express statement as
described in § 29.5.

PCII Program Manager means the
federal employee within the
Infrastructure Security Division of CISA
appointed as responsible for the
administration of the PCII Program
pursuant to this part, any successors to
that position within the Department, or
any designee.

PCII Program Manager’s Designee
means a federal employee outside of the
PCII Program Office, whether employed
by CISA or another federal agency, to
whom certain functions of the PCII

)
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Program Office are delegated by the PCII
Program Manager, as determined on a
case-by-case basis.

Protected Critical Infrastructure
Information Program Office or PCII
Program Office means the personnel
organized within the Infrastructure
Security Division of CISA who carry out
the operational and administrative
functions of the PCII Program pursuant
to the direction of the PCII Program
Manager.

PCII Program Officer means a Federal,
State, or Local government employee
appointed by their respective agency or
entity and, upon approval of the PCII
Program Manager, carries out the
responsibilities described in 6 CFR
29.4(d) to ensure the proper use, storage,
and handling of PCII within their
respective agency or entity.

Protected Critical Infrastructure
Information Program or PCII Program
means the program implementing the
CII Act within the Infrastructure
Security Division of the CISA, including
the maintenance, management, and
review of the information provided in
furtherance of the protections provided
by the CII Act.

Protected Critical Infrastructure
Information Management System or
PCIIMS means the electronic database
and platform used to record the receipt,
acknowledgement, validation, storage,
dissemination, and destruction of PCII.
PCIIMS also enables CISA to manage
and train individuals authorized to
view, handle, and access PCII.

Protected system has the same
meaning stated in 6 U.S.C. 671(6) and
means any service, physical or
computer-based system, process, or
procedure that directly or indirectly
affects the viability of a facility of
critical infrastructure; and includes any
physical or computer-based system,
including a computer, computer system,
computer or communications network,
or any component hardware or element
thereof, software program, processing
instructions, or information or data in
transmission or storage therein,
irrespective of the medium of
transmission or storage.

Purposes of the CII Act has the
meaning set forth in the CII Act and
includes the security of critical
infrastructure and protected systems,
analysis, warning, interdependency
study, recovery, reconstitution, or other
informational purposes.

Regulatory proceeding, as used in 6
U.S.C. 671(7) and this part, means
administrative proceedings in which
DHS is the adjudicating entity, and does
not include any form or type of
regulatory proceeding or other matter
outside of DHS.

State has the same meaning stated in
6 U.S.C. 101(17) and means any State of
the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, and any
possession of the United States.

Submission as referenced in these
procedures means any transmittal,
either directly or indirectly, of CII to the
CISA PCII Program Office or the PCII
Program Manager’s Designee, as set
forth herein.

Submitted in good faith means any
submission of information that could
reasonably be defined as CII or PCII
under this section. Upon validation of a
submission as PCII, CISA has
conclusively established the good faith
of the submission. Any information
qualifying as PCII by virtue of a
categorical inclusion identified by the
PCII Program Manager pursuant to this
part is submitted in good faith.

Voluntary or voluntarily, when used
in reference to any submission of CII,
means the submittal thereof in the
absence of an exercise of legal authority
by DHS to compel access to or
submission of such information.
Voluntary submission of CII may be
accomplished by (i.e., come from) a
single State or Local governmental
entity; private entity or person; or by an
ISAO acting on behalf of its members or
otherwise. There are two exclusions
from this definition:

(1) In the case of any action brought
under the securities laws—as is defined
in 15 U.S.C. 78c(a)(47)—the term
“voluntary” or ‘“voluntarily”’ does not
include:

(i) Information or statements
contained in any documents or
materials filed pursuant to 15 U.S.C.
781(i) with the U.S. Securities and
Exchange Commission or with federal
banking regulators; or

(ii) A writing that accompanied the
solicitation of an offer or a sale of
securities; and

(2) Information or statements
previously submitted to DHS in the
course of a regulatory proceeding or a
licensing or permitting determination
are not ‘“voluntarily submitted.” In
addition, the submission of information
to DHS for purposes of seeking a federal
preference or benefit, including CII
submitted to support an application for
a DHS grant to secure critical
infrastructure will be considered a
voluntary submission of information.
Applications for Support Anti-terrorism
by Fostering Effective Technologies Act
of 2002 filed pursuant to 6 U.S.C. 441
et seq., or SAFETY Act Designation or
Certification under 6 CFR part 25, will

also be considered a voluntary
submission.

Used directly by such agency, any
other Federal, State, or Local authority,
or any third party, in any civil action
arising under Federal or State law in 6
U.S.C. 673(a)(1)(C) means any use in
any proceeding other than a criminal
prosecution before any court of the
United States or of a State or otherwise,
of any PCII, or any drafts or copies of
PCII retained by the submitter,
including the opinions, evaluations,
analyses and conclusions prepared and
submitted as CII, as evidence at trial or
in any pretrial or other discovery,
notwithstanding whether the United
States, its agencies, officers, or
employees is or are a party to such
proceeding.

§29.3 FOIA exemptions and restrictions
on use of PCII.

(a) Freedom of Information Act
disclosure exemptions. Information that
is separately exempt from public
disclosure under the Freedom of
Information Act (5 U.S.C. 552) or
applicable State, or Local law does not
lose its separate exemption from public
disclosure due to the applicability of
these procedures or any failure to follow
them.

(b) Restriction on use of PCII by
regulatory agencies and other Federal,
State, and Local agencies. A Federal,
State, or Local government agency that
receives PCII may utilize the PCII only
for purposes appropriate under the CII
Act, including securing critical
infrastructure or protected systems.
Such PCII may not be utilized for any
other collateral regulatory purposes
without the written consent of the PCII
Program Manager and of the submitting
person or entity. The PCII Program
Manager or the PCII Program Manager’s
Designee will not share PCII with
Federal, State, or Local government
agencies without instituting appropriate
measures to ensure that PCII is used
only for appropriate purposes.

§29.4 PCIl Program administration.

(a) Cybersecurity and Infrastructure
Security Agency. The Secretary of the
Department of Homeland Security
hereby designates the Director as the
senior DHS official responsible for the
direction and administration of the PCII
Program. The Director administers this
program through the Executive
Assistant Director.

(b) Appointment of a PCII Program
Manager. The Director will:

(1) Appoint a PCII Program Manager
serving under the Executive Assistant
Director who is responsible for the
administration of the PCII Program;
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(2) Commit resources necessary for
the effective implementation of the PCII
Program;

(3) Ensure that sufficient personnel,
including detailees or assignees from
other federal national security,
homeland security, or law enforcement
entities, as the Director deems
appropriate, are assigned to the PCII
Program to facilitate secure information
sharing with appropriate authorities;
and

(4) Promulgate implementing
directives and prepare training
materials, as appropriate, for the proper
treatment of PCIL

(c) Appointment of PCII Program
Officers. The PCII Program Manager will
establish procedures to ensure that each
DHS component and each Federal,
State, or Local agency or entity that
works with PCII appoints one or more
employees to serve as a PCII Program
Officer in order to carry out the
responsibilities stated in paragraph (d)
of this section. Persons appointed to
serve as PCII Program Officers must be
fully familiar with these procedures.

(d) Responsibilities of PCII Program
Officers. PCII Program Officers:

(1) Oversee the handling, use, and
storage of PCII;

(2) Ensure the secure sharing of PCII
with appropriate authorities and
individuals, as set forth in § 29.1(a), and
paragraph (b)(3) of this section;

(3) Establish and maintain an ongoing
self-inspection program including
periodic review and assessment of
compliance with handling, use, and
storage of PCII;

(4) Establish additional procedures,
measures, and penalties, as necessary, to
prevent unauthorized access to PCII;
and

(5) Ensure prompt and appropriate
coordination with the PCII Program
Manager regarding any request,
challenge, or complaint arising out of
the implementation of these regulations.

(e) Protected Critical Infrastructure
Information Management System or
PCIIMS. The PCII Program Manager will
develop, for use by the PCII Program
Office and the PCII Manager’s
Designees, an electronic database to be
known as PCIIMS to record the receipt,
acknowledgement, validation, storage,
dissemination, and destruction of PCII.
This compilation of PCII must be
safeguarded and protected in
accordance with the provisions of the
CII Act. The PCII Program Manager may
require the completion of appropriate
background investigations of an
individual before granting that
individual access to any PCIL

§29.5 Requirements for protection.

(a) CII receives the protections of the
CII Act when:

(1) Such information is voluntarily
submitted, directly or indirectly, to the
PCII Program Office or a PCII Program
Manager’s Designee;

(2) The information is submitted for
protected use regarding the security of
critical infrastructure or protected
systems, analysis, warning,
interdependency study, recovery,
reconstitution, or other appropriate
purposes including, without limitation,
for the identification, analysis,
prevention, preemption, disruption,
defense against and/or mitigation of
terrorist threats to the homeland;

(3) The information is labeled with an
express statement as follows:

(i) Documentary submissions. In the
case of documentary submissions, a
written marking on the information or
records substantially similar to the
following: ““This information is
voluntarily submitted to the federal
government in expectation of protection
from disclosure as provided by the
provisions of the Critical Infrastructure
Information Act of 2002, as amended by
the Cybersecurity and Infrastructure
Security Act of 2018”;

(ii) Oral submissions. In the case of
oral submissions:

(A) Through an oral statement, made
at the time of the oral submission or
within a reasonable period of time
thereafter, indicating an expectation of
protection from disclosure as provided
by the provisions of the CII Act; and

(B) Through a written statement
substantially similar to the one specified
above in paragraph (a)(3)(i) of this
section accompanied by a document
that memorializes the nature of the oral
submission initially provided to the
PCII Program Office or the PCII Program
Manager’s Designee within a reasonable
period of time after making the oral
submission; or

(iii) Electronic submissions. In the
case of electronic submissions:

(A) Through an electronically
submitted statement made within a
reasonable period of time after making
the electronic submission, indicating an
expectation of protection from
disclosure as provided by the provisions
of the CII Act; or

(B) Through a non-electronically
submitted written statement
substantially similar to the one specified
in paragraph (a)(3)(i) of this section
accompanied by a document that
memorializes the nature of the
electronic submission initially provided
to the PCII Program Office or the PCII
Program Manager’s Designee within a

reasonable period after making the
electronic submission; and

(4) The documentary, electronic, or
oral submission is accompanied by a
statement, signed by the submitting
person or an authorized person on
behalf of an entity identifying the
submitting person or entity, containing
such contact information as is
considered necessary by the PCII
Program Office, and certifying that the
information being submitted is not
customarily in the public domain.

(b) Information that is not submitted
to the PCII Program Office or the PCII
Program Manager’s Designees will not
qualify for protection under the CII Act.
Only the PCII Program Office or a PCII
Program Manager’s Designee are
authorized to acknowledge receipt of
information submitted for consideration
of protection under the CII Act.

(c) All Federal, State, and Local
government entities must protect and
maintain information as required by this
part and by the provisions of the CII Act
when that information is provided to
the entity by the PCII Program Manager
or a PCII Program Manager’s Designee
and is marked as required in § 29.6(c).

(d) All submissions seeking PCII
status are presumed to have been
submitted in good faith until validation
or a determination not to validate is
made pursuant to this part.

§29.6 Acknowledgment of receipt,
validation, and marking.

(a) Authorized officials. Only the PCII
Program Manager is authorized to
validate and mark information
submitted for protection outside of a
categorical inclusion as PCIIL. The PCII
Program Manager or a Program
Manager’s Designee may mark
information qualifying for protection
under categorical inclusions pursuant to
paragraph (f) of this section as PCII.

(b) Presumption of protection. All
information submitted in accordance
with the procedures set forth in § 29.5
of this part will be presumed to be and
will be treated as PCIL, enjoying the
protections of the CII Act, from the time
the information is received by the PCII
Program Office or a PCII Program
Manager’s Designee. The information
must remain protected unless and until
the PCII Program Office renders a final
decision that the information is not
PCII. The PCII Program Office will, with
respect to information that is not
properly submitted, inform the
submitting person or entity within thirty
calendar days of receipt, by a means of
communication to be prescribed by the
PCII Program Manager, that the
submittal was procedurally defective.
The submitter will then have an
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additional thirty calendar days to
remedy the deficiency from the date of
receipt of such notification by the PCII
Program Office. If the submitting person
or entity does not cure the deficiency
within thirty calendar days after the
date of receipt of the notification
provided by the PCII Program Office in
this paragraph, the PCII Program Office
may determine that the presumption of
protection is terminated. Under such
circumstances, the PCII Program Office
may cure the deficiency by labeling the
submission with the information
required in § 29.5 or may notify the
applicant that the submission does not
qualify as PCIIL. No CII submission will
lose its presumptive status as PCII
except as provided in paragraph (g) of
this section.

(c) Marking of information. All PCII
must be clearly identified through
markings made by the PCII Program
Office. The PCII Program Office will
mark PCII materials as follows: “This
document contains PCIL In accordance
with the provisions of 6 CFR part 29,
this document is exempt from release
under the Freedom of Information Act
(5 U.S.C. 552(b)(3)) and similar laws
requiring public disclosure.
Unauthorized release may result in
criminal and administrative penalties.
This document is to be safeguarded and
disseminated in accordance with the CII
Act and PCII Program requirements.”
When distributing PCII, the distributing
person must ensure that the distributed
information contains this marking.

(d) Acknowledgement of receipt of
information. The PCII Program Office or
a PCII Program Manager’s Designee will
acknowledge receipt of information
submitted as CII and accompanied by an
express statement, and in so doing will:

(1) Contact the submitting person or
entity, within thirty calendar days of
receipt of the submission of CII, by the
means of delivery prescribed in
procedures developed by the PCII
Program Manager. In the case of oral
submissions, receipt will be
acknowledged in writing within thirty
calendar days after receipt by the PCII
Program Office or a PCII Program
Manager’s Designee of a written
statement, certification, and documents
that memorialize the oral submission, as
referenced in § 29.5(a)(3)(ii);

(2) Enter the appropriate data into the
PCIIMS as required in § 29.4(e); and

(3) Provide the submitting person or
entity with a unique tracking number
that will accompany the information
from the time it is received by the PCII
Program Office or a PCII Program
Manager’s Designee.

(e) Validation of information. (1) The
PCII Program Manager is responsible for

reviewing all submissions that request
protection under the CII Act. The PCII
Program Manager will review the
submitted information as soon as
practicable. If a final determination is
made that the submitted information
meets the requirements for protection,
the PCII Program Manager must ensure
that the information has been marked as
required in paragraph (c) of this section,
notify the submitting person or entity of
the determination, and disclose it only
pursuant to § 29.8.

(2) If the PCII Program Office makes
an initial determination that the
information submitted does not meet
the requirements for protection under
the CII Act, the PCII Program Office
will:

(i) Notify the submitting person or
entity of the initial determination that
the information is not considered to be
PCII. This notification also will, as
necessary:

(A) Request that the submitting
person or entity complete the
requirements of § 29.5(a) or further
explain the nature of the information
and the submitting person or entity’s
basis for believing the information
qualifies for protection under the CII
Act;

(B) Advise the submitting person or
entity that the PCII Program Office will
review any further information provided
before rendering a final determination;

(C) Advise the submitting person or
entity that the submission can be
withdrawn at any time before a final
determination is made;

(D) Notify the submitting person or
entity that until a final determination is
made the submission will be treated as
PCII;

(E) Notify the submitting person or
entity that any response to the
notification must be received by the
PCII Program Office no later than thirty
calendar days after the date of the
notification; and

(F) Request the submitting person or
entity to state whether, in the event the
PCII Program Office makes a final
determination that any such information
is not PCII, the submitting person or
entity prefers that the information be
maintained without the protections of
the CII Act, returned to the submitting
person or entity, or destroyed. If a
request for return is made, all such
information will be returned to the
submitting person or entity.

(ii) If the information submitted has
not been withdrawn by the submitting
person or entity, the PCII Program Office
will return the information to the
submitter in accordance with the
submitting person or entity’s written
preference and the procedures set forth

in paragraph (e)(2)(i) of this section
within thirty calendar days of making a
final determination that the information
submitted is not eligible for protections
under the CII Act. If the submitting
person or entity cannot be notified or
the submitting person or entity’s
response is not received within thirty
calendar days of the date of the
notification as provided in paragraph
(e)(2)(i) of this section, the PCII Program
Office will make the initial
determination final and return the
information to the submitter. If return to
the submitter is impractical, the PCII
Program Office will destroy the
information within thirty calendar days.
This process is consistent with the
appropriate National Archives and
Records Administration-approved
records disposition schedule.

(f) Categorical Inclusions of Certain
Types of CII as PCII. The PCII Program
Manager has discretion to declare
certain subject matter or types of
information categorically protected as
PCII and to set procedures for receipt
and processing of such information.
Information within a categorical
inclusion will be considered validated
upon receipt by the PCII Program
Manager or any of the PCII Program
Manager’s Designees without further
review, provided that the submitter
provides the express statement required
by §29.5(a)(3). The PCII Program
Manager’s designees will provide to the
PCII Program Office information
submitted under a categorical inclusion.

(g) Changing the status of PCII to non-
PCII. Once information is validated,
only the PCII Program Manager may
change the status of PCII to that of non-
PCII and remove its PCII markings.
Status changes may only take place
when the submitting person or entity
requests in writing that the information
no longer be protected under the CII
Act; or when the PCII Program Office
determines that the information was, at
the time of the submission, customarily
in the public domain. Upon making an
initial determination that a change in
status may be warranted, but prior to a
final determination, the PCII Program
Office, using the procedures in
paragraph (e)(2) of this section, will
inform the submitting person or entity
of the initial determination of a change
in status. Notice of the final change in
status of PCII will be provided to all
recipients of PCII received under § 29.8.

§29.7 Safeguarding of PCII.

(a) Safeguarding. All persons granted
access to PCII are responsible for
safeguarding such information in their
possession or control. PCII must be
protected at all times by appropriate
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storage and handling. Each person who
works with PCII is personally
responsible for taking proper
precautions to ensure that unauthorized
persons do not gain access to it.

(b) Background checks on persons
with access to PCII. For those who
require access to PCII, CISA will, to the
extent practicable and consistent with
the purposes of the CII Act, undertake
appropriate background checks to
ensure that individuals with access to
PCII do not pose a threat to national
security. These checks may also be
waived in exigent circumstances.

(c) Use and storage. When PCII is in
the physical possession of a person,
reasonable steps must be taken, in
accordance with procedures prescribed
by the PCII Program Manager, to
minimize the risk of access to PCII by
unauthorized persons. When PCII is not
in the physical possession of a person,
it must be stored in a secure
environment.

(d) Reproduction. Pursuant to
procedures prescribed by the PCII
Program Manager, a document or other
material containing PCII may be
reproduced to the extent necessary and
consistent with the need to carry out
official duties, provided that the
reproduced documents or material are
marked and protected in the same
manner as the original documents or
material.

(e) Disposal of information.
Documents and material containing PCII
may be disposed of by any method that
prevents unauthorized retrieval, such as
shredding or incineration.

(f) Transmission of information. PCII
will be transmitted only by secure
means of delivery as determined by the
PCII Program Manager, and in
conformance with appropriate federal
standards.

(g) Automated Information Systems.
The PCII Program Manager will
establish security requirements
designed to protect information to the
maximum extent practicable, and
consistent with the CII Act, for
Automated Information Systems that
contain PCIIL Such security
requirements will be in conformance
with the information technology
security requirements in the Federal
Information Security Management Act
and the Office of Management and
Budget’s implementing policies.

§29.8 Disclosure of PCII.

(a) Authorization of access. The
Director, the Executive Assistant
Director, or either’s designee may
choose to provide or authorize access to
PCII under one or more of the
paragraphs in this section when it is

determined that access supports a
lawful and authorized government
purpose as enumerated in the CII Act or
other law, regulation, or legal authority.

(b) Federal, State, and Local
government sharing. The PCII Program
Office or a PCII Program Manager’s
Designee may provide PCII to an
employee of the federal government,
provided, subject to paragraph (f) of this
section, that such information is shared
for purposes of securing the critical
infrastructure or protected systems,
analysis, warning, interdependency
study, recovery, reconstitution, or for
another appropriate purpose including,
without limitation, the identification,
analysis, prevention, preemption, and/
or disruption of terrorist threats to the
homeland. PCII may not be used,
directly or indirectly, for any collateral
regulatory purpose. PCII may be
provided to a State or Local government
entity for the purpose of protecting
critical infrastructure or protected
systems, or in furtherance of the
investigation or prosecution of a
criminal act. The provision of PCII to a
State or Local government entity will
normally be made only pursuant to an
arrangement with the PCII Program
Manager providing for compliance with
the requirements of paragraph (d) of this
section and acknowledging the
understanding and responsibilities of
the recipient. State and Local
governments receiving such information
will acknowledge in such arrangements
the primacy of PCII protections under
the CII Act; agree to assert all available
legal defenses to disclosure of PCII
under State or Local public disclosure
laws, statutes, or ordinances; and will
agree to treat breaches of the agreements
by their employees or contractors as
matters subject to the applicable
criminal code or employee code of
conduct for the jurisdiction.

(c) Disclosure of information to
Federal, State, and Local government
contractors. Disclosure of PCII to
Federal, State, and Local government
contractors may be made when
necessary for an appropriate purpose
under the CII Act, and only after the
PCII Program Manager or a PCII Program
Officer certifies that the contractor is
performing services in support of the
purposes of the CII Act. The contractor’s
employees who will be handling PCII
must sign individual nondisclosure
agreements in a form prescribed by the
PCII Program Manager, and the
contractor must agree by contract,
whenever and to whatever extent
possible, to comply with all relevant
requirements of the PCII Program. The
contractor must safeguard PCII in
accordance with these procedures and

may not remove any “PCII”” markings.
An employee of the contractor may, in
the performance of services in support
of the purposes of the CII Act and when
authorized to do so by the PCII Program
Manager or a PCII Program Manager’s
Designee, communicate with a
submitting person or an authorized
person of a submitting entity about a
submittal of information by that person
or entity. Contractors will not further
disclose PCII to any other party not
already authorized to receive such
information by the PCII Program
Manager or a PCII Program Manager’s
Designee, without the prior written
approval of the PCII Program Manager
or a PCII Program Manager’s Designee.

(d) Further use or disclosure of
information by State and Local
governments. (1) State and Local
governments receiving information
marked ““Protected Critical
Infrastructure Information” will not
share that information with any other
party not already authorized to receive
such information by the PCII Program
Manager or a PCII Program Manager’s
Designee, with the exception of their
contractors after complying with the
requirements of paragraph (c) of this
section, or remove any PCII markings,
without first obtaining authorization
from the PCII Program Manager or a PCII
Program Manager’s Designee, who is
responsible for requesting and obtaining
written consent from the submitter of
the information.

(2) State and Local governments may
use PCII only for the purpose of
protecting critical infrastructure or
protected systems, or as set forth
elsewhere in these rules.

(e) Disclosure of information to
appropriate entities or to the general
public. PCII may be used to prepare
advisories, alerts, and warnings to
relevant companies, targeted sectors,
governmental entities, ISAOs, or the
general public regarding potential
threats and vulnerabilities to critical
infrastructure as appropriate pursuant to
the CII Act. Unless exigent
circumstances require otherwise, any
such warnings to the general public will
be authorized by the Secretary of the
Department of Homeland Security, the
Director, the Executive Assistant
Director for Infrastructure Security of
CISA, or the Executive Assistant
Director for Cybersecurity of CISA. Such
exigent circumstances exist only when
approval of the Secretary, the Director,
the Executive Assistant Director for
Infrastructure Security for CISA, or the
Executive Assistant Director for
Cybersecurity for CISA cannot be
obtained within a reasonable time
necessary to issue an effective advisory,
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alert, or warning. In issuing advisories,
alerts, and warnings, DHS will consider
the exigency of the situation, the extent
of possible harm to the public or to
critical infrastructure, and the necessary
scope of the advisory, alert, or warning;
and take appropriate actions to protect
from disclosure any information that is
proprietary, business sensitive, relates
specifically to or might be used to
identify the submitting person or entity
or any persons or entities on whose
behalf the CII was submitted, or is not
otherwise appropriately in the public
domain. Depending on the exigency of
the circumstances, DHS may consult or
cooperate with the submitter in making
such advisories, alerts, or warnings.

(f) Disclosure for law enforcement
purposes and communication with
submitters; access by Congress, the
Comptroller General, and the Inspector
General; and whistleblower protection.

(1) Exceptions for disclosure.

(i) PCII will not, without the written
consent of the person or entity
submitting such information, be used or
disclosed for purposes other than the
purposes of the CII Act, except:

(A) In furtherance of the investigation
or prosecution of a criminal act by the
federal government, or by a State, Local,
or foreign government, when such
disclosure is coordinated by a federal
law enforcement official;

(B) To communicate with a
submitting person or an authorized
person on behalf of a submitting entity,
about a submittal of information by that
person or entity when authorized to do
so by the PCII Program Manager or a
PCII Program Manager’s Designee; or

(C) When disclosure of the
information is made by any officer or
employee of the United States;

(1) To either House of Congress, or to
the extent of matter within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee thereof or subcommittee of
any such joint committee; or

(2) To the Comptroller General, or any
authorized representative of the
Comptroller General, in the course of
the performance of the duties of the
Government Accountability Office.

(ii) If any officer or employee of the
United States makes any disclosure
pursuant to these exceptions,
contemporaneous written notification
must be provided to CISA through the
PCII Program Manager.

(2) Consistent with the authority to
disclose information for any of the
purposes of the CII Act, disclosure of
PCII may be made, without the written
consent of the person or entity
submitting such information, to the DHS
Office of Inspector General.

(g) Responding to requests made
under the Freedom of Information Act
or State and Local government
information access laws. PCII will be
treated as exempt from disclosure under
the Freedom of Information Act and any
State or Local government law requiring
disclosure of records or information.
Any Federal, State, or Local government
agency with questions regarding the
protection of PCII from public
disclosure must contact the PCII
Program Office, who will in turn consult
with the CISA Office of the Chief
Counsel.

(h) Ex parte communications with
decision-making officials. Pursuant to 6
U.S.C. 673(a)(1)(B), PCII is not subject to
any agency rules or judicial doctrine
regarding ex parte communications with
a decision-making official.

(i) Restriction on use of PCII in civil
actions. Pursuant to 6 U.S.C.
673(a)(1)(C), PCII will not, without the
written consent of the person or entity
submitting such information, be used
directly by any Federal, State, or Local
authority, or by any third party, in any
civil action arising under Federal, State,
or Local law.

§29.9 Investigation and reporting of
violation of PCII procedures.

(a) Reporting of possible violations.
Persons authorized to have access to
PCII must report any suspected
violation of security procedures, the loss
or misplacement of PCII, and any
suspected unauthorized disclosure of
PCII immediately to the PCII Program
Manager or a PCII Program Manager’s
Designee. Suspected violations may also
be reported to the DHS Office of
Inspector General. The PCII Program
Manager or a PCII Program Manager’s
Designee will in turn report the incident
to the appropriate security officer and to
the DHS Office of Inspector General.

(b) Review and investigation of written
report. The PCII Program Manager, or
the appropriate security officer must
notify the DHS Office of Inspector
General of their intent to investigate any
alleged violation of procedures, loss of
information, and/or unauthorized
disclosure, prior to initiating any such
investigation. Evidence of wrongdoing
resulting from any such investigations
by agencies other than the DHS
Inspector General must be reported to
the United States Department of Justice,
Criminal Division, through the CISA
Office of the Chief Counsel. The DHS
Office of Inspector General also has
authority to conduct such investigations
and will report any evidence of
wrongdoing to the United States
Department of Justice, Criminal

Division, for consideration of
prosecution.

(c) Notification to originator of PCII. If
the PCII Program Manager or the
appropriate security officer determines
that a loss of information or an
unauthorized disclosure of PCII has
occurred, the PCII Program Manager or
a PCII Program Manager’s Designee
must notify the person or entity that
submitted the PCII, unless providing
such notification could reasonably be
expected to hamper the relevant
investigation or adversely affect any
other law enforcement, national
security, or homeland security interest.

(d) Criminal and administrative
penalties. (1) As established in 6 U.S.C.
673(f), whoever, being an officer or
employee of the United States or of any
department or agency thereof,
knowingly publishes, divulges,
discloses, or makes known in any
manner or to any extent not authorized
by law, any information protected from
disclosure by the CII Act coming to the
officer or employee in the course of his
or her employment or official duties or
by reason of any examination or
investigation made by, or return, report,
or record made to or filed with, such
department or agency or officer or
employee thereof, shall be fined under
title 18 of the United States Code,
imprisoned not more than one year, or
both, and shall be removed from office
or employment.

(2) In addition to the penalties set
forth in paragraph (d)(1) of this section,
if the PCII Program Manager determines
that an entity or person who has
received PCII has violated the
provisions of this part or used PCII for
an inappropriate purpose, the PCII
Program Manager may disqualify that
entity or person from future receipt of
any PCII or future receipt of any
sensitive homeland security information
under 6 U.S.C. 482, provided, however,
that any such decision by the PCII
Program Manager may be appealed to
the Director.

Alejandro Mayorkas,

Secretary, Department of Homeland Security.
[FR Doc. 2022—-27171 Filed 12—20-22; 8:45 am]
BILLING CODE 9110-9P-P
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DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 214 and 274a

[CIS No. 2731-22, DHS Docket No. USCIS—-
2022-0015]

RIN 1615-AC82
DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655
[DOL Docket No. ETA-2022-0008]
RIN 1205-AC14

Exercise of Time-Limited Authority To
Increase the Numerical Limitation for
FY 2023 for the H-2B Temporary
Nonagricultural Worker Program and
Portability Flexibility for H-2B Workers
Seeking To Change Employers;
Correction

AGENCY: U.S. Citizenship and
Immigration Services (USCIS),
Department of Homeland Security
(DHS), and Employment and Training
Administration and Wage and Hour
Division, U.S. Department of Labor
(DOL).

ACTION: Temporary rule; correction and
correcting amendment.

SUMMARY: On December 15, 2022, the
Department of Homeland Security and
Department of Labor jointly published a
temporary rule titled ‘“Exercise of Time-
Limited Authority to Increase the
Numerical Limitation for FY 2023 for
the H-2B Temporary Nonagricultural
Worker Program and Portability
Flexibility for H-2B Workers Seeking to
Change Employers.” The temporary rule
contains errors that this document
corrects.

DATES: Effective on December 21, 2022.

FOR FURTHER INFORMATION CONTACT:
Charles L. Nimick, Chief, Business and
Foreign Workers Division, Office of
Policy and Strategy, U.S. Citizenship
and Immigration Services, Department
of Homeland Security, 5900 Capital
Gateway Drive, Camp Springs, MD
20746; telephone 240-721-3000 (this is
not a toll-free number).

SUPPLEMENTARY INFORMATION: In the
temporary rule, FR Doc. 2022-27236,
beginning on page 76816 in the issue of
Thursday, December 15, 2022, make the
following corrections:

1. On page 76816, in the first column,
the DOL docket is corrected to read
“[DOL Docket No. ETA 2022—-0008]".

2. On page 76829, in the third
column, in footnote 93, the citation to

“(h)(6)(xii)(A)(1)(b)” is corrected to read
“(h)(6)(xiii)(A)(1)(i1)".

3. On page 76830, in the second
column, in footnote 94, the citation to
“(h)(6)(xii)(A)(1)(c)” is corrected to read
“(h)(6)(xiii)(A)(1)(ii1)”.

4. On page 76831, in the second
column, in footnote 100, the citation to
“(h)(6)(xii)(A)(2)” is corrected to read
“(h)(6)(xiii)(A)(2)".

5. On page 76840, in the third
column, in footnote 142, the citation to
“Notification of Temporary Travel
Restrictions Applicable to Land Ports of
Entry and Ferries Service Between the
United States and Mexico, 87 FR 24048
(Apr. 22, 2022)” is corrected to read
“Notification of Temporary Travel
Restrictions Applicable to Land Ports of
Entry and Ferries Service Between the
United States and Canada, 87 FR 24048
(Apr. 22, 2022)”.

List of Subjects in 8 CFR Part 214

Administrative practice and
procedure, Aliens, Cultural exchange
program, Employment, Foreign officials,
Health professions, Reporting and
recordkeeping requirements, Students.

Accordingly, 8 CFR part 214 is
corrected by making the following
correcting amendments:

DEPARTMENT OF HOMELAND
SECURITY

PART 214—NONIMMIGRANT CLASSES

m 1. The authority citation for part 214
continues to read as follows:

Authority: 6 U.S.C. 202, 236; 8 U.S.C.
1101, 1102, 1103, 1182, 1184, 1186a, 1187,
1221, 1281, 1282, 1301-1305, 1357, and
1372; sec. 643, Pub. L. 104-208, 110 Stat.
3009-708; Pub. L. 106—386, 114 Stat. 1477—
1480; section 141 of the Compacts of Free
Association with the Federated States of
Micronesia and the Republic of the Marshall
Islands, and with the Government of Palau,
48 U.S.C. 1901 note and 1931 note,
respectively; 48 U.S.C. 1806; 8 CFR part 2;
Pub. L. 115-218, 132 Stat. 1547 (48 U.S.C.
1806).

§214.2 [Amended]

m2.In§214.2:

m a. In paragraph (h)(6)(xiii)(C)(1),
remove the citation
“(h)(6)(xiii)(A)(1)(a)” and add
“(h)(6)(xiii)(A)(1)(#)” in its place.

m b. In paragraph (h)(6)(xiii)(C)(2),
remove the citation “(h)(6)(xii)(A)(1)(ii)”

and add “(h)(6)(xiii)(A)(1)(ii)” in its
place.
Christina E. McDonald,

Federal Register Liaison, U.S. Department of
Homeland Security.

Laura Dawkins,

Federal Register Liaison, U.S. Department of
Labor.

[FR Doc. 2022-27804 Filed 12-20-22; 8:45 am]
BILLING CODE 9111-97-P

FEDERAL ELECTION COMMISSION
11 CFR Part 104

Reports by Political Committees and
Other Persons (52 U.S.C. 30104)

CFR Correction

This rule is being published by the
Office of the Federal Register to correct
an editorial or technical error that
appeared in the most recent annual
revision of the Code of Federal
Regulations.

In Title 11 of the Code of Federal
Regulations, revised as of January 1,
2022, in part 104, make the following
amendments:

m1.In§104.3:

W a. Revise paragraphs (a)(3)(vii)(B) and

(C) and remove paragraph (D).

m b. Revise paragraph (b)(3)(vii)(B).

m c. Redesignate paragraph (b)(3)(vii)(C)

as paragraph (b)(3)(vii)(D) and revise

newly redesignated paragraph

(b)(3)(vii)(D).

m d. Add new paragraph (b)(3)(vii)(C).
The revisions and additions read as

follows:

§104.3 Contents of Reports (52 U.S.C.
30104(b), 30114).

* * * * *

(a)
(3)
(Vll) * *x %

(B) Loans made, guaranteed, or
endorsed by a candidate to his or her
authorized committee including loans
derived from a bank loan to the
candidate or from an advance on a
candidate’s brokerage account, credit
card, home equity line of credit, or other
lines of credit described in 11 CFR
100.83 and 100.143; and

(C) Total loans;

* x %
* *

(b) * Kk 0k
(3) * % %
(Vll) * k%

(B) For each independent expenditure
reported, the committee must also
provide a statement which indicates
whether such independent expenditure
is in support of, or in opposition to a
particular candidate, as well as the
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name of the candidate and the office
sought by such candidate (including
State and Congressional district, when
applicable), and a certification, under
penalty of perjury, as to whether such
independent expenditure is made in
cooperation, consultation or concert
with, or at the request or suggestion of,
any candidate or authorized committee
or agent of such committee; and

(C) For an independent expenditure
that is made in support of or opposition
to a presidential primary candidate and
is publicly distributed or otherwise
publicly disseminated in six or more
states but does not refer to any
particular state, the political committee
must report the independent
expenditure as a single expenditure—
i.e., without allocating it among states—
and must indicate the state with the
next upcoming presidential primary
among those states where the
independent expenditure is distributed,
as specified in § 104.4(f)(2). The
political committee must use memo text
to indicate the states in which the
communication is distributed.

(D) The information required by
paragraphs (b)(3)(vii)(A) through (C) of
this section shall be reported on
Schedule E as part of a report covering
the reporting period in which the
aggregate disbursements for any
independent expenditure to any person
exceed $200 per calendar year.
Schedule E shall also include the total
of all such expenditures of $200 or less
made during the reporting period.

* * * * *
[FR Doc. 202227819 Filed 12-20-22; 8:45 am]
BILLING CODE 0099-10-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1003

[Docket No. CFPB-2019-0021]

RIN 3170-AA76

Home Mortgage Disclosure
(Regulation C); Judicial Vacatur of

Coverage Threshold for Closed-End
Mortgage Loans

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Technical amendment.

SUMMARY: In April 2020, the Consumer
Financial Protection Bureau (Bureau or
CFPB) issued a final rule (2020 HMDA
Rule) to amend Regulation C to increase
the threshold for reporting data about
closed-end mortgage loans. The 2020
HMDA Rule increased the closed-end
mortgage loan reporting threshold from

25 loans to 100 loans in each of the two
preceding calendar years, effective July
1, 2020. On September 23, 2022, the
United States District Court for the
District of Columbia vacated the 2020
HMDA Rule as to the increased loan-
volume reporting threshold for closed-
end mortgage loans. As a result of the
September 23, 2022 order, the threshold
for reporting data about closed-end
mortgage loans is 25, the threshold
established by the 2015 HMDA Rule.
Accordingly, this technical amendment
updates the Code of Federal Regulations
to reflect the closed-end mortgage loan
reporting threshold of 25 mortgage loans
in each of the two preceding calendar
years.

DATES: This technical amendment is
effective December 21, 2022.

FOR FURTHER INFORMATION CONTACT:
Jaclyn Maier or Alexandra Reimelt,
Senior Counsels, Office of Regulations,
at 202—435-7700 or https://reginquiries.
consumerfinance.gov. If you require this
document in an alternative electronic
format, please contact CFPB_
Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Home Mortgage Disclosure Act
(HMDA) requires certain banks, savings
associations, credit unions, and for-
profit nondepository institutions to
collect, report, and disclose data about
originations and purchases of mortgage
loans, as well as mortgage loan
applications that do not result in
originations (for example, applications
that are denied or withdrawn).® The
Bureau’s Regulation C, 12 CFR part
1003, implements HMDA, 12 U.S.C.
2801 through 2810.

In October 2015, the Bureau issued a
final rule (2015 HMDA Rule) that,
among other things, established
institutional and transactional loan-
volume coverage thresholds in
Regulation C that determine whether
financial institutions are required to
report certain HMDA data on closed-end
mortgage loans or open-end lines of
credit.2 These thresholds apply

1HMDA requires financial institutions to collect,
record, and report data. The Bureau generally refers
herein to the obligation to report data instead of
listing all of these obligations in each instance.

2Home Mortgage Disclosure (Regulation C), 80 FR
66128 (Oct. 28, 2015). The reporting thresholds for
closed-end mortgage loans and open-end lines of
credit operate independently. Thus, an institution
that meets the threshold for closed-end mortgage
loans but not the threshold for open-end lines of
credit is a covered institution and required to report
HMDA data about its closed-end loans, provided it
meets the other criteria for institutional coverage.
Conversely, an institution that meets the threshold
for open-end lines of credit but not the threshold
for closed-end loans is a covered institution and

uniformly to covered depository and
nondepository institutions; they took
effect for depository institutions on
January 1, 2017, and for nondepository
institutions on January 1, 2018. The
loan-volume thresholds in the 2015
HMDA Rule required an institution that
originated at least 25 closed-end
mortgage loans or at least 100 open-end
lines of credit in each of the two
preceding calendar years to report
HMDA data, provided that the
institution meets all other criteria for
institutional coverage.

In April 2020, the Bureau issued a
final rule (2020 HMDA Rule) to amend
Regulation C to increase the thresholds
for reporting data about both closed-end
mortgage loans and open-end lines of
credit.? In particular, the 2020 HMDA
Rule set the closed-end mortgage loan
reporting threshold at 100 in each of the
two preceding calendar years, effective
July 1, 2020, and the open-end line of
credit reporting threshold at 200 in each
of the two preceding calendar years,
effective January 1, 2022.

On July 30, 2020, five nonprofit
organizations and the City of Toledo,
Ohio, initiated a lawsuit challenging the
2020 HMDA Rule.# On September 23,
2022, the United States District Court
for the District of Columbia concluded
that the 2020 HMDA Rule’s increased
reporting threshold for closed-end
mortgage loans was arbitrary and
capricious. The Court issued an order
vacating and remanding the loan-
volume reporting threshold for closed-
end mortgage loans under the 2020
HMDA Rule. Accordingly, the threshold
for reporting data about closed-end
mortgage loans is 25 in each of the two
preceding calendar years, which is the
threshold set by the 2015 HMDA Rule.
This technical amendment reflects the
vacatur in the Code of Federal
Regulations by replacing the closed-end
reporting threshold numbers in
§§1003.2(g)(1)(v)(A) and (2)(ii)(A), and
1003.3(c)(11), and comments 2(g)-5 and
3(c)(11)-2 with those in effect on June
30, 2020; and replacing in their entirety,
comments 2(g)-1 and 3(c)(11)-1 with
the versions in effect on June 30, 2020.

required to report HMDA data about its open-end
lines of credit, provided it meets the other criteria
for institutional coverage.

3Home Mortgage Disclosure (Regulation C), 85 FR
28364 (May 12, 2020), vacated in part by Nat’]
Cmty. Reinvestment Coal., et al. v. Consumer Fin.
Prot. Bureau, No. 20-cv-2074, 2022 WL 4447293
(D.D.C. Sept. 23, 2022).

4 The five nonprofit organizations are the
National Community Reinvestment Coalition,
Montana Fair Housing, the Texas Low Income
Housing Information Service, Empire Justice Center,
and the Association for Neighborhood & Housing
Development.
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II. Regulatory Requirements

This action is not a rule under the
Administrative Procedure Act (APA),
because the Bureau is not interpreting,
implementing, or prescribing law or
policy.5 Instead, the Bureau is updating
the published Code of Federal
Regulations so that it accurately reflects
the court’s vacatur of part of the
underlying 2020 HMDA Rule. In the
alternative, if this action were a rule, the
Bureau finds that notice and comment
would be unnecessary under the APA,
because there is no basis for
disagreement that the court’s ruling
vacates the relevant portion of the 2020
HMDA Rule.5

List of Subjects in 12 CFR Part 1003

Banks, Banking, Credit unions,
Mortgages, National banks, Reporting
and recordkeeping requirements,
Savings associations.

Authority and Issuance

For the reasons set forth in the
preamble, the CFPB amends Regulation
G, 12 CFR part 1003, as set forth below:

PART 1003—HOME MORTGAGE
DISCLOSURE (REGULATION C)

m 1. The authority citation for part 1003
continues to read as follows:

Authority: 12 U.S.C. 2803, 2804, 2805,
5512, 5581.

m 2. Section 1003.2 is amended by
revising paragraphs (g)(1)(v)(A) and
(g)(2)(ii)(A) to read as follows:

§1003.2 Definitions.

* * * *

*
*
*
*

* % X
EE

—_—— —

g
1
\%

———

(A) In each of the two preceding
calendar years, originated at least 25
closed-end mortgage loans that are not
excluded from this part pursuant to
§1003.3(c)(1) through (10) or (c)(13); or

(2) * %

(ii] * %

(A) In each of the two preceding
calendar years, originated at least 25
closed-end mortgage loans that are not
excluded from this part pursuant to
§1003.3(c)(1) through (10) or (c)(13); or

* * * * *

m 3. Section 1003.3 is amended by
revising paragraph (c)(11) to read as
follows:

*
*

§1003.3 Exempt institutions and excluded
and partially exempt transactions.
* * * * *

55 U.S.C. 551(4).
65 U.S.C. 553(b)(B).

(C] R

(11) A closed-end mortgage loan, if
the financial institution originated fewer
than 25 closed-end mortgage loans in
either of the two preceding calendar
years; a financial institution may
collect, record, report, and disclose
information, as described in §§ 1003.4
and 1003.5, for such an excluded
closed-end mortgage loan as though it
were a covered loan, provided that the
financial institution complies with such
requirements for all applications for
closed-end mortgage loans that it
receives, closed-end mortgage loans that
it originates, and closed-end mortgage
loans that it purchases that otherwise
would have been covered loans during
the calendar year during which final
action is taken on the excluded closed-

end mortgage loan;
* * * * *

m 4. Supplement I to part 1003 is
amended as follows:
m a. Under Section 1003.2—Definitions,
revise 2(g) Financial Institution.
m b. Under Section 1003.3—Exempt
Institutions and Excluded and Partially
Exempt Transactions, under 3(c)
Excluded Transactions, revise
Paragraph 3(c)(11).

The revisions read as follows:

Supplement I to Part 1003—Official
Interpretations

* * * * *

Section 1003.2—Definitions

* * * * *

2(g) Financial Institution

1. Preceding calendar year and preceding
December 31. The definition of financial
institution refers both to the preceding
calendar year and the preceding December
31. These terms refer to the calendar year and
the December 31 preceding the current
calendar year. For example, in 2019, the
preceding calendar year is 2018 and the
preceding December 31 is December 31,
2018. Accordingly, in 2019, Financial
Institution A satisfies the asset-size threshold
described in § 1003.2(g)(1)(i) if its assets
exceeded the threshold specified in comment
2(g)-2 on December 31, 2018. Likewise, in
2020, Financial Institution A does not meet
the loan-volume test described in
§1003.2(g)(1)(v)(A) if it originated fewer than
25 closed-end mortgage loans during either
2018 or 2019.

2. Adjustment of exemption threshold for
banks, savings associations, and credit
unions. For data collection in 2022, the asset-
size exemption threshold is $50 million.
Banks, savings associations, and credit
unions with assets at or below $50 million
as of December 31, 2021, are exempt from
collecting data for 2022.

3. Merger or acquisition—coverage of
surviving or newly formed institution. After
a merger or acquisition, the surviving or
newly formed institution is a financial

institution under § 1003.2(g) if it, considering
the combined assets, location, and lending
activity of the surviving or newly formed
institution and the merged or acquired
institutions or acquired branches, satisfies
the criteria included in § 1003.2(g). For
example, A and B merge. The surviving or
newly formed institution meets the loan
threshold described in § 1003.2(g)(1)(v)(B) if
the surviving or newly formed institution, A,
and B originated a combined total of at least
200 open-end lines of credit in each of the
two preceding calendar years. Likewise, the
surviving or newly formed institution meets
the asset-size threshold in § 1003.2(g)(1)(i) if
its assets and the combined assets of A and
B on December 31 of the preceding calendar
year exceeded the threshold described in
§1003.2(g)(1)(i). Comment 2(g)—4 discusses a
financial institution’s responsibilities during
the calendar year of a merger.

4. Merger or acquisition—coverage for
calendar year of merger or acquisition. The
scenarios described below illustrate a
financial institution’s responsibilities for the
calendar year of a merger or acquisition. For
purposes of these illustrations, a “covered
institution” means a financial institution, as
defined in § 1003.2(g), that is not exempt
from reporting under § 1003.3(a), and ‘“‘an
institution that is not covered”” means either
an institution that is not a financial
institution, as defined in § 1003.2(g), or an
institution that is exempt from reporting
under § 1003.3(a).

i. Two institutions that are not covered
merge. The surviving or newly formed
institution meets all of the requirements
necessary to be a covered institution. No data
collection is required for the calendar year of
the merger (even though the merger creates
an institution that meets all of the
requirements necessary to be a covered
institution). When a branch office of an
institution that is not covered is acquired by
another institution that is not covered, and
the acquisition results in a covered
institution, no data collection is required for
the calendar year of the acquisition.

ii. A covered institution and an institution
that is not covered merge. The covered
institution is the surviving institution, or a
new covered institution is formed. For the
calendar year of the merger, data collection
is required for covered loans and
applications handled in the offices of the
merged institution that was previously
covered and is optional for covered loans and
applications handled in offices of the merged
institution that was previously not covered.
When a covered institution acquires a branch
office of an institution that is not covered,
data collection is optional for covered loans
and applications handled by the acquired
branch office for the calendar year of the
acquisition.

iii. A covered institution and an institution
that is not covered merge. The institution
that is not covered is the surviving
institution, or a new institution that is not
covered is formed. For the calendar year of
the merger, data collection is required for
covered loans and applications handled in
offices of the previously covered institution
that took place prior to the merger. After the
merger date, data collection is optional for
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covered loans and applications handled in
the offices of the institution that was
previously covered. When an institution
remains not covered after acquiring a branch
office of a covered institution, data collection
is required for transactions of the acquired
branch office that take place prior to the
acquisition. Data collection by the acquired
branch office is optional for transactions
taking place in the remainder of the calendar
year after the acquisition.

iv. Two covered institutions merge. The
surviving or newly formed institution is a
covered institution. Data collection is
required for the entire calendar year of the
merger. The surviving or newly formed
institution files either a consolidated
submission or separate submissions for that
calendar year. When a covered institution
acquires a branch office of a covered
institution, data collection is required for the
entire calendar year of the merger. Data for
the acquired branch office may be submitted
by either institution.

5. Originations. Whether an institution is a
financial institution depends in part on
whether the institution originated at least 25
closed-end mortgage loans in each of the two
preceding calendar years or at least 200 open-
end lines of credit in each of the two
preceding calendar years. Comments 4(a)—2
through —4 discuss whether activities with
respect to a particular closed-end mortgage
loan or open-end line of credit constitute an
origination for purposes of § 1003.2(g).

6. Branches of foreign banks—treated as
banks. A Federal branch or a State-licensed
or insured branch of a foreign bank that
meets the definition of a “bank’ under
section 3(a)(1) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(a)) is a bank
for the purposes of § 1003.2(g).

7. Branches and offices of foreign banks
and other entities—treated as nondepository
financial institutions. A Federal agency,
State-licensed agency, State-licensed
uninsured branch of a foreign bank,
commercial lending company owned or
controlled by a foreign bank, or entity
operating under section 25 or 25A of the
Federal Reserve Act, 12 U.S.C. 601 and 611
(Edge Act and agreement corporations) may
not meet the definition of ‘“bank” under the
Federal Deposit Insurance Act and may
thereby fail to satisfy the definition of a
depository financial institution under
§1003.2(g)(1). An entity is nonetheless a
financial institution if it meets the definition
of nondepository financial institution under
§1003.2(g)(2).

* * * * *

Section 1003.3—Exempt Institutions and
Excluded and Partially Exempt Transactions
* * * * *

3(c) Excluded Transactions
* * * * *

Paragraph 3(c)(11)

1. General. Section 1003.3(c)(11) provides
that a closed-end mortgage loan is an
excluded transaction if a financial institution
originated fewer than 25 closed-end mortgage
loans in either of the two preceding calendar
years. For example, assume that a bank is a
financial institution in 2018 under

§1003.2(g) because it originated 600 open-
end lines of credit in 2016, 650 open-end
lines of credit in 2017, and met all of the
other requirements under § 1003.2(g)(1). Also
assume that the bank originated 10 and 20
closed-end mortgage loans in 2016 and 2017,
respectively. The open-end lines of credit
that the bank originated or purchased, or for
which it received applications, during 2018
are covered loans and must be reported,
unless they otherwise are excluded
transactions under § 1003.3(c). However, the
closed-end mortgage loans that the bank
originated or purchased, or for which it
received applications, during 2018 are
excluded transactions under § 1003.3(c)(11)
and need not be reported. See comments
4(a)-2 through —4 for guidance about the
activities that constitute an origination.

2. Optional reporting. A financial
institution may report applications for,
originations of, or purchases of closed-end
mortgage loans that are excluded transactions
because the financial institution originated
fewer than 25 closed-end mortgage loans in
either of the two preceding calendar years.
However, a financial institution that chooses
to report such excluded applications for,
originations of, or purchases of closed-end
mortgage loans must report all such
applications for closed-end mortgage loans
that it receives, closed-end mortgage loans
that it originates, and closed-end mortgage
loans that it purchases that otherwise would
be covered loans for a given calendar year.
Note that applications which remain pending
at the end of a calendar year are not reported,
as described in comment 4(a)(8)(i)—14.

Rohit Chopra,

Director, Consumer Financial Protection
Bureau.

[FR Doc. 2022-27204 Filed 12—20-22; 8:45 am]
BILLING CODE 4810-AM-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200

[Release No. 33-11139; 34-96508; IA-6203;
IC-34774]

Technical Amendments to
Commission Rules

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; technical
amendments.

SUMMARY: To conform with current
Federal Register requirements of
structuring statutory authority citations
within the Code of Federal Regulations
(“CFR”), the Securities and Exchange
Commission (‘“Commission”) is
adopting technical amendments to its
regulations regarding organization;
conduct and ethics; and information
and requests. The technical
amendments move the citations of
statutory authority for the regulations

from the subpart level to the part level
and amend related citations to remove
duplicative statutory citations at the
subpart level.

DATES: Effective: December 21, 2022.

FOR FURTHER INFORMATION CONTACT: J.
Matthew DeLesDernier, Deputy
Secretary, Office of the Secretary, (202)
551-5400, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: To
conform with current Federal Register
requirements for structuring statutory
authority citations within the CFR, the
Commission is making technical
changes to Commission rules to provide
enhanced clarity regarding citations of
statutory authority for part 200 of 17
CFR (“part 200”) and its subparts.?
Specifically, the Commission is moving
the citations of statutory authority
contained in subparts of 17 CFR part
200 to appear directly under 17 CFR
part 200. Currently, the citations of
statutory authority for part 200 are
provided at the subpart level. The
technical amendments move these
citations of statutory authority from the
subpart level to the part level. In
connection with these changes, the
Commission is amending the citations
to statutory authority for the subparts of
part 200 to: (1) remove duplication in
the citations of statutory authority
resulting from this change; and (2)
update citation formats to match current
Federal Register standards.

I. Administrative Law Matters

The Commission finds, in accordance
with the Administrative Procedure Act
(““APA”’), that these amendments relate
solely to agency organization,
procedure, or practice.2 Accordingly,
the APA’s provisions regarding notice of
rulemaking and opportunity for public
comment are not applicable. These
changes are therefore effective on
December 21, 2022. In accordance with
the APA, we find that there is good
cause to establish an effective date less
than 30 days after publication of these
amendments.? These amendments do
not substantially affect the rights or
obligations of non-agency parties and
pertain to clarifying the authority of
internal Commission operations. For the
same reasons, the provisions of the
Small Business Regulatory Enforcement
Fairness Act are not applicable.*

1See 17 CFR 200.1 through 200.800.

25 U.S.C. 553(b)(3)(A).

35 U.S.C. 553(d).

4 See 5 U.S.C. 804(3)(C) (the term “rule” does not
include “any rule of agency organization,
procedure, or practice that does not substantially



Federal Register/Vol. 87, No. 244/ Wednesday, December 21, 2022 /Rules and Regulations

77983

Additionally, the provisions of the
Regulatory Flexibility Act,® which apply
only when notice and comment are
required by the APA or other law, are
not applicable.® These amendments do
not contain any collection of
information requirements as defined by
the Paperwork Reduction Act of 1995.7
Further, because these amendments
impose no new burdens on private
parties, the Commission does not
believe that the amendments will have
any impact on competition for purposes
of section 23(a)(2) of the Exchange Act.?

II. Statutory Authority

We are adopting these technical
amendments under the authority set
forth in section 19(a) of the Securities
Act 0f 1933 [15 U.S.C. 77s], section 319
of the Trust Indenture Act of 1939 [15
U.S.C. 77sss], section 23(a) of the
Securities Exchange Act of 1934 [15
U.S.C. 78w(a)], section 38(a) of the
Investment Company Act of 1940 [15
U.S.C. 80a—37(a)], and section 211(a) of
the Investment Advisers Act of 1940 [15
U.S.C. 80b—11(a)].

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure, Authority delegations
(Government agencies).

Text of Amendments

For reasons set forth in the preamble,
title 17, chapter II of the Code of Federal
Regulations is amended as follows:

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

m 1. Add an authority citation for part
200 to read as follows:

Authority: 5 U.S.C. 552, 552a, 552b, and
557; 11 U.S.C. 901 and 1109(a); 15 U.S.C.
77¢, 77e, 77§, 77g, 77h, 77j, 770, 77q, 77s,
77u, 772-3, 77ggg(a), 77hhh, 77sss, 77uuu,
78b, 78c(b), 78d, 78d-1, 78d-2, 78e, 78f, 78g,
78h, 781, 78k, 78k-1, 781, 78m, 78n, 780,
780—-4, 78q, 78q-1, 78w, 78t-1, 78u, 78w,
7811(d), 78mm, 78eee, 80a—8, 80a—20, 80a—24,
80a—29, 80a—37, 80a—41, 80a—44(a), 80a—
44(b), 80b—3, 80b—4, 80b—5, 80b—9, 80b—10(a),
80b-11, 7202, and 7211 et seq.; 29 U.S.C.
794; 44 U.S.C. 3506 and 3507; Reorganization
Plan No. 10 of 1950 (15 U.S.C. 78d nt); sec.
8G, Pub. L. 95—452, 92 Stat. 1101 (5 U.S.C.
App.); sec. 913, Pub. L. 111-203, 124 Stat.
1376, 1827; sec. 3(a), Pub. L. 114-185, 130
Stat. 538; E.O. 11222, 30 FR 6469, 3 CFR,
1964-1965 Comp., p. 36; E.O. 12356, 47 FR
14874, 3 CFR, 1982 Comp., p. 166; E.O.
12600, 52 FR 23781, 3 CFR, 1987 Comp., p.

affect the rights or obligations of non-agency
parties”).

55 U.S.C. 601 et seq.

6 See 5 U.S.C. 601(2).

7 See 5 CFR 1320.3.

815 U.S.C. 78w(a)(2).

235; Information Security Oversight Office
Directive No. 1, 47 FR 27836; and 5 CFR
735.104 and 5 CFR parts 2634 and 2635,
unless otherwise noted.

Subpart A—Organization and Program
Management

m 2. Remove the authority citation for
part 200, subpart A.

Subpart B—Disposition of
Commission Business

m 3. Remove the authority citation for
part 200, subpart B.

Subpart C—Canons of Ethics

m 4. Remove the authority citation for
part 200, subpart C.

Subpart D—Information and Requests

m 5. Remove the authority citation for
part 200, subpart D.

Subpart F—Code of Behavior
Governing Ex Parte Communications
Between Persons Outside the
Commission and Decisional
Employees

m 6. Remove the authority citation for
part 200, subpart F.

Subpart G—Plan of Organization and
Operation Effective During Emergency
Conditions

m 7. Remove the authority citation for
part 200, subpart G.

Subpart H—Regulations Pertaining to
the Privacy of Individuals and Systems
of Records Maintained by the
Commission

m 8. Remove the authority citation for
part 200, subpart H.

Subpart I—Regulations Pertaining to
Public Observation of Commission
Meetings

m 9. Remove the authority citation for
part 200, subpart L.

Subpart J—Classification and
Declassification of National Security
Information and Material

m 10. Remove the authority citation for
part 200, subpart J.

Subpart K—Regulations Pertaining to
the Protection of the Environment

m 11. Remove the authority citation for
part 200, subpart K.

Subpart L—Enforcement of
Nondiscrimination on the Basis of
Handicap in Programs or Activities
Conducted by the Securities and
Exchange Commission

m 12. Remove the authority citation for
part 200, subpart L.

Subpart M—Regulation Concerning
Conduct of Members and Employees
and Former Members and Employees
of the Commission

m 13. Remove the authority citation for
part 200, subpart M.

Subpart N—Commission Information
Collection Requirements Under the
Paperwork Reduction Act: OMB
Control Numbers

m 14. Remove the authority citation for
part 200, subpart N.

By the Commission.

Dated: December 15, 2022.
J. Matthew DeLesDernier,
Deputy Secretary.
[FR Doc. 2022—-27636 Filed 12—20-22; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 170 and 570
[Docket No. FDA-2017-D-0085]
Best Practices for Convening a GRAS

Panel; Guidance for Industry;
Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification of availability.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing the availability of a final
guidance for industry entitled ‘“Best
Practices for Convening a GRAS Panel.”
This guidance document is intended for
any person who is responsible for a
conclusion that a substance may be used
in food on the basis of the generally
recognized as safe (GRAS) provision of
the Federal Food, Drug, and Cosmetic
Act (FD&C Act) when that person
convenes a panel of experts (“GRAS
panel”’) to independently evaluate
whether the available scientific data,
information, and methods establish that
the substance is safe under the
conditions of its intended use in human
food or animal food. This guidance
provides our current thinking on best
practices to identify GRAS panel
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members who have appropriate and
balanced expertise; to take steps to
reduce the risk that bias (or the
appearance of bias) will affect the
credibility of the GRAS panel’s output
(often called a “GRAS panel report”),
including the assessment of potential
GRAS panel members for conflict of
interest and the appearance of conflict
of interest; and to limit the data and
information provided to a GRAS panel
to public information (e.g., by not
providing the GRAS panel with
information such as trade secret
information).

DATES: The announcement of the
guidance is published in the Federal
Register on December 21, 2022.
ADDRESSES: You may submit either
electronic or written comments on FDA
guidances at any time as follows:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2017-D-0085 for ‘“Best Practices for
Convening a GRAS Panel.” Received
comments will be placed in the docket
and, except for those submitted as
“Confidential Submissions,” publicly
viewable at https://www.regulations.gov
or at the Dockets Management Staff
between 9 a.m. and 4 p.m., Monday
through Friday, 240—402-7500.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” We
will review this copy, including the
claimed confidential information, in our
consideration of comments. The second
copy, which will have the claimed
confidential information redacted/
blacked out, will be available for public
viewing and posted on https://
www.regulations.gov. Submit both
copies to the Dockets Management Staff.
If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852, 240—-402-7500.

You may submit comments on any
guidance at any time (see 21 CFR
10.115(g)(5)).

Submit written requests for single
copies of the guidance to Office of Food
Additive Safety, Center for Food Safety
and Applied Nutrition, Food and Drug
Administration (HFS-200), 5001
Campus Dr., College Park, MD 20740, or
to the Office of Surveillance and
Compliance (HFV-200), Center for

Veterinary Medicine, 12225 Wilkins
Ave., Rockville, MD 20855. Send two
self-addressed adhesive labels to assist
that office in processing your request.
See the SUPPLEMENTARY INFORMATION
section for electronic access to the
guidance.

FOR FURTHER INFORMATION CONTACT:
Regarding substances that would be
used in human food: Paulette M.
Gaynor, Office of Food Additive Safety
(HFS—-255), Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5001 Campus Dr.,
College Park, MD 20740, 240—402-1192.
Regarding substances that would be
used in animal food: Geoffrey K. Wong,
Office of Surveillance and Compliance
(HFV-225), Center for Veterinary
Medicine, Food and Drug
Administration, 12225 Wilkins Ave.,
Rockville, MD 20855, 240-402—5838.
Regarding other questions about this
document: Alexandra Jurewitz, Office of
Regulations and Policy (HFS-024),
Center for Food Safety and Applied
Nutrition, Food and Drug
Administration, 5001 Campus Dr.,
College Park, MD 20740, 240—402—-2378.
SUPPLEMENTARY INFORMATION:

I. Background

Section 201(s) of the FD&C Act (21
U.S.C. 321(s)) defines a “food additive”
as any substance the intended use of
which results or may reasonably be
expected to result, directly or indirectly,
in its becoming a component or
otherwise affecting the characteristics of
any food if such substance is not
generally recognized, among experts
qualified by scientific training and
experience to evaluate its safety, as
having been adequately shown through
scientific procedures (or, in the case of
a substance used in food prior to
January 1, 1958, through either
scientific procedures or experience
based on common use in food) to be safe
under the conditions of its intended use.
Under this definition, a substance that
is GRAS under the conditions of its
intended use is not a “food additive”
and is therefore not subject to
mandatory premarket review by FDA
under section 409 of the FD&C Act (21
U.S.C. 348). In this document, we refer
to a person who is responsible for a
conclusion that a substance may be used
in human food or animal food on the
basis of the GRAS provision of the
FD&C Act, without premarket review by
FDA under section 409 of the FD&C Act,
as the “proponent” of that substance.

We have established regulations
implementing the GRAS provision of
section 201(s) of the FD&C Act in part
170 (21 GFR part 170) for human food


https://www.govinfo.gov/content/pkg/FR-2015-09-18/pdf/2015-23389.pdf
https://www.govinfo.gov/content/pkg/FR-2015-09-18/pdf/2015-23389.pdf
https://www.govinfo.gov/content/pkg/FR-2015-09-18/pdf/2015-23389.pdf
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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and in part 570 (21 CFR part 570) for
animal food. Those regulations include
a voluntary procedure (“GRAS
notification procedure”) through which
a proponent may notify us of a
conclusion that a substance is GRAS
under the conditions of its intended use
in human food (part 170, subpart E) or
animal food (part 570, subpart E).

In some cases, the process whereby
the proponent evaluates whether the
available data and information support
a conclusion that a substance is GRAS
under the conditions of its intended use
includes considering the opinion of a
“GRAS panel” of qualified experts who
independently evaluate whether the
available scientific data, information,
and methods establish that a substance
is safe under the conditions of its
intended use in human food or animal
food. Depending on the outcome of the
GRAS panel’s analysis, the proponent
could either reach a conclusion
regarding the safety of the substance
under the conditions of its intended use
or be advised of one or more issues
(such as gaps in the data and
information or alternative
interpretations of the available data and
information) that warrant investigation
before a conclusion can be drawn about
whether the substance is safe under the
conditions of its intended use. When the
outcome of the GRAS panel’s analysis
supports the proponent’s conclusion
that a substance is safe under the
conditions of its intended use, in
essence the proponent then relies on the
members of the GRAS panel to act as a
proxy for the larger scientific
community knowledgeable about the
safety of substances directly or
indirectly added to food and, in so
doing, relies on the outcome of the
GRAS panel’s analysis to support the
proponent’s conclusion that the safety
of the intended use is “generally
recognized” by qualified experts.
Whether a GRAS panel is a sufficient
proxy for the larger scientific
community depends on a number of
factors, such as the subject matter
expertise of the members of the GRAS
panel and whether the members of the
GRAS panel would be considered
representative of experts qualified by
scientific training and experience to
evaluate the safety of the substance
under the conditions of its intended use.

A GRAS panel is one mechanism that
proponents have used to demonstrate
that the safety of a substance under the
conditions of its intended use is
generally recognized by qualified
experts. However, the use of a GRAS
panel is not the only mechanism for
doing so, and the use of a GRAS panel
does not necessarily mean that the

GRAS criteria have been met (81 FR
54960 at 54974 through 54975, August
17, 2016).

We are announcing the availability of
a guidance for industry entitled “Best
Practices for Convening a GRAS Panel.”
We are issuing this guidance consistent
with our good guidance practices
regulation (21 CFR 10.115). The
guidance represents the current thinking
of FDA on this topic. It does not
establish any rights for any person and
is not binding on FDA or the public.
You can use an alternative approach if
it satisfies the requirements of the
applicable statutes and regulations.

In the Federal Register of November
16, 2017 (82 FR 53433), we made
available a draft guidance for industry
entitled ‘“Best Practices for Convening a
GRAS Panel” (“draft guidance”), which
was intended for any proponent who
convenes a GRAS panel and provided
our current thinking on best practices to
identify GRAS panel members who have
appropriate and balanced expertise; to
take steps to reduce the risk that bias (or
the appearance of bias) will affect the
credibility of a GRAS panel report,
including the assessment of potential
GRAS panel members for conflict of
interest and the appearance of conflict
of interest; and to limit the data and
information provided to a GRAS panel
to public information (e.g., by not
providing the GRAS panel with
information such as trade secret
information). We gave interested parties
until May 15, 2018, to submit comments
for us to consider before beginning work
on the final version of the guidance.

We received 13 comments on the draft
guidance. Most comments supported the
draft guidance and offered ideas on how
to improve the guidance. One comment
discussed FDA'’s analysis of the
proposed collection of information, and
another comment involved issues not
related to the draft guidance. We have
modified the final guidance where
appropriate. Changes to the guidance
include:

¢ Emphasizing that, in many cases, a
GRAS panel is not necessary, in
response to comments suggesting the
GRAS notification process may become
too burdensome;

e Providing additional background
information regarding the value of a
GRAS panel in providing evidence to
support the “‘general acceptance” aspect
of the criteria for eligibility for GRAS
status through scientific procedures;

o Clarifying the GRAS panel policy
discussions around evaluating and
managing conflicts of interest and
appearance issues, as well as honoraria;

e Removing one reference, as it has
been withdrawn since publication of the
draft guidance; and

e Removing a mistaken reference to a
section V.J.

The guidance announced in this
notice finalizes the draft guidance dated
November 2017.

II. Paperwork Reduction Act of 1995

This guidance contains information
collection provisions that are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521). The collections of information in
this guidance have been approved under
OMB control number 0910-0911.

This guidance also refers to
previously approved FDA collections of
information. The collections of
information in 21 CFR parts 170 and
570 have been approved under OMB
control number 0910-0342.

II1. Electronic Access

Persons with access to the internet
may obtain the guidance at https://
www.fda.gov/FoodGuidances, https://
www.fda.gov/regulatory-information/
search-fda-guidance-documents, or
https://www.regulations.gov. Use the
FDA websites listed in the previous
sentence to find the most current
version of the guidance.

Dated: December 15, 2022.
Lauren K. Roth,
Associate Commissioner for Policy.
[FR Doc. 2022—-27714 Filed 12—20-22; 8:45 am]
BILLING CODE 4164-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[EPA-HQ-OAR-2018-0746; FRL-6494.1—
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RIN 2060-AV54

Reconsideration of the 2020 National
Emission Standards for Hazardous Air
Pollutants: Miscellaneous Organic
Chemical Manufacturing Residual Risk
and Technology Review

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final action; reconsideration of
the final rule.

SUMMARY: On August 12, 2020, the U.S.
Environmental Protection Agency (EPA)
published the final risk and technology
review (RTR) for the Miscellaneous
Organic Chemical Manufacturing
NESHAP (2020 MON final rule)
pursuant to Clean Air Act (CAA).
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Subsequently, the EPA received and
granted petitions for reconsideration on
two issues, specifically, on the use of
the EPA’s IRIS value for ethylene oxide
in assessing cancer risk for the source
category, and the use of the Texas
Commission on Environmental
Quality’s (TCEQ’s) risk value for
ethylene oxide as an alternative risk
value to the EPA’s IRIS value for
purposes of evaluating risk as part of the
CAA residual risk review. On February
4, 2022, the EPA proposed the
Reconsideration of the 2020 National
Emission Standards for Hazardous Air
Pollutants (NESHAP): Miscellaneous
Organic Chemical Manufacturing
Residual Risk and Technology Review
to address these two issues and request
public comment. This action finalizes
the EPA’s decision to use the IRIS value
for ethylene oxide in the risk assessment
for the 2020 MON final rule and our
decision to reject the use of the TCEQ’s
risk value for ethylene oxide as an
alternative risk value to the EPA’s IRIS
value. As such, in this final action, EPA
is making no changes to the risk
assessment or related regulatory text for
the miscellaneous organic chemical
manufacturing source category.

DATES: This final action is effective on
December 21, 2022.

ADDRESSES: The U.S. Environmental
Protection Agency (EPA) has established
a docket for this action under Docket ID
No. EPA-HQ-OAR-2018-0746. All
documents in the docket are listed on
the https://www.regulations.gov/
website. Although listed, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through https://
www.regulations.gov/, or in hard copy at
the EPA Docket Center, WJC West
Building, Room Number 3334, 1301
Constitution Ave. NW, Washington, DC.
The Public Reading Room hours of
operation are 8:30 a.m. to 4:30 p.m.
Eastern Standard Time (EST), Monday
through Friday. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the EPA Docket Center is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT: For
questions about this final action, contact
Ms. Susan Paret, Sector Policies and
Programs Division (E-120 C), Office of
Air Quality Planning and Standards,
U.S. Environmental Protection Agency,

Research Triangle Park, North Carolina
27711; telephone number: (919) 541—
5516; and email address: paret.susan@
epa.gov. For specific information
regarding these reconsideration
decisions, contact Amy Vasu, Health
and Environmental Impacts Division
(C539-02), Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 541—
0107; and email address: vasu.amy@
epa.gov. For information about the
applicability of the NESHAP to a
particular entity, contact John Cox,
Office of Enforcement and Compliance
Assurance, U.S. Environmental
Protection Agency, WJC South Building,
1200 Pennsylvania Ave. NW,
Washington, DC 20460; telephone
number: (202) 564—1395; and email
address: cox.john@epa.gov.
SUPPLEMENTARY INFORMATION: Preamble
acronyms and abbreviations. We use
multiple acronyms and terms in this
preamble. While this list may not be
exhaustive, to ease the reading of this
preamble and for reference purposes,
the EPA defines the following terms and
acronyms here:

CAA Clean Air Act

CRA Congressional Review Act

EtO ethylene oxide

HAP hazardous air pollutants(s)

IRIS Integrated Risk Information System

MACT maximum achievable control
technology

MCPU miscellaneous organic chemical
manufacturing process unit

MIR maximum individual risk

MON Miscellaneous Organic Chemical
Manufacturing NESHAP

NESHAP national emission standards for
hazardous air pollutants

NIOSH National Institute for Occupational
Safety and Health

NTTAA National Technology Transfer and
Advancement Act

PRA Paperwork Reduction Act

RFA Regulatory Flexibility Act

RTR risk and technology review

SAB Science Advisory Board

SSM  startup, shutdown, and malfunction

UMRA Unfunded Mandates Reform Act

URE unit risk estimate

Background information. On February
4, 2022, the EPA proposed the
Reconsideration of the 2020 National
Emission Standards for Hazardous Air
Pollutants (NESHAP): Miscellaneous
Organic Chemical Manufacturing
Residual Risk and Technology Review
(87 FR 6466). In this action, we are
finalizing decisions on the two issues
for which we granted reconsideration.
We summarize specific comment topics
received on our proposed action and our
responses central to our rationale for the
decisions in this action. A summary of

all public comments on the proposal
and the EPA’s responses to those
comments is available in Summary of
Public Comments and Responses for the
Reconsideration of the 2020 National
Emission Standards for Hazardous Air
Pollutants: Miscellaneous Organic
Chemical Manufacturing Residual Risk
and Technology Review, Docket ID No.
EPA-HQ-OAR-2018-0746.

Organization of this document. The
information in this preamble is
organized as follows:

1. General Information

A. What is the source of authority for this
reconsideration action?

B. Does this action apply to me?

C. Where can I get a copy of this document
and other related information?

D. Judicial Review and Administrative
Reconsideration

II. Background Information
III. Final Action

A. Issue 1: Use of the EPA’s IRIS Value for
Ethylene Oxide in Assessing Cancer Risk
for the Source Category

B. Issue 2: Use of the TCEQ Risk Value for
Ethylene Oxide in Assessing Cancer Risk
for the Source Category

IV. Summary of Cost, Environmental, and
Economic Impacts and Additional
Analyses Conducted

A. What are the affected facilities?

B. What are the air quality impacts?

C. What are the cost impacts?

D. What are the economic impacts?

E. What are the benefits?

F. What analysis of environmental justice
did we conduct?

G. What analysis of children’s
environmental health did we conduct?

V. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Paperwork Reduction Act (PRA)

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act
(UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act (NTTAA)

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Congressional Review Act (CRA)

1. General Information

A. What is the source of authority for
this reconsideration action?

The source of authority for this action
is provided by sections 112 and
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307(d)(7)(B) of the Clean Air Act (CAA)
(42 U.S.C. 7412 and 7607(d)(7)(B)).

B. Does this action apply to me?

Regulated entities. Categories and
entities potentially regulated by this

action are shown in Table 1 of this
preamble.

TABLE 1—NESHAP AND INDUSTRIAL SOURCE CATEGORIES AFFECTED BY THIS FINAL ACTION

NESHAP and source category

NAICS ' code

40 CFR part 63, subpart FFFF, Miscellaneous Organic Chemical Man-

ufacturing.

tions.

3251, 3252, 3253, 3254, 3255, 3256, and 3259, with several excep-

1North American Industry Classification System.

Table 1 of this preamble is not
intended to be exhaustive, but rather to
provide a guide for readers regarding
entities likely to be affected by the final
action for the source category listed. To
determine whether your facility is
affected, you should examine the
applicability criteria in the appropriate
NESHAP. If you have any questions
regarding the applicability of any aspect
of this NESHAP, please contact the
appropriate person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section of this preamble.

C. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this final
action will also be available on the
internet. Following signature by the
EPA Administrator, the EPA will post a
copy of this final action at: https://
www.epa.gov/stationary-sources-air-
pollution/miscellaneous-organic-
chemical-manufacturing-national-
emission. Following publication in the
Federal Register, the EPA will post the
Federal Register version and key
technical documents at this same
website.

Copies of all oral and written
comments received on the proposed
rulemaking (Reconsideration of the 2020
National Emission Standards for
Hazardous Air Pollutants (NESHAP):
Miscellaneous Organic Chemical
Manufacturing Residual Risk and
Technology Review (87 FR 6466;
February 4, 2022) are available at the
EPA Docket Center Public Reading
Room. Comments are also available
electronically through https://
www.regulations.gov/ by searching
Docket ID No. EPA-HQ-OAR-2018—
0746. Additional information is
available on the RTR website at https://
www.epa.gov/stationary-sources-air-
pollution/risk-and-technology-review-
national-emissions-standards-
hazardous. This information includes
an overview of the RTR program and
links to project websites for the RTR
Source categories.

D. Judicial Review and Administrative
Reconsideration

Under Clean Air Act (CAA) section
307(b)(1), judicial review of this final
action is available only by filing a
petition for review in the United States
Court of Appeals for the District of
Columbia Gircuit by February 21, 2023.
Under CAA section 307(b)(2), the
requirements established by this final
action may not be challenged separately
in any civil or criminal proceedings
brought by the EPA to enforce the
requirements.

Section 307(d)(7)(B) of the CAA
further provides that only an objection
to a rule or procedure which was raised
with reasonable specificity during the
period for public comment (including
any public hearing) may be raised
during judicial review. This section also
provides a mechanism for the EPA to
reconsider the rule if the person raising
an objection can demonstrate to the
Administrator that it was impracticable
to raise such objection within the period
for public comment or if the grounds for
such objection arose after the period for
public comment (but within the time
specified for judicial review) and if such
objection is of central relevance to the
outcome of the rule. Any person seeking
to make such a demonstration should
submit a Petition for Reconsideration to
the Office of the Administrator, U.S.
EPA, Room 3000, WJC South Building,
1200 Pennsylvania Ave. NW,
Washington, DC 20460, with a copy to
both the person(s) listed in the
preceding FOR FURTHER INFORMATION
CONTACT section, and the Associate
General Counsel for the Air and
Radiation Law Office, Office of General
Counsel (Mail Code 2344A), U.S. EPA,
1200 Pennsylvania Ave. NW,
Washington, DC 20460.

II. Background Information

The EPA promulgated the
Miscellaneous Organic Chemical
Manufacturing NESHAP (MON) on
November 10, 2003 (68 FR 63852), and
further amended the MON on July 1,
2005 (70 FR 38562), and ]uly 14, 2006
(71 FR 40316). The standards are

codified at 40 CFR part 63, subpart
FFFF. The MON regulates HAP
emissions from miscellaneous organic
chemical manufacturing process units
(MCPUs) located at major sources. An
MCPU includes equipment necessary to
operate a miscellaneous organic
chemical manufacturing process, as
defined in 40 CFR 63.2550(i), and must
meet the following criteria: (1) it
manufactures any material or family of
materials described in 40 CFR
63.2435(b)(1); (2) it processes, uses, or
generates any of the organic HAP
described in 40 CFR 63.2435(b)(2); and,
(3) except for certain process vents that
are part of a chemical manufacturing
process unit, as identified in 40 CFR
63.100(j)(4), the MCPU is not an affected
source or part of an affected source
under another subpart of 40 CFR part
63. An MCPU also includes any
assigned storage tanks and transfer
racks; equipment in open systems that
is used to convey or store water having
the same concentration and flow
characteristics as wastewater; and
components such as pumps,
compressors, agitators, pressure relief
devices (PRDs), sampling connection
systems, open-ended valves or lines,
valves, connectors, and instrumentation
systems that are used to manufacture
any material or family of materials
described in 40 CFR 63.2435(b)(1).
Sources of HAP emissions regulated by
the MON include the following: process
vents, storage tanks, transfer racks,
equipment leaks, wastewater streams,
and heat exchange systems.

The EPA conducted an RTR for the
MON, pursuant to CAA sections
112(d)(6) and (f)(2), publishing
proposed amendments on December 17,
2019 (84 FR 69182). As of November 6,
2018, the Source category covered by
this MACT standard included 201
facilities, herein referred to as “MON
facilities.” This facility population
count was developed using methods
described in section II.C of the RTR
proposal preamble (84 FR 69182,
69186—87). A complete list of known
MON facilities is available in Appendix
1 of the document, Residual Risk
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Assessment for the Miscellaneous
Organic Chemical Manufacturing
Source Category in Support of the 2019
Risk and Technology Review Proposed
Rule, which is available in the docket
for this rulemaking (see Docket Item No.
EPA-HQ-OAR-2018-0746-0011). After
soliciting and considering public
comments, the EPA took final action in
2020 (85 FR 49084; August 12, 2020).
The 2020 MON final rule included
revisions to the NESHAP pursuant to
the technology review for equipment
leaks and heat exchange systems, and
revisions pursuant to the risk review to
specifically address ethylene oxide
emissions from storage tanks, process
vents, and equipment leaks. In addition,
the 2020 MON final rule corrected and
clarified regulatory provisions related to
emissions during periods of startup,
shutdown, and malfunction (SSM),
including removing general exemptions
for periods of SSM, adding work
practice standards for periods of SSM
where appropriate, and clarifying
regulatory provisions for certain vent
control bypasses. The final action also
added monitoring and operational
requirements for flares that control
ethylene oxide emissions and flares
used to control emissions from
processes that produce olefins and
polyolefins, added provisions for
electronic reporting of performance test
results and other reports, and included
other technical corrections to improve
consistency and clarity.

In the 2020 MON final rule’s risk
assessment,! the Agency calculated
cancer risks associated with emissions
of ethylene oxide using the EPA’s IRIS
value for that pollutant,23 and the risk
review included a determination that
the risks for this source category under
the current Maximum Achievable

1Residual Risk Assessment for the Miscellaneous
Organic Chemical Manufacturing Source Category
in Support of the 2020 Risk and Technology
Review: Final Rule, August 2020. Available at:
https://www.regulations.gov/document/EPA-HQ-
OAR-2018-0746-0189.

2The IRIS value is, specifically, the inhalation
unit risk estimate (URE) for ethylene oxide. The
URE is the upper bound additional lifetime cancer
risk estimated to result from continuous (24 hours/
day) lifetime (70 years) exposure to ethylene oxide
at a concentration of 1 pg/m3 in air. Because
ethylene oxide is mutagenic (i.e., damages DNA), an
age-dependent adjustment factor was applied to the
URE to account for childhood exposures. Therefore,
the IRIS value used in the risk assessment is the
age-adjusted inhalation URE for ethylene oxide,
which is 0.005 per ug/m3.

3U.S. EPA. Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (CASRN 75-21—
8) In Support of Summary Information on the
Integrated Risk Information System (IRIS).
December 2016. EPA/635/R—16/350Fa. Available at:
https://cfpub.epa.gov/ncea/iris/iris_documents/
documents/toxreviews/1025tr.pdf and in the docket
for this rulemaking (see Docket ID No. EPA-HQ-
OAR-2018-0746).

Control Technology (MACT) provisions
were unacceptable due to ethylene
oxide emissions. When risks are
unacceptable, the EPA must determine
the emissions standards necessary to
reduce risk to an acceptable level. As
such, the EPA promulgated final
amendments to the MON pursuant to
CAA section 112(f)(2) that require
control of ethylene oxide emissions for
process vents, storage tanks, and
equipment in ethylene oxide service.
The 2020 MON final rule reduced risks
to an acceptable level that also provides
an ample margin of safety to protect
public health.

The EPA received comments from
TCEQ during the public comment
period that included their draft cancer
dose-response assessment for ethylene
oxide. The final rule preamble stated
that “the EPA remains open to new and
updated scientific information” and
new dose-response values, such as the
dose-response value then being
developed by the TCEQ (85 FR at
49098). However, by the close of the
public comment period for the proposed
rulemaking, on March 19, 2020, the
TCEQ dose-response value had not yet
been finalized and could not be
considered in the final action.

Following promulgation of the 2020
MON final rule, the EPA received five
separate petitions for reconsideration
from four unique petitioners. The EPA
received two petitions from the
American Chemistry Council (ACC)
(one petition dated October 2020, one
dated December 2020), one from the
TCEQ (dated October 2020), one from
Squire Patton Boggs (US) LLP
(submitted on behalf of Huntsman
Petrochemical, LLC) (dated October
2020), and one from Earthjustice
(submitted on behalf of RISE St. James,
Louisiana Bucket Brigade, Louisiana
Environmental Action Network, Texas
Environmental Justice Advocacy
Services (t.e.j.a.s.), Air Alliance
Houston, Ohio Valley Environmental
Coalition, Blue Ridge Environmental
Defense League, Inc., Environmental
Justice Health Alliance for Chemical
Policy Reform, Sierra Club,
Environmental Integrity Project, and
Union of Concerned Scientists) (dated
October 2020). Copies of the petitions
are available in the docket for this
rulemaking (see Docket ID Nos. EPA—
HQ-OAR-2018-0746—-0259, EPA-HQ-
OAR-2018-0746-0260, EPA-HQ-OAR-
2018-0746-0261, EPA-HQ-OAR-2018—
0746-0262, and EPA-HQ-OAR-2018—
0746-0263).

Three petitioners (ACC, TCEQ, and
Huntsman Petrochemical, LLC)
requested that EPA reconsider the rule
to reassess the risk assessment for the

2020 MON final rule using the TCEQ’s
alternative risk value for ethylene oxide
instead of the EPA’s IRIS value for
ethylene oxide. These three petitioners
further argued that the EPA’s IRIS value
for ethylene oxide is flawed, citing their
disagreement with the EPA Office of
Research and Development’s model
selection and inclusion of breast cancer
data in the IRIS assessment. In their
petitions, ACC and Earthjustice also
raised other issues unrelated to the use
of the IRIS value or the TCEQ value for
assessing risk from ethylene oxide
emissions.

On June 22, 2021, the EPA sent letters
to all of the petitioners informing them
that: (1) the EPA was granting
reconsideration requests on two specific
issues (described in the next paragraph),
(2) the EPA intended to issue a Federal
Register document initiating a
document and comment rulemaking on
the issues for which the Agency granted
reconsideration, and (3) the EPA was
continuing to review the other issues in
the petitions for reconsideration and
may choose to initiate reconsideration
of additional issues in the future. Copies
of the letters to petitioners are available
in the docket for this rulemaking (see
Docket ID Nos. EPA-HQ-OAR-2018—
0746-0249, EPA-HQ-OAR-2018-0746—
0250, EPA-HQ-OAR-2018-0746-0251,
and EPA-HQ-OAR-2018-0746—-0252).

On February 4, 2022 (87 FR 6466),
pursuant to CAA section 307(d)(7)(B),
the EPA proposed to take comment on
the issues for which reconsideration
was granted in the June 22, 2021 letters.
In the proposal, the EPA solicited public
comment on the following aspects of the
2020 MON final rule: (1) the use of the
EPA’s IRIS value for ethylene oxide in
assessing cancer risk for the Source
category, and (2) the use of the TCEQ
risk value for ethylene oxide as an
alternative risk value to the EPA’s IRIS
value for purposes of evaluating risk
under CAA section 112(f)(2).
Reconsideration was granted on these
two topics on the following bases: the
TCEQ risk value for ethylene oxide was
finalized after the comment period for
the proposed MON rulemaking closed,
and the 2020 MON final rule preamble
stated that the EPA remains open to new
and updated scientific information,
such as the TCEQ value; and because
the risk posed by ethylene oxide is of
central relevance to the EPA’s
determination that the risks from
sources in the Miscellaneous Organic
Chemical Manufacturing Source
category remaining after imposition of
the then-current CAA section 112(d)(2)
MACT standards were unacceptable and
that more stringent standards are
required.
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Note that, for this reconsideration
action, the EPA sought comment only
on the two issues subject to mandatory
reconsideration described in the
proposal preamble for this
reconsideration (87 FR 6466; February
4, 2022). Because the criteria for
mandatory reconsideration under CAA
section 307(d)(7)(B) have been satisfied,
the Agency is publishing this final
reconsideration action in the Federal
Register.

II1. Final Action

In this section of the preamble, the
EPA sets forth its final decisions on the
two issues for which reconsideration
was granted and on which the EPA
solicited comment in the proposed
document of reconsideration. We also
present the Agency’s rationale for the
decisions.

A. Issue 1: Use of the EPA’s IRIS Value
for Ethylene Oxide in Assessing Cancer
Risk for the Source Category

1. EPA’s Final Decision on the Use of
the IRIS Value for Ethylene Oxide In
Assessing Cancer Risk For The Source
Category

After careful consideration of the
comments and information submitted
through the public comment process for
this rulemaking, the Agency has
decided that use of the EPA IRIS value
for ethylene oxide for the risk
assessment performed for the 2020
MON final rule was appropriate. As
described in the reconsideration
proposal (87 FR 6466, 6471; February 4,
2022), EPA has an established approach
supported by the Science Advisory
Board for selecting dose-response values
for the CAA section 112(f)(2) risk
reviews.*5 Application of this approach
generally results in an EPA IRIS value
being given preference over values from
other organizations or agencies. Neither
the petitioners nor commenters
identified a basis for the EPA to deviate
from this documented approach for
selecting dose-response values for use in
the risk assessment for the 2020 MON
final rule. Further, the EPA IRIS
assessment of ethylene oxide is
scientifically sound, as evidenced by the

4U.S. EPA. Risk and Technology Review (RTR)
Risk Assessment Methodologies: For Review by the
EPA’s Science Advisory Board with Case Studies—
MACT I Petroleum Refining Sources and Portland
Cement Manufacturing, June 2009. EPA—452/R-09—
006. https://www3.epa.gov/airtoxics/rrisk/
rtrpg.html.

5Recommendations of the SAB Risk and
Technology Review Methods Panel are provided in
their report, which is available at: https://
nepis.epa.gov/Exe/ZyPURL.cgi?
Dockey=P100RODV.txt and in the docket for this
rulemaking (see Docket ID No. EPA-HQ-OAR-
2018-0746).

toxicological assessment itself, ¢ as well
as the supporting technical
documentation. As described in section
III.A.2 below and in greater detail in
sections 4.1.1 and 4.1.2 of the response
to comment document for this
rulemaking, the IRIS assessment
underwent an extensive peer and public
review process that adhered to the
guidelines in EPA’s Peer Review
Handbook7 for peer review of highly
influential scientific assessments. The
IRIS assessment and supporting
documentation provide evidence of full
consideration of the array of scientific
questions and comments presented to
the EPA and addressed by the EPA prior
to issuing the final assessment in
December 2016. In addition, since the
issuance of the final assessment, there is
no new scientific information that
would alter EPA’s derivation of the IRIS
value or other aspects of the EPA IRIS
assessment for ethylene oxide. The IRIS
assessment continues to provide sound
scientific conclusions that are consistent
with the latest scientific knowledge. For
these reasons, which are addressed in
section III.A.2 below, and in greater
detail in the response to comment
document for this rulemaking, the EPA
IRIS value for ethylene oxide is the most
appropriate risk value to use in
assessing cancer risk for the MON
Source category.

2. Comments Received on the Use of the
EPA’s IRIS Value for Ethylene Oxide In
Assessing Cancer Risk for the Source
Category

The Agency received a range of
comments on the proposed rule. While
many commenters agreed with the use
of EPA’s IRIS value for ethylene oxide,
several commenters disagreed with
EPA'’s choice to rely on the Agency’s
IRIS assessment, as opposed to TCEQ’s
assessment, as the source of the value
used to calculate cancer risk from
ethylene oxide exposure.

Many of the comments submitted
regarding the EPA IRIS assessment of
ethylene oxide have been addressed
previously by the EPA as part of the
extensive peer review and public review
process of the draft IRIS assessment of

6U.S. EPA. Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (CASRN 75-21-
8) In Support of Summary Information on the
Integrated Risk Information System (IRIS).
December 2016. EPA/635/R—16/350Fa. Available at:
https://cfpub.epa.gov/ncea/iris/iris_documents/
documents/toxreviews/1025tr.pdf and in the docket
for this rulemaking (see Docket ID No. EPA-HQ-
OAR-2018-0746).

7U.S. EPA, 2015. Peer Review Handbook, 4th
edition. Science and Technology Policy Council.
October 2015. EPA/100/B-15/001. https://
www.epa.gov/sites/production/files/2016-03/
documents/epa_peer_review_handbook_4th_
edition.pdf

ethylene oxide. For those comments
challenging the IRIS assessment,
documented in detail in the response to
comment document for this rulemaking,
we cite to our previous responses. For
example, we again received comments
claiming that potential background
levels of ethylene oxide (ethylene oxide
present in ambient air or produced
through metabolism in a person’s body
(i.e., endogenously)) contribute to
cancer risk but were not accounted for
in the calculation of the cancer risk
value. We have addressed these
comments previously in the 2020 MON
final rule 8 and in the IRIS Assessment
for ethylene oxide,  in addition to the
EPA’s December 13, 2021, response 10 to
the Request for Correction (RFC) 11 of
the IRIS value that was submitted to the
EPA by petitioner ACC under the
Information Quality Act, Public Law
106—554 (IQA). We cite these responses
in the response to comment document
for this rulemaking, where we explain:

It is important to recognize that the
IRIS [unit] risk estimate for EtO
represents the increased cancer risk due
to exposure to ethylene oxide
emissions—above any potential existing
risks from endogenous or ambient
background levels of EtO exposure. The
occupational exposures in the NIOSH
study represent workplace EtO levels
these workers experienced—and are in
addition to any endogenous or broad
population background exposures to
which the workers may also have been
exposed.

8 Summary of Public Comments and Responses
for the Risk and Technology Review for
Miscellaneous Organic Chemical Manufacturing.
https://www.regulations.gov/document/EPA-HQ-
OAR-2018-0746-0200.

9U.S. EPA. Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (CASRN 75-21-
8) In Support of Summary Information on the
Integrated Risk Information System (IRIS).
December 2016. EPA/635/R-16/350Fa. See
Appendix K, p. K-9. Available at: https://
cfpub.epa.gov/ncea/iris/iris_documents/
documents/toxreviews/1025tr.pdf and in the docket
for this rulemaking (see Docket ID No. EPA-HQ—
OAR-2018-0746).

101.S. EPA. EPA’s Response to American
Chemistry Council (ACC)’s Request for Correction
to the IRIS Value for Ethylene Oxide (EtO) used in
the National Air Toxics Assessment (NATA) in
2018. December 13, 2021. Available at: https://
www.epa.gov/quality/epa-information-
qualityguidelines-requestscorrection-and-
requestsreconsideration#18003 and in the docket
for this rulemaking (see Docket ID No. EPA-HQ-
OAR-2018-0746).

11 American Chemistry Council. Request for
Correction under the Information Quality Act: 2014
National Air Toxics Assessment (NATA).
September 20, 2018. Available at: https://
www.epa.gov/quality/epa-information-
qualityguidelines-requests-correction-and-requests
reconsideration#18003 and in the docket for this
rulemaking (see Docket ID No. EPA-HQ-OAR-
2018-0746).
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In this section, we describe specific
comment topics central to our rationale
for EPA’s decision to continue to use the
EPA IRIS value; detailed comment
summaries and responses are presented
in the response to comment document
for this rulemaking.

a. Comments Concerning Selection of
Dose-Response Values for CAA Section
112(f)(2) Risk Reviews

EPA received a number of comments
in support of and against the use of the
EPA IRIS value for ethylene oxide. As
described in the reconsideration
proposal (87 FR 6466, 6471; February 4,
2022), EPA has a documented approach
for selecting dose-response values for
the CAA section 112(f)(2) risk reviews.
For these risk reviews, the EPA
performs health risk assessments for the
hazardous air pollutants (HAP) that are
emitted from the source category after
imposition of MACT standards under
CAA section 112(d)(2). Consistent with
the purpose of the IRIS database and the
advice from the EPA SAB, and as
described in the risk assessment
documentation for the 2020 MON final
rule,2 the IRIS database is the preferred
source of chronic dose-response data.

Based on EPA’s careful review, the
Agency has determined that neither the
petitioners requesting that EPA
reconsider the 2020 MON final rule nor
commenters on the proposed
reconsideration identified a basis for
EPA to change our approach generally,
nor our approach to the risk assessment
specifically in the 2020 MON final rule.
Where commenters identified specific
topics, such as new analyses or
information related to the cancer risk
value for ethylene oxide, we address
those comments either in the preamble
to this final action or in sections 3 and
4 of the response to comment document
for this action.

b. Comments About the EPA IRIS
Assessment of Ethylene Oxide Being
Scientifically Sound and Robust

Some commenters oppose the use of
the ethylene oxide IRIS value, for the
most part reiterating previously
provided comments (e.g., on model
selection) and citing information that
the Agency has already considered,
including in the development of the
IRIS assessment or the 2020 MON final
rule. Where new comments or
information have been provided, we
address those in this preamble or in the

12 Residual Risk Assessment for the
Miscellaneous Organic Chemical Manufacturing
Source Category in Support of the 2020 Risk and
Technology Review: Final Rule, August 2020.
Available at: https://www.regulations.gov/
document/EPA-HQOAR-2018-0746-0189.

response to comment document for this
rulemaking.

Many commenters supporting the use
of the EPA IRIS value reiterated that the
IRIS value must be applied because it
reflects the latest scientific knowledge
and is the result of an extensive review
process. The EPA agrees that the EPA
IRIS assessment is scientifically sound
and robust and represents the best
estimate of the increased cancer risk
posed by inhalation exposure to
ethylene oxide for use in a risk
assessment. This is evidenced by the
toxicological assessment itself 13 and its
supporting technical documentation, as
well as the extensive peer and public
review process that was an integral part
of the development of the final
assessment.

Many of the comments received on
the peer and public review of the EPA
IRIS ethylene oxide assessment have
been addressed previously by the EPA.
Specifically, as stated in the response to
comments received on the 2020 MON
final rule,4 the EPA followed its
standard review process in the ethylene
oxide IRIS assessment, which included
multiple rounds of review and comment
by experts and the public. This included
internal agency review, interagency
review, public external peer review, and
public review. The ethylene oxide IRIS
assessment underwent two peer and
public review processes over a 10-year
period. After the second peer and public
review, the Agency followed its normal
process to finalize the assessment by
considering the peer and public review
comments received, making final
revisions to the assessment in response
to those comments, and then issuing the
final ethylene oxide IRIS assessment.

Given this process, the EPA stated
that it disagreed with comments
suggesting that scientific information
and comments were not fully addressed
during the IRIS assessment development
and review process. In responding to
these comments, the EPA further noted
the Agency’s adherence to the
guidelines in the EPA’s Peer Review

13U.S. EPA. Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (CASRN 75-21-
8) In Support of Summary Information on the
Integrated Risk Information System (IRIS).
December 2016. EPA/635/R-16/350Fa. Available at:
https://cfpub.epa.gov/ncea/iris/iris_documents/
documents/toxreviews/1025tr.pdf and in the docket
for this rulemaking (see Docket ID No. EPA-HQ-
OAR-2018-0746).

14 Summary of Public Comments and Responses
for the Risk and Technology Review for
Miscellaneous Organic Chemical Manufacturing,
August 2020. See section 4.1.3, response to
Comment 29. Available at: https://
www.regulations.gov/document/EPA-HQ-OAR-
2018-0746-0200.

Handbook 15 for highly influential
scientific assessments. The IRIS
assessment itself and supporting
documentation provide evidence of full
consideration of the array of scientific
questions and comments presented to
the EPA. Responses to new comments
received regarding statistical support for
the IRIS dose-response model are
included in the response to comments
document.

As described in the EPA’s Peer Review
Handbook,16 there are a range of types
of peer review. For the ethylene oxide
IRIS assessment, the Agency requested
review by the EPA SAB. The EPA’s SAB
is a statutorily established committee
with a broad mandate to provide advice
and recommendations to the Agency on
scientific and technical matters. The
SAB considers requests for advice and
peer review from across the Agency as
part of an annual process, initiated by
arequest from the Deputy Administrator
to the EPA’s senior leadership to
identify requests for review by the EPA.
Highly influential scientific
assessments, such as IRIS assessments,
or other scientific work products
associated with highly visible or
controversial environmental issues are
most suited to review by the SAB. Much
of the SAB’s peer review work is done
using ad hoc panels formed to review
specific EPA draft technical products.
All SAB panels provide advice through
the chartered SAB, which is composed
of approximately 50 nationally
renowned scientists, engineers and
economists who are screened for
conflicts of interest. The chartered SAB
further reviews reports prepared by
project-specific panels, accepts further
public comment, and reports final
conclusions directly to the EPA
Administrator.

In addition, to address concerns
raised about opportunities for review of
the draft IRIS assessment, it is important
to note that the assessment review and
revision process took place over a 10-
year period, from 2006 to 2016.
Stakeholders, including the American
Chemistry Council, had an awareness of
the Agency’s IRIS assessment early in
the process, as evidenced by their
review of the 2006 and 2013 draft IRIS
assessments and the extensive
comments that the ACC and other
stakeholders provided on those drafts.

After completion of an initial draft of
the assessment, the EPA undertook an

15U.S. EPA, 2015. Peer Review Handbook, 4th
edition. Science and Technology Policy Council.
October 2015. EPA/100/B-15/001. https://
www.epa.gov/sites/production/files/2016-03/
documents/epa_peer_review_handbook_4th_
edition.pdf.

16 ]d.
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extensive, transparent review process.
We agree with commenters who stated
that the ethylene oxide assessment
underwent extensive internal EPA
review, as well as external review by
other federal agencies. Drafts of the
assessment were available for public
comment at three different times and
were twice submitted for external peer
review by the SAB, which is an
additional round of external review than
is typically received by IRIS
assessments. It is correct that at least
four drafts of the IRIS ethylene oxide
cancer evaluation were reviewed by a
wide range of “EPA scientists,
interagency reviewers from other federal
agencies and the Executive Office of the
President, the public, and independent
scientists external to the EPA.” 17

Not only did the SAB reviews involve
large panels of experts with diverse
expertise; they also provided
opportunity for public comment and
SAB consideration of that comment.
EPA’s IRIS assessment methods and
conclusions directly relied on detailed
recommendations presented by the SAB
(e.g., SAB, 2015, page 9 presents
specific recommendations on preferred
dose-response models). The EPA has
determined that the IRIS assessment is
scientifically sound and robust and
represents the best inhalation cancer
risk value for ethylene oxide.

¢. Comments Suggesting That There Is
New Scientific Information That Would
Alter Aspects of the EPA IRIS
Assessment

Regarding comments questioning
EPA’s use of the best available and most
recent scientific knowledge, EPA has
carefully considered the range of
information submitted to EPA on the
IRIS assessment since its issuance in
2016. This includes, for example, the
EPA’s response to the ACC’s Request for
Correction of the use of the IRIS value
for ethylene oxide.18 The Agency’s
response documents further evidence of
consideration of scientific information

17U.S. EPA. Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (CASRN 75-21-
8) In Support of Summary Information on the
Integrated Risk Information System (IRIS).
December 2016. EPA/635/R—16/350Fa. Available at:
https://cfpub.epa.gov/ncea/iris/iris_documents/
documents/toxreviews/1025tr.pdf and in the docket
for this rulemaking (see Docket ID No. EPA-HQ—
OAR-2018-0746).

181J.S. EPA. EPA’s Response to American
Chemistry Council (ACC)’s Request for Correction
to the IRIS Value for Ethylene Oxide (EtO) used in
the National Air Toxics Assessment (NATA) in
2018. December 13, 2021. Available at: https://
www.epa.gov/quality/epa-information-
qualityguidelines-requests-correction-and-
requestsreconsideration#18003 and in the docket
for this rulemaking (see Docket ID No. EPA-HQ-
OAR-2018-0746).

submitted to the EPA on the assessment
of ethylene oxide since the IRIS
assessment was issued in 2016. While
there have been several new
publications since issuance of the final
ethylene oxide IRIS assessment in
December 2016, those publications most
pertinent to developing an inhalation
cancer risk value for ethylene oxide
have focused on re-analyses of
published studies previously considered
in the 2016 IRIS assessment and,
therefore, yield no new scientific
information. EPA is not aware of new
epidemiological, toxicological, or basic
scientific studies that suggest the
current cancer risk value is no longer
appropriate or that could fundamentally
alter the basis for the current ethylene
oxide IRIS assessment. Specifically,
there is no new scientific information
that would alter aspects of the EPA IRIS
assessment or call into question the
scientific judgements reflected in that
assessment. The IRIS value for ethylene
oxide continues to reflect the latest
scientific knowledge.

B. Issue 2: Use of the TCEQ Risk Value
for Ethylene Oxide in Assessing Cancer
Risk for the Source Category

1. EPA’s Final Decision on the Use of
the TCEQ Risk Value for Ethylene Oxide
in Assessing Cancer Risk for the Source
Category

After careful consideration of the final
TCEQ assessment 19 and comments and
information submitted through the
public comment process for this
rulemaking, the Agency finds that the
TCEQ risk value is unsuitable for use as
an alternative to the IRIS value for
ethylene oxide in assessing cancer risk
under CAA section 112(f).

The EPA disagrees with several
foundational aspects of the final TCEQ
assessment. First, EPA disagrees with
TCEQ’s decision to exclude breast
cancer in women as an endpoint for
ethylene oxide dose response
assessment. EPA finds that TCEQ’s
decision to exclude breast cancer in
women in their derivation of the
ethylene oxide risk value is not
scientifically sound; this decision
reduces the accuracy of, and confidence
in, the TCEQ risk value as an
appropriate metric of increased cancer
risk from inhalation exposure to
ethylene oxide. Second, with regard to
TCEQ’s dose-response modeling, the
EPA finds that: (1) the dose-response
model selected by TCEQ is unsupported

19Ethylene Oxide Carcinogenic Dose-Response
Assessment: Development Support Document, May
15, 2020. Texas Commission on Environmental
Quality. https://www.tceq.texas.gov/downloads/
toxicology/dsd/final/eto.pdf.

by the underlying epidemiological data,
and (2) TCEQ’s analyses to justify their
model choice were erroneous and relied
on flawed assumptions. For the reasons
listed here and described in detail in
section III.B.2 below, as well as in the
response to comment document for this
rulemaking, the TCEQ risk value for
ethylene oxide is not appropriate to use
in assessing cancer risk for the MON
Source category.

2. Comments Received on the Use of the
TCEQ Risk Value for Ethylene Oxide in
Assessing Cancer Risk for the Source
Category

While many commenters were
opposed to EPA’s use of the TCEQ risk
value for ethylene oxide, several
commenters were in favor of the use of
the TCEQ value. In this section, we
describe specific comment topics key to
explaining the rationale for EPA’s
decision to reject the use of the TCEQ
risk value for assessing cancer risk for
the source category; detailed comment
summaries and responses are presented
in the response to comment document
for this rulemaking.

a. Comments on Inclusion and
Exclusion of Breast Cancer as an
Endpoint

While many commenters agree with
the inclusion of breast cancer as an
endpoint in the dose-response
assessment of ethylene oxide, as was
done in the EPA IRIS assessment,
several commenters, including TCEQ
and ACC, support exclusion of breast
cancer as an endpoint, as was done in
the final TCEQ assessment of ethylene
oxide.

EPA disagrees with TCEQ and other
commenters who support exclusion of
breast cancer in women as an endpoint
when assessing the cancer risk from
exposure to ethylene oxide. In the IRIS
assessment of ethylene oxide, the EPA
determined that the available
epidemiological evidence for a causal
relationship between ethylene oxide
exposure and breast cancer in women
was strong, and there were sufficient
data to include breast cancer in the
derivation of the IRIS value for ethylene
oxide. The SAB supported this
determination. Comments on the
evidence for breast cancer as an
endpoint following ethylene oxide
exposure were also addressed during
the review process for the IRIS ethylene
oxide assessment. For example, in
response to a public comment on the
IRIS 2013 draft claiming that the
evidence for breast cancer is too weak
to rely on in setting the URE, the EPA
responded: “Although the
epidemiological database for breast
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cancer is more limited (i.e., few studies
with sufficient numbers of female breast
cancer cases) than that for
lymphohematopoietic cancers, the EPA
determined that the available evidence
is sufficient to consider breast cancer a
potential hazard from ethylene oxide
exposure . . . The 2007 SAB panel did
not object to the derivation of unit risk
estimates based on the available breast
cancer evidence.” 20 The IRIS cancer
risk value is representative of potential
health risks to the general population
because it reflects the combined cancer
risk of developing lymphoid cancers in
all people, and breast cancer in women.
EPA examined what TCEQ describes
as new scientific information and found
it to primarily consist of publications
providing further reviews covering the
same epidemiological data on breast
cancer that had already been
comprehensively reviewed in the EPA’s
ethylene oxide IRIS assessment. EPA’s
examination of these review articles
finds that the authors of these journal
article reviews have mostly dismissed
the strongest data on ethylene oxide and
breast cancer, and EPA finds these
decisions to be unwarranted. Comments
against the inclusion of breast cancer
cite two meta-analyses addressing
ethylene oxide breast cancer studies that
were published after the completion of
the 2016 IRIS assessment (Marsh et al.
(2019). Both reviews included five
breast cancer studies, all of which were
examined in the IRIS assessment
(Coggon, 2004; Mikoczy, 2011; Norman,
1995; Steenland, 2003; and Steenland,
2004). The conclusions of these meta-
analyses are flawed for two major
reasons: (1) the authors did not consider
findings of increased cancer incidence
or mortality in highly exposed study
subgroups, and (2) the authors excluded
published findings using internal
comparison groups within the worker
populations, which goes against best
practice in epidemiology.2?
Consequently, the meta-analyses
inappropriately omitted all positive
findings from the Steenland et al. (2003
and 2004) and Mikoczy et al. (2011)
studies for breast cancer mortality and

201.S. EPA. Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (CASRN 75-21—
8) In Support of Summary Information on the
Integrated Risk Information System (IRIS).
December 2016. EPA/635/R-16/350Fa. Appendix K,
p. K-3. Available at: https://cfpub.epa.gov/ncea/
iris/iris_documents/documents/toxreviews/
1025tr.pdf and in the docket for this rulemaking
(see Docket ID No. EPA-HQ-OAR-2018-0746).

21Internal comparisons are particularly valuable,
as they provide a basis for examining compound-
related increases in cancer rates without relying on
an assumption that cancer rates in the studied
workers would be identical to general population
average cancer rates in the absence of exposure to
the compound.

incidence and treated these studies as
providing negative evidence of an effect
of ethylene oxide on breast cancer.
These flawed re-analyses of data (data
that had been previously reviewed in
the IRIS assessment and found to
provide positive evidence) led the
authors to conclude that the weight of
evidence does not support breast cancer
as an endpoint.

EPA also examined a new study by
Jain (2020) using NHANES data to
investigate associations between
exposure to ethylene oxide in tobacco
smoke and self-reported diagnosis of
cancers. The author concluded that
levels of ethylene oxide in the general
population in the U.S. were not found
to be associated with cancers, including
breast cancer. There are three major
issues that call into question the
interpretation of the results from this
study. First, it appears that Jain
misleadingly interpreted a biomarker of
exposure as ‘‘[ethylene oxide] levels in
the blood”. Importantly, since NHANES
did not measure ethylene oxide levels in
the blood, this suggests a
misunderstanding of the NHANES data
consistent with Jain’s overinterpretation
of the results. Second, Jain failed to note
the large number of unaccounted-for
variables that may contribute to one’s
lifetime breast cancer risk, such as
lifestyle, a history of breast cancer in
relatives, co-exposures, and cumulative
exposure to ethylene oxide and other
chemicals. NHANES provides cross-
sectional data representing a snapshot
in time of exposure and health outcome
and is not designed to establish
temporal causality between chemical
exposure and cancer outcomes. For this
reason, NHANES data cannot be used to
reliably rule out causation between
chemical exposure and breast cancer.
Third, biomarker measurements that
offer a snapshot in time of one’s
exposure to chemicals are not
necessarily representative of
continuous, lifetime exposure leading to
the development of breast cancer. Taken
together, the Jain study results do not
support the author’s conclusion.

EPA disagrees with commenters that
dismiss the breast cancer findings in the
National Institute for Occupational
Safety and Health (NIOSH) studies of
sterilizer workers. Available
epidemiologic data provide strong
evidence of an elevated breast cancer
risk in female workers exposed to
ethylene oxide. Results from the NIOSH
studies of sterilizer workers (Steenland
et al., 2003, and Steenland et al., 2004)
demonstrate excess breast cancer risk,
substantiated through several different
epidemiological analysis approaches.
Other smaller studies also indicate an

elevated breast cancer risk. No
substantial studies challenge this
conclusion. The breast cancer findings
from the studies of Steenland et al.
(2003, 2004) are broadly regarded as the
largest and most detailed studies of this
endpoint. These studies presented
cancer findings for the NIOSH cohort of
workers at U.S. sterilization facilities
with Steenland et al. (2004) examining
cancer mortality rates for breast and
other cancers and Steenland et al. (2003)
specifically studying incidence
(occurrence of disease) of breast cancer.
Particularly for breast cancer in women
(who are not adequately represented in
some industrial cohorts), the NIOSH
study is generally regarded as
preeminent. These cancer mortality and
incidence studies include multiple
statistical comparisons that provide
evidence of the effect of ethylene oxide
exposure increasing breast cancer rates.
EPA reaffirms that it is sound and
reasonable to include breast cancer as a
major endpoint in the IRIS ethylene
oxide assessment. Detailed comment
summaries and responses on this
subject are provided in the response to
comment document for this rulemaking.
For these reasons, the EPA finds
TCEQ’s decision to exclude breast
cancer as an endpoint in the derivation
of their ethylene oxide risk value to be
without adequate scientific basis.

b. Comments on Dose-Response Model
Selection

EPA received a range of comments
regarding the dose-response model
selection for the final TCEQ assessment
and for the EPA IRIS assessment. A
number of the comments submitted on
the reconsideration proposal were on
aspects of the dose-response model that
EPA had previously addressed either in
the peer review of the EPA IRIS
ethylene oxide assessment 22 or in the
response to comment document for the
2020 MON final rule.23 New comments
regarding TCEQ’s assessment focused
primarily on support for, and opposition
to, the model itself and TCEQ’s analyses
to support the model selected.

After examining the final TCEQ
assessment, as well as analyses and

22.S. EPA. Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (CASRN 75-21-
8) In Support of Summary Information on the
Integrated Risk Information System (IRIS).
December 2016. EPA/635/R—16/350Fa. Available at:
https://cfpub.epa.gov/ncea/iris/iris_documents/
documents/toxreviews/1025tr.pdf and in the docket
for this rulemaking (see Docket ID No. EPA-HQ—
OAR-2018-0746-0202).

23 Summary of Public Comments and Responses
for the Risk and Technology Review for
Miscellaneous Organic Chemical Manufacturing,
August 2020. Available at: https://
www.regulations.gov/document/EPA-HQ-OAR-
2018-0746-0200.
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arguments submitted as part of the
public comment process for the MON
reconsideration proposed rulemaking,
the EPA disagrees with TCEQ’s model
selection, including TCEQ’s claim that
the biological evidence supports a
model with a single, gradual slope
through the full range of both general
population and occupational exposures.
For their model selection, TCEQ chose
a model that is inconsistent with the
underlying epidemiological data,
particularly for ethylene oxide levels in
the range of general population
exposure (where the general population
would include children and other
potentially vulnerable groups), which is
of most relevance for the CAA section
112 risk assessments.

The epidemiological data indicate
that cancer risk rises more rapidly with
increasing exposure in the lower
exposure range and more gradually in
the higher exposure range. TCEQ
selected a model that is unable to fit the
shape of the data throughout the
exposure range. The slope of TCEQ’s
model is more representative of higher,
occupational exposures. By using a
single slope (a line) to project risks,
TCEQ’s model predicts risks at lower
exposure ranges that are inconsistent
with the underlying epidemiological
dose-response data. EPA rejects TCEQ’s
model because it is inconsistent with
the underlying epidemiological dose-
response data and mischaracterizes risk
at the lower exposure range (i.e., the
range representing potential general
population exposures).

It is important to note that, as part of
the ethylene oxide IRIS assessment, EPA
considered and evaluated 12 dose-
response models for lymphoid cancer
mortality and 9 dose-response models
for breast cancer incidence. The dose-
response model selected by TCEQ (a
Cox proportional hazards model) is one
of the models that was considered by
the EPA as part of the IRIS assessment.
EPA found that the linear curve selected
by TCEQ was highly influenced by the
uppermost 5% of the exposure range
and did not fit the full range of
epidemiological data points, leading to
an underestimation of risk for points
below the highest exposure levels. After
considering all models, EPA found that
the two-piece spline model best
captured the initial increase in risk at
lower doses followed by an attenuation
at higher doses. Spline models are
generally useful for exposure-response
data in which risk increases with
exposure at low doses but attenuates at
higher exposures, as observed in the
ethylene oxide lymphoid cancer data.
The plateauing exposure-response
relationship has been observed for other

occupational carcinogens and may be
explained by the depletion of
susceptible subpopulations at high
exposures, mismeasurement of high
exposures, or a healthy worker survivor
effect (Stayner et al., 2003). The EPA
subsequently rejected the model
selected by TCEQ, as well as other
similar models, and selected a two-piece
linear spline model. In its response to
the SAB’s recommendations, 24 the EPA
noted: “The EPA has followed the
SAB’s recommendations for model
selection. Model selection for both the
breast cancer incidence (see section
4.1.2.3) and lymphoid cancer (see
section 4.1.1.2) data prioritizes
functional forms that allow more local
fits in the low exposure range (e.g.,
spline models), relies less on AIC, 25 and
includes consideration of biological
plausibility . . .”” As such, in the
ethylene oxide IRIS assessment, the EPA
selected a model that best represented
potential general population exposures,
making it align well with the purpose of
the risk assessment in the 2020 MON
final rule, which sought to assess
general risk exposure to the public.
Importantly, EPA found TCEQ’s chosen
model to be a poor fit of the data in the
low exposure range (i.e., the range
representing potential general
population exposures).26

Unlike model selection for the TCEQ
assessment of ethylene oxide, for the
ethylene oxide IRIS assessment, EPA
selected the model that best represented
potential general population exposures,
as well as higher, occupational
exposures. EPA’s statistical model
selection was based on model fit with
the observed results in the NIOSH study
and was consistent with peer review
advice received from the SAB. In the
terminology of cancer risk assessment
and EPA’s Carcinogen Guidelines, the
EPA two-piece linear spline model

241U.S. EPA. Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide (CASRN 75-21—
8) In Support of Summary Information on the
Integrated Risk Information System (IRIS).
December 2016. EPA/635/R—16/350Fa. See
Appendix I, p. I-3. Available at: https://
cfpub.epa.gov/ncea/iris/iris_documents/
documents/toxreviews/1025tr.pdf and in the docket
for this rulemaking (see Docket ID No. EPA-HQ-
OAR-2018-0746-0202).

25 The Akaike information criterion (AIC) is a
mathematical model for evaluating how well a
model fits the underlying dataset from which it was
generated.

26 U.S. EPA. EPA’s Response to American
Chemistry Council (ACC)’s Request for Correction
to the IRIS Value for Ethylene Oxide (EtO) used in
the National Air Toxics Assessment (NATA) in
2018. December 13, 2021. Available at: https://
www.epa.gov/quality/epa-information-
qualityguidelines-requests-correction-and-
requestsreconsideration#18003 and in the docket
for this rulemaking (see Docket ID No. EPA-HQ-
OAR-2018-0746—-0264).

predicts a linear association between
environmentally relevant ethylene oxide
exposures and cancer risk.2” SAB (2015)
peer review comments noted
consistency in model fit and categorical
results.28

In addition to disagreeing with the
dose-response model selected by TCEQ,
EPA also disagrees with TCEQ’s
analytical approach to justifying its
model selection. TCEQ supported their
model choice using flawed calculations
and inappropriate assumptions. TCEQ
takes an approach that they claim
allows for statistical testing of model
predictions. EPA has examined TCEQ’s
inferences and calculations and has
identified problems with: (1) TCEQ’s
assumption that national lymphoid
cancer mortality rates equal rates of
cancer mortality for members of the
NIOSH cohort in the absence of
ethylene oxide exposures; (2) TCEQ’s
calculation of projected cancer rates;
and (3) the statistical confidence
intervals TCEQ developed for the
“predicted” numbers of cancers. These
are summarized below and described in
greater detail in the response to
comment document for this rulemaking.

TCEQ made errors in their calculation
of projected cancer rates and in the
“reality check” calculations they used
to justify their model choice. TCEQ’s
“reality check” calculations are not
statistically appropriate and do not
support TCEQ’s claims. Further, TCEQ
relied on flawed assumptions. For
example, in making a claim that TCEQ’s
model more accurately predicts cancers
attributable to ethylene oxide exposure,
TCEQ incorrectly assumes that, in the
absence of ethylene oxide exposure,
cancer incidence rates in the worker
cohort (the basis of the URE calculation
in EPA’s IRIS assessment) would be the
same as national cancer mortality rates
for the general population. This is, at
best, a rough approximation and is
subject to considerable error.
Importantly, the development of Cox
model “internal” risk estimates instead
of a national mortality rate-based
analysis by Steenland et al. (2004)
reflects that comparisons to national
mortality rates are not appropriate for
this worker cohort. Use of an “internal”
statistical analysis rather than an

27 Ibid.

28 SAB. (2015). Science Advisory Board Review of
the EPA’s Evaluation of the Inhalation
Carcinogenicity of Ethylene Oxide: Revised external
review draft—August 2014 [EPA Report]. (EPA—
SAB-15-012). Washington, DC: U.S. EPA,
SAB.Available at: https://yosemite.epa.gov/sab/
sabproduct.nsf/fedrgstr_activites/BD2B2DB4F84146
A585257E9A0070E655/$File/EPA-SAB-15-
012+unsigned.pdf and in the docket for this
rulemaking (see Docket ID No. EPA-HQ-OAR-
2018-0746).
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https://yosemite.epa.gov/sab/sabproduct.nsf/fedrgstr_activites/BD2B2DB4F84146A585257E9A0070E655/$File/EPA-SAB-15-012+unsigned.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/fedrgstr_activites/BD2B2DB4F84146A585257E9A0070E655/$File/EPA-SAB-15-012+unsigned.pdf
https://cfpub.epa.gov/ncea/iris/iris_documents/documents/toxreviews/1025tr.pdf
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external (national mortality rate-based)
analysis is broadly accepted as best
practice in occupational epidemiology
and was endorsed by the EPA SAB for
the EtO IRIS assessment. The EPA
disagrees with TCEQ’s approach and
these assumptions, as described in
detail in the response to comment
document for this rulemaking.

For the reasons stated above, the EPA
finds that the dose-response model
selected by TCEQ is unsupported by the
data, and the analyses fail to justify the
selection of the model. The TCEQ
assessment, petitions, and the
comments submitted as part of this
rulemaking process do not provide a
scientifically supportable basis for
relying on the TCEQ risk value to assess
the residual risk for sources in the 2020
MON final rule. No new studies or other
information have been identified by
TCEQ, the petitioners requesting
reconsideration, or the commenters that
would call into question the
conclusions in the IRIS ethylene oxide
assessment. The EPA reaffirms its use of
the EPA IRIS value for ethylene oxide
for the risk assessment performed for
the 2020 MON final rule.

IV. Summary of Cost, Environmental,
and Economic Impacts and Additional
Analyses Conducted

A. What are the affected facilities?

We estimate that, as of November 6,
2018, there were 201 MON facilities,
nine of which reported ethylene oxide
emissions to the 2014 National
Emissions Inventory. However, as the
EPA is not finalizing any changes to the
regulatory text or regulatory
requirements in this action, we do not
anticipate that any sources will be
affected by this reconsideration. A
complete list of known MON facilities is
available in Appendix 1 of the
document, Residual Risk Assessment for
the Miscellaneous Organic Chemical
Manufacturing Source Category in
Support of the 2019 Risk and
Technology Review Proposed Rule,
which is available in the docket for this
rulemaking (see Docket Item No. EPA—
HQ-0OAR-2018-0746-0011).

B. What are the air quality impacts?

The EPA does not project any air
quality impacts associated with this
action because this action does not
finalize any changes to the standards or
other requirements on affected sources.

C. What are the cost impacts?

The EPA does not project any
incremental costs associated with this
action because it does not finalize any

changes to the standards or other
requirements on affected sources.

D. What are the economic impacts?

The EPA does not project any
economic impacts because there are no
incremental costs associated with this
action.

E. What are the benefits?

The EPA does not project any
incremental benefits associated with
this action because it does not finalize
any changes to the standards or other
requirements on affected sources.

F. What analysis of environmental
justice did we conduct?

The EPA believes that this action is
not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
does not establish an environmental
health or safety standard. This
regulatory action acts to reaffirm
decisions made in a previously
promulgated regulatory action and does
not have any impact on human health
or the environment.

G. What analysis of children’s
environmental health did we conduct?

This action is not subject to Executive
Order 13045 because it is not
economically significant, as defined in
Executive Order 12866, and because this
action does not present any changes to
the rule that would affect environmental
health or safety risks, including those
that would present a disproportionate
risk to children.

V. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. In making this
determination, the EPA concludes that
the impact of concern for this rule is any

significant adverse economic impact on
small entities and that the Agency is
certifying that this rule will not have a
significant economic impact on a
substantial number of small entities if
the rule has no net burden on the small
entities subject to the rule. As we are
not finalizing any changes to the
regulatory text or regulatory
requirements, we do not anticipate any
economic impacts resulting from this
action. We have therefore concluded
that this action will have no net
regulatory burden for all directly
regulated small entities.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action finalizes no
enforceable duty on any state, local or
tribal governments or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. None of the MON facilities
that have been identified as being
affected by this action are owned or
operated by tribal governments or
located within tribal lands within a 10
mile radius. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This action is not subject to Executive
Order 13045 because it is not
economically significant as defined in
Executive Order 12866, and because this
action does not present any changes to
the rule that would affect environmental
health or safety risks, including those
that would present a disproportionate
risk to children.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a


https://www.epa.gov/laws-regulations/laws-and-executive-orders
https://www.epa.gov/laws-regulations/laws-and-executive-orders

Federal Register/Vol. 87, No. 244/ Wednesday, December 21, 2022 /Rules and Regulations

77995

significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action is
not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
does not establish an environmental
health or safety standard. This
regulatory action acts to clarify the
language in the preamble of a previously
promulgated regulatory action and does
not have any impact on human health
or the environment.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a ‘“‘major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedures,
Air pollution control, Hazardous
substances, Intergovernmental relations.

Michael S. Regan,
Administrator.

[FR Doc. 2022-27522 Filed 12-20-22; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 107, 171, and 173
[Docket No. PHMSA-2016-0014 (HM-224l)]
RIN 2137-AF20

Hazardous Materials: Enhanced Safety
Provisions for Lithium Batteries
Transported by Aircraft (FAA
Reauthorization Act of 2018)

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), Department of Transportation
(DOT).

ACTION: Final rule.

SUMMARY: This final rule revises the
Hazardous Materials Regulations for
lithium cells and batteries transported
by aircraft and is consistent with the
previously published Interim Final
Rule, which responded to congressional

mandates; prohibited the transport of
lithium ion cells and batteries as cargo
on passenger aircraft; required lithium
ion cells and batteries to be shipped at
not more than a 30 percent state of
charge aboard cargo-only aircraft when
not packed with or contained in
equipment; and limited the use of
alternative provisions for smaller
lithium cell or battery shipments to one
package per consignment. In response to
comments, this final rule provides
editorial amendments and modification
of certain provisions including marking
requirements, requests for an extension
on the compliance date, and exception
for lithium cells or batteries used for
medical devices with approval by the
Associate Administrator.

DATES: This final rule is effective on
January 20, 2023.

FOR FURTHER INFORMATION CONTACT:
Eugenio Cardez, (202) 366—9542,
Standards and Rulemaking Division,
Pipeline and Hazardous Materials Safety
Administration, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Washington, DC 20590—
0001.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Executive Summary
II. Background
III. IFR Comment Discussion
IV. Section-by-Section Review
V. Regulatory Analysis and Notices
A. Statutory/Legal Authority
B. Executive Order 12866 and DOT
Regulatory Policies and Procedures
C. Executive Order 13132
D. Executive Order 13175
E. Regulatory Flexibility Act and Executive
Order 13272
F. Paperwork Reduction Act
G. Unfunded Mandates Reform Act of 1995
H. Environmental Assessment
I. Executive Order 12898
J. Privacy Act
K. Executive Order 13609 and International
Trade Analysis
L. Executive Order 13211

I. Executive Summary

The safe transport of lithium batteries
by air has been an ongoing concern due
to the unique challenges they pose to
safety in the air transportation
environment. Unlike most other
hazardous materials, lithium batteries
have a dual hazard of chemical and
electrical. This combination of hazards,
when involved in a fire, has the
potential to create a scenario that
exceeds the fire suppression capability
of an aircraft and lead to a catastrophic
failure of the aircraft.

The Pipeline and Hazardous Materials
Safety Administration (PHMSA) issued

an interim final rule (IFR) ! to amend the
hazardous materials regulations (HMR;
49 CFR parts 171-180) to (1) prohibit
the transport of lithium ion cells and
batteries as cargo on passenger aircraft;
(2) require all lithium ion cells and
batteries to be shipped at not more than
a 30 percent state of charge (SOC) on
cargo-only aircraft; and (3) limit the use
of alternative provisions for smaller
lithium cells or batteries to one package
per consignment. The IFR amendments
predominately affected air carriers (both
passenger and cargo-only) and shippers
that offer lithium ion cells and batteries
for transport as cargo by aircraft. The
IFR amendments neither restricted
passengers or crew members from
bringing electronic devices containing
lithium cells or batteries aboard aircraft
nor restricted the air transport of
lithium ion cells or batteries when
packed with or contained in equipment.
The IFR also fulfilled the section 333
mandates in the Federal Aviation
Administration (FAA) Reauthorization
Act of 2018 and amended the HMR to
allow shipments of not more than two
replacement lithium cells or batteries
specifically used for medical devices as
cargo on passenger aircraft—with the
approval of the Associate
Administrator—to accommodate
persons in areas potentially not serviced
daily by cargo aircraft. Furthermore,
these lithium batteries may be excepted
from the SOC requirements when they
meet certain provisions.

As discussed in further detail in this
final rule (see IV. Section-by-Section
Review), PHMSA amends certain
sections of the HMR in response to
public comments received to the IFR.
Overall, the comments to the IFR were
supportive of PHMSA'’s action;
however, PHMSA did receive a few
comments seeking further clarification
or revisions to the IFR which PHMSA
also addresses in this final rule.
Specifically, PHMSA revises the HMR
to better ensure that it reflects the
original intent of the IFR, particularly in
the alignment with the lithium battery
transportation requirements with the
International Givil Aviation
Organization (ICAO) Technical
Instructions for the Safe Transportation
of Dangerous Goods by Air (Technical
Instructions). In addition, PHMSA
clarifies the implementation of the
exception, with approval of the
Associate Administrator, for air
transportation of lithium batteries
intended for use in medical devices.
Finally, PHMSA responds to comments
related to the marking requirement for
smaller lithium ion cells or batteries

184 FR 8006 (Mar. 6, 2019).
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transported by modes other than aircraft
and addresses a safety risk associated
with lithium batteries transported in
overpacks.

A final regulatory impact analysis
(RIA) is included in the docket for this
rulemaking and supports the
amendments made in this rulemaking.

PHMSA examined the benefits and costs
of PHMSA action in this rulemaking
using the final rule as a baseline as
shown in Table 1 below.

TABLE 1—SUMMARY OF INCREMENTAL COSTS AND BENEFITS FOR LITHIUM BATTERY PROVISIONS FROM THE BASELINE

Provision

Benefits

Unquantified 10-Year quantified cost
costs (7%)

State of Charge .......cccccviiiiiiiiiice

Consignment Limit

Lithium Battery Prohibition as Cargo on Passenger Aircraft
Marking overpacks with statement of prohibition from transport aboard pas-

senger aircraft or a CAO label *.

N/A.
N/A.
N/A.
$1,574,680.

10-Year: $1,574,680.
Annualized: $224,199.

*PHMSA’s baseline assumes compliance with the IFR, including marking requirements. PHMSA did not previously quantify the costs and ben-
efits of the requirement for packages shipped via all modes except air to be marked with a statement of prohibition from transportation on pas-
senger aircraft or a CAO label. Thus, PHMSA quantifies the costs associated with this requirement and attributes them to the IFR and not the
final rule (see Appendix |: Methodology for Estimating Lithium Battery Shipments). There are no quantifiable benefits associated with this require-
ment. PHMSA expects that the requirement will ensure regulatory consistency. Further, the communication is necessary to ensure safe transpor-
tation, as it will prevent smaller lithium cells and batteries, including those packed with or contained in equipment greater than 5 kg, from being

transported as cargo on passenger aircraft.

PHMSA estimates the present value of
costs at about $1.6 million over 10 years
and about $0.2 million annualized (at a
7 percent discount rate).

PHMSA expects adoption of these
amendments will improve the safety of
shipments of lithium batteries, which
are expected to increase as the use of
lithium batteries in the transportation
sector and other economic sectors
increases in the years ahead. The final
rule also provides regulatory
consistency and harmonization with
international standards, which reduces
delays and interruptions in the global
transportation of lithium batteries.

II. Background

PHMSA issued an IFR to amend the
HMR) to (1) prohibit the transport of
lithium ion cells and batteries as cargo
on passenger aircraft; (2) require all
lithium ion cells and batteries to be
shipped at not more than a 30 percent
state of charge (SOC) on cargo-only
aircraft; and (3) limit the use of
alternative provisions for smaller
lithium cells or batteries to one package
per consignment. The IFR amendments
predominately affected air carriers (both
passenger and cargo-only) and shippers
that offer lithium ion cells and batteries
for transport as cargo by aircraft. The
IFR amendments did not affect
requirements for passenger and crew
personal items containing lithium cells
or batteries aboard aircraft, nor
restricted the air transport of lithium ion
cells or batteries when packed with or
contained in equipment. The IFR
fulfilled the section 333 requirement in
the FAA Reauthorization Act of 2018 to
allow shipments of not more than two
replacement lithium cells or batteries

specifically used for medical devices as
cargo on passenger aircraft—with the
approval of the Associate
Administrator—to accommodate
persons in areas potentially not serviced
daily by cargo aircraft. Furthermore,
these lithium batteries may be excepted
from the SOC requirements when they
meet certain provisions. See ‘“Section II.
Comment Discussion; Exception for
Medical Devices” for further discussion.
The IFR was necessary to address an
immediate safety hazard and meet a
statutory requirement to harmonize the
HMR with emergency amendments to
the 2015-2016 edition of the ICAO
Technical Instructions. The serious
public safety hazards associated with
lithium battery transportation and the
statutory deadline in the FAA
Reauthorization Act of 2018
necessitated the immediate adoption of
these standards in accordance with the
APA. 5 U.S.C. 553(b)(3)(B) and
553(d)(3). The potential for a
catastrophic loss of an aircraft,
especially a passenger aircraft carrying
lithium battery cargo, the need for
harmonization of the HMR with
emergency amendments to the ICAO
Technical Instructions, and the statutory
deadline in the FAA Reauthorization
Act of 2018 2 provided compelling
justification to adopt these changes into

2PHMSA’s finding of good cause was based on
the impracticability of providing the public with
notice-and-comment while attempting to comply
with the 90-day statutory rulemaking mandate in
the FAA Reauthorization Act of 2018, Public Law
115-254 (October 5, 2018, FAA Reauthorization Act
of 2018). PHMSA'’s compliance with the statutory
deadline was negatively impacted by a lapse in
funding from December 22, 2018, through January
25, 2019, that affected PHMSA, FAA, and other
government agencies.

the HMR immediately without prior
notice and comment.

The IFR, including the APA good
cause determination, was supported by
the findings of lithium battery research
conducted by the FAA’s William ]J.
Hughes Technical Center (FAA
Technical Center), the National
Transportation Safety Board (NTSB),
and several other well-respected
academic sources on lithium batteries
and their hazards with respect to
amendments that were adopted. The
FAA Technical Center’s research found
that lithium batteries subject to certain
conditions could result in adverse
events, such as smoke and fire, that
could impair the safe operation of the
aircraft. Specifically, they found that in
a lithium battery fire, flammable gases
could collect, ignite, and ultimately
exceed the capabilities of an aircraft’s
fire suppression system. See ““Section
III. Need for the Rule” of the IFR for
further explanation of the testing and
research that supports this finding. The
ICAO also recognized these dangers and
adopted additional measures into the
international air transport standards,
which went into effect on April 1, 2016.
The potential for a catastrophic loss of
an aircraft, especially a passenger
aircraft carrying lithium battery cargo,
the need for harmonization of the HMR
with emergency amendments to the
ICAO Technical Instructions, and the
statutory deadline in the FAA
Reauthorization Act of 2018 provided
compelling justification to adopt these
changes into the HMR immediately
without prior notice and comment.

In this final rule, PHMSA responds to
public comments received to the IFR
and revises the HMR based on those
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comments. Specifically, PHMSA revises
the HMR to better align the lithium
battery transportation requirements with
the ICAO Technical Instructions. In
addition, PHMSA clarifies the
implementation of the exception, with
approval of the Associate Administrator,
for lithium batteries intended for use in
medical devices. PHMSA also responds
to comments related to the marking
requirement for smaller lithium ion
cells or batteries transported by modes
other than aircraft.

III. IFR Comment Discussion

In response to the March 6, 2019, IFR,
PHMSA received comments from the
following organizations and individuals,
which are listed in order of docket
submission:

e Linda Seubert (PHMSA-2016—-0014—
0005 and —0006)

¢ Kevin McAuley (PHMSA-2016—
0014-0007)

e The Rechargeable Battery Association
(PRBA) (PHMSA-2016-0014—0010
and —-0028)

e Anonymous (PHMSA-2016-0014—
0012)

¢ Joel Gregier (PHMSA-2016-0014—
0014 and —0015)

e Medical Device Battery Transport
Council (MDBTC) (PHMSA-2016—
0014-0016) 3

e Infotrac (PHMSA-2016—-0014—-0017)

e Sandra Harding (PHMSA-2016—
0014-0018)

e Michael Stoddard (PHMSA-2016—
0014-0019)

e Anonymous (PHMSA-2016-0014—
0020)

e Taylor Cu (PHMSA—2016—-0014—0021)

e Justin Davis (PHMSA-2016-0014—
0022)

o Logistics Supply Chain Coalition
(LSCC) (PHMSA-2016—-0014—0023)

¢ Anonymous (PHMSA-2016-0014—
0024)

e United Airlines (PHMSA-2016—-0014—
0025)

¢ Council on Safe Transportation of
Hazardous Articles, Inc. (COSTHA)
(PHMSA-2016—-0014-0026)

e Retail Industry Leaders Association
(RILA) (PHMSA—-2016-0014—0027)

e United Parcel Service (UPS)
(PHMSA-2016—-0014-0029)

e Air Line Pilots Association,
International (ALPA) (PHMSA—-2016—
0014—-0030)

e Alaska Air Carriers Association
(AACA) (PHMSA-2016-0014-0031)

Below, PHMSA addresses comments
to the IFR, including a brief synopsis

3 Since submitting comments to the IFR, the
Medical Device Battery Transport Council has
changed their name to the Medical Device
Transport Council.

and response. Additional comments are
discussed in “Section III. Section-by-
Section Review.” Those comments not
addressed herein were considered
beyond the scope of the rulemaking.

A. Harmonization With International
Standards

The IFR intended to align the HMR
with international air transport
standards for the transportation of
lithium cells and batteries, as mandated
in the FAA Reauthorization Act of 2018,
specifically to (1) prohibit the transport
of lithium ion cells and batteries as
cargo on passenger aircraft; (2) require
all lithium ion cells and batteries to be
shipped at not more than a 30 percent
SOC on cargo-only aircraft; and (3) limit
the use of alternative provisions for
smaller lithium cells or batteries to one
package per consignment.

Commenters were generally
supportive of this rulemaking. Out of 23
comments received (one duplicate), 15
commenters expressed general support,
three (3) expressed opposition based on
certain provisions, and the remainder
sought amendment of certain provisions
to improve clarity or avoid unintended
consequences. Specifically, commenters
supported the rulemaking’s alignment
with international standards and
acknowledged the potential risk that
lithium ion cells and batteries pose in
passenger and cargo aircraft
transportation.

B. Marking Requirements for Transport
Modes Other Than Aircraft

The IFR prohibited the transportation
of lithium ion cells and batteries as
cargo on passenger aircraft. Prior to
publication of the IFR, only lithium
metal cells and batteries were
prohibited from transportation as cargo
on passenger aircraft. For smaller
lithium metal cells and batteries, the
HMR required that these packages
display a statement of prohibition or the
cargo aircraft only (CAO) label,
regardless of the mode of transportation.
Because the IFR expanded the passenger
aircraft transportation prohibition to
include lithium ion cells and batteries,
PHMSA also expanded the smaller
lithium metal cell and battery marking
or labeling requirement to include
smaller lithium ion cells or batteries.
PHMSA expected that the expansion of
the hazard communication requirement
would help to ensure that smaller
lithium ion cells and batteries would
not be accidentally transported as cargo
on passenger aircraft. PHMSA notes that
internationally—i.e., under the 2015—
2016 ICAO Technical Instructions, and
later editions—lithium ion battery
packages are required to be labeled with

the CAO label. See ICAO Technical
Instructions Packing Instruction 965.

PHMSA received several comments
that opposed this requirement,
particularly when the package of
smaller lithium ion cells and batteries is
transported by a mode other than
aircraft (e.g., highway, rail, and/or
vessel), citing additional transport
burden and costs. While PHMSA
acknowledges the additional burden, if
there is no indication on the package
that the package is forbidden for
transport aboard passenger aircraft,
there is a higher likelihood that these
packages will be placed on a passenger
aircraft. Although packages shipped by
highway, rail, and/or vessel may be part
of a closed transportation system, a
package of smaller lithium ion cells or
batteries that is only marked with the
lithium battery mark—without an
indication that it is forbidden for
passenger aircraft—could still find its
way into the air transportation stream.
For example, recent FAA data shows
that there have been approximately 306
reported incidents where lithium cells
and batteries forbidden aboard
passenger aircraft have been transported
aboard passenger aircraft. As discussed
in the IFR, based on past incidents and
the inherent potential danger of lithium
ion battery thermal runaway events,
there is a safety reason to reduce the
likelihood that lithium ion batteries are
placed on passenger aircraft as cargo.
Therefore, PHMSA and FAA expect that
the marking, which serves as a clear
visual indication that the package is
forbidden for transport on passenger
aircraft, will help prevent air operator
workers from inadvertently loading
lithium ion battery packages as cargo on
passenger aircraft. Because of this safety
concern, PHMSA opted to maintain the
requirement that packages of smaller
lithium ion cells and batteries must be
marked with an indication that the
package is forbidden for transport
aboard passenger aircraft or labeled with
the CAO label. However, to
communicate fully the burdens
associated with this requirement,
PHMSA quantified the costs attributable
to the IFR in Appendix 11 of the final
RIA.

PHMSA also received suggestions for
potential exceptions from the forbidden
for passenger air mark or CAO label
requirement for packages of smaller
lithium cells and batteries. For example,
COSTHA, PRBA, Alaska Air Carriers
Association, RILA and other
commenters recommended that PHMSA
provide an exception from this mark or
label requirement for packages of
smaller lithium ion cells and batteries
transported only by highway on
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dedicated trucks (i.e., a private fleet)
that are not transferred between motor
carriers. PHMSA acknowledges that
there may be some circumstances where
the potential for packages to be placed
on passenger aircraft is minimized
considerably, however, no exceptions
are adopted. As mentioned previously,
it is vital to ensure that lithium ion cells
and batteries are not placed on a
passenger aircraft as cargo in the interest
of safe transportation. Additionally, as
there are no exceptions from this
marking or labeling requirement for
smaller lithium metal cells and
batteries, the addition of an exception
for only lithium ion cells and batteries
will create an inconsistency in the
application of the HMR and may result
in uncertainties when complying with
the HMR lithium battery requirements.
The availability of the special permit
program allows a person to present its
case via application for an exemption
from the mark or label requirement in
accordance with 49 CFR part 107,
subpart B. This process of issuing a
special permit on a case-by-case basis
allows PHMSA to maintain oversight by
way of specific, tailored operational and
safety controls that will prevent lithium
ion batteries from being transported on
passenger aircraft. For example, PHMSA
has issued two special permits 4 that
exempt the § 173.185(c)(1)(iii) marking
or labeling requirements, subject to
certain operational or safety controls.
The special permits were granted to
Amazon.com, Inc. and Inmar Supply
Chain Solutions, LLC. The operational
and safety controls included modal
restrictions to highway and rail. The
special permits also authorized the
transportation of lithium batteries to
designated locations only and required
markings on overpacks such as
“OVERPACK,” special permit number,
the words ““Packages must remain
within this overpack during transport,”
and the words “LITHIUM
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD AIRCRAFT
AND VESSEL.” These special permit
operational and safety controls
demonstrated equivalent levels of safety
while providing relief from certain HMR
requirements while also requiring
package marking to ensure lithium
battery packagings are not
unintentionally placed as cargo on
passenger aircraft.

Commenters also noted that PHMSA
did not revise the sections of the HMR
associated with authorization and use of
international standards and regulations
(i.e., §§171.12 (North American
shipments), 171.24 (additional

4 See DOT Special Permits 16413 and 20480.

requirements for use of the ICAO
Technical instructions), and 171.25
(additional requirements for use of the
International Maritime Dangerous
Goods (IMDG) Code)) to mirror the
changes made in § 173.185. Specifically,
commenters noted that §§171.12 and
171.24 did not include the restriction of
lithium ion cells and batteries from
transportation on passenger aircraft and
§§171.12, 171.24, and 171.25 did not
include the additional marking or
labeling requirement for smaller lithium
ion cells and batteries, as currently
specified for smaller lithium metal cells
and batteries. Additionally, COSTHA,
Infotrac, MDBTC, PRBA, and Ms.
Sandra Harding commented that the
smaller lithium ion cell and battery
requirement did not align with the
IMDG Code or Transport Canada’s
Transportation of Dangerous Goods
(TDG) Regulations and requested
clarification on how the mark or label
requirement for smaller lithium ion
cells and batteries applies to
international shipments. While PHMSA
acknowledges that the marking
requirement differs, as previously
mentioned, PHMSA expects that the
requirement will increase the safe
transportation of lithium batteries.
Furthermore, Part 5;2.4.1.3 of the ICAO
Technical Instructions allows for
markings required by other international
or national transport regulations in
addition to marks required by the ICAO
Technical Instructions, provided they
are not confused with or conflict with
any ICAO prescribed markings.

The absence of the conforming
regulatory language for the passenger
aircraft restriction and smaller lithium
ion cell and battery mark or label
requirement was an unintentional
omission and PHMSA thanks
commenters for bringing it to PHMSA'’s
attention. Therefore, PHMSA adds
language to §§171.12 and 171.24 to
specify that lithium ion cells and
batteries are forbidden from
transportation as cargo on passenger
aircraft. Additionally, PHMSA adds
language to §§171.12, 171.24, and
171.25 to indicate that smaller lithium
ion cells and batteries must be marked
with an indication that the package is
forbidden for transport aboard passenger
aircraft or be labeled with a CAO label.
See “Section IV. Section-by-Section
Review; Section 171.12,” “Section IV.
Section-by-Section Review; Section
171.24,” and “Section IV. Section-by-
Section Review; Section 171.25” for a
further discussion on these changes.

Commenters also suggested that
PHMSA provide an additional text
marking option for smaller lithium cells
and batteries without specifically

indicating the battery chemistry (i.e.,
“LITHIUM BATTERIES—FORBIDDEN
FOR PASSENGER AIRCRAFT”) as
lithium battery chemistry (i.e., ion vs.
metal) no longer differentiates whether
the package may be offered for
transportation as cargo on passenger
aircraft. PHMSA agrees that this
additional option provides greater
flexibility, without a reduction in safety.
Specifically, this also allows shippers to
use preprinted packaging and avoids the
need for separate markings if both
smaller lithium ion and metal cells and
batteries are shipped in the same
package. Therefore, PHMSA adds the
additional marking option of a general
lithium battery indication to
§173.185(c)(3)(iii) as well as
§§171.24(d)(1)(ii) and 171.25(b)(3).

Lastly, RILA requested clarification
that when the § 173.185(c)(1)(iv)
marking is applied to a shipment (i.e.,

a package) of intermediate-sized lithium
cells or batteries, the mark or label in
§173.185(c)(1)(iii) is not also required to
be displayed. PHMSA did not intend for
the mark or label required by
§173.185(c)(1)(iii) to also apply to
packages of lithium batteries marked as
specified in § 173.185(c)(1)(iv). Section
173.185(c)(1)(iv) authorizes that when
transported only by highway or rail the
lithium content limitation in
§173.185(c)(1)(ii) may be increased to 5
g for a lithium metal cell or 25 g for a
lithium metal battery and the watt-hour
(Wh) rating limitation in
§173.185(c)(1)(i) may be increased to 60
Wh for a lithium ion cell or 300 Wh for
a lithium ion battery. This allowance is
authorized contingent on the outer
package being marked: “LITHIUM
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD AIRCRAFT
AND VESSEL.” Because this outer
package marking provides an indication
that the lithium batteries may not be
transported by aircraft or vessel, the
marking in § 173.185(c)(1)(iii), which
indicates that the package is forbidden
for passenger aircraft, would be
redundant and the CAQO label option
would be confusing because the
authorize increase in lithium content is
not allowed for aircraft transportation
(both passenger and cargo). To ensure
that there is no confusion, PHMSA adds
an indication in § 173.185(c)(1)(@iv) to
specify that a shipment of lithium cells
and batteries marked with the forbidden
for transport aboard aircraft and vessel
statement does not need to display the
marking required in § 173.185(c)(1)(iii).
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C. Compliance Date

PHMSA received five comments that
PHMSA delay the compliance date 5 for
the marking or labeling requirement in
§173.185(c)(1)(iii) for modes other than
aircraft, including requests to issue a
Statement of Enforcement Discretion.
One of these comments was submitted
as a direct letter to the Department of
Transportation (DOT) by PRBA,
MDBTC, Dangerous Goods Advisory
Council (DGAC), Power Tool Institute,
National Electrical Manufacturers
Association, Outdoor Power Equipment
Institute, and International Vessel
Operators Dangerous Goods
Association.® PHMSA issued a response
to this request on April 4, 2019, in
which PHMSA specified that a
transition period was not provided and
a Statement of Enforcement Discretion
would not be issued.” PHMSA
explained that this marking or labeling
requirement is essential to ensure
smaller lithium ion cells and batteries
are not inadvertently transported as
cargo by passenger aircraft consistent
with the prohibition of the carriage of
lithium metal batteries as cargo on
passenger aircraft and thus, no
transition period is provided (i.e., no
delay in compliance date).

PHMSA also received an anonymous
comment that PHMSA provide a
transition period for the entire
rulemaking. The commenter stated that
a transition period would assist with
rerouting of shipments where a cargo
aircraft option does not exist and allow
for proper notification of potential
delays to customers. While PHMSA
acknowledges that the immediate
compliance of the IFR may have placed
some burden on scheduling and
potential delays, immediate compliance
ensured continued safety for air
transportation as the risks posed by
lithium batteries on an aircraft were
promptly minimized.

D. Allowance of CAO Label for Modes
Other Than Aircraft

As previously mentioned,
§173.185(c)(1)(iii) provides a variety of
methods to identify that a package is
forbidden for transportation by
passenger aircraft, which includes use
of the CAO label. PRBA, COSTHA, RILA
and some anonymous commenters
noted that the use of the CAO label

5 The IFR became effective March 6, 2019.
PHMSA received comments with requests for
extending the compliance date between four
months (i.e., July 1, 2019) and twenty-one months
(i.e., December 31, 2020).

6 https://www.regulations.gov/document?
D=PHMSA-2016-0014-0010.

7 https://www.regulations.gov/document?
D=PHMSA-2016-0014-0032.

should not be authorized when the
package is not properly prepared for
cargo aircraft (i.e., lithium ion batteries
shipped above a 30 percent SOC and not
contained in or packed with
equipment), as the CAO label is an
indication that the package is permitted
on cargo aircraft. PHMSA disagrees with
the commenters’ understanding. The
intent of the CAO label is only to
provide an indication that the package
is forbidden for passenger aircraft. It
does not indicate that the package is
authorized or has been properly
prepared for transport on cargo aircraft.
Instead, the CAO label represents that
the hazard of the contents of the
package are too great of a risk for
transportation in passenger aircraft. This
is articulated by the message on the
CAO label, which states “FORBIDDEN
IN PASSENGER AIRCRAFT.” Therefore,
PHMSA maintains that this label can
still be used as an appropriate
indication that the package of smaller
lithium ion cells or batteries is
forbidden for transportation aboard
passenger aircraft, even if, for example,
the batteries do not meet the SOC
requirement for transport of lithium ion
batteries aboard cargo aircraft.

E. Exception for Medical Devices

In addition to instructing DOT to
harmonize lithium battery regulations
with the ICAO Technical Instructions,
the FAA Reauthorization Act of 2018
instructed DOT to issue limited
exceptions to the restrictions on
transportation of lithium ion and metal
cells and batteries specifically used for
a medical device.8 PHMSA added
paragraph (g) to § 173.185 to provide
limited exceptions for the air
transportation of medical device
batteries, with the approval of the
Associate Administrator. PRBA,
MDBTC, and AACA all submitted
comments related to the regulatory text
in paragraph (g).

PRBA asserts that PHMSA'’s
regulatory text is inconsistent with the
intent of the medical device batteries
mandate. Specifically, PRBA does not
consider the approval requirement
outlined in the IFR to be an exception
to the HMR’s requirements. MDBTC also
asserts that the approval requirement
does not constitute an exception,
claiming that the legislative intent was
“to allow shipments of medical device
batteries aboard passenger aircraft in
urgent situations and for PHMSA to
define the parameters where this
exception can be used.” AACA
expresses support for MDBTC’s
comments, and further states that the

8Public Law 115-254, 333, 132 Stat. 3186, 3274.

legislative intent of the FAA
Reauthorization Act of 2018 “must
include small and large quantities of
lithium ion and lithium metal batteries
. . .1in urgent situations.” PRBA,
MDBTC, and AACA allege that
PHMSA’s approval process for medical
device batteries under § 173.185(g)
would fail to accommodate urgent
situations where medical device
batteries need to be shipped
expeditiously, such as for patients that
require urgent medical care. MDBTC
and AACA also note that the timeline
for the approval process—90 to 120
days—is unrealistic to meet real-world
situations when batteries are urgently
needed.

PHMSA does not agree with the
commenters’ description of the
legislative intent, and notes that there is
no legislative history available to
support the commenters’ assertions. The
regulatory text under § 173.185(g)
establishes a process to authorize the
transport of medical device batteries
consistent with the Act’s limited
exceptions mandate under Section
333(b)(2), and PHMSA remains
confident that the approval process can
accommodate urgent shipping needs.

Section 333(b)(1) of the FAA
Reauthorization Act of 2018 sets forth
that DOT shall consider and either grant
or deny, not later than 45 days after
receipt, an application submitted in
compliance with part 107 of title 49,
Code of Federal Regulations, for special
permits or approvals for air
transportation of lithium ion cells or
batteries specifically used by medical
devices. Section 333(b)(2) directs DOT
to “issue limited exceptions” to the
HMR “to allow the shipment on a
passenger aircraft of not more than two
(2) replacement batteries specifically
used for a medical device” if certain
conditions are met.

The statutory language does not
specify how PHMSA should limit these
exceptions, and there is no legislative
history available. In the absence of
direction from Congress, PHMSA
responded to these mandates by
authorizing, contingent on the approval
of the Associate Administrator, a
limited exception of up to two (2)
lithium batteries used for medical
devices to be transported on passenger
aircraft and, as applicable, at an SOC
higher than 30 percent, when the
intended destination of the batteries is
not serviced daily by cargo aircraft. The
approval process is subject to an
expedited processing period of no
longer than 45 days. Under this
approval process up to two replacement
lithium cells or batteries specifically
used for a medical device may be


https://www.regulations.gov/document?D=PHMSA-2016-0014-0010
https://www.regulations.gov/document?D=PHMSA-2016-0014-0010
https://www.regulations.gov/document?D=PHMSA-2016-0014-0032
https://www.regulations.gov/document?D=PHMSA-2016-0014-0032
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transported as cargo on a passenger
aircraft, when approved by the
Associate Administrator and provided
the conditions set forth in the Section
333(b)(2) of the FAA Reauthorization
Act of 2018 are met. PHMSA also
adopted the definition of medical device
as used in Section 333(b)(3) of the FAA
Reauthorization Act of 2018.

Further, as discussed in the IFR
preamble,® even though Section
333(b)(1) of the FAA Reauthorization
Act of 2018 references lithium ion
batteries and not lithium metal batteries,
PHMSA understands the language to
also apply to lithium metal batteries
because Section 333(b)(2) applies to
both lithium ion and lithium metal
batteries for medical devices. Therefore,
all approvals requested pursuant to
§ 173.185 are subject to the expedited
processing period of no longer than 45
days.

PHMSA’s regulatory text complies
with the FAA Reauthorization Act of
2018 by: (1) adopting the Act’s
definition of medical device, (2) setting
up an expedited approval process to
allow the transport of medical devices
on an urgent basis, and (3)
implementing packaging requirements
mandated in the Act to ensure the safe
transportation of each medical device
battery that is transported at a SOC
greater than 30 percent. Limiting the
exception via an approval requirement
allows PHMSA to maintain oversight of
these lithium battery shipments and
address the risks they pose in air
transportation, with the aim of ensuring
the aircraft’s cargo and the aircraft’s
passengers arrive safely at their
destination. To date, PHMSA has
received only two approval applications
neither of which sought exception from
the SOC requirements. These requests
were denied due to not making the case
for how the requested transport would
mitigate risks posed by a lithium battery
heat, smoke, or fire event on a passenger
aircraft. Based on this experience with
approval applications, PHMSA
maintains its position that approval
oversight is needed.

Additionally, AACA and MDBTC
assert that PHMSA’s approval process
needs to be clarified, including whether
each shipment of medical device
batteries would require approval.
PHMSA understands this viewpoint and
provides clarity as follows. When an
applicant applies for any PHMSA
approval—including this type of
medical device batteries approval—they
may choose to request an approval for
a one-time shipment or for recurring
shipments, on either a periodic or as

984 FR 8006 at 8019 (Mar. 6, 2019).

needed basis. See 49 CFR 107.705(b)(2).
Specific to recurring shipments,
PHMSA expects that issuing this type of
approval will accommodate emergency
circumstances because a person who
wishes to offer or transport lithium
batteries for medical devices will have
prior approval before the emergency
need occurs.

MDBTC also commented that the
expedited approval process should be
codified in part 107. PHMSA agrees that
the unique procedures for lithium cells
and batteries for medical devices in
§173.185(g) should be included in part
107. PHMSA revises §§107.709(b) and
(f) to reflect the expedited application
process found in the FAA
Reauthorization Act of 2018. See
“Section IV. Section-by-Section Review;
Section 107.709” for further detail on
the specific revisions to these
paragraphs.

Additionally, PHMSA requested
comment on certain criteria for this
provision, including potential impacts
these criteria may have on stakeholders.
The following details the criteria, along
with a discussion of the comments
PHMSA received.

o Definition of ““not more than two
replacement lithium cells or batteries.
PHMSA requested comment on whether
the limitation that “not more than two
replacement lithium cells or batteries”
applies to the number of cells or
batteries per package. MDBTC agreed
the intent of Section 333(b)(2) of the
2018 FAA Reauthorization Act
provision is two cells or batteries per
package (and not per shipment or
consignment). As this provision
minimizes the number of batteries in
each package, which reduces the
potential for a thermal runaway event in
transportation and thus increases safety,
PHMSA maintains § 173.185(g) as
written such that not more than two (2)
lithium cells or batteries are allowed per
package.

e Determination of destination no

longer ““serviced daily by cargo aircraft”:

PHMSA requested comment on what
should be considered to determine
when a destination is no longer
“serviced daily by a cargo aircraft.”
MDBTGC, supported by the AACA,
commented that it was not necessary for
PHMSA to specify a specific distance to
define when a location is no longer
serviced daily by cargo aircraft.
Furthermore, MDBTC commented that
availability of the exception should be
based on the need for urgent patient
care when other means of transport are
unavailable or inappropriate. AACA
also stated that the distance should not
be a condition of the exception. PHMSA
agrees with MDBTC and AACA that

“serviced daily by a cargo aircraft”
should not be tied to a specified
distance, as this will provide greater
flexibility for handling unique transport
circumstances. It is necessary for the
person who wishes to transport the
lithium cell or battery for medical
devices to demonstrate that the location
is not serviced daily by cargo aircraft in
their application, as this is a condition
for the exception that is articulated in
§173.185(g). PHMSA is also making a
conforming revision to add
§107.705(b)(6) to specify that this
information must be provided in the
approval application.

¢ Definition of batteries ‘‘required for
medically necessary care”: PHMSA
stated that batteries “required for
medically necessary care” are batteries
that are needed for a medical device that
is used by the recipient for medical care
and requested comment on stakeholder
impact. MDBTC commented that the
definition of “required for medically
necessary care’’ is appropriate. PHMSA
received no further comment on this
subject. Therefore, PHMSA maintains
that batteries required for medically
necessary care in § 173.185(g) means the
batteries are needed for a medical
device that is used by the recipient for
medical care.

MDBTC and PRBA both commented
that PHMSA should harmonize the
HMR with Special Provision A334
found in the Supplement to ICAO
Technical Instructions for all lithium
batteries. MDBTC further stated that this
provision would expand the allowance
to ship lithium batteries for emergency
needs to remote areas in circumstances
outside of medical device
transportation. AACA was supportive of
MDBTC’s comments and further
commented that allowances should be
made for small quantities of lithium ion
cells and batteries to be shipped to
remote locations. Special Provision
A334 provides guidance to competent
authorities on exceptions for lithium
cells or batteries to be transported on
passenger aircraft when other forms of
transport—including cargo aircraft—are
impracticable. This special provision
identifies specific quantity limits and
performance test criteria that can be
used to acquire the approval of the State
of Origin, the State of the Operator, and
the State of Destination. It is
unnecessary to adopt this specific
language as PHMSA already provides a
general approval mechanism for lithium
batteries that do not conform to the
provisions of the HMR (see
§ 173.185(h)). Finally, as previously
mentioned, the FAA Reauthorization
Act of 2018 required PHMSA to
harmonize the HMR with emergency
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amendments to the 2015-2016 edition
of the ICAO TI. Special Provision A334
was not part of these emergency
amendments to the 2015-16 edition but
rather part of the Supplement to the
ICAO TI that provides non-binding
guidance to competent authorities (e.g.,
State of Origin) on approval
requirements. Therefore, PHMSA is
choosing to use the non-binding
guidance offered in Special Provision
A334 as part of the approval process
already in place in § 173.185(h) and not
specifically codify the Special provision
A334 non-binding guidance into the
HMR.

F. Fire Resistant Containers and Fire
Containment Covers Effectiveness

UPS commented that the IFR
preamble language ineffectively
portrayed the effectiveness of Fire
Resistant Containers (FRCs) and Fire
Containment Covers (FCCs).
Specifically, UPS stated that the FRC
tests used preliminary container
configurations and containers altered
from the specification, and while
important steps, the tests were not a
final assessment. Furthermore, UPS
commented that they have quantifiable
data that demonstrates FRC and FCC
effectiveness as shipping devices for
lithium ion batteries, especially when it
is combined with a multi-layered
approach to safety measures.

PHMSA appreciates this feedback
from UPS and agrees that testing is
continuously ongoing, and the current
state of results is not intended to be an
indication of the final assessment in
ensuring the safe transportation of
lithium ion batteries by aircraft. PHMSA
looks forward to continuing to work
with UPS and any other industry
partners to better enhance safety
through measures such as performance
packaging while ensuring continued
efficient operations in lithium battery
transportation and appreciates any data
that can be shared that will help inform
decision-making.

G. Miscellaneous Comments

PHMSA received several additional
comments on various subjects, which
are discussed as follows.

Mr. Kevin McAuley requested
clarification on whether the provisions
of the IFR prohibited lithium batteries
from being transported as cargo on
passenger and cargo aircraft or whether
the prohibition only applied to lithium
ion batteries transported above a 30
percent SOC on cargo aircraft. The IFR
and this final rule prohibit lithium ion
cells and batteries from being offered as
cargo on passenger aircraft (emphasis
added). Further, regarding carriage on

cargo aircraft, consistent with
international standards, this rulemaking
prohibits lithium ion cells and batteries
from being offered as cargo on cargo
aircraft above a 30 percent SOC. Finally,
when smaller lithium cells and batteries
(both ion and metal) are offered as cargo
on cargo-only aircraft, they are limited
to one package per consignment as
provided in § 173.185(c)(4)(iii).

AACA supported an automatic
approval system, particularly for Alaska
and other states where the population is
less than 25 people per square mile,
noting that other agencies have
provided special exemptions based on
that population density. PHMSA is not
implementing an automatic approval in
response to this comment, which is not
mandated under § 333(b) of the FAA
Reauthorization Act of 2018. However,
while PHMSA has worked to streamline
the approval process over the years,
such as approval submissions being
accepted via an online portal, PHMSA
continues to look for new ways to
improve this process. PHMSA looks
forward to working with AACA and
other stakeholders in the future to
continue to identify new and improved
avenues to expedite the approval
process.

AACA also commented on the need
for additional allowances for shipments
of larger quantities of lithium ion and
metal batteries by aircraft, particularly
to remote areas. PHMSA understands
that there may be additional unique
transport circumstances beyond the
scope of § 173.185(g). While scenarios
outside of § 173.185(g) are not
identified, PHMSA can facilitate
shipments of lithium batteries through
the issuance of an approval under
§173.185(h) or a special permit and
urges those persons offering these large
shipments to apply.

An anonymous commenter requested
that PHMSA add new paragraph
§173.185(a)(4), which would contain
the SOC limitation (specifically, the
commenter suggested: “For [transport]
by air only, lithium ion cells or
batteries, [except] when they are
contained in equipment, shall not
exceed [SOC] 30%.”). PHMSA added
Special Provision A100 to the list of
special provisions in §172.102 and
assigned it to the entry for “UN3480,
Lithium ion batteries” in Column (7) in
the § 172.101 Hazardous Materials Table
(HMT). This special provision specifies
that lithium ion cells and batteries must
be offered for transportation at a SOC
that does not exceed 30 percent of their
rated capacity. Adding the SOC
limitation to § 173.185(a) is not
necessary and would create confusion
because §173.185(a)(1) details the

classification requirements for all
lithium cells or batteries, regardless of
the United Nations (UN) Identification
number, mode of transportation, or if
shipped separately or contained in or
packed with equipment. Furthermore,
placement of the requirement in the
HMR as a special provision is consistent
with its applicability only to the air
mode.

IV. Section-by-Section Review

The following is a section-by-section
review of the amendments adopted in
this final rule:

Part 107

Section 107.705

Section 107.705 details the
requirements for an approval
application. PHMSA adds paragraph
(b)(6) to specify that an applicant
applying for an approval for lithium
cells and batteries for medical devices,
as authorized in § 173.185(g), must
include details on the extent to which
the destination(s) of the lithium cells
and batteries are not serviced daily by
cargo aircraft. See ““Section II.E IFR
Comment Discussion; Exception for
Medical Devices” for additional
discussion on this revision. In addition,
PHMSA revises paragraphs (b)(4) and
(5)(ii) editorially to account for the new
paragraph.

Section 107.709

This section includes the processing
requirements for approvals. Paragraph
(b) specifies PHMSA'’s process for
reviewing approval applications,
including the time frame for requesting
additional information. Paragraph (f)
specifies that PHMSA will notify the
approval applicant in writing of the
decision on the application. PHMSA
revises paragraphs (b) and (f) to detail
the expedited review process for
§173.185(g) shipments of lithium cells
and batteries specifically used for
medical devices. PHMSA revises
paragraph (b) to specify that there will
be an expedited review. PHMSA also
revises paragraph (f) to specify that for
approvals of lithium cells and batteries
for medical devices, as outlined in
§173.185(g), the approvals will be either
granted or denied no later than 45 days
after receipt of a completed application.
See “Section ILE IFR Comment
Discussion; Exception for Medical
Devices” for additional discussion on
this revision.

Part 171

Section 171.12

This section details the requirements
for the transportation of hazardous
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materials throughout North America.
Specifically, paragraph (a) provides
allowances for the shipment of
hazardous materials in accordance with
the Transport Canada TDG Regulations.
Paragraph (a)(6) details additional
requirements when lithium metal cells
and batteries are transported in
accordance with the TDG regulations.
COSTHA and PRBA both commented
that PHMSA did not revise

§ 171.12(a)(6) to reflect the newly
adopted provisions that lithium ion
cells and batteries were forbidden for
transportation aboard passenger aircraft.
PHMSA agrees with the commenters as
this was an unintentional omission.
Therefore, PHMSA amends
§171.12(a)(6) to add an indication that
lithium ion cells and batteries (UN3480)
are prohibited for transport as cargo
aboard passenger aircraft.

Additionally, PHMSA revises
paragraph (a)(6) to add a reference to
§173.185(c)(1)(vi). As discussed in
“Section III. Section-by-Section Review;
Section 173.185,” PHMSA revises
§173.185(c)(1)(vi) to add a requirement
that when a package is marked or
labeled in accordance with
§§173.185(c)(1)(iii) or (iv) and is placed
in an overpack, the selected marking or
label must either be clearly visible
through the overpack, or the marking or
label must also be affixed on the outside
of the overpack. This requirement
addresses a hazard communication
safety gap and ensures that the overpack
includes the same hazard information as
displayed on the package. Therefore, to
ensure this requirement also applies to
shipments transported in accordance
with the TDG regulations, PHMSA adds
a cross reference to §173.185(c)(1)(vi).

Section 171.24

This section provides additional
requirements for the use of the ICAO
Technical Instructions. COSTHA,
MDBTC, and PRBA noted that PHMSA
did not revise § 171.24(d)(1)(ii) to reflect
the IFR provisions, specifically the
prohibition of lithium ion cells and
batteries from being transported aboard
passenger aircraft and the requirement
in §173.185(c)(1)(iii) to mark the
outside of a package containing smaller
lithium ion cells and batteries (i.e.,
Packaging Instruction 965, Section II)
with a mark or label that indicates the
package is forbidden for transport
aboard passenger aircraft. This was an
unintentional omission. PHMSA agrees
with the commenters and makes the
conforming amendment in
§171.24(d)(1)(ii) to reflect the
prohibition and hazard communication
requirement.

PHMSA also received comments that
PHMSA add an alternative forbidden for
passenger aircraft marking in
§173.185(c)(1)(iii) (i.e., “LITHIUM
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT”). Since PHMSA allows this
alternative in § 173.185(c)(1)(iii), for
consistency, PHMSA adds this marking
alternative in § 171.24(d)(1)(ii) to allow
packages containing smaller lithium
cells and batteries of both chemistries to
be appropriately marked. See ““Section
I1.B IFR Comment Discussion; Marking
Requirements for Transport Modes
Other than Aircraft” for further
discussion.

Lastly, PHMSA revises paragraph
(d)(1)(ii) to specify that when a package
that is marked or labeled with an
indication that the package is forbidden
for transport aboard passenger aircraft
and is placed in an overpack, the
selected mark or label must either be
clearly visible through the overpack, or
the marking or label must be affixed on
the outside of the overpack. As
discussed in “‘Section III. Section-by-
Section Review; Section 173.185,”
PHMSA revises §173.185(c)(1)(vi) to
add this requirement to address a
hazard communication safety gap and
ensure that the overpack also
communicates that it is forbidden for
transport on passenger aircraft.
Therefore, to ensure this requirement
also applies to shipments transported in
accordance with the ICAO Technical
Instructions, PHMSA adds the same
requirement to § 171.24.

Section 171.25

This section provides additional
requirements for use of the IMDG Code.
COSTHA, MDBTC, PRBA, Infotrac, and
Ms. Sandra Harding commented that
PHMSA did not revise § 171.25(b)(3) to
reflect the IFR provisions in
§173.185(c)(1)(iii) to require a mark or
label that indicates a package of smaller
lithium ion cells or batteries transported
in accordance with Special Provision
188 is forbidden for transportation on
passenger aircraft. This was an
unintentional omission. PHMSA agrees
with the commenters and is making the
conforming amendment in
§171.25(b)(3) to reflect the prohibition
and hazard communication
requirement.

PHMSA also received comments that
requested PHMSA add an alternative
forbidden for passenger aircraft marking
in § 173.185(c)(1)(iii) (i.e., “LITHIUM
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT”). Since PHMSA allows this
alternative in §173.185(c)(1)(iii), for
consistency, PHMSA adds this marking

alternative in §171.25(b)(3) to allow
packages containing smaller lithium
cells and batteries of both chemistries to
be appropriately marked. See “Section
II.B IFR Comment Discussion; Marking
Requirements for Transport Modes
Other than Aircraft” for further
discussion.

Lastly, PHMSA revises paragraph
(b)(3) to specify that when a package
that is marked or labeled with an
indication that the package is forbidden
for transport aboard passenger aircraft
and is placed in an overpack, the
selected mark or label must either be
clearly visible through the overpack, or
the marking or label must be affixed on
the outside of the overpack. As
discussed in ““Section III. Section-by-
Section Review; Section 173.185,”
PHMSA revises § 173.185(c)(1)(vi) to
add this requirement to address a
hazard communication safety gap and
ensure that the overpack also
communicates that it is forbidden for
transport on passenger aircraft.
Therefore, to ensure this requirement
also applies to shipments transported in
accordance with the IMDG Code,
PHMSA adds the same requirement to
§171.25.

Part 172

Section 172.101

This section outlines the HMT and
instructions for its use. PHMSA
received no comments to the
amendments. The IFR amendments met
the requirements of Section 333 of the
FAA Reauthorization Act of 2018,
harmonize with international standards,
and ensure the safe transportation of
lithium batteries. Accordingly, no
changes are being made to § 172.101.

Section 172.102

This section lists special provisions
applicable to specific hazardous
materials, as listed in Column (7) of the
§172.101 HMT. PHMSA received no
comments to the amendments. The IFR
amendments met the requirements of
Section 333 of the FAA Reauthorization
Act of 2018, harmonize with
international standards, and ensure the
safe transportation of lithium batteries.

PHMSA added a new special
provision A100, assigning it to
“UN3480, Lithium ion batteries,
including lithium ion polymer batteries,
9.” This new special provision,
consistent with the ICAO Technical
Instructions, requires that when lithium
ion cells and batteries are offered for
transportation by cargo aircraft, they
may not be shipped at a SOC that
exceeds 30 percent of their rated
capacity. Lithium ion cells and batteries
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may be offered for transportation at a
SOC greater than 30 percent only with
the approval of the Associate
Administrator. This special provision
does not apply to those lithium ion cells
and batteries packed with or contained
in equipment.

PHMSA received an anonymous
comment that requested PHMSA add
the SOC limitation (currently specified
in special provision A100) in a new
paragraph § 173.185(a)(4). It is unclear
whether the commenter requested the
removal of special provision A100 or
the addition of a statement of the SOC
limitation in §173.185(a)(4). As
discussed in “Section II.G IFR Comment
Discussion; Miscellaneous Comments,”
PHMSA disagrees with the commenter
that it would provide further
clarification to a shipper. Furthermore,
special provision A100 aligns with
ICAO Technical Instructions and
ensures the safe transportation of
lithium ion batteries on cargo aircraft
(see “Section V.B. State of Charge
Requirement” of the IFR for a more
detailed discussion of the positive
impacts to transportation at a reduced
state of charge). As such, PHMSA
maintains special provision A100 as
written.

Part 173

Section 173.185

This section prescribes the packaging
requirements for the transportation of
lithium batteries. PHMSA adopted a
new definition for “medical device” in
the introductory paragraph, as defined
in the FAA Reauthorization Act of 2018.
As previously detailed, PHMSA adopted
the definition of a medical device from
section 333(b)(3) of the FAA
Reauthorization Act of 2018 to mean
“an instrument, apparatus, implement,
machine, contrivance, implant, or in
vitro reagent, including any component,
part, or accessory thereof, which is
intended for use in the diagnosis of
disease or other conditions, or in the
cure, mitigation, treatment, or
prevention of disease, of a person.”
PHMSA did not receive any comments
related to this definition. PHMSA
maintains that this definition provides
regulatory clarity in the applicability of
§173.185(g), which aids in increased
regulatory compliance and thus, safety.
In addition, PHMSA maintains the
definition as defined in the FAA
Reauthorization Act of 2018, and no
changes are being made to the “medical
device” definition.

Section 173.185(a) details
classification criteria for lithium cells
and batteries, including the
requirements for testing lithium

batteries and documenting those test
requirements. As previously discussed,
an anonymous commenter suggested
that PHMSA add a new paragraph (a)(4)
to detail SOC limitation requirements.
PHMSA disagrees that this new
paragraph would add clarity, as the SOC
limitation only applies to lithium ion
cells and batteries transported by cargo
aircraft (i.e., UN3480 assigned to special
provision A100) and paragraph (a)
applies to the transportation of all
lithium cells and batteries, including
those packed with and contained in
equipment, by all modes. Therefore, no
new paragraph is added to specify the
lithium ion cell and battery SOC
limitation. See “Section III. IFR
Comment Discussion; Miscellaneous
Amendments” for a further additional
discussion on this comment.

Paragraph (c) specifies exceptions for
smaller lithium cells and batteries.
Paragraph (c)(1)(iii) details requirements
for marking of packages with an
indication that they are forbidden for
transport aboard passenger aircraft or
labeling of packages with the CAO label.
Prior to the IFR, this paragraph only
applied to smaller lithium metal cells
and batteries, except when lithium
metal cells or batteries are packed with
or contained in equipment in quantities
not exceeding 5 kg net weight. To align
with the provision restricting lithium
ion cells and batteries from being
transported on passenger aircraft,
PHMSA revised § 173.185(c)(1)(iii) to
include smaller lithium ion cells and
batteries in the requirement. PHMSA
received several comments that
requested PHMSA revise the hazard
communication requirement to apply
only to shipments of smaller lithium ion
cells and batteries intended for
transportation via aircraft, all or in part.
Alternatively, commenters requested
that PHMSA provide for a delayed
compliance date (i.e., a transition
period) for shipments of smaller lithium
ion cells and batteries offered by modes
other than aircraft as well as exercise
enforcement discretion. Although
PHMSA acknowledges this requirement
is burdensome on persons who offer
smaller lithium ion cells and batteries
by modes other than aircraft, PHMSA
determined that this hazard
communication requirement across all
modes ensures that smaller lithium ion
cells and batteries are not accidently or
unintentionally offered for
transportation as cargo on passenger
aircraft. As previously mentioned in the
IFR, the potential for an uncontrolled
fire involving a relatively small quantity
of lithium batteries to lead to a
catastrophic failure of the airframe, the

inability of the package or the aircraft
fire suppression system to control such
a fire presents an unacceptable safety
risk. This ultimately increases safe
transportation as it reduces the potential
for incidents involving lithium ion cells
and batteries to occur aboard passenger
aircraft. See “Section III.B IFR Comment
Discussion; Marking Requirements for
Transport Modes Other than Aircraft”
and “Section III.C IFR Comment
Discussion; Compliance Date” for a
more detailed discussion on both issues.

PHMSA also received comments from
PRBA, Infotrac, MDBTC, COSTHA,
RILA, and an anonymous commenter
asking that PHMSA add an alternative
text marking in § 173.185(c)(1)(iii). This
alternative (i.e., “LITHIUM
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT”) does not specify lithium
battery chemistry. Because both lithium
ion and lithium metal cells and batteries
are now forbidden from transportation
as cargo on passenger aircraft, it is not
necessary to distinguish the battery
chemistry as part of the marking
requirement. This also provides greater
flexibility with marking options for
packages containing batteries of both
chemistries without reducing safety.
PHMSA agrees with the commenters
and amends §173.185(c)(1)(iii) to
include the alternative marking.

Paragraph (c)(1)(iv) authorizes
increased size limits for the paragraph
(c) exceptions when the package is
offered for highway or rail only and the
outer package is marked with
“LITHIUM BATTERIES—FORBIDDEN
FOR TRANSPORT ABOARD AIRCRAFT
AND VESSEL.” As previously
discussed, RILA commented about the
potential confusion in whether the
§173.185(c)(1)(iii) mark was also
required when a package bears this
§173.185(c)(1)(iv) mark. As the
paragraph (c)(1)(iv) mark is more
conservative than the paragraph
(c)(1)(iii) mark or label, PHMSA adds
language in § 173.185(c)(1)(iv) to clarify
that the § 173.185(c)(1)(iii) mark is not
required. See “‘Section II. Comment
Discussion; Marking Requirements for
Modes other than Aircraft” for
additional discussion on this change.

In final rule HM-2150,10 PHMSA
added a new paragraph (c)(3)(iii) to
specify overpack requirements for a
package displaying a lithium battery
mark. Specifically, when those packages
are placed in an overpack and the
lithium battery mark is not visible, the
mark must be reproduced on the
overpack and be marked with the word
“OVERPACK” at least 12 mm (0.47

1085 FR 27810 (May 11, 2020).
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inches) high. In development of this
final rule, PHMSA noted that the HM—
2150 overpack requirement did not
include all hazard communication that
could potentially be displayed on a
package of smaller lithium cells or
batteries. Specifically, this requirement
does not include requiring the hazard
communication in paragraphs (c)(1)(iii)
and (iv) (i.e., the CAOQ label, the
paragraph (c)(1)(iii) mark, and the
paragraph (c)(1)(iv) mark) to be visible
or reproduced on an overpack. As
previously discussed, there is a safety
need to require the paragraph (c)(1)(iii)
hazard communication on all packages
of smaller lithium cells and batteries,
even if they are not being offered for
transportation by air. This need also
applies to the paragraph (c)(1)(iv) mark.
The requirement to reproduce the
hazard communication on the overpack
is consistent with the general overpack
requirements in § 173.25 specify that
when a package is placed in an
overpack, the proper shipping name,
identification number, and labels on the
package must be displayed on the
overpack, unless they are otherwise
visible. The overpack requirement
ensures that the hazard communication
that needs to be displayed on packages
is not lost when consolidated or further
packed in an overpack. Although not
originally included, PHMSA determines
that when a package bears the paragraph
(c)(1)(iii) and (iv) required mark or label,
and the package is placed in an
overpack, those marks and labels should
be visible or must be reproduced on the
outside of the overpack. This is
consistent with the requirements to
reproduce the required markings and
CAQO label in §173.185(c)(4)(ii). To
address this safety gap, PHMSA
redesignates current paragraph (c)(1)(vi)
to paragraph (c)(1)(vii) and adds a new
paragraph (c)(1)(vi) to specify the
overpack requirements. PHMSA expects
that this new requirement will reduce
the potential for packages of smaller
lithium cells or batteries that have been
overpacked to be placed on a passenger
aircraft and thereby increasing safety of
transportation.

Section 173.185(c)(4)(i) details the
quantity limitations for smaller lithium
cells and batteries offered by air
transportation. PHMSA received
comments from COSTHA and an
anonymous commenter that
§173.185(c)(4)(i) could be
misinterpreted to also require that the
limitations in the paragraph apply to
lithium batteries packed with or
contained in equipment. The
commenters suggested PHMSA add
“except when packaged with or

contained in equipment” to the text of
§173.185(c)(4)(i). PHMSA agrees with
the commenters that this provides
greater clarity and harmonizes with the
ICAO Technical Instructions. Therefore,
PHMSA amends § 173.185(c)(4)(i) to
reflect that these conditions and
limitations do not apply to batteries
packed with or contained in equipment.

An anonymous commenter also
recommended that PHMSA add a
sentence to the end of paragraph (c)(4)(i)
to indicate which paragraphs lithium
cells and batteries packed with or
contained in equipment are subject to.
PHMSA disagrees with this suggestion
and expects that such addition would
cause additional confusion as paragraph
(c)(4)(i) does not apply to smaller
lithium cells and batteries packed with
or contained in equipment.

Section 173.185(c)(4)(ii) details
requirements for transportation of
smaller lithium cells and batteries in
overpacks. The IFR amended
§173.185(c)(4)(ii) to indicate that only
one package of smaller lithium cells and
batteries may be placed in an overpack,
consistent with ICAO Technical
Instructions. PRBA, COSTHA, and
MDBTC commented that the reference
to only paragraph (c)(4) makes
§173.185(c)(4)(ii) inconsistent with the
ICAO Technical Instructions, as lithium
cells and batteries packed with or
contained in equipment are not limited
to one package per overpack. The
commenters suggested PHMSA amend
the section to instead reference
paragraph (c)(4)(i) to distinguish that the
requirement only applies to smaller
lithium cells and batteries. PHMSA
agrees, this was an error. Therefore,
PHMSA revises the reference to indicate
the requirement only applies to those
packages prepared in accordance with
§173.185(c)(4)(1). Furthermore, an
anonymous commenter suggested
PHMSA delete the requirement
completely from the paragraph. The
commenter did not specify the reason
for removing this requirement. As this
provision increases the safe
transportation of lithium batteries by air
and meets the intent of this rulemaking
to align the HMR with ICAO Technical
Instructions, PHMSA will not remove
the requirement in paragraph (c)(4)(i).

PHMSA expanded the overpack
marking requirement in
§173.185(c)(4)(ii) to require that when a
package displays the paragraph
(c)(1)(iii) required mark or label and is
placed in an overpack, the mark or label
must be reproduced if not visible
through the overpack. However, as
previously discussed, in
§173.185(c)(1)(vi), PHMSA adds a
requirement that when a package

displays the paragraph (c)(1)(iii)
required mark or label (as well as the
paragraph (c)(1)(iv) mark) and is placed
in an overpack, the mark or label must
be visible or reproduced on overpack.
This applies to all modes of
transportation and not just air.
Additionally, in the HM-2150 final
rule, PHMSA added § 173.185(c)(3)(iii)
to require that for all modes of
transportation, when a package displays
the lithium battery mark and is placed
in an overpack, the mark must be visible
or reproduced on the overpack along
with the word “OVERPACK.” As both
of these requirements apply to all modes
of transportation, including air, the
second and third sentence of paragraph
(c)(4)(ii) are now duplicative. Therefore,
PHMSA removes the duplicative
requirement in the second and third
sentence of paragraph (c)(4)(ii) to
eliminate any potential regulatory
confusion and increase regulatory
compliance.

PHMSA added § 173.185(c)(4)(iii) to
specify that a shipper is not permitted
to offer more than one package of
smaller lithium cells and batteries in
any single consignment by aircraft.
PHMSA maintains that this requirement
aligns the HMR with the ICAO
Technical Instructions and increases
safety. However, PRBA, COSTHA,
MDBTC, and an anonymous commenter
noted that the amendments may have
unintentionally subjected smaller
lithium cells and batteries contained in
or packed with equipment to this
requirement. PHMSA did not intend the
limitation to apply to smaller lithium
cells and batteries contained in or
packed with equipment, and therefore
amends § 173.185(c)(4)(iii) to state that
the limitation of one package in any
single consignment is only for those
packages prepared in accordance with
the provisions of paragraph (c)(4)(i).

PHMSA added paragraph (c)(4)(v) to
indicate that packages and overpacks of
smaller lithium cells and batteries must
be offered separately from cargo not
subject to the HMR and must not be
loaded into a unit load device before
being offered to the operator. This
paragraph harmonizes with ICAO
Technical Instructions and increases
safety. PHMSA received comments from
PRBA, COSTHA, MDBTGC, and an
anonymous commenter to revise the
reference from “prepared in accordance
with paragraph (c)(4)” to “prepared in
accordance with paragraph (c)(4)(i)” to
ensure that this requirement does not
apply to smaller lithium cells and
batteries packed with or contained in
equipment. PHMSA agrees and did not
intend to require that smaller lithium
cells and batteries packed with or
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contained in equipment be subject to
this requirement. Therefore, PHMSA
revises the reference to read as
paragraph (c)(4)(i).

To account for redesignated paragraph
(c)(1)(iv) and new paragraph (c)(1)(v),
PHMSA redesignated paragraph
(c)(4)(iv) to paragraph (c)(4)(vi). This
paragraph details quantity limitations
for smaller lithium cells and batteries
packed with or contained in equipment.
MDBTC commented that PHMSA
should revise this paragraph to specify
“spare sets” instead of “spares” to
harmonize more accurately with the
ICAO Technical Instructions. PHMSA
agrees and this revision was already
made in the HM—-2150 final rule.
Therefore, no revisions to this paragraph
are needed.

To account for new paragraph (c)(4)(v)
and redesignated paragraph (c)(4)(vi),
PHMSA redesignated paragraph (c)(4)(v)
as paragraph (c)(4)(vii). PHMSA
received no comments to this paragraph
and there are no revisions to this
paragraph.

Following publication of the IFR,
PHMSA added paragraph (c)(4)(viii) in
the HM-2150 final rule to specify that
for air transport, smaller lithium cells
and batteries may not be placed in the
same package as other hazardous
materials. Furthermore, packages that
contain smaller lithium cells and
batteries must not be placed into an
overpack with packages that contain
materials of Class 1 (explosives) other
than Division 1.4S, Division 2.1
(flammable gases), Class 3 (flammable
liquids), Division 4.1 (flammable solids)
or Division 5.1 (oxidizers). Upon
review, PHMSA identified that
paragraph (c)(4)(viii) inadvertently
referenced packages prepared in
accordance with paragraph (c)(4) and
not paragraph (c)(4)(i). PHMSA
intended that this requirement apply
only to packagings of smaller lithium
cells and batteries shipped by air, and
not those packed with or contained in
equipment. Therefore, in
§173.185(c)(4)(viii), PHMSA revises the
reference of paragraph (c)(4) to
paragraph (c)(4)(i) as a correcting and
editorial amendment.

PHMSA added paragraph (c)(5), using
text from former paragraph (c)(4)(vi).
This paragraph provides minimal
exceptions when the number or quantity
(mass) limits in the paragraph (c)(4)(i)
table, the overpack limit described in
paragraph (c)(4)(ii), or the consignment
limit in paragraph (c)(4)(iii) is exceeded,
but the lithium cells and batteries are
still below the size limitations in
paragraph (c)(3). PHMSA received an
anonymous comment requesting that
PHMSA remove the applicability of

paragraph (c)(5) to packages that exceed
the overpack limit described in
paragraph (c)(4)(ii). The commenter did
not provide further details to their
request for this revision.

If removed, PHMSA would no longer
authorize an alternative to limited
exceptions when the limitation of one
package of lithium cells or batteries per
overpack is exceeded. In addition, this
would make the regulatory provision
inconsistent with the ICAO Technical
Instructions, which would decrease
consistency and thus, decrease
compliance. Therefore, PHMSA does
not remove this exception.

Lastly, PHMSA added a new
paragraph (g) in the IFR to meet the
mandate in the FAA Reauthorization
Act of 2018. This new paragraph
authorizes, with the approval of the
Associate Administrator, an exception
for up to two lithium batteries used for
medical devices to be transported on
passenger aircraft and, as applicable, at
a SOC greater than 30 percent, when the
intended destination of the batteries is
not serviced daily by cargo aircraft.
PHMSA received comments from PRBA,
MDBTC, and AACA on this new
paragraph. As discussed in “Section ILE
Comment Discussion; Exception for
Medical Devices,”” no revisions to this
paragraph are made.

V. Regulatory Analysis and Notices

A. Statutory/Legal Authority

This final rule is published under the
authority of the Federal Hazardous
Materials Transportation Act (HMTA;
49 U.S.C. 5101-5127). Section 5103(b)
of the HMTA authorizes the Secretary of
Transportation to “prescribe regulations
for the safe transportation, including
security, of hazardous material in
intrastate, interstate, and foreign
commerce.” The Secretary has delegated
the authority granted in the HMTA to
the PHMSA Administrator at 49 CFR
1.97(b). Lithium cells and batteries are
designated as hazardous materials under
49 U.S.C. 5103(a).11 This final rule
revises regulations for the safe transport
of lithium cells and batteries by air and
the protection of aircraft operators and
the flying public.

B. Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866 (‘‘Regulatory
Planning and Review”’) 12 recommends
that agencies assess all costs and
benefits of available regulatory
alternatives, including the alternative of

11 Hazardous materials table entries added for
lithium batteries in a December 21, 1990 final rule
[55 FR 52402].

1258 FR 51735 (Oct. 4, 1993).

not regulating. Agencies should
consider quantifiable measures and
qualitative measure of costs and benefits
that are difficult to quantify. Further,
Executive Order 12866 recommends
that agencies maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity), unless a statute
requires another regulatory approach.
Similarly DOT Order 2100.6A
(“Rulemaking and Guidance
Procedures”) requires that regulations
issued by PHMSA and other DOT
Operating Administrations should
consider an assessment of the potential
benefits, costs, and other important
impacts of the regulatoryaction and
should quantify (to the extent
practicable) the benefits, costs, and any
significant distributional impacts,
including any environmental impacts.

Executive Order 12866 and DOT
Order 2100.6A require that PHMSA
submit “significant regulatory actions”
to the Office of Management and Budget
(OMB) for review. This rulemaking is
not considered a significant regulatory
action under section 3(f)(1) under
Executive Order 12866 and, therefore,
was not formally reviewed by OMB.
Furthermore, the final rule is not
considered an economically significant
regulatory action under Section 3(f)(1).
The final rule is not estimated to have
an annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities. Lastly,
this rulemaking is also not considered a
significant rule under DOT Order
2100.6A.

In promulgating this final rule,
PHMSA maintains the safety provisions
adopted in the IFR, while revising
further the lithium battery transport
regulations to ensure prohibited lithium
battery packages are not transported as
cargo on passenger aircraft and ensure
better understanding of the
requirements to achieve compliance
with these provisions. In the absence of
this rulemaking, potential benefits may
not be gained, including increased air
transportation safety and transportation
efficiency. These benefits are described
qualitatively in the final RIA, which is
posted in the rulemaking docket. The
costs of this final rule, which are
estimated relative to a baseline of IFR
regulatory compliance, are qualitatively
and quantitatively described in the final
RIA. These main costs are attributed to
the cost of reproducing the
§§173.185(c)(i)(iii) or (iv) mark or label
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on the outside of an overpack, when a
package bearing such mark or label is
placed in an overpack and the
appropriate mark or label is not visible.
Based on the analysis described in this
final RIA, at the mean, PHMSA
estimates the present value costs of the
final rule are estimated at $0.2 million
annualized (at a 7 percent discount
rate).

C. Executive Order 13132

PHMSA analyzed this rulemaking in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”) 12 and its
implementing Presidential
Memorandum (“Preemption”).14
Executive Order 13132 requires agencies
to assure meaningful and timely input
by state and local officials in
development of regulatory policies that
may have “‘substantial direct effects on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government.”

This rulemaking may preempt state,
local, and Native American Tribe
requirements, but does not amend any
regulation that has substantial direct
effects on the states, the relationship
between the national government and
the states, or the distribution of power
and responsibilities among the various
levels of government.

The Federal hazmat law contains an
express preemption provision at 49
U.S.C. 5125(b) that preempts state, local,
and tribal requirements on certain
covered subjects, unless the non-federal
requirements are ‘“‘substantively the
same”’ as the federal requirements,
including the following:

(1) the designation, description, and
classification of hazardous material;

(2) the packing, repacking, handling,
labeling, marking, and placarding of
hazardous material;

(3) the preparation, execution, and
use of shipping documents related to
hazardous material and requirements
related to the number, contents, and
placement of those documents;

(4) the written notification, recording,
and reporting of the unintentional
release in transportation of hazardous
material; and

(5) the design, manufacture,
fabrication, inspection, marking,
maintenance, recondition, repair, or
testing of a packaging or container
represented, marked, certified, or sold
as qualified for use in transporting
hazardous material in commerce.

1364 FR 43255 (Aug. 4, 1999).
1474 FR 24693 (May 22, 2009).

This rule addresses subject items (2)
and (5) above, which are covered
subjects, and therefore, non-federal
requirements that fail to meet the
“substantively the same” standard are
vulnerable to preemption under the
Federal hazmat law. Moreover, PHMSA
will continue to make preemption
determinations applicable to specific
non-federal requirements on a case-by-
case basis, using the obstacle, dual
compliance, and covered subjects tests
provided in Federal hazmat law.

Therefore, the consultation and
funding requirements of Executive
Order 13132 do not apply. Consistent
with 49 U.S.C. 5125, this final rule will
preempt any State, local, or tribal
requirements concerning the subjects
identified in 49 U.S.C. 5125(b)(1) unless
the non-Federal requirements are
“substantively the same” as the Federal
requirements. In addition, this final rule
does not have sufficient federalism
impacts to warrant the preparation of a
federalism assessment.

D. Executive Order 13175

PHMSA analyzed this rulemaking in
accordance with the principles and
criteria contained in Executive Order
13175 (“‘Consultation and Coordination
with Indian Tribal Governments”) 15
and DOT Order 5301.1 (‘“Department of
Transportation Policies, Programs, and
Procedures Affecting American Indians,
Alaska Natives, and Tribes”). Executive
Order 13175 and DOT Order 5301.1
require DOT Operating Administrations
to assure meaningful and timely input
from Native American Tribal
government representatives in the
development of rules that significantly
or uniquely affect tribal communities by
imposing “substantial direct compliance
costs” or “‘substantial direct effects”” on
such communities or the relationship
and distribution of power between the
federal government and Native
American Tribes. Because this
rulemaking does not significantly or
uniquely affect the communities of
Tribal governments and does not
impose substantial direct compliance
costs, the funding and consultation
requirements of Executive Order 13175
and DOT Order 5301.1 do not apply.

E. Regulatory Flexibility Act and
Executive Order 13272

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires agencies to
consider whether a rulemaking would
have a “significant economic impact on
a substantial number of small entities”
to include small business, not-for-profit
organizations that are independently

1565 FR 67249 (Nov. 6, 2000).

owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations under 50,000. The
Regulatory Flexibility Act directs
agencies to establish exceptions and
differing compliance standards for small
businesses, where possible to do so and
still meet the objectives of applicable
regulatory statutes. Executive Order
13272 (“Proper Consideration of Small
Entities in Agency Rulemaking’’) 16
requires agencies to establish
procedures and policies to promote
compliance with the Regulatory
Flexibility Act and to “thoroughly
review draft rules to assess and take
appropriate account of the potential
impact” of the rulemakings on small
businesses, governmental jurisdictions,
and small organizations. The DOT posts
its implementing guidance on a
dedicated web page.1?

This rulemaking has been developed
in accordance with Executive Order
13272 and with DOT’s procedures and
policies to promote compliance with the
Regulatory Flexibility Act to ensure that
potential impacts of rules on small
entities are properly considered. This
rulemaking addresses safety risks that
lithium batteries present in
transportation, primarily the risk to
passenger aircraft, and facilitates the
transportation of hazardous materials in
international commerce by providing
consistency with international
standards. It applies to offerors and
carriers of lithium batteries, some of
whom are small entities. This includes
lithium cell and battery manufacturers,
wholesalers, and retailers. As discussed
at length in the final RIA posted in the
rulemaking docket, the amendments in
this final rule impose minimal costs to
shippers of lithium cells and batteries
when offering a package of lithium cells
and batteries in an overpack. However,
these costs address a necessary safety
gap to ensure the safety of air
transportation of lithium cells and
batteries. As detailed in the final RIA,
PHMSA expects that these amendments
will not have a significant economic
impact on a substantial number of small
entities. For further detail, please review
the final regulatory flexibility analysis
in the final RIA posted in the
rulemaking docket.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), no
person is required to respond to any

1667 FR 53461 (Aug. 16, 2002).

17DOT, “Rulemaking Requirements Related to
Small Entities,” https://www.transportation.gov/
regulations/rulemaking-requirements-concerning-
small-entities (last accessed June 17, 2021).
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information collection unless is has
been approved by OMB and displays a
valid OMB control number. Pursuant to
44 U.S.C. 3506(c)(2)(B) and 5 CFR
1320.8(d), PHMSA must provide
interested members of the public and
affected agencies an opportunity to
comment on information collection and
recordkeeping requests.

PHMSA has analyzed this final rule in
accordance with the Paperwork
Reduction Act. PHMSA currently has
approved information collections under
OMB Control Numbers 2137-0034,
“Hazardous Materials Shipping Papers
and Emergency Response Information”
and 2137-0557, “Approvals for
Hazardous Materials.” In response to
the IFR, PHMSA did not receive any
comments related to these information
collections. However, for the benefit of
the reader of this final rule, the IFR
discussion of the estimated paperwork
burden follows.

For OMB control number 2137-0034,
PHMSA estimated a revision in
paperwork and recordkeeping burden as
a result of smaller lithium batteries
being transported as fully regulated
shipments. PHMSA estimated this
change in shipment because of the
required consignment limitation. When
shipped without certain provisions in
§173.185(c), the shipments are subject
to shipping papers and Notification to
the Pilot in Command (NOPIC)
requirements in § 175.33. PHMSA
estimated that there will be an
additional 28,242 shipments annually
that will require a shipping paper.
PHMSA also estimated that each
shipping paper takes one minute and 30
seconds to complete (28,242 shipments
% 90 seconds), resulting in
approximately 741 additional burden
hours. PHMSA did not estimate any
increase in out-of-pocket costs. The
NOPIC is estimated to take one (1)
minute per shipment (28,242 shipments
x 1 minute), which resulted in an
increase of approximately 471 burden
hours. PHMSA did not estimate any
increase in out-of-pocket costs. In total
for this information collection, PHMSA
estimated an approximate increase of
56,484 annual number of responses
(28,242 shipping paper responses +
28,242 NOPIC responses) and
approximate increase of 1,212 burden
hours (741 shipping paper burden hours
+ 471 NOPIC burden hours).

For OMB control number 2137-0557,
PHMSA estimated that the changes will
lead to an additional 468 approval
requests. This increase in approval
requests resulted from the requirement
that lithium ion cells and batteries,
when transported by cargo aircraft, may
only be shipped at greater than a 30

percent SOC under an approval by the
Associate Administrator. As detailed in
the IFR, PHMSA estimated that it takes
approximately 40 hours to complete the
paperwork portion of an approval
request, resulting in 18,720 additional
burden hours (468 approval requests x
40 hours per request). PHMSA did not
estimate any increase in out-of-pocket
costs.

A summary of the information
collection changes from the rulemaking
can be found below:

OMB Control Number 2137-0034

Annual Increase in Number of
Respondents: 0.

Annual Increase in Annual Number of
Responses: 56,484.

Annual Increase in Annual Burden
Hours: 1,212.

Annual Increase in Annual Burden
Costs: $0.

OMB Control Number 2137-0557

Annual Increase in Number of
Respondents: 468.

Annual Increase in Annual Number of
Responses: 468.

Annual Increase in Annual Burden
Hours: 18,720.

Annual Increase in Annual Burden
Costs: $0.

G. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (URMA; 2 U.S.C. 1501 et seq.)
requires agencies to assess the effects of
federal regulatory actions on state, local,
and tribal governments, and the private
sector. For any NPRM or final rule that
includes a federal mandate that may
result in the expenditure by state, local,
and tribal governments, or by the
private sector of $100 million or more
in 1996 dollars in any given year, the
agency must prepare, amongst other
things, a written statement that
qualitatively and quantitatively assesses
the costs and benefits of the Federal
mandate.

This final rule does not impose
unfunded mandates under the UMRA.
As explained above, it is not expected
to result in costs of $100 million or
more in 1996 dollars on either state,
local, or tribal governments, in the
aggregate, or to the private sector in any
one year, and is the least burdensome
alternative that achieves the objective of
the rulemaking.

H. Environmental Assessment

The National Environmental Policy
Act of 1969 (NEPA; 42 U.S.C. 4321 et
seq.), requires that federal agencies
analyze actions to determine whether
the action would have a significant

impact on the human environment. The
Council on Environmental Quality
implementing regulations (40 CFR parts
1500-1508) require federal agencies to
conduct an environmental review
considering (1) the need for the action,
(2) alternatives to the action, (3)
probable environmental impacts of the
action and alternatives, and (4) the
agencies and persons consulted during
the consideration process. DOT Order
5610.1C (“Procedures for Considering
Environmental Impacts”’) establishes
departmental procedures for evaluation
of environmental impacts under NEPA
and its implementing regulations.

1. Need for the Action

This final rule is being promulgated
in response to comments to the IFR. The
final rule maintains IFR provisions
including the: (1) prohibition of the
transport of lithium ion cells and
batteries as cargo on passenger aircraft;
(2) requirement for all lithium ion cells
and batteries to be shipped at not more
than a 30 percent SOC on cargo-only
aircraft; and (3) restriction for smaller
lithium cell and battery shipments to
one package per consignment or
overpack. These provisions addressed
safety concerns from lithium battery
transportation risks and mandates from
the FAA Reauthorization Act of 2018,
including adding an exception, with
approval from the Associate
Administrator, for certain medical
device lithium batteries.

This final rule provides amendments
on certain IFR provisions including
marking requirements. In addition, the
final rule addresses a safety need by
requiring that when a package of smaller
lithium cells and batteries that requires
a §§173.185(c)(1)(iii) or (iv) mark or
label is placed in an overpack, the
appropriate mark or label must be
visible or reproduced on the overpack.

As explained in greater length in this
preamble, final RIA, and in the IFR
preamble, this rulemaking addresses
safety concerns from lithium batteries
when transported by air. PHMSA
expects that the continuation of the
provisions adopted in the IFR and the
revisions in this final rule increase the
high safety standard currently achieved
under the HMR. PHMSA has evaluated
each of the amendments on its own
merit, as well as the aggregate impact on
transportation safety from adoption of
those amendments. This EA focuses on
the regulatory changes specific to this
final rule. The EA for the IFR is
available in the rulemaking docket.18

18 PHMSA-2016-0014
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2. Alternatives Considered

PHMSA considered the following
alternatives:

Selected Alternative:

The Selected Alternative is the
current rulemaking as it appears in this
final rule. This final rule revises the IFR
regulatory text to ensure the
requirements more appropriately
harmonize with those amendments in
the ICAO Technical Instructions. In
addition, PHMSA adds a requirement,
to respond to an omission in the IFR,
that when a package bears a
§§173.185(c)(1)(iii) or (iv) mark or label
and is placed in an overpack, the
appropriate mark or label must be
visible or reproduced on the overpack.
The amendments included in this
alternative are more fully discussed in
the preamble and regulatory text section
of this rulemaking. The Selected
Alternative also clarifies certain
marking provisions from the IFR. Also,
the Selected Alternative provides more
specificity about the approval process to
allow certain lithium batteries for
medical equipment on aircrafts.

No Action Alternative:

If PHMSA were to select the No
Action Alternative, PHMSA would not
make any amendments to the IFR, and
current regulations remain in place. No
provisions would be amended or added.
The HMR would not be fully consistent
with the ICAO Technical Instructions.
The HMR would not be updated to
provide important details for the
approval process related to the
transportation of lithium batteries in
medical equipment.

3. Environmental Impacts

Selected Alternative:

PHMSA anticipates that overall, the
changes under the Selected Alternative
increase the high safety standards
currently achieved in the HMR. PHMSA
expects that proper harmonization of
the HMR with the ICAO Technical
Instructions for lithium battery
transportation will result in greater
protection of human health and the
environment by further decreasing the
likelihood that an unauthorized package
containing lithium batteries could be
shipped via cargo or passenger aircraft,
which could potentially cause a
dangerous incident in air travel. In
addition, this harmonization is expected
to capture economic and logistic
efficiencies gained from avoiding
shipping delays and reshipments
associated with having to comply with
divergent U.S. and international
regulatory requirements for
transportation of lithium batteries by
aircraft. These delays and reshipments

can have incremental environmental
impacts. In addition, PHMSA expects
that ensuring visibility of the markings
and labels reduces the risk of harm to
human safety and environmental
resources from an incident caused by
lithium batteries on an aircraft.

PHMSA expects that the Selected
Alternative could realize modest
reductions in greenhouse gas (GHG)
emissions because the differences in the
current HMR and the ICAO Technical
Instructions for the transportation of
lithium batteries absent the changes
made in this final rule could potentially
result in delays or interruptions.
PHMSA anticipates that the No Action
Alternative could result in modestly
higher GHG emissions from some
combination of (1) transfer of delayed
hazardous materials to and from interim
storage, (2) return of improperly
shipped materials to their point of
origin, or (3) reshipment of returned
materials. The Selected Alternative
reduces the inconsistences from the
divergence of the HMR and the ICAO
Technical Instructions for lithium
battery transportation by air and thus,
avoids potential transportation
inefficiencies. However, PHMSA is
unable to quantify any GHG emissions
benefits because of the difficulty in
estimating or identifying the quantity or
characteristics of such interim storage or
returns/reshipments. The only potential
environmental impact associated with
the Selected Alternative would result
from the production of additional
markings or labels that must be affixed
to the any overpack when the original
marking or label is not visible through
the overpack. The impact would be
extremely minimal.

Lastly, the Selected Alternative would
avoid any adverse impacts for minority
populations, low-income populations,
or other underserved and other
disadvantaged communities resulting
from the potential shipping delays
because of the divergence between the
HMR and the ICAO Technical
Instructions for lithium battery
shipments.

No Action Alternative:

Under the No Action Alternative,
current regulations would remain in
place, and PHMSA would not make
additional amendments to the HMR
related to the air transportation of
batteries to fully achieve the purpose of
the IFR. Not adopting the amendments
that clarify and address a potential
hazard communication gap in this final
rule under the No Action Alternative
would allow an unintentional gap in
marking requirements to persist, which
could make it more like that a

prohibited package could be offered for
transportation on a passenger aircraft.

Additionally, efficiencies gained
through proper harmonization in
updates to transport standards would
not be realized. Foregone efficiencies in
the No Action Alternative include
freeing up limited resources to
concentrate on air transport hazard
communication issues of potentially
greater environmental impact.

4. Agencies Consulted

PHMSA has coordinated with the
FAA, the Federal Motor Carrier Safety
Administration, the Federal Railroad
Administration, and the U.S. Coast
Guard in the development of this
rulemaking. The final rule has also been
made available to other federal agencies
within the interagency review process
consistent with Executive Order 12866.

5. Finding of No Significant Impact

The adoption of the Selected
Alternative’s regulatory amendments
enhances the safe and secure
transportation of lithium batteries by
aircraft, thereby reducing the risks of an
accidental or intentional release of
hazardous materials that could result in
a catastrophic incident on an aircraft,
potential loss of life and subsequent
environmental damage. Furthermore,
PHMSA expects that the Selected
Alternative will avoid adverse safety,
environmental justice, and GHG
emissions impacts of the No Action
Alternative. Therefore, PHMSA finds
that the final rule amendments would
have no significant environmental
impacts on the human environment.

I. Executive Order 12898

Executive Orders 12898 (‘“Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations’),1® 13985
(““Advancing Racial Equity and Support
for Underserved Communities Through
the Federal Government’’),20 13990
(“Protecting Public Health and the
Environment and Restoring Science To
Tackle the Climate Crisis’’),2® 14008
(“Tackling the Climate Crisis at Home
and Abroad”),22 and DOT Order
5610.2C (“Department of Transportation
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations”) require DOT
agencies to achieve environmental
justice as part of their mission by
identifying and addressing, as
appropriate, disproportionately high

1959 FR 7629
2086 FR 7009
2186 FR 7037
2286 FR 7619

Feb. 11, 1994).
Jan. 20, 2021).
Jan. 20, 2021).
Feb. 1, 2021).
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and adverse human health or
environmental effects, including
interrelated social and economic effects
of their programs, policies, and
activities on minority populations, low-
income populations, and other
underserved and disadvantaged
communities.

PHMSA has evaluated this final rule
under the above Executive Orders and
DOT Order 5610.2C and expects it
would not cause disproportionately
high and adverse human health and
environmental effects on minority, low-
income, underserved, and other
disadvantaged populations and
communities. The rulemaking is facially
neutral and national in scope; it is
neither directed toward a particular
population, region, or community, nor
is it expected to adversely impact any
particular population, region, or
community. And insofar as PHMSA
expects the rulemaking would not
adversely affect the safe transportation
of hazardous materials generally,
PHMSA does not expect the
amendments would entail
disproportionately high adverse risks for
minority populations, low-income
populations, or other underserved and
other disadvantaged communities.

The final rule could reduce risks to
minority populations, low-income
populations, or other underserved and
other disadvantaged communities.
Insofar as the HMR amendments could
avoid the release of hazardous materials,
the final rule could reduce risks to
populations and communities—
including any minority, low-income,
underserved, and other disadvantaged
populations and communities—in the
vicinity of interim storage sites and
transportation arteries and hubs.
Additionally, as explained in the above
discussion of NEPA, PHMSA expects
that the final rule amendments will
yield modest GHG emissions
reductions, thereby reducing the risks
posed by anthropogenic climate change
to minority, low-income, underserved,
and other disadvantaged populations,
and communities.

J. Privacy Act

In accordance with 5 U.S.C. 553(c),
DOT solicits comments from the public
to better inform its rulemaking process.
DOT posts these comments, without
edit, including any personal information
the commenter provides, to http://
www.regulations.gov, as described in
the system of records notice (DOT/ALL—-
14 FDMS), which can be reviewed at
http://www.dot.gov/privacy. DOT’s
complete Privacy Act Statement can be
reviewed in the Federal Register

published on April 11, 2000,23 or on
DOT’s website at http://www.dot.gov/
privacy.

K. Executive Order 13609 and
International Trade Analysis

Executive Order 13609 (‘“‘Promoting
International Regulatory
Cooperation”) 24 requires that agencies
must consider whether the impacts
associated with significant variations
between domestic and international
regulatory approaches are unnecessary
or may impair the ability of American
business to export and compete
internationally. In meeting shared
challenges involving health, safety,
labor, security, environmental, and
other issues, international regulatory
cooperation can identify approaches
that are at least as protective as those
that are or would be adopted in the
absence of such cooperation.
International regulatory cooperation can
also reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements.

Similarly, the Trade Agreements Act
of 1979 (Pub. L. 96-39), as amended by
the Uruguay Round Agreements Act
(Pub. L. 103-465), prohibits federal
agencies from establishing any
standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Pursuant to the Trade
Agreements Act, the establishment of
standards is not considered an
unnecessary obstacle to foreign
commerce of the United States, so long
as the standards have a legitimate
domestic objective, such as providing
for safety, and do not operate to exclude
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

PHMSA participates in the
establishment of international standards
in order to protect the safety of the
American public, and we have assessed
the effects of the rulemaking to ensure
that it does not cause unnecessary
obstacles to foreign trade. In this case,
the final rule further harmonizes U.S.
lithium battery provisions with the
ICAQ Technical Instructions so as to
reduce regulatory burdens and
minimize delays arising from having to
comply with divergent regulatory
requirements. Accordingly, this
rulemaking is consistent with Executive
Order 13609 and PHMSA'’s obligations
under the Trade Agreement Act, as
amended.

2365 FR 19475 (Apr. 11, 2000).
2477 FR 26413 (May 1, 2012).

L. Executive Order 13211

Executive Order 13211 (““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use”) 25 requires
Federal agencies to prepare a Statement
of Energy Effects for any “‘significant
energy action.” Executive Order 13211
defines a “significant energy action” as
any action by an agency (normally
published in the Federal Register) that
promulgates, or is expected to lead to
the promulgation of, a final rule or
regulation that (1)(i) is a significant
regulatory action under Executive Order
12866 or any successor order and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy (including a shortfall in supply,
price increases, and increased use of
foreign supplies); or (2) is designated by
the Administrator of the Office of
Information and Regulatory Affairs
(OIRA) as a significant energy action.

This final rule is a non-significant
action under Executive Order 12866,
and PHMSA expects it to have an
annual effect on the economy of less
than $100 million. Further, this action
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy in the
United States. The Administrator of
OIRA has not designated the final rule
as a significant energy action. For
additional discussion of the anticipated
economic impact of this rulemaking,
please review the final RIA posted in
the rulemaking docket.

List of Subjects
49 CFR Part 107

Administrative practice and
procedure, Hazardous materials
transportation, Packaging and
containers, Penalties, Reporting and
recordkeeping requirements.

49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Reporting and recordkeeping
requirements.

49 CFR Part 173

Hazardous materials transportation,
Packaging and containers, Radioactive
materials, Reporting and recordkeeping
requirements, Uranium.

In consideration of the foregoing,
PHMSA amends 49 CFR chapterI as
follows:

2566 FR 28355 (May 22, 2001).
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PART 107—HAZARDOUS MATERIALS
PROGRAM PROCEDURES

m 1. The authority citation for part 107
is amended to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701;
Pub. L. 101-410 Section 4; Pub. L. 104-121
Sections 212—213; Pub. L. 104—-134 Section
31001; Pub. L. 114-74 Section 701 (28 U.S.C.
2461 note); 49 CFR 1.81 and 1.97; 33 U.S.C.
1321.

m 2.In § 107.705, revise paragraphs
(b)(4) and (b)(5)(ii) and add paragraph
(b)(6) to read as follows:

§107.705 Registrations, reports, and
applications for approval.
* * * * *

(b) * * *

(4) Any additional information
specified in the section containing the
approval;

(5) * *x %

(ii) Substantiation, with applicable
analyses or evaluations, if appropriate,
demonstrating that the proposed activity
will achieve a level of safety that is at
least equal to that required by the
regulation; and

(6) For lithium cells and batteries
used for a medical device and
transported in accordance with
§ 173.185(g) of this chapter, details on
the extent to which the destination(s) of
the lithium cell or battery is not
serviced daily by cargo aircraft.

* * * * *

m 3.In §107.709, revise paragraphs (b)
and (f) to read as follows:

§107.709 Processing of an application for
approval, including an application for
renewal or modification.

* * * * *

(b) The Associate Administrator will
review an application for an approval,
modification of an approval, or renewal
of an approval in conformance with the
standard operating procedures specified
in appendix A of this part (“Standard
Operating Procedures for Special
Permits and Approvals”). The Associate
Administrator will conduct an
expedited review process for shipments
of lithium cells and batteries
specifically used for medical devices, as
outlined in § 173.185(g) of this chapter.
At any time during the processing of an
application, the Associate Administrator
may request additional information
from the applicant. If the applicant does
not respond to a written request for
additional information within 30 days
of the date the request was received, the
Associate Administrator may deem the
application incomplete and deny it. The
Associate Administrator may grant a 30-
day extension to respond to the written
request for additional information if the

applicant makes such a request in
writing.
* * * * *

(f) The Associate Administrator
notifies the applicant in writing of the
decision on the application. A denial
contains a brief statement of reasons.
For shipments of lithium cells and
batteries specifically used for medical
devices, as outlined in § 173.185(g) of
this chapter, an approval shall be
considered and either granted or denied
not later than 45 days after receipt of a
completed application.

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

m 4. The authority citation for part 171
is revised to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701;
Pub. L. 101—410 section 4; Pub. L. 104-134,
section 31001; Pub. L. 114—74 section 701 (28
U.S.C. 2461 note); 49 CFR 1.81 and 1.97.

m 5.In §171.12, revise paragraph (a)(6)
to read as follows:

§171.12 North American Shipments.

(a] R

(6) Lithium cells and batteries.
Lithium metal cells and batteries
(UN3090) and lithium ion cells and
batteries (UN3480) are forbidden for
transport as cargo aboard passenger-
carrying aircraft. The outside of each
package or overpack that contains
lithium cells or batteries meeting the
conditions for exception in § 173.185(c)
of this subchapter and transported in
accordance with the Transport Canada
TDG Regulations must be marked or
labeled in accordance with
§173.185(c)(1)(iii), (iv), and (vi), as
appropriate.
* * * * *

m 6. In § 171.24, revise paragraph
(d)(1)(ii) to read as follows:

§171.24 Additional requirements for the
use of the ICAO Technical Instructions.
* * * * *

(d) E

(1 * % %

(ii) Lithium cells and batteries.
Lithium metal cells and batteries
(UN3090) and lithium ion cells and
batteries (UN3480) are forbidden for
transport as cargo aboard passenger-
carrying aircraft. The outside of each
package that contains lithium metal
cells or batteries transported in
accordance with Packing Instruction
968, Section II or lithium ion cells or
batteries transported in accordance with
Packing Instruction 965, Section II must
be appropriately marked: “PRIMARY
LITHIUM BATTERIES—FORBIDDEN
FOR TRANSPORT ABOARD
PASSENGER AIRCRAFT”, “LITHIUM

METAL BATTERIES—FORBIDDEN
FOR TRANSPORT ABOARD
PASSENGER AIRCRAFT”, “LITHIUM
ION BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT”, or “LITHIUM
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT”, or labeled with a CARGO
AIRCRAFT ONLY label as specified in
§ 172.448 of this subchapter. When
placed in an overpack, the selected
mark or label must either be clearly
visible through the overpack, or the
marking or label must be affixed on the

outside of the overpack.
* * * * *

m 7.In § 171.25, revise paragraph (b)(3)
to read as follows:

§171.25 Additional requirements for the
use of the IMDG Code.

* * * * *

(b)* * *
(3) The outside of each package
containing lithium metal cells or
batteries (UN3090) or lithium ion cells
or batteries (UN3480) transported in
accordance with special provision 188
of the IMDG Code must be appropriately
marked “PRIMARY LITHIUM
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT”, “LITHIUM METAL
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT”, “LITHIUM ION
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT”, or “LITHIUM
BATTERIES—FORBIDDEN FOR
TRANSPORT ABOARD PASSENGER
AIRCRAFT?”, or labeled with a CARGO
AIRCRAFT ONLY label as specified in
§ 172.448 of this subchapter. The
provisions of this paragraph also apply
to packages of lithium cells or batteries
packed with, or contained in,
equipment that exceed 5 kg (11 pounds)
net weight. When placed in an
overpack, the selected marking or label
must either be clearly visible through
the overpack, or the marking or label
must also be affixed on the outside of

the overpack.
* * * * *

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

m 8. The authority citation for part 173
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.81, 1.96 and 1.97.

m9.In§173.185:
m a. Revise paragraphs (c)(1)(iii) and
(iv);
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m b. Redesignate paragraph (c)(1)(vi) as
paragraph (c)(1)(vii);
m c. Add new paragraph (c)(1)(vi); and
m d. Revise paragraphs (c)(4)(i)
introductory text and (c)(4)(ii), (iii), (v),
and (viii).

The revisions and addition read as
follows:

§173.185 Lithium cells and batteries.

* * * *

[C) * % %
(1) * Kk %

(iii) Except when lithium cells or
batteries are packed with or contained
in equipment in quantities not
exceeding 5 kg net weight, the outer
package that contains lithium cells or
batteries must be appropriately marked:
“PRIMARY LITHIUM BATTERIES—
FORBIDDEN FOR TRANSPORT
ABOARD PASSENGER AIRCRAFT”,
“LITHIUM METAL BATTERIES—
FORBIDDEN FOR TRANSPORT
ABOARD PASSENGER AIRCRAFT”,
“LITHIUM ION BATTERIES—
FORBIDDEN FOR TRANSPORT
ABOARD PASSENGER AIRCRAFT”, or
“LITHIUM BATTERIES—FORBIDDEN
FOR TRANSPORT ABOARD
PASSENGER AIRCRAFT”, or labeled
with a “CARGO AIRCRAFT ONLY”
label as specified in § 172.448 of this
subchapter.

(iv) For transportation by highway or
rail only, the lithium content of the cell
and battery may be increased to 5 g for
a lithium metal cell or 25 g for a lithium
metal battery and 60 Wh for a lithium
ion cell or 300 Wh for a lithium ion
battery, provided the outer package is
marked: “LITHIUM BATTERIES—
FORBIDDEN FOR TRANSPORT
ABOARD AIRCRAFT AND VESSEL.” A
package marked in accordance with this
paragraph does not need to display the
marking required in paragraph (c)(1)(iii)
of this section.

* * * * *

(vi) When a package marked or
labeled in accordance with paragraph
(c)(1)(iii) or (iv) of this section is placed
in an overpack, the selected marking or
label must either be clearly visible
through the overpack, or the marking or
label must also be affixed on the outside
of the overpack.

(4) * Kk %

(i) For transportation by aircraft,
lithium cells and batteries may not
exceed the limits in the following Table
1 to paragraph (c)(4)(i). The limits on
the maximum number of batteries and
maximum net quantity of batteries in
the following table may not be
combined in the same package. The
limits in the following table do not

apply to lithium cells and batteries
packed with, or contained in,
equipment.

* * * * *

(ii) Not more than one package
prepared in accordance with paragraph
(c)(4)(i) of this section may be placed
into an overpack.

(iii) A shipper is not permitted to offer
for transport more than one package
prepared in accordance with the
provisions of paragraph (c)(4)(i) of this
section in any single consignment.

* * * * *

(v) Packages and overpacks of lithium
batteries prepared in accordance with
paragraph (c)(4)(i) of this section must
be offered to the operator separately
from cargo which is not subject to the
requirements of this subchapter and
must not be loaded into a unit load
device before being offered to the

operator.
* * * * *

(viii) Lithium cells and batteries must
not be packed in the same outer
packaging with other hazardous
materials. Packages prepared in
accordance with paragraph (c)(4)(i) of
this section must not be placed into an
overpack with packages containing
hazardous materials and articles of Class
1 (explosives) other than Division 1.4S,
Division 2.1 (flammable gases), Class 3
(flammable liquids), Division 4.1
(flammable solids), or Division 5.1
(oxidizers).

Issued in Washington, DC, on December
14, 2022, under authority delegated in 49
CFR part 1.97.

Tristan H. Brown,

Deputy Administrator, Pipeline and
Hazardous Materials Safety Administration.

[FR Doc. 2022-27563 Filed 12—20-22; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 221215-0272; RTID 0648—
XC422]

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery; 2023
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues final
specifications for the 2023 Atlantic
bluefish fishery, as recommended by the
Mid-Atlantic Fishery Management
Council and the Atlantic States Marine
Fisheries Commission. This action is
necessary to establish allowable harvest
levels for the stock to prevent
overfishing and promote rebuilding,
while enabling optimum yield, using
the best scientific information available.
DATES: Effective on January 1, 2023.
ADDRESSES: The Mid-Atlantic Fishery
Management Council prepared a
Supplemental Information Report (SIR)
for these specifications that describes
the action, and any changes from the
original environmental assessment (EA)
and analyses for 2023 specifications
action. Copies of the SIR, original EA,
and other supporting documents for this
action, are available upon request from
Dr. Christopher M. Moore, Executive
Director, Mid-Atlantic Fishery
Management Council, Suite 201, 800
North State Street, Dover, DE 19901.
These documents are also accessible via
the internet at https://www.mafmc.org/
supporting-documents.

FOR FURTHER INFORMATION CONTACT:
Cynthia Ferrio, Fishery Policy Analyst,
(978) 281-9180.

SUPPLEMENTARY INFORMATION:

Background

The Mid-Atlantic Fishery
Management Council and the Atlantic
States Marine Fisheries Commission
jointly manage the Atlantic Bluefish
Fishery Management Plan (FMP). The
FMP requires the specification of annual
regulatory limits including: An
acceptable biological catch (ABC);
commercial and recreational annual
catch limits (ACL); commercial and
recreational annual catch targets (ACT);
a commercial quota; a recreational
harvest limit (RHL); and other
management measures, for up to 3 years
at a time. This action implements
adjusted bluefish specifications for the
2023 fishing year, based on the most
recent data and Council and
Commission recommendations.

Catch limits for the 2023 bluefish
fishery were previously projected in a
multi-year specifications action (87 FR
5739, February 2, 2022), based on a
2021 assessment update and
Amendment 7 to the Bluefish FMP (86
FR 66977, November 24, 2021). Those
2023 specifications would increase the
commercial quota 21 percent and the
RHL 59 percent from 2022 limits. No
changes were necessary to the majority
of those projected specifications;
however, there was a recreational catch
overage of 5.59 million lb (2,536 mt) in
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2021 that is required to be paid back
pound-for-pound through accountability
measures (AM) in 2023, and updated
data indicated that the initial projection
of recreational discards was too low. To
account for this new information, the
2023 RHL has been adjusted from the
projected 22.14 million lb (10,044 mt) to
14.11 million 1b (6,400 mt), which is an
increase of 1.6 percent from 2022, rather
than 59 percent. No changes were
recommended to recreational
management measures because the
adjusted RHL is only slightly higher

than the 2022 RHL, and there was no
compelling reason to change existing
measures.

The proposed rule for this action
published in the Federal Register on
November 15, 2022 (87 FR 68434), and
comments were accepted through
November 30, 2022. NMFS received five
comments from the public, and no
changes were made to the final rule

because of those comments (see

Comments and Responses for additional
detail). Additional background
information regarding the development

of these specifications was provided in
the proposed rule and is not repeated
here.

Final Specifications

This action implements the Council
and Commission’s recommended 2023
bluefish catch specifications, as
outlined in the proposed rule (Table 1).
These final specifications increase the
coastwide commercial quota by 21
percent, as previously projected, and the
RHL by 1.6 percent, rather than 59
percent as originally projected.

TABLE 1—FINAL ADJUSTED 2023 BLUEFISH SPECIFICATIONS *

Million Ib Metric tons

45.17 20,490

30.62 13,890

4.29 1,945

26.34 11,945

LR =T oT (=TT To] g = LAY PR 5.59 2,536
Recreational Discards ... 6.64 3,012
Commercial Quota ........ 4.29 1,945
R L ettt et ettt eeeteeeee—eeeeaa—eeeaateeeeateeeeaateeeeatteeeateeeeasteeeaatteeeabeeeeaareeeaaseeeeateeeaareeeaannen 14.11 6,400

* Specifications are derived from the ABC in metric tons (mt). When values are converted to millions of pounds the numbers may slightly shift

due to rounding. The conversion factor used is 1

The final coastwide commercial quota
is allocated among the coastal states
from Maine to Florida based on percent
shares specified in the FMP, and the
phased-in changes to these share
allocations specified in Amendment 7 to

TABLE 2—2023 BLUEFISH STATE COMMERCIAL QUOTA ALLOCATIONS

mt = 2,204.6226 Ib.

the FMP (86 FR 66977, November 24,
2021). The 2023 state bluefish quota
allocations (Table 2) are unchanged
from what was previously projected, as
there are no adjustments to the
commercial sector. In addition, no states

exceeded their allocated quota in 2021
or 2022; therefore, no AMs for the

commercial fishery are required for the
2023 fishing year.

Percent Quota Quota
State share (Ib) (kg)

= = SR 0.51 21,807 9,892
New Hampshire .. 0.36 15,331 6,954
Massachusetts .... 7.69 329,578 149,494
Rhode Island .... 7.61 326,165 147,946
Connecticut .. 1.22 52,094 23,629
New York ..... 13.06 560,031 254,026
New Jersey .. 14.54 623,295 282,722
Delaware ... 1.48 63,572 28,836
Maryland ... 2.69 115,409 52,349
Virginia ............. 10.16 435,625 197,596
North Carolina ..... 32.05 1,374,077 623,271
SOULN CArOlINA ..veeiiiieeiiieiiie ettt e e e et e e e e e e et e e e e e e e eeabaaeeeaesessnsaseeeeeeeasssseeeeeeannnes 0.05 2,344 1,063
[ T=To] (o - ST R PSPPSR PPPRPPIOY 0.04 1,544 700
oY (T - TSRS 8.55 366,585 166,280

1o - | 100.01 4,287,109 1,944,600

As previously mentioned, this action
makes no changes to recreational
management measures, including the
recreational daily bag limit of three fish
per person for private anglers and five
fish per person for for-hire (charter/
party) vessels.

Comments and Responses

The public comment period for the
proposed rule ended on November 15,
2022, and NMFS received five
comments from the public. No changes
were made to final rule as a result of
these comments.

Comment 1: Three comments
expressed similar opposition to the
current recreational bag limits for

bluefish; specifically that private anglers
are held to a limit of three fish per
person, while party/charter boats are

allowed five fish per person.

Response: This action does not
change or affect the bluefish recreational
management measures, including bag

limits. That said, the issue of
recreational bag limits was discussed at
length following the overfished
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determination of the stock in 2019, and
in the development of specifications for
fishing years 2020 and 2021. There is a
possibility that these limits will be
revisited for the 2024 fishing year
following the next assessment, but no
changes are considered in this
specifications action for 2023.

Comment 2: Another commenter
noted that any additional restriction of
the recreational bluefish fishery is
unnecessary and would cause economic
burden.

Response: NMFS understands the
concern expressed for the recreational
sector; however, this action does not
add any restrictions to the bluefish
fishery. Even though the RHL is
increasing less than previously
projected, it is still increasing 1.6
percent from 2022.

Comment 3: The final commenter
simply voiced support for the action
and encouraged implementation as soon
as possible.

Response: NMFS agrees and is
implementing this rule in a timely
manner.

Changes From the Proposed Rule

There are no substantive changes from
the proposed rule.

Classification

Pursuant to section 304(b)(3) of the
Magnuson Stevens Fishery Conservation
and Management Act (Magnuson-
Stevens Act), the NMFS Assistant
Administrator, Greater Atlantic Region,
has determined that these final
specifications are necessary for the
conservation and management of the
Atlantic bluefish fishery, and that they
are consistent with the Atlantic Bluefish

FMP, the Magnuson-Stevens Act, and
other applicable law.

The Assistant Administrator for
Fisheries, NOAA, finds good cause
under 5 U.S.C. 553(d)(3) to waive the
30-day delay in effective date for this
rule to ensure that the final
specifications are in place as close as
practicable to the start of the bluefish
fishing year on January 1, 2023. This
action establishes the final
specifications (i.e., catch limits) for the
2023 bluefish fishery. A delay in
effectiveness well beyond the start of
this fishing year would be contrary to
the public interest as it could create
confusion in the bluefish industry, and
compromise the effectiveness of the
increased quota allocations both to
fishery sectors, and commercially
among the states. State agencies also use
commercially-allocated quotas to set
annual state management measures, so
the longer these specifications are
delayed, the longer it will take for some
states to implement their respective
regulations. Additionally, because catch
limits are increasing, a further delay
into the new fishing year could also
cause potential economic harm to the
fishery through lost opportunity to fish
under the higher limits.

Furthermore, regulated parties do not
require any additional time to come into
compliance with this rule, and thus, a
30-day delay before the final rule
becomes effective does not provide any
benefit. Unlike actions that require an
adjustment period, bluefish fishery
participants will not have to purchase
new equipment or otherwise expend
time or money to comply with these
management measures. Rather,
complying with this final rule simply
means adhering to the new catch limits

set for the 2023 fishing year. Fishery
stakeholders have also been involved in
the development of this action and are
anticipating this rule. For these reasons,
NMFS finds that a 30-day delay in
effectiveness would be contrary to the
public interest, and therefore, waives
the requirement consistent with 5 U.S.C.
553(d)(3).

This final rule is not subject to review
under Executive Order 12866 because
the action contains no implementing
regulations.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification, and the initial
certification remains unchanged. As a
result, a final regulatory flexibility
analysis is not required and none was
prepared.

This final rule does not duplicate,
conflict, or overlap with any existing
Federal rules.

This action contains no information
collection requirements under the
Paperwork Reduction Act of 1995.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 15, 2022.
Andrew James Strelcheck,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2022—-27661 Filed 12—20-22; 8:45 am]
BILLING CODE 3510-22-P
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FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Part 2429
[Docket Number: 0—-MC-33]

Miscellaneous and General
Requirements

AGENCY: Federal Labor Relations
Authority.

ACTION: Proposed rule and proposed
rescission of general statement of policy
or guidance and request for comments.

SUMMARY: The Federal Labor Relations
Authority (FLRA or Authority) seeks
public comments on a proposed
revision to its regulations and a
proposed rescission of its general
statement of policy or guidance (policy
statement) in Office of Personnel
Management (OPM), 71 FLRA 571
(2020) (Member Abbott concurring;
then-Member DuBester dissenting). The
proposed revision and rescission
concern the intervals at which Federal
employees may revoke their voluntary,
written assignments of payroll
deductions for the payment of regular
and periodic dues allotted to their
exclusive representative. Specifically, in
addition to rescinding OPM, the
Authority proposes either revising its
regulation entitled “Revocation of
Assignments” to provide that dues
revocations may be processed only at
one-year intervals, or, alternatively,
rescinding that regulation in its entirety.
The Authority seeks comments on these
proposals.

DATES: To be considered, comments
must be received on or before January
20, 2023.

ADDRESSES: You may send comments,
which must include the caption
“Miscellaneous and General
Requirements,” by one of the following
methods:

e Email: FedRegComments@flra.gov.
Include “FLRA Docket No. 0-MC-33”
in the subject line of the message.

e Mail: Brandon Bradley, Chief, Case
Intake and Publication, Federal Labor

Relations Authority, Docket Room, Suite
200, 1400 K Street NW, Washington, DC
20424-0001.

Instructions: Do not mail written
comments if they have been submitted
via email. Interested persons who mail
written comments must submit an
original and 4 copies of each written
comment, with any enclosures, on 8-
x 11 inch paper. Do not deliver
comments by hand.

FOR FURTHER INFORMATION CONTACT:
Brandon Bradley, Chief, Case Intake and
Publication at bbradley@flra.gov or at:
(771) 444-5809.

SUPPLEMENTARY INFORMATION: In Case
Number 0-MC-33, the National
Treasury Employees Union (NTEU) has
filed a petition, under § 2429.28 of the
Authority’s regulations, 5 CFR 2429.28,
to amend § 2429.19 of those regulations,
5 CFR 2429.19. For the following
reasons, the Authority hereby grants
NTEU’s petition and proposes to: (1)
rescind the policy statement that the
Authority issued in OPM, 71 FLRA 571;
and (2) amend 5 CFR 2429.19 to clarify
that, once an employee has given an
agency a voluntary, written assignment
authorizing payroll deduction of regular
and periodic dues for the employee’s
exclusive representative (voluntary dues
assignment), the employee may
thereafter revoke that assignment only at
yearly intervals, or, in the alternative,
rescind § 2429.19 in its entirety.

Section 7115(a) of the Statute
provides, in pertinent part, that
voluntary dues assignments ‘“may not be
revoked for a period of 1 year.” 5 U.S.C.
7115(a). In its earliest years, in U.S.
Army, U.S. Army Materiel Development
and Readiness Command, Warren,
Michigan (Army), 7 FLRA 194 (1981),
recons. denied, 8 FLRA 806 (1982), the
Authority unanimously concluded that
Section 7115(a) allows employees to
revoke voluntary dues assignments only
at one-year intervals. See id. at 199. The
Authority based this conclusion on a
detailed assessment of Section 7115(a)’s
wording and legislative history, along
with the Statute’s overall purposes. See
id. at 196-99.

The Authority applied this
interpretation of Section 7115(a) for
nearly four decades. See United Power
Trades Org., 62 FLRA 493, 495 (2008);
AFGE, AFL-CIO, 51 FLRA 1427, 1433
n.5 (1996); NAGE, SEIU, AFL-CIO, 40
FLRA 657, 688—89 (1991); AFGE, AFL~
CIO, Dep’t of Educ. Council of AFGE

Locs., 34 FLRA 1078, 1080-82 (1990);
AFGE, AFL-CIO, Loc. 1931, 32 FLRA
1023, 1029 (1988); Dep’t of the Navy,
Portsmouth Naval Shipyard,
Portsmouth, N.H., 19 FLRA 586, 589
(1985); Veterans Admin., Lakeside Med.
Ctr., Chi., Ill., 12 FLRA 244, 246 (1983);
Dep’t of HHS, SSA, Off. of Program
Serv. Ctrs. & Ne. Program Serv. Ctr., 11
FLRA 618, 620 (1983); Dep’t of HHS,
SSA, Bureau of Field Operations
(N.Y.C., N.Y.), 11 FLRA 600, 602-03,
recons. denied, 12 FLRA 754 (1983).

Then, in 2020, a majority of the
Authority’s Members issued the policy
statement in OPM, 71 FLRA 571. The
majority rejected the FLRA’s prior,
longstanding interpretation of Section
7115(a) and, instead, found that the
“most reasonable way to interpret”
Section 7115(a) was to find that it
addressed revocations of voluntary dues
assignments only during the first year of
an assignment—and that, after the first
year, employees should be permitted to
revoke their voluntary dues assignments
at any time. Id. at 572-73. In so finding,
the majority stated, among other things,
that, “[e]xcept for the limiting
conditions in [Section] 7115(b), which
[Section] 7115(a) explicitly
acknowledges, nothing in the text of
[Section] 7115(a) expressly addresses
the revocation of dues assignments after
the first year.” Id. at 572. At the same
time, however, the majority declined to
consider the legislative history that the
Authority had discussed at length in
Army, on the ground that Section
7115(a)’s pertinent wording ““is not
ambiguous.” Id. at 573 n.23.

Then-Member DuBester dissented.
See id. at 576-79.

Subsequently, on March 19, 2020, the
majority, with then-Member DuBester
again dissenting, published a notice of
proposed rulemaking in the Federal
Register. 85 FR 15742 (March 19, 2020).
On July 9, 2020, the majority—again,
with then-Member DuBester
dissenting—issued a final rule, with an
effective date of August 10, 2020. 85 FR
41169 (July 9, 2020). That final rule, set
forth at 5 CFR 2429.19, states that an
employee may initiate the revocation of
a dues assignment pursuant to 5 U.S.C.
7115(a) at any time after the expiration
of an initial one-year period following
the dues assignment.

On April 1, 2022, NTEU filed the
above-mentioned petition for
rulemaking (rulemaking petition),


mailto:FedRegComments@flra.gov
mailto:bbradley@flra.gov

Federal Register/Vol. 87, No. 244/ Wednesday, December 21, 2022 /Proposed Rules

78015

arguing that the Authority should
amend § 2429.19 to provide for dues
revocations only at one-year intervals.
Rulemaking Pet. at 9. NTEU asserts that
Section 7115(a) of the Statute requires
the Authority to return to the rule that
Army established. Id. at 3. NTEU
contends that, although Section
7115(a)’s wording does not address dues
revocations after the initial one-year
period, its legislative history establishes
that Congress intended to allow such
revocations only at one-year intervals.
Id. (citing Army, 7 FLRA at 198-99).
According to NTEU: before the Statute
was enacted, dues revocations could
occur only at six-month intervals, id. at
4 (citing Labor-Management Relations in
the Federal Service, E.O. No. 11,491,
§21, 34 FR 17605, 17614 (Oct. 31,
1969)); and, by passing the Statute,
“Congress unquestionably intended to
strengthen the position of federal
unions,” id. (citing Bureau of Alcohol,
Tobacco & Firearms v. FLRA, 464 U.S.
89, 107 (1983)). Contrary to that intent,
NTEU claims, current § 2429.19
provides federal-sector unions “with
less stability and fewer collective-
bargaining rights” than they had before
the Statute’s enactment. Id. In
particular, NTEU claims that, under
current § 2429.19, unions no longer
have the right to regular dues-revocation
intervals—and cannot even bargain over
such intervals. Id. at 4-5. NTEU claims
that the Authority has not explained the
“basic contradiction” between current
§2429.19 and Congress’s intent. Id. at 4.

In addition, NTEU argues that, for
three reasons, its proposed regulatory
revision would be “good, reasonable
policy.” Id. at 5.

First, NTEU argues that doing so
would restore financial security and
predictability for unions. Id. NTEU
asserts that, for those NTEU bargaining
units that are not yet subject to current
§2429.19, NTEU can: plan its fiscal-year
budget because it can know, with a
reasonable degree of certainty, how
much dues revenue will be available;
process revocations all at once, which is
more efficient than processing them one
by throughout the year; and,
consequently, concentrate more of its
resources on collective bargaining and
improving employees’ working lives. Id.
at 6. According to NTEU, agencies also
would likely benefit from the efficiency
of processing revocations once per year.

Second, NTEU contends that revising
current § 2429.19 to provide for dues
revocation only at one-year intervals
would restore unions’ bargaining
posture. Id. at 6. According to NTEU,
since 1981, it has relied on Army when
drafting and negotiating dues-

withholding provisions. Id. However,
when current § 2429.19 took effect,
“suddenly those time-tested provisions
became nonnegotiable.” Id. Because
federal-sector unions ‘“‘have little to
bargain over in the first place,” NTEU
contends that current § 2429.19
“diminish[es]”” unions’ role in collective
bargaining. Id. (citing NTEU v. Chertoff,
452 F.3d 839, 853-54 (D.C. Cir. 2006)).

Third, NTEU argues that revising
§2429.19 would honor employee
choice. Id. NTEU contends that allowing
revocations only at one-year intervals
would not infringe on employees’ rights,
under Section 7102 of the Statute, to
refrain from joining or assisting a union.
Id. (citing 85 FR 41171). NTEU notes
that joining a union and paying dues by
payroll deduction always has been an
employee’s choice, and that the Federal
Government’s payroll-deduction form,
Standard Form (SF) 1187, expressly
states that “completing this form is
voluntary” and tells employees when
and how they may cancel their
deductions. Id. According to NTEU,
courts have held that: dues assignments
are voluntary, binding contracts, id. at
7-8 (citing Belgau v. Inslee, 975 F.3d
940, 950-51 (9th Cir. 2020), cert.
denied, 141 S. Ct. 2795 (2021); IAM Dist.
10 & Loc. Lodge 873 v. Allen, 904 F.3d
490, 506 (7th Cir. 2018) (IAM), cert.
denied, 139 S. Ct. 1599 (2019); NLRB v.
U.S. Postal Serv., 827 F.2d 548, 554 (9th
Cir. 1987)); and requiring employees to
honor those assignments until the next
annual revocation period does not force
them to join or assist a union, id. at 8
(citing Belgau, 975 F.3d at 950; IAM,
904 F.3d at 506 (quoting SeaPak v.
Indus., Tech., & Prof’l Emps., Div. of
Nat’l Mar. Union, AFL-CIO v.W.R. &
Grace Co., 300 F. Supp. 1197, 1201 (S.D.
Ga. 1969), aff’d, 423 F.2d 1229 (5th Cir.
1970), aff’d, 400 U.S. 985 (1971)).
Further, NTEU asserts that temporarily
irrevocable payment authorizations are
common and enforceable in other
contexts. Id. (citing IAM, 904 F.3d at 506
(health-insurance-premium payroll
deductions); Fisk v. Inslee, 759 Fed.
Appx. 632, 634 (D. Or. 2019) (consumer
contracts)).

Finally, NTEU argues that there has
been “little reliance” on current
§2429.19 because (1) it has taken effect
only for bargaining units whose
collective-bargaining agreements were
not in force on the rule’s effective date
of August 10, 2020, and (2) the U.S.
Office of Personnel Management has not
yet revised SF 1187, so even for units
where current § 2429.19 applies,
employees may not even be aware of it.
Id. at 9. Consequently, NTEU claims,
returning to the “[forty]-year status quo

under Army” would be a “virtually
seamless transition.” Id.

In the Authority’s view, NTEU’s
rulemaking petition raises several legal
and policy reasons for rescinding the
policy statement in OPM, which led to
the promulgation of current § 2429.19,
and for rescinding or amending
§ 2429.19 to return the Authority to its
prior interpretation of Section 7115(a) of
the Statute. Accordingly, the Authority
proposes to: (1) rescind the policy
statement in OPM; and (2) revise current
§2429.19 to provide that dues
revocations may be processed only at
one-year intervals, or, in the alternative,
rescind § 2429.19 in its entirety.

Thus, as noted above, the Authority
hereby solicits comments on these
proposals, including, but not limited to,
comments addressing:

e Whether the proposals are
consistent with the Statute (including
Sections 7102 and 7115(a)) and
administrative and judicial precedent
(including Council 214, 835 F.2d 1458);

¢ The extent to which agencies have
implemented current § 2429.19, and any
positive and negative effects of such
implementation;

e What rules should govern if the
Authority rescinds, rather than amends,
§2429.19;

e Whether there are other alternatives
that the Authority should consider, such
as amending § 2429.19 to allow for an
annual, one-month window period for
revoking dues.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Chairman of the FLRA has
determined that this proposed rule, as
amended, will not have a significant
impact on a substantial number of small
entities, because this proposed rule
applies only to Federal agencies,
Federal employees, and labor
organizations representing those
employees.

Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This proposed rule is not subject to
the requirements of Executive Order
(E.O.) 13771 (82 FR 9339, Feb. 3, 2017)
because it is related to agency
organization, management, or
personnel, and it is not a “significant
regulatory action,” as defined in Section
3(f) of E.O. 12866 (58 FR 51735, Sept.
30, 1993)

Executive Order 13132, Federalism

This regulation will not have
substantial direct effects on the States,
on the relationship between the
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National Government and the States, or
on distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with E.O. 13132 (64 FR
43255, Aug. 4, 1999), this proposed rule
does not have sufficient federalism
implications to warrant preparation of a
federalism assessment.

Executive Order 12988, Civil Justice
Reform

This regulation meets the applicable
standard set forth in section 3(a) and
(b)(2) of E.O. 12988 (61 FR 4729, Feb.
5, 1996).

Unfunded Mandates Reform Act of
1995

This proposed rule change will not
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This action is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This proposed rule
will not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

The amended regulations contain no
additional information collection or
record-keeping requirements under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501, et seq.

List of Subjects in 5 CFR Part 2429

Administrative practice and
procedure, Government employees,
Labor management relations.

For the reasons stated in the
preamble, the FLRA proposes to amend
5 CFR part 2429 as follows:

PART 2429—MISCELLANEOUS AND
GENERAL REQUIREMENTS

m 1. The authority citation for part 2429
continues to read as follows:

Authority: 5 U.S.C. 7134; § 2429.18 also
issued under 28 U.S.C. 2112(a).

Option 1

W 2a. Revise §2429.19 toread as
follows:

§2429.19 Revocation of assignments.

Authorized dues assignments under 5
U.S.C. 7115(b) may be revoked only at
intervals of one year.

Option 2

§2429.19 [Removed]
m 2b. Remove § 2429.19.

Approved: December 14, 2022.
Rebecca Osborne,

Federal Register Liaison, Federal Labor
Relations Authority.

Note: The following will not appear in the
Code of Federal Regulations.

Member Kiko, Dissenting:

It is unsurprising that the Petitioner
would seek to reinstate a rule making it
more onerous for employees to revoke
dues-withdrawal authorization. What is
surprising, though, is that the majority
indulges the Petitioner by commencing
this premature, unnecessary notice-and-
comment rulemaking. When the
Authority very recently solicited public
comment on this regulation, we heard
from employees who were frustrated
with narrow form-submission windows
occurring on indecipherable anniversary
dates. In 2020, the Authority enacted a
regulation that is consistent with the
Federal Service Labor-Management
Relations Statute (the Statute) and
assures employees the fullest freedom in
the exercise of their rights. Regrettably,
the majority’s proposed rulemaking
would discard a valuable reform
without affording it even a reasonable
trial period. In addition to finding this
enterprise premature and ill-advised, I
write separately to express several other
disagreements with the majority’s
formulation of the Notice.

Initially, I note that the petition for
rulemaking did not request the
rescission of OPM, 71 FLRA 571 (2020),
so it is puzzling how the majority could
propose rescinding that decision as the
result of granting the petition. Further,

I do not believe that an Authority
decision can be rescinded through a
process that is designed to make rules.
If there is legal authority to support this
unprecedented approach, then it is
missing from the Notice. Notably, when
the Authority promulgated the current
version of 5 CFR 2429.19, it did not
purport to “rescind” U.S. Army, U.S.
Army Materiel Development and
Readiness Command, Warren,
Michigan, 7 FLRA 194 (1981), which set
forth the Authority’s previous
interpretation of § 7115(a) of the Statute.

Disappointingly, the Notice fails to
address the convenient flip-flopping of
the Petitioner’s position on the
Authority’s regulatory powers. Just a
few years ago, the Petitioner asserted
that the Authority lacked the power to
issue a rule on this topic, but now the
Petitioner insists that the Authority
must exercise its rulemaking power in
this area. Compare NTEU, Comment
Letter on Proposed Rule Concerning
Miscellaneous and General
Requirements (Apr. 9, 2020) at 7 (stating
that the Authority would “exceed its
regulatory power” by issuing a rule to
govern when employees may revoke a
dues assignment), with Pet. at 1 (stating
that the Petitioner’s proposed rule
“would make sound use of the
Authority’s rulemaking power”).

Some of the Petitioner’s other claims
are equally confusing. For example, the
Petitioner claims that very few agencies
and unions have implemented § 2429.19
because their existing collective-
bargaining agreements predate the
regulation’s promulgation. Pet. at 9. Yet
the Petitioner also claims that the
regulation is seriously harming unions.
Id. at 4-7. These two claims are
contradictory: If very few unions have
been complying with the regulation,
then the Petitioner must be exaggerating
the scope of the regulation’s alleged
harm in order to support the petition.
Consequently, the Petitioner ought to
explain its contradictory claims on the
Authority’s regulatory powers and the
alleged harms from the regulation.

Appropriately, the Notice solicits
comments about whether the
Petitioner’s proposed rule is consistent
with the U.S. Court of Appeals for the
D.C. Circuit’s decision that § 7115(a) of
the Statute is designed primarily for the
benefit of employees, not unions. AFGE,
Council 214, AFL-CIO v. FLRA, 835
F.2d 1458, 1460-61 (D.C. Cir. 1987). The
Petitioner clearly views § 7115(a) as a
congressional gift to unions, but judicial
precedent says otherwise. Compare Pet.
at 3 (stating that ““the purpose of
[§17115(a) was to create more financial
stability and predictability for unions
than before” the Statute was enacted),
with AFGE, Council 214, 835 F.2d at
1460 (stating that § 7115(a) “was
designed for the primary benefit and
convenience of the employee”). The
Petitioner offers three reasons why its
proposed rule would be good policy, but
none concerns a benefit to employees.
According to the Petitioner, the
proposed rule would “provide unions
with financial security and
predictability,” Pet. at 5, “‘restore
unions’ status at the bargaining table,”
id. at 6, and “‘[h]onor[]” employees’
choices by (ironically) restricting
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employees’ choices, id. at 7. As such,
the proposed rule’s subjugation of
employees’ individual interests to
federal unions’ institutional interests
appears to conflict with § 7115(a)’s
animating purpose.

Moreover, if the majority must issue
this premature Notice, then I am
gratified that the Notice invites
comments on whether there should be
a one-month, government-wide
revocation period for terminating
authorizations of dues withholding.
This idea comes from one of the more
interesting arguments in the petition.
Specifically, the Petitioner asserts that
“the most apt analogy” to the system of
dues-withholding revocation that the
Petitioner desires is ““health insurance
premium payroll deductions.”” Pet. at 8.
In that regard, the Petitioner notes that
once federal employees select their
health insurance, they generally must
wait a year to change or cancel that
insurance ‘“during a one-month window
period called open season.” Id. In
keeping with the Notice, I urge
commenters to offer their views on
whether to amend §2429.19 so that
employees have at least one full month
each year—occurring at the same time
for all federal employees—to decide
whether to terminate dues withholding.

There are good reasons to explore a
framework for dues-withholding
revocation that resembles the federal
open season for health insurance. Under
the previous system of dues-
withholding revocation, before
§2429.19 was adopted, most union
members could revoke their dues
assignments only during short window
periods that preceded the anniversary
dates of the members’ union
enrollments. In an attempt to ensure
higher and more predictable dues
revenues, most federal unions erected
obstacles to revocations. Miscellaneous
and General Requirements, 85 FR
41,169, 41,171 (July 9, 2020) (discussing
barriers to dues-withholding
revocations). The Petitioner’s proposed
rule would reauthorize such obstacles.
Far from a highly advertised, month-
long decision period like open season,
most employees under the previous
system had about two weeks to revoke
their previously authorized dues
withholdings. Moreover, revocation
forms could be rejected if employees did
not know their anniversary dates, or did
not correctly calculate their unique
window periods using contract wording
that was indecipherable to most readers.
Miscellaneous and General
Requirements, 85 FR at 41,171
(providing, as an example, that a
revocation form “must be submitted to
the Union between the anniversary date

of the effective date of the dues
withholding and twenty-one (21)
calendar days prior to the anniversary
date”). Rather than seeking regulatory
authorization to make revocations more
difficult again, the Petitioner could
ensure predictable revenues—and better
serve employees—by offering quality
benefits and services that convince
union members of the value in
continuing their dues payments.

Although the Notice necessarily
requests comments on the implications
of potentially rescinding § 2429.19
entirely, I wish that the majority had
included in the Notice at least a glimpse
of the potential consequences of this
approach, in order to better focus any
comments on this question. By
mentioning rescission as little more
than an afterthought, the Notice
hampers commenters’ abilities to offer
thoughtful perspectives. Therefore, I
encourage commenters to offer fulsome
assessments of the potential rescission
scenario—in particular, how it would
affect the Authority’s ability to
adjudicate future dues-revocation
disputes.

Finally, for the sake of accuracy, I
wish to emphasize that § 2429.19 had
both an “effective date’” and an
“applicability date.” Miscellaneous and
General Requirements, 85 FR at 41,169.
This distinction was critical to the
Authority’s conclusion that the rule
applied only to the revocation of
assignments that were authorized on or
after August 10, 2020, and not to the
revocation of assignments that were
authorized before that date. See Office
of the Federal Register, Document
Drafting Handbook, Aug. 2018 Ed. (Rev.
1.4, dated Jan. 7, 2022) 3-9 to 3—10
(discussing the distinction between
effective dates and applicability dates),
https://www.archives.gov/files/federal-
register/write/handbook/ddh.pdf.

I continue to strongly disagree that the
Authority should expend valuable
resources on this rulemaking. However,
if commenters offer the benefit of their
insights on the important matters that I
have raised here, as well as the matters
set forth in the Notice, then I hope that
the majority will afford their
perspectives the careful consideration
that they deserve. I assure potential
commenters that I will afford their
views such consideration.

[FR Doc. 2022-27495 Filed 12—20-22; 8:45 am]
BILLING CODE 6727-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 328
RIN 3064—-AF26

FDIC Official Sign and Advertising
Requirements, False Advertising,
Misrepresentation of Insured Status,
and Misuse of the FDIC’s Name or
Logo

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking
and request for comment.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is seeking
comment on a proposal to modernize
the rules governing use of the official
FDIC sign and insured depository
institutions’ (IDIs) advertising
statements to reflect how depositors do
business with IDIs today, including
through digital and mobile channels.
The proposed rule also would clarify
the FDIC’s regulations regarding
misrepresentations of deposit insurance
coverage by addressing specific
scenarios where consumers may be
misled as to whether they are doing
business with an IDI and whether their
funds are protected by deposit
insurance. The proposal is intended to
enable consumers to better understand
when they are doing business with an
IDI and when their funds are protected
by the FDIC’s deposit insurance
coverage.

DATES: Comments must be received by
the FDIC no later than February 21,
2023.

ADDRESSES: Interested parties are
invited to submit written comments,
identified by RIN 3064—AF26, by any of
the following methods:

o Agency Website: https://
www.fdic.gov/resources/regulations/
federal-register-publications/. Follow
the instructions for submitting
comments on the agency website.

e Email: comments@fdic.gov. Include
RIN 3064—AF26 in the subject line of
the message.

e Mail: James P. Sheesley, Assistant
Executive Secretary, Attention:
Comments—RIN 3064-AF26, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street NW
building (located on F Street NW) on
business days between 7 a.m. and 5 p.m.

e Public Inspection: Comments
received, including any personal
information provided, may be posted


https://www.fdic.gov/resources/regulations/federal-register-publications/
https://www.fdic.gov/resources/regulations/federal-register-publications/
https://www.fdic.gov/resources/regulations/federal-register-publications/
https://www.archives.gov/files/federal-register/write/handbook/ddh.pdf
https://www.archives.gov/files/federal-register/write/handbook/ddh.pdf
mailto:comments@fdic.gov
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without change to https://www.fdic.gov/
resources/regulations/federal-register-
publications/. Commenters should
submit only information that the
commenter wishes to make available
publicly. The FDIC may review, redact,
or refrain from posting all or any portion
of any comment that it may deem to be
inappropriate for publication, such as
irrelevant or obscene material. The FDIC
may post only a single representative
example of identical or substantially
identical comments, and in such cases
will generally identify the number of
identical or substantially identical
comments represented by the posted
example. All comments that have been
redacted, as well as those that have not
been posted, that contain comments on
the merits of the proposed rule will be
retained in the public comment file and
will be considered as required under all
applicable laws. All comments may be
accessible under the Freedom of
Information Act.

FOR FURTHER INFORMATION CONTACT:
Division of Depositor and Consumer
Protection: Luke H. Brown, Associate
Director, 202—-898-3842, LuBrown@
FDIC.gov; Meron Wondwosen, Senior
Policy Analyst, 202-898-7211,
MeWondwosen@FDIC.gov; Edward J.
Hof, Senior Policy Analyst, 202—-898—
7213, EdwHof@FDIC.gov; Legal
Division: James Watts, Counsel, 202—
898-6678, jwatts@FDIC.gov; Vivek
Khare, Counsel, 202-898-6847, vkhare@
fdic.gov.

SUPPLEMENTARY INFORMATION: The FDIC
is proposing to amend part 328 of its
regulations, which includes
requirements for use of the official FDIC
sign and IDIs’ advertising statements, as
well as misrepresentations of insured
status and misuse of the FDIC’s name or
logo. The proposed rule would
generally: (1) modernize and amend the
rules governing the display of the
official sign in branches, to, for
example, apply the rules to non-
traditional IDI branches; (2) require the
use of the FDIC official sign, a new
digital sign, and other signs
differentiating deposits and non-deposit
products across all banking channels,
including automated teller machines
(ATMs) and evolving digital channels
(which functionally serve as digital
teller windows); (3) clarify the FDIC’s
rules regarding misrepresentations of
deposit insurance coverage by
addressing specific scenarios where
information provided to consumers may
be misleading; (4) amend definitions of
“non-deposit product” to include
crypto-assets; and (5) require IDIs to
maintain policies and procedures
addressing compliance with part 328.

As explained below, the proposal is
intended to enable consumers to better
understand when they are doing
business with an IDI and when their
funds are protected by the FDIC’s
deposit insurance coverage.

Policy Objectives

In recent years there have been
significant changes in the banking
landscape, including continued
evolution of bank branches and their
role in serving depositors, substantially
increased reliance on internet and
mobile banking channels to access IDI
banking services, and growth in
financial technology (fintech)
companies that seek to offer new
options for accessing banking products
and services. While these developments
are beneficial, they may make it more
difficult for depositors and consumers
to understand when they are doing
business with an IDI and when their
funds are protected by the FDIC’s
deposit insurance. In addition, the FDIC
has observed increased misleading
representations about deposit insurance
in internet banking channels, which can
result in consumer confusion and harm.
These types of misleading statements
create uncertainty and could dilute and
weaken the confidence that underpins
banks and our nation’s broader financial
system.

To keep pace with the ongoing market
and technological developments, the
proposed amendments to part 328 are
intended to promote several policy
goals. Specifically, the FDIC hopes to
bring the certainty and confidence
historically provided by the FDIC sign at
traditional IDI branch teller windows to
the varied and evolving digital channels
through which depositors are
increasingly handling their banking
needs today. These channels serve as
the digital teller windows of the modern
banking landscape, and it is critical that
they provide clear, consistent, and
accurate information about deposit
insurance upon which consumers,
businesses, and other entities may base
their financial decisions.

The proposed rule would establish
sign requirements across all banking
channels, including evolving digital
channels, to align with marketplace
developments. The proposed sign
requirements are also intended to more
clearly distinguish insured deposits
from non-deposit products, and to better
distinguish IDIs from non-banks in the
digital space. The proposed rule would
allow consumers, businesses, and other
entities to better understand when their
funds are protected by the FDIC’s
deposit insurance. At the same time, the
proposed sign requirements are

intended to permit flexibility for IDIs
and other firms in the marketing of their
products and services.

The proposed amendments to the
FDIC’s rules regarding
misrepresentations of deposit insurance
coverage are intended to address
specific scenarios where information
provided to consumers may be
misleading with respect to deposit
insurance coverage. In particular, the
FDIC is concerned that certain business
relationships between IDIs and non-
banks may be confusing to consumers,
and proposes to require clear
disclosures that would better inform
consumers as to when their funds are
protected by FDIC deposit insurance.
Further clarity in this area would be
beneficial for both consumers and the
industry.

Background

The FDIC is an independent agency
that maintains stability and public
confidence in the nation’s financial
system by, among other things, insuring
the deposits of all IDIs. The FDIC has
helped to maintain public confidence in
the nation’s banking system in times of
financial turmoil, including the period
from 2008 to 2013, when the United
States experienced a severe financial
crisis, and more recently during the
financial stress associated with the
COVID-19 pandemic. The FDIC has
proactively sought to protect
consumers,! promote public confidence
in insured deposits, and prevent false
and misleading representations about
the manner and extent of FDIC deposit
insurance. Today, there are nearly 5,000
IDIs in the United States.?

Statutory Authority and Regulations

Sign and advertising statement
requirements for IDIs date back to the
Banking Act of 1935, and are now set
forth in section 18(a) of the Federal
Deposit Insurance Act (FDI Act).3
Section 18(a) grants the FDIC authority
to prescribe regulations with respect to
these requirements, which are currently
contained in subpart A to 12 CFR part
328.4

1 As used in this document, the term “consumer”
means any current or potential depositor, including
natural persons, organizations, corporate entities,
and governmental bodies. See 12 CFR 328.101.

2FDIC’s BankFind Suite, available at: https://
banks.data.fdic.gov/bankfind-suite/bankfind.

312 U.S.C. 1828(a)(1). Section 9 of the FDI Act
provides the FDIC the authority to prescribe rules
and regulations as it may deem necessary to carry
out the provisions of this Act or of any other law
which it has the responsibility of administering or
enforcing. 12 U.S.C. 1819(a) Tenth.

4 See subpart A to 12 CFR part 328 (§§328.0
through 328.5-328.99).
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The FDIC’s official sign and
advertising statement regulations
require banks to continuously display
the FDIC official sign where insured
deposits are usually and normally
received in the bank’s principal place of
business and at all of its branches and
to use an official advertising statement,
such as “Member FDIC,” when
advertising deposit products and
services.®

The agency last made major
amendments to these regulations in
2006.5 The current text of the FDIC’s
sign regulations refer to an IDI’s
physical premises and Remote Service
Facilities, but does not specify other
banking channels that have since
developed.?

In addition, section 18(a)(4) of the FDI
Act prohibits any person from misusing
the name or logo of the FDIC or from
engaging in false advertising or making
knowing misrepresentations about
deposit insurance.® The FDIC has broad
statutory authority in this area, and
earlier this year, issued specific
regulations in subpart B to 12 CFR part
328 regarding false representations
related to FDIC insurance and the
misuse of the FDIC name and logo.?
Since the new subpart B regulations
took effect, the FDIC has observed
additional misconduct by entities
misusing the FDIC’s name or logo and
misrepresenting the extent of FDIC
insurance coverage.

Developments in Consumer Access to
Banking and Financial Services

In recent years, there have been
significant changes in the banking
landscape, including the evolution of
bank branches and their role in serving
consumers, the proliferation of digital
channels as a critical and fundamental

5 See generally, 12 CFR part 328.

671 FR 66098 (Nov. 13, 2006).

7 See 12 CFR 328.2. “Remote Service Facility”
includes any automated teller machine, cash
dispensing machine, point-of-sale terminal, or other
remote electronic facility where deposits are
received. 12 CFR 328.2(a)(1)(ii).

812 U.S.C. 1828(a)(4). Section 18(a)(4) also
provides the FDIC independent authority to
investigate and take administrative enforcement
actions, including the power to issue cease and
desist orders and impose civil money penalties,
against any person who misuses the FDIC name or
logo or makes misrepresentations about deposit
insurance. 12 U.S.C. 1828(a)(4)(C)—(D). Further,
under Federal law, it is also criminal offense to
misuse the FDIC name or make false representations
regarding deposit insurance. See 18 U.S.C. 709.

987 FR 33415 (June 2, 2022); Subpart B to 12 CFR
part 328 (§§ 328.100 through 328.109). Subpart B
establishes the process by which the FDIC will
identify and investigate conduct that may violate
section 18(a)(4), the standards under which such
conduct will be evaluated, and the procedures
which the FDIC will follow when formally and
informally enforcing the provisions of section
18(a)(4).

mechanism to access banking and
financial services, and an increasingly
broad array of financial products offered
through banking channels, including
access to non-deposit products. The
following overview of these trends is
intended to provide context for the
proposed rule, which seeks to enable
consumers to better understand when
they are doing business with an IDI and
when their funds are protected by FDIC
deposit insurance coverage.

Many bank branches retain a
traditional physical branch footprint,
serving depositors primarily at teller
windows or stations. According to the
FDIC’s 2021 National Survey of
Unbanked and Underbanked
Households (Household Survey),
roughly 63.4 percent of all banked
households used a bank teller to access
their accounts at least once in the last
12 months, including 57.8 percent of the
youngest banked households between
the ages of 15 to 24, and 72.2 percent
of the oldest banked households aged 65
or older.1® However, IDIs have
increasingly begun operating branches
with different styles and designs. These
locations may include electronically-
staffed kiosks, interactive ATMs that
provide remote assistance with a teller,
and teller-less cafés where deposits can
be accepted on tablets or through ATMs.
The FDIC’s existing sign rules, which
focus on display of the official sign at
teller windows or stations, have not
kept pace with these developments.

The existing sign rules also do not
reflect evolving digital channels, which
have become an increasingly important
means of access to banking products
and services. While some consumers
continue to visit branches, others rely
on ATM access and digital channels
such as online banking and mobile
banking. For these consumers, an IDI's
ATM, website, or mobile application
effectively serves as a digital teller
window. The results of the Household
Survey show that the proportion of
banked households that used mobile
banking as their primary method of
bank account access increased from 34.0
percent in 2019 to 43.5 percent in
2021.11 The proportion of banked
households that used online banking as
their primary method of bank account
access was similar in 2019 (22.8
percent) and 2021 (22.0 percent).12
Combined, 65.4 percent of banked
households in 2021 used mobile or
online banking as their primary method

10 Federal Deposit Insurance Corporation (FDIC),
2021 National Survey of Unbanked and
Underbanked Households (October 2022).

11[d.

12]d,

of bank account access, up from 56.8
percent in 2019.13 Given that nearly
two-thirds of banked households
primarily access banking products
through phones, computers, and other
devices, the FDIC believes it is critical
to update and provide consistent sign
requirements for digital channels.

Banking customers are also offered an
increasingly wide array of products and
services, regardless of whether they are
in a branch, using an ATM, or
connecting with an IDI through digital
channels. In many instances, IDIs offer
both deposits and non-deposit products
to consumers. For example, IDIs might
allow depositors in their branches to
consult with an investment adviser and
purchase securities or mutual funds.
Options to purchase non-deposit
products are continuing to evolve, with
some IDIs offering ATM or digital
banking customers the ability to
purchase crypto-assets with their funds.
Absent adequate signs or disclosures,
simultaneous offering of both insured
deposits and non-deposit products may
lead consumers (who are aware that the
IDI is insured by the FDIC) to
mistakenly conclude that all of the
products being offered are insured.
Some of these uninsured products may
be speculative.

Growth in the fintech sector has also
served to blur the distinction between
IDIs and non-banks in the eyes of many
consumers, increasing the potential for
confusion regarding deposit insurance
coverage. Business arrangements
between IDIs and non-banks can take
many forms and continue to evolve at a
rapid pace. For example, an IDI might
enter into an arrangement with the
fintech company to offer the IDI's
products to the fintech company’s
customers. In other instances, fintech
companies might deposit their
customers’ funds at an IDI. In such
cases, the fintech company might state
to its customers that their funds are
FDIC-insured, or that they are insured
by the FDIC on a “pass-through” basis,
without an accurate explanation of what
this means. The proliferation of
relationships and disclosures may
confuse consumers as to whether they
are dealing with an IDI, whether their
funds are insured by the FDIC, and the
risks they are protected against.

Industry Outreach—Request for
Information

In February 2020 and April 2021, the
FDIC published Requests for
Information (collectively, the “RFIs”) in
the Federal Register to seek public
input regarding potential modernization

13]1d.
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of the official sign and advertising rules
to reflect changes in deposit-taking via
physical branch, digital, and mobile
banking channels.14 In response to the
RFIs, the FDIC received 20 comments
from trade associations, IDIs, and
others.?5 In addition, FDIC staff met
with representatives from IDIs, a
technology service provider, and
consumer groups. Commenters
generally recognized the importance
and value of displaying FDIC signs and
the advertising statement, and some
commenters stressed that depositors
place significant trust in FDIC signs.
The majority of comments recognized
the need for updating FDIC sign and
advertising requirements in response to
changes in industry practice and the
increasingly significant role played by
digital and mobile banking. At the same
time, commenters generally favored
greater flexibility in terms of the size,
design, and location of the official FDIC
sign at IDIs’ branches. Several
commenters proposed requiring a
single, conspicuous physical or digital
display in the teller area as opposed to
smaller signs placed at each window.
Some commenters suggested amending
the continuous display requirement to
allow for rotating digital disclosures.
Commenters also indicated that
consumers assume products offered
through IDIs are insured and
emphasized the importance of enabling
consumers to identify uninsured
products and understand the role of
third parties in offering such products.
Commenters also suggested that the
FDIC clarify how sign requirements
apply to digital and mobile banking
channels. While some requested clarity
on the size and location of the FDIC sign
on web pages and mobile applications,
others urged the FDIC to adopt a flexible
policy that better accounts for
technological limitations and
preservation of user experience.
Similarly, several commenters requested
clarity on how teller window sign
requirements apply to digital banking
channels and revisions to the definition
of Remote Service Facility to
incorporate digital and mobile banking.
Some IDIs also indicated that they
voluntarily display the FDIC advertising
statement on their digital pages.
One commenter noted the increase in
uninsured entities offering products and

1485 FR 18528 (Feb. 26, 2020); 86 FR 18528 (Apr.
9, 2021).

15 Comments to the RFIs can be found on the
FDIC’s website, available at https://www.fdic.gov/
resources/regulations/federal-register-publications/
2020/2020-rfi-fdic-sign-and-advertising-
requirements-3064-za14.html and https://
www.fdic.gov/resources/regulations/federal-
register-publications/2021/2021-rfi-fdic-official-
sign-and-advertising-requirements-3064-za14.html.

services similar to banks, and indicated
the risk of consumer confusion will
likely increase. This commenter
suggested a clear articulation by the
FDIC regarding the obligations that non-
banks have with respect to offering
these products and services, whether
insured or not, can promote consumer
understanding and mitigate the risk of
consumer confusion.

With respect to advertising
requirements, many commenters sought
clarification on which products and
services require the advertising
statement. Some commenters proposed
permitting advertisements to host the
required statement “‘one click away” in
order to permit greater flexibility in
advertising format, while others
expressed concern that such an
arrangement would lead to greater
consumer confusion about whether
advertised products qualify for deposit
insurance.

The FDIC carefully considered
comments received in response to the
RFIs in formulating this proposal, and
remains committed to considering
further public input on the
modernization of its sign and
advertising requirements through this
document and comment process.
Certain commenters’ suggestions are
discussed in further detail in the
“Alternatives Considered” section of
this document.16

Previous Rulemaking

On May 17, 2022, the FDIC issued a
final rule adding a new subpart B to 12
CFR part 328. The final rule describes:
(1) the process by which the FDIC will
identify and investigate conduct that
may violate the prohibitions against
misuse and misrepresentation; (2) the
standards under which such conduct
will be evaluated; and (3) the
procedures that the FDIC will follow
when formally and informally enforcing
these prohibitions.

While this rulemaking was an
important step, the FDIC has observed
an increase in the number of instances
where financial services providers or
other entities or individuals have
misused the FDIC’s name or logo or
have made misrepresentations about
FDIC insurance. This has caused
continuing challenges for consumers in
determining whether they are doing
business with an IDI and whether their
funds are protected by the FDIC’s
deposit insurance coverage. The FDIC
believes that further clarification of
subpart B may be helpful to address
these challenges, particularly to address
specific situations where consumers

16 See infra Section IV.

may be misled as to whether an entity
is insured by the FDIC or the nature and
extent of deposit insurance coverage.

Description of the Proposed Rule

As explained above, the FDIC is
proposing to modernize its sign and
advertising requirements to reflect
current banking practices, including
updating the rules to reflect that
deposit-taking via physical branch,
digital, and mobile banking channels
has evolved since the FDIC last
significantly updated its rules in 2006.
While various channels are used to
access bank products, the FDIC aims to
establish sign and advertising
requirements that enable IDIs’
customers to clearly understand when
their funds are protected by the FDIC’s
deposit insurance coverage. The
proposed changes to the sign rules
include requirements for physical bank
premises, digital channels such as
online banking websites and mobile
applications, and automated teller
machines and similar devices. For
simplicity, requirements applicable to
each of these channels are set forth in
separate sections of the proposed rule.

The proposed rule’s sign requirements
include three distinct signs relating to
deposit insurance. The first is the
FDIC’s official sign, which is currently
displayed at IDIs’ principal place of
business and branches. Second, the
proposed rule would require the display
of a digital sign on IDIs’ digital deposit-
taking channels, such as online banking
websites and mobile applications. The
digital sign, which would be an
abbreviated version of the FDIC’s
official sign, would promote a clear
understanding by consumers of when
they are interacting with an IDI rather
than a non-bank and when their funds
are insured by the FDIC. Third, the
proposed rule includes a non-deposit
sign requirement that would address the
potential for consumer confusion where
an IDI offers both insured deposits and
non-deposit products through the same
channel (e.g., insured deposits and non-
deposit products are both offered at a
branch). In such instances, the IDI’s
display of the official FDIC sign could
lead consumers to believe that the non-
deposit products are insured, absent
additional information. Although sold
via IDI banking channels, these
products: are not insured by the FDIC;
are not deposits; and may lose value.
This non-deposit sign requirement is
intended to be generally consistent with
practices described in the longstanding
interagency guidance on the retail sale
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of non-deposit investment products 17
that many institutions already follow,
and thus should be familiar to many
consumers.

The FDIC is also proposing limited
amendments to its official advertising
statement requirements. These updates
would provide IDIs with an additional
option for a shortened official
advertising statement, and include
technical corrections to address the
statutory increase of the deposit
insurance amount that has occurred
since the regulation was last amended.

In addition, the FDIC is proposing to
amend the provisions of subpart B to
provide further clarity on the
application of the misrepresentation
statute in specific situations where
consumers may misunderstand or be
misled as to whether an entity is
insured by the FDIC or the nature and
extent of deposit insurance coverage.
The proposed rule is described in
further detail below.

Official Sign for IDIs

The proposed rule would retain the
existing design of the official sign,
which, in addition to prominently
bearing the name of the FDIC, includes
statements indicating that each
depositor is insured up to at least
$250,000 and that the FDIC’s deposit
insurance is backed by the full faith and
credit of the U.S. government. Also
consistent with current regulations, the
proposed rule would define the
“symbol” of the FDIC as the portion of
the official sign that consists of “FDIC”
and the statements “Each depositor
insured to at least $250,000”” and
“Federal Deposit Insurance Corporation
www.fdic.gov.”

The proposed rule would retain an
IDI’s ability to procure physical versions
of the official sign from the FDIC for
official use at no charge, or to procure
similar signage from commercial
suppliers at their own expense. Any IDI
that promptly submits a written request
for an official sign to the FDIC would
not be deemed to have violated the rule
by failing to display the official sign,
unless the IDI fails to display the official
sign after receiving it.

Sign Requirements on IDIs’ Physical
Premises

Section 328.3 of the proposed rule
would govern signage within an IDI’s
premises. Consistent with current
regulations, all IDIs would be required
to continuously, clearly, and
conspicuously display the official sign

17 See Interagency Statement on Retail Sales of
Nondeposit Investment Products, FIL-9-94 (Feb.
17, 1994).

in their principal place of business and
all their U.S. branches.18 To
accommodate evolving styles and
footprints of branches, however, the
proposed rule would provide separate
requirements for traditional footprint
branches and non-traditional branches
or other places of business, such as café-
style branches.

Official Sign in Traditional Branches

IDIs have traditionally received
deposits at teller windows or stations,
and the proposed rule would continue
to provide for display of the official sign
at traditional footprint branches in a
manner consistent with current
regulations. If deposits are usually and
normally received at teller windows or
stations, IDIs would generally be
required to display the official sign at
each teller window or station in a size
of 7”7 by 3” or larger, with black lettering
on a gold background. The FDIC
believes, however, that it is appropriate
to allow additional flexibility with
respect to display of the official sign in
instances where the IDI only offers
deposit products on the premises. In
such cases, the requirement to display
the official sign could be satisfied by
displaying the official sign in one or
more locations visible from the teller
windows or stations, in a size large
enough to be legible from anywhere in
that area. If the IDI also offers non-
deposit products on the premises,
display of the official sign at each teller
window would be required, consistent
with current regulations. Under the
proposed rule, non-deposit signage
would also be required as described
below.

Official Sign in Non-Traditional
Branches

The proposed rule also would include
sign requirements that accommodate the
non-traditional footprint branches
operated by some IDIs. For example,
some IDIs operate café-style branches
that include open areas where
customers work with bankers. These
branches may, or may not, include
traditional teller windows or stations.
Under the proposed rule, if insured
deposits are usually and normally
received in areas of the premises other

18 The term “branch” would be defined by
reference to the FDI Act’s definition of “domestic
branch,” 12 U.S.C. 1813(0). The FDI Act broadly
defines “domestic branch” to include any branch
bank, branch office, branch agency, additional
office, or branch places of business at which
deposits are received or checks paid, or money lent.
The FDIC believes this definition would generally
also include non-traditional footprint branches
where customers can receive customer assistance
from bank personnel to perform these core banking
functions.

than teller windows or stations, the IDI
would be required to display the official
sign in one or more locations in a size
large enough to be legible anywhere in
those areas. The FDIC believes that such
signage would ensure that customers are
aware that their deposits are protected
by deposit insurance. If the IDI also
offers non-deposit products on the
premises, under the proposed rule, non-
deposit signage would also be required
as described below.

Non-Deposit Signs on IDIs’ Premises

The FDIC is proposing a new
requirement for non-deposit signs when
both insured deposits and non-deposit
products are offered within the IDI’s
premises. In such instances, an IDI
would be required to physically
segregate the areas where non-deposit
products are offered from areas where
insured deposits are usually and
normally accepted, and display a sign in
the non-deposit areas indicating that
non-deposit products: are not insured
by the FDIC; are not deposits; and may
lose value.® This non-deposit sign
would be required to be continuously,
clearly, and conspicuously displayed;
however, the proposed rule does not
include specific design or size
requirements. To minimize the potential
for consumer confusion, the proposed
rule would prohibit display of non-
deposit signs in close proximity to the
official FDIC sign. The proposed rule’s
non-deposit sign requirements would
apply to both traditional footprint
branches and non-traditional footprint
branches. IDIs that do not offer non-
deposit products through traditional or
non-traditional branches would not be
impacted by this part of the proposal.

Use of Electronic Media or Varied Signs
To Satisfy Official Sign and Non-
Deposit Sign Requirements on IDIs’
Premises

The proposal also provides IDIs the
flexibility to utilize electronic media to
satisfy sign requirements on an IDI’s
premises. Electronic signs have become
increasingly common in retail
environments, and the proposed rule
includes a provision expressly
permitting the use of electronic media to
display required signs. This would
apply to both display of the official sign
and non-deposit signage, where
required. However, where the proposed
rule requires “‘continuous” display of
signs, this applies equally to signs

19 As noted above, this requirement is intended to
be generally consistent with longstanding
interagency guidance on the retail sale of non-
deposit investment products that many institutions
already follow, and thus should be familiar to many
consumers.
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utilizing electronic media. Accordingly,
a rotating display that includes the
required sign periodically would not
satisfy the “continuous” requirement.

The proposed rule also would retain
certain provisions of current regulations
that provide IDIs with flexibility in
displaying the official sign. IDIs would
have the option to display the official
sign in locations on the premises other
than those required under the rule,
except for in areas where non-deposit
products are offered. For locations
where display of the official sign is
required, IDIs could choose to display
signs that vary from the official sign in
size, color, or material, provided that
the sign is no smaller than the official
sign, has the same color for the text and
graphics, and includes the same
content.

New Institutions

Also consistent with current
regulations, an IDI would be required to
display the official sign at its premises
no later than its twenty-first calendar
day of operation as an insured
institution, unless it promptly requested
the official sign from the FDIC but did
not receive the official sign before that
date.

Sign Requirements for IDIs’ Digital
Channels

As explained above, consumers are
increasingly using IDIs’ websites and
mobile banking applications to open
deposit accounts, deposit and transfer
funds, and buy and sell non-deposit
products. For many consumers, an IDI’s
website and applications are the
primary method of accessing banking
products and, in turn, these platforms
functionally serve as a digital teller
window. Given these developments, the
FDIC believes it is important to require
signage with respect to IDIs’ digital
deposit-taking channels that is
consistent with in-branch signage, to the
extent feasible. This would promote a
clear understanding by consumers of
when they are interacting with an IDI
and when their funds are protected by
the FDIC’s deposit insurance coverage.

The proposed rule aims to establish
sign requirements applicable to any
medium through which deposits are
usually and normally received. These
changes are intended to enhance
consistency of signage between IDIs’
digital deposit-taking channels and
other traditional channels, providing
helpful clarity for consumers.

Digital Deposit-Taking Channels

Section 328.5 of the proposed rule
would define “digital deposit-taking
channels” to mean any electronic

communications methods through
which an IDI accepts insured deposits.
This would include, but not be limited
to, IDI websites, web-based applications,
and mobile applications that offer
consumers access to insured deposits at
IDIs. The FDIC intends that the
proposed rule would apply to digital
channels where insured deposits are
received that are analogous to the
traditional teller windows or stations
that consumers interact with at an IDI’s
physical premises. The language of the
proposed rule is intended to
accommodate the ongoing evolution of
internet and mobile application
infrastructure.

Digital Sign Requirement for Digital
Deposit-Taking Channels

Under the proposed rule, an IDI
would be required to clearly,
continuously, and conspicuously
display a digital sign on the IDI's
homepage, landing and login pages or
screens, and transactional pages or
screens involving deposits, to the extent
applicable. This digital sign would be
intended to visually communicate to
consumers that they are doing business
with an IDI rather than a non-bank
entity. As the homepage and landing
page are generally the primary point of
interaction between IDIs and
consumers, such display would
prominently disclose to consumers that
the entity is FDIC-insured. The FDIC
also believes it is appropriate to require
the digital sign on the login page so
consumers are informed before signing
up for or signing into an online account
that such an account is associated with
an IDI rather than a non-bank entity.
Display of the digital sign also would be
required on pages where the customer
transacts with insured deposits.

IDIs would be required to display the
digital sign clearly, continuously, and
conspicuously on the relevant pages or
screens under the proposed rule. To be
clear and conspicuous, the digital sign
must be displayed in a continuous
manner, near the top of the relevant
page or screen, in close proximity to the
IDI's name. Display of the digital sign at
the footer of the relevant page or a
similar location would not satisfy the
clear and conspicuous standard.

It may be helpful to consumers if IDIs
link the digital sign to the FDIC’s online
BankFind tool. Such a link would take
the consumer to FDIC’s BankFind web
page and make consumer due diligence
easier than it is currently, which in turn
would help consumers differentiate IDIs
from non-banks.20 This is not a

20 The FDIC intends to update its online

BankFind page with useful deposit insurance

requirement under the proposed rule,
however, and IDIs would have the
discretion to include such a link when
displaying the digital sign.

Digital Sign Design

The FDIC recognizes that IDIs may not
as easily display the official FDIC sign,
described above, on websites and
application pages and is therefore
proposing to require a digital sign that
would be an abbreviated version of the
official sign. The FDIC expects that a
digital sign would prominently bear the
name of the FDIC and the statement that
insured deposits are backed by the full
faith and credit of the U.S. Government.
The proposed rule does not include, and
the FDIC is soliciting comment on, a
design for the digital sign that includes
these elements.

Digital Deposit-Taking Channels Are
Not Advertisements

The FDIC does not intend for the
proposed digital sign requirement to
overlap with the general advertising
statement requirements that apply to
IDIs. As discussed above, the proposed
digital sign would be displayed on an
IDI's homepage, landing and login
pages, and transactional pages involving
insured deposits. The FDIC views these
pages as environments where the
customer may interact directly with the
IDI, rather than as “advertisements” as
defined in the rule’s advertising
statement requirements.2? To the extent
these pages can be considered
“advertisements,” the inclusion of the
digital sign on these pages would make
clear that the IDI is insured by the FDIC,
making use of the official advertising
statement unnecessary under proposed
§328.6(d)(10). IDIs, however, would
remain responsible for complying with
the official advertising statement
requirements for other qualifying
advertisements, including those
contained on other web pages.

Non-Deposit Digital Signage
Requirements When Non-Deposit
Products and Deposit Products Are
Offered Through Same Digital Deposit-
Taking Channel

The FDIC believes there is an
increased risk of consumer confusion
regarding deposit insurance coverage
when both deposits and non-deposit
products are offered through the same
digital deposit-taking channel. Under
the proposed rule, if a digital deposit-
taking channel offers both access to
deposits and non-deposit products, the

information for consumers as well as instructions
on how to use BankFind so consumers could more
easily verify that an entity is FDIC-insured.
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IDI would be required to clearly and
conspicuously display signage
indicating that the non-deposit products
are: (1) not insured by the FDIC; (2) are
not deposits; and (3) may lose value.
IDIs would be required to display this
non-deposit signage via a one-time
notification when consumers initially
access such a page. Such notification
would provide an initial, prominent
display of the non-deposit signage to
alert consumers that they are dealing
with non-deposit products that are not
subject to FDIC-insurance. Moreover,
consumers would need to take action to
dismiss the notification before accessing
the relevant page or screen. This could
include, for example, an IDI using a
“pop-up,” 22 “speedbump,” 23 or
“overlay” 24 that displays a notification
to the consumer that the consumer must
dismiss before accessing the content
related to non-deposit products.

In addition, the proposed rule would
require the continuous display of the
non-deposit signage on each page
relating to non-deposit products and
prohibit displaying the non-deposit
signage in close proximity to the digital
FDIC sign. The FDIC would expect the
non-deposit signage to be in a
prominent place, in an appropriate size,
and displayed in a continuous manner
for a consumer accessing the page to
notice.25 The FDIC believes, however,
that institutions should have flexibility
in the way they market non-deposit
products and is not proposing specific
design or size requirements for this non-
deposit signage.

Automated Teller Machines and
Similar Devices

Section 328.4 of the proposed rule
governs signage requirements for IDIs’
automated teller machines (ATMs) and
other remote electronic facilities that
receive deposits. The FDIC seeks to
ensure that depositors receive necessary
disclosures regarding deposit insurance
as banks continue to devise new ways
to provide services outside of physical
branches. The proposed rule intends to
capture banking kiosks and other

22 A “pop-up” refers to a screen generated when
a consumer clicks on particular hyperlink.

23 A “speedbump”’ refers to an intermediate page
that appears, requiring the user to take action to
transition to the next page.

24 An “overlay” refers to a content box that
appears on a web page or screen and obscures the
background content.

25 Some IDIs currently display non-deposit
disclosures in small font near the bottom of web
pages and application screens. Consumers are
unlikely to notice such disclosures and may
mistakenly believe that non-deposits products are
covered by FDIC-insurance. Such display of non-
deposit disclosures would not satisfy the clear,
continuous, and conspicuous display requirement
of the proposed rule.

devices currently defined as “Remote
Service Facilities” 26 that receive
deposits. This section of the proposed
rule is not intended to address online
and mobile banking channels, which are
considered “digital deposit-taking
channels” under the proposed rule.

Under current regulations governing
ATMs and like devices, IDIs have the
option to display the physical official
FDIC sign. The FDIC believes, however,
that accurate signage across digital,
mobile, and physical banking channels
is critical to providing clear information
on deposit insurance coverage to
depositors. The proposed rule would
require display of the official FDIC sign
on IDIs’ ATMs and like devices. The
FDIC recognizes that requiring a
physical sign may lead to formatting
issues, maintenance costs, and difficulty
in updating devices when signage
requirements change. In order to
accommodate those concerns, the
proposed rule would require the
electronic display of the official sign on
the ATM or like device.

The proposed rule provides that the
official FDIC sign must be electronically
displayed clearly and conspicuously.
ATMs and like devices must, at a
minimum, display the official FDIC sign
on the home page or screen and each
transaction page or screen relating to
deposits.

While ATMs and similar devices offer
less of an opportunity to physically
separate deposit products from non-
deposit products, the proposed rule
nevertheless distinguishes these
products to reduce the potential for
consumer confusion. Clear signage can
be important in this setting because
customers often interact with ATMs
alone, including when bank branches
are otherwise closed, without an
opportunity to ask clarifying questions
or for a bank representative to ensure
that customers fully understand
disclosures. As such, the proposed rule
would require electronic non-deposit
signs where an ATM or like device both
receives deposits for an IDI and offers
access to non-deposit products.2? The
ATM or like device would be required
to clearly, continuously, and
conspicuously display electronic
disclosures indicating that non-deposit
products: are not insured by the FDIC;
are not deposits; and may lose value.
The proposed rule would require the
display of these disclosures on each

26 “Remote Service Facility” includes any
automated teller machine, cash dispensing
machine, point-of-sale terminal, or other remote
electronic facility where deposits are received. 12
CFR 328.2(a)(1)(ii).

27 The FDIC would not view postage stamps sold
at ATMs to require these disclosures.

transaction page or screen relating to
non-deposit products.

Official Advertising Statement for IDIs

The FDIC is proposing limited
amendments to the advertisement
statement requirements. The proposed
rule would expand IDIs’ options for use
of a short advertising statement.

Currently, IDIs must include the
official advertising statement in all
advertisements that promote deposit
products. The term advertisement
means a commercial message in any
medium that is designed to attract
public attention or patronage to a
product or business.28 The FDIC views
this definition to include advertising
published through social media
channels.

The current regulation allows IDIs to
use the short title “Member of FDIC,”
“Member FDIC,” or a reproduction of
the symbol of the corporation (defined
in § 328.2(b)). In addition to these
options, to provide additional
flexibility, the proposed rule would
allow the use of “FDIC-insured.”

The FDIC also proposes to make a
technical correction to the reference to
the deposit insurance limit found in
paragraph (d)(10) of the current
regulation, which states that “deposits
or depositors are insured by the Federal
Deposit Insurance Corporation to at
least $100,000 for each depositor.” As a
technical correction, the proposed rule
would instead reference the standard
maximum deposit insurance amount
defined in § 330.1 of the FDIC’s
regulations, currently $250,000.

Misrepresentations and Material
Omissions by Any Person

The FDIC believes that it may be
beneficial to provide further clarity on
the application of the misrepresentation
statute in specific situations where
consumers may be misled as to whether
an entity is insured by the FDIC or the
nature and extent of deposit insurance
coverage. The FDIC is proposing to
amend subpart B to expressly address
these situations, making clear when
specific statements or omissions
constitute a misrepresentation under
section 18(a)(4).

Use of the Official Advertising
Statement or FDIC-Associated Terms or
Images

Consumers have historically
identified the use of the official
advertising statement (such as ‘“Member
FDIC”) and FDIC-Associated Terms or
FDIC-Associated Images to signify that
they are dealing with an IDI and will

2812 CFR 328.3(a), (c).
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receive the protection of deposit
insurance. As noted above, however, the
official advertising statement and FDIC-
Associated Terms and FDIC-Associated
Images have increasingly been used by
non-banks that purport to deposit their
customers’ funds at IDIs. The FDIC
believes that use of the official
advertisement or FDIC-Associated
Terms or FDIC-Associated Images in
such instances presents a high risk of
confusing consumers as to whether they
are dealing with an IDI and whether
deposit insurance applies to their funds.
To address this risk, the proposed rule
would amend § 328.102(a) to clarify
specific circumstances under which use
of the official advertising statement,
FDIC-Associated Terms, or FDIC-
Associated Images by a non-bank would
constitute a misrepresentation of
insured status. The FDIC believes that
use of the official advertising statement,
FDIC-Associated Terms, or FDIC-
Associated Images by a non-bank may
inaccurately imply that the non-bank is
FDIC-insured. For example, a non-
bank’s use of the “Member FDIC” logo
on its website or in its marketing
materials would be a misrepresentation
unless that logo is next to the name of
one or more IDIs. As another example,
a non-bank’s use of either the official
FDIC sign or the digital sign that IDIs
would be required to display through
their digital deposit-taking channels
(under proposed § 328.5) would be a
misrepresentation if it inaccurately
implies that the non-bank is insured by
the FDIC and backed by the full faith
and credit of the U.S. government.
Similarly, a non-bank’s use of FDIC-
Associated Terms in statements
suggesting that the non-bank is insured
by the FDIC would constitute a
misrepresentation.29

Failure To Disclose That a Person Is a
Non-Bank Is a Material Omission When
a Statement Is Made Regarding Deposit
Insurance

Non-banks that purport to deposit
their customers’ funds at IDIs sometimes
make statements regarding deposit
insurance coverage for those funds.
Absent additional context, such
statements misrepresent the insured
status of the non-bank and suggest that
the FDIC’s deposit insurance will
protect consumers in the event of the
non-bank’s insolvency. To minimize

29 These examples are intended to be illustrative,
rather than an exhaustive list of ways in which a
non-bank might misrepresent its insured status.
Any use of the official advertising statement, FDIC-
Associated Terms, or FDIC-Associated Images that
inaccurately states or implies that the non-bank is
insured by the FDIC would violate the proposed
rule.

risk of consumer confusion, the
proposed rule provides that if a non-
bank makes statements regarding
deposit insurance for its customers, it is
a material omission for the non-bank to
fail to clearly and conspicuously
disclose that it is not itself an FDIC-
insured institution and that the FDIC’s
deposit insurance coverage only
protects against the failure of an FDIC-
insured depository institution. In the
FDIC’s view, this additional disclosure
is necessary to prevent consumers from
misinterpreting a non-bank’s assertions
regarding deposit insurance coverage.
The FDIC notes that some non-banks
already include such language on their
websites, often identifying the partner
IDI through which banking services are
provided.3° The proposed rule does not
prescribe specific disclosure language;
however, it explains that a statement
that a person is not an FDIC-insured
bank and deposit insurance covers the
failure of an insured bank would be
considered a clear statement for
purposes of this provision. This
approach gives non-banks that wish to
make statements regarding deposit
insurance coverage some flexibility in
how they communicate the required
information.

Failure To State That Non-Deposit
Products Are Not Insured by the FDIC Is
a Material Omission When a Statement
Is Made Regarding Deposit Insurance

The FDIC’s experience suggests that
deposits and non-deposit products are
increasingly being offered to consumers
in ways that fail to distinguish which
products are insured by the FDIC. For
instance, marketing materials might
emphasize the deposit insurance
protection that applies to some products
while failing to make clear that not all
of the products offered are FDIC-
insured. In other instances, firms have
represented to their consumers that non-
deposit products are eligible for deposit
insurance coverage, which has led
consumers to believe, mistakenly, that
their money or investments are
protected by deposit insurance. The
FDIC believes that where banks or non-
banks make statements regarding
deposit insurance in a context where
deposits and non-deposit products are
involved, additional information is
necessary to ensure that consumers
understand which products are subject
to deposit insurance. To prevent
consumer confusion, the proposed rule
provides that if a person makes
statements regarding deposit insurance

30For example, “ABC Co. is not an FDIC-insured
depository institution; banking services provided by
XYZ Bank, Member FDIC.”

in a context that involves both deposits
and non-deposit products, it is a
material omission to fail to disclose that
non-deposit products: are not insured
by the FDIC; are not deposits; and may
lose value. For example, if a non-bank’s
website offered customers the option to
have their funds deposited at an IDI and
protected by deposit insurance or
invested in non-deposit products, it
would be a material omission if the non-
bank’s website failed to state that the
non-deposit products are not insured by
the FDIC, are not deposits, and may lose
value.

Failure To State That Requirements
Apply To Pass-Through Deposit
Insurance

The FDIC has a long history of
providing “pass-through” deposit
insurance coverage, meaning that
deposits placed at an IDI by a party on
behalf of one or more owners are
insured as if deposited directly at the
IDI by the owner(s). Pass-through
insurance allows each owner of the
funds in such an arrangement to be
separately insured up to the statutory
deposit insurance limit, currently
$250,000, even if the total deposit of all
owners (in the aggregate) exceeds the
$250,000 limit. Pass-through insurance
only applies, however, if certain
regulatory requirements are satisfied.3?

Arrangements that rely on pass-
through insurance have become
increasingly common, with non-banks
often claiming to provide the protection
of pass-through deposit insurance for
consumers’ funds. Such representations,
however, may be inaccurate and
mislead consumers and fail to apprise
them of the risk they face in the event
that the pass-through deposit insurance
requirements have not been satisfied. If
the pass-through requirements are not
met, consumers’ funds may not be fully
insured in the event the IDI where the
funds have been deposited were to fail.
The FDIC believes that where parties
make statements regarding the
application of pass-through deposit
insurance, additional disclosure is
necessary to ensure that consumers are
aware of this risk.

31 See 12 CFR 330.5, 330.7. For pass-through
deposit insurance to apply: (1) the deposit account
records of the IDI must disclose a basis for pass-
through coverage, such as a custodial or agency
relationship; (2) the identities and interests of the
actual owners of the funds must be ascertainable
either from the records of the IDI or records
maintained in good faith and in the regular course
of business by another party; and (3) the
relationship that provides the basis for pass-through
deposit insurance coverage must be genuine, with
the deposited funds actually owned by the named
owners. Additional requirements apply to
arrangements involving multiple levels of
relationships.
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The proposed rule provides that if a
person makes statements regarding pass-
through deposit insurance for its
customers’ funds, it is a material
omission to fail to clearly and
conspicuously disclose that certain
conditions must be satisfied for pass-
through deposit insurance coverage to
apply. The proposed rule would not
require a person making a statement
regarding pass-through deposit
insurance to list the specific conditions
that must be satisfied; simply
referencing that conditions must be
satisfied would be sufficient under the
proposed rule. The proposed rule also
does not prescribe specific disclosure
language, providing flexibility in how
parties may wish to express the
necessary information. For example, if a
website for a financial product were to
state that consumers’ funds are eligible
for pass-through deposit insurance, it
would be a material omission to fail to
clearly and conspicuously state that
certain conditions must be satisfied in
order for pass-through insurance to

apply.
Policies and Procedures for IDIs

As described in this document, the
FDIC is proposing changes to (1) its
signage and advertising statement
requirements for IDIs under subpart A
and (2) clarifications to the
misrepresentations rule under subpart
B. The proposed rule would require IDIs
to establish written policies and
procedures related to these
requirements that are commensurate
with the nature, size, complexity, scope,
and potential risk of the deposit-taking
activities of the institution. As part of
these policies and procedures, IDIs
would also need to include, as
appropriate, provisions related to
monitoring and evaluating activities of
persons that provide deposit-related
services to the IDI or offer IDI’s deposit-
related products or services to other
parties.

Signs, Advertising Statement, and
Misrepresentations

Such policies and procedures could
include, for example, measures that an
IDI would take to ensure compliance
with the proposed sign and advertising
requirements when the IDI changes its
advertising strategy or engages with, or
expands into, new physical or digital
deposit-taking channels. For example,
this could include, if applicable,
establishing procedures to ensure that
the IDI’s technology (e.g., websites and
mobile applications) is capable of
implementing the proposed sign and
advertisement statement requirements

across all digital deposit-taking
channels.

Ultimately, an institution’s policies
and procedures would need to be
commensurate with the nature, size,
complexity, scope, and potential risk of
its deposit-taking activities. For
instance, an IDI that offers an array of
non-deposit products and engages with
consumers through a variety of digital
channels would be expected to have
more detailed and sophisticated policies
and procedures in place than a
traditional community bank that has a
smaller presence in such products and
banking channels.

Certain Third Party Relationships

The FDIC recognizes that IDIs have
been increasingly entering into business
relationships with non-bank third
parties to provide banking products and
other financial services to new
customers and expand the IDIs’ access
to deposits. For example, IDIs can
connect with third-party fintech
companies or non-financial enterprises
via application programming interfaces
(APIs) in a business relationships often
referred to as banking as a service
(BaaS). In such cases, third parties make
available certain IDI products and
services to offer those products and
services directly to customers. As part of
these relationships, third parties often
use marketing materials that may
include representations about the
availability of FDIC insurance for
certain products. In essence, from the
customer’s perspective, the third parties
perform the same functions that the
bank would typically perform through
its own deposit-taking channels (e.g.,
branches, which were contemplated
under section 18(a)(1) of the FDI Act).32

To the extent a third party has a
business relationships with, and is
serving as a deposit-taking channel for,
an ID], sound risk management would
compel the IDI to be aware of the
activities of the third party to ensure
that the availability of deposit insurance
is not being misrepresented. As such,
under the proposed rule, and as
appropriate, IDIs would establish
policies and procedures that include
provisions related to the deposit-related
services that a third party provides to
the IDI or deposit-related products or
services offered by the third party to
other parties. These policies and
procedures would include, as
appropriate, provisions related to
monitoring and evaluating whether such
third parties are in compliance with
subpart B. Having policies and
procedures in place relating to certain

3212 U.S.C. 1828(a)(1).

third party relationships is critical to
mitigating the risks of consumer harm
and confusion, consistent with the
statutory purpose underlying section
18(a) of the FDI Act, and the FDIC’s
mission to maintain and promote public
confidence in the banking system.

To the extent an IDI has a business
relationship with a third party that
provides deposit related services, it
would include reasonable provisions in
its policies and procedures to ensure the
marketing and advertising materials
provided to prospective depositors by
that third party do not misrepresent the
insurability of financial products. This
includes, for example, policies related
to training staff to review the marketing
and advertising materials to evaluate
whether such materials contain
misrepresentations about deposit
insurance.

Further, as appropriate to the
potential risk, an IDI should consider
policies and procedures related to steps
that the IDI might take to mitigate its
risk were the third party to misrepresent
deposit insurance and therefore cause
potential consumer confusion and harm
about a product provided by the IDI.

The policies and procedures related to
certain third parties would be
commensurate with the nature, size,
complexity, scope, and potential risk of
the deposit-taking activities. With
regard to third party relationships, IDIs
would be expected to focus on the
relationships that pose a higher degree
of risk to consumers. For example, there
may be third parties that have long-
standing, well-established, relationships
with the IDI such that the third party
has been offering products and services
on the IDI's behalf for many years.
Moreover, during this time, the third
party has been appropriately
representing deposit insurance. In other
cases, the IDI may be involved in
nascent relationships that are less
established, and involve novel
arrangements such that consumers may
not fully appreciate how deposit
insurance may or may not apply to the
IDI products and services that are being
offered. Assuming all other relevant
factors are equal, it would be reasonable
for an IDI to view the former
relationship as lower risk vis-a-vis the
latter, which would be considered
higher risk. Accordingly, in this
instance, it would be appropriate for an
IDI to focus its policies and procedures
on the higher-risk relationship, as the
activities performed via that
relationship pose a higher risk of
deposit insurance misrepresentation
and potential consumer harm.

It would also be prudent for policies
and procedures to include ensuring that
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third parties that provide marketing or
joint marketing services, web and other
electronic channel design, or similar
services, are aware of the IDIs
compliance policies under part 328.

Reservation of Authority

The proposed rule also provides that
the FDIC would reserve the authority to
take appropriate actions, including
supervisory or enforcement actions,
against any person that violates part
328. The existence of adequate policies
and procedures would not preclude the
FDIC from taking actions against IDIs or
third parties to address violations.

Crypto-Assets

Among other things, part 328
currently prohibits any person from
representing or implying that any
Uninsured Financial Product is insured
or guaranteed by the FDIC.33 This
prohibition applies to advertisements,
publications, and other disseminations
of information. The FDIC has recently
noted a number of misrepresentations of
insurance coverage and crypto-assets,34
and believes that part 328 should be
amended to make clear that
representations concerning crypto-assets
fall within its scope. Accordingly, the
proposed rule would amend the
definitions of “Non-Deposit Product”
and “Uninsured Financial Product” in
subpart B to include crypto-assets and
define crypto-asset as “‘any digital asset
implemented using cryptographic
techniques.” This would include a
digital asset that is a digital
representation of value that functions as
a medium of exchange, a unit of
account, and, or a store of value; as well
as a digital asset that has an equivalent
value in and is convertible to real
currency, or that acts as a substitute for
real currency and is not legal tender.

The proposed rule also includes
crypto-assets in subpart A’s definition of
“non-deposit product,” using the
definition of “crypto-asset” described
above. Accordingly, the non-deposit
sign requirements proposed in subpart
A would apply to crypto-assets. For
example, if an IDI’s ATM offered
customers the ability to purchase
crypto-assets, the ATM would be
required to clearly, continuously, and
conspicuously display disclosures
indicating that the crypto-assets: are not

33 “Uninsured Financial Product” is currently
defined to include non-deposit products, hybrid
products, investments, securities, obligations,
certificates, shares, or financial products other than
insured deposits.

34 See FDIC Press Release PR-60-2022, FDIC
Issues Cease and Desist Letters to Five Companies
for Making Crypto-Related False or Misleading
Representations About Deposit Insurance (Aug. 19,
2022).

insured by the FDIC; are not deposits;
and may lose value.

Expected Effects
Costs

The costs of the proposed rule would
be incurred by IDIs, as well as some
non-bank entities that may need to
update disclosures or marketing
materials. This section addresses these
two groups separately.

Costs to IDIs

According to data from recent Reports
of Condition and Income (Call Reports),
the FDIC insures the deposits of 4,780
IDIs operating approximately 80
thousand branches in the United
States.3® These IDIs are currently subject
to the existing requirements of part 328,
so the costs incurred by these IDIs by
the proposed rule would be limited to
activities to ensure compliance with the
new provisions in the proposed rule and
ameliorated by the extent to which IDIs
are already complying with the new
provisions. These activities include
updating the display of FDIC signs in
both physical and digital locations
where deposits are normally received
(including ATMs and websites), creating
and maintaining signs for non-deposit
products, segregating areas related to the
sale of non-deposit products from areas
where insured deposits are normally
received, and ensuring that FDIC signs
are not displayed in close proximity
with non-deposit product signs.

Data on the costs of updating the
displays of signs and segregating
physical areas within bank premises are
unavailable, but the FDIC expects these
costs would depend on the number of
branches operated by each IDI as well as
the complexities of each IDI’s branches.
The FDIC expects that larger banks are
more likely to have branches that are
nontraditional, complex, and/or offer
both deposit and non-deposit products.
For purposes of the proposed rule, the
FDIC estimates that IDIs with less than
$10 billion in assets would spend
approximately one hour per year to
complete these activities at each branch
while IDIs with at least $10 billion in
total consolidated assets (assets) would
spend approximately two hours per year
per branch, for a total annual burden of
approximately 120 thousand hours per
year across all IDIs 36 at an annual cost
of approximately $10 million.37

35 Call Reports as of June 30, 2022.

36 According to Call Reports as of June 30, 2022,
there were 4,619 IDIs with assets less than $10
billion operating 33,895 branches and 161 IDIs with
assets at least $10 billion operating 45,372
branches.

37Dollar costs for this analysis are based on a
$81.12 total hourly cost of compensation, a

The costs of complying with the
proposed rule’s requirements for digital
deposit-taking channels would also
depend on the complexities of each
IDI’s digital deposit-taking operations.
The FDIC expects that larger banks are
more likely to have more complex
digital operations or offer both deposit
and non-deposit products through their
digital deposit-taking operations. For
purposes of the proposed rule, the FDIC
estimates that, on average, IDIs would
incur a one-time burden of sixty hours
to update their digital operations to
incorporate the requirements in the
proposed rule, at an approximately cost
of $23 million for the industry.38 The
FDIC also estimates that, in years
subsequent to the enactment of the
proposed rule, IDIs with less than $10
billion in assets would spend
approximately ten additional hours per
year to comply with the digital deposit-
taking operation requirements of the
proposed rule, while IDIs with at least
$10 billion in assets would spend
approximately twenty additional hours
per year, at an annual cost of
approximately $4 million for the
industry.39

Finally, all IDIs must update their
policies and procedures to comply with
the proposed rule. These policies and
procedures would include, as
appropriate, provisions related to
monitoring and evaluating whether
certain third parties are in compliance
with subpart B. The FDIC recognizes
that the costs to implement and
maintain these policies and procedures
will vary across IDIs in ways that
depend on the specifics of each IDI's
operations or relationships with certain
third parties. For purposes of the
proposed rule, the FDIC estimates that,
on average, IDIs would incur a one-time

weighted average of the 75th percentile hourly
wages reported by the Bureau of Labor Statistics
(BLS) National Industry-Specific Occupational
Employment and Wage Estimates (OEWS) across
five occupational groups in the Depository Credit
Intermediation sector, as of May 2021, and adjusted
by 1.51 to include non-wage compensation and 1.08
to account for the change in the seasonally adjusted
Employment Cost Index for the Credit
Intermediation and Related Activities sector
(NAICS Code 522) between March 2021 and June
2022. For this analysis, the FDIC uses the following
estimated occupational burden weights and
occupational hourly labor costs: 14.4 percent for
executives and managers at $132.10 per hour, 4.3
percent for lawyers at $163.63 per hour, 36.5
percent for compliance officers at $63.78 per hour,
25.5 percent for IT professionals at $101.32 per
hour, and 19.3 percent for clerical workers at $37.34
per hour.

38 According to Call Reports as of June 30, 2022.
$23 million = 4,780 IDIs x 60 hours per IDI x $81.12
per hour.

39 According to Call Reports as of June 30, 2022.
$4 million = 4,619 IDIs x 10 hours per IDI x $81.12
per hour + 161 IDIs x 20 hours per IDI x $81.12 per
hour.
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burden of eighty hours to update their
policies and procedures to incorporate
the requirements in the proposed rule,
at an approximately cost of $31 million
for the industry.4® The FDIC also
estimates that, in years subsequent to
the enactment of the proposed rule, IDIs
would spend, on average, approximately
seventeen additional hours per year to
ensure that their policies and
procedures maintain compliance with
the proposed rule,#! at an annual cost of
approximately $7 million for the
industry.42 Based on the preceding
analysis, the FDIC expects that, if the
proposed rule were to be adopted, the
banking industry would incur
approximately $64 million in the first
year after adoption and approximately
$21 million in each subsequent year to
comply with the proposed amendments
to part 328.

Costs to Non-Bank Entities

The FDIC does not have direct data on
the number of non-bank entities that
would be affected by the proposed rule.
FDIC staff believe that the non-bank
entities affected by the requirement
would generally be classified in the
following North American Industry
Classification System (NAICS)
industries: Miscellaneous Financial
Investment Activities (NAICS Code
523999), Financial Transaction
Processing, Reserve & Clearinghouse
Activities (NAICS Code 522320),
Computer System Design and Related
Services (NAICS Code 5415), and
Investment Advice (NAICS Code
523930). According to recent Census
data, there were 144,556 firms in these
NAICS industries in 2019, the most
recent year for which such data is
available.43 However, not all of these
firms enter into agreements with IDIs or
otherwise engage in operations related
to insured deposits; FDIC staff believe
that the number of non-bank entities
engaged in such operations would be
considerably less than the number of
IDIs. For purposes of the proposed rule,
the FDIC estimates that the number of
affected non-bank entities would be
approximately one percent of firms in

40 According to Call Reports as of June 30, 2022.
$31 million = 4,780 IDIs x 80 hours per IDI x $81.12
per hour.

41 The FDIC estimates that twelve of the
seventeen hours are recordkeeping costs under the
Paperwork Reduction Act. The five remaining hours
are regulatory costs of compliance that are not
under the Paperwork Reduction Act.

42 According to Call Reports as of June 30, 2022.
$7 million = 4,780 IDIs x 17 hours per IDI x $81.12
per hour.

43(1,110 + 3,163 + 120,070 + 20,213 = 144,556)
2019 County Business Patterns. See number of firms
available at: https://www.census.gov/data/tables/
2019/econ/susb/2019-susb-annual.html, last
retrieved on June 30, 2022.

the NAICS industries listed above.
Therefore, the FDIC estimates that
approximately 1,500 non-bank entities
would be affected by the proposed rule.

Nonbanks have been statutorily
prohibited from falsely representing that
uninsured financial products are FDIC-
insured for many years. Thus, the
proposed rule would not create a new
prohibition on such misrepresentations,
but would clarify the types of
communications that can materially
misrepresent deposit insurance
coverage. The nonbank entities affected
by the proposed rule may need to
update their disclosures and marketing
materials to ensure that they neither
mis-use the FDIC’s official sign or any
FDIC-associated terms or images, nor
omit or fail to clearly and conspicuously
disclose material information that could
lead to a reasonable consumer being
unable to understand the extent or
manner of deposit insurance provided.
For purposes of the proposed rule, the
FDIC estimates that, on average, each
nonbank entity would spend an
additional thirty minutes per year to
comply with the proposed amendments
to subpart B., for a total cost of
approximately $60 thousand per year
across all nonbank entities affected by
the rule.#+

Benefits

Provided that affected entities are not
already complying with certain aspects
of the proposed rule, it would, if
adopted, produce benefits for the
banking industry as well as the general
public by providing clarity, and
requiring affected entities to provide
such clarity, to consumers about the
extent to which or the manner in which
products are insured by the FDIC. This
clarity would help consumers to more
clearly understand when they are
conducting business with IDIs and
when their funds are protected by the
FDIC’s deposit insurance, thereby
helping them avoid incurring financial
losses as a result of investing in
products they mistakenly thought were
FDIC-insured. The proposed rule would
reduce ambiguity about the nature of
deposit insurance in situations where
non-deposit products are offered by
IDIs, where insured deposits are
advertised by non-bank entities, or
where both non-deposit products and
deposit products are offered at the same
premise. The proposed rule would also
extend these benefits to digital deposit-
taking channels where physical
segregation is not possible. The
proposed rule would also require the

44 $7 million = 1,500 non-bank entities x 0.5
hours per IDI x $81.12 per hour.

clear, conspicuous, and consistent use
of the official FDIC sign and symbol in
both physical and digital locations.
These requirements would facilitate
consumers’ recognition of the FDIC’s
guarantee and reassure them of the
nature of deposit insurance for those
products. This effect will reinforce the
role of FDIC deposit insurance and
bolster confidence in the U.S. banking
sector.

As discussed previously, the
proposed rule would further clarify the
FDIC’s procedures for evaluating
potential violations of section 18(a)(4).
The proposed rule would generally be
consistent with existing practices used
by the FDIC with respect to these
matters. Furthermore, the proposed rule,
if adopted, would not affect the
application of related criminal
prohibitions under 18 U.S.C. 709.
Therefore, the FDIC believes that this
aspect of the proposed rule is unlikely
to have any significant effect on formal
or informal enforcement of the section
18(a)(4) prohibitions.

By providing the clarity described
above, the FDIC believes the proposed
rule would curtail instances in which
IDIs or non-bank entities potentially
misuse or misrepresent the FDIC’s name
or logo.45 When such an instance is
made public,6 the resulting public
discourse may increase consumer
uncertainty as to whether their own
funds are protected by the FDIC’s
deposit insurance. Consumers’
uncertainty as to the safety of their
funds may weaken the confidence that
underpins banks and our nation’s
broader financial system. The proposed
rule would reduce the frequency of
these types of instances going forward.
The FDIC does not have the data to
quantity the cost savings of this effect,
but expects that the reduction in such
instances would strengthen public
confidence in the FDIC deposit
insurance and the nation’s banking
system.

The FDIC invites comments on all
aspects of this Expected Effects section.
In particular, are there any effects of the
proposed rule that have not been
identified?

Alternatives Considered

The FDIC has considered a number of
alternatives to the proposed rule that
could meet its objectives in this
rulemaking, including proposals

45 There have been at least 165 such instances
recently—see FDIC 2019 Annual Report, p. 38 and
FDIC 2020 Annual Report, p. 47.

46 See, for example, a recent incident of a
misrepresentation of FDIC deposit insurance status
at https://www.federalreserve.gov/newsevents/
pressreleases/files/bcreg20220728a1.pdf.


https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20220728a1.pdf
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20220728a1.pdf
https://www.census.gov/data/tables/2019/econ/susb/2019-susb-annual.html
https://www.census.gov/data/tables/2019/econ/susb/2019-susb-annual.html
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suggested by commenters in response to
the 2020 and 2021 RFIs. Some of these
alternatives are described below. For the
reasons described, the FDIC views the
proposed rule as the most appropriate
and effective means of achieving its
policy objectives with respect to part
328.

Alternatives to Digital Official Sign for
Digital Deposit-Taking Channels

With respect to digital deposit-taking
channels, the FDIC considered
alternatives to the digital official sign
required by the proposed rule, including
plain text signage and disclosure
requirements.#” As discussed above, the
proposed digital sign is intended to
quickly and visually convey to
consumers that they are dealing directly
with an IDI rather than a non-bank
entity. This distinction is critical to
understanding the risks a consumer
faces, and the FDIC believes that it
warrants a requirement for consistent
visual signage. Plain text signage or
disclosures would not achieve this
objective as effectively.

Official Advertising Statement
Requirements—Allow “One-Click-
Away” Disclosures

Some commenters recommended that
the FDIC adopt a “one click away”’
approach for electronic or digital
advertisements (where the advertising
statement may not be immediately
visible to consumers but could be
reached through one mouse click) in
order to permit greater flexibility in
advertising formats.#8 The FDIC believes
that the proposed rule better meets its
objectives, as a “‘one click away”
approach places the burden on
consumers to obtain the necessary
information and makes it less likely that
they will do so. In addition, the
advertising statement options available
to IDIs under the proposed rule allow
significant flexibility in advertising
formats, as IDIs could use short titles
including ‘“Member of FDIC,” ‘“Member
FDIC,” or “FDIC-insured.” The FDIC
believes that these options would be
sufficient to permit advertising
flexibility.

47 See e.g., Hancock Whitney Bank Comment
Letter to 2021 RFI (May 24, 2021); Kasasa Comment
Letter to 2020 RFI (March 24, 2020) (stating that the
official sign should not be required on an IDI's
website or mobile applications but suggests
requiring, at minimum, the FDIC advertising
statement on certain pages).

48 See Hancock Whitney Bank Comment Letter to
2021 RFI (May 24, 2021); American Bankers
Association and Bank Policy Institute joint
comment letter to 2021 RFI (May 21, 2021); Kasasa
Comment Letter to 2020 RFI (March 24, 2020).

Administrative Law Matters

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency, in
connection with a proposed rule, to
prepare and make available for public
comment an initial regulatory flexibility
analysis that describes the impact of a
proposed rule on small entities.*9
However, a regulatory flexibility
analysis is not required if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
The Small Business Administration
(SBA) has defined ‘“small entities” to
include banking organizations with total
assets of less than or equal to $750
million.5° Generally, the FDIC considers
a significant effect to be a quantified
effect in excess of 5 percent of total
annual salaries and benefits per
institution, or 2.5 percent of total
noninterest expenses. The FDIC believes
that effects in excess of these thresholds
typically represent significant effects for
FDIC-supervised institutions. For the
reasons described below, the FDIC
certifies that the proposed rule will not
have a significant economic impact on
a substantial number of small entities.

As described in the Expected Effects
section, the proposed rule is expected to
affect all institutions whose deposits are
insured by the FDIC, as well as non-
bank entities who may potentially use
the official FDIC sign, advertising
statements, or otherwise make
representations that their products are
insured or guaranteed by the FDIC.
According to recent Call Reports, there
are 4,780 FDIC-insured IDIs.51 Of these,
approximately 3,394 would be
considered small entities for the
purposes of RFA.52 These small IDIs
operate approximately 13 thousand
deposit-taking offices. The number of
deposit-taking offices for each IDI range
from 1 to 21. As discussed in the
Expected Effects section, the FDIC
expects affected IDIs with less than $10
billion in assets, which are likely to

495 U.S.C. 601 et seq.

50 The SBA defines a small banking organization
as having $750 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended by 87 FR 18627, effective May
2, 2022). In its determination, the “SBA counts the
receipts, employees, or other measure of size of the
concern whose size is at issue and all of its
domestic and foreign affiliates.” See 13 CFR
121.103. Following these regulations, the FDIC uses
a covered entity’s affiliated and acquired assets,
averaged over the preceding four quarters, to
determine whether the covered entity is “small” for
the purposes of RFA.

51FDIC Call Reports, June 30, 2020.

52]d.

have less complex deposit-taking
operations and fewer offices than larger
IDIs, would spend, on average, 60 hours
to update their digital operations, 80
hours to implement policies and
procedures, and seven hours to update
physical signage at branches in the first
year. At average labor costs of $81.12
per hour, the expected first-year costs of
complying with the proposed rule
would average less than a percent of the
small IDIs’ total annual salaries and
benefits. These expected first-year costs
would exceed five percent of the total
annual salaries and benefits for only 20
small IDIs (comprising less than one
percent of the total number of affected
small IDIs). For subsequent years, the
costs of maintaining compliance are
even smaller. Thus, the proposed rule
would not significantly affect a
substantial numbers of small IDIs.

As described in the Expected Effects
section, the FDIC estimates that 1,500
non-bank entities would be affected by
this proposed rule. The FDIC does not
have data on the number of non-bank
entities that would be considered small
entities for the purposes of RFA. As a
conservative estimate, the FDIC assumes
all 1,500 affected non-bank entities are
small. As discussed in the Expected
Effects section, the FDIC estimates that
each non-bank entity would incur an
additional 30 minutes per year to
comply with the proposed amendments
to subpart B. At an estimated
compensation rate of $81.12, the
expected costs of complying with the
proposed rule would be less than $100
per year per non-bank small entity.

The proposed rule may also affect
private individuals who may potentially
misuse the FDIC name or logo or may
potentially misrepresent the nature of
deposit insurance. Private individuals
are not considered ““small entities”
under the RFA.

Given that the expected costs of the
proposed rule would be relatively small,
the FDIC certifies that the proposed rule
would not have a significant economic
impact on a substantial number of small
entities. The FDIC invites comments on
all aspects of the supporting information
provided in this RFA section. In
particular, would this proposed rule
have any significant effects on small
entities that the FDIC has not identified?

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3501-3521), the FDIC
may not conduct or sponsor, and a
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
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number. Certain provisions of the
proposed rule contain “collection of
information” requirements within the
meaning of the PRA.53 The information
collection requirements (IC) contained
in this notice of proposed rulemaking
have been submitted to OMB for review
and approval by FDIC under section
3507(d) of the PRA and §1320.11 of
OMB’s implementing regulations (5 CFR
part 1320) as a new information
collection.

Title of Proposed Information
Collection: Disclosure, Recordkeeping
and Reporting Requirements Related to
FDIC’s Official Sign and Advertising
Requirements, False Advertising,
Misrepresentation of Insured Status, and
Misuse of the FDIC’s Name or Logo.

OMB Control Number: 3064—[NEW].

Affected Public: Businesses or other
for-profit.

Respondents: Any FDIC-insured
depository institution and persons that
provide deposit-related services to
insured depository institutions or offer
insured depository institution’s deposit-
related products or services to other
parties.

Estimated Annual Burden:

The proposed rule contains the
following ten (10) information
collection requirements:

1. Signs within Institution Premises—
Banks <$10B, 12 CFR 328.3 (Third-Party
Disclosure; Mandatory). Proposed
§ 328.3 would impose PRA third-party
disclosure burden governing signage
within the premises of insured
depository institutions. This burden is
associated with the display of signage
for non-deposit products, segregating
areas offering non-deposit products, and
the use of electronic media. The FDIC
believes the hourly burden for these
activities differ among respondents. For
purposes of PRA, the FDIC would split
the burden into two information
collection categories: one for banks with
less than $10 billion in total
consolidated assets (assets) and one for
banks with at least $10 billion in assets.
This IC captures the burden for the
former group.

2. Signs within Institution Premises—
Banks >$10B, 12 CFR 328.3 (Third-Party
Disclosure; Mandatory). Proposed
§ 328.3 would impose PRA third-party
disclosure burden governing signage
within the premises of insured
depository institutions. This burden is
associated with the display of signage
for non-deposit products, segregating
areas offering non-deposit products, and

53 Information collection is defined under OMB’s
regulations at 5 CFR 1320(c). Certain requirements
in part 328 for public disclosure of the FDIC name
and/or logo are not information collections. See 5
CFR 1320(c)(2).

the use of electronic media. The FDIC
believes the hourly burden for these
activities differ among respondents. For
purposes of PRA, the FDIC would split
the burden into two ICs: one for banks
with less than $10 billion in total
consolidated assets (assets) and one for
banks with at least $10 billion in assets.
This IC captures the burden for the
latter group.

3. Signage for ATMs and Digital
Deposit-taking Channels—
Implementation, 12 CFR 328.4 and
328.5 (Third-Party Disclosure;
Mandatory). Proposed §§ 328.4 and
328.5 would impose PRA third-party
disclosure burden governing signs for
ATMs as well as digital deposit-taking
channels. This burden is associated
with the display of signage for both
deposit and non-deposit products. The
FDIC believes banks will incur burdens
in the first year to update their digital
channels to incorporate the amended
requirements in the proposed rule. This
IC captures the burden for these
implementation activities.

4. Signage for ATMs and Digital
Deposit-taking Channels—Banks
<$10B-Ongoing, 12 CFR 328.4 and
328.5 (Third-Party Disclosure;
Mandatory). Proposed §§ 328.4 and
328.5 would impose PRA third-party
disclosure burden governing signs for
ATMs as well as digital deposit-taking
channels. This burden is associated
with the display of signage for deposit
and non-deposit products. The FDIC
believes that, in years subsequent to
implementation, banks would incur
ongoing burdens to update and maintain
their digital channels to ensure
continual compliance with the
requirements in the proposed rule. For
purposes of PRA, the FDIC would split
this ongoing burden into two ICs: one
for banks with less than $10 billion in
total consolidated assets (assets) and
one for banks with at least $10 billion
in assets. This IC captures the burden
for the former group.

5. Signage for ATMs and Digital
Deposit-taking Channels—Banks
>$10B-Ongoing, 12 CFR 328.4 and
328.5 (Third-Party Disclosure;
Mandatory). Proposed §§ 328.4 and
328.5 would impose PRA third-party
disclosure burden governing signs for
ATMs as well as digital deposit-taking
channels. This burden is associated
with the display of signage for deposit
and non-deposit products. The FDIC
believes that, in years subsequent to
implementation, banks would incur
ongoing burdens to update and maintain
their digital channels to ensure
continual compliance with the
requirements in the proposed rule. For
purposes of PRA, the FDIC would split

the burden into two ICs: one for banks
with less than $10 billion in total
consolidated assets (assets) and one for
banks with at least $10 billion in assets.
This IC captures the burden for the
latter group.

6. Policies and Procedures—
Implementation, 12 CFR 328.8
(Recordkeeping; Mandatory). Proposed
§ 328.8 would require IDIs to establish
and maintain written policies and
procedures to achieve compliance with
part 328 including provisions related to
monitor and evaluate the activities of
persons that provide deposit-related
services to the IDI or offer the IDI's
deposit-related products or services to
other parties. The FDIC believes the
hourly burden for these activities can be
categorized into two distinct ICs
covering (1) implementation burdens
incurred in the first year in which the
policies and procedures are
implemented and (2) ongoing burden
incurred every subsequent year to
maintain compliance. This IC captures
the implementation burden.

7. Policies and Procedures—Ongoing,
12 CFR 328.8 (Recordkeeping;
Mandatory). Proposed § 328.8 would
require IDIs to establish and maintain
written policies and procedures to
achieve compliance with part 328
including provisions related to
monitoring and evaluating the activities
of persons that provide deposit-related
services to the Insured Depository
Institution or offer the Insured
Depository Institution’s deposit-related
products or services to other parties.
The FDIC believes the hourly burden for
these activities can be categorized into
two distinct ICs covering (1)
implementation burdens incurred in the
first year in which the policies and
procedures are implemented and (2)
ongoing burden incurred every
subsequent year to maintain
compliance. This IC captures the
ongoing burden.

8. Insured Depository Institution
Relationships—Implementation 12 CFR
328.102(b)(5) (Third-Party Disclosure;
Mandatory). Proposed § 328.102(b)(5)
would require covered non-bank entities
to ensure that their public statements
regarding deposit insurance comply
with the requirements in part 328. The
FDIC believes the hourly burden for
these activities can be categorized into
two distinct ICs covering (1)
implementation burdens incurred in the
first year in which the public statements
are amended and (2) ongoing burden
incurred every subsequent year to
ensure continual compliance. This IC
captures the implementation burden.

9. Insured Depository Institution
Relationships—Ongoing 12 CFR
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328.102(b)(5) (Third-Party Disclosure;
Mandatory). Proposed § 328.102(b)(5)
would require covered non-bank entities
to ensure that their public statements
regarding deposit insurance comply
with the requirements in part 328. The
FDIC believes the hourly burden for
these activities can be categorized into
two distinct ICs covering (1)
implementation burdens incurred in the
first year in which the public statements
are amended and (2) ongoing burden
incurred every subsequent year to
ensure continual compliance. This IC
captures the ongoing burden.

10. Request for Consent to Use Non-
English Language Advertising
Statement—12 CFR 328.3(f), proposed
12 CFR 328.6(f) (Reporting; Required to
Obtain or Retain a Benefit). Existing
§ 328.3(f), which the proposed rule
moves to § 328.6(f), requires IDIs to
obtain prior written approval of the
FDIC before using a non-English
equivalent of the official FDIC
advertising statement in an
advertisement.

Methodology and Assumptions

Estimated Annual Number of
Respondents

ICs 1-7 and IC 10 capture PRA
burdens incurred by insured depository
institutions (IDIs). According to recent
Reports of Condition and Income (Call
Reports), the FDIC supervised
approximately 4,780 insured depository
institutions (FDIC-supervised IDIs).54
These include 161 IDIs with assets at
least $10 billion and 4,619 IDIs entities
with assets less than $10 billion. Of
these, 3,394 IDIs are considered small
entities for purposes of the Regulatory
Flexibility Act.55

IC 1 captures PRA burdens incurred
by all IDIs with less than $10 billion in
assets, and IC 2 captures PRA burdens
incurred by all IDIs with at least $10
billion in assets. Using the Call Report
data summarized above, FDIC estimates
4,169 annual respondents for IC 1 and
161 annual respondents for IC 2.

ICs 3 and 6 capture implementation
burdens incurred by all 4,780 IDIs.
Implementation burdens are incurred in

54 See FDIC Call Reports, June 30, 2022.

55 The SBA defines a small banking organization
as having $750 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended by 87 FR 18627, effective May
2, 2022). In its determination, the “SBA counts the
receipts, employees, or other measure of size of the
concern whose size is at issue and all of its
domestic and foreign affiliates.” See 13 CFR
121.103. Following these regulations, the FDIC uses
an IDI’s affiliated and acquired assets, averaged over
the preceding four quarters, to determine whether
the IDI is “‘small” for the purposes of RFA.

the first year after the proposed rule
would become effective. Given that this
information collection request (ICR)
covers PRA burdens over three years,
FDIC annualize the counts of
respondents by dividing the total
number of respondents by three. Thus,
FDIC estimates 1,593 annual
respondents for ICs 3 and 6.

ICs 4, 5, and 7 capture the ongoing
PRA burdens incurred by the 4,169 IDIs
with less than $10 billion in assets, the
161 IDIs with at least $10 billion in
assets, and all 4,780 IDIs, respectively.
Ongoing burdens are incurred in two of
the three years after the proposed rule
would become effective. FDIC
annualizes the counts of respondents
accordingly. Thus, FDIC estimates 3,080
annual respondents for IC 4, 107 annual
respondents for IC 5 and 3,187 annual
respondents for IC 7.

ICs 8 and 9 capture PRA requirements
incurred by non-bank entities. The FDIC
does not have direct data on the number
of non-bank entities that would be
subject to part 328. FDIC assumes that
the affected non-bank entities would
generally be classified in the following
North American Industry Classification
System (NAICS) industries:
Miscellaneous Financial Investment
Activities (NAICS Code 523999),
Financial Transaction Processing,
Reserve & Clearinghouse Activities
(NAICS Code 522320), Computer
System Design and Related Services
(NAICS Code 5415), and Investment
Advice (NAICS Code 523930).
According to recent Census data, there
were 144,556 firms in these NAICS
industries in 2019, the most recent year
for which such data is available.5¢
However, not all of these firms enter
into agreements with IDIs or otherwise
engage in operations related to insured
deposits; FDIC assumes that the number
of non-bank entities engaged in such
operations would be considerably less
than the number of IDIs. For purposes
of this estimation, the FDIC assumes
that the number of covered non-bank
entities would be approximately one
percent of firms in the NAICS industries
listed above. Therefore, FDIC estimates
that approximately 1,500 non-bank
entities would incur burdens associated
with part 328. ICs 8 and 9 are
implementation and ongoing burdens,
respectively. FDIC annualizes the count
of respondents accordingly. Thus, FDIC
estimates 500 annual respondents for IC

56(1,110 + 3,163 + 120,070 + 20,213 = 144,556)
2019 County Business Patterns. See number of firms
at https://www.census.gov/data/tables/2019/econ/
susb/2019-susb-annual.html, last retrieved on June
30, 2022.

8 and 1,000 annual respondents for IC
9.

IC 10 captures PRA requirements
incurred by IDIs that submit requests to
the FDIC for the use of a non-English
equivalent of the official FDIC
advertising statement. The FDIC does
not have data on the historical annual
number of such requests submitted.
However, the FDIC has not handled
such a request since at least January 1,
2021 and believes it is unlikely that
such a request from an IDI would be
received within the next three years.
Since OMB’s system of record for PRA
burdens does not allow non-positive
respondent counts, FDIC uses an annual
respondent of one for IC 10 to preserve
the estimated burden calculations.

Estimated Annual Number of Responses
per Respondent

ICs 1 and 2 capture the activities that
respondents undertake at each of their
branches to comply with the PRA
requirements in 12 CFR 328.3. For
purposes of this ICR, FDIC designates
the activities at a single branch as a
single response by the respondent.
According to recent Call Reports, IDIs
with assets less than $10 billion operate
approximately 7 branches each, on
average, while IDIs with assets of at
least $10 billion have approximately
282 branches each, on average.5”
Accordingly, FDIC estimates 7
responses per year for IC 1 and 282
responses per year for IC 2.

For ICs 3-10, the activities that
respondents undergo throughout the
year to comply with the PRA
requirements in each IC can all be
considered part of a single annual
response to that IC. Therefore, FDIC
uses one as the number of annual
responses per respondent for these ICs.

Estimated Burden Hours per Response

ICs 1 and 2 capture the third-party
disclosure burden of ensuring that
signage within the premises of insured
depository institutions comply with part
328. Data on this burden are
unavailable. The FDIC assumes that
larger banks are more likely to have
branches that are nontraditional,
complex, and/or offer both deposit and
non-deposit products. While smaller
IDIs are more likely to operate simple
branches that offer only deposit
products and may not require extensive
revisions of signage, those that do may
require updates to their designated
areas. For purposes of this ICR, FDIC

57 According to Call Reports as of June 30, 2022,
there were 4,619 banks with assets less than $10
billion operating 33,895 branches and 161 IDIs with
assets at least $10 billion operating 45,372
branches.
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estimates the burden would be
approximately one hour per branch, on
average, for institutions with less than
$10 billion in assets and approximately
two hours per branch, on average, for
institutions with at least $10 billion in
assets. Accordingly, FDIC estimates
burdens as one hour per response for IC
1 and two hours per response for IC 2.
ICs 3, 4, and 5 capture the third-party
disclosure burden of ensuring that signs
for ATMs and digital deposit-taking
channels with part 328. Data on this
burden are unavailable. The FDIC
assumes that larger banks are more
likely to have more complex digital
operations or offer both deposit and
non-deposit products through their
digital deposit-taking operations.
However, these larger banks may also
have permanent IT teams in place that
could facilitate and/or reduce the hourly
burden of these changes. Conversely, for
smaller banks relying on third-party
web service providers, many may be
seeking compliance through the same
channel as others, which could create a
backlog of work on the third party web
service providers, making it so other
small banks experience a delay in
compliance timelines. For purposes of
this ICR, FDIC assumes that each IDI
will spend 60 hours, on average, in the
first year to implement the changes to
its ATM and digital deposit-taking
channels to comply with part 328. In
subsequent years, IDIs with less than
$10 billion in assets would spend
approximately 10 additional hours per
year, on average, to maintain ongoing

compliance, while IDIs with at least $10
billion in assets would spend
approximately 20 additional hours per
year, on average, to maintain ongoing
compliance. As such, FDIC estimates
burdens as 60 hours per response for IC
3, 10 hours per response for IC 4, and
20 hours per response for IC 5.

ICs 6 and 7 capture the recordkeeping
burden of ensuring that the IDIs’
policies and procedures comply with
part 328. FDIC assumes the
recordkeeping burden imposed relates
to documenting the development of
policies and procedures by compliance
officers and senior management that
would be appropriate to the institution’s
risk profile. This program would then be
reviewed, revised, and then approved
by the board of directors or other
executives at the institution. In
addition, part 238 requires that IDIs
monitor and evaluate certain third
parties to ensure that these third parties
are also in compliance with part 328.
Additional recordkeeping burden would
be incurred in documenting the results
of such monitoring activities. Data on
the hourly burden of these activities are
unavailable. For purposes of this ICR,
the FDIC assumes that each IDI, on
average, would spend approximately 80
hours in the first year to establish and/
or implement policies and
approximately 12 hours in each
subsequent year to revise and update
these documents. FDIC estimates
burdens as 80 hours per response for IC
6 and 12 hours per response for IC 7.

ICs 8 and 9 capture the burden of
ensuring that covered non-bank entities’
third-party disclosures comply with part
328. Data on this burden are
unavailable. The FDIC assumes each
covered non-bank entity, on average,
would spend approximately two and
one-half hours in the first year to
implement these procedures and
approximately one hour in each
subsequent year to revise and maintain
ongoing compliance. FDIC estimates
burdens as 2.5 hours per response for IC
8 and 1 hour per response for IC 9.58

IC 10 captures the reporting burden
incurred when an IDI requests approval
from the FDIC to use the non-English
equivalent of the official advertising
statement in any of its advertisements.
The FDIC believes that an IDI would
spend approximately two hours per
year, on average, to prepare and submit
such requests.

Estimated Annual Burden Summary

The estimated PRA burdens for the
proposed rule are summarized in the
Summary of Estimated Annual Burden
table below. For each IC, the burden
table lists the estimated annual number
of responses per respondent and
estimated time per response, as
described in the sections above. Note
that the counts of annual respondents
for ICs 3—9 have been annualized to
reflect a three year PRA cycle in which
respondents incur implementation costs
in the first year and ongoing costs in the
second and third years.

SUMMARY OF ESTIMATED ANNUAL BURDEN

: : Type of burden Number of Time per Annual
(?tf)(ljiggt?ct;r? rtlocgélsgggg) (fr)ézuency of re- rglsuprggggr?tfs responses per respor?se burden
sponse) respondent (HH:MM) (Hours)
1. Signs within Institution Premises—Banks <$10B, 12 | Third-Party Dis- 4619 7 1:00 32,333
CFR 328.3 (Mandatory). closure (An-
nual).
2. Signs within Institution Premises—Banks >$10B, 12 | Third-Party Dis- 161 282 2:00 90,804
CFR 328.3 (Mandatory). closure (An-
nual).
3. Signage for ATMs and Digital Deposit-taking Chan- | Third-Party Dis- 1593 1 60:00 95,580
nels—Implementation, 12 CFR 328.4 and 328.5 closure (An-
(Mandatory). nual).
4. Signage for ATMs and Digital Deposit-taking Chan- | Third-Party Dis- 3080 1 10:00 30,800
nels—Banks <$10B-Ongoing, 12 CFR 328.4 and closure (An-
328.5 (Mandatory). nual).
5. Signage for ATMs and Digital Deposit-taking Chan- | Third-Party Dis- 107 1 20:00 2,140
nels—Banks >$10B-Ongoing, 12 CFR 328.4 and closure (An-
328.5 (Mandatory). nual).
6. Policies and Procedures—Implementation, 12 CFR | Recordkeeping 1593 1 80:00 127,440
328.8 (Mandatory). (Annual).
7. Policies and Procedures—Ongoing, 12 CFR 328.8 | Recordkeeping 3187 1 12:00 38,244
(Mandatory). (Annual).

58 Note that these hourly burden estimates are
higher than the corresponding estimates in the
notice and request for comment published in the

Federal Register on September 8, 2022. The
increase reflects the additional requirements in the

proposed rule’s amendments to 12 CFR
328.102(b)(5).
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SUMMARY OF ESTIMATED ANNUAL BURDEN—Continued

: : Type of burden Number of Time per Annual
(g‘gﬁrrgt?gr?rt‘ocfelfcggg) (frequency of re- rglsunggggr?tfs responses per response burden
g P sponse) P respondent (HH:MM) (Hours)
8. Insured Depository Institution Relationships—Imple- | Third-Party Dis- 500 1 2:30 1,250
mentation 12 CFR 328.102(b)(5) (Mandatory). closure (An-
nual).
9. Insured Depository Institution Relationships—Ongo- | Third-Party Dis- 1000 1 1:00 1,000
ing 12 CFR 328.102(b)(5) (Mandatory). closure (An-
nual).
10. Request for Consent to Use Non-English Language | Reporting (On oc- 1 1 2:00 2
Advertising Statement—existing 12 CFR 328.3(f), casion).
proposed 12 CFR 328.6(f) (Required to Obtain or
Retain a Benefit).
Total Annual Burden (HOUIS) .........cccoouveeiiieniiniieie | eveeiieesieenieeieeniees | e niiesieees | eesieesneesnenseenns | sereeseeessneeseeennees 419,593

Source: FDIC.

Note: The annual burden estimate for a given collection is calculated in two steps. First, the total number of annual responses is calculated as
the whole number closest to the product of the annual number of respondents and the annual number of responses per respondent. Then, the
total number of annual responses is multiplied by the time per response and rounded to the nearest hour to obtain the estimated annual burden
for that collection. This rounding ensures the annual burden hours in the table are consistent with the values recorded in the OMB’s regulatory

tracking system.

Comments are invited on:

e Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information has practical utility;

e The accuracy of the agency’s
estimate of the burden of the collection
of information;

e Ways to enhance the quality, utility,
and clarity of the information to be
collected;

e Ways to minimize the burden of the
collection on respondents, including
through the use of automated collection
techniques or other forms of information
technology; and

o Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

Riegle Community Development and
Regulatory Improvement Act

Section 302 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (RCDRIA)
requires that the Federal banking
agencies, including the FDIC, in
determining the effective date and
administrative compliance requirements
of new regulations that impose
additional reporting, disclosure, or other
requirements on insured depository
institutions, consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations subject to certain
exceptions, new regulations and
amendments to regulations prescribed

by a Federal banking agency which
impose additional reporting,
disclosures, or other new requirements
on insured depository institutions shall
take effect on the first day of a calendar
quarter which begins on or after the date
on which the regulations are published
in final form.

Plain Language

Section 722 of the Gramm-Leach-
Bliley Act requires the Federal banking
agencies to use plain language in all
proposed and final rulemakings
published in the Federal Register after
January 1, 2000. The FDIC invites your
comments on how to make this proposal
easier to understand. For example:

¢ Has the FDIC organized the material
to suit your needs? If not, how could the
material be better organized?

e Are the requirements in the
proposed regulation clearly stated? If
not, how could the regulation be stated
more clearly?

e Does the proposed regulation
contain language or jargon that is
unclear? If so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand?

Request for Comment

The FDIC invites comment on all
aspects of this proposed rulemaking. In
particular, the FDIC seeks feedback on
the scope of the proposed rule and its
requirements, and responses to the
following specific questions:

Physical Signage

(1) Are there any aspects of the
proposed rule’s on-premises signage
requirements that would be challenging

to satisfy in a non-traditional footprint
branch? How could the proposed rule be
modified to better accommodate signage
needs in such branches while also
satisfying the FDIC’s objectives?

(2) With respect to the proposed rule’s
non-deposit signage requirements, are
there better alternative methods by
which IDIs might help consumers
distinguish insured deposits from non-
deposit products?

(3) Would it be beneficial to
consumers to standardize the design of
the proposed rule’s non-deposit
signage? If a standard design were
required, which design elements would
minimize any potential challenges
associated with integrating it into an
IDI’s other non-deposit product
marketing materials?

Digital Channels

(4) Are there any particular aspects of
a potential design or the placement of
the digital sign that might improve its
presentation or readability for
consumers, or minimize the any
potential technical challenges of
introducing this sign into digital
interfaces?

(5) Would it be beneficial to
consumers to require the digital sign on
other pages in addition to the
homepage, application, landing, login,
and transactional pages of an IDI’s
digital channels, including websites and
mobile applications?

(6) Should the proposed rule require,
rather than permit, IDIs to link the
digital sign to the FDIC BankFind tool?
Would IDIs face any unique
technological challenges in complying
with such a requirement?

(7) Does the proposed rule sufficiently
address the risk of confusion where
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consumers interact with deposits and
non-deposit products through the same
digital channels? Are there any
additional or alternative requirements
that would draw a clear distinction
between deposits and non-deposit
products on digital channels?

ATMs and Similar Devices

(8) Does the proposed rule’s
requirement to display the digital
version of the FDIC official sign on
ATMs and similar devices present
technical challenges? If so, are there
ways to address those challenges while
still displaying clear signage on deposit
insurance coverage for consumers?

(9) Do the proposed rule’s disclosure
requirements for ATMs and similar
devices sufficiently differentiate
between deposits and non-deposit
products? If not, please suggest better
alternative methods.

(10) Given potential requirements for
signs in physical branches, ATMs, and
digital channels, how long would it take
to revise systems and process for the
purposes of complying with a rule; what
should the compliance date(s) for the
rule be?

IDI Policies and Procedures

(11) With respect to the proposed
requirement for IDI’s to establish
policies and procedures to comply with
part 328, are there additional, or more
specific, criteria that institutions should
consider as part of its policies and
procedures?

Official Advertising Statement

(12) In addition to “FDIC-insured”,
are there other options for the short
advertising statement that the proposed
rule should allow?

Misrepresentations and Material
Omissions

(13) Are there additional practices or
scenarios that the FDIC should clarify as
being misrepresentations of deposit
insurance?

Non-Deposit Products

(14) Is the proposed definition of
crypto-asset in subparts A and B
appropriate?

List of Subjects in 12 CFR Part 328

Advertising, Bank deposit insurance,
Savings associations, Signs and
symbols.

Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation proposes to amend 12 CFR
part 328 as follows:

PART 328—ADVERTISEMENT OF
MEMBERSHIP, FALSE ADVERTISING,
MISREPRESENTATION OF INSURED
STATUS, AND MISUSE OF THE FDIC’S
LOGO

m 1. The authority citation for part 328
continues to read as follows:

Authority: 12 U.S.C. 1818, 1819 (Tenth),
1820(c), 1828(a).

m 2. Revise subpart A to read as follows:

Subpart A—Advertisement of
Membership

Sec.

328.0 Purpose.

328.1 Definitions.

328.2 Official sign.

328.3 Signs within institution premises and
offering of non-deposit products within
institution premises.

328.4 Signage for automated teller
machines and like devices.

328.5 Signs for digital deposit-taking
channels.

328.6 Official advertising statement
requirements.

328.7 Prohibition against receiving deposits
at same teller station or window as
noninsured institution.

328.8 Policies and Procedures.

§328.0 Purpose.

Subpart A of this part describes the
official sign and advertising statement
and prescribes their use by insured
depository institutions, as well as other

signs to prevent customer confusion in
the event non-deposit products are
offered by an insured depository
institution. Subpart A applies to insured
depository institutions, including
insured branches of foreign banks, but
does not apply to non-insured offices or
branches of insured depository
institutions located in foreign countries.

§328.1 Definitions.

Branch has the same meaning as the
term “domestic branch” as set forth
under section 3(o) of the Federal
Deposit Insurance Act, 12 U.S.C.
1813(0).

Corporation means the Federal
Deposit Insurance Corporation.

Crypto-asset means any digital asset
implemented using cryptographic
techniques.

Deposit has the same meaning as set
forth under section 3(/) of the Federal
Deposit Insurance Act, 12 U.S.C.
1813(D).

Digital deposit-taking channel means
any electronic communications method
through which an insured depository
institution accepts deposits.

Hybrid product means a product or
service that has both deposit product
features and non-deposit product
features. A sweep account is an example
of a hybrid product.

Insured depository institution has the
same meaning as set forth under section
3(c)(2) of the Federal Deposit Insurance
Act, 12 U.S.C. 1813(c)(2).

Non-deposit product means any
product that is not a “deposit”,
including, but not limited to: stocks,
bonds, government and municipal
securities, mutual funds, annuities
(fixed and variable), life insurance
policies (whole and variable), savings
bonds, and crypto-assets. For purposes
of this definition, a credit product is not
a non-deposit product.

§328.2 Official sign.

(a) Design. The official sign has the
following design:
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(b) Symbol. The “symbol” of the
Corporation, as used in this subpart,
shall be that portion of the official sign
consisting of “FDIC” and the two lines
of smaller type above and below
“FDIC.”

(c) Procuring signage. An insured
depository institution may procure the
official sign from the Corporation for
official use at no charge. Information on
obtaining the official sign is posted on
the FDIC’s internet website, https://
www.fdic.gov. Alternatively, insured
depository institutions may, at their
expense, procure from commercial
suppliers signs that vary from the
official sign in size, color, or material.
Any insured depository institution
which has promptly submitted a written
request for an official sign to the
Corporation shall not be deemed to have
violated this subpart by failing to
display the official sign, unless the
insured depository institution fails to
display the official sign after receipt
thereof.

(d) Required changes in signage. The
Corporation may require any insured
depository institution, upon at least
thirty (30) days’ written notice, to
change the wording of the official sign
in a manner deemed necessary for the
protection of depositors or others.

§328.3 Signs within institution premises
and offering of non-deposit products within
institution premises.

(a) Scope. This section governs
signage within the premises of insured
depository institutions and the offering
of non-deposit products within the
premises of insured depository
institutions.

(b) Display of official sign. Insured
depository institutions must
continuously, clearly, and
conspicuously display the official sign
in its principal place of business and all
of its branches (except branches
excluded from the scope of this subpart

under § 328.0) in the manner described
in this paragraph (b).

(1) Deposits received at teller windows
or stations. If deposits are usually and
normally received at teller windows or
stations, the insured depository
institution must display the official
sign:

(i) At each teller window or station
where deposits are usually and
normally received, in a size of 7” by 3”
or larger with black lettering on a gold
background; or

(ii) If the insured depository
institution does not offer non-deposit
products on the premises, at one or
more locations visible from the teller
windows or stations in a manner that
ensures a copy of the official sign is
large enough so as to be legible from
anywhere in that area.

(2) Deposits received in areas other
than teller windows or stations. If
insured deposits are usually and
normally received in areas of the
premises other than teller windows or
stations, the insured depository
institution must display the official sign
in one or more locations in a manner
that ensures a copy of the official sign
is large enough so as to be legible from
anywhere in those areas.

(3) Other locations within the
premises. An insured depository
institution may display the official sign
in locations at the institution other than
those required by this section, except for
areas where non-deposit products are
offered.

(4) Varied signs. An insured
depository institution may display signs
that vary from the official sign in size,
color, or material at any location where
display of the official sign is required or
permitted under this paragraph.
However, any such varied sign that is
displayed in locations where display of
the official sign is required must not be
smaller in size than the official sign,
must have the same color for the text

and graphics, and includes the same
content.

(5) Newly insured institutions. An
insured depository institution shall
display the official sign as described in
this section no later than its twenty-first
calendar day of operation as an insured
depository institution, unless the
institution promptly requested the
official sign from the Corporation, but
did not receive it before that date.

(a) Non-deposit products offered on
IDI premises—(1) Segregated areas. If
non-deposit products are offered within
the premises, those products must be
physically segregated from areas where
insured deposits are usually and
normally accepted. The institution must
identify areas where activities related to
the sale of non-deposit investment
products occur and clearly delineate
and distinguish those areas from the
areas where insured deposit-taking
activities occur.

(2) Non-deposit signage. At each
location within the premises where non-
deposit products are offered, an insured
depository institution must
continuously, clearly, and
conspicuously display signage
indicating that the non-deposit
products: are not insured by the FDIC;
are not deposits and may lose value.
Such signage may not be displayed in
close proximity to the official sign.

(d) Electronic media. Insured
depository institutions may use
electronic media to display the official
sign and non-deposit sign required by
this section.

§328.4 Signage for automated teller
machines and like devices.

(a) Scope. This section governs
signage for IDI’s automated teller
machines or other remote electronic
facilities that receive deposits.

(b) Display of official sign. An IDI's
automated teller machine or like device
that receives deposits for an insured
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depository institution must clearly,
continuously, and conspicuously
display a digital version of the official
sign on its home page or screen and on
each transaction page or screen relating
to deposits.

(c) Non-deposit signage. If an IDI’s
automated teller machine or like device
receives deposits for an insured
depository institution and offers access
to non-deposit products, the machine
must clearly, continuously, and
conspicuously display electronic
disclosures indicating that such non-
deposit products: are not insured by the
FDIC; are not deposits; and may lose
value. These disclosures must be
displayed on each transaction page or
screen relating to non-deposit products.

§328.5 Signs for digital deposit-taking
channels.

(a) Scope. This section governs
signage for digital deposit-taking
channels, including insured depository
institutions’ websites and web-based or
mobile applications that offer the ability
to make deposits electronically and
access to deposits at insured depository
institutions.

(b) Design. The digital sign required
by the provisions of this section has the
following design: [Image of sign for
digital deposit-taking channels that
FDIC expects would prominently bear
the name of the FDIC and the statement
that insured deposits are backed by the
full faith and credit of the U.S.
Government TBD]

(c) Display of digital sign. An insured
depository institution must clearly,
continuously and conspicuously display
the digital sign specified in paragraph
(b) of this section on its digital deposit
taking channels in the following pages
or screens:

(1) The initial or homepage of the
website or application;

(2) Landing or login pages; and

(3) Pages where the customer may
transact with deposits.

(4) A digital sign continuously
displayed near the top of the relevant
page or screen in close proximity to the
IDI's name would be considered clear
and conspicuous.

(d) Non-deposit signage. If a digital
deposit-taking channel offers both
access to deposits at an insured
depository institution and non-deposit
products, the insured depository
institution must clearly and
conspicuously display signage
indicating that the non-deposit
products: are not insured by the FDIC;
are not deposits and may lose value.
This signage must be displayed:

(1) Via a one-time notification that is
dismissed by an action of the user,
when the page is initially accessed; and

(2) Continuously on each page
relating to non-deposit products. This
non-deposit signage may not be
displayed in close proximity to the
digital sign required by paragraph (c) of
this section.

§328.6 Official advertising statement
requirements.

(a) Advertisement defined. The term
“advertisement,” as used in this
subpart, shall mean a commercial
message, in any medium, that is
designed to attract public attention or
patronage to a product or business.

(b) Official advertising statement. The
official advertising statement shall be in
substance as follows: “Member of the
Federal Deposit Insurance Corporation.’

(1) Optional short title and symbol.
The short title “Member of FDIC,”
“Member FDIC,” “FDIC-insured,” or a
reproduction of the symbol of the
Corporation (as described in § 328.2(b)),
may be used by insured depository
institutions at their option as the official
advertising statement.

(2) Size and print. The official
advertising statement shall be of such
size and print to be clearly legible. If the
symbol of the Corporation is used as the
official advertising statement, and the
symbol must be reduced to such
proportions that the two lines of smaller
type above and below “FDIC” are
indistinct and illegible, those lines of
smaller type may be blocked out or
dropped.

(c) Use of official advertising
statement in advertisements—(1)
General requirement. Except as
provided in paragraph (d) of this
section, each insured depository
institution shall include the official
advertising statement prescribed in
paragraph (b) of this section in all
advertisements that either promote
deposit products and services or
promote non-specific banking products
and services offered by the institution.
For purposes of this section, an
advertisement promotes non-specific
banking products and services if it
includes the name of the insured
depository institution but does not list
or describe particular products or
services offered by the institution. An
example of such an advertisement
would be, “Anytown Bank, offering a
full range of banking services.”

(2) Foreign depository institutions.
When a foreign depository institution
has both insured and noninsured U.S.
branches, the depository institution
must also identify which branches are
insured and which branches are not

s

insured in all of its advertisements
requiring use of the official advertising
statement.

(3) Newly insured institutions. A
depository institution shall include the
official advertising statement in its
advertisements no later than its twenty-
first day of operation as an insured
depository institution.

(d) Types of advertisements which do
not require the official advertising
statement. The following types of
advertisements do not require use of the
official advertising statement:

(1) Statements of condition and
reports of condition of an insured
depository institution which are
required to be published by State or
Federal law;

(2) Insured depository institution
supplies such as stationery (except
when used for circular letters),
envelopes, deposit slips, checks, drafts,
signature cards, deposit passbooks,
certificates of deposit, etc.;

(3) Signs or plates in the insured
depository institution offices or attached
to the building or buildings in which
such offices are located;

(4) Listings in directories;

(5) Advertisements not setting forth
the name of the insured depository
institution;

(6) Entries in a depository institution
directory, provided the name of the
insured depository institution is listed
on any page in the directory with a
symbol or other descriptive matter
indicating it is a member of the Federal
Deposit Insurance Corporation;

(7) Joint or group advertisements of
depository institution services where
the names of insured depository
institutions and noninsured institutions
are listed and form a part of such
advertisements;

(8) Advertisements by radio or
television, other than display
advertisements, which do not exceed
thirty (30) seconds in time;

(9) Advertisements which are of the
type or character that make it
impractical to include the official
advertising statement, including, but not
limited to, promotional items such as
calendars, matchbooks, pens, pencils,
and key chains; and

(10) Advertisements which contain a
statement to the effect that the
depository institution is a member of
the Federal Deposit Insurance
Corporation, or that the depository
institution is insured by the Federal
Deposit Insurance Corporation, or that
its deposits or depositors are insured by
the Federal Deposit Insurance
Corporation to at least the standard
maximum deposit insurance amount (as
defined in § 330.1(0)) for each depositor.
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(e) Restrictions on using the official
advertising statement when advertising
non-deposit products—(1) Non-deposit
product advertisements. Except as
provided in paragraph (e)(3) of this
section, an insured depository
institution shall not include the official
advertising statement, or any other
statement or symbol which implies or
suggests the existence of Federal deposit
insurance, in any advertisement relating
solely to non-deposit products.

(2) Hybrid product advertisements.
Except as provided in paragraph (e)(3)
of this section, an insured depository
institution shall not include the official
advertising statement, or any other
statement or symbol which implies or
suggests the existence of Federal deposit
insurance, in any advertisement relating
solely to hybrid products.

(3) Mixed advertisements. In
advertisements containing information
about both insured deposit products and
non-deposit products or hybrid
products, an insured depository
institution shall clearly segregate the
official advertising statement or any
similar statement from that portion of
the advertisement that relates to the
non-deposit products.

() Official advertising statement in
non-English language. The non-English
equivalent of the official advertising
statement may be used in any
advertisement, provided that the
translation has had the prior written
approval of the Corporation.

§328.7 Prohibition against receiving
deposits at same teller station or window as
noninsured institution.

(a) Prohibition. An insured depository
institution may not receive deposits at
any teller station or window where any
noninsured institution receives deposits
or similar liabilities.

(b) Exception. This section does not
apply to deposits received at an
automated teller machine or other
remote electronic facility that receives
deposits for an insured depository
institution, or to deposits facilitated
through a digital deposit-taking channel.

§328.8 Policies and Procedures.

(a) Policies and Procedures. An
Insured Depository Institution must
establish and maintain written policies
and procedures to achieve compliance
with this part. Such policies and
procedures must be commensurate with
the nature, size, complexity, scope, and
potential risk of the deposit-taking
activities of the Insured Depository
Institution and must include, as
appropriate, provisions related to
monitoring and evaluating activities of
persons that provide deposit-related

services to the Insured Depository
Institution or offer the Insured
Depository Institution’s deposit-related
products or services to other parties.
(b) Reservation of authority. Nothing
in this section shall be construed to
limit the FDIC’s authority to address
violations of this part, the FDIC’s
authority to interpret the rules in this
part, or any other authority the FDIC has
pursuant to any other laws or
regulations.
m 3. Amend § 328.101 by adding the
definitions for “Crypto-asset” and
“Deposit” in alphabetical order, and
revising the definitions for “FDIC-
Associated Images”, “Hybrid Product”,
“Non-Deposit Product”, and
“Uninsured Financial Product” to read
as follows:

Subpart B—False Advertising,
Misrepresentation of Insured Status,
and Misuse of the FDIC’s Name or
Logo

§328.101 Definitions.

* * * * *

Crypto-asset means any digital asset
implemented using cryptographic
techniques.

Deposit has the same meaning as set
forth under section 3(1) of the Federal
Deposit Insurance Act, 12 U.S.C.
1813(1).

* * * * *

FDIC-Associated Images means the
Seal of the FDIC, alone or within the
letter C of the term FDIC; the Official
Sign and Symbol of the FDIC, as set
forth in § 328.2; the digital sign set forth
in § 328.5; the Official Advertising
Statement, as set forth in § 328.6; any
similar images; and any other signs and
symbols that may represent or imply
that any deposit, liability, obligation
certificate, or share is insured or
guaranteed in whole or in part by the
FDIC.

* * * * *

Hybrid Product has the same meaning
as set forth under § 328.1.

* * * * *

Non-Deposit Product means any
product that is not a “deposit”,
including, but not limited to: stocks,
bonds, government and municipal
securities, mutual funds, annuities
(fixed and variable), life insurance
policies (whole and variable), savings
bonds, and crypto-assets. For purposes
of this definition, a credit product is not
a non-deposit product.

* * * * *

Uninsured Financial Product means
any Non-Deposit Product, Hybrid-
Product, investment, security,
obligation, certificate, share, crypto-

asset or financial product other than an
“Insured Deposit” as defined in this
section.

m 4. Amend § 328.102 by adding
paragraph (a)(3)(viii) and revising
paragraphs (b)(3)(ii), (b)(4)(i), (b)(5), and
(b)(6)(ii) to read as follows:

§328.102 Prohibition.
L

Eg)) * x %

(viii) Use of FDIC-Associated Terms
or FDIC-Associated Images, in a manner
that inaccurately states or implies that a
person other than an Insured Depository
Institution is insured by the FDIC.

(b) EE

(3) * x %

(ii) The statement omits or fails to
clearly and conspicuously disclose
material information that would be
necessary to prevent a reasonable
consumer from being misled, regardless
of whether any such consumer was
actually misled.

(4) L

(i) A person or Uninsured Financial
Products are insured or guaranteed by
the FDIC;

* * * * *

(5) Without limitation, a statement
regarding deposit insurance will be
deemed to omit or fail to clearly and
conspicuously disclose material
information if the absence of such
information could lead a reasonable
consumer to believe any of the material
misrepresentations set forth in
paragraph (b)(4) of this section or could
otherwise result in a reasonable
consumer being unable to understand
the extent or manner of deposit
insurance provided. Examples of such
material information include, but are
not limited to, the following:

(i) A statement made by a person
other than an Insured Depository
Institution that represents or implies
that an advertised product is insured by
the FDIC that fails to identify the
Insured Depository Institution(s) with
which the representing party has a
direct or indirect business relationship
for the placement of deposits and into
which the consumer’s deposits may be
placed;

(ii) A statement made by a person that
is not an insured depository institution
regarding deposit insurance that fails to
clearly and conspicuously disclose that
the person is not an FDIC-insured
depository institution and that FDIC
insurance only covers the failure of the
FDIC-insured depository institution. A
statement that a person is not an FDIC-
insured bank and deposit insurance
covers the failure of an insured bank
would be considered a clear statement
for purposes of this provision.
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(iii) A statement made by a person
regarding deposit insurance in a context
where deposits and non-deposit
products are involved that fails to
clearly and conspicuously differentiate
between Insured Deposits and Non-
Deposit Products by disclosing that
Non-Deposit Products: are not insured
by the FDIC; are not deposits; and may
lose value.

(iv) A statement made by a person
regarding pass-through deposit
insurance coverage that fails to clearly
and conspicuously disclose that certain
conditions must be satisfied for pass-
through deposit insurance coverage to
apply.

(6) * x %

(ii) Has been advised by the FDIC in
an advisory letter, as provided in
§ 328.106(a), or has been advised by
another governmental or regulatory
authority, including, but not limited to,
another Federal banking agency, the
Federal Trade Commission, the Bureau
of Consumer Financial Protection, the
U.S. Department of Justice, or a state
bank supervisor, that such
representations are false or misleading;
and
* * * * *

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on December 13,
2022.

James P. Sheesley,

Assistant Executive Secretary.

[FR Doc. 2022-27349 Filed 12—20-22; 8:45 am]
BILLING CODE 6714-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

14 CFR Part 1421
[Docket No. CPSC—2021-0014]

Notice of Availability and Request for
Comment: “Study of Debris
Penetration of Recreational Off-
Highway Vehicle (ROV) Proof-of-
Concept (POC) Floorboard Guards”

AGENCY: Consumer Product Safety
Commission.

ACTION: Proposed rule; availability of
supplemental information.

SUMMARY: The U.S. Consumer Product
Safety Commission (Commission or
CPSC) is announcing the availability of,
and seeking comment on, a report from
SEA, Ltd. (SEA), “Study of Debris
Penetration of Recreational Off-Highway
Vehicle (ROV) Proof-of-Concept (POC)
Floorboard Guards” (SEA Technical
Report). This report is related to CPSC’s
notice of proposed rulemaking (NPR)

regarding off-highway vehicle debris
penetration hazards. CPSC contracted
with SEA to perform debris penetration
tests on POC floorboard guards per the
test methods described in the NPR. The
SEA Technical Report also evaluates an
alternative test method for debris
penetration that is proposed in two draft
voluntary standards. The SEA testing
evaluates the effectiveness of the test
methods in addressing the debris
penetration hazard and the feasibility of
the proposed requirements in the NPR.

DATES: Comments must be received by
January 20, 2023.

ADDRESSES: Submit comments,
identified by Docket No. CPSC-2021—
0014, by any of the following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at:
www.regulations.gov. Follow the
instructions for submitting comments.
CPSC typically does not accept
comments submitted by electronic mail
(email), except as described below.
CPSC encourages you to submit
electronic comments by using the
Federal eRulemaking Portal.

Mail/hand delivery/courier/
confidential Written Submissions:
Submit comments by mail, hand
delivery, or courier to: Office of the
Secretary, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; telephone: (301)
504-7479. If you wish to submit
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public, you
may submit such comments by mail,
hand delivery, or courier, or you may
email them to: cpsc-os@cpsc.gov.

Instructions: All submissions must
include the agency name and docket
number. CPSC may post all comments
without change, including any personal
identifiers, contact information, or other
personal information provided, to
www.regulations.gov. Do not submit
through this website: confidential
business information, trade secret
information, or other sensitive or
protected information that you do not
want to be available to the public. If you
wish to submit such information, please
submit it according to the instructions
for mail/hand delivery/courier/
confidential written submissions.

Docket: For access to the docket to
read background documents or
comments received, go to:
www.regulations.gov, and insert the
docket number, CPSC-2021-0014, into
the “Search” box, and follow the
prompts.

FOR FURTHER INFORMATION CONTACT: Han
Lim, Directorate for Engineering
Sciences, U.S. Consumer Product Safety
Commission, 5 Research Place,
Rockville, MD 20850; telephone: (301)
987-2327; email: hlim@cpsc.gov.
SUPPLEMENTARY INFORMATION: CPSC is
engaged in a rulemaking to address
debris penetration hazards associated
with ROVs and Utility Task/Terrain
Vehicles (UTVs). On July 21, 2022, the
Commission published in the Federal
Register an NPR regarding a Safety
Standard for Debris Penetration
Hazards, 87 FR 43688.

The NPR proposed test methods to
address debris penetration hazards
associated with ROVs and UTVs. The
Outdoor Power Equipment Institute
(OPE]) and Recreational Off-Highway
Vehicle Association (ROHVA), two
industry groups that represent ROV and
UTV manufacturers in the United
States, have proposed a different debris
penetration test method in two draft
voluntary standards.! These two draft
standards, ANSI/OPEI B71.9-202x and
ANSI/ROHVA-1-202x, include a drop
test with an impact energy of 355 joules
(the “355 ] drop test”) that OPEI and
ROHVA assert will address the debris
penetration hazard.2 OPEI and ROHVA
proposed this test method as an
alternative to the NPR test methods.
OPEI and ROHVA assert that the energy
level used in the 355 J drop test method
is based on the OPEI and ROHVA
members’ warranty claim and incident
data.

CPSC contracted with SEA to perform
debris penetration tests on POC
floorboard guards per the test methods
described in the NPR and the 355 J drop
test method in the two draft voluntary
standards. The Technical Report,
“Study of Debris Penetration of
Recreational Off-highway Vehicle (ROV)
Proof-of-Concept (POC) Floorboard
Guards,” completed by SEA in October
2022, provides discussion and test
results from testing to the proposed
requirements in the NPR, and to the 355
] drop test method proposed in the two
draft voluntary standards. SEA
conducted this testing to evaluate the
feasibility and effectiveness of POC

10PEI balloted the proposed test on August 3,
2022. ROHVA balloted the proposed test on
September 8, 2022.

2OPEI included the draft proposed drop test
procedure in a comment to the ROV/UTV Debris
Penetration NPR (pages 29 to 32 in the PDF
attachment): https://www.regulations.gov/comment/
CPSC-2021-0014-0191. The drop test method
involves a 2-inch diameter wood penetrator dowel
that strikes an ROV/UTYV floorboard surface when
an 80-pound weight is dropped onto the dowel
from 1 meter. The drop weight is dropped in a
guided path using a plastic pipe or other means to
allow for vertical free fall.


https://www.regulations.gov/comment/CPSC-2021-0014-0191
https://www.regulations.gov/comment/CPSC-2021-0014-0191
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:cpsc-os@cpsc.gov
mailto:hlim@cpsc.gov
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floorboard guards that conform to the
proposed requirements in the NPR, as
well as to assess the NPR and 355 ] drop
test methods.

SEA conducted debris penetration
tests using full-scale, autonomously
driven ROVs. SEA also tested a
simulated ROV sled system it
previously developed,? to evaluate POC
floorboard guards’ strength and their
ability to reduce the debris penetration
hazard. Both the sled tests and
autonomous ROV were used to simulate
an ROV colliding with an embedded
tree branch (represented by a wooden
dowel).

The sled tests were conducted in
accordance with the proposed
requirements in the NPR. Specifically, a
simulated vehicle was propelled in a
straight-line path towards 2-inch and 3-
inch diameter wooden dowels at 10, 12,
and 14 mph speeds. The report
describes how floorboard guards can be
designed to prevent debris penetration
at 10 mph, as proposed in the NPR. All
tests that had POC aluminum floorboard
guards that were at least 0.125 inches
thick did not have debris penetrations.
These POC floorboard guards are
thinner than an aftermarket floorboard
guard that passed a 10 mph test during
the 2021 SEA study, which was 0.170
inch thick. Test results also showed that
POC floorboard guards capable of
resisting debris penetration at 10 mph
were additionally capable of resisting
debris penetration at speeds greater than
10 mph. These test results appear to
confirm the feasibility of designing
floorboard guards that effectively reduce
the risk to consumers of debris
penetration hazards.

The SEA Technical Report also
contains results of sled tests evaluating
a commercially available, model year
2022 plastic floorboard that OPEI and
ROHVA members indicated conforms to
the draft 355 J drop test method. The
SEA report compares the impact results
at the 355 J energy level per the NPR test
condition of a fully loaded vehicle
traveling at 10 mph, which is
approximately a 10,000 J energy level.
The sled speed found to produce an
impact energy level equivalent to the
355 J test condition is approximately 2.2
mph. Although no debris penetration of
the plastic floorboard occurred at the 2.2
mph test condition, debris penetration
did occur at the NPR’s 10 mph test

3For background information, the following 2021
SEA report describes the development of the
autonomous and sled test methods and debris
penetration testing of commercially available
aftermarket floorboard guards: https://
www.cpsc.gov/content/Study-of-Debris-Penetration-
of-Recreational-Off-Highway-Vehicle-ROV-
Floorboards.

condition, as well as at a 6 mph test
condition. The 10 mph speed is
representative of incidents reviewed by
CPSC and SEA staff, and it is reasonable
to assume that drivers will operate
ROVs and UTVs at these speeds in
wooded areas where debris is likely.
Thus, the test results indicate that the
OPEI/ROHVA proposed 355 ] energy
drop test method draft requirement does
not adequately prevent debris
penetration at 10 mph and poses a risk
of debris penetration that could cause
serious injury or death to ROV and UTV
occupants.

The Commission seeks public
comment on the SEA Technical Report.
The report is available on CPSC’s
website at: https://www.cpsc.gov/
content/Study-of-Debris-Penetration-of-
Recreational-Off-highway-Vehicle-ROV-
Proof-of-Concept-POC-Floorboard-
Guards.

Comments must be received by
January 20, 2023.

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2022-27640 Filed 12-20-22; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 51
RIN 2900-AR62

Payments Under State Home Care
Agreements for Nursing Home Care

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs proposes to amend its State
home per diem regulation to provide a
new formula for calculating the
prevailing rate VA would pay a State
home that enters into a State home care
agreement to provide nursing home care
to eligible veterans.

DATES: Comments must be received on
or before February 21, 2023.
ADDRESSES: Comments must be

submitted through www.regulations.gov.

Except as provided below, comments
received before the close of the
comment period will be available at
www.regulations.gov for public viewing,
inspection, or copying, including any
personally identifiable or confidential
business information that is included in
a comment. We post the comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: https://

www.regulations.gov. VA will not post
on Regulations.gov public comments
that make threats to individuals or
institutions or suggest that the
commenter will take actions to harm the
individual. VA encourages individuals
not to submit duplicative comments. We
will post acceptable comments from
multiple unique commenters even if the
content is identical or nearly identical
to other comments. Any public
comment received after the comment
period’s closing date is considered late
and will not be considered in the final
rulemaking.

FOR FURTHER INFORMATION CONTACT: Lisa
Minor, National Director, Facilities
Based Care, Geriatrics and Extended
Care, 12GEC, Veterans Health
Administration, Department of Veterans
Affairs, 810 Vermont Avenue NW,
Washington, DC 20420, (202) 632—-8320.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATION:
I. Background

The State homes program is the
largest provider of long-term care for our
Nation’s veterans with more than 162
State homes across all 50 states and
Puerto Rico, totaling over 30,000 beds.
They provide skilled nursing care,
domiciliary care, and adult day health
care (ADHC) to both veterans and non-
veterans. Each State home is owned,
operated, and managed by each State’s
government. In order to qualify for VA
per diem payments, a State home
facility must be formally recognized and
certified by VA as meeting the
requirements and standards (e.g.,
quality of life, quality of care, physical
environment, etc.) necessary to receive
such payments. After certification, VA
reviews each State home annually to
ensure continued compliance with VA’s
requirements and standards.

As it pertains to nursing home care,
VA pays State homes a per diem for
each eligible veteran who receives
nursing home care from a State home.
There are two types of per diem rates
that VA may pay a State home for
providing nursing home care: a basic
rate for veterans who meet the State
nursing home per diem eligibility
criteria or a prevailing rate for certain
veterans with service-connected
disabilities for whom the State provides
nursing home care pursuant to a State
home care agreement (SHCA). This
rulemaking proposes changes that
would affect the prevailing rate for
nursing home care, not the basic rate.

II. Authority

VA has authority to pay State homes
for providing nursing home care to
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https://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
https://www.cpsc.gov/content/Study-of-Debris-Penetration-of-Recreational-Off-Highway-Vehicle-ROV-Floorboards
https://www.cpsc.gov/content/Study-of-Debris-Penetration-of-Recreational-Off-Highway-Vehicle-ROV-Floorboards
https://www.cpsc.gov/content/Study-of-Debris-Penetration-of-Recreational-Off-Highway-Vehicle-ROV-Floorboards
https://www.cpsc.gov/content/Study-of-Debris-Penetration-of-Recreational-Off-Highway-Vehicle-ROV-Floorboards

Federal Register/Vol. 87, No. 244/ Wednesday, December 21, 2022 /Proposed Rules

78039

eligible veterans under title 38 of the
United States Code (U.S.C.), sections
1741 through 1745. Section 1745(a) sets
forth VA’s ability to enter into contracts
or agreements with State homes to pay
for nursing home care provided to
eligible veterans within such homes.
Section 1745(a)(2) further states that the
payments by VA to State homes under
such contracts or agreements shall be
based on a formula, developed by the
Secretary in consultation with the State
home, to adequately reimburse the State
home for the care.

Current §51.41 of title 38 of the Code
of Federal Regulations (CFR)
implements VA’s authority under
section 1745 to enter into contracts or
agreements with State homes for
nursing home care provided to eligible
veterans. Paragraph (a) provides that VA
and State homes may enter into both
contracts and agreements, but each
veteran’s care will be paid through only
one of these two instruments. We are
not proposing any changes to paragraph
(a) in this rulemaking. Paragraph (b)
addresses payment to State homes by
VA when the State home provides care
under a contract. We are not proposing
any changes to paragraph (b) in this
rulemaking. Paragraph (c) addresses
payment to State homes by VA when
the State home provides care under a
SHCA. Specifically, paragraph (c)
provides the formula for calculating the
prevailing rate. We are proposing
changes to paragraph (c) in this
rulemaking by:

e Listing the current steps used to
calculate the prevailing rate in
subparagraphs and labeling them.

¢ Establishing a baseline fiscal year
from the current prevailing rate and the
Market Basket rate.

¢ Adding an additional step of
applying the Market Basket rate to track
with increased costs in a new
subparagraph.

¢ Revising the note.

e Making a few technical corrections
(i.e., grammatic changes).

II1. Current § 51.41(c)(1): Formula Used
To Calculate Prevailing Rates

Currently, the prevailing rate is
specific to each State home and is
published each year on VA’s website.
Veterans Affairs, Geriatrics and
Extended Care, https://www.va.gov/
geriatrics/pages/State Veterans Home
Program_per diem.asp, last updated
October 6, 2022. The prevailing rate is
based on Centers for Medicare and
Medicaid Services (CMS) case-mix
levels. A case-mix is a classification
system; the distribution of patients into
categories reflecting differences in
severity of illness or resource

consumption. Centers for Medicare and
Medicaid Services, Glossary, https://
www.cms.gov/apps/glossary/
default.asp?Letter
=C&Language=English, last modified
May 14, 2006. VA began using two CMS
case-mix data sets in 2013: Resource
Utilization Groups (RUG), which
applies to metropolitan areas, and
Skilled Nursing Facility Prospective
Payment System (SNF-PPS), which
applies to rural areas. See 77 FR 72738
(December 6, 2012).

Current § 51.41(c)(1) outlines the
formula for calculating payments. The
first step is to determine whether the
RUG or SNF-PPS case-mix level
applies. The next step is to compute the
daily rate for each State home by
following this formula:

e Multiply the labor component by
the State home wage index for each of
the applicable case-mix levels.

¢ Add to that amount the non-labor
component.

¢ Divide the sum of the results of
these calculations by the number of
applicable case-mix levels.

¢ Add to this quotient the amount
based on the CMS payment schedule for
physician services. The amount for
physician services, based on
information published by CMS, is the
average hourly rate for all physicians,
with the rate modified by the applicable
urban or rural geographic index for
physician work, then multiplied by 12,
then divided by the number of days in
the year.

The current note to §51.41(c)(1)
further explains, in pertinent part, that
the amount calculated under this
formula reflects the prevailing rate
payable in the geographic area in which
the State home is located for nursing
home care furnished in a non-VA
nursing home.

IV. Changes to the CMS Case-Mix
Classification System

In July 2018, CMS finalized a new
case-mix classification system, the
Patient Driven Payment Model (PDPM),
which replaced the RUG and SNF-PPS
case-mix classification systems. It
became effective on October 1, 2019.
Centers for Medicare and Medicaid
Services, Patient Driven Payment Model
Overview, https://www.cms.gov/
Medicare/Medicare-Fee-for-Service-
Payment/SNFPPS/PDPM, last modified
July 29, 2022. As a result of changes by
CMS to their case-mix classification
systems (RUG and SNF-PPS), VA is
now revising its payment formula in
§51.41(c)(1).

Consistent with the requirement in 38
U.S.C. 1745(a)(2) to consult with State
homes in developing the payment

formula for nursing home care provided
through SHCAs, VA consulted with the
National Association of State Veterans
Homes (NASVH) in June of 2019 on
whether VA should adopt CMS’s PDPM
formula, or if not, what formula should
be utilized. VA, (2019), Prevailing Rate
Consultation State Home Per Diem
(SHPD). Denver, CO. VA and NASVH
agreed that it would not be appropriate
to use the PDPM formula. Primarily, VA
will not adopt the PDPM formula
because this formula is focused on
incentivizing providers to take on new
patients, which is not an issue VA faces
with State homes that provide nursing
home care. An additional reason is that
the PDPM model is specific to the needs
of CMS facilities, rather than State
homes. For example, under Medicare,
CMS only pays for the first 100 days of
skilled nursing home care. After which,
the patient’s care must be paid for by
another source (i.e., private, insurance,
Medicaid), or the patient is discharged.
This does not apply to State homes. In
many cases, State homes provide
nursing home care to our veterans for
the remainder of their lives.

Further, 31 percent of the State homes
that provide nursing home care to
eligible veterans are not subject to the
CMS PDPM formula as they are not
certified by CMS and do not receive
CMS payments. After consultation with
NASVH, VA determined to instead
propose revising the current formula as
explained further below.

V. Changes to the Prevailing Rate

We propose to keep the current
formula described in §51.41(c)(1) to
create a baseline rate and then add, at
the end, a provision for using the CMS
Skilled Nursing Facilities (SNF) Market
Basket increase to account for annual
increases that will reflect price inflation
facing providers in the provision of
medical services. The CMS SNF Market
Basket increase rates are published in
the Federal Register on an annual basis.
In 2023, the CMS SNF Market Basket
rate increase was 5.1% percent. See 87
FR 47502 (August 3, 2022).

The CMS SNF Market Basket is a
fixed-weight index. Generally, a market
basket is a group of products designed
to track the performance of a specific
market segment and determine inflation
levels. Thus, the CMS SNF Market
Basket increase measures the price
changes of a permanent mix of goods
and services used by nursing homes
between two set dates. They are used to
update payments and cost limits in the
various CMS payment systems and
reflect price inflation facing providers in
the provision of medical services.
Centers for Medicare and Medicaid


https://www.va.gov/geriatrics/pages/State_Veterans_Home_Program_per_diem.asp
https://www.va.gov/geriatrics/pages/State_Veterans_Home_Program_per_diem.asp
https://www.va.gov/geriatrics/pages/State_Veterans_Home_Program_per_diem.asp
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/PDPM
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/PDPM
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/PDPM
https://www.cms.gov/apps/glossary/default.asp?Letter=C&Language=English
https://www.cms.gov/apps/glossary/default.asp?Letter=C&Language=English
https://www.cms.gov/apps/glossary/default.asp?Letter=C&Language=English
https://www.cms.gov/apps/glossary/default.asp?Letter=C&Language=English

78040

Federal Register/Vol. 87, No. 244/ Wednesday, December 21, 2022 /Proposed Rules

Services, Market Basket Definitions and
General Information, https://
www.cms.gov/Research-Statistics-Data-
and-Systems/Statistics-Trends-and-
Reports/MedicareProgramRatesStats/
Downloads/info.pdyf.

VA believes that the CMS SNF Market
Basket rate would more accurately
reflect actual costs than would an
alternate method such as a component
of the Consumer Price Index (CPI). The
CMS SNF Market Basket rate is adjusted
annually based on price changes in
goods and services specifically
identified as being utilized in nursing
home care, while other measures such
as the CPI reflect price changes in goods
and services in the general medical
services field.

VI. Rates for Fiscal Year (FY) 2020
Through 2023

CMS’s new payment model PDPM
became effective in FY 2020. Therefore,
we established an agreement with CMS
to obtain average market basket data
needed to continue providing an annual
per diem rate until this rulemaking is
finalized. Thus, for FY 2020 through
2023, we have and will continue to use
the average market basket data provided
by CMS to calculate the per diem rate
that we are currently using.

VII. Rates for FY 2024

We plan to use our new formula in FY
2024. In determining the baseline for
this formula, we would use the rate for
FY 2023 because we anticipate this
rulemaking to be finalized and effective
on or before October 1, 2023, which is
the first day of FY 2024. If that changes
due to delays in the rulemaking process,
we will ensure that we receive the
necessary CMS data to continue our
current formula until the rule becomes
effective, and we will ensure the correct
FY used for the baseline is appropriately
and accurately referenced in the
amended regulation.

VIII. Regulation Text Changes to
§51.41(c)

First, we propose a nonsubstantive
revision of changing the title of
§51.41(c) from ‘‘Payments under State
home care agreements.” to “Payments
for nursing home care under State home
care agreements.” This change clarifies
that subparagraph (c) only applies to
State nursing homes.

We also propose to revise § 51.41(c)
by making the term ‘“‘agreements” in
State home care agreements singular to
ensure consistency with 38 U.S.C. 1745,
and with revisions of 38 CFR part 51. 83
FR 61250 (November 28, 2018). Thus,
we would revise the sentence that
currently states, “State home care

agreements under this section will
provide for payments at the rate
determined by the following formula” to
instead state “A State home care
agreement for nursing home care under
this section will provide for payments at
the rate determined by the following
formula.”

We also propose to reorganize
§51.41(c)(1) by breaking apart the steps
of the formula and putting them into a
list for easier readability. The steps will
be listed in proposed §51.41(c)(1)(i)
through (ii).

Section 51.41(c)(1)(i) would require
that one would determine which case-
mix applies, the RUG or SNF-PPS. We
also propose to change the name of the
case-mix level used for rural areas in
§51.41(c)(1)(i). Currently, it states
Skilled Nursing Prospective Payment
System. We propose to change it to
Skilled Nursing Facility Prospective
Payment System. The word ““facility”
was evidently left off through an
inadvertent oversight since the
rulemaking that placed this name in the
regulation did not explain an intended
deviation from the proper title. By
making this correction, the name will
align with the name that CMS uses.

Proposed §51.41(c)(1)(ii) would
require that one compute the daily rate
for each State home, using the formula
described above. The formula would be
listed in proposed paragraphs
(c)(1)(ii)(A) through (E). As previously
explained, paragraphs (c)(1)(ii)(A)
through (D) are substantively identical
to the current formula, but merely listed
out for ease of readability.

Proposed paragraph (c)(1)(ii)(E) would
include the new calculation to the
formula and would provide that one
would multiply the current per diem
baseline by the CM'S SNF Market Basket
increase in effect as of the fiscal year in
which the final rule becomes effective to
obtain the reference total per diem
baseline rate from which subsequent
fiscal year per diem rates will be
calculated. For calculation of SNF per
diem rates for subsequent fiscal years
VA will apply the CMS SNF Market
Basket increase to the total per diem
baseline each year.

Lastly, we propose to amend the note
in § 51.41(c) by clarifying that the first
sentence is applicable to State homes.
Additionally, we propose to add a
sentence stating that the amount
calculated under the new formula
applies to both new and existing
facilities with SHCAs.

IX. Technical and Grammatic
Corrections to Part 51

We also propose to correct technical
errors in 38 CFR 51.70 and 51.300.

Section 51.70(n) erroneously refers to
§51.110(d)(2)(ii); however, the reference
should be to §51.110(e)(2)(ii).
Therefore, we propose to revise
§51.70(n) by removing
“51.110(d)(2)(ii)” and in its place
inserting ““51.110(e)(2)(ii)”.

Section 51.110(d) refers to Version 2.0
of the Centers for Medicare and
Medicaid Services (CMS) Resident
Assessment Instrument Minimum Data
Set. The reference should be Version 3.0
as noted in § 51.110(b)(1). The prior
amendment stated the change and
explained the rationale. 77 FR 26183
(May 3, 2012). We propose to correct
this inadvertent oversight by changing
“Version 2.0 to “Version 3.0 in
§51.110(d).

Section 51.300(d)(3) refers to
paragraphs (a)(2)(i) through (vii) of this
section. However, the reference should
be to paragraphs (d)(2)(i) through (vii),
which lists the circumstances requiring
the documentation to which paragraph
(d)(3) refers. We propose to revise
§51.300(d)(3) by removing “(a)(2)(i)
through (vii)”, and in its place inserting
“(d)(2)(i) through (vii)”.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. The Office of
Information and Regulatory Affairs has
determined that this rule is not a
significant regulatory action under
Executive Order 12866.

VA'’s impact analysis can be found as
a supporting document at https://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its Regulatory Impact
Analysis (RIA) are available on VA’s
website at https://www.va.gov/orpm/, by
following the link for “VA Regulations
Published From FY 2004 Through Fiscal
Year to Date.”

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory


https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/Downloads/info.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/Downloads/info.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/Downloads/info.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/Downloads/info.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/Downloads/info.pdf
https://www.regulations.gov
https://www.regulations.gov
https://www.va.gov/orpm/
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Flexibility Act (5 U.S.C. 601-612). The
rulemaking would revise the formula
VA uses to calculate the per diem it
pays State homes for nursing home care
of certain veterans. The effect of the rule
would be to change VA payments to
State homes. Therefore, this rule only
affects veterans and State homes.

All State homes are owned, operated,
and managed by State governments,
except for a small number operated by
entities under contract with State
governments. Neither these contractors
nor State governments are small entities
as defined in 5 U.S.C. 601. State homes
subject to this proposed rulemaking are
State homes that are currently under a
State home care agreement, those that
enter into a new agreement, and any
facility that begins an agreement for the
first time. The effect of the rule would
impose no direct costs on the State
homes. Therefore, pursuant to 5 U.S.C.
605(b), the initial and final regulatory
flexibility analysis requirements of 5
U.S.C. 603 and 604 do not apply.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, or
tribal governments, or on the private
sector.

Paperwork Reduction Act

Although this action relates to
provisions constituting collections of
information at 38 CFR 51.41, under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501-3521), no
new or proposed revised collections of
information would be associated with
this proposed rule. The information
collection requirements for § 51.41(e)
are currently approved by the Office of
Management and Budget (OMB) and
have been assigned OMB control
numbers 2900-0091 and 2900-0160.

List of Subjects in 38 CFR Part 51

Administrative practice and
procedure; Claims; Adult Day Health
Care; Domiciliary, Dental health;
Government contracts; Grant
programs—health; Grant programs—
veterans; Health care; Health facilities;
Health professions; Health records;
Mental health programs; Nursing
homes; Reporting and recordkeeping
requirements; Travel and transportation
expenses; Veterans.

Signing Authority

Denis McDonough, Secretary of
Veterans Affairs, approved this
document on December 13, 2022, and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.

Consuela Benjamin,

Regulation Development Coordinator Office
of Regulation Policy & Management, Office
of General Counsel, Department of Veterans
Affairs.

For the reasons described in the
preamble, Department of Veterans
Affairs proposes to amend 38 CFR part
51 as follows:

PART 51—PER DIEM FOR NURSING
HOME, DOMICILIARY, OR ADULT DAY
HEALTH CARE OF VETERANS IN
STATE HOMES

m 1. The authority citation for part 51
continues to read as follows:

Authority: 38 U.S.C. 101, 501, 1710, 1720,
1741-1743, 1745, and as follows.
* * * * *
m 2. In § 51.41 revise the introductory
text of paragraph (c) and paragraph
(c)(1) and the Note under paragraph
(c)(1) to read as follows:

§51.41 Contracts and State home care
agreements for certain veterans with
service-connected disabilities.

* * * * *

(c) Payments for nursing home care
under State home care agreements.

(1) State homes must sign an
agreement to receive payment from VA
for providing care to certain eligible
veterans under a State home care
agreement. A State home care agreement
for nursing home care under this section
will provide for payments at the rate
determined by the following formula.

(i) Determine whether the Resource
Utilization Groups (RUG) or Skilled
Nursing Facility Prospective Payment
System (SNF-PPS) applies.

For State Homes in a metropolitan
statistical area, use the published fiscal
year Centers for Medicare and Medicaid
Services (CMS) RUG case-mix levels for
the applicable metropolitan statistical
area.

For State Homes in a rural area, use
the published fiscal year CMS SNF—PPS
case-mix levels for the applicable rural
area.

(ii) Compute the daily rate for each
State home, using the following formula
in the order described:

(A) Multiply the labor component by
the State home wage index for each of
the applicable case-mix levels.

(B) Add to that amount the non-labor
component.

(C) Divide the sum of the results of
these calculations by the number of
applicable case-mix levels.

(D) Add to this quotient the amount
based on the CMS payment schedule for
physician services. The amount for
physician services, based on
information published by CMS, is the
average hourly rate for all physicians,
with the rate modified by the applicable
urban or rural geographic index for
physician work, then multiplied by 12,
then divided by the number of days in
the year. The resulting sum is the per
diem baseline rate for the State home.

(E) Multiply the per diem baseline
rate from the previous year by the CMS
Skilled Nursing Facilities (SNF) Market
Basket increase in effect as of [Date 30
days after date of publication of Final
Rule in the Federal Register]. The sum
establishes the reference total per diem
baseline rate from which subsequent
fiscal year per diem rates will be
calculated. For calculation of SNF per
diem rates for subsequent fiscal years
VA will apply the CMS SNF Market
Basket increase to the total per diem
each year.

Note to paragraph (c)(1): The amount
calculated under this formula reflects the
prevailing rate payable in the geographic area
in which the State home is located for
nursing home care furnished in a State home.
The amount calculated under this formula
applies to both new and existing facilities
with State home care agreements. Further,
the formula for establishing these rates
includes CMS information that is published
in the Federal Register every year and is
effective beginning October 1 for the entire
fiscal year. Accordingly, VA will adjust the
rates annually.

* * * * *

§51.70 [Amended]

m 3.In §51.70(n), removing the term
“51.110(d)(2)(ii)’, and adding in its
place, the term ““51.110(e)(2)(ii)”.

§51.110 [Amended]

m 4.In §51.110(d), removing the term
“Version 2.0”, and adding in its place,
the term “Version 3.0”.

§51.300 [Amended]

m 5.In §51.300(d)(3), removing the term
“(a)(2)(i) through (vii)”, and adding in
its place, the term “(d)(2)(i) through
(vii)”.

[FR Doc. 2022—-27436 Filed 12—20-22; 8:45 am]
BILLING CODE 8320-01-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Temporary
Bridge Funding Opportunity Program

AGENCY: Forest Service, Agriculture
(USDA).

ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the extension of a
currently approved information
collection, Temporary Bridge Funding
Opportunity Program.

DATES: Comments must be received in
writing on or before February 21, 2023
to be assured of consideration.
Comments received after that date will
be considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to contact
listed under FOR FURTHER INFORMATION
CONTACT.

Comments submitted in response to
this notice may be made available to the
public through relevant websites and
upon request. For this reason, please do
not include in your comments
information of a confidential nature,
such as sensitive personal information
or proprietary information. If you send
an email comment, your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the internet. Please note
that responses to this public comment
request containing any routine notice
about the confidentiality of the
communication will be treated as public
comments that may be made available to
the public notwithstanding the
inclusion of the routine notice.

The public may inspect the draft
supporting statement and/or comments
received at the Sydney R. Yates Federal
Building, 1400 Independence Ave.,

Washington, DC, Room 3NW Yates
during normal business hours. Visitors
are encouraged to call ahead to 800—
832-1355 to facilitate entry to the
building. The public may request an
electronic copy of the draft supporting
statement and/or any comments
received be sent via return email.
Requests should be emailed to the
contact listed under FOR FURTHER
INFORMATION CONTACT.

FOR FURTHER INFORMATION CONTACT:
Kevin Naranjo, Cooperative Forestry,
Wood Innovations, 404—673-3482,
kevin.naranjo@usda.gov, or via
facsimile 202—-205-1271. Individuals
who use telecommunication devices for
the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
800-877-8339 twenty-four hours a day,
every day of the year, including
holidays.

SUPPLEMENTARY INFORMATION:

Title: Temporary Bridge Funding
Opportunity Program.

OMB Number: 0596—0255.

Expiration Date of Approval: 05/31/
2023.

Type of Request: Extension with no
revision of a currently approved
information collection.

Abstract: USDA Forest Service is
delivering the Temporary Bridge
Funding Opportunity (TBFO) Program
as part of the Bipartisan Infrastructure
Law. Section 40804(b)5 of the
Infrastructure Investment and Jobs Act
Public Law 117-58 (11/15/2021) directs
the Forest Service to provide funding for
States and Indian Tribes to establish
rental programs for portable skidder
bridges, bridge mats, or other temporary
water crossing structures, to minimize
stream bed disturbance on non-Federal
land and Federal land. The need and
process to collect information from State
and Indian Tribe applicants is detailed
in 2 CFR part 200 and Forest Service
Handbook 1509.11, Chapter 20, which
prescribes administrative requirements
and processes applicable to all Forest
Service domestic Federal Financial
Assistance awards to States and Indian
Tribes. In particular, collection of
information is necessary to ascertain the
required needs of applicants to initiate
a temporary bridge program to protect
water resources and reduce water
quality degradation during forestry
related operations requiring temporary
water resource crossings. Information
collected will be reviewed by Forest

Service staff to evaluate eligibility and
proposed activities of the applicant.

Affected Public: State and Tribal
Government.

Estimate of Burden per Response: 6.5
hours.

Estimated Annual Number of
Respondents: 50.

Estimated Annual Number of
Responses per Respondent: 1

Estimated Total Annual Burden on
Respondents: 325 hours.

Comment is Invited:

Comment is invited on: (1) whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Jaelith Hall-Rivera,

Deputy Chief, State & Private Forestry.
[FR Doc. 202227674 Filed 12—20-22; 8:45 am]
BILLING CODE 3411-15-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meetings of the
Virginia Advisory Committee to the
U.S. Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act, that
the Virginia Advisory Committee


mailto:kevin.naranjo@usda.gov
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(Committee) will hold a web meeting
via Zoom on Monday, January 23, 2023,
at 2 p.m. Eastern Time. The purpose of
the meeting is to discuss progress on its
draft report on police oversight and
accountability in Virginia.
DATES: The meeting will be held on:
Monday, January 23, 2023, at 2 p.m.
Eastern Time.

Registration: https://tinyurl.com/
228ccv34.

Join by Phone: 1-833-435-1820;
Meeting ID: 160 843 5494#.
FOR FURTHER INFORMATION CONTACT:
Melissa Wojnaroski, DFO, at
mwojnaroski@usccr.gov or 1-202—618—
4158.

SUPPLEMENTARY INFORMATION: Members
of the public may listen to this
discussion through the above call-in
number (audio only) or online
registration link (audio/visual). An open
comment period will be provided to
allow members of the public to make a
statement as time allows. Callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Individuals who are
deaf, deafblind, and/or hard of hearing
may also follow the proceedings by first
calling the Federal Relay Service at 1—
800-877-8339 and providing the
Service with the conference call number
and conference ID number.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Melissa Wojnaroski at
mwojnaroski@usccr.gov.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Unit Office, as they
become available, both before and after
the meeting. Records of the meeting will
be available via www.facadatabase.gov
under the Commission on Civil Rights,
Virginia Advisory Committee link.
Persons interested in the work of this
Committee are directed to the
Commission’s website, http://
www.usccr.gov, or may contact the
Regional Programs Unit at the above
email or street address.

Agenda

I. Welcome & Roll Call

II. Approval of Minutes

III. Announcements and Updates
IV. Discussion: Report Draft

V. Next Steps

VI. Public Comments

VII. Adjournment

Dated: December 16, 2022.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2022-27701 Filed 12-20-22; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the South
Dakota Advisory Committee;
Cancellation

AGENCY: Commission on Civil Rights

ACTION: Notice; cancellation of meeting
dates.

SUMMARY: The Commission on Civil
Rights published a notice in the Federal
Register concerning a meeting of the
South Dakota Advisory Committee. The
following meetings are cancelled:
Monday, January 9, 2023, and Monday,
February 13, 2023; both at 3:30 p.m.
(CT). The notice is in the Federal
Register of Tuesday, November 1, 2022,
in FR Doc. 2022-23714, in the first,
second, and third columns of page
65742.

FOR FURTHER INFORMATION CONTACT:
Mallory Trachtenberg, 202—809-9618,
mtrachtenberg@usccr.gov.

Dated: December 16, 2022.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2022-27704 Filed 12—20-22; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the Texas
Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of virtual
business meetings.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act
(FACA) that the Texas Advisory
Committee (Committee) will hold a
series of meetings via ZoomGov on the
following dates and times listed below.
These virtual business meetings are for
the purpose of debriefing testimony and
plan for future panels.
DATES: These meetings will be held on:
e Wednesday, January 18, 2023, from
12:00 p.m.—1:00 p.m. CT
e Wednesday, February 15, 2023, from
12:00 p.m.—1:00 p.m. CT
e Tuesday, March 14, 2023, from 12:00
p.m.—1:00 p.m. CT

ADDRESSES: Zoom Link to Join:

¢ Wednesday, January 18th: https://
www.zoomgov.com/meeting/register/
vJItc-iqrTIoGo1YPed
D9YBWIWIxMkalO1k.

¢ Wednesday, February 15th: https://
www.zoomgov.com/meeting/register/
vJItfu6sqzgiEpgscKLF43smP8elq4_0Oe90.

e Tuesday, March 14th: https://
www.zoomgov.com/meeting/register/
v/IsduuupzIqEzZ78fhqGnpB
PteYyLayWDbA.

FOR FURTHER INFORMATION CONTACT:
Brooke Peery, Designated Federal
Officer (DFO) at bpeery@usccr.gov or by
phone at (202) 701-1376. Persons with
hearing impairments may also follow
the proceedings by first calling the
Federal Relay Service at 1-800-877—
8339 and providing the Service with the
conference call number and conference
ID number.

SUPPLEMENTARY INFORMATION: Members
of the public are entitled to make
comments during the open period at the
end of the meeting. Members of the
public may also submit written
comments; the comments must be
received in the Regional Programs Unit
within 30 days following the meeting.
Written comments may be emailed to
Brooke Peery (DFO) at bpeery@
usccr.gov.

Records and documents discussed
during the meeting will be available for
public viewing prior to and after the
meeting at https://
www.facadatabase.gov/FACA/FACA
PublicViewCommittee
Details?id=a10t0000001gzkoAAA.

Please click on the “Meeting Details”
and “Documents” links. Records
generated from this meeting may also be
inspected and reproduced at the
Regional Programs Unit, as they become
available, both before and after the
meeting. Persons interested in the work
of this Committee are directed to the
Commission’s website, https://
www.usccr.gov, or may contact the
Regional Programs Unit at the above
email or street address.

Agenda

1. Welcome & Roll Call
II. Approval of Minutes
III. Committee Discussion
IV. Public Comment
V. Adjournment
Dated: December 16, 2022.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2022-27700 Filed 12-20-22; 8:45 am]
BILLING CODE P
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DEPARTMENT OF COMMERCE
Census Bureau

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Survey of Construction
Questionnaire for the Building Permit
Official (SOC-QBPO)

The Department of Commerce will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of
1995, on or after the date of publication
of this notice. We invite the general
public and other Federal agencies to
comment on proposed, and continuing
information collections, which helps us
assess the impact of our information
collection requirements and minimize
the public’s reporting burden. Public
comments were previously requested
via the Federal Register on October 13,
2022 during a 60-day comment period.
This notice allows for an additional 30
days for public comments.

Agency: U.S. Census Bureau,
Commerce.

Title: Survey of Construction
Questionnaire for the Building Permit
Official (SOC-QBPO).

OMB Control Number: 0607—0125.

Form Number(s): SOC-QBPO.

Type of Request: Regular submission,
request for an extension, without
change, of a currently approved
collection.

Number of Respondents: 1,000.

Average Hours per Response: 15
minutes.

Burden Hours: 250.

Needs and Uses: The U.S. Census
Bureau is requesting an extension of the
currently approved collection for the
Survey of Construction Questionnaire
for the Building Permit Official (SOC—
QBPO). The information collected on
the SOC-QBPO is necessary to carry out
the sampling for the Survey of Housing
Starts, Sales and Completions (OMB
number 0607—0110), also known as the
Survey of Construction (SOC).
Government agencies and private
companies use statistics from the SOC
to monitor and evaluate the large and
dynamic housing construction industry.

The SOC-QBPO is an electronic
questionnaire. The field representatives
(FRs) either call or visit the respondents
to enter their survey responses into a
laptop computer using the Computer
Assisted Personal Interviewing (CAPI)
software formatted for the SOC-QBPO.
The overall length of the interview will

not change, and the sample size will
only receive a minor downward
adjustment.

The Census Bureau FRs use the SOC—
QBPO to obtain information on the
operating procedures of a permit office.
This enables them to locate, classify,
list, and sample building permits for
residential construction. These permits
are used as the basis for the sample
selected for SOC. The Census Bureau
also uses the information to verify and
update the geographic coverage of
permit offices.

Failure to collect this information
would make it difficult, if not
impossible, to accurately classify and
sample building permits for the SOC.
Data for two principal economic
indicators are produced from the SOC:
New Residential Construction (housing
starts and housing completions) and
New Residential Sales. Government
agencies use these statistics to evaluate
economic policy, measure progress
towards the national housing goal, make
policy decisions, and formulate
legislation. For example, the Board of
Governors of the Federal Reserve
System uses data from this survey to
evaluate the effect of interest rates in
this interest-rate sensitive area of the
economy. The Bureau of Economic
Analysis (BEA) uses the data in
developing the Gross Domestic Product
(GDP). The private sector and other data
users from Department of Housing and
Urban Development (HUD) and the
National Association of Home Builders
(NAHB) use the information for
estimating the demand for housing,
building materials and the many
products used in new housing and to
schedule production, distribution, and
sales efforts. The financial community
uses the data to estimate the demand for
short-term (construction loans) and
long-term (mortgages) borrowing.

Affected Public: State, local, or Tribal
government.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, sections 131 and 182.

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view the
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or

by using the search function and
entering either the title of the collection
or the OMB Control Number 0607—0125.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2022-27708 Filed 12-20-22; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B—62—-2022]

Foreign-Trade Zone (FTZ) 163—Ponce,
Puerto Rico; Notification of Proposed
Production Activity, Global
Manufacturing LLC, (Mattresses and
Box Springs), Ponce, Puerto Rico

CODEZOL, C.D., grantee of FTZ 163,
submitted a notification of proposed
production activity to the FTZ Board
(the Board) on behalf of Global
Manufacturing LLC, located in Ponce,
Puerto Rico within FTZ 163. The
notification conforming to the
requirements of the Board’s regulations
(15 CFR 400.22) was received on
December 8, 2022.

Pursuant to 15 CFR 400.14(b), FTZ
production activity would be limited to
the specific foreign-status material(s)/
component(s) and specific finished
product(s) described in the submitted
notification (summarized below) and
subsequently authorized by the Board.
The benefits that may stem from
conducting production activity under
FTZ procedures are explained in the
background section of the Board’s
website—accessible via www.trade.gov/
ftz.

The proposed finished products
include mattresses with inner springs,
box springs, and bunkettes—one layer of
pre-cut wood with a layer of fabric (duty
rate ranges from duty-free to 3%).

The proposed foreign-status materials
and components include: knitted fabrics
in rolls and pre-cut composed of (98.5%
polyester and 1.5% elastane/100%
polyester/96% polyester and 4%
metallic); woven fabrics in rolls and pre-
cut composed of 80 percent polyester
and 20 percent polypropylene;
polyurethane foam in rolls and pre-cut;
memory foam in rolls and precut; 100%
polyester non-woven felt pad sheets
used to upholster the interior of the
mattress; innerspring units (with
uncovered and covered inner springs);
pre-cut pine wood; steel wire; and, steel
mesh (duty rate ranges from duty-free to
14.9%. The request indicates that inner
spring units and pre-cut pine wood are
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subject to antidumping/countervailing
duty (AD/CVD) orders if imported from
certain countries. The Board’s
regulations (15 CFR 400.14(e)) require
that merchandise subject to AD/CVD
orders, or items which would be
otherwise subject to suspension of
liquidation under AD/CVD procedures
if they entered U.S. customs territory, be
admitted to the zone in privileged
foreign (PF) status (19 CFR 146.41). The
request also indicates that certain
materials/components are subject to
duties under Section 232 of the Trade
Expansion Act of 1962 (Section 232) or
Section 301 of the Trade Act of 1974
(Section 301), depending on the country
of origin. The applicable Section 232
and Section 301 decisions require
subject merchandise to be admitted to
FTZs in PF status.

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary and sent to: ftz@trade.gov. The
closing period for their receipt is
January 30, 2023.

A copy of the notification will be
available for public inspection in the
“Online FTZ Information System”
section of the Board’s website.

For further information, contact Diane
Finver at Diane.Finver@trade.gov.

Dated: December 15, 2022.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2022-27691 Filed 12—-20-22; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B—-61-2022]

Foreign-Trade Zone (FTZ) 61—San
Juan, Puerto Rico; Notification of
Proposed Production Activity,
Boehringer Ingelheim Animal Health
Puerto Rico LLC, (Pharmaceutical
Products/Canine), Barceloneta, Puerto
Rico

Boehringer Ingelheim Animal Health
Puerto Rico LLC submitted a
notification of proposed production
activity to the FTZ Board (the Board) for
its facility in Barceloneta, Puerto Rico
within Subzone 61AC. The notification
conforming to the requirements of the
Board’s regulations (15 CFR 400.22) was
received on December 13, 2022.

Pursuant to 15 CFR 400.14(b), FTZ
production activity would be limited to
the specific finished product(s)
described in the submitted notification
(summarized below) and subsequently
authorized by the Board. The benefits

that may stem from conducting
production activity under FTZ
procedures are explained in the
background section of the Board’s
website—accessible via www.trade.gov/
ftz. The proposed finished product(s)
would be added to the production
authority that the Board previously
approved for the operation, as reflected
on the Board’s website.

The proposed finished products
include medicament that treats fleas and
ticks in finished (packaged) and semi-
finished (unpackaged) chewable tablets
for canines (duty rate is duty-free).

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary and sent to: ftz@trade.gov. The
closing period for their receipt is
January 30, 2023.

A copy of the notification will be
available for public inspection in the
“Online FTZ Information System”
section of the Board’s website.

For further information, contact
Juanita Chen at juanita.chen@trade.gov.

Dated: December 15, 2022.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2022-27690 Filed 12—-20-22; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[C-570-094]

Refillable Stainless Steel Kegs From
the People’s Republic of China:
Preliminary Results of Countervailing
Duty Administrative Review,
Rescission of Review in Part; 2020

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) preliminarily
determines that certain producers/
exporters of refillable stainless steel
kegs (kegs) from the People’s Republic
of China (China) received
countervailable subsidies during the
period of review (POR) from January 1,
2020, through December 31, 2020. In
addition, we are rescinding the review
with respect to 35 companies. Interested
parties are invited to comment on these
preliminary results.

DATES: Applicable December 21, 2022.
FOR FURTHER INFORMATION CONTACT:
Theodore Pearson, AD/CVD Operations,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401

Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-2631.

Background

On February 4, 2022, Commerce
published the notice of initiation of an
administrative review of the
countervailing duty (CVD) order on kegs
from China.? On August 1, 2022,
Commerce extended the deadline for the
preliminary results of this
administrative review by 105 days, until
December 16, 2022.2

For a complete description of the
events that followed the initiation of
this review, see the Preliminary
Decision Memorandum.? A list of topics
discussed in the Preliminary Decision
Memorandum is included as the
appendix to this notice. The Preliminary
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at http://
access.trade.gov. In addition, a complete
version of the Preliminary Decision
Memorandum can be accessed directly
at https://access.trade.gov/public/
FRNoticesListLayout.aspx.

Scope of the Order

The products covered by the order are
kegs. For a complete description of the
scope, see the Preliminary Decision
Memorandum.*

Methodology

Commerce is conducting this
administrative review in accordance
with section 751(a)(1)(A) of the Tariff
Act of 1930, as amended (the Act). For
each subsidy program found
countervailable, we preliminarily find
that there is a subsidy, (i.e., a
government-provided financial
contribution that gives rise to a benefit
to the recipient, and that the subsidy is
specific).® For a full description of the
methodology underlying our

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 87 FR
6487 (February 4, 2022) (Initiation Notice).

2 See Memorandum, “Extension of Deadline for
Preliminary Results of Countervailing Duty
Administrative Review; 2020,” dated August 1,
2022.

3 See Memorandum, ‘‘Decision Memorandum for
the Preliminary Results of Countervailing Duty
Administrative Review, Rescission of Review in
Part, 2020: Refillable Stainless Steel Kegs from the
People’s Republic of China,” dated concurrently
with, and hereby adopted by, this notice
(Preliminary Decision Memorandum).

4 See Preliminary Decision Memorandum.

5 See sections 771(5)(B) and (D) of the Act
regarding financial contribution; section 771(5)(E)
of the Act regarding benefit; and section 771(5A) of
the Act regarding specificity.
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conclusions, including our reliance, in

part, on adverse facts available pursuant
to sections 776(a) and (b) of the Act, see
the Preliminary Decision Memorandum.

Rescission of Administrative Review, in
Part

Pursuant to 19 CFR 351.213(d)(1),
Commerce will rescind an
administrative review, in whole or in
part, if the parties that requested a
review withdraw the request within 90
days of the date of publication of the
notice of initiation. Commerce received
a timely-filed withdrawal request with
respect to 37 companies from American
Keg Company (the petitioner).6 Of the
37 companies, two companies,
Guangzhou Jingye Machinery Co., Ltd.
(Jingye) and Guangzhou Ulix Industrial
& Trading Co., Ltd. (Ulix), filed requests
for review of themselves which were not
withdrawn.” Because the withdrawal
request from the petitioner was timely
filed, and no other parties requested a
review of the other 35 companies, in
accordance with 19 CFR 351.213(d)(1),
Commerce is rescinding this review of
the Order with respect to the 35
companies. For a complete list of the
companies, see Appendix to the
Preliminary Decision Memorandum.

Preliminary Rate for Non-Selected
Companies Under Review

There are two companies, Jingye and
Ulix, for which a review was requested
and not rescinded, and which were not
selected as mandatory respondents or
found to be cross-owned with a
mandatory respondent. The statute and
Commerce’s regulations do not directly
address the establishment of rates to be
applied to companies not selected for
individual examination where
Commerce limits its examination in an
administrative review pursuant to
section 777A(e)(2) of the Act. However,
Commerce normally determines the
rates for non-selected companies in
reviews in a manner that is consistent
with section 705(c)(5) of the Act, which
provides the basis for calculating the all-
others rate in an investigation.

Section 705(c)(5)(A)(i) of the Act
instructs Commerce, as a general rule, to
calculate an all-others rate equal to the
weighted average of the countervailable
subsidy rates established for exporters
and/or producers individually
examined, excluding any rates that are
zero, de minimis, or based entirely on
facts available. In this review, the
preliminary rate calculated for Ningbo

6 See Petitioner’s Letter, “Withdrawal of Request
for Administrative Review,” dated April 20, 2022.

7 See Ulix and Jingye’s Letter, “Request for
Administrative Review,” dated January 3, 2022.

Master International Trade Co., Ltd.
(Ningbo Master), the sole mandatory
respondent, was not zero, de minimis,
or based entirely on facts available.
Therefore, for the companies for which
a review was requested that were not
selected as mandatory company
respondents, and for which Commerce
did not receive a timely request for
withdrawal of review, Commerce based
the preliminary subsidy rate on the
preliminary rate calculated for Ningbo
Master.

Preliminary Results of Review

We preliminarily find the following
net countervailable subsidy rates for the
period January 1, 2020, through
December 31, 2020, are as follows:

Subsidy rate

Manufacturer/exporter (percent ad
valorem)
Ningbo Master International
Trade Co., Ltd® ................. 5.13

Review-Specific Average Rate Applicable
to the Following Companies ®

Guangzhou Jingye Machin-
ery Co., Ltd
Guangzhou Ulix Industrial &
Trading Co., Ltd

5.13

5.13

Disclosure and Public Comment

We will disclose to parties in this
review, the calculations performed for
these preliminary results within five
days after the date of publication of this
notice.0 Interested parties case briefs no
later than 30 days after the date of
publication of these preliminary results
of review.11 Rebuttals to case briefs may
be filed no later than seven days after
the case briefs are filed, and all rebuttal
comments must be limited to comments
raised in the case briefs.12 Note that
Commerce has temporarily modified
certain of its requirements for serving
documents containing business
proprietary information until further
notice.’3

Pursuant to 19 CFR 351.309(c)(2) and
(d)(2), parties who submit case briefs or
rebuttal briefs in this review are

8Cross-owned affiliates are: Ningbo Major Draft
Beer Equipment Co., Ltd. and Zhejiang Major
Technology Co., Ltd.

9 This rate is based on the rate for the respondent
that was selected for individual review, excluding
rates that are zero, de minimis, or based entirely on
facts available. See section 735(c)(5)(A) of the Act.

10 See 19 CFR 351.224(b).

11 See 19 CFR 351.309(c).

12 See 19 CFR 351.309(d).

13 See Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-19; Extension
of Effective Period, 85 FR 29615 (May 18, 2020);
and Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19; Extension of
Effective Period, 85 FR 41363 (July 10, 2020).

encouraged to submit with each
argument: (1) a statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, limited to issues raised in the
case and rebuttal briefs, must submit a
written request to the Assistant
Secretary for Enforcement and
Compliance, U.S. Department of
Commerce, filed electronically using
ACCESS. An electronically-filed request
must be received successfully, and in its
entirety, by ACCESS by 5:00 p.m.
Eastern Time, within 30 days after the
date of publication of this notice.
Hearing requests should contain the
party’s name, address, and telephone
number, the number of participants,
whether any participant is a foreign
national, and a list of the issues to be
discussed. If a request for a hearing is
made, parties will be notified of the date
and time for the hearing to be
determined.

Unless extended, we intend to issue
the final results of this administrative
review, which will include the results of
our analysis of the issues raised in the
case briefs, within 120 days of
publication of these preliminary results
in the Federal Register, pursuant to
section 751(a)(3)(A) of the Act and 19
CFR 351.213(h).

Cash Deposit Requirements

Pursuant to section 751(a)(2)(C) of the
Act, Commerce intends, upon
publication of the final results, to
instruct GBP to collect cash deposits of
estimated countervailing duties in the
amounts shown for each of the
respondents listed above on shipments
of subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of this
administrative review. If the rate
calculated in the final results is zero or
de minimis, no cash deposit will be
required on shipments of the subject
merchandise entered or withdrawn from
warehouse, for consumption on or after
the date of publication of the final
results of this review.

For all non-reviewed firms, CBP will
continue to collect cash deposits of
estimated countervailing duties at the
all-others rate or the most recent
company-specific rate applicable to the
company, as appropriate. These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Assessment Rates

In accordance with 19 CFR
351.221(b)(4)(i), we preliminarily
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assigned subsidy rates in the amounts
shown above for the producers/
exporters shown above. Upon
completion of the administrative
review, consistent with section 751(a)(1)
of the Act and 19 CFR 351.212(b)(2),
Commerce shall determine, and CBP
shall assess, countervailing duties on all
appropriate entries covered by this
review. We intend to issue assessment
instructions to CBP no earlier than 35
days after the date of publication of the
final results of this review in the
Federal Register. If a timely summons is
filed at the U.S. Court of International
Trade, the assessment instructions will
direct CBP not to liquidate relevant
entries until the time for parties to file

a request for a statutory injunction has
expired (i.e., within 90 days of
publication).

For the companies for which this
review is rescinded, we will instruct
CBP to assess countervailing duties on
all appropriate entries at a rate equal to
the cash deposit of estimated
countervailing duties required at the
time of entry, or withdrawal from
warehouse, for consumption, during the
period January 1, 2020, through
December 31, 2020, in accordance with
19 CFR 351.212(c)(1)(i).

Notification to Interested Parties

These preliminary results and notice
are issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act, and 19 CFR 351.213 and
351.221(b)(4).

Dated: December 14, 2022.
Ryan Majerus,

Deputy Assistant Secretary for Policy and
Negotiations.

Appendix

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

II. Background

III. Scope of the Order

IV. Partial Rescission of Administrative
Review

V. Non-Selected Companies Under Review

VI. Diversification of China’s Economy

VII. Use of Faces Otherwise Available and
Application of Adverse Inferences

VIIIL. Subsidies Valuation

IX. Interest Rate, Discount Rate, Input, and
Electricity Benchmarks

X. Analysis of Programs

XI. Recommendation

[FR Doc. 2022—-27688 Filed 12—20-22; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-112, C-570-113]

Certain Collated Steel Staples From
the People’s Republic of China:
Initiation of Circumvention Inquiries on
the Antidumping Duty and
Countervailing Duty Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request from
KYOCERA SENCO Industrial Tools, Inc.
(Senco), the Department of Commerce
(Commerce) is initiating country-wide
circumvention inquiries to determine
whether imports of certain collated steel
staples (collated staples), which are
completed in Thailand or Vietnam using
parts and components from the People’s
Republic of China (China), are
circumventing the antidumping duty
(AD) and countervailing duty (CVD)
orders on collated staples from China.

DATES: Applicable December 21, 2022.

FOR FURTHER INFORMATION CONTACT:
Brian Smith (Thailand) or Shane Subler
(Vietnam), Office VIII, AD/CVD
Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-1766 and (202) 482—2000,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On November 15, 2022, pursuant to
section 781(b) of the Tariff Act of 1930,
as amended (the Act), and 19 CFR
351.226(c), Senco filed a circumvention
inquiry request alleging that collated
staples completed in Thailand or
Vietnam using parts and components
manufactured in China are
circumventing the orders ! and,
accordingly, should be included within
the scope of the orders.2

1 See Certain Collated Steel Staples from the
People’s Republic of China: Antidumping Duty
Order, 85 FR 43815 (July 20, 2020); and Certain
Collated Steel Staples from the People’s Republic of
China: Countervailing Duty Order, 85 FR 43813
(July 20, 2020) (collectively, Orders).

2 See Senco’s Letters, “Request for
Anticircumvention Inquiry Pursuant to Section
781(b) of the Tariff Act of 1930, as Amended,”
dated November 15, 2022 (Vietnam Circumvention
Inquiry Request); and “Request for
Anticircumvention Inquiry Pursuant to Section
781(b) of the Tariff Act of 1930, as Amended,”
dated November 15, 2022 (Thailand Circumvention
Inquiry Request).

Scope of the Orders

The merchandise covered by these
Orders is certain collated steel staples.
Merchandise covered by these Orders is
currently classifiable under subheading
8305.20.0000 of the Harmonized Tariff
Schedule of the United States (HTSUS).
While the HTSUS subheading and
ASTM specification are provided for
convenience and for customs purposes,
the written description of the subject
merchandise is dispositive. See the
Initiation Memorandum for further
discussion.?

Merchandise Subject to the
Circumvention Inquiries

The circumvention inquiries cover
collated staples that have been
completed in Thailand or Vietnam,
using parts and components from China,
that are then subsequently exported
from Thailand or Vietnam to the United
States.

Initiation of Circumvention Inquiries

Section 351.226(d) of Commerce’s
regulations states that if Commerce
determines that a request for a
circumvention inquiry satisfies the
requirements of 19 CFR 351.226(c), then
Commerce “will accept the request and
initiate a circumvention inquiry.”
Section 351.226(c)(1) of Commerce’s
regulations, in turn, requires that each
request for a circumvention inquiry
allege ““that the elements necessary for
a circumvention determination under
section 781 of the Act exist” and be
“accompanied by information
reasonably available to the interested
party supporting these allegations.”
Senco alleged circumvention pursuant
to section 781(b) of the Act
(merchandise completed or assembled
in other foreign countries).

According to section 781(b)(1) of the
Act, after taking into account any advice
provided by the U.S. International Trade
Commission (ITC) under section 781(e)
of the Act, Commerce may find
merchandise imported into the United
States to be covered by the scope of an
order if: (A) merchandise imported into
the United States is of the same class or
kind as any merchandise produced in a
foreign country that is the subject of an
AD order or finding or a CVD order; (B)
before importation into the United
States, such imported merchandise is
completed or assembled in another
foreign country from merchandise
which is subject to the order or finding

3 See Memorandum, ‘“Certain Collated Steel
Staples from the People’s Republic of China:
Initiation of Circumvention Inquiries on
Antidumping and Countervailing Duty Orders,”
dated concurrently with, and hereby adopted by,
this notice (Initiation Memorandum).
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or is produced in the foreign country
with respect to which such order or
finding applies; (C) the process of
assembly or completion in the foreign
country referred to in subparagraph (B)
is minor or insignificant; (D) the value
of the merchandise produced in the
foreign country to which the AD (or
CVD) order applies is a significant
portion of the total value of the
merchandise exported to the United
States; and (E) the administering
authority determines that action is
appropriate to prevent evasion of such
order or finding.

In determining whether the process of
assembly or completion in a foreign
country is minor or insignificant under
section 781(b)(1)(C) of the Act, section
781(b)(2) of the Act directs Commerce to
consider: (A) the level of investment in
the foreign country; (B) the level of
research and development in the foreign
country; (C) the nature of the production
process in the foreign country; (D) the
extent of production facilities in the
foreign country; and (E) whether the
value of processing performed in the
foreign country represents a small
proportion of the value of the
merchandise imported into the United
States.

In addition, section 781(b)(3) of the
Act sets forth additional factors to
consider in determining whether to
include merchandise assembled or
completed in a foreign country within
the scope of an AD or CVD order.
Specifically, Commerce shall take into
account such factors as: (A) the pattern
of trade, including sourcing patterns; (B)
whether the manufacturer or exporter of
the merchandise that was shipped to the
foreign country for completion or
assembly is affiliated with the person in
the foreign country who assembles or
completes the merchandise that is
subsequently imported into the United
States; and (C) whether imports into the
foreign country of the merchandise that
was completed or assembled have
increased after the initiation of the
investigation which resulted in the
issuance of the order or finding.

Based on our analysis of Senco’s
circumvention inquiry requests, we
determined that Senco satisfied the
criteria under 19 CFR 351.226(c), and
thus, pursuant to 19 CFR
351.226(d)(1)(ii), we have accepted the
request and are initiating the requested
circumvention inquiries of the Orders.
For a full discussion of the basis for our
decision to initiate the requested
circumvention inquiries, see the
Initiation Memorandum. Moreover, as
explained in the Initiation
Memorandum, based on the information
provided by Senco, we have initiated

country-wide circumvention inquiries.
Commerce has taken this approach in
prior circumvention inquiries where the
facts warranted initiation on a country-
wide basis.*

Consistent with the approach taken in
prior circumvention inquiries that
Commerce initiated on a country-wide
basis, we intend to solicit information
from certain companies in Thailand and
Vietnam concerning their production of
collated staples and their shipments
thereof to the United States. A
company’s failure to completely
respond to Commerce’s requests for
information may result in the
application of partial or total facts
available, pursuant to section 776(a) of
the Act, which may include adverse
inferences, pursuant to section 776(b) of
the Act.

For companion AD and CVD
proceedings, “‘the Secretary will initiate
and conduct a single inquiry with
respect to the product at issue for both
orders only on the record of the
antidumping proceeding.” ® Further,
“fo}nce the Secretary issues a final
circumvention determination on the
record of the antidumping duty
proceeding, the Secretary will include a
copy of that determination on the record
of the countervailing duty
proceeding.” ¢ Accordingly, once
Commerce concludes this
circumvention inquiry, Commerce
intends to place its final circumvention
determination on the record of the
companion CVD proceedings.

Suspension of Liquidation

Pursuant to 19 CFR 351.226(1)(1),
Commerce will notify U.S. Customs and
Border Protection (CBP) of its initiation
of the requested circumvention
inquiries and direct CBP to continue the
suspension of liquidation of entries of
products subject to the circumvention
inquiries that were already subject to
the suspension of liquidation and to
apply the cash deposit rate that would

4 See, e.g., Certain Corrosion-Resistant Steel
Products from the Republic of Korea and Taiwan:
Initiation of Anti-Circumvention Inquiries on the
Antidumping Duty and Countervailing Duty Orders,
83 FR 37785 (August 2, 2018); Carbon Steel Butt-
Weld Pipe Fittings from the People’s Republic of
China: Initiation of Anti-Circumvention Inquiry on
the Antidumping Duty Order, 82 FR 40556, 40560
(August 25, 2017) (stating at initiation that
Commerce would evaluate the extent to which a
country-wide finding applicable to all exports
might be warranted); and Certain Corrosion-
Resistant Steel Products from the People’s Republic
of China: Initiation of Anti-Circumvention Inquiries
on the Antidumping Duty and Countervailing Duty
Orders, 81 FR 79454, 79458 (November 14, 2016)
(stating at initiation that Commerce would evaluate
the extent to which a country-wide finding
applicable to all exports might be warranted).

5 See 19 CFR 351.226(m)(2).

61d.

be applicable if the products were
determined to be covered by the scope
of the Orders. Should Commerce issue
preliminary or final circumvention
determinations, Commerce will follow
the suspension of liquidation rules
under 19 CFR 351.226(1)(2)—(4).

Notification to Interested Parties

In accordance with 19 CFR 351.226(d)
and section 781(b) of the Act, Commerce
has determined that Senco’s request for
circumvention inquiries satisfies the
requirements of 19 CFR 351.226(c).
Accordingly, Commerce is notifying all
interested parties of the initiation of
circumvention inquiries to determine
whether U.S. imports of collated staples
that have been completed in, and
exported from, Thailand or Vietnam
using parts and components
manufactured in China, are
circumventing the Orders. We included
a description of the products that are
subject to the circumvention inquiries,
and an explanation of the reasons for
Commerce’s decision to initiate these
inquiries, in the accompanying
Initiation Memorandum.” In accordance
with 19 CFR 351.226(e)(1), Commerce
intends to issue its preliminary
determinations in these circumvention
proceedings no later than 150 days from
the date of publication of this notice in
the Federal Register.

This notice is published in
accordance with section 781(b) of the
Act and 19 CFR 351.226(d)(1)(ii).

Dated: December 14, 2022.
Lisa W. Wang,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the
Circumvention Initiation Memo

I. Summary

II. Background

III. Scope of the Orders

IV. Merchandise Subject to the
Circumvention Inquiries

V. Statutory and Regulatory Framework for
Circumvention Inquiries

VL. Statutory Analysis for the Circumvention
Inquiries

VII. Whether Process of Assembly or
Completion is Minor or Insignificant

VIII. Additional Factors to Consider in
Determining Whether Circumvention
Inquiries are Warranted

IX. Comments Opposing the Initiation of the
Circumvention Inquiries

X. Country-Wide Circumvention Inquiries

XI. Suspension of Liquidation

XII. Recommendation

[FR Doc. 2022—-27692 Filed 12—20-22; 8:45 am]
BILLING CODE 3510-DS-P

7 See Initiation Memorandum.
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-896]

Magnesium Metal From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review; 2021-2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) preliminarily
determines that there were no
shipments of merchandise subject to the
antidumping duty (AD) order on
magnesium metal from the People’s
Republic of China (China) during the
period of review (POR), April 1, 2021,
through March 31, 2022, from Tianjin
Magnesium International Co., Ltd. (TMI)
and Tianjin Magnesium Metal Co., Ltd.
(TMM). We invite interested parties to
comment on these preliminary results.

DATES: Applicable December 21, 2022.

FOR FURTHER INFORMATION CONTACT: ]ohn
Conniff, AD/CVD Operations, Office III,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—1009.

SUPPLEMENTARY INFORMATION:
Background

On April 1, 2022, Commerce
published in the Federal Register a
notice of opportunity to request an
administrative review of the AD order
on magnesium metal from China for the
POR.? On April 15, 2022, we received a
timely request from US Magnesium LLC
(the petitioner).2 On May 16, 2022, TMI
and TMM, upon which the petitioner
requested a review, objected to the
request on the basis that they had not
sold merchandise in the United States
for more than ten years.? On June 9,
2022, in response to the petitioner’s
request, we initiated an administrative
review of the Order with respect to TMI
and TMM, in accordance with section
751(a) of the Tariff Act of 1930, as

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
To Request Administrative Review and Join Annual
Inquiry Service List, 87 FR 19075 (April 1, 2022);
see also Notice of Antidumping Duty Order:
Magnesium Metal from the People’s Republic of
China, 70 FR 19928 (April 15, 2005) (Order).

2 See Petitioner’s Letter, “Magnesium Metal from
the People’s Republic of China/Request for
Administrative Review,” dated April 15, 2022.

3 See TMI and TMM'’s Letter, ‘““Magnesium Metal
from the People’s Republic of China; A-570-896;
Objection to Request for Review,” dated May 16,
2022.

amended (the Act), and 19 CFR
351.221(c)(1)({).4

Scope of the Order

The product covered by the Order is
magnesium metal from China, which
includes primary and secondary alloy
magnesium metal, regardless of
chemistry, raw material source, form,
shape, or size. Magnesium is a metal or
alloy containing by weight primarily the
element magnesium. Primary
magnesium is produced by
decomposing raw materials into
magnesium metal. Secondary
magnesium is produced by recycling
magnesium-based scrap into magnesium
metal. The magnesium covered by the
Order includes blends of primary and
secondary magnesium.

The subject merchandise includes the
following alloy magnesium metal
products made from primary and/or
secondary magnesium including,
without limitation, magnesium cast into
ingots, slabs, rounds, billets, and other
shapes; magnesium ground, chipped,
crushed, or machined into rasping,
granules, turnings, chips, powder,
briquettes, and other shapes; and
products that contain 50 percent or
greater, but less than 99.8 percent,
magnesium, by weight, and that have
been entered into the United States as
conforming to an ““ASTM Specification
for Magnesium Alloy”’ 5 and are thus
outside the scope of the existing
antidumping orders on magnesium from
China (generally referred to as “alloy”
magnesium).

The scope of the Order excludes: (1)
all forms of pure magnesium, including
chemical combinations of magnesium
and other material(s) in which the pure
magnesium content is 50 percent or
greater, but less than 99.8 percent, by
weight, that do not conform to an
“ASTM Specification for Magnesium
Alloy’’; ¢ (2) magnesium that is in liquid
or molten form; and (3) mixtures
containing 90 percent or less
magnesium in granular or powder form
by weight and one or more of certain

4 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 87 FR
35165 (June 9, 2022).

5 The meaning of this term is the same as that
used by the American Society for Testing and
Materials in its Annual Book for ASTM Standards:
Volume 01.02 Aluminum and Magnesium Alloys.

6 The material is already covered by existing
antidumping orders. See Notice of Antidumping
Duty Orders: Pure Magnesium from the People’s
Republic of China, the Russian Federation and
Ukraine; Notice of Amended Final Determination of
Sales at Less Than Fair Value: Antidumping Duty
Investigation of Pure Magnesium from the Russian
Federation, 60 FR 25691 (May 12, 1995); see also
Antidumping Duty Order: Pure Magnesium in
Granular Form from the People’s Republic of China,
66 FR 57936 (November 19, 2001).

non-magnesium granular materials to
make magnesium-based reagent
mixtures, including lime, calcium
metal, calcium silicon, calcium carbide,
calcium carbonate, carbon, slag
coagulants, fluorspar, nephaline syenite,
feldspar, alumina (Al1203), calcium
aluminate, soda ash, hydrocarbons,
graphite, coke, silicon, rare earth
metals/mischmetal, cryolite, silica/fly
ash, magnesium oxide, periclase,
ferroalloys, dolomite lime, and
colemanite.” The merchandise subject to
this Order is classifiable under items
8104.19.00, and 8104.30.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS items are provided for
convenience and customs purposes, the
written description of the merchandise
is dispositive.

Preliminary Determination of No
Shipments

We received timely submissions from
TMI and TMM certifying that they did
not have sales, shipments, or exports of
subject merchandise to the United
States during the POR.8 On June 15,
2022, we requested U.S. Customs and
Border Protection (CBP) entry data of
subject merchandise imported into the
United States during the POR, and
exported by TMM or TML® This query
returned no entries during the POR.10
Additionally, on June 21, 2022,
Commerce submitted a no-shipments
inquiry to CBP with regard to TMI and
TMM, to which CBP did not respond
with any contrary information by the
expiration of the 