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Presidential Documents

Title 3—

The President

[FR Doc. 2021-27379
Filed 12-15-21; 8:45 am]
Billing code 3395-F2-P

Proclamation 10322 of December 9, 2021

Amending Proclamation 10320, Death of Robert J. Dole

By the President of the United States of America

A Proclamation

By the authority vested in me as President of the United States by the
Constitution and the laws of the United States of America, and in order
to extend the display of the flag at half-staff as a mark of respect for
Robert Joseph Dole, it is hereby ordered that Proclamation 10320 of December
5, 2021, is amended by deleting in the first sentence the words ‘“until
sunset on December 9, 2021 and inserting in their place the words “‘through
Saturday, December 11.”

IN WITNESS WHEREOQF, I have hereunto set my hand this ninth day of
December, in the year of our Lord two thousand twenty-one, and of the
Independence of the United States of America the two hundred and forty-

s
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Presidential Documents

Executive Order 14058 of December 13, 2021

Transforming Federal Customer Experience and Service De-
livery To Rebuild Trust in Government

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Purpose. Our Government must recommit to being “of the people,
by the people, [and] for the people” in order to solve the complex 21st
century challenges our Nation faces. Government must be held accountable
for designing and delivering services with a focus on the actual experience
of the people whom it is meant to serve. Government must also work
to deliver services more equitably and effectively, especially for those who
have been historically underserved. Strengthening the democratic process
requires providing direct lines of feedback and mechanisms for engaging
the American people in the design and improvement of Federal Government
programs, processes, and services.

As the United States faces critical challenges, including recovering from
a global pandemic, promoting prosperity and economic growth, advancing
equity, and tackling the climate crisis, the needs of the people of the United
States, informed by, in particular, an understanding of how they experience
Government, should drive priorities for service delivery improvements. In
recent years, the annual paperwork burden imposed by executive departments
and agencies (agencies) on the public has been in excess of 9 billion hours.
That number is too high. Agencies must work with the Congress; the private
sector and nonprofit organizations; State, local, Tribal, and territorial govern-
ments; and other partners to design experiences with the Federal Government
that effectively reduce administrative burdens, simplify both public-facing
and internal processes to improve efficiency, and empower the Federal
workforce to solve problems.

The Federal Government must design and deliver services in a manner
that people of all abilities can navigate. We must use technology to modernize
Government and implement services that are simple to use, accessible, equi-
table, protective, transparent, and responsive for all people of the United
States. When a disaster survivor, single parent, immigrant, small business
owner, or veteran waits months for the Government to process benefits
to which they are entitled, that lost time is a significant cost not only
for that individual, but in the aggregate, for our Nation as a whole. This
lost time operates as a kind of tax—a ‘““time tax”—and it imposes a serious
burden on our people as they interact with the Government. Improving
Government services should also make our Government more efficient and
effective overall.

Every interaction between the Federal Government and the public, whether
it involves renewing a passport or calling for a status update on a farm
loan application, should be seen as an opportunity for the Government
to save an individual’s time (and thus reduce ‘“time taxes’) and to deliver
the level of service that the public expects and deserves. By demonstrating
that its processes are effective and efficient, in addition to being fair, protec-
tive of privacy interests, and transparent, the Federal Government can build
public trust. Further, the Federal Government’s management of its customer
experience and service delivery should be driven fundamentally by the
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voice of the customer through human-centered design methodologies; empir-
ical customer research; an understanding of behavioral science and user
testing, especially for digital services; and other mechanisms of engagement.

Executive Order 12862 of September 11, 1993 (Setting Customer Service
Standards), required agencies that provide significant services directly to
the public to identify and gather feedback from customers; establish service
standards and measure performance against those standards; and benchmark
customer service performance against the best customer experience provided
in the private sector. Executive Order 13571 of April 27, 2011 (Streamlining
Service Delivery and Improving Customer Service), further required agencies
to develop a “Customer Service Plan . . . to address how the agency will
provide services in a manner that seeks to streamline service delivery and
improve the experience of its customers.” Executive Order 13707 of Sep-
tember 15, 2015 (Using Behavioral Science Insights To Better Serve the
American People), called for the use of empirical findings in behavioral
science fields to deliver better results for the American people, including
by identifying “opportunities to help qualifying individuals, families, com-
munities, and businesses access public programs and benefits.” And Execu-
tive Order 13985 of January 20, 2021 (Advancing Racial Equity and Support
for Underserved Communities Through the Federal Government), established
the policy of the Federal Government to “pursue a comprehensive approach
to advancing equity for all, including people of color and others who have
been historically underserved, marginalized, and adversely affected by per-
sistent poverty and inequality.” Consistent with these aims, agencies have
begun assessing whether, and to what extent, their programs and policies
perpetuate systemic barriers to opportunities and benefits for people of
color and other underserved groups. These previous actions have laid an
important foundation for the policies and procedures set forth in this order.
However, more is required to establish the sustained system for Federal
Government accountability and performance necessary to drive an ongoing
focus on improved delivery and results for the people of the United States.

Sec. 2. Policy. It is the policy of the United States that, in a Government
of the people, by the people, and for the people, improving service delivery
and customer experience should be fundamental priorities. The Government’s
performance must be measured empirically and by on-the-ground results
for the people of the United States, especially for their experiences with
services delivered. The means of Government—such as its budget, policy,
financial management, procurement, and human resources practices—must
work to achieve those ends. Agencies should continually improve their
understanding of their customers, reduce administrative hurdles and paper-
work burdens to minimize “time taxes,” enhance transparency, create greater
efficiencies across Government, and redesign compliance-oriented processes
to improve customer experience and more directly meet the needs of the
people of the United States. Consistent with the purpose described in section
1 of this order, agencies’ efforts to improve customer experience should
include systematically identifying and resolving the root causes of customer
experience challenges, regardless of whether the source of such challenges
is statutory, regulatory, budgetary, technological, or process-based. Further-
more, to engender public trust, agencies must ensure that their efforts appro-
priately maintain or enhance protections afforded under law and policy,
including those related to civil rights, civil liberties, privacy, confidentiality,
and information security.

Sec. 3. Definitions. For purposes of this order:

(a) The term ‘“‘customer” means any individual, business, or organization
(such as a grantee or State, local, or Tribal entity) that interacts with an
agency or program, either directly or through a federally-funded program
administered by a contractor, nonprofit, or other Federal entity.

(b) The term “customer experience” means the public’s perceptions of
and overall satisfaction with interactions with an agency, product, or service.
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(c) The term ‘“‘customer life experience” means each important point in
a person’s life at which that person interacts with one or more entities
of Government.

(d) The term ‘“equity” means the consistent and systematic fair, just,
and impartial treatment of all individuals, including individuals who belong
to underserved communities that have been denied such treatment, such
as Black, Latino, Indigenous and Native American persons, Asian Americans
and Pacific Islanders, and other persons of color; members of religious
minorities; lesbian, gay, bisexual, transgender, and queer (LGBTQ+) persons;
persons with disabilities; persons who live in rural areas; and persons other-
wise adversely affected by persistent poverty or inequality.

(e) The term “High Impact Service Provider” (HISP) means a Federal
entity, as designated by the Director of the Office of Management and Budget
(OMB), that provides or funds customer-facing services, including Federal
services administered at the State or local level, that have a high impact
on the public, whether because of a large customer base or a critical effect
on those served.

(f) The term “human-centered design” means an interdisciplinary method-
ology of putting people, including those who will use or be impacted by
what one creates, at the center of any process to solve challenging problems.

(g) The term ‘“‘service delivery” means actions by the Federal Government
related to providing a benefit or service to a customer of a Federal Govern-
ment entity. Such actions pertain to all points of the Government-to-customer
delivery process, including when a customer applies for a benefit or loan,
receives a service such as health care or small business counseling, requests
a document such as a passport or Social Security card, files taxes or declares
goods, uses resources such as a park or historical site, or seeks information
such as notices about public health or consumer protection.

Sec. 4. Agency Actions to Improve Customer Experience. (a) The Secretary
of State shall design and deliver a new online passport renewal experience
that does not require any physical documents to be mailed.

(b) The Secretary of the Treasury shall design and deliver new online
tools and services to ease the payment of taxes and provide the option
to schedule customer support telephone call-backs. The Secretary of the
Treasury should consider whether such tools and services might include
expanded automatic direct deposit refunds based on prior year tax returns,
tax credit eligibility tools, and expanded electronic filing options.

(c) The Secretary of the Interior shall redesign the website of the Fish
and Wildlife Service, FWS.gov, in compliance with the 21st Century Inte-
grated Digital Experience Act (Public Law 115-336), and shall support a
centralized, modernized electronic permitting system to accept and process
applications for permits. Such a system might include special use permits
for the National Wildlife Refuge System and for at least five high-volume
permit application forms required for individuals and businesses who import
or export fish, wildlife, and plants and their products internationally.

(d) The Secretary of Agriculture shall:

(i) test the use of the Special Supplemental Nutrition Program for Women,
Infants, and Children (WIC) benefits for online purchasing;

(ii) identify opportunities to reduce individuals’ and families’ burdens
by simplifying enrollment and recertification for nutrition assistance pro-
grams such as the Supplemental Nutrition Assistance Program (SNAP)
and the WIC, including expanding the use of direct certification; and

(iii) design and implement a simplified direct farm loan application proc-
ess.
(e) The Secretary of Labor shall:

(i) update existing rules and policies, consistent with applicable law and
to the extent practicable, to allow individuals entitled to medical treatment
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under their workers’ compensation plans to conduct their routine medical
treatment appointments using telehealth platforms; and

(ii) update rules, policies, and procedures to eliminate, consistent with
applicable law and to the extent practicable, requirements for workers’
compensation claimants to submit physical documents, but to retain the
option for physical submission for claimants who cannot otherwise submit
them.

(f) The Secretary of Health and Human Services shall:

(i) continue to design and deliver new, personalized online tools and
expanded customer support options for Medicare enrollees;

(ii) strengthen requirements for maternal health quality measurement, in-
cluding measuring perinatal quality and patient care experiences, and
evaluating the measurements by race and ethnicity to aim to better identify
inequities in maternal health care delivery and outcomes;

(iii) to the maximum extent permitted by law, support coordination be-
tween benefit programs to ensure applicants and beneficiaries in one
program are automatically enrolled in other programs for which they
are eligible;

(iv) to the maximum extent permitted by law, support streamlining State
enrollment and renewal processes and removing barriers, including by
eliminating face-to-face interview requirements and requiring prepopulated
electronic renewal forms, to ensure eligible individuals are automatically
enrolled in and retain access to critical benefit programs;

(v) develop guidance for entities regulated pursuant to the Health Insurance
Portability and Accountability Act (HIPAA) on providing telehealth in
compliance with HIPAA rules, to improve patient experience and conven-
ience following the end of the COVID-19 public health emergency; and

(vi) test methods to automate patient access to electronic prenatal, birth,
and postpartum health records (including lab results, genetic tests,
ultrasound images, and clinical notes) to improve patient experiences
in maternity care, health outcomes, and equity.

(g) The Secretary of Education shall:

(i) consider providing eligible recipients of student aid under Title IV
of the Higher Education Act of 1965 (Public Law 89-329), as amended,
with the option to receive information about certain benefits and services
for which they may qualify; and

(ii) design and deliver a repayment portal capability on StudentAid.gov
for Direct Loan borrowers.

(h) The Secretary of Veterans Affairs shall:

(i) provide digital services through a single, integrated, and equitable
digital platform on VA.gov and the VA mobile app; and

(ii) provide on-demand customer support through the channels that work
best for customers, including personalized online chat with a virtual or
live agent.

(i) The Secretary of Homeland Security shall:

(i) test the use of innovative technologies at airport security checkpoints
to reduce passenger wait times;

(ii) provide new opportunities for customers to connect with the Transpor-
tation Security Administration, including as appropriate, online chat, im-
proved communication during additional screenings, and additional mech-
anisms to provide customer feedback;

(iii) design and deliver a streamlined, online disaster assistance application;
and

(iv) work with States to proactively update existing rules and policies
on supporting documentation needed for disaster assistance processes to
reduce burden and increase accessibility.
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(j) The Administrator of the Small Business Administration shall:

(i) establish baseline experience measures for key small business applica-
tion processes in areas such as loans, grants, and certifications; and

(ii) design and deliver a streamlined online disaster assistance application
experience.

(k) The Commissioner of Social Security shall:

(i) within 120 days of the date of this order, provide a report to the
Director of OMB that analyzes all services of the Social Security Adminis-
tration that currently require original or physical documentation or in-
person appearance as an element of identity or evidence authentication,
and that identifies potential opportunities for policy reforms that can
support modernized customer experiences while ensuring original or phys-
ical documentation requirements remain where there is a statutory or
strong policy rationale;

(ii) develop a mobile-accessible, online process so that any individual
applying for or receiving services from the Social Security Administration
can upload forms, documentation, evidence, or correspondence associated
with their transaction without the need for service-specific tools or trav-
eling to a field office;

(iii) consistent with applicable law and to the extent practicable, maintain
a public policy of technology neutrality with respect to acceptable forms
of electronic signatures;

(iv) consistent with applicable law and to the extent practicable, revise
any necessary regulations, forms, instructions, or other sources of guidance
(to include the Program Operations Manual System of the Social Security
Administration) to remove requirements that members of the public provide
physical signatures; and

(v) to the maximum extent permitted by law, support applicants and
beneficiaries to identify other benefits for which they may be eligible
and integrate Social Security Administration data and processes with those
of other Federal and State entities whenever possible.

(1) The Administrator of General Services shall:

(i) develop a roadmap for a redesigned USA.gov website that aims to
serve as a centralized, digital “Federal Front Door” from which customers
may navigate to all Government benefits, services, and programs, and
features streamlined content, processes, and technologies that use human-
centered design to meet customer needs, including consolidating content
currently appearing on Benefits.gov, Grants.gov, and other appropriate
websites; and

(ii) dedicate multi-disciplinary design and development teams to support
priority projects of HISPs that will be selected and funded each fiscal
year in consultation with the Director of OMB.

(m) The Administrator of the United States Agency for International Devel-
opment (USAID) shall review and revise, as appropriate, regulations, forms,
instructions, or other sources of guidance relating to the application for
grants and cooperative agreements in countries in which USAID works to
ensure that such policies are clear and intelligible, do not contain unjustified
administrative burdens or excessive paperwork requirements, and do not
place undue burdens on local organizations and underserved communities.

(n) Joint Agency Actions:

(i) The Secretary of Veterans Affairs and the Administrator of General
Services shall collaborate to provide seamless integration of Login.gov
accounts to allow customers to access VA.gov, the VA mobile application,
and other customer-facing digital products and to eliminate outdated and
duplicate customer sign-in options.

(ii) The Secretary of the Treasury, the Secretary of Defense, the Secretary
of Education, and the Director of the Office of Personnel Management
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shall collaborate to enable a more streamlined Public Service Loan Forgive-
ness process for eligible borrowers, including those who serve in the
United States Armed Forces or as civil servants, or who work for eligible
nonprofit organizations.

(iii) The Director of OMB, including through the Administrator of the
United States Digital Service, shall collaborate across the Federal Govern-
ment with multiple agencies and their respective customers in order to
conduct human-centered design research and document customer experi-
ence challenges related to accessing grant programs to which Tribal govern-
ments are entitled, and shall propose ways to streamline processes and
reduce administrative burdens on Tribal government customers.

(iv) The Director of OMB, through the Administrator of the United States
Digital Service; the Administrator of General Services; and the Postmaster
General are encouraged to collaborate on ways to update mailing address
records across Government so that members of the public may change
their respective mailing addresses for purposes of all Government services
only once, through the United States Postal Service.
Sec. 5. Government-wide Actions to Improve Customer Experience. Customers
often navigate services across multiple agencies in specific moments of
need, such as when they are seeking financing for their businesses or experi-
encing food insecurity. In such situations, relevant agencies should coordi-
nate their service delivery to achieve an integrated experience that meets
customer needs through the exchange of data with appropriate privacy protec-
tions.

Such coordination may include providing States that administer elements
of Federal services with guidance and flexibilities with respect to the ele-
ments of Federal programs they administer. Such coordination would allow
both Federal and State government entities to maximize their respective
expertise and improve efficiency. To further the policy set forth in this
section:

(a) Within 90 days of the date of this order, and on a regular basis
thereafter, the Deputy Director for Management of OMB and other members
of the President’s Management Council (PMC) shall work with the Assistant
to the President and Chief of Staff, the Assistant to the President for Domestic
Policy, and the Assistant to the President for Economic Policy to select
a limited number of customer life experiences to prioritize for Government-
wide action to improve customer experience.

(b) The Deputy Director for Management of OMB and other members
of the PMC, in consultation with the Assistant to the President for Domestic
Policy, the Assistant to the President for Economic Policy, and relevant
interagency teams coordinated by OMB, shall organize appropriate leadership
structures to assess customer life experiences selected pursuant to subsection
(a) of this section, work to develop measurable improvements for such
customer life experiences that involve multiple agencies, develop prospective
plans for rigorously testing that use appropriate empirical methods on which
approaches work best, and share lessons learned across the Federal Govern-
ment.

(c) Within 180 days of the date of this order and every 6 months thereafter,
the Deputy Director for Management of OMB and other members of the
PMC, through the Deputy Director for Management of OMB, shall report
to the Assistant to the President and Chief of Staff on the status of the
actions described in subsection (b) of this section.

(d) The Director of OMB shall work with the head of each relevant
agency to help resolve issues related to overlapping responsibilities among
agencies, work to address barriers to serving customers across multiple agen-
cies, and coordinate activities to improve customer experience or service
delivery when primary responsibility among multiple agencies is unclear.

(e) Within 120 days of the date of this order, the Administrator of the
Office of Electronic Government and the Administrator of the Office of
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Information and Regulatory Affairs within OMB, in consultation with relevant
interagency councils (including the Chief Information Officers Council, the
Federal Privacy Council, the Chief Data Officer Council, the Evaluation
Officer Council, and the Interagency Council on Statistical Policy), shall
coordinate their current, respective efforts to develop guidance for agencies,
ensuring that such guidance incorporates opportunities to:

(i) improve the efficiency and effectiveness of data sharing and support

processes among agencies and with State and local governments; and

(ii) streamline the process for agencies to provide services to State and

local governments, consistent with applicable law.

(f) Within 120 days of the date of this order, the Administrator of the
Office of Information and Regulatory Affairs shall provide guidance for
agencies on:

(i) identifying specific steps to reduce information collection burdens on

customers to enhance access across agencies; and

(ii) clarifying and updating recommendations and flexibilities under the
Paperwork Reduction Act (44 U.S.C. 3501 et seq.), including to facilitate
stakeholder engagement and feedback processes to support the implementa-
tion of this order.

(g) Within 180 days of the date of this order, the Administrator of General

Services shall submit to the Director of OMB a roadmap for the development
of prioritized common services and standards (such as the United States
Web Design System or systems for login and identity management), platforms
(such as notification capabilities), and digital products (such as USA.gov)
that support increased efficiency, integration, and improved service delivery
of designated customer life experiences.
Sec. 6. Ongoing Accountability for Federal Service Delivery. (a) The Director
of OMB shall designate as HISPs those Federal entities that provide or
fund customer-facing services, including Federal services administered at
the State or local level, that have a high impact on the public, whether
because of a large customer base or a critical effect on those served. The
Director of OMB shall maintain a list of designated HISPS and may update
this list at any time.

(b) The Secretary of State, the Secretary of the Treasury, the Secretary
of the Interior, the Secretary of Agriculture, the Secretary of Commerce,
the Secretary of Labor, the Secretary of Health and Human Services, the
Secretary of Housing and Urban Development, the Secretary of Transpor-
tation, the Secretary of Education, the Secretary of Veterans Affairs, the
Secretary of Homeland Security, the Administrator of the Small Business
Administration, the Commissioner of Social Security, the Administrator of
General Services, the Administrator of the United States Agency for Inter-
national Development, and the Director of the Office of Personnel Manage-
ment shall each submit to the Director of OMB a report including an assess-
ment of the improvements needed in each agency’s customer experience
management and service design capabilities in light of this order, to be
prioritized within each agency’s respective available and budgeted resources.

(c) The head of each HISP shall, in consultation with the Deputy Director
for Management of OMB, annually designate a limited number of services
for prioritized improvement (designated services). Identification of designated
services should be based on the moments that matter most to the individuals
served, as illustrated through human-centered design and other research,
and on those services’ public-facing nature, the number of individuals served,
the volume of transactions, the total Federal dollars spent, the safety and
protection of lives, or the critical nature of the services provided in the
lives of the individuals they serve.

(d) The Deputy Director for Management of OMB shall issue guidance
for HISPs that outlines an annual process for assessing their capacity to
manage customer experience, assessing their performance of designated serv-
ices through meaningful measures from the perspective of the public and
planning for the improvement of the customer experience. Assessments
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should include, as appropriate, the identification of customer experience
challenges experienced by customers of the HISP in the form of administra-
tive burdens or other barriers, informed by experiential data (including,
as appropriate, through randomized controlled trials or other rigorous pro-
gram evaluation); ethnographic research; feedback from public engagement;
human-centered design methodologies such as journey mapping; operational
and administrative data analysis; direct observations; examination, from a
customer perspective, of how to navigate the agency’s service offerings,
apply for a benefit, or comply with a requirement of the agency; observations
of customer interaction with the agency’s website or application processes
and tools; or observations of customer support service delivery such as
activities at call centers. Informed by findings from these assessments, plans
for improvement should include, as appropriate, actions such as conducting
outreach to the public about the agency’s programs and other Federal pro-
grams for which those served by the agency may be eligible, providing
assistance to members of the public enrolling in the agency’s programs
and other Federal programs, streamlining and improving accessibility of
forms and digital experiences, eliminating unnecessary administrative bur-
dens on customers, ensuring the accessibility of services for customers with
disabilities and those with limited English proficiency, developing targeted
actions to advance equity for communities that face inequitable barriers
to service access, or engaging in other efforts to coordinate with other
agencies to reduce the need for those they serve to interact separately with
multiple agencies.

(e) The Director of OMB shall establish a team within OMB to lead
and support agency customer experience initiatives as well as such initiatives
that reach across agencies, including by facilitating the decision-making
processes needed to achieve the objectives of this order; coordinating HISP
activities as outlined in this order; and developing strategies for the integra-
tion of services and development of products involving multiple agencies
as contemplated in this order.

(f) All agencies, whether identified in this section or not, are urged to
apply guidance issued pursuant to subsection (d) of this section to improve
their service delivery.

Sec. 7. Additional Agency Actions to Improve Customer Experience. The
heads of agencies shall:

(a) integrate activities to improve customer experience, as appropriate
and consistent with applicable law, into their respective:

(i) agency strategic plans developed pursuant to section 306(a) of title

5, United States Code;

(ii) Agency Performance Plans developed pursuant to sections 1115 and
1116 of title 31, United States Code;

(iii) portions of performance plans relating to human and capital resource
requirements to achieve performance goals pursuant to section 1115(g)
of title 31, United States Code;

(iv) agency priority goals developed pursuant to section 1120 of title
31, United States Code;

(v) selection of items for their respective regulatory agendas and plans
pursuant to subsections 4(b) and (c) of Executive Order 12866 of September
30, 1993 (Regulatory Planning and Review), as amended;

(vi) individual performance plans for senior executives consistent with
section 4312 of title 5, United States Code, and for other senior employees
consistent with section 4302 of title 5, United States Code; and

(vii) as permitted by law, any other agency activities, acquisitions, and

strategies that the Director of OMB determines to be appropriate to further

the implementation of the policy articulated in this order;

(b) direct all of their respective program offices to apply the guidance
from OMB’s Office of Information and Regulatory Affairs described in section
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5(f) of this order, as well as the requirements of the Paperwork Reduction
Act related to collections of information, consistently with guidance con-
tained in the Office of Information and Regulatory Affairs Memorandum
of July 22, 2016 (Flexibilities under the Paperwork Reduction Act for Compli-
ance with Information Collection Requirements), which provides that the
Paperwork Reduction Act does not apply to agencies’ general solicitations
of public views and feedback, certain ratings and rankings of Federal services
by members of the public using Government websites, or direct observations
of users interacting with digital tools and products;

(c) direct all of their respective program offices to identify opportunities
to apply policies, including those set forth in subsections 1(a) and (b) of
Executive Order 13707, and to engage in promising practices such as the
advance testing of information collections described in the Office of Informa-
tion and Regulatory Affairs Memorandum of August 9, 2012 (Testing and
Simplifying Federal Forms);

(d) identify opportunities, as appropriate and consistent with applicable
law, to modify their respective agencies’ regulations, internal and public-
facing guidance, and policies to include positive and equitable customer
experiences and service delivery as part of their respective agencies’ missions;
issue internal directives or policies on customer experience and service
delivery to articulate how their respective agencies’ strategies and missions
relate to customer experience and service delivery outcomes; and promote
coordination within and among their respective agencies concerning those
customer life experiences that cut across agency or agency component respon-
sibilities;

(e) improve the digital customer experience for their respective agencies’
customers by modernizing agency websites, using human-centered design
methodologies, digitizing agency services and forms, modernizing records
management, updating network infrastructure and mobility capabilities, and
accelerating the use of electronic signatures when aligned with policy prior-
ities, as required by the 21st Century Integrated Digital Experience Act
(44 U.S.C. 3501 note); and

(f) identify means by which their respective agencies can improve trans-
parency and accessibility through their compliance with the Plain Writing
Act of 2010 (Public Law 111-274) and related requirements and guidance.
Sec. 8. OMB Guidance. The Director of OMB shall review and update OMB
Government-wide guidance and supporting processes (such as information
collection reviews or data sharing approvals) as necessary and apphcable
to ensure conformity with this order and to assist agencies in improving
their service delivery and customer experience.

Sec. 9. Independent Agencies. Independent agencies are strongly encouraged
to comply with the provisions of this order.

Sec. 10. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or
(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.
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(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,

employees, or agents, or any other person.

THE WHITE HOUSE,
December 13, 2021.

[FR Doc. 2021-27380
Filed 12-15-21; 8:45 am]
Billing code 3395-F2-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-1072; Project
Identifier MCAI-2021-01248-E; Amendment
39-21870; AD 2021-26-11]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG (Type
Certificate Previously Held by Rolls-
Royce pic) Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Rolls-Royce Deutschland Ltd. & Co KG
(RRD) RB211 Trent 875-17, 877-17,
884-17, 884B-17, 892—17, 892B-17, and
895-17 model turbofan engines. This
AD was prompted by reports of single
engine events caused by water
contamination, which led to corrosion
on the fuel pump that resulted in loss
of engine thrust. This AD requires
replacing the fuel pump as specified in
a European Union Aviation Safety
Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective January 3,
2022.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 3, 2022.

The FAA must receive comments on
this AD by January 31, 2022.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For material incorporated by reference
in this AD, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; phone: +49 221 8999 000;
email ADs@easa.europa.eu; website:
https://www.easa.europa.eu. You may
find this material on the EASA website
at https://ad.easa.europa.eu. You may
view this material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222—
5110. It is also available in the AD
docket at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-1072. For the material
identified in this AD that is not
incorporated by reference, contact Rolls-
Royce plc, Corporate Communications,
P.O. Box 31, Derby, DE24 8BJ, United
Kingdom; phone: +44 (0)1332 242424;
fax: +44 (0)1332 249936; website:
https://www.rolls-royce.com/contact-
us.aspx.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-1072; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the EASA AD, any comments
received, and other information. The
street address for Docket Operations is
listed above.

FOR FURTHER INFORMATION CONTACT:
Nicholas Paine, Aviation Safety
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: (781) 238-7116; fax: (781) 238—
7199; email: nicholas.j.paine@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021-0245,
dated November 10, 2021 (EASA AD

2021-0245) (also referred to as the
Mandatory Continuing Airworthiness
Information, or the MCAI), to correct an
unsafe condition on RRD RB211 Trent
875-17,877-17, 884-17, 884B-17, 892—
17, 892B-17, and 895-17 model
turbofan engines.

This AD was prompted by a report of
single engine events that resulted in loss
of engine thrust. An investigation by the
manufacturer determined that certain
engines were exposed to unacceptable
levels of water contamination, which
caused corrosion on the fuel pump
internal components. This corrosion led
to debris release and filter blockages in
variable stator vane actuator control
units, which resulted in the variable
stator vane system failing in the closed
position. This condition, if not
addressed, could result in loss of engine
thrust control, in-flight engine
shutdown, and reduced control of the
airplane. The FAA is issuing this AD to
address the unsafe condition on these
products.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Community, the FAA has
been notified of the unsafe condition
described in the MCAL The FAA is
issuing this AD because the agency
evaluated all the relevant information
provided by EASA and determined the
safe condition described previously is
likely to exist or develop in other
products of the same type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EASA AD 2021—
0245. EASA AD 2021-0245 specifies
instructions for replacing certain fuel
pumps and identifies certain fuel
pumps that are not to be installed on an
affected engine. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in
ADDRESSES.

Other Related Service Information

The FAA reviewed Rolls-Royce Alert
Non-Modification Service Bulletin
(NMSB) RB.211-73-AK788, dated
November 9, 2021. The NMSB describes
procedures for removing and replacing
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the fuel pump and identifies the
population of affected fuel pumps.

AD Requirements

This AD requires accomplishing the
actions specified in EASA AD 2021-
0245, described previously, as
incorporated by reference, except for
any differences identified as exceptions
in the regulatory text of this AD and
except as discussed under “Differences
Between this AD and the MCAL”

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has since coordinated
with other manufacturers and CAAs to
use this process. As a result, EASA AD
2021-0245 will be incorporated by
reference in this final rule. This AD,
therefore, requires compliance with
EASA AD 2021-0245 in its entirety
through that incorporation, except for
any differences identified as exceptions
in the regulatory text of this AD. Using
common terms that are the same as the
heading of a particular section in EASA
AD 2021-0245 does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to “all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in EASA AD 2021-0245.
Service information required by EASA
AD 2021-0245 for compliance will be
available at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-1072.

Differences Between This AD and the
EASA AD

Where EASA AD 2021-0245 requires
compliance from its effective date, this
AD requires using the effective date of
this AD. This AD does not mandate
compliance with the “Remarks” section
of EASA AD 2021-0245.

Interim Action
The FAA considers this AD to be an
interim action. If further action is later

identified, the FAA may consider
additional rulemaking.

Justification for Inmediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5

U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.”” Under this section, an agency,
upon finding good cause, may issue a
final rule without seeking comment
prior to the issuance. Further, section
553(d) of the APA authorizes agencies to
make rules effective in less than thirty
days, upon a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule. Following occurrences of single
engine loss of engine thrust, the
manufacturer determined that a subset
of RRD RB211 Trent model turbofan
engines have been exposed to
unacceptable levels of water
contamination. This water
contamination may cause corrosion on
the fuel pump internal components,
leading to debris release and filter
blockage in variable stator vane actuator
control units. These fuel pumps have
the highest risk of failure and require
removal within 30 days of the effective
date of this AD to prevent failure of the
variable stator vane system and
maintain an acceptable level of safety.
The FAA considers failure of a variable
stator vane system in the closed position
to be an urgent safety issue that requires
immediate action to avoid loss of engine
thrust or in-flight engine shutdown. In
addition, the compliance time for the
required action is shorter than the time
necessary for the public to comment and
for publication of the final rule.
Accordingly, notice and opportunity for
prior public comment are impracticable
and contrary to the public interest
pursuant to 5 U.S.C. 553(b)(3)(B).

In addition, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days, for the same reasons
the FAA found good cause to forego
notice and comment.

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this final rule. Send
your comments to an address listed
under ADDRESSES. Include ‘Docket No.
FAA-2021-1072; Project Identifier
MCAI-2021-01248-E” at the beginning
of your comments. The most helpful
comments reference a specific portion of

the final rule, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Nicholas Paine,
Aviation Safety Engineer, ECO Branch,
FAA, 1200 District Avenue, Burlington,
MA 01803. Any commentary that the
FAA receives that is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without notice
and comment, RFA analysis is not
required.

Costs of Compliance

The FAA estimates that this AD
affects one engine installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:
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ESTIMATED COSTS
: Cost per Coston U.S
Action Labor cost Parts cost product operators
Remove and replace fuel pump ........cccecueeee 4.5 work-hours x $85 per hour = $382.50 ..... $133,130 $133,512.50 $133,512.50

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-26-11 Rolls-Royce Deutschland Ltd &
Co KG (Type Certificate previously held
by Rolls-Royce plc): Amendment 39—
21870; Docket No. FAA-2021-1072;
Project Identifier MCAI-2021-01248-E.

(a) Effective Date

This airworthiness directive (AD) is
effective January 3, 2022.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Rolls-Royce
Deutschland Ltd. & Co KG (RRD) (Type
Certificate previously held by Rolls-Royce
plc) RB211 Trent 875-17, 87717, 884—17,
884B-17, 892—-17, 892B-17, and 895-17
model turbofan engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7314, Engine Fuel Pump.

(e) Unsafe Condition

This AD was prompted by reports of single
engine events caused by water
contamination, which led to corrosion on the
fuel pump that resulted in loss of engine
thrust. The FAA is issuing this AD to prevent
failure of variable stator vane system. The
unsafe condition, if not addressed, could
result in loss of engine thrust control, in-
flight engine shutdown, and reduced control
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified in paragraph (h) of this
AD: Perform all required actions within the
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency AD 2021-0245, dated
November 10, 2021 (EASA AD 2021-0245).

(h) Exceptions to EASA AD 2021-0245

(1) Where EASA AD 2021-0245 requires
compliance from its effective date, this AD
requires using the effective date of this AD.

(2) This AD does not mandate compliance
with the “Remarks” section of EASA AD
2021-0245.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGC:s for this AD,
if requested using the procedures found in 14

CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ECO Branch, send it to
the attention of the person identified in
paragraph (j)(1) of this AD. Information may
be emailed to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Nicholas Paine, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7116; fax: (781) 238—7199; email:
nicholas.j.paine@faa.gov.

(2) For material identified in this AD that
is not incorporated by reference, contact
Rolls-Royce plc, Corporate Communications,
P.O. Box 31, Derby, DE24 8BJ, United
Kingdom; phone: +44 (0)1332 242424; fax:
+44 (0)1332 249936; website: https://
www.rolls-royce.com/contact-us.aspx.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0245, dated November 10,
2021.

(ii) [Reserved]

(3) For EASA AD 2021-0245, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; website: https://
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email
fr.inspection@nara.gov, or go to https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued on December 9, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2021-27385 Filed 12-14-21; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0692; Project
Identifier MCAI-2020-01585-T; Amendment
39-21845; AD 2021-25-02]

RIN 2120-AA64

Airworthiness Directives; Yabora
Industria Aeronautica S.A. (Type
Certificate Previously Held by Embraer
S.A.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2014—16—
16, which applied to all Embraer S.A.
Model ER]J 190-100 STD, —100 LR, —100
ECJ, =100 IGW, -200 STD, —200 LR, and
—200 IGW airplanes; and AD 2018-19—
28, which applied to certain Embraer
S.A. Model ERJ 190-100 STD, —100 LR,
—100 ECJ, —100 IGW, —200 STD, —200
LR, and —200 IGW airplanes. AD 2014—
16—16 required, for certain airplanes,
retorquing and replacing the pylon
lower link fittings, and for all airplanes,
repetitive retorquing of those fittings.
AD 2018-19-28 required modification
of the attaching parts of the pylon lower
link fittings. This AD continues to
require those actions, and also requires
application of a lower torque value,
inspection of certain shear pins and
replacement if necessary, and revised
compliance times for the modification;
as specified in an Agéncia Nacional de
Aviacdo Civil (ANAC) AD, which is
incorporated by reference. This AD also
prohibits the installation of affected
parts. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective January 20,
2022.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 20, 2022.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of September 2, 2014 (79 FR
48018, August 15, 2014).

ADDRESSES: For ANAC material
incorporated by reference (IBR) in this
AD, contact ANAC, Aeronautical
Products Certification Branch (GGCP),
Rua Dr. Orlando Feirabend Filho, 230—
Centro Empresarial Aquarius—Torre
B—Andares 14 a 18, Parque Residencial
Aquarius, CEP 12.246—-190—Sé0 José
dos Campos—SP, Brazil; telephone 55
(12) 3203-6600; email pac@anac.gov.br;
internet www.anac.gov.br/en/. You may
find this IBR material on the ANAC
website at https://sistemas.anac.gov.br/
certificacao/DA/DAE.asp. For Embraer
service information identified in this
final rule, contact Embraer S.A.,
Technical Publications Section (PC
060), Av. Brigadeiro Faria Lima, 2170—
Putim—12227-901 Sao Jose dos
Campos—SP—-Brazil; telephone +55 12
3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; email distrib@
embraer.com.br; internet http://
www.flyembraer.com. For Embraer
service information identified in this
final rule that is applicable to Yabora
Industria Aeronautica S.A. Model ER]
190-100 ECJ airplanes, contact Embraer
S.A., Technical Publications Section (PC
560), Rodovia Presidente Dutra, km 134,
12247-004 Distrito Eugénio de Melo—
Sdo José dos Campos—SP—Brazil;
telephone +55 12 3927-0386; email
distrib@embraer.com.br; internet
https://www.mytechcare.embraer.com.
You may view this material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0692.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0692; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the mandatory continuing
airworthiness information (MCAI), any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Krista Greer, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;

telephone and fax 206-231-3221; email
krista.greer@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

ANAC, which is the aviation
authority for Brazil, has issued ANAC
AD 2020-06—02R02, effective November
30, 2020 (ANAC AD 2020-06—02R02)
(also referred to as the MCAI), to correct
an unsafe condition for certain Yabora
Industria Aeronautica S.A. Model ERJ
190-100 STD, —100 LR, —100 ECJ, —100
IGW, —=200 STD, —200 LR, and —200 IGW
airplanes. Model 190-100 SR airplanes
are not certificated by the FAA and are
not included on the U.S. type certificate
data sheet; this AD therefore does not
include those airplanes in the
applicability.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2014—-16-16,
Amendment 39-17940 (79 FR 48018,
August 15, 2014) (AD 2014-16-16); and
AD 2018-19-28, Amendment 39-19429
(83 FR 48935, September 28, 2018) (AD
2018-19-28). AD 2014-16-16 applied
to all Embraer S.A. Model ERJ 190-100
STD, —100 LR, —100 EC]J, —100 IGW,
—200 STD, —200 LR, and —200 IGW
airplanes. AD 2018-19-28 applied to
certain Embraer S.A. Model ER] 190-
100 STD, —100 LR, —100 ECJ, —100 IGW,
—200 STD, —200 LR, and —200 IGW
airplanes. The NPRM published in the
Federal Register on August 24, 2021 (86
FR 47252). The NPRM was prompted by
reports of bushing migration, loss of nut
torque on the engine pylon lower
inboard and outboard link fittings, a
loose lower link assembly, and damaged
nuts. The existing torque values could
cause damage to the nuts, which could
lead to loss of the shear pins of the
pylon outboard and inboard lower link
fittings. In addition, the existing
compliance time for the modification of
the pylon lower link fitting attaching
parts has been found to be inadequate
to address the unsafe condition. The
NPRM proposed to continue to require
the requirements of ADs 2014-16-16
and 2018-19-28, as specified in ANAC
AD 2020-06—02R02. The NPRM also
proposed to require application of a
lower torque value, inspection of certain
shear pins and replacement if necessary,
and revised compliance times for the
modification, as specified in ANAC AD
2020-06—-02R02. The NPRM also
proposed to prohibit the installation of
affected parts.

The FAA is issuing this AD to address
loss of integrity of the engine pylon
lower link fittings, which could lead to
separation of the engine from the wing.
See the MCAI for additional background
information.
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Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety requires
adopting this AD as proposed. Except
for minor editorial changes, this AD is
adopted as proposed in the NPRM.
None of the changes will increase the
economic burden on any operator.
Accordingly, the FAA is issuing this AD

to address the unsafe condition on these
products.

Related Service Information Under 1
CFR Part 51

ANAC AD 2020-06-02R02 describes
procedures for: Reduction of the torque
to be applied to the castellated nuts of
the external shear pins; inspection of
the external shear pin; modification of
the attaching parts of the left-hand (LH)
and right-hand (RH) pylon lower link
fittings, inboard and outboard positions;
and repetitive retorquing of the pylon
outboard and inboard lower link
fittings.

This AD also requires Embraer
Service Bulletin 190-54—-0013, dated

November 27, 2012; and Embraer
Service Bulletin 190LIN-54-0004, dated
December 20, 2012; which the Director
of the Federal Register approved for
incorporation by reference as of
September 2, 2014 (79 FR 48018, August
15, 2014).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 85 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

: Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Retained actions from AD 2014—-16— | 6 work-hours x $85 per hour = $510 B0 s $510 i, Up to $43,350.
16.
Retained actions from AD 2018-19— | Up to 270 work-hours x $85 per hour | $3,200 ............. Up to $26,150 ........ Up to $2,222,750.
28. = Up to $22,950.
New actions ........ccceeveeveeeieecencieeen, Up to 274 work-hours x $85 per hour | Up to $3,180 .... | Up to $26,470 ........ Up to $2,249,950.
= Up to $23,290.

The FAA has received no definitive
data on which to base the cost estimates
for the on-condition actions specified in
this AD.

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
operators. The FAA does not control

warranty coverage for affected operators.

As aresult, the FAA has included all
known costs in the cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2014-16-16, Amendment 39—
17940 (79 FR 48018, August 15, 2014);
and AD 2018-19-28, Amendment 39—
19429 (83 FR 48935, September 28,
2018); and

m b. Adding the following new AD:

2021-25-02 Yabora Indistria Aeronautica
S.A. (Type Certificate Previously Held
by Embraer S.A.): Amendment 39—
21845; Docket No. FAA-2021-0692;
Project Identifier MCAI-2020-01585-T.

(a) Effective Date

This airworthiness directive (AD) is
effective January 20, 2022.

(b) Affected ADs

(1) This AD replaces AD 2014—16-16,
Amendment 39-17940 (79 FR 48018, August
15, 2014) (AD 2014—16—16).

(2) This AD also replaces AD 2018-19-28,
Amendment 39-19429 (83 FR 48935,
September 28, 2018) (AD 2018-19-28).

(c) Applicability

This AD applies to all Yabora Industria
Aerondutica S.A. (type certificate previously
held by Embraer S.A.) Model ERJ 190-100
STD, —100 LR, —100 ECJ, =100 IGW, —200
STD, —200 LR, and —200 IGW airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 54, Nacelles/pylons.
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(e) Reason

This AD was prompted by reports of
bushing migration, loss of nut torque on the
engine pylon lower inboard and outboard
link fittings, a loose lower link assembly, and
damaged nuts; and the need to shorten the
compliance time for the modification of the
pylon lower link fitting attaching parts. The
FAA is issuing this AD to prevent loss of
integrity of the lower link fittings of the
engine pylon, which could lead to separation
of the engine from the wing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

For airplanes identified in Agéncia
Nacional de Aviacao Civil (ANAC) AD 2020—
06—02R02, effective November 30, 2020
(ANAC AD 2020-06-02R02): Except as
specified in paragraphs (h) and (i) of this AD,
comply with all required actions and
compliance times specified in, and in
accordance with, ANAC AD 2020-06—02R02.

(h) Exceptions to ANAC AD 2020-06-02R02

(1) Where ANAC AD 2020-06—02R02 refers
to its effective date, this AD requires using
the effective date of this AD.

(2) Where ANAC AD 2020-06—02R02 refers
to July 3, 2014, this AD requires using
September 2, 2014 (the effective date of AD
2014-16-16).

(3) Where ANAC AD 2020-06—02R02 refers
to April 25, 2017, this AD requires using
November 2, 2018 (the effective date of AD
2018-19-28).

(4) Paragraphs (y), “Alternative methods of
compliance (AMOGs),” and (z), “Material
incorporated by reference,” of ANAC AD
2020-06—02R02 do not apply to this AD.

(5) Where ANAC AD 2020-06—02R02
specifies “replace immediately,” this AD
requires replacing “before further flight.”

(6) Paragraph (w), “Parts installation
prohibition,” of ANAC AD 2020-06—02R02
does not apply to this AD, except as specified
in paragraph (i) of this AD.

(i) Parts Installation Prohibition

As of September 2, 2014 (the effective date
of AD 2014-16-16), no person may install a
lock assembly identified in Embraer Service
Bulletin 190-54—-0013, dated November 27,
2012; or Embraer Service Bulletin 190LIN—
54—0004, dated December 20, 2012; at the
inboard or outboard lower link fitting on any
airplane.

(j) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,

send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
ANAC; or ANAC’s authorized Designee. If
approved by the ANAC Designee, the
approval must include the Designee’s
authorized signature.

(3) Required for Compliance (RC): Except
as specified by paragraph (h) of this AD, for
service information that contains steps that
are labeled as Required for Compliance (RC),
the provisions of paragraphs (j)(3)(i) and (ii)
of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(k) Related Information

For more information about this AD,
contact Krista Greer, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3221; email krista.greer@
faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on January 20, 2022.

(i) Agéncia Nacional de Aviagéo Civil
(ANAC) AD 2020-06—02R02, effective
November 30, 2020.

(ii) [Reserved]

(4) The following service information was
approved for IBR on September 2, 2014 (79
FR 48018, August 15, 2014).

(i) Embraer Service Bulletin 190-54—-0013,
dated November 27, 2012.

(ii) Embraer Service Bulletin 190LIN-54—
0004, dated December 20, 2012.

(5) For ANAC AD 2020-06—02R02, contact
ANAC, Aeronautical Products Certification
Branch (GGCP), Rua Dr. Orlando Feirabend

Filho, 230—Centro Empresarial Aquarius—
Torre B—Andares 14 a 18, Parque
Residencial Aquarius, CEP 12.246—190—Séao0
José dos Campos—SP, Brazil; telephone 55
(12) 3203-6600; email pac@anac.gov.br;
internet www.anac.gov.br/en/. You may find
this ANAC AD on the ANAC website at
https://sistemas.anac.gov.br/certificacao/DA/
DAE.asp.

(6) For Embraer service information
identified in this AD, contact Embraer S.A.,
Technical Publications Section (PC 060), Av.
Brigadeiro Faria Lima, 2170—Putim—12227—
901 Sao Jose dos Campos—SP—Brazil;
telephone +55 12 3927-5852 or +55 12 3309—
0732; fax +55 12 3927-7546; email distrib@
embraer.com.br; internet http://
www.flyembraer.com. For Embraer service
information that is applicable to Yabora
Industria Aeronautica S.A. Model ERJ] 190—
100 ECJ airplanes, contact Embraer S.A.,
Technical Publications Section (PC 560),
Rodovia Presidente Dutra, km 134, 12247—
004 Distrito Eugénio de Melo—S4&o José dos
Campos—SP—Brazil; telephone +55 12
3927-0386; email distrib@embraer.com.br;
internet https://
www.mytechcare.embraer.com.

(7) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—-231-3195.

(8) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email
fr.inspection@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on November 24, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2021-27187 Filed 12—15-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 107

[Docket No. FAA-2021-1158; Notice No.
107-21-01-NOA]

Accepted Means of Compliance;
Operations Over Human Beings,
Category 2 and Category 3 Small
Unmanned Aircraft

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Notification of availability.

SUMMARY: This document announces the
acceptance of a means of compliance
(MOCQ) in accordance with a rule issued
by the FAA on January 21, 2021, and
went into effect on April 21, 2021. The
Administrator finds the Virginia Tech
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Mid-Atlantic Aviation Partnership (VT
MAAP) MOC Version 1.0 an acceptable
means, but not the only means, of
demonstrating compliance with the
requirements of Category 2 and Category
3 small unmanned aircraft systems
(small UAS) operations over people.
DATES: December 16, 2021.

FOR FURTHER INFORMATION CONTACT:

FAA Contact: Jeffrey Bergson,
Production and Airworthiness Systems,
AIR-632, Systems Policy Branch, Policy
and Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, AIR-600: 800
Independence Ave SW, Washington, DG
20591; telephone 206-231-3661; email:
jeffrey.bergson@faa.gov; telephone 1—
844-FLY-MYUA; email: UASHelp@
faa.gov.

VT MAAP Contact: Robert Briggs,
UAS Chief Engineer, 1991 Kraft Drive,
Suite 2018, Blacksburg, VA 24061, (540)
231-9373; rcbriggs@vt.edu.
SUPPLEMENTARY INFORMATION:

Background

The FAA published Title 14 Code of
Federal Regulations, part 107, subpart D
permitting the routine operation of
small UAS at night or over people under
certain conditions. Subpart D also
provides aircraft eligibility and
operating requirements for categories of
operations over people. When
promulgated, this rule was the next step
in the FAA’s incremental approach to
integrating UAS into the national
airspace system, based on demands for
increased operational flexibility and the
experience the FAA has gained since it
initially published part 107.

To satisfy the eligibility requirements
of part 107, subpart D, a small
unmanned aircraft must meet the
performance-based safety requirements
of § 107.120(a) for operations in
Category 2 or the performance-based
safety requirements of § 107.130(a) for
operations in Category 3 or both by
following an FAA-accepted MOC. An
FAA-accepted MOC addresses the
minimum testing, inspection, or
analysis necessary to demonstrate
compliance with the safety
requirements.

An acceptable MOC must consist of
test, analysis, or inspection. It must
address the injury severity limits, the
exposed rotating parts prohibition, and
verification that there are no safety
defects. The FAA must accept a MOC
before an applicant can rely on it to
declare compliance with part 107,
subpart D requirements. In addition, the
FAA indicates acceptance of a MOC by
publishing a Notice of Availability in
the Federal Register identifying the

MOC as accepted and by informing the
applicant of its acceptance.?

Means of Compliance Accepted in This
Policy

VT MAAP published the Operation of
Small UAS Over People MOC Version
1.0 on October 20, 2021. The FAA has
acknowledged VT MAAP’s
performance-based MOC as an
acceptable MOC to the requirements of
§107.120(a) for operations in Category
2, or the requirements of § 107.130(a) for
operations in Category 3.

To utilize this MOC, an applicant
should provide the VT MAAP Federal
Aviation Administration designated
UAS Test Site with data on the small
unmanned aircraft. VT MAAP Test Site
utilizes this information to conduct a
safety defect and failure assessment.
This assessment will determine the
required testing to assess the small
unmanned aircraft’s impact injury
severity and laceration potential. The
VT MAAP Test Site will conduct the
necessary testing and document the
results. Lastly, VT MAAP conducts a
final safety and compliance review to
determine the small unmanned aircraft
compliance with § 107.120(a) or
§107.130(a) as applicable. VT MAAP
provides the results of this process to
the applicant for inclusion in a
Declaration of Compliance.

Availability

This notice serves as a formal
acceptance by the Federal Aviation
Administrator of the Virginia Tech Mid-
Atlantic Aviation Partnership’s Means
of Compliance Version 1.0.

Issued in Washington, DC, on December
10, 2021.
Brian E. Cable,
Manager, Systems Policy Branch, Policy and
Innovation Division, Aircraft Certification
Service.
[FR Doc. 2021-27188 Filed 12—15-21; 8:45 am]
BILLING CODE 4910-13-P

1 Operation of Small Unmanned Aircraft Systems
Over People, 86 FR 4314 (January 15, 2021),
available at https://www.regulations.gov/document/
FAA-2018-1087-0968.

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655
[DOL Docket No. ETA-2020-0005]

RIN 1205-AB99

Adjudication of Temporary and
Seasonal Need for Herding and
Production of Livestock on the Range
Applications Under the H-2A Program

AGENCY: Employment and Training
Administration, Department of Labor.

ACTION: Final rule.

SUMMARY: The Department of Labor (the
Department or DOL) is amending its
regulations regarding the adjudication of
temporary need for employers seeking
to employ nonimmigrant workers in job
opportunities covering the herding or
production of livestock on the range.
Consistent with a court-approved
settlement agreement, this final rule
rescinds the regulatory provision that
governed the period of need for such job
opportunities under the H-2A visa
classification to ensure the Department’s
adjudication of temporary or seasonal
need is conducted in the same manner
for all applications for temporary
agricultural labor certification.

DATES: This final rule is effective
January 18, 2022.

FOR FURTHER INFORMATION CONTACT:
Brian Pasternak, Administrator, Office
of Foreign Labor Certification,
Employment and Training
Administration, Department of Labor,
200 Constitution Avenue NW, Room N—
5311, Washington, DC 20210, telephone:
(202) 693-8200 (this is not a toll-free
number). Individuals with hearing or
speech impairments may access the
telephone number above via TTY/TDD
by calling the toll-free Federal
Information Relay Service at 1 (877)
889-5627.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background on 20 CFR part 655, subpart
B
A. Statutory Framework
B. Regulatory Framework
C. The Hispanic Affairs Project Litigation
and Need for Rulemaking
II. Discussion of Proposed Revision to 20 CFR
part 655, subpart B
III. Public Comments Received
A. Comments Supporting Rescission of
§655.215(b)(2)
B. Out of Scope Comments
IV. Administrative Information
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I. Background on 20 CFR Part 655,
Subpart B

A. Statutory Framework

The H-2A nonimmigrant worker visa
program enables U.S. agricultural
employers to employ foreign workers on
a temporary basis to perform temporary
or seasonal agricultural labor or services
where the Secretary of Labor (Secretary)
certifies that (1) there are not sufficient
workers who are able, willing, and
qualified, and who will be available at
the time and place needed to perform
the labor or services involved in the
petition; and (2) the employment of
foreign workers in such labor or services
will not adversely affect the wages and
working conditions of workers in the
United States similarly employed. See
section 101(a)(15)(H)(ii)(a) of the
Immigration and Nationality Act (INA),
as amended by the Immigration Reform
and Control Act of 1986 (IRCA), 8 U.S.C.
1101 (a)(15)(H)(ii)(a); section 218(a)(1) of
the INA, 8 U.S.C. 1188(a)(1). The
Secretary has delegated the authority to
issue temporary agricultural labor
certifications to the Assistant Secretary,
Employment and Training
Administration (ETA), who in turn has
delegated that authority to ETA’s Office
of Foreign Labor Certification (OFLC).
Secretary’s Order 06—2010 (Oct. 20,
2010).1 Once OFLC issues a temporary
agricultural labor certification,
employers may then petition the U.S.
Department of Homeland Security
(DHS) to employ a nonimmigrant
worker in the United States in the H-2A
visa classification.

B. Regulatory Framework

Since 1987, the Department has
operated the H-2A temporary
agricultural labor certification program
under regulations promulgated pursuant
to the INA.2 With limited exceptions,
including those set forth below, the
Department’s current regulations
governing the H-2A program were
published in 2010.3 The standards and

1In addition, the Secretary has delegated to the
Department’s Wage and Hour Division the
responsibility under section 218(g)(2) of the INA, 8
U.S.C. 1188(g)(2), to assure employer compliance
with the terms and conditions of employment
under the H-2A program. Secretary’s Order 01—
2014 (Dec. 19, 2014).

2The Immigration and Nationality Act of 1952
created the H-2 temporary worker program. Public
Law 82-414, 66 Stat. 163. In 1986, IRCA divided
the H-2 program into separate agricultural and
nonagricultural temporary worker programs. See
Public Law 99-603, section 301, 100 Stat. 3359
(1986). The H-2A agricultural worker program
designation corresponds to the statute’s agricultural
worker classification in 8 U.S.C.
1101(a)(15)(H)(ii)(a).

3 Temporary Agricultural Employment of H-2A
Aliens in the United States, 75 FR 6884 (Feb. 12,
2010).

procedures applicable to the
certification and employment of
workers under the H-2A program are
found in 20 CFR part 655, subpart B and
29 CFR part 501.4

Historically, employers in a number
of States (primarily but not exclusively
in the western continental United
States) have used what is now the H-2A
program to bring in foreign workers to
work as sheep and goat herders.5
Beginning in 1989, and consistent with
Congress’ historical approach, the
Department established variances from
certain H-2A regulatory requirements
and procedures through sub-regulatory
guidance to allow employers of open
range sheep and goat herders to use the
H—-2A program. The Department
established similar variances or ““special
procedures” through sub-regulatory
guidance in 2007 for employers seeking
to employ H-2A workers for open range
herding or production of livestock
positions. In 2015, the Department
incorporated these “special procedures”
provisions for the employment of
workers in the herding and production
of livestock on the range, with some
modifications, into its H-2A
regulations. Temporary Agricultural

4The Department remains engaged in a separate
rulemaking that seeks to amend these regulations as
they pertain to the H-2A program. Through a
Notice of Proposed Rulemaking published in July
2019 (2019 NPRM), the Department proposed
amendments to the current regulations that focus on
modernizing the H-2A program and eliminating
inefficiencies. Temporary Agricultural Employment
of H-2A Nonimmigrants in the United States, 84 FR
36168 (July 26, 2019). The 2019 NPRM also
proposed to amend the regulations for enforcement
of contractual obligations for temporary foreign
agricultural workers and the Wagner-Peyser Act
regulations to provide consistency with proposed
revisions to H-2A program regulations governing
the temporary agricultural labor certification
process. Id.; see also Adverse Effect Wage Rate
Methodology for the Temporary Employment of H-
2A Nonimmigrants in Non-Range Occupations in
the United States, 85 FR 70445, 70447 (Nov. 5,
2020) (establishing a revised methodology for
determining the Adverse Effect Wage Rate (AEWR)
methodology for non-range occupations in one final
rule and explaining that “[tlhe Department intends
to address all of the remaining proposals from the
July 26, 2019 proposed rule in a subsequent, second
final rule governing other aspects of the
certification of agricultural labor or services to be
performed by H-2A workers and enforcement of the
contractual obligations applicable to employers of
such nonimmigrant workers.”).

5 As the Department explained in its 2015 herder
rulemaking, Congress enacted statutes during the
early 1950s authorizing the permanent admission of
a certain number of ““foreign workers skilled in
sheepherding.” See Temporary Agricultural
Employment of H-2A Foreign Workers in the
Herding or Production of Livestock on the Open
Range in the United States, 80 FR 20300, 20301—
20302 (Apr. 15, 2015). Congress subsequently
permitted these special laws to expire and signaled
that sheepherders should be admitted under the
existing temporary (then H-2) program. Id.; see also
Changes to Requirements Affecting H-2A
Nonimmigrants, 73 FR 76891, 76906-76907 (Dec.
18, 2008).

Employment of H-2A Foreign Workers
in the Herding or Production of
Livestock on the Range in the United
States, 80 FR 62958 (Oct. 16, 2015)
(2015 Rule).6 The 2015 Rule, codified at
§§ 655.200 through 655.235, continued
the agency’s recognition of the unique
occupational characteristics of herding
positions, which involve spending
extended periods of time herding
animals across remote range lands and
being on call to protect and maintain
herds for up to 24 hours a day, 7 days
a week.”

Section 101(a)(15)(H)(ii)(a) of the INA
permits only “agricultural labor or
services . . . of a temporary or seasonal
nature” to be performed under the H-
2A visa category. 8 U.S.C.
1101(a)(15)(H)(ii)(a). Thus, as part of the
Department’s adjudication of
applications for temporary agricultural
labor certification, the Department
assesses on a case-by-case basis whether
the employer has established a
temporary or seasonal need for the
agricultural work to be performed. See
20 CFR 655.161(a). In its initial
rulemaking on the H-2A program, the
Department explained that it would be
appropriate for an employer to apply
annually for recurring job opportunities
in the same occupation when it
involved “truly ‘seasonal’
employment,” but acknowledged that
“the longer the employer needs a
‘temporary’ worker, the more likely it
would seem that the job has in fact
become a permanent one.” Labor
Certification Process for the Temporary
Employment of Aliens in Agriculture
and Logging in the United States, 52 FR
20496, 20498 (June 1, 1987). The
Department’s current regulations, which
adopted DHS’s definition of “temporary

6 The 2015 Rule followed litigation in Mendoza
v. Perez, in which the U.S. Court of Appeals for the
District of Columbia Circuit (D.C. Circuit) held the
special procedures pertaining to sheep, goat, and
other open range herding or production of livestock
were subject to the Administrative Procedure Act’s
notice and comment requirements. 754 F.3d 1002,
1024 (D.C. Cir. 2014); see Mendoza v. Perez, 72 F.
Supp. 3d 168, 175 (D.D.C. 2014) (remedial order
setting a rulemaking schedule).

7The 2019 NPRM proposed clarifying and
technical revisions to certain provisions concerning
the employment of workers in herding and
production of livestock on the range (e.g., portions
of 20 CFR 655.205, 655.211, 655.220, and 655.225)
that are not the subject of this rulemaking. 84 FR
36168, 36220-21. The 2019 NPRM also proposed to
incorporate into the H-2A regulations, with some
modifications, the standards and procedures
currently found in Training and Employment
Guidance Letters related to animal shearing,
commercial beekeeping, and custom combining,
and to rescind the general provision that allows for
the creation of “special procedures” (i.e., sub-
regulatory variances from the regulations). Id. at
36171-73. As explained above, the Department
remains engaged in a separate rulemaking
addressing these proposed changes.
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or seasonal nature,” specify that
employment is of a temporary nature
“where the employer’s need to fill the
position with a temporary worker will,
except in extraordinary circumstances,
last no longer than 1 year,” and “of a
seasonal nature where it is tied to a
certain time of year by an event or
pattern, such as a short annual growing
cycle or a specific aspect of a longer
cycle, and requires labor levels far above
those necessary for ongoing operations.”
20 CFR 655.103(d); 8 CFR
214.2(h)(5)(iv)(A); 75 FR 6884, 6890
(adopting DHS’s definition ‘“was not
intended to create any substantive
change in how the Department
administers the program”). DHS
regulations further provide that the
Department’s finding that employment
is of a temporary or seasonal nature is
“normally sufficient” for the purpose of
an H-2A petition, but state that
notwithstanding this finding, DHS
adjudicators will not find employment
to be temporary or seasonal in certain
situations, such as when “‘substantial
evidence” exists that the employment is
not temporary or seasonal. 8 CFR
214.2(h)(5)({iv)(B).

Notwithstanding the regulatory
definition found in 20 CFR 655.103(d)
and 8 CFR 214.2(h)(5)(iv)(A), the 2015
Rule allowed employers of sheep and
goat herders to apply for a temporary
agricultural labor certification for a
period of up to 364 days. 80 FR 62958,
62999-63000; see 20 CFR 655.215(b)(2)
(“The period of need identified on the
H-2A Application for Temporary
Employment Certification and job order
for range sheep or goat herding or
production occupations must be no
more than 364 calendar days.”).
Conversely, the same rule limited
employers of range livestock work to a
temporary agricultural labor
certification with a period of need not
to exceed 10 months. 80 FR 62958,
63000; see 20 CFR 655.215(b)(2) (“The
period of need identified on the H-2A
Application for Temporary Employment
Certification and job order for range
herding or production of cattle, horses,
or other domestic hooved livestock,
except sheep and goats, must be for no
more than 10 months.”).

C. The Hispanic Affairs Project
Litigation and Need for Rulemaking

On September 22, 2015, four
sheepherders and a nonprofit member
organization for immigrant workers filed
a lawsuit in federal court challenging
aspects of the 2015 Rule. Hispanic
Affairs Project v. Perez, 206 F. Supp. 3d
348 (D.D.C. 2016). As relevant to this
rulemaking, the plaintiffs challenged the
Department’s decision to allow

employers seeking temporary
agricultural labor certifications for
sheep or goat herder positions to apply
for periods of need that last up to 364
days at a time. See Hispanic Affairs
Project v. Acosta, 263 F. Supp. 3d 160,
182 (D.D.C. 2017) (citing 20 CFR
655.215(b)(2)). The plaintiffs also
challenged DHS’s alleged practice of
automatically approving sheep and goat
herder petitions for recurring periods up
to 364 days, asserting that the
Department’s regulation at
§655.215(b)(2) and DHS’s alleged
practice did not conform with the INA
or the Departments’ regulations, in
violation of the APA. See id.
Specifically, the plaintiffs argued
§655.215(b)(2) and DHS’s alleged
practice are inconsistent with 8 U.S.C.
1101(a)(15)(H)(ii)(a), which provides
that H-2A visas be only for “temporary”
work, and conflicts with the
Departments’ regulations defining when
employment is of a “‘temporary or
seasonal nature.” See id.; compare 20
CFR 655.103(d) and 8 CFR
214.2(h)(5)(iv)(A) (employer’s “need to
fill the position with a temporary
worker will . . . last no longer than one
year”’) with 20 CFR 655.215(b)(2) (“The
period of need identified on the
[application and job order] . . . must be
no more than 364 calendar days.”). The
district court dismissed the challenge on
procedural grounds, concluding the
plaintiffs waived their claim against the
Department and did not properly or
timely raise their claim against DHS. Id.
at 185-86, 190.8

On appeal, the D.C. Circuit reversed
and remanded the district court’s
decision on these claims for a resolution
on the merits. Hispanic Affairs Project
v. Acosta, 901 F.3d 378, 39697 (D.C.
Cir. 2018). The court held the plaintiffs
preserved their challenge to the
Department’s decision in the 2015 Rule
to classify sheep and goat herding as
“temporary’”’ employment. Id. at 385. In
dicta, the court noted the “agency has
no power under the statute—it is
actually forbidden—to include non-
temporary or non-seasonal workers in
the H-2A program.” Id. at 389. The
court also held the complaint

8 Plaintiffs also challenged two other aspects of
the 2015 Rule: (1) Certain definitions and
requirements that limit the scope and location of
work that H-2A workers in sheep and goat herding
positions may perform, 80 FR 62958, 62963-73; and
(2) the methodology by which the Department
calculates the minimum required wage that such
workers (and any non-H-2A workers in
corresponding employment) must be offered and
paid, id. at 62986—96. The Department and DHS
prevailed on these issues. See Hispanic Affairs
Project v. Acosta, 901 F.3d 378, 391-96 (D.C. Cir.
2018), aff’g in part 263 F. Supp. 3d 160, 190-207
(D.D.C. 2017).

adequately raised a challenge to DHS’s
alleged practice of extending
“temporary” H-2A petitions beyond the
regulatory definition of temporary
employment. Id. at 385, 388. Taking the
evidence submitted by the plaintiffs as
true, the court concluded the plaintiffs
had “plausibly shown that [DHS]’s de
facto policy of authorizing long-term
visas is arbitrary, capricious, and
contrary to law, in violation of the APA
and [INA] because it ‘authorizes the
creation of permanent herder jobs that
are not temporary or seasonal.””” Id. at
386 (original alterations omitted).

The parties subsequently reached a
settlement in which the Department
agreed to engage in rulemaking to
propose to rescind § 655.215(b)(2) and
DHS, through U.S. Citizenship and
Immigration Services (USCIS), agreed to
publish a policy memorandum that
provided guidance on the determination
of temporary or seasonal need for H-2A
sheep and goat herder petitions. Joint
Status Report at 1, ECF No. 135,
Hispanic Affairs Project, et al. v. Scalia
et al., No. 15—cv-1562 (D.D.C. Nov. 8,
2019); see also Order Approving the
Parties’ Settlement Agreement, ECF No.
136, Hispanic Affairs Project, et al. v.
Scalia et al., No. 15—cv-1562 (D.D.C.
Nov. 12, 2019). Following a 30-day
public comment period, USCIS
published a final policy memorandum
on February 28, 2020, which became
effective on June 1, 2020. See USCIS,
Policy Memorandum: Updated
Guidance on Temporary or Seasonal
Need for H-2A Petitions Seeking
Workers for Range Sheep and/or Goat
Herding or Production (Feb. 28, 2020)
(USCIS Policy Memorandum).® On May
6, 2021, the Department published a
NPRM that proposed to rescind
§655.215(b)(2).

II. Discussion of Proposed Revision to
20 CFR Part 655, Subpart B

The Department proposed to rescind
§655.215(b)(2) so that the temporary or
seasonal need of an employer seeking to
fill a herding or production of livestock
on the range position would be
adjudicated according to the
requirement in § 655.103(d) that governs
the adjudication of employment of a
temporary or seasonal nature for all
other H-2A applications. See 20 CFR
655.200(a) (noting that employers whose
job opportunities meet the qualifying
criteria under §§ 655.200-655.235 must
fully comply with all the requirements
of §§655.100—655.185 unless otherwise
specified in §§655.200-655.235).

9 See https://www.uscis.gov/sites/default/files/
USCIS/Laws/Memoranda/2020/2-PMH2A-Seasonal
SheepGoatHerder_PolicyMemo.pdyf.
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The Department explained in the
NPRM that the proposed rescission of
§655.215(b)(2) would eliminate that
provision’s presumptive period of need
for employment involving range sheep
or goat herding and absolute restriction
on the period of need for employment
involving other range livestock
activities. As the NPRM acknowledged,
the 2015 Rule suggested the unique
nature and history of herding work
permitted a variance, on an
occupational basis, from the standard
H-2A requirements governing the
adjudication of an employer’s temporary
need. As such, §655.215(b)(2) allowed
certification of a specific period of time
without requiring the Department to
assess the nature of the employer’s need
for the labor or services to be performed.
The NPRM, accordingly, proposed to
rescind § 655.215(b)(2) so that all
employers applying for temporary
agricultural labor certifications must
individually demonstrate a temporary or
seasonal need for the agricultural labor
or services to be performed, regardless
of occupation. As the Department
explained in the NPRM, this rescission
of §655.215(b)(2) is not only consistent
with the D.C. Circuit’s decision in
Hispanic Affairs Project and the
guidance issued by USCIS, but also
better complies with the requirements of
the INA implemented in the
Departments’ regulations that define
when employment is of a ““temporary or
seasonal nature.” 8 U.S.C.
1101(a)(15)(H)(ii)(A) (defining an H-2A
nonimmigrant as a foreign worker
coming to perform services of a
temporary or seasonal nature); 20 CFR
655.103(d); 75 FR 6884, 6890 (adopting
DHS’s definition of “temporary or
seasonal nature” set forth in 8 CFR
214.2(h)(5)(iv)(A)). The Department
sought public comment on all issues
related to its proposal to rescind
§655.215(b)(2), including economic or
other regulatory impacts of the proposed
rule on the public.10

10 As noted above, the 2019 NPRM proposed to
amend regulations governing the certification of
agricultural labor or services to be performed by
temporary foreign workers in H-2A nonimmigrant
status and the enforcement of contractual
obligations applicable to employers of such
nonimmigrant workers. 84 FR 36168. In particular,
the 2019 NPRM sought public comment on the
possibility of moving the adjudication of an
employer’s temporary or seasonal need exclusively
to DHS or exclusively to DOL. Id. at 36178. In the
NPRM to this rule, the Department explained that
comments on the proposals contained in the 2019
NPRM are outside of the scope of the limited
rulemaking here. 86 FR 24368, 24371. Given the
narrow scope of this rulemaking and because a rule
finalizing the non-AEWR provisions of the 2019
NPRM has not published, the rulemaking associated
with the 2019 NPRM does not affect the issuance
of this rule.

III. Public Comments Received

The Department’s 30-day comment
period on its proposed rescission
§655.215(b)(2) opened on May 6, 2021
and closed on June 7, 2021, with
comments submitted electronically at
http://www.regulations.gov/ using
docket number ETA-1205-AB99.
During this comment period, ETA
received eight comments, none of which
opposed adopting the proposal. Some
contained comments outside of the
scope of this rulemaking, as discussed
below, while others were submitted on
behalf of multiple entities. Commenters
represented stakeholders from the
public, private, and not-for-profit
sectors and included industry
associations, worker advocacy
organizations, a State Department of
Agriculture, a think tank, and private
individuals. The Department
appreciates all of the comments it
received. After full consideration of the
comments and for the reasons explained
below, the Department is adopting the
proposal to rescind § 655.215(b)(2).

A. Comments Supporting Rescission of
§655.215(b)(2)

Commenters generally supported the
Department’s proposal to rescind
§655.215(b)(2), though some
commenters expressed potential
concerns with the Department’s
implementation of the change. Several
worker advocacy organizations and a
think tank stated that the proposed
revision more closely reflects statutory
requirements by limiting H-2A
employment to truly seasonal or
temporary work for which employers
are unable to find sufficient U.S.
workers. Some of these commenters
stated that the rescission of
§655.215(b)(2) would simplify the H—
2A program, promote consistency
between USCIS and DOL with regard to
the agencies’ adjudication of temporary
and seasonal need, and strengthen labor
protections, without imposing a
substantial or unfair burden on herding
employers. Industry associations and a
State Department of Agriculture did not
oppose the proposed change, though
they expressed concerns with its
implementation and employers’ ability
to fulfill their labor needs.

Commenters asked the Department to
address how it will assess temporary or
seasonal need under §655.103(d), in
particular where an employer has a
history of filing under § 655.215(b)(2).
Some of the worker advocacy
organizations urged the Department to
remind employers that the H-2A
program is to be used only for
agricultural labor needs of a temporary

or seasonal nature and that permanent
labor needs are not eligible for H-2A
certification but may be eligible for
employment-based immigrant visas.
These commenters also asked the
Department to guard against employers
fulfilling permanent job needs with H-
2A workers, by noting, for example, that
an employer must meet both parts of the
definition of seasonal need under
§655.103(d). In contrast, industry
associations and a State Department of
Agriculture asked the Department not to
weigh an employer’s filing history too
heavily, as employers were previously
not required to separate distinct
temporary or seasonal needs into
different applications under
§655.215(b)(2). These commenters
stressed that changes in how an
employer describes the services or labor
needed, including the period of
employment, on new applications may
demonstrate compliance with
§655.103(d) rather than changes in the
temporary or seasonal nature of an
employer’s labor needs. In addition,
these commenters noted difficulty
hiring sufficient U.S. workers to fulfill
employers’ labor needs and the
potential downstream effects of
downsizing range operations should
employers no longer be able to hire
foreign workers, which could
necessitate operational changes that
affect an employer’s temporary or
seasonal need for labor. Both worker
advocacy organizations and an industry
association asked the Department to
recognize USCIS’ Policy Memorandum
and adopt a similar approach to case-by-
case assessment of an employer’s
temporary or seasonal need and filing
history.

The Department agrees that adopting
the proposal will simplify and promote
consistency within the H-2A program,
while acknowledging the concerns
expressed by commenters regarding
how the agency plans to assess an
employer’s seasonal or temporary need
under the standard at §655.103(d). As
noted in the NPRM, the Department will
examine—on a case-by-case basis and
taking into consideration the totality of
the facts presented—whether an
employer’s need to fill a herding or
production of livestock on the range
position is of a temporary or seasonal
nature, as those terms are defined in the
Department’s and DHS’s regulations.
See 20 CFR 655.103(d); 8 CFR
214.2(h)(5)(iv)(A). Section 655.103(d)
states that employment ““is of a
temporary nature where the employer’s
need to fill the position with a
temporary worker will, except in
extraordinary circumstances, last no
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longer than 1 year.” The same section
states that “employment is of a seasonal
nature where it is tied to a certain time
of year by an event or pattern, such as

a short annual growing cycle or a
specific aspect of a longer cycle, and
requires labor levels far above those
necessary for ongoing operations.”
While this rule rescinds § 655.215(b)(2)
so that the Department’s adjudication of
temporary or seasonal need is
conducted in the same manner for all
H-2A applications pursuant to
§655.103(d), it does not alter the
regulatory definition and standards by
which the Department adjudicates
temporary or seasonal need under
§655.103(d).

In particular, though recurring year-
round activities cannot be classified as
temporary, see 75 FR 6884, 6891, the
Department recognizes, as explained in
the NPRM, that some herder employers
may be able to establish a need to fill
positions on a recurring annual basis
consistent with the definition of
employment of a seasonal nature in
§655.103(d). See 86 FR 24368, 24371;
80 FR 62958, 62999-63000 (2015 Rule
describing comments that delineated
seasonal aspects of herder work); 52 FR
20496, 20498 (acknowledging it is
appropriate to apply annually for truly
“seasonal” employment); see also
USCIS Policy Memorandum at 3 n.3
(explaining that an employer’s need for
workers that recurs annually at a given
time of year does not mean its need is
permanent in nature as employment of
a seasonal nature is defined as being
tied to a certain time of year). As some
commenters noted, such employers will
need to show they meet both parts of the
definition of seasonal need in
§655.103(d)—that is, the employment
(1) ““is tied to a certain time of year by
an event or pattern, such as a short
annual growing cycle or a specific
aspect of a longer cycle” and (2)
“requires labor levels far above those
necessary for ongoing operations.” The
Department also acknowledged in the
NPRM that some employers may have a
“temporary” need to fill herding and
range livestock job opportunities, which
is permissible provided they can show
the nature of their need is temporary
under § 655.103(d). See Temporary
Workers Under § 301 of the Immigration
Reform and Control Act, 11 Op. O.L.C.
39, 40 & n.4 (1987) (noting “ ‘temporary’
means something other than seasonal”
and explaining employers may fill
‘“permanent jobs that an employer needs
to fill on a temporary basis—for
example, because the regular American
employee has fallen ill or extra hands
are needed during a busy period”); 11

Op. O.L.C. at 42 (““The nature of the job
itself is irrelevant. What is relevant is
whether the employer’s need is truly
temporary.”).

This final rule aligns the Department’s
adjudication of the temporary or
seasonal need of herder applications
with the guidance DHS has
implemented in the USCIS Policy
Memorandum, which the Department
encourages employers and other
interested parties to review. The
memorandum explains, for example,
that USCIS will adjudicate H-2A sheep
and goat herder petitions filed on or
after June 1, 2020, on a case-by-case
basis, taking into consideration the
totality of the facts presented, and in the
same manner as all other H-2A
petitions. USCIS Policy Memorandum at
1, 9. Past periods of need approved by
USCIS prior to June 1, 2020, will be one
element considered when determining
whether an H-2A petition demonstrates
a true temporary or seasonal need. Id. at
9. Similar to USCIS’ approach, and as
indicated above, the Department’s
adjudication will be conducted on a
case-by-case basis and will take into
consideration the totality of the facts
presented, of which past periods of need
will be one element that is considered
in determining whether an employer’s
need is truly temporary or seasonal.11

When an employer is unable to fulfill
its need for labor to perform herding
and production of livestock duties on
the range under the H-2A program, as
with any employer whose need is
neither temporary nor seasonal, the
employer may apply for labor
certification through the visa program
appropriate to its need. For example,
employers with permanent, rather than
temporary or seasonal, needs may wish
to petition for workers under
employment-based immigrant visa
programs. See, e.g., 8 U.S.C. 1153(b)(3);
see also 8 U.S.C. 1101(a)(15)(H)({i)(a)
(INA permits only “agricultural labor or
services . . . of a temporary or seasonal
nature” to be performed under the H—
2A visa category).

11]n recognition of employers’ need to transition
from compliance with §655.215(b)(2) to
§655.103(d) and similar to guidance in USCIS’
Policy Memorandum, employers seeking herding or
production of livestock on the range job
opportunities are encouraged, in describing their
temporary or seasonal needs in future filings, to
explain why any past filings history is not
indicative of a non-temporary and non-seasonal
need. Although the Department may consider the
fact of a past filing history before the effective date
of this rule, the Department will fully consider such
explanation and possible reliance on past
procedures in the totality of the circumstances
when making a temporary or seasonal need
determination. See USCIS Policy Memorandum, at
6 n.5, 9 n.11.

B. Out of Scope Comments

The NPRM invited comments related
to the Department’s proposal to rescind
§655.215(b)(2). Comments received that
are unrelated to the Department’s
proposal are beyond the scope of this
action and have not been considered in
the Department’s assessment of its
proposed rescission.

Several comments were beyond the
scope of this action. Two of the
commenters did not address the
Department’s proposal; instead, one
expressed general dissatisfaction with
the H-2A program and the other
appeared to be seeking a herding
position. Other commenters addressed
topics that are not the subject of this
rulemaking, including wage and
housing requirements for herders and
production of livestock workers on the
range as well as the definition of
“temporary’’ or “‘seasonal” under 20
CFR 655.103(d), which reflects DHS’s
regulatory definition at 8 CFR
214.2(h)(5)(iv)(A) and has been in effect
for more than a decade. For example,
one comment requested the Department
clarify the definition of “temporary”
and ‘“seasonal” under § 655.103(d),
including how this definition applies
across recurring H-2A applications and
in situations where an employer has
maintained substantially similar
operations in previous seasons. Because
proposed changes to the wage and
housing requirements for herders and
the regulatory definition and standards
by which the Department adjudicates
temporary or seasonal need under
§655.103(d) are not the subject of this
regulatory action, the Department deems
the above comments as out of scope.

IV. Administrative Information

A. Executive Order 12866, Regulatory
Planning and Review; and Executive
Order 13563, Improved Regulation and
Regulatory Review

Under Executive Order (E.O.) 12866,
the Office of Management and Budget
(OMB)’s Office of Information and
Regulatory Affairs determines whether a
regulatory action is significant and
therefore, subject to the requirements of
the E.O. and OMB review. Section 3(f)
of E.O. 12866 defines a “‘significant
regulatory action” as an action that is
likely to result in a rule that (1) has an
annual effect on the economy of $100
million or more, or adversely affects in
a material way a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities (also referred to as
economically significant); (2) creates
serious inconsistency or otherwise
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interferes with an action taken or
planned by another agency; (3)
materially alters the budgetary impacts
of entitlement grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof; or (4) raises novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the E.O. This
final rule is a significant, but not
economically significant, regulatory
action under Section 3(f) of E.O. 12866.
The Department has prepared a
Regulatory Impact Analysis (RIA) in
connection with this final rule, as
required under section 6(a)(3) of E.O.
12866.

E.O. 13563 directs agencies to propose
or adopt a regulation only upon a
reasoned determination that its benefits
justify its costs; the regulation is tailored
to impose the least burden on society,
consistent with achieving the regulatory
objectives; and in choosing among
alternative regulatory approaches, the
agency has selected those approaches
that maximize net benefits. E.O. 13563
recognizes that some benefits are
difficult to quantify and provides that,
where appropriate and permitted by
law, agencies may consider and discuss
qualitatively values that are difficult or
impossible to quantify, including
equity, human dignity, fairness, and
distributive impacts.

Overview of This Final Rule

The Department has determined that
this final rule is necessary to clarify the
Department’s adjudication of temporary
or seasonal need for herding and range
livestock applications for temporary
agricultural labor certification under the
H-2A program, and to align that
adjudication with the requirements of
the INA. The final rule also standardizes
the Department’s adjudication of
temporary need under the H-2A
program. The Department’s definition of
“temporary or seasonal nature” for the
H-2A program, with the exception of its
current definition of “temporary” for
herding and range livestock
occupations, is consistent with the
Department of Homeland Security’s
definition specifying that employment
is of a temporary nature “where the
employer’s need to fill the position with
a temporary worker will, except in
extraordinary circumstances, last no
longer than 1 year,” and “of a seasonal
nature where it is tied to a certain time
of year by an event or pattern, such as
a short annual growing cycle or a
specific aspect of a longer cycle, and
requires labor levels far above those
necessary for ongoing operations.” 20
CFR 655.103(d); 8 CFR
214.2(h)(5)(iv)(A).

Notwithstanding the regulatory
definition found in 20 CFR 655.103(d)
and 8 CFR 214.2(h)(5)(iv)(A), the 2015
Rule allowed employers of sheep and
goat herders to apply for a temporary
agricultural labor certification for a
period of up to 364 days. Conversely,
the same rule limited employers of
range livestock occupations to a
temporary agricultural labor
certification with a period of need not
to exceed 10 months. As discussed
above, an appellate court held that
plaintiffs preserved their challenge to
the Department’s decision in the 2015
Rule to classify sheep and goat herding
as “‘temporary”’ employment. The court
additionally held the complaint
adequately raised a challenge to DHS’s
alleged practice of extending
“temporary’”” H-2A petitions beyond the
regulatory definition of temporary
employment. Taking the evidence
submitted by the plaintiffs as true, the
court concluded the plaintiffs had
plausibly shown DHS’s alleged practice
of automatically extending H-2A
petitions is inconsistent with the APA
and the INA because it *“ ‘authorizes the
creation of permanent herder jobs that
are not temporary or seasonal.””” 901
F.3d at 386 (original alterations
omitted). The parties subsequently
reached a settlement agreement in
which the Department agreed to engage
in rulemaking to propose to rescind
§655.215(b)(2) and DHS, through
USCIS, agreed to publish a policy
memorandum that provided guidance
on the determination of temporary or
seasonal need for H-2A sheep and goat
herder petitions.

In this final rule, the Department
rescinds § 655.215(b)(2), eliminating
that provision’s presumptive period of
need for employment involving range
herding and absolute restriction on the
period of need for employment
involving range livestock activities.
Instead, all employers applying for H-
2A temporary agricultural labor
certifications under the final rule must
individually demonstrate that their need
for workers is temporary or seasonal,
regardless of occupation.

Economic Impact

The Department estimates that this
final rule will result in costs to
employers associated with rule
familiarization requirements for all
herding and range livestock employers
utilizing the H-2A program. In addition,
the Department believes that employers
may incur other unquantifiable costs
from the implementation of the final
rule that can be attributed to changes in
business operations, transportation,
staffing turnover, and training

requirements. As explained above,
though recurring year-round activities
cannot be classified as temporary, the
Department recognizes that there may
be seasonal aspects of herder work for
which employers may still establish a
need to fill positions on a recurring
annual basis consistent with the
definition of employment of a
“seasonal’” nature in §655.103(d) and
that some herder employers may also
still present a need that is truly
“temporary” under § 655.103(d) in
certain circumstances. The Department
qualitatively discusses the potential
costs to employers incurred by the
implementation of this final rule but
does not quantify them due to a lack of
available data and the wide spectrum of
possible responses by employers that
cannot be predicted with specificity.
Moreover, apart from some commenters
expressing concern about potential
downsizing for employers who may not
have a demonstrable ““seasonal” or
“temporary’’ need due to labor
shortages, the Department did not
receive public comments in response to
the NPRM request for feedback
regarding how these employers may be
impacted by the proposed change in
regulation.

Transfer payments under this final
rule will result from eliminating the
absolute restriction on the period of
need for employment involving other
range livestock activities and the
presumptive period of need for
employment involving range sheep or
goat herding. In particular, some
employers engaged in non-sheep and/or
goat herding activities 12 may
potentially extend their period of need
beyond 10 months, provided they can
show the nature of their need is
temporary.?3 In addition, sheep and/or
goat herding employers whose need is
temporary or seasonal in nature and
whose period of need currently exceeds
10 months are generally expected to
reduce their period of need to 10
months or less.’* See the costs and

12 This includes range herding or production of
cattle, horses, or other domestic hooved livestock
except sheep and goats.

13For the purpose of this analysis, employers
engaged in non-sheep and/or goat herding activities
with a minimum period of need of 300 days and
a maximum period of need of 308 days were used
to make the Department’s transfer estimates. The
Department used 300 days to represent a period of
10 months; in fewer than eight instances, employers
engaged in non-sheep and/or goat herding activities
requested a longer period of need but none of these
requests exceeded 308 days.

14 The Department’s records indicate that the
majority of employers engaged in sheep and/or goat
herding occupations would likely reduce their
requested period of need to 10 months or less.
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transfer payments subsections below for
a detailed explanation.

As shown in Exhibit 1, the
Department estimates this final rule will
result in a quantified annualized cost of
$3,144 at a discount rate of 7 percent
and $2,588 at a discount rate of 3
percent, as well as unquantified costs
associated with changes in business
operations, transportation, staffing
turnover, and training requirements.
Additionally, this final rule is expected

to result in transfers for all herding and
range livestock employers. Some
employers engaged in non-sheep and/or
goat herding activities will incur a
transfer from employers to employees
due to rescinding the restriction on the
period of need for employment
involving range livestock activities. The
Department also estimates that the final
rule will result in annualized transfers
of $95,556 at a discount rate of 7 percent
and $91,983 at a discount rate of 3

percent for these employers.

Furthermore, employers engaged in
sheep and/or goat herding activities will
experience a transfer from employees to
employers due to a reduction in the
allowed period of need for the majority
of the aforementioned employers. The
Department estimates that the final rule
will result in annualized transfers of
$8.42 million at a discount rate of 7
percent and $8.11 million at a discount
rate of 3 percent for these employers.

EXHIBIT 1—ESTIMATED COSTS AND TRANSFER PAYMENTS OF THE FINAL RULE

p-;rigsefr?trs Transfer

from employ- payments to

Costs ers of non- employers of

sheep and/or sheep and/or

goat herding goat herding
Undiscounted 10-YEar TOal ........cccuieiiiiiieiiie ettt e e et e e et e e e e e e eare e e eaaeeeenreeaas $22,079 $893,043 $78,731,848
10-Year total with @ discount rate 0f 3% .....ccccceeeiiiiie e 22,079 784,637 69,174,659
10-Year total with @ discount rate of 7% .......eeeeveiiiiee e 22,079 671,143 59,168,812
Annualized at a discount rate of 3% 2,588 91,983 8,109,380
Annualized at a discount rate of 7% 3,144 95,556 8,424,308

The Department was unable to
quantify some costs and benefits of this
final rule, as discussed below.

i. Costs
a. Rule Familiarization Costs

When the final rule takes effect,
herding and range livestock employers
will need to familiarize themselves with
the new regulations; consequently, this
will impose a one-time cost in the first
year upon implementation. The
Department’s analysis assumes that the
changes introduced by the rule would
be reviewed by Human Resources
Specialists (SOC 13—-1071). The median
hourly wage for these workers is $29.77
per hour.?s In addition, the Department
assumes that benefits are paid at a rate
of 46 percent 16 and overhead costs are
paid at a rate of 17 percent of the base
wage, resulting in a fully-loaded hourly
wage of $48.53.17 This hourly wage was
multiplied by the estimated number of
herding and range livestock employers
(910) 18 and by the estimated amount of

15 Median hourly wage for Human Resources
Specialists were obtained from the Bureau of Labor
Statistics Occupational Employment Statistics
Survey, May 2019, https://www.bls.gov/oes/current/
oes131071.htm.

16 The benefits-earnings ratio is derived from the
Bureau of Labor Statistics’ Employer Costs for
Employee Compensation data using variables
CMU1020000000000D and CMU1030000000000D.

17.$29.77 + $29.77(0.46) + $29.77(0.17) = $48.53.

18 The Department’s estimate of 910 unique
employers is based on H-2A certification data from
Fiscal Years (FYs) 2017, 2018, and 2019. The
Department identified the average number of
unique applicants engaged in sheep and/or goat
herding activities across FYs 2017, 2018, and 2019
(744). This was then added to the average number

time required to review the rule (.5
hours). This calculation results in a one-
time cost of $22,079 in the first year
after this final rule takes effect. The
annualized cost over the 10-year period
is $2,588 and $3,144 at discount rates of
3 and 7 percent, respectively.

b. Other Costs

The Department assumes some
employers will experience increased
costs associated with changes in
business operations, transportation,
staffing turnover, and training
requirements under this final rule. In
accordance with the Department’s
current regulation, employers of sheep
and goat herders are permitted to apply
for a temporary agricultural labor
certification for a period of up to 364
days. Under this final rule, sheep and
goat herding employers whose need is
temporary or seasonal in nature and
whose period of need currently exceeds
10 months are generally expected to
reduce their period of need to 10
months or less. Although the
Department does not anticipate the final
rule will have a significant adverse
effect, as employers have already
adjusted to USCIS’ policy
memorandum,!® the Department

of unique applicants engaged in non-goat/sheep
and/or goat herding activities across the same time
period (166). 744 + 166 = 910.

19Based on OFLC’s H-2A public disclosure data
that is accessible at https://www.dol.gov/agencies/
eta/foreign-labor/performance, employers seeking
range sheep and/or goat herding job opportunities
filed 914 applications with OFLC from June 1,
2020—the date USCIS’ policy memorandum went
into effect—until June 30, 2021 (i.e., the end of the

acknowledges that some employers of
sheep and goat herders may need to
replenish their labor supply by hiring
additional U.S. workers to account for
the reduced period of need, petitioning
for permanent workers through the
appropriate visa programs as necessary,
or extending the work schedule for U.S.
workers that they employ if they are
available. The Department also notes
that, in instances where employers have
recurring year-round labor needs that
are actually permanent, rather than
temporary or seasonal in nature, the
Department expects some employers to
utilize the employment-based
immigrant petition process to hire
foreign workers, which includes options
for skilled workers, professionals, and
other workers under 8 U.S.C. 1153(b)(3).
In response to the Department’s
analysis of costs in the NPRM,
commenters including two industry
associations and a State Department of
Agriculture disagreed with the
Department’s assessment that some
employers of sheep and goat herders
will replenish their labor supply by
hiring additional U.S. workers. For
example, one industry association stated
that DOL’s proposed regulatory changes
and economic analysis misconstrue the
idea that U.S. workers are willing and

third quarter in FY 2021). Of these applications, 99
percent requested periods of need that were 10
months or less. In addition, the average period of
need for unique certified employers of sheep and
goat herding was approximately 166 days, in
contrast to FY 2017 to FY 2019, in which the
average period of need exceeded 10 months,
ranging from 356 days in FY 2019 to 360 days in
FY 2017. See Exhibit 3.
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able to perform the jobs agricultural
employers are seeking throughout the
different times of the year, as ranchers
have often found that they cannot find
domestic help where the domestic labor
force is in short supply. Other
commenters noted the skillset to
perform herding work is not available
domestically and that range
management plans on Federal lands and
many State and tribal lease lands
require at least one herder, without
providing additional explanation. Due
to the dynamic nature of the labor
market, the Department acknowledges
that the domestic workforce may not
entirely offset the personnel changes
that could occur following the
implementation of this final rule and
anticipates that agricultural employers
may also adopt changes to their
business practices, such as extending
the work schedules for U.S. workers that

they currently employ or petitioning for
permanent workers through the
appropriate visa programs as necessary.

Several industry associations
indicated that the cost effects of this
final rule are likely to be experienced
over time due to industries involved in
the production of sheep, goats, and
livestock needing time to adapt to the
requirements of the new rule. One of
these comments suggested that
downstream effects on jobs in the
agricultural supply chain are those most
likely to be impacted over time and
should be addressed in the economic
analysis of this rulemaking. The
Department did not receive any data or
information from commenters to allow
for a quantification of such impacts. As
noted above, however, because USCIS’
policy memorandum became effective
on June 1, 2020 and—based on recent
filing data, employers have already
adjusted to this guidance—the

Department anticipates the change in
operation costs for most employers and
any corresponding downstream effects
due to the issuance of this final rule to
be limited.

Transfers

The first category of transfers
associated with this final rule is an
employer to employee transfer incurred
due to a potential increase in the
maximum period of need from 10
months up to 1 year, or longer in
extraordinary circumstances, for a small
number of employers engaged in non-
sheep and/or goat herding who can
demonstrate that their need is
temporary.

Exhibit 2 presents the distribution of
the period of need on approved
applications filed by unique employers
of non-sheep and/or goat herders during
FYs 2017, 2018, and 2019.

EXHIBIT 2—DISTRIBUTION OF PERIOD OF NEED FOR UNIQUE CERTIFIED EMPLOYERS OF NON-SHEEP/GOAT HERDING BY

YEAR
[FY 17-19]
Period of need Year
(days) 2017 2018 2019

5 5 10

15 16 17

10 10 7

27 47 48

72 1083 107

0 0 0

Number of Unique EMPIOYEIS .....cc.ooiiiiiiie e e 129 181 189
Average Period Of NEEd ... s 254 260 257

Transfer payments were calculated by
identifying unique employers engaged
in non-sheep and/or goat herding from
FYs 2017, 2018, and 2019.2° The
Department then identified employers
within this group of unique employers
whose applications contained periods of
need between 300 and 308 days. The
Department identified this subset
because some employers whose
applications contained periods of need
that fall within this range are likely to
extend their period of need up to a year,
or longer in extraordinary
circumstances, if they can demonstrate
their need is temporary in nature (e.g.,
their need is not for recurring year-
round activities). The Department
expects that a small number of
employers of non-sheep and/or goat
herders will extend their period of need

20Based on FYs 2017, 2018, and 2019
performance data obtained from OFLC, the
Department estimates that the number of non-sheep
and/or goat herding employers is unlikely to
increase over the rule’s 10-year time forecast.

beyond 10 months. For this analysis, the
Department conservatively assumes that
no more than 10 percent of the unique
employers who were identified to have
a period of need between 300 and 308
days will apply, and be approved by
OFLG, to extend their period of
temporary need beyond a 10-month
period.2® In the NPRM, the Department
sought public comment regarding the
assumptions on the percentage of
unique employers affected. As
discussed above, some commenters
noted that changes in how an employer
describes the services or labor needed,
including the period of employment, on
new applications filed under this rule
may demonstrate compliance with
§655.103(d) rather than changes in the
temporary (or seasonal) nature of an

21 The Department assumes a small percentage of
the unique employers who were identified to have
a period of need between 300 and 308 days will
apply to extend their period of temporary need
beyond a 10-month period up to 1 year, or longer
in extraordinary circumstances.

employer’s labor needs. Based on
OFLC’s performance data, the
Department estimated the impact of
extending the period of need by
multiplying the number of workers
certified for each of the unique non-
sheep and/or goat herding employers by
the basic rate of pay offered to these
workers each year. The figures for each
year were then multiplied by 2 in order
to estimate the impact from an
additional 2 months of need, which
yields an annualized transfer of $95,556
at a discount rate of 7 percent and
$91,983 at a discount rate of 3 percent.

The second category of transfers
associated with this final rule is an
employee to employer transfer incurred
due to potential reductions in sheep
and/or goat herding employers’ period
of need from a maximum of 364 days to
10 months or less for annually recurring
applications.22

22 The Department’s analysis of employers of
sheep and goat herders represents the transfer from
employer to employee. The Department assumes
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Exhibit 3 presents the distribution of
the period of need on approved
applications filed by unique employers

of sheep and/or goat herders during FYs
2017, 2018, and 2019.

EXHIBIT 3—DISTRIBUTION OF PERIOD OF NEED FOR UNIQUE CERTIFIED EMPLOYERS OF SHEEP/GOAT HERDING BY YEAR

[FY 17-19]
Year
Period of need (days)
2017 2018 2019
0 2 3
1 4 9
6 5 3
4 7 7
B2 1 USSR 743 673 761
Number of Unique Employers .... 754 691 783
Average Period Of NEEA ... s e 360 357 356

Transfer payments were calculated by
identifying unique employers engaged
in sheep and/or goat herding from FYs
2017, 2018, and 2019.23 The Department
identified employers within this group
of unique employers whose applications
contained a period of need of 300 days
or more. Based on OFLC’s performance
data, the Department estimated the
impact of reducing the period of
eligibility by multiplying the number of
workers certified for each of the unique
sheep and/or goat herding employers by
the basic rate of pay offered to these
workers each year. The figures for each
year were then multiplied by the
number of days requested for the period
of need of 300 days or more in order to
estimate the impact from reducing the
period of need to 10 months or less,
which yields an annualized transfer of
$8,424,308 at a discount rate of 7
percent and $8,109,380 at a discount
rate of 3 percent.

ii. Benefits

By rescinding 20 CFR 655.215(b)(2),
the Department standardizes the
adjudication of temporary need under
the H-2A program and aligns the
Department’s adjudication of the
temporary or seasonal need of herder
applications with the guidance DHS has
implemented in the USCIS Policy
Memorandum. Furthermore, the
rescission of § 655.215(b)(2) better
complies with pertinent provisions of
the INA and the Departments’
applicable implementing regulations
that define when employment is of a
“temporary or seasonal nature.”
Therefore, this final rule aims to help
ensure the employment of H-2A
workers in herding and range livestock
operations does not adversely affect the

that in some instances employers will seek to
replace H-2A employees who have met the period
of need threshold with U.S. employees, which
would constitute a transfer between H-2A

wages and working conditions of
workers in the United States similarly
employed.

B. Regulatory Flexibility Analysis and
Small Business Regulatory Enforcement
Fairness Act and Executive Order
13272: Proper Consideration of Small
Entities in Agency Rulemaking

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601 et seq., as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104—-121 (March 29, 1996),
requires Federal agencies engaged in
rulemaking to consider the impact of
their proposals on small entities,
consider alternatives to minimize that
impact, and solicit public comment on
their analyses. The RFA requires the
assessment of the impact of a regulation
on a wide range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions. Agencies
must perform a review to determine
whether a proposed or final rule would
have a significant economic impact on
a substantial number of small entities. 5
U.S.C. 603, 604. If the determination is
that it would, the agency must prepare
a regulatory flexibility analysis as
described in the RFA. Id.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, the RFA provides that the head
of the agency may so certify and a
regulatory flexibility analysis is not
required. See 5 U.S.C. 605. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear.

employees and U.S. employees. This potential
transfer could not be evaluated due to data
limitations.

The Department collected industry
data from the Bureau of Labor Statistics’
Quarterly Census for Employment and
Wage for FY 2020. This process allowed
the Department to identify the number
of entities impacted by this final rule for
two North American Industry
Classification System (NAICS) Codes
that frequently request H-2A
certification for herding and livestock
production job opportunities: NAICS
112410: Sheep Farming, and NAICS
112111: Beef Cattle Ranching, and
Farming. The Department was able to
identify 9,329 establishments that are
classified as part of the beef cattle
ranching, and farming industry, and 233
Establishments that are classified as part
of the sheep farming industry. Next, the
Department used the Small Business
Administration (SBA) size standards to
classify the vast majority of these
employers (approximately 99 percent)
as small.

The Department has estimated the
cost of the time to read and review the
final rule. In addition, the Department
assumes some employers will
experience increased costs associated
with changes in business operations,
transportation, staffing turnover, and
training requirements under this final
rule.

The Department estimates that small
businesses engaged in herding and
livestock production will incur a one-
time cost of $48.53 to familiarize
themselves with the changes in this
rule. Other costs that employers could
incur are attributed to the potential need
to adjust their staffing and business
operations as well as employing more
U.S. workers to offset the loss of H-2A
workers. However, the Department does
not expect that these costs will be

23 Based on FYs 2017, 2018, and 2019
performance data obtained from OFLC.
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significant. As discussed above, the
Department reviewed the impacts of this
final rule for two NAICS Codes that
frequently request H-2A certification for
herding and livestock production job
opportunities: NAICS 112410: Sheep
Farming, and NAICS 112111: Beef Cattle
Ranching, and Farming.

The SBA estimates that revenue for a
small business with NAICS Code
112410 is $1.0 million and for NAICS
Code 112111 is $1.0 million. The rule
familiarization cost of $48.53 will be far
less than one percent of the average
revenue for small businesses with the
two NAICS Codes. Although the
Department does not anticipate the final
rule will have a significant adverse
effect as employers have already
adjusted to USCIS’ policy
memorandum, the Department
acknowledges that some employers of
sheep and goat herders may need to
replenish their labor supply by hiring
additional U.S. workers to account for
the reduced period of need, petitioning
for permanent workers through the
appropriate visa programs as necessary,
or extending the work schedule for U.S.
workers that they employ. The
Department did not receive any public
comments on this Initial Regulatory
Flexibility Analysis. The Department
certifies that this rule will not have a
significant impact on a substantial
number of small entities affected.

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA), 44 U.S.C. 3501 et seq., and its
attendant regulations, 5 CFR part 1320,
require the Department to consider the
agency’s need for its information
collections and their practical utility,
the impact of paperwork and other
information collection burdens imposed
on the public, and how to minimize
those burdens. This final rule does not
require a collection of information
subject to approval by OMB under the
PRA, or affect any existing collections of
information.

D. Congressional Review Act

The Office of Information and
Regulatory Affairs has determined that
this final rule is not a major rule, as
defined by 5 U.S.C. 804, for purposes of
congressional review of agency
rulemaking pursuant to the
Congressional Review Act, Public Law
104-121, sec. 251, 110 Stat. 868, 873
(codified at 5 U.S.C. 804). This rule will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability

of U.S.-based companies to compete
with foreign-based companies in
domestic and export markets.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (UMRA) is intended, among
other things, to curb the practice of
imposing unfunded Federal mandates
on State, local, and tribal governments.
Title II of the UMRA requires each
Federal agency to prepare a written
statement assessing the effects of any
Federal mandate in a proposed or final
agency rule that may result in $100
million or more in expenditures
(adjusted annually for inflation) in any
1 year by State, local, and tribal
governments, in the aggregate, or by the
private sector. A Federal mandate is
defined in 2 U.S.C. 658, in part, as any
provision in a regulation that imposes
an enforceable duty upon State, local, or
tribal governments, or the private sector.
Following consideration of these factors,
the Department has concluded that this
final rule contains no unfunded Federal
mandates, including no “Federal
intergovernmental mandate” or
“Federal private sector mandate.”

This final rule will not exceed the
$100 million in expenditures in any 1
year when adjusted for inflation, and
this rulemaking does not contain such a
mandate. The requirements of Title II of
the UMRA, therefore, do not apply, and
the Department is not required to
prepare a statement under the UMRA.

F. Executive Order 13132, Federalism

The Department has concluded that
this final rule does not have federalism
implications, because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, E.O.
13132 requires no further agency action
or analysis.

G. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

After consideration, the Department
has determined that this final rule will
not result in “tribal implications,”
because it will not have substantial
direct effects on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and tribal governments.
Accordingly, E.O. 13175 requires no
further agency action or analysis.

List of Subjects in 20 CFR Part 655

Administrative practice and
procedure, Employment, Employment
and training, Enforcement, Foreign
workers, Forest and forest products,
Fraud, Health professions, Immigration,
Labor, Longshore and harbor work,
Migrant workers, Nonimmigrant
workers, Passports and visas, Penalties,
Reporting and recordkeeping
requirements, Unemployment, Wages,
Working conditions.

For the reasons set forth above, the
Department amends part 655 of title 20
of the Code of Federal Regulations as
follows:

PART 655—TEMPORARY
EMPLOYMENT OF FOREIGN
WORKERS IN THE UNITED STATES

m 1. The authority citation for part 655
continues to read as follows:

Authority: Section 655.0 issued under 8
U.S.C. 1101(a)(15)(E)(iii), 1101(a)(15)(H)(i)
and (ii), 8 U.S.C. 1103(a)(6), 1182(m), (n), and
(t), 1184(c), (g), and (j), 1188, and 1288(c) and
(d); sec. 3(c)(1), Pub. L. 101-238, 103 Stat.
2099, 2102 (8 U.S.C. 1182 note); sec. 221(a),
Pub. L. 101-649, 104 Stat. 4978, 5027 (8
U.S.C. 1184 note); sec. 303(a)(8), Pub. L. 102—
232,105 Stat. 1733, 1748 (8 U.S.C. 1101
note); sec. 323(c), Pub. L. 103—-206, 107 Stat.
2428; sec. 412(e), Pub. L. 105-277, 112 Stat.
2681 (8 U.S.C. 1182 note); sec. 2(d), Pub. L.
106-95, 113 Stat. 1312, 1316 (8 U.S.C. 1182
note); 29 U.S.C. 49k; Pub. L. 107-296, 116
Stat. 2135, as amended; Pub. L. 109—423, 120
Stat. 2900; 8 CFR 214.2(h)(4)(i); 8 CFR
214.2(h)(6)(iii); and sec. 6, Pub. L. 115-218,
132 Stat. 1547 (48 U.S.C. 1806).

Subpart A issued under 8 CFR 214.2(h).

Subpart B issued under 8 U.S.C.
1101(a)(15)(H)(ii)(a), 1184(c), and 1188; and 8
CFR 214.2(h).

Subpart E issued under 48 U.S.C. 1806.

Subparts F and G issued under 8 U.S.C.
1288(c) and (d); sec. 323(c), Pub. L. 103-206,

107 Stat. 2428; and 28 U.S.C. 2461 note,
Pub. L. 114-74 at section 701.

Subparts H and I issued under 8 U.S.C.
1101(a)(15)(H)(i)(b) and (b)(1), 1182(n) and

(t), and 1184(g) and (j); sec. 303(a)(8), Pub.
L. 102-232, 105 Stat. 1733, 1748 (8 U.S.C.
1101 note); sec. 412(e), Pub. L. 105-277, 112
Stat. 2681; 8 CFR 214.2(h); and 28 U.S.C.
2461 note, Pub. L. 114-74 at section 701.

Subparts L and M issued under 8 U.S.C.
1101(a)(15)(H)(i)(c) and 1182(m); sec. 2(d),

Pub. L. 106-95, 113 Stat. 1312, 1316 (8
U.S.C. 1182 note); Pub. L. 109-423, 120 Stat.
2900; and 8 CFR 214.2(h).

§655.215 [Amended]

m 2. Amend § 655.215 by removing
paragraph (b)(2) and redesignating
paragraph (b)(3) as paragraph (b)(2).

Angela Hanks,

Acting Assistant Secretary for Employment
and Training, Labor.

[FR Doc. 2021-26211 Filed 12-15-21; 8:45 am]
BILLING CODE 4510-FP-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 882
[Docket No. FDA-2021-N-0896]

Medical Devices; Neurological
Devices; Classification of the
Traumatic Brain Injury Eye Movement
Assessment Aid

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final amendment; final order.

SUMMARY: The Food and Drug
Administration (FDA or we) is
classifying the traumatic brain injury
eye movement assessment aid into class
II (special controls). The special controls
that apply to the device type are
identified in this order and will be part
of the codified language for the
traumatic brain injury eye movement
assessment aid’s classification. We are
taking this action because we have
determined that classifying the device
into class II (special controls) will
provide a reasonable assurance of safety
and effectiveness of the device. We
believe this action will also enhance
patients’ access to beneficial innovative
devices.

DATES: This order is effective December
16, 2021. The classification was
applicable on December 28, 2018.

FOR FURTHER INFORMATION CONTACT:
Patrick Antkowiak, Center for Devices
and Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 4254, Silver Spring,
MD 20993-0002, 240-402-3705,
Patrick.Antkowiak@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Upon request, FDA has classified the
traumatic brain injury eye movement
assessment aid as class II (special
controls), which we have determined
will provide a reasonable assurance of
safety and effectiveness. In addition, we
believe this action will enhance
patients’ access to beneficial innovation,
by placing the device into a lower
device class than the automatic class III
assignment.

The automatic assignment of class III
occurs by operation of law and without
any action by FDA, regardless of the
level of risk posed by the new device.
Any device that was not in commercial
distribution before May 28, 1976, is
automatically classified as, and remains
within, class III and requires premarket
approval unless and until FDA takes an

action to classify or reclassify the device
(see 21 U.S.C. 360c(f)(1)). We refer to
these devices as “‘postamendments
devices” because they were not in
commercial distribution prior to the
date of enactment of the Medical Device
Amendments of 1976, which amended
the Federal Food, Drug, and Cosmetic
Act (FD&C Act).

FDA may take a variety of actions in
appropriate circumstances to classify or
reclassify a device into class I or II. We
may issue an order finding a new device
to be substantially equivalent under
section 513(i) of the FD&C Act (see 21
U.S.C. 360c(i)) to a predicate device that
does not require premarket approval.
We determine whether a new device is
substantially equivalent to a predicate
device by means of the procedures for
premarket notification under section
510(k) of the FD&C Act (21 U.S.C. 360(k)
and part 807 (21 CFR part 807).

FDA may also classify a device
through “De Novo” classification, a
common name for the process
authorized under section 513(f)(2) of the
FD&C Act. Section 207 of the Food and
Drug Administration Modernization Act
of 1997 established the first procedure
for De Novo classification (Pub. L. 105—
115). Section 607 of the Food and Drug
Administration Safety and Innovation
Act modified the De Novo application
process by adding a second procedure
(Pub. L. 112-144). A device sponsor
may utilize either procedure for De
Novo classification.

Under the first procedure, the person
submits a 510(k) for a device that has
not previously been classified. After
receiving an order from FDA classifying
the device into class III under section
513(f)(1) of the FD&C Act, the person
then requests a classification under
section 513(f)(2).

Under the second procedure, rather
than first submitting a 510(k) and then
a request for classification, if the person
determines that there is no legally
marketed device upon which to base a
determination of substantial
equivalence, that person requests a
classification under section 513(f)(2) of
the FD&C Act.

Under either procedure for De Novo
classification, FDA is required to
classify the device by written order
within 120 days. The classification will
be according to the criteria under
section 513(a)(1) of the FD&C Act.
Although the device was automatically
placed within class III, the De Novo
classification is considered to be the
initial classification of the device.

When FDA classifies a device into
class I or II via the De Novo process, the
device can serve as a predicate for
future devices of that type, including for

510(k)s (see section 513(f)(2)(B)(i) of the
FD&C Act). As a result, other device
sponsors do not have to submit a De
Novo request or premarket approval
application to market a substantially
equivalent device (see section 513(i) of
the FD&C Act, defining ““substantial
equivalence”). Instead, sponsors can use
the less-burdensome 510(k) process,
when necessary, to market their device.

II. De Novo Classification

On December 22, 2017, FDA received
Oculogica, Inc.’s request for De Novo
classification of the EyeBOX®. FDA
reviewed the request in order to classify
the device under the criteria for
classification set forth in section
513(a)(1) of the FD&C Act.

We classify devices into class II if
general controls by themselves are
insufficient to provide reasonable
assurance of safety and effectiveness,
but there is sufficient information to
establish special controls that, in
combination with the general controls,
provide reasonable assurance of the
safety and effectiveness of the device for
its intended use (see section 513(a)(1)(B)
of the FD&C Act). After review of the
information submitted in the request,
we determined that the device can be
classified into class II with the
establishment of special controls. FDA
has determined that these special
controls, in addition to the general
controls, will provide reasonable
assurance of the safety and effectiveness
of the device.

Therefore, on December 28, 2018,
FDA issued an order to the requester
classifying the device into class II. In
this final order, FDA is codifying the
classification of the device by adding 21
CFR 882.1455.1 We have named the
generic type of device traumatic brain
injury eye movement assessment aid,
and it is identified as a prescription
device that uses a patient’s tracked eye
movements to provide an interpretation
of the functional condition of the
patient’s brain. This device is an
assessment aid that is not intended for
standalone detection or diagnostic
purposes.

FDA has identified the following risks
to health associated specifically with
this type of device and the measures

1FDA notes that the “ACTION” caption for this
final order is styled as “Final amendment; final
order,” rather than “Final order.” Beginning in
December 2019, this editorial change was made to
indicate that the document “amends” the Code of
Federal Regulations. The change was made in
accordance with the Office of Federal Register’s
(OFR) interpretations of the Federal Register Act (44
U.S.C. chapter 15), its implementing regulations (1
CFR 5.9 and parts 21 and 22), and the Document
Drafting Handbook.
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required to mitigate these risks in table
1.

TABLE 1—TRAUMATIC BRAIN INJURY EYE MOVEMENT ASSESSMENT AID RISKS AND MITIGATION MEASURES

Identified risks

Mitigation measures

Incorrect or misinterpreted results, including:

o False positive: Brain injury when in fact none is present
o False negative: No brain injury when in fact brain injury is

present.
Interference with other devices

Electrical shock or burn .........ccccccevevviiiieenenennne

Adverse tissue reaction
Eye hazard or injury

Labeling.

Clinical performance testing;
Software verification, validation, and hazard analysis; and

Electromagnetic compatibility (EMC) testing; and
Software verification, validation, and hazard analysis.
Electrical safety testing; and

Software verification, validation, and hazard analysis.
Biocompatibility evaluation.

Light hazard assessment.

FDA has determined that special
controls, in combination with the
general controls, address these risks to
health and provide reasonable assurance
of safety and effectiveness. For a device
to fall within this classification, and
thus avoid automatic classification in
class III, it would have to comply with
the special controls named in this final
order. The necessary special controls
appear in the regulation codified by this
order. This device is subject to
premarket notification requirements
under section 510(k) of the FD&C Act.

At the time of classification, traumatic
brain injury eye movement assessment
aids are for prescription use only.
Prescription devices are exempt from
the requirement for adequate directions
for use for the layperson under section
502(f)(1) of the FD&C Act (21 U.S.C.
352(f)(1)) and 21 CFR 801.5, as long as
the conditions of 21 CFR 801.109 are
met.

III. Analysis of Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IV. Paperwork Reduction Act of 1995

While this final order contains no
collection of information, it establishes
special controls that refer to previously
approved FDA collections of
information found in other FDA
regulations and guidance. Therefore,
clearance by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3521) is not required for this
order. The previously approved
collections of information are subject to
review by OMB under the PRA. The
collections of information in the
guidance document “De Novo

Classification Process (Evaluation of
Automatic Class III Designation)” have
been approved under OMB control
number 0910-0844; the collections of
information in 21 CFR part 814,
subparts A through E, regarding
premarket approval, have been
approved under OMB control number
0910-0231; the collections of
information in part 807, subpart E,
regarding premarket notification
submissions, have been approved under
OMB control number 0910-0120; the
collections of information in 21 CFR
part 820, regarding quality system
regulation, have been approved under
OMB control number 0910-0073; and
the collections of information in 21 CFR
part 801, regarding labeling, have been
approved under OMB control number
0910-04385.

List of Subjects in 21 CFR Part 882

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 882 is
amended as follows:

PART 882—NEUROLOGICAL DEVICES

m 1. The authority citation for part 882
continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

m 2. Add § 882.1455 to subpart B to read
as follows:

§882.1455 Traumatic brain injury eye
movement assessment aid.

(a) Identification. A traumatic brain
injury eye movement assessment aid is
a prescription device that uses a
patient’s tracked eye movements to
provide an interpretation of the
functional condition of the patient’s
brain. This device is an assessment aid
that is not intended for standalone
detection or diagnostic purposes.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) Clinical performance data under
anticipated conditions of use must
evaluate tracked eye movement in
supporting the indications for use and
include the following:

(i) Evaluation of sensitivity,
specificity, positive predictive value,
and negative predictive value using a
reference method of diagnosis;

(ii) Evaluation of device test-retest
reliability; and

(iii) A description of the development
of the reference method of diagnosis,
which may include a normative
database, to include the following:

(A) A discussion of how the clinical
work-up was completed to establish the
reference method of diagnosis,
including the establishment of inclusion
and exclusion criteria; and

(B) If using a normative database, a
description of how the “normal”
population was established, and the
statistical methods and model
assumptions used.

(2) Software verification, validation,
and hazard analysis must be performed.
Software documentation must include a
description of the algorithms used to
generate device output.

(3) Performance testing must
demonstrate the electrical safety and
electromagnetic compatibility (EMC) of
the device.

(4) The patient-contacting
components of the device must be
demonstrated to be biocompatible.

(5) A light hazard assessment must be
performed for all eye-tracking and
visual display light sources.

(6) Labeling must include:

(i) A summary of clinical performance
testing conducted with the device,
including sensitivity, specificity,
positive predictive value, negative
predictive value, and test-retest
reliability;
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(ii) A description of any normative
database that includes the following:

(A) The clinical definition used to
establish a “normal”” population and the
specific selection criteria;

(B) The format for reporting normal
values;

(C) Examples of screen displays and
reports generated to provide the user
results and normative data;

(D) Statistical methods and model
assumptions; and

(E) Any adjustments for age and
gender.

(iii) A warning that the device should
only be used by trained healthcare
professionals;

(iv) A warning that the device does
not identify the presence or absence of
traumatic brain injury or other clinical
diagnoses;

(v) A warning that the device is not
a standalone diagnostic; and

(vi) Any instructions to convey to
patients regarding the administration of
the test and collection of test data.

Dated: December 9, 2021.
Lauren K. Roth,
Associate Commissioner for Policy.
[FR Doc. 2021-27227 Filed 12-15-21; 8:45 am]
BILLING CODE 4164-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 52

[EPA-HQ-OAR-2021-0868; FRL-9251-01—
OAR]

Findings of Failure To Submit State
Implementation Plan Revisions for the
2016 Oil and Natural Gas Industry
Control Techniques Guidelines for the
2015 Ozone National Ambient Air
Quality Standards (NAAQS) and for
States in the Ozone Transport Region

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final action.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
find that the states of New York and
Pennsylvania failed to submit State
Implementation Plan (SIP) revisions
required by the Clean Air Act (CAA) in
a timely manner to address reasonably
available control technology (RACT)
requirements associated with the 2016
Oil and Natural Gas Industry Control
Techniques Guidelines (CTG) for
reducing volatile organic compounds
(VOCQ). The RACT requirements
associated with the CTG apply in

certain nonattainment areas for the 2015
ozone National Ambient Air Quality
Standards (NAAQS) and in states in the
Ozone Transport Region (OTR). Both
New York and Pennsylvania are in the
OTR. This action triggers certain CAA
deadlines for the EPA to impose
sanctions if a state does not submit a
complete SIP addressing the
outstanding requirements and for the
EPA to promulgate a Federal
Implementation Plan (FIP) if the EPA
does not approve the state’s SIP
revision.

DATES: This action is effective on
January 18, 2022.

FOR FURTHER INFORMATION CONTACT:
General questions concerning this
notice should be addressed to Bob
Lingard, Office of Air Quality Planning
and Standards, Air Quality Policy
Division, Mail Code: C539-01, 109 T.W.
Alexander Drive, Research Triangle
Park, NC 27709; by telephone (919)
541-5272; or by email at lingard.robert@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. How is the preamble organized?
Table of Contents

I. General Information
A. How is the preamble organized?
B. Notice and Comment Under the
Administrative Procedure Act (APA)
C. How can I get copies of this document
and other related information?
D. Where do I go if I have specific state
questions?
II. Background
I1I. Consequences of Findings of Failure To
Submit
IV. Findings of Failure To Submit for States
That Failed To Make a Nonattainment
Area SIP Submittal and/or Ozone
Transport Region SIP Submittal
V. Environmental Justice Considerations
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Executive Order 13563:
Improving Regulation and Regulatory
Review
B. Paperwork Reduction Act (PRA)
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act of 1995
(UMRA)
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use
I. National Technology Transfer and
Advancement Act (NTTAA)

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority and Low Income Populations

K. Congressional Review Act (CRA)

L. Judicial Review

B. Notice and Comment Under the
Administrative Procedure Act (APA)

Section 553 of the APA, 5 U.S.C.
553(b)(3)(B), provides that, when an
agency for good cause finds that notice
and public procedures are
impracticable, unnecessary or contrary
to the public interest, the agency may
issue a rule without providing notice
and an opportunity for public comment.
The EPA has determined that there is
good cause for making this final agency
action without prior proposal and
opportunity for comment because no
significant EPA judgment is involved in
making findings of failure to submit
SIPs, or elements of SIPs, required by
the CAA, where states have made no
submissions to meet the requirement.
Thus, notice and public procedures are
unnecessary to take this action. The
EPA finds that this constitutes good
cause under 5 U.S.C. 553(b)(3)(B).

C. How can I get copies of this
document and other related
information?

The EPA has established a docket for
this action under Docket ID No. EPA—
HQ-OAR-2021-0868. Publicly available
docket materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the EPA Docket Center, EPA/DC,
William Jefferson Clinton Building,
Room 3334, 1301 Constitution Avenue
NW, Washington, DC. Out of an
abundance of caution for members of
the public and our staff, the EPA Docket
Center and Reading Room are open to
the public by appointment only to
reduce the risk of transmitting COVID—
19. Docket Center staff will continue to
provide remote customer service via
email, phone, and webform. The
telephone number for the Public
Reading Room is (202) 566—1744 and
the telephone number for the Office of
Air and Radiation Docket and
Information Center is (202) 566—1742.
For further information on EPA Docket
Center services and the current status,
please visit us online at https://
www.epa.gov/dockets.

D. Where do I go if I have specific state
questions?

For questions related to specific states
mentioned in this notice, please contact
the appropriate EPA Regional office:


https://www.epa.gov/dockets
https://www.epa.gov/dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:lingard.robert@epa.gov
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Regional offices States
EPA Region 2: Mr. Kirk Wieber, Chief, Air Program Branch, EPA Region 2, 290 Broadway, New York, New York 10007. | New York.

wieber.Kirk @epa.gov.

EPA Region 3: Mike Gordon, Chief, Planning and Implementation Branch, EPA Region 3, 1650 Arch Street, Philadelphia,

Pennsylvania 19103. gordon.mike @epa.gov.

Pennsylvania.

II. Background

On October 26, 2015, the EPA
strengthened the NAAQS for ozone to
establish new 8-hour standards.? In that
action, the EPA promulgated identical
revised primary and secondary ozone
standards, designed to protect public
health and welfare, of 0.070 parts per
million (ppm). Those standards are met
when the 3-year average of the annual
fourth highest daily maximum 8-hour
average ozone concentration (an area’s
“design value”) is less than or equal to
0.070 ppm.2

Promulgation of a revised NAAQS
triggers a requirement for the EPA to
designate areas of the country as
nonattainment, attainment, or
unclassifiable for the standards, as well
as, for the ozone NAAQS, a requirement
for the EPA, at the same time, to classify
any nonattainment areas.® Ozone
nonattainment areas are classified upon
designation based on the severity of
their ambient ozone levels, as
determined based on an area’s design
value for the most recent 3 years. The
possible classifications for ozone
nonattainment areas are Marginal,
Moderate, Serious, Severe, and
Extreme.* Nonattainment areas with a
“lower” classification (e.g., Marginal)
have ozone levels that are closer to the
standards than areas with a “higher”
classification (e.g., Severe).?

On June 4, 2018, and July 25, 2018,
respectively, the EPA issued two
separate rules that cumulatively
designated areas throughout the country
as nonattainment for the 2015 ozone
NAAQS, effective August 3, 2018, and
September 24, 2018, and established
classifications for the designated
nonattainment areas.® Areas designated
nonattainment for the ozone NAAQS are
subject to the general nonattainment

180 FR 65292 (October 26, 2015).

240 CFR 50.15.

3 CAA sections 107(d)(1) and 181(a)(1).

4CAA section 181(a)(1).

5 See 40 CFR 51.1303 for the design value
thresholds for each classification for the 2015 ozone
NAAQS.

683 FR 25776 (June 4, 2018) and 83 FR 35316
(July 25, 2018).

area planning requirements of CAA
section 172 and also to the ozone-
specific planning requirements of CAA
section 182. States in the OTR are
subject to the requirements outlined in
CAA section 184.7 CAA section
172(c)(1) provides that SIPs for
nonattainment areas must include
reasonably available control technology
(RACT), including RACT for existing
sources of emissions. CAA section
182(b)(2)(A) requires states in which a
nonattainment area classified as
Moderate is located to amend their SIP
“to include provisions to require the
implementation of [RACT |. . . with
respect to . . . [e]ach category of VOC
sources in the area covered by a CTG
document. . .” CAA sections 182(c)
through (e) apply this requirement to
states with designated ozone
nonattainment areas classified as
Serious, Severe, or Extreme. CAA
section 184(b) provides that states in the
OTR must submit a SIP revision
addressing RACT with respect to all
sources of VOCs in the OTR covered by
a CTG document. The states of New
York and Pennsylvania are both
included in the OTR and thus are
subject to the CTG RACT requirements
of CAA section 184(b). In addition to
being included in the OTR, the state of
New York contains portions of a multi-
state nonattainment area classified as
Moderate for the 2015 ozone NAAQS
and is thus independently subject to the
CTG RACT requirement due to CAA
section 182(b)(2)(A). The relevant
nonattainment area is called the New
York-Northern New Jersey-Long Island,
NY-NJ-CT ozone nonattainment area.
On October 27, 2016, the EPA issued
a final CTG document for reducing VOC
emissions from existing oil and natural
gas industry equipment and processes.8
On March 9, 2018, for reasons explained

7GCAA section 184(a) establishes a single OTR
comprised of Connecticut, Delaware, Maine,
Maryland, Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode Island,
Vermont, and the Consolidated Metropolitan
Statistical Area that includes the District of
Columbia.

881 FR 74798 (October 27, 2016).

in the Federal Register (83 FR 10478),
the EPA proposed to withdraw the CTG.
However, the EPA did not finalize the
proposal to withdraw the CTG. The EPA
announced in the U.S. Office of
Management and Budget’s Spring 2020
Unified Agenda and Regulatory Plan
that “the CTG will remain in place as
published on October 27, 2016.”” 9

The RACT SIP revisions addressing
the 2016 oil and natural gas industry
CTG, among other things, were due for
EPA review from states with
nonattainment areas classified as
Moderate or higher for the 2015 ozone
NAAQS, as well as the 12 states and the
District of Columbia that comprise the
OTR, by August 3, 2020.19 For
nonattainment areas and/or states
subject to this RACT SIP requirement
without any oil and natural gas sources
covered by the CTG in their
jurisdictions, states were required to
make a SIP submission that could be
comprised of a “negative declaration”
stating as much.

Pursuant to CAA section 110(k)(1)(B),
the EPA must determine no later than 6
months after the date by which a state
is required to submit a SIP whether a
state has made a submission that meets
the minimum completeness criteria
established pursuant to CAA section
110(k)(1)(A). These criteria are set forth
at 40 CFR part 51, appendix V. The EPA
refers to the determination that a state
has not submitted a SIP submission that
meets the minimum completeness
criteria as a “finding of failure to
submit.”

The following Table 1 provides the
names of states with nonattainment
areas and/or OTR states that this action
finds failed to submit the SIP revision
required for the CTG for the 2015 ozone
NAAQS for reducing VOC emissions
from existing oil and natural gas
industry equipment and processes as of
the date of this action.

9 See https://www.reginfo.gov/public/do/eAgenda
ViewRule?publd=202004&RIN=2060-AT76 (last
accessed October 14, 2020).

1083 FR 62998 (December 6, 2018), see also 40
CFR 51.1312 and 51.1316.


https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2060-AT76
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mailto:wieber.kirk@epa.gov
mailto:gordon.mike@epa.gov

Federal Register/Vol. 86, No. 239/ Thursday, December 16, 2021/Rules and Regulations

71387

TABLE 1—STATES AND/OR NONATTAINMENT AREAS INCLUDED IN FINDINGS OF FAILURE TO SuBMIT REQUIRED SIP
REVISIONS TO ADDRESS THE 2016 OIL AND NATURAL GAS INDUSTRY CTG FOR THE 2015 OzONE NAAQS

State Nonattainment area/OTR state Classification EPA Region
NY NY portion of New York-N New Jersey-Long Island non- | Serious .........ccccecevercvenennenne. 2
attainment area.
NY e NY—OTR State .....cceeieiiiiriiiirierieeree et OTR e 2
PA s PA—OTR State ....cccoeeiiireece e OTR e 3

III. Consequences of Findings of Failure
To Submit

If the EPA finds that a state has failed
to make the required SIP submittal or
that a submitted SIP is incomplete, then
CAA section 179(a) establishes specific
consequences, after a period of time,
including the imposition of mandatory
sanctions for the affected area or state
(as appropriate in the case of the OTR).
Additionally, such a finding triggers an
obligation under CAA section 110(c) for
the EPA to promulgate a FIP no later
than 2 years after issuance of the finding
of failure to submit if the affected state
has not submitted, and the EPA has not
approved, the required SIP submittal.

If the EPA has not affirmatively
determined that a state has made the
required complete SIP submittal for an
area or OTR state within 18 months of
the effective date of this rulemaking,
then, pursuant to CAA section 179(a)
and (b) and 40 CFR 52.31, the offset
sanction identified in CAA section
179(b)(2) will apply in the affected
nonattainment area or OTR state. If the
EPA has not affirmatively determined
that the state has made the required
complete SIP submittal within 6 months
after the offset sanction is imposed, then
the highway funding sanction will
apply in the affected nonattainment
area, in accordance with CAA section
179(b)(1) and 40 CFR 52.31.11 The
sanctions will not take effect if, within
18 months after the effective date of
these findings, the EPA affirmatively
determines that the state has made a
complete SIP submittal addressing the
deficiency for which the finding was
made. Additionally, if the state makes
the required SIP submittal and the EPA
takes final action to approve the
submittal within 2 years of the effective
date of these findings, the EPA is not
required to promulgate a FIP for the
affected nonattainment area or OTR
state.

11 For the OTR states, such highway sanctions
would only apply in nonattainment areas. If the
OTR state does not contain any nonattainment
areas, then the highway sanctions would not apply
in that state.

IV. Findings of Failure To Submit for
States That Failed To Make a
Nonattainment Area and/or Ozone
Transport Region SIP Submittal

Based on a review of SIP submittals
received and deemed complete as of the
date of signature of this action, the EPA
finds that the states listed in Table 1
above failed to submit the 2016 Oil and
Gas CTG RACT SIP revisions required
under subpart 2 of part D of Title I of
the CAA and that were due no later than
August 3, 2020, for the listed
nonattainment areas and OTR states.

V. Environmental Justice
Considerations

The EPA believes that the human
health or environmental risks addressed
by this action will not have
disproportionately high or adverse
human health or environmental effects
on minority, low-income, or indigenous
populations because it does not directly
affect the level of protection provided to
human health or the environment under
the 2015 ozone NAAQS. The purpose of
this action is to make findings that the
named states failed to provide the
identified SIP submissions to the EPA
that are required per the CAA. As such,
this action does not directly affect the
level of protection provided for human
health or the environment. Moreover, it
is intended that the actions and
deadlines resulting from this notice will
in fact lead to greater protection for U.S.
citizens, including minority, low-
income, or indigenous populations, by
ensuring that states meet their statutory
obligation to develop and submit SIPs to
ensure that areas make progress toward
reducing ozone pollution.

VI. Statutory and Executive Order
Reviews

A. Executive Orders 12866: Regulatory
Planning and Executive Order 13563:
Improving Regulation and Regulatory
Review

This action is not a significant
regulatory action and was, therefore, not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
provisions of the PRA. This final rule
does not establish any new information
collection requirement apart from what
is already required by law. This rule
relates to the requirement in the CAA
for states to submit SIPs under sections
172, 182, and 184 which address the
statutory requirements that apply to
areas designated as nonattainment for
the ozone NAAQS and to states within
the Ozone Transport Region,
respectively.

C. Regulatory Flexibility Act (RFA)

I certify that this rule will not have a
significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. The rule is a finding that the
named states have not made the
necessary SIP submission for certain
nonattainment areas and/or states in the
OTR to meet the requirements of part D
of Title I of the CAA.

D. Unfunded Mandates Reform Act of
1995 (UMRA)

This action does not contain any
unfunded mandate as described in
UMRA 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This rule finds that two
states have failed to submit SIP
revisions that satisfy the nonattainment
area planning requirements under
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sections 172 and 182 of the CAA, and/
or the OTR requirements under section
184 of the CAA. No tribe is subject to
the requirement to submit an
implementation plan under section 172
or under subpart 2 of part D of Title I
of the CAA. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern health or
safety risks that the EPA has reason to
believe may disproportionately affect
children, per the definition of “covered
regulatory action” in section 2—-202 of
the Executive Order. This action is not
subject to Executive Order 13045
because it is a finding that several states
failed to submit SIP revisions that
satisfy the nonattainment area planning
requirements under sections 172 and
182 of the CAA, and/or the OTR
requirements under Section 184, and
does not directly or disproportionately
affect children.

HI. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

IJ. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes the human health or
environmental risk addressed by this
action will not have potential
disproportionately high and adverse
human health or environmental effects
on minority, low-income, or indigenous
populations. In finding that two states
have failed to submit SIP revisions that
satisfy the nonattainment area planning
requirements under sections 172 and
182 of the CAA, and/or the OTR
requirements under section 184 of the
CAA, this action does not directly affect
the level of protection provided to
human health or the environment.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United

States. This action is not a “major rule”
as defined by 5 U.S.C. 804(2).

L. Judicial Review

Section 307(b)(1) of the CAA indicates
which Federal Courts of Appeal have
venue for petitions of review of final
actions by the EPA under the CAA. This
section provides, in part, that petitions
for review must be filed in the United
States Court of Appeals for the District
of Columbia Circuit if (i) the agency
action consists of “nationally applicable
regulations promulgated, or final actions
taken, by the Administrator,” or (ii)
such action is locally or regionally
applicable, but “such action is based on
a determination of nationwide scope or
effect and if in taking such action the
Administrator finds and publishes that
such action is based on such a
determination.”

This final action is nationally
applicable. To the extent a court finds
this final action to be locally or
regionally applicable, the EPA finds that
this action is based on a determination
of “nationwide scope or effect” within
the meaning of CAA section 307(b)(1).
This final action consists of findings of
failure to submit required SIPs from two
states in the OTR, one with a Moderate
nonattainment area, located in two of
the ten EPA Regions, and in two
different federal judicial circuits. This
final action is also based on a common
core of factual findings concerning the
receipt and completeness of the relevant
SIP submittals. For these reasons, this
final action is nationally applicable or,
alternatively, to the extent a court finds
this action to be locally or regionally
applicable, the Administrator has
determined that this final action is
based on a determination of nationwide
scope or effect for purposes of CAA
section 307(b)(1).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the District of
Columbia Circuit within 60 days from
the date this final action is published in
the Federal Register. Filing a petition
for reconsideration by the Administrator
of this final action does not affect the
finality of the action for the purposes of
judicial review, nor does it extend the
time within which a petition for judicial
review must be filed, and shall not
postpone the effectiveness of such rule
or action.

List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practice and procedures,
Air pollution control, Approval and
promulgation of implementation plans,
Intergovernmental relations, and

Reporting and recordkeeping
requirements.

Michael S. Regan,

Administrator.

[FR Doc. 2021-27213 Filed 12—15-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2021-0659; FRL-9322-01—
OCSPP]

a-Terpineol (CAS No. 98-55-5);
Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of a-terpineol
(CAS No. 98-55-5) when used as a
solvent inert ingredient in pesticide
formulations at rates of 5% of the
formulation in pre-harvest applications
to crops. Landis International, Inc., on
behalf of Morse Enterprises Limited,
Inc. d/b/a KeyPlex submitted a petition
to EPA under the Federal Food, Drug,
and Cosmetic Act (FFDCA), requesting
an exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of a-
terpineol (CAS No. 98—-55-5) on food or
feed commodities when used in
accordance with this exemption.

DATES: This regulation is effective
December 16, 2021. Objections and
requests for hearings must be received
on or before February 14, 2022, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2021-0659, is
available at https://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
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services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Office of the Federal
Register’s e-CFR site at https://
www.ecfr.gov/current/title-40.

C. Can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2021-0659 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before February 14, 2022. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.

Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2021-0659, by one of the following
methods.

o Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be CBI
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

o Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at https://
www.epa.gov/dockets.

II. Petition for Exemption

In the Federal Register of October 21,
2021 (86 FR 58239) (FRL—-8792-04),
EPA issued a document pursuant to
FFDCA section 408, 21 U.S.C. 346a,
announcing the receipt of a pesticide
petition (PP IN-11083) filed by Landis
International, Inc., on behalf of Morse
Enterprises Limited, Inc. d/b/a KeyPlex
(P.O. Box 2515, Winter Park, FL 32790).
The petition requested that 40 CFR
180.920 be amended by establishing an
exemption from the requirement of a
tolerance for residues of a-terpineol
(CAS No. 98-55-5) when used as a
solvent inert ingredient in pesticide
formulations at rates not exceeding 5%
of the formulation when applied pre-
harvest to crops. That document
included a summary of the petition
prepared by the petitioner and solicited
comments on the petitioner’s request.
The Agency did not receive any public
comments.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing

agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of the FFDCA
defines ‘““safe” to mean that EPA has
determined that “‘there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but it does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption and to “ensure that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no harm to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action and considered its


https://www.epa.gov/dockets/contacts.html
https://www.epa.gov/dockets/contacts.html
https://www.ecfr.gov/current/title-40
https://www.ecfr.gov/current/title-40
https://www.epa.gov/dockets
https://www.epa.gov/dockets
https://www.epa.gov/dockets
https://www.epa.gov/dockets
https://www.regulations.gov
mailto:RDFRNotices@epa.gov

71390 Federal Register/Vol. 86,

No. 239/ Thursday, December 16, 2021/Rules and Regulations

validity, completeness and reliability
and the relationship of this information
to human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure to o-terpineol,
including exposure resulting from the
exemption established by this action.
EPA’s assessment of exposures and risks
associated with o-terpineol follows.

A. Toxicological Profile

The acute oral and dermal toxicity of
o-terpineol and related compounds is
low. The acute oral LDs, (lethal dose) in
rats is 2,830 milligrams/kilogram (mg/
kg) for a-terpineol and 4,300 mg/kg for
an o-terpineol/B-terpineol mixture. The
dermal LDso in rabbits for terpineol is
>3,000 mg/kg. No acute inhalation,
primary eye irritation or dermal
sensitization studies are available in the
database.

The repeated-dose toxicity for a-
terpineol and related compounds is low.
The only effects observed (decreased
food intake, increased cholesterol and
increased triacylglycerol) occurred at
the limit dose following treatment with
o-terpineol for 14 days. No adverse
effects were observed in a 20-week rat
study with o-terpenyl acetate or in a
combined repeated dose with
reproduction/developmental screening
study in rats with terpineol.

No oral chronic or carcinogenicity
studies are available for o-terpineol.
However, there are no structural alerts
for carcinogenicity for o-terpineol and
there was no evidence of increased lung
tumor incidence in mice treated
intraperitoneally with a-terpineol for 20
weeks, when compared to controls.
There is also low concern for
genotoxicity or mutagenicity, based on
negative results in mammalian
genotoxicity tests and most Ames tests.

Neurotoxicity and immunotoxicity
toxicity studies are not available for
review. However, no evidence of
neurotoxicity or immunotoxicity is seen
in the available studies.

B. Toxicological Points of Departure/
Levels of Concern

No toxicological endpoint of concern
for a-terpineol has been identified in the
database.

C. Exposure Assessment

1. Dietary exposure. Dietary exposure
(food and drinking water) may occur
from the proposed uses of a-terpineol
(e.g., eating foods treated with pesticide
formulations containing o-terpineol,

and drinking water exposures). There is
also potential for non-pesticide dietary
exposure since o-terpineol is a natural
constituent of orange juice and is also
used as a food additive. However, no
endpoint of concern was identified.
Therefore, an acute or chronic dietary
exposure assessment is not necessary for
o-terpineol.

2. Residential exposure. The proposed
pre-harvest use of a-terpineol in crops is
not anticipated to result in residential
exposure. Residential exposure to o-
terpineol may occur from existing
pesticide uses as well as from non-
pesticide products that may be used in
and around the home, such as
cosmetics, perfumes, toiletries, and
cleaning products. However, based on
the absence of a toxicological endpoint
of concern, a quantitative assessment for
residential exposure was not performed.

3. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or exemption, the Agency
consider “‘available information”
concerning the cumulative effects of a
particular pesticide’s residues and
“other substances that have a common
mechanism of toxicity.”

EPA has not made a common
mechanism of toxicity finding as to o-
terpineol and any other substances and
o-terpineol does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
action, therefore, EPA has not assumed
that o-terpineol has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s website at https://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the database unless
EPA concludes that a different margin of
safety will be safe for infants and
children. As part of its qualitative
assessment, the Agency did not use
safety factors for assessing risk, and no
additional safety factor is needed for
assessing risk to infants and children.
Based on the low toxicity of o-terpineol
in the available studies, EPA has
concluded that there are no

toxicological endpoints of concern for
the U.S. population, including infants
and children.

E. Aggregate Risks and Determination of
Safety

Taking into consideration all available
information on o-terpineol, EPA has
determined that there is a reasonable
certainty that no harm to the general
population or any population subgroup,
including infants and children, will
result from aggregate exposure to o-
terpineol residues. Therefore, the
establishment of an exemption from the
requirement of a tolerance under 40 CFR
180.920 for residues of a-terpineol when
used as a solvent inert ingredient in
pesticide formulations at rates of 5% of
the formulation in pre-harvest
applications to crops is safe under
FFDCA section 408.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is not establishing a numerical
tolerance for residues of a-terpineol in
or on any food commodities. EPA is
establishing a limitation on the amount
of a-terpineol that may be used in
pesticide formulations applied pre-
harvest. This limitation will be enforced
through the pesticide registration
process under the Federal Insecticide,
Fungicide, and Rodenticide Act
(“FIFRA™), 7 U.S.C. 136 et seq. EPA will
not register any pesticide formulation
for food use that exceeds 5% o-terpineol
in the final pesticide formulation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
Codex is a joint United Nations Food
and Agriculture Organization/World
Health Organization food standards
program, and it is recognized as an
international food safety standards-
setting organization in trade agreements
to which the United States is a party.
EPA may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for a-terpineol.
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VI. Conclusion

Taking into consideration all available
information on o-terpineol, EPA has
determined that there is a reasonable
certainty that no harm to the general
population or any population subgroup,
including infants and children, will
result from aggregate exposure to o-
terpineol residues. Therefore, an
exemption from the requirement of a
tolerance is established under 40 CFR
180.920 for o-terpineol when used as an
inert ingredient at no more than 5% of
the total pesticide formulation.

VII. Statutory and Executive Order
Reviews

This action establishes an exemption
from the requirement of a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority

Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance exemption in this final
rule, do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title IT of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section

Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 10, 2021.
Marietta Echeverria,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the

preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.920, amend the table by
adding a table heading and in
alphabetical order the inert ingredient
“o-terpineol (CAS Reg. No. 98-55-5)"" to
read as follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

Populations and Low-Income 12(d) of the National Technology * * * * *
TABLE 1 TO 180.920
Inert ingredients Limits Uses
o-terpineol (CAS Reg. NO. 98-55-5) ......ccccervvirierieniereenieneennens Not to exceed 5% in pesticide formulations ............cccccceeviiiiens Solvent.

[FR Doc. 2021-27179 Filed 12-15-21; 8:45 am]
BILLING CODE 6560-50-P



71392 Federal Register/Vol. 86,

No. 239/ Thursday, December 16, 2021/Rules and Regulations

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 170413393-8487-02]
RTID 0648-XB607

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Red
Grouper Commercial Quota Holdback
in the Gulf of Mexico

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; commercial
quota holdback.

SUMMARY: NMFS issues this temporary
rule to withhold a portion of the red
grouper commercial allocation for the
2022 fishing year in anticipation of an
upcoming rulemaking that would,
among other measures, reduce the
commercial annual catch limit (ACL)
and annual catch target (ACT) through
Amendment 53 to the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
This action would withhold the
distribution of red grouper and gag
multi-use individual fishing quota (IFQ)
allocation on January 1, 2022, in the
amount equal to the anticipated
reduction in the allocation for
shareholders in the groupers and
tilefishes IFQ (GT-IFQ) program.

DATES: This temporary rule is effective
from 12:01 a.m., local time, on January
1, 2022, through 12:01 a.m., local time,
on June 1, 2022.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, NMFS Southeast Regional
Office, telephone: 727-824-5305, email:
peter.hood@noaa.gov.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico (Gulf) reef fish fishery, which
includes red grouper, is managed under
the FMP. The FMP was prepared by the
Gulf of Mexico Fishery Management
Council (Council) and is implemented
by NMFS through regulations at 50 CFR
part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

The Council has submitted
Amendment 53 to the FMP for review,
approval, and implementation by
NMEFS. If approved by the Secretary of
Commerce (Secretary), Amendment 53
would modify the allocation of Gulf red
grouper catch between the commercial
and recreational sectors, specify a lower

overfishing limit and acceptable
biological catch, and reduce both
sectors’ ACLs and ACTs. The final rule
for Amendment 53 is not expected to be
effective until after January 1, 2022, but
prior to June 1, 2022. With respect to the
commercial ACL and ACT, Amendment
53 proposes to reduce the current
commercial ACL from 3.16 million lb
(1.43 million kg) to 2.53 million 1b (1.15
million kg) and the current commercial
ACT from 3.00 million Ib (1.36 million
kg) to 2.40 million Ib (1.09 million kg).

Amendment 36A to the FMP
addressed how to distribute allocation
to IFQ shareholders in years in which
there is an anticipated reduction of the
commercial allocation (83 FR 27297;
June 12, 2018). This situation would
generally occur if the Council approved
an action to reduce the commercial
allocation for any IFQ) species or multi-
species share category but NMFS could
not complete the associated rulemaking
before January 1, the start of the fishing
year. Under the GT-IFQ program,
annual allocation is distributed to IFQ
shareholders on January 1, and most
IFQ program participants begin to use or
transfer their allocation early in each
year. After shareholders begin
transferring or landing allocation, NMFS
is not able to retroactively withdraw
allocation from shareholder accounts if
a commercial quota decrease became
effective after the beginning of the
fishing year. Thus, Amendment 36A
and the regulations at 50 CFR
622.22(a)(4) allow NMFS to anticipate a
decrease in the commercial allocation of
GT-IFQ species or multi-species share
categories after the start of a fishing year
and withhold distribution of allocation
equal to the amount of the expected
decrease. NMFS would distribute the
remaining portion of the annual
allocation to shareholders on January 1.
If the final rule to implement the
associated commercial allocation
reduction is not effective by June 1,
2022, then NMFS would distribute the
withheld allocation back to the current
shareholders, as determined on the date
the withheld IFQ allocation is
distributed.

The Amendment 53 notice of
availability published on December 9,
2021, and solicits public comments
through February 7, 2021 (86 FR 70078,
December 9, 2021). NMFS anticipates
publishing a proposed rule to
implement Amendment 53 shortly with
a 30-day public comment period. NMFS
must approve, partially approve, or
disapprove Amendment 53 by March 9,
2021 (16 U.S.C. 1854(a)). Therefore, to
allow the catch limits in Amendment 53
to be effective for the 2022 fishing year,
this temporary rule will withhold 0.60

million lb (0.27 million kg) from the
commercial allocation of 3.00 million 1b
(1.36 million kg) on January 1, 2022. In
addition, this temporary rule will
withhold 30,048 1b (13,630 kg) from the
commercial gag multi-use allocation of
159,582 1b (72,385 kg) on January 1,
2022. The gag multi-use quota is
calculated by the following equation:

gag multi-use allocation = 100 * ((red
grouper commercial ACL-red
grouper commercial quota)) / (gag
commercial quota)

where the gag commercial quota is
939,000 1b (425,923 kg). If NMFS
disapproves Amendment 53 or
Amendment 53 is not implemented by
June 1, 2022, NMFS will distribute
withheld red grouper and gag multi-use
IFQ allocation to current shareholders
based on the date the withheld IFQ
allocation is distributed.

It is unnecessary to take any action
with respect to the recreational ACL and
ACT at this time because, if necessary,
NMFS will constrain recreational
landings to the applicable catch limit
through a temporary rule during the
2022 fishing year to close the
recreational sector. The analysis in
Amendment 53 indicates that the
earliest NMFS would expect to close the
recreational sector would be the end of
July 2022, with a closure most likely in
November or December of 2022.

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is taken under 50 CFR
622.22(a)(4), which was issued pursuant
to section 304(b) of the Magnuson-
Stevens Act, and is exempt from review
under Executive Order 12866, and other
applicable laws.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment is
unnecessary and contrary to the public
interest. Such procedures are
unnecessary because the regulation at
50 CFR 622.22(a)(4) has already has
already been subject to notice and
public comment, and the public is
aware that NMFS is reviewing
Amendment 53 for approval and
implementation. Therefore, all that
remains is to notify the public that a
portion of the commercial Gulf red
grouper and the gag multi-use IFQQ
allocation in 2022 will be withheld to
allow for the implementation of
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Amendment 53 in 2022, if approved.
Such procedures are contrary to the
public interest because notice and
comment would require delaying the
reduction in the commercial and
recreational ACLs and ACTs specified
in Amendment 53 until 2023. If NMFS
does not withhold the necessary
commercial red grouper and multi-use
IFQ allocation, shareholders can begin
transferring or landing allocation on
January 1, 2022, and NMFS would not
be able to retroactively withdraw
allocation from shareholder accounts.
Delaying implementation of
Amendment 53 until 2023 would allow
harvest in excess of the level supported
by the best scientific information
available and recommended by the
Council’s Scientific and Statistical
Committee.

For the aforementioned reasons, the
NMFS Assistant Administrator also
finds good cause to waive the 30-day
delay in the effectiveness of this action
under 5 U.S.C. 1801 et seq.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 13, 2021.
Ngagne Jafnar Gueye,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2021-27249 Filed 12-15-21; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 180117042-8884—-02; RTID
0648-XB635]

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota
adjustment and closure of the Atlantic
bluefin tuna General category December
fishery for 2021.

SUMMARY: NMFS adjusts the Atlantic
bluefin tuna (BFT) General category
December 2021 subquota by adding 15.5
metric tons (mt) of quota remaining
from the September and October
through November subquotas resulting
in a total adjusted December subquota of
54.6 mt and simultaneously closes the
General category fishery for large
medium and giant (i.e., measuring 73
inches (185 centimeters)) curved fork
length or greater) BFT for the December

subquota time period, and thus for the
remainder of 2021. This action applies
to Atlantic Tunas General category
(commercial) permitted vessels and
HMS Charter/Headboat permitted
vessels with a commercial sale
endorsement when fishing
commercially for BFT.

DATES: The quota adjustment is effective
December 13, 2021, through December
31, 2021. The closure is effective 11:30
p-m., local time, December 14, 2021,
through December 31, 2021.

FOR FURTHER INFORMATION CONTACT:
Larry Redd, Jr., larry.redd@noaa.gov,
301-427-8503, Nicholas Velseboer,
nicholas.velsboer@noaa.gov, 978—281—
9260, or Thomas Warren,
thomas.warren@noaa.gov, 978-281—
9347.

SUPPLEMENTARY INFORMATION: Atlantic
HMS fisheries, including BFT fisheries,
are managed under the authority of the
Atlantic Tunas Convention Act (ATCA;
16 U.S.C. 971 et seq.) and the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.). The 2006 Consolidated Atlantic
HMS Fishery Management Plan (FMP)
and its amendments are implemented
by regulations at 50 CFR part 635.
Section 635.27 divides the U.S. BFT
quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
and as implemented by the United
States among the various domestic
fishing categories, per the allocations
established in the 2006 Consolidated
HMS FMP and its amendments. NMFS
is required under the Magnuson-Stevens
Act to provide U.S. fishing vessels with
a reasonable opportunity to harvest
quotas under relevant international
fishery agreements such as the ICCAT
Convention, which is implemented
domestically pursuant to ATCA.

Under §635.28(a)(1), NMFS files a
closure action with the Office of the
Federal Register for publication when a
BFT quota (or subquota) is reached or is
projected to be reached. Retaining,
possessing, or landing BFT under that
quota category is prohibited on or after
the effective date and time of a closure
notice for that category until the
opening of the relevant subsequent
quota period or until such date as
specified.

The 2021 baseline quota for the
General category is 555.7 mt. The
General category baseline subquota for
the December time period is 28.9 mt.
Effective January 1, 2021, NMFS
transferred 19.5 mt of BFT quota from
the December 2021 subquota time-
period to the January through March

2021 subquota time-period resulting in
an adjusted subquota of 9.4 mt for the
December 2021 time period (85 FR
83832, December 23, 2020). NMFS
recently transferred 9.5 mt of Reserve
category and 20.2 mt from the Harpoon
category to the General category
resulting in an adjusted December
subquota of 39.1 mt (86 FR 66975,
November 24, 2021). Based on landings
data received to date, NMFS has
determined that the adjusted September
and October through November time
period subquotas were underharvested
by 10.7 mt and 4.8 mt, respectively.
Thus, 15.5 mt remains available from
previous time periods.

Quota Adjustment

Under §635.27(a)(1)(ii), NMFS has
the authority to adjust each period’s
apportionment based on overharvest or
underharvest in the prior period, after
considering determination criteria
provided under § 635.27(a)(8). NMFS
has considered all of the relevant
determination criteria and their
applicability to this inseason quota
adjustment. These considerations
include, but are not limited to, the
following:

Regarding the usefulness of
information obtained from catches in
the particular category for biological
sampling and monitoring of the status of
the stock (§ 635.27(a)(8)(i)), biological
samples collected from BFT landed by
General category fishermen and
provided by tuna dealers provide NMFS
with valuable parts and data for ongoing
scientific studies of BFT age and
growth, migration, and reproductive
status. Additional opportunity to land
BFT in the General category would
support the continued collection of a
broad range of data for these studies and
for stock monitoring purposes.

NMEF'S also considered the catches of
the General category quota to date
(including during the summer/fall and
winter fisheries in the last several years)
and the likelihood of closure of that
segment of the fishery if no adjustment
is made (§635.27(a)(8)(ii) and (ix)). To
date, preliminary landings data indicate
that the General category September
fishery landed 196.6 mt of the adjusted
207.3 mt subquota (86 FR 51016,
September 14, 2021) before closing,
resulting in an underharvest of 10.7 mt
(207.3 mt—196.6 mt = 10.7 mt) and the
October through November fishery
landed 207.4 mt of the adjusted 212.2
mt subquota (86 FR 54873, October 5,
2021) by the end of the October through
November time period, resulting in an
underharvest of 4.8 mt (212.2 mt—207.4
mt = 4.8 mt). Adjusting the December
2021 subquota by adding the September
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and October through November
subquotas underharvest of 15.5 mt (10.7
mt + 4.8 mt = 15.5 mt) would result in

a total of 54.6 mt (39.1 mt + 15.5 mt =
54.6 mt) being available to the General
category in December. Without a quota
adjustment at this time, NMFS would
likely need to close the General category
fishery immediately, and participants
would have to stop BFT fishing
activities while commercial-sized BFT
remain available in the areas where
General category permitted vessels
operate at this time of year.

Regarding the projected ability of the
vessels fishing under the General
category quota to harvest the additional
amount of BFT quota before the end of
the fishing year (§ 635.27(a)(8)(iii)),
NMFS considered General category
landings over the last several years and
landings to date this year. Landings are
highly variable and depend on access to
commercial-sized BFT and fishing
conditions, among other factors, such as
the restrictions that some dealers placed
on their purchases of BFT from General
category participants this year. Thus,
this quota adjustment would allow
fishermen to take advantage of the
availability of BFT on the fishing
grounds and provide a reasonable
opportunity to harvest available U.S.
BFT quota.

NMFS also considered the estimated
amounts by which quotas for other gear
categories of the BFT fishery might be
exceeded (§635.27(a)(8)(iv)) and the
ability to account for all 2021 landings
and dead discards. In the last several
years, total U.S. BFT landings have been
below the available U.S. quota such that
the United States has carried forward
the maximum amount of underharvest
allowed by ICCAT from one year to the
next. Earlier this year, NMFS took such
an action to carryover the allowable
127.3 mt of underharvest from 2020 to
2021 (86 FR 54659, October 4, 2021).
NMFS will need to account for 2021
landings and dead discards within the
adjusted U.S. quota, consistent with
ICCAT recommendations, and
anticipates having sufficient quota to do
that based on anticipated underharvest
due to landings of some quota categories
being substantially less than the
available quotas for those categories.

NMFS also considered the effects of
the adjustment on the BFT stock and the
effects of the adjustment on
accomplishing the objectives of the FMP
(§635.27(a)(8)(v) and (vi)). This
adjustment would be consistent with
established quotas and subquotas,
which are implemented consistent with
ICCAT recommendations (established in
Recommendation 17-06 and maintained
in Recommendation 20-06), ATCA, and

the objectives of the 2006 Consolidated
HMS FMP and amendments. In
establishing these quotas and subquotas
and associated management measures,
ICCAT and NMFS considered the best
scientific information available,
objectives for stock management and
status, and effects on the stock. This
quota adjustment is in line with the
established management measures and
stock status determinations. Another
principal consideration is the objective
of providing opportunities to harvest the
available General category quota
without exceeding the annual quota,
based on the objectives of the 2006
Consolidated HMS FMP and its
amendments, including to achieve
optimum yield on a continuing basis
and to allow all permit categories a
reasonable opportunity to harvest
available BFT quota allocations (related
to §635.27(a)(8)(x)). Specific to the
General category, this includes
providing opportunities equitably across
all time-periods.

Given these considerations, NMFS is
adjusting the General category
December 2021 subquota by adding 15.5
mt of quota remaining from the
September and October through
November subquotas. Therefore, NMFS
adjusts the General category December
2021 subquota to 54.6 mt.

Closure of the December 2021 General
Category Fishery

As of December 13, 2021, reported
landings for the General category
December subquota time period total
approximately 44 mt. Based on these
landings data, as well as average catch
rates and anticipated fishing conditions,
NMFS projects the adjusted December
2021 subquota of 54.6 mt will be
reached shortly. Therefore, retaining,
possessing, or landing large medium or
giant (i.e., measuring 73 inches (185 cm)
curved fork length or greater) BFT by
persons aboard vessels permitted in the
Atlantic Tunas General category and
HMS Charter/Headboat permitted
vessels (while fishing commercially)
must cease at 11:30 p.m. local time on
December 14, 2021. The General
category will automatically reopen
January 1, 2022, for the January through
March 2022 subquota time period. This
action applies to Atlantic Tunas General
category (commercial) permitted vessels
and HMS Charter/Headboat permitted
vessels with a commercial sale
endorsement when fishing
commercially for BFT and is taken
consistent with the regulations at
§635.28(a)(1). The intent of this closure
is to prevent overharvest of the available
December subquota.

Fishermen aboard General category
permitted vessels and HMS Charter/
Headboat permitted vessels may catch-
and-release and tag and release BFT of
all sizes, subject to the requirements of
the catch-and-release and tag-and-
release programs at § 635.26. All BFT
that are released must be handled in a
manner that will maximize their
survival, and without removing the fish
from the water, consistent with
requirements at §635.21(a)(1). For
additional information on safe handling,
see the “Careful Catch and Release”
brochure available at https://
www.fisheries.noaa.gov/resource/
outreach-and-education/careful-catch-
and-release-brochure/.

Monitoring and Reporting

NMFS will continue to monitor the
BFT fisheries closely. Dealers are
required to submit landing reports
within 24 hours of a dealer receiving
BFT. Late reporting by dealers
compromises NMFS’ ability to timely
implement actions such as quota and
retention limit adjustment, as well as
closures, and may result in enforcement
actions. Additionally, and separate from
the dealer reporting requirement,
General and HMS Charter/Headboat
category vessel owners are required to
report the catch of all BFT retained or
discarded dead within 24 hours of the
landing(s) or end of each trip, by
accessing hmspermits.noaa.gov, using
the HMS Catch Reporting app, or calling
(888) 872—8862 (Monday through Friday
from 8 a.m. until 4:30 p.m.).

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is taken pursuant to
regulations at 50 CFR part 635, which
were issued pursuant to section 304(c),
and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
NMFS (AA) finds that pursuant to 5
U.S.C. 553(b)(B), there is good cause to
waive prior notice of, and an
opportunity for public comment on, this
action for the following reasons:

The regulations implementing the
2006 Consolidated HMS FMP and
amendments provide for inseason
adjustments to respond to the
unpredictable nature of BFT availability
on the fishing grounds, the migratory
nature of this species, and the regional
variations in the BFT fishery. This
fishery is currently underway and
delaying this action would be contrary
to the public interest as it could result
in BFT landings exceeding the adjusted
December 2021 General category quota.
Affording prior notice and opportunity
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for public comment to implement the
quota transfer is impracticable and
contrary to the public interest as such a
delay would likely result in an earlier
closure of the fishery while fish are
available on the fishing grounds. For all
of the above reasons, there is good cause
under 5 U.S.C. 553(d) to waive the 30-
day delay in effectiveness.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: December 13, 2021.
Ngagne Jafnar Gueye,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 2021-27273 Filed 12-13-21; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665

[RTID 0648-XB643]

Pacific Island Fisheries; 2022
Northwestern Hawaiian Islands
Lobster Harvest Guideline

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of lobster harvest
guideline.

SUMMARY: NMFS establishes the annual
harvest guideline for the commercial
lobster fishery in the Northwestern
Hawaiian Islands (NWHI) for calendar
year 2022 at zero lobsters.

DATES: Effective December 16, 2021.
FOR FURTHER INFORMATION CONTACT:

Keith Kamikawa, NMFS PIR Sustainable
Fisheries, tel 808—725-5177.

SUPPLEMENTARY INFORMATION: NMFS
manages the NWHI commercial lobster
fishery under the Fishery Ecosystem
Plan for the Hawaiian Archipelago. The
regulations at 50 CFR 665.252(b) require
NMEFS to publish an annual harvest
guideline for lobster Permit Area 1,
comprised of Federal waters around the
NWHI.

Regulations governing the
Papahanaumokuakea Marine National
Monument in the NWHI prohibit the
unpermitted removal of monument
resources (50 CFR 404.7), and establish
a zero annual harvest guideline for
lobsters (50 CFR 404.10(a)).
Accordingly, NMFS establishes the
harvest guideline for the NWHI
commercial lobster fishery for calendar
year 2022 at zero lobsters. Harvest of
NWHI lobster resources is not allowed.

Authority: 16 U.S.C. 1801 et seq.
Dated: December 9, 2021.
Ngagne Jafnar Gueye,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2021-27269 Filed 12-15-21; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457

[Docket ID FCIC-21-0007]

RIN 0563-AC75

Common Crop Insurance Regulations;
Apple Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, U.S. Department of
Agriculture (USDA).

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Common Crop Insurance
Regulations, Apple Crop Insurance
Provisions. The intended effect of this
action is to provide policy changes to
better meet the needs of the apple
producers, to address program
vulnerabilities that have caused
increased loss ratios and rising premium
costs, and to provide safeguards against
fraud, waste, and abuse. The proposed
changes will be effective for the 2023
and succeeding crop years.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business February 14,
2022 and will be considered when the
rule is to be made final.

ADDRESSES: We invite you to submit
comments on this rule. You may submit
comments by either of the following
methods, although FCIC prefers that you
submit comments electronically through
the Federal eRulemaking Portal:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov and search
for Docket ID FCIC-21-0007. Follow the
instructions for submitting comments.

¢ Mail: Director, Product
Administration and Standards Division,
Risk Management Agency (RMA), U.S.
Department of Agriculture, P.O. Box
419205, Kansas City, MO 64133—-6205.
In your comment, specify docket ID
FCIC-21-0007.

e Comments will be available for
viewing online at www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Francie Tolle; telephone (816) 926—
7829; or email francie.tolle@usda.gov.
Persons with disabilities who require
alternative means for communication
should contact the USDA Target Center
at (202) 720-2600 (voice).
SUPPLEMENTARY INFORMATION:

Background

The FCIC serves America’s
agricultural producers through effective,
market-based risk management tools to
strengthen the economic stability of
agricultural producers and rural
communities. FCIC is committed to
increasing the availability and
effectiveness of Federal crop insurance
as a risk management tool. Approved
Insurance Providers (AIP) sell and
service Federal crop insurance policies
in every state through a public-private
partnership. FCIC reinsures the AIPs
who share the risks associated with
catastrophic losses due to major weather
events. FCIC’s vision is to secure the
future of agriculture by providing world
class risk management tools to rural
America.

FCIC proposes to amend the Common
Crop Insurance Regulations by revising
7 CFR 457.158 Apple Crop Insurance
Provisions to be effective for the 2023
and succeeding crop years.

The proposed changes to 7 CFR
457.158 Apple Crop Insurance
Provisions are as follows:

1. Throughout the Crop Provisions,
FCIC proposes to include a reference to
a type listed in the actuarial documents.
The type name proposed is “Fresh
(Combined),” which is synonymous
with type “Fresh 111” that
policyholders are likely familiar with.
FCIC proposes no changes to what is
insurable under the type; the only
proposed change is to the type name.

2. Section 1—FCIC proposes to add a
definition of “Apple Supplemental
Report.” This term and its definition are
added because of proposed changes in
section 3 and section 6.

FCIC proposes to add a definition of
“block.” This term is used in the Crop
Provisions but had not been defined.

FCIC proposes to revise the definition
of “damaged apple production.” The
current definition defines damaged
apple production in two parts: (1) With
respect to production insured under the
base policy, damaged apple production
is fresh or processing apple production

that fails to grade U.S. No. 1 Processing
or better; and (2) with respect to
production insured under the Fresh
Fruit Quality Adjustment (Quality
Option), damaged apple production is
fresh apple production that fails to
grade U.S. Fancy or better. FCIC is
proposing changes in the Quality
Option that require production that
grades U.S. #1 Processing or better but
less than U.S. Fancy to be included in
production to count at a reduced value;
therefore, the proposed revisions to the
definition of “damaged apple
production” had to be the same for
apples insured under the base policy
and apples insured under the Quality
Option. Due to these proposed changes,
the second part of the definition of
“damaged apple production,” which
refers to the Quality Option, is proposed
to be removed.

FCIC proposes to revise the definition
of “direct marketing.” Direct marketing
is the sale of the insured crop directly
to consumers without the intervention
of an intermediary such as a wholesaler,
retailer, packer, processor, shipper,
buyer, or broker. The definition is being
revised to provide two clarifications.
The first is to state that production
records are controlled exclusively by the
policyholder. The second is to add a
sentence clarifying that only the portion
of the crop sold directly to consumers
will be considered direct marketed.

FCIC proposes to revise the definition
of “fresh apple production.” FCIC
proposes to move paragraphs (1)(ii),
(1)(iv) and (2) to Section 7, Insured
Crop, because these paragraphs contain
provisions that are more appropriately
placed in that section. FCIC proposes to
redesignate paragraph (1)(i) as (1),
paragraph (1)(iii) as (3), revise
redesignated paragraphs (1) and (3), and
add a new paragraph (2). In
redesignated paragraph (1), the
definition contains a list of actions that
the apples undergo to change them from
their basic form. Even though “dicing”
was not included in the list of actions,
one could maintain that it was included
in the catch-all “‘etc.” at the end of the
list. However, FCIC received questions
regarding whether “dicing” would be
considered in this list of actions. To
provide clarification, FCIC proposes to
add the word “dicing” to the list of
actions that would constitute changing
apples from their basic form.


https://www.regulations.gov
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In new paragraph (2), FCIC proposes
to clarify that apples sold for the
processing market are not considered
fresh apple production unless they were
sold with a grade of U.S. Fancy or
better. For example, apples sold for the
slicer market or the hard cider market
that are not sold with a grade of U.S.
Fancy or better. According to the
definition, as here pertinent, “fresh
apple production” is apples that do not
undergo any change in basic form.
Slicer apples are, just as their name
suggests, apples that are sliced, which is
a change in basic form. Sales of slicer
apples are currently allowed to be
considered fresh if the sales price was
commensurate with fresh apple sales.
However, slicers are a processed apple,
meaning they undergo a change in basic
form. Similarly, apples sold to the hard
cider market undergo a change in basic
form. A contracted study completed at
FCIC’s request determined that prices
for slicers are more commensurate with
processing apples. Currently, apples
sold as slicers can be insured as Fresh,
thus qualifying for optional coverage
under the Quality Option; however,
they can be sold without a grade of U.S.
Fancy, thus never being included in
production to count, and contributing to
high loss ratios in some areas. Under
this proposed change, records indicating
apples were sold as slicers or for hard
cider will not be used to determine
whether production meets the one-in-
four fresh requirement under the
Quality Option unless the apples were
sold with a grade of U.S. Fancy or
better.

FCIC also proposes to revise
redesignated paragraph (3). The current
provisions require producers to follow
cultural practices generally in use for
fresh apple acreage in the area in a
manner generally recognized by
agricultural experts. FCIC proposes to
revise this paragraph to provide
flexibility through Special Provisions to
include additional cultural practices
that may be required for acreage to meet
the definition of “fresh apple
production.” Examples of cultural
practices may include specific spraying
programs, hail netting, and wind
machines or misting systems.

FCIC proposes to add a definition of
“fresh fruit factor.” This term and its
definition are added because of
proposed changes made in section 14.

FCIC proposes to add a definition of
“graft.” This term and its definition are
added because of proposed changes
made in section 7(f).

FCIC proposes to add a definition of
“high density.” This term and its
definition are added because of a
proposed change in section 6.

FCIC proposes to add definitions of
“maximum additional value price”” and
“premium price election” because of
proposed changes made in section 3.

FCIC proposes to revise the definition
of ““processing apple production.” FCIC
proposes to add the word “dicing” to
the list of actions that would constitute
changing apples from their basic form,
to be consistent with the addition in the
definition of “fresh apple production.”
FCIC also proposes to remove the phrase
“failing to meet the insurability
requirements for fresh apple
production” and add similar language to
it in Section 7, Insured Crop, because
this language contains provisions that
are more appropriately placed in that
section.

3. Section 2—FCIC proposes to
designate the undesignated paragraph as
paragraph (a) and revise the lead-in
sentence in that paragraph to make two
proposed changes. First, current
provisions reference section 34(b) of the
Basic Provisions. However, section 34(c)
of the Basic Provisions is a more
appropriate reference. Second, the
current provisions are not clear whether
producers can have optional units in
addition to or instead of the optional
unit offerings under the Basic
Provisions. FCIC proposes to clarify that
optional units by non-contiguous land
or type may be established in addition
to or instead of the optional unit
provisions in the Basic Provisions.

FCIC proposes to redesignate
paragraphs (a) and (b) as paragraphs
(a)(1) and (2). FCIC proposes to revise
redesignated paragraph (a)(2). This
section currently allows optional units
by type “as specified in the Special
Provisions.” Currently, every county
where apples are insured includes a
Special Provisions statement that allows
optional units by type. The “as specified
in the Special Provisions” provided the
flexibility to permit optional units by
type by county. Since optional units by
type are permitted in every county,
FCIC proposes to remove the phrase “as
specified in the Special Provisions” and
simply allow optional units by type
through the Crop Provisions. FCIC also
proposes to add the phrase “unless
otherwise provided in the Special
Provisions” to allow flexibility through
Special Provisions to alter this language
if it is determined optional units by type
should not be allowed in certain
counties.

FCIC also proposes to add a new
paragraph (b). Optional units by type are
allowed in the Crop Provisions.
However, the Crop Provisions do not
address situations where more than one
type is planted on the same acreage. For
example, Granny Smith apples are often

planted with other types of apples on
the same acreage. In section 3, FCIC
proposes to allow separate coverage
levels and percentages of price elections
by type. If optional units by type were
not allowed in this situation, there
would be a chance that AIPs would
have to combine units resulting in
different coverage levels and
percentages of price elections within a
single unit. To address this, FCIC
proposes to add language that states the
requirements of section 34 of the Basic
Provisions that require the crop to be
planted in a manner that results in a
clear and discernable break in the
planting pattern at the boundaries of
each optional unit are not applicable for
optional units by type. This will allow
separate optional units for types that do
not have a clear and discernable
planting pattern, such as situations
where more than one type is planted on
the same acreage. However, it is
important that producers maintain
separate records of production for each
optional unit in accordance with section
12(a) of the Apple Crop Provisions.

4. Section 3—FCIC proposes to revise
paragraph (a) to allow separate coverage
levels by type. The current provisions
allow producers who purchase
additional coverage to only select
separate coverage levels by fresh apple
acreage and processing apple acreage.
Fresh and processing are separate types;
however, in addition to the general
“Fresh (Combined)” type, there are
three other fresh types listed in the
actuarial documents that are classified
as fresh: Varietal group A, varietal group
B, and varietal group C. Under the
current provisions, producers who
insure apples under any of the fresh
type must select the same coverage level
for all of their fresh types. The proposed
changes will provide producers the
ability to select a separate coverage level
for each fresh type and will allow
producers, who purchase additional
coverage, to structure their coverage
based on the perceived risk associated
with each fresh type. For example, the
producer could select 90 percent
coverage level for varietal group A and
70 percent coverage level for varietal
group B.

FCIC proposes to revise paragraph (b)
to replace the “Special Provisions”
reference in two places with a reference
to the “actuarial documents” because
the provisions refer to the location of
price elections. Actuarial documents are
where the price elections are located, so
actuarial documents are a more
appropriate reference. FCIC also
proposes to revise paragraph (b) to allow
the price election percentage to differ
among each type. The types may have
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different characteristics with different
risks. By allowing producers to select a
different percentage of the price election
by type, this change allows producers to
manage premium costs based on their
risks.

FCIC also proposes to add a sentence
in paragraph (b) clarifying that the
percentage of the price election
producers elect must be in accordance
with FCIC approved procedures based
on the level of coverage elected. For
example, if a producer elected 75
percent coverage level, FCIC approved
procedures allow producers to choose a
percentage of price election between 67
and 100 percent. FCIC also proposes to
add similar to language in paragraph (a)
regarding assigning coverage levels to
acreage that is added after the acreage
reporting date. The language added in
paragraph (b) is added for guidance on
assigning price election percentages to
acreage added after the acreage
reporting date.

FCIC proposes to redesignate
paragraphs (c) and (d) as (d) and (e),
respectively, and add a new paragraph
(c) to provide producers an opportunity
to insure at a price, called the premium
price election, greater than the
published price election for apples that
are sold predominantly to a direct
market or a premium processing market.
Direct markets are often niche markets
that demand higher prices than
wholesale markets. FCIC’s processing
price is historically based upon
standard juice processing prices and
market prices for premium processing is
not generally available to establish
prices. The premium processing prices
generally demand higher prices and
include items such as baby food, which
demands high-quality apples; or hard
ciders, which have similar quality
expectations as wineries. Additionally,
slicers, which are apples often sold for
school lunches, are a premium
processing-priced apple and demand a
price, on average, about 20 percent
higher than the standard processing
prices. This change addresses
producers’ concerns regarding the
higher prices they receive for apples
sold via direct marketing and premium
processing apples (such as slicers). The
premium price election will be based on
the producer’s history reported on the
Apple Supplemental Report and the
maximum additional value price
published in the actuarial documents
and only offered in specific areas, via
Special Provision statements, where
premium processors or direct markets
are prevalent. The premium price
election will be greater than the
published price election for type “Fresh
(Combined)” or type “Processing,” as

applicable, and less than or equal to the
maximum additional value price. In
order to obtain the premium price
election, producers must submit an
Apple Supplemental Report to capture
producers’ production by fresh sales
(including direct marketing sales) and
processing sales. For data-gathering
purposes, FCIC is also requiring
producers to submit their revenue by
fresh sales and processing sales to allow
FCIC to maintain the program (e.g.,
transitional yields and price elections)
in light of data collected and reported
by third-party organizations becoming
scarce.

FCIC proposes to revise redesignated
paragraph (e) to revise for clarity. The
current provisions point back to specific
situations that occur as outlined in
redesignated paragraph (e). However,
other situations, not addressed in
redesignated paragraph (e), could occur
that affect the yield used to establish the
production guarantee. The current
language limits the situations to those in
redesignated paragraph (e). FCIC
proposes to revise the language to refer
to situations not necessarily specific to
redesignated paragraph (e).

FCIC proposes to revise redesignated
paragraph (e)(1). This paragraph
addresses situations where any
circumstance that may reduce the
producer’s yields from previous levels
occurs before the insurance period. It is
silent on the timeframe in which the
producer notifies the AIP. However, in
redesignated paragraph (e)(2), the
producer notifies the AIP by the
production reporting date. For
consistency between the two
paragraphs, FCIC proposes to add the
same language in redesignated
paragraph (e)(2) to (e)(1) regarding
notification by the production reporting
date.

FCIC also proposes to revise
redesignated paragraph (e)(1) to remove
the last sentence. This information is
proposed to be incorporated into
redesignated paragraph (e)(3).

FCIC proposes to revise redesignated
paragraphs (e)(2) and (e)(3). The first
sentence in each paragraph requires the
producer to notify the AIP if a situation
occurred or may occur after the
beginning of the insurance period.
While redesignated paragraph (e)(2)
refers to situations when the producer
notifies the AIP by the production
reporting date and redesignated
paragraph (e)(3) refers to situations
when the producer fails to notify the
AIP by the production reporting date,
both paragraphs expect the producer to
be aware of circumstances that have not
occurred yet. Therefore, FCIC proposes

to remove the phrase “or may occur” in
both paragraphs.

FCIC also proposes to revise
redesignated paragraph (e)(3) to add
clarifying language in the last sentence.
The last sentence says, “We will reduce
the yield used to establish your
production guarantee for the subsequent
crop year.” To further clarify the
purpose of the yield reduction in the
subsequent crop year, FCIC proposes to
add language that says the yield
reduction will reflect any reduction in
the productive capacity of the trees or
the yield potential of the insured
acreage. The proposed provisions in
redesignated paragraph (e) consistent
with provisions that FCIC recently
added to other perennial crop policies,
such as the Texas Citrus Fruit Crop
Insurance Provisions. Adding these
provisions is intended to remove
potential ambiguity regarding the
consequences when circumstances
occur that will reduce the yield
potential and to promote consistency
with administration of similar policies.

FCIC proposes to add a new
paragraph (f) to inform producers that
they can insure fresh acreage in
aggregate under type “Fresh
(Combined)” or by other fresh types
identified in the actuarial documents
(e.g., fresh varietal group types), not
both. The type “Fresh (Combined)”
includes all fresh varieties insured
under the apple policy and the price
offered for type “Fresh (Combined)” is
an average price of all insurable
varieties. Fresh varieties can also be
insured under other types, either in
groupings of specific varietals identified
in the Special Provisions or individual
varieties, if available in the county’s
actuarial documents. The fresh varieties
insured in groupings of specific
varietals identified in the Special
Provisions or as individual varieties are
insured at prices that are reflective of
those smaller groupings. Under this
proposed change, producers may insure
all of their fresh acreage together under
an umbrella of Fresh for an average
price or they can insure groupings of
fresh varieties and receive better prices
by those groupings, if they have records
to substantiate the separate varieties.

5. Section 6—FCIC proposes to
designate the undesignated paragraph as
paragraph (a). FCIC proposes to revise
newly designated paragraph (a) to
divide the paragraph into subparagraphs
for ease of reading.

In paragraph (a)(1), FCIC proposes to
make two changes. First, the word
“option” is removed following
“Optional Coverage for Fresh Fruit
Quality Adjustment” because the word
is redundant. Second, the reference to
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“these Crop Provisions” is struck for
consistency, whereby only references to
external documents are named by title.

FCIC proposes to revise newly
designated paragraph (a)(2)(i). The
current provisions state if producers
designate fresh acreage on their acreage
report then they are certifying that at
least 50 percent of the production from
fresh apple acreage in each unit was
sold as fresh apples in one or more of
the four most recent crop years in
accordance with the definition of “fresh
apple production.”

FCIC also proposes to revise newly-
designated paragraph (a)(2)(i) to replace
the reference to the definition of “fresh
apple production” with the reference to
section 7(d). FCIC is proposing to move
some provisions in the definition of
“fresh apple production” to section
7(d). Therefore, the reference in newly-
designated paragraph (a)(2)(i) needs to
be updated to reflect the new location
of the provisions in section 7(d).

FCIC proposes to add a new
paragraph (a)(2)(ii) to require producers
who wish to insure as fresh to submit
an Apple Supplemental Report that
captures their total production by all
fresh types aggregated and the
processing type. This supports the
existing FCIC rule to insure as fresh,
which is that at least one of the prior
four years must have produced at least
50 percent of the fresh guarantee. This
change also allows FCIC to collect data
to assist in determining whether fresh
production requirements under the
policy should be adjusted in the future.
Adjustments could include using the
producer’s historical percent sold as
fresh, replace the one-in-four fresh
requirement with the producer’s
historical percent of fresh sales, etc.

FCIC also proposes to revise newly-
designated paragraph (a) to add a new
paragraph (a)(2)(iii) to complement the
proposed language in new paragraph
(a)(2)(ii) regarding the Apple
Supplemental Report. The language
proposed to be added in new paragraph
(a)(2)(iii) notifies the producer that
failure to submit the Apple
Supplemental Report will result in no
coverage under any fresh types. The
producer will be able to have coverage
under the processing type.

FCIC also proposes to revise newly-
designated paragraph (a) to add a new
paragraph (a)(2)(iv) to an exception to
the fresh apple production requirement
mentioned in the above paragraph for
high density acreage in the first year of
insurability or in other circumstances as
authorized by FCIC. First, high density
acreage is established with the intent of
producing fresh apples and FCIC
recognizes that producers that invest in

high density systems are intending to
grow for fresh, but may not have the
sales records in the first year of
insurability to substantiate sales of fresh
production. Therefore, it is not
necessary to require high density
acreage to meet the fresh apple
production requirement for that first
year of insurability. Second, allowing
exceptions to the fresh apple production
requirement in other circumstances as
authorized by FCIC will provide FCIC to
waive the fresh apple production
requirement on a case-by-case basis if
producers suffer exceptionally bad years
(such as a year in which a natural
disaster or other extreme weather
occurs) which affected the end use of
their apples that they intended to sell as
fresh.

FCIC proposes to add a new
paragraph (b) to require producers to
notify the AIP 15 days prior to harvest
if they intend to sell production via
direct marketing so AIPs can perform
the necessary preharvest inspections.
Producers who sell production via
direct marketing are required to notify
AlPs prior to harvest if there is a loss.
Currently, there is no provision that
requires those producers to notify AIPs
prior to harvest if there is no loss. By
adding this provision, it provides AIPs
an opportunity to conduct a preharvest
appraisal when there is no loss.

6. Section 7—FCIC proposes to revise
paragraph (d) to add language that was
previously contained in the definition of
“fresh apple production.” That language
is better suited in this section than in
the definition. Additionally, FCIC is
proposing to revise the language that is
moved to paragraph (d). The first
proposed change is to replace a
reference of “unit” with “policy or unit,
as applicable”. Over the years, FCIC
received comments that producers find
it difficult and inappropriate to
maintain separate records by unit after
the apple production has left the field.
Producers pointed out that while they
can and do maintain records of
production by unit, once the apples are
delivered to a warehouse, which is often
a third party, for later sales and
distribution it is virtually impossible
and/or impractical to expect all the
apples to be tracked by unit. In 2011,
FCIC issued a Manager’s Bulletin
(MGR-11-015) that allowed producers
who do not have separate records by
unit of fresh apple production in one of
the last four years but do have records
of total fresh apple production may still
be able to qualify for the fresh apple
production requirement (at least 50
percent of the production from fresh
apple acreage was sold as fresh apples
in one or more of the four most recent

crop years). MGR—11-015 authorized
AIPs to consider records of total
production (e.g., by policy rather than
by unit, if the producer could not
provide records by unit) from one of the
four most recent crop years that reflect
fresh apple sales. FCIC is proposing to
incorporate the guidance in MGR-11—
015 by adding replacing “unit” with
“policy or unit, as applicable” in
paragraph (d).

The second proposed change in
paragraph (d) is to add after the phrase
“one or more of the four most recent
crop years” the phrase “preceding the
previous crop year, unless authorized by
FCIC.” The proposed phrase aligns the
one-in-four fresh requirement with the
years proposed to be reported on the
Apple Supplemental Report. Under the
current provisions, the one-in-four fresh
requirement is based on the four most
recent crop years. For example, if the
producer is purchasing crop insurance
for the 2023 crop year, then the AIP
would consider records from crop years
2019 through 2022. Under the proposed
provisions, the Apple Supplemental
Report is requesting information for the
crop year prior to the previous crop
year. Therefore, if the producer is
purchasing crop insurance for the 2023
crop year, then producer would report
information based on the 2021 crop
year. The proposed changes in this
paragraph are meant to align the
information the producer reports on the
Apple Supplemental Report with the
last year in the one or more of the four
most recent crop years.

FCIC also proposes to move language
in paragraph (d) regarding ““processing
apple production” to a new paragraph
(e) and add language that was
previously contained in the definition of
“processing apple production.” That
language is better suited in this section
than in the definitions.

FCIC also proposes to add a new
paragraph (f) to allow for a reduced
premium in certain circumstances.
Currently, producers must report their
acreage by the January 15th acreage
reporting date, which is before they
typically conduct routine orchard
maintenance. Producers typically graft
or remove apple trees after the acreage
reporting date and into March. Those
trees that are grafted or removed will
not produce apples that crop year. This
provision allows producers to either
report the acreage as uninsurable as of
the acreage reporting date; or receive a
reduced premium rate to better reflect
the condition of their orchards if they
submit a revised acreage report by
March 31st that trees were grafted or
removed.
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7. Section 9—FCIC proposes to revise
paragraph (b)(3) to insert the following
phrase at the beginning of the
paragraph: “Except as provided in
section 28 of the Basic Provisions.”
Paragraph (b)(3) of the Apple Crop
Provisions speaks only to relinquishing
the producer’s insurable share after the
acreage reporting date and is silent on
whether a transfer of coverage occurred
to relinquish the insurable share. This
paragraph implies that coverage ends on
the date the producer relinquishes their
share. It is not clear, as it is written,
whether a transfer of coverage and right
to indemnity was submitted and
approved in accordance with section 28
of the Basic Provisions. To clarify that
this provision only addresses situations
when a transfer of coverage and right to
indemnity is not approved, FCIC
proposes to add the aforementioned
phrase.

8. Section 11—FCIC proposes to
revise paragraph (b)(2). This paragraph
outlines the requirements for producers
when any portion of the crop is direct
marketed. FCIC proposes to revise this
paragraph to make a few changes. First,
the phrase “15 days” is proposed to be
clarified to ““15 calendar days.” Next,
FCIC proposes to require, in the event
any portion of the crop will be direct
marketed, the producer to notify the AIP
at least 15 calendar days before the crop
is harvested. The current provisions
require notification prior to when the
crop is sold. The proposed revision
allows for the AIPs to conduct pre-
harvest appraisals. Lastly, FCIC
proposes to make other changes within
the paragraph for clarification purposes.

9. Section 12—FCIC also proposes to
revise the claim example following
paragraph (b).

FCIC also proposes to redesignate
paragraph (c)(2) as (c)(3) and add a new
paragraph (c)(2) to state that when 65
percent or more of a unit’s processing
apple production is damaged apple
production, the processing apple
production from the unit will not be
considered production to count
provided none of the processing apple
production from the unit will be sold.
Based on engagement with apple
producers, FCIC was made aware that at
certain thresholds of damage, processors
will not accept apple production. In
response to this feedback, FCIC
proposes to allow for adjustments to
processing production that reflect
current industry standards.

10. Section 14—FCIC proposes to
revise paragraph (b). The phrase “this
option provides for quality adjustment
of fresh apple production” reads more
clearly when the word “coverage” is

added between the words “provides”
and “‘for.”

FCIC proposes to revise paragraph
(b)(1) to replace the phrase
““Catastrophic Risk Protection (CAT)”
with the acronym “CAT.” The acronym
is spelled out earlier in the Crop
Provisions, so it is only necessary here
to use the acronym.

FCIC proposes to revise paragraph
(b)(3). The current provisions say that
apple acreage designated on your
acreage report qualifies for the Optional
Coverage for Fresh Apple Quality
Adjustment. FCIC proposes to clarify
that only fresh apple acreage qualifies
for the option.

FCIC proposes to revise paragraph
(b)(5) to make several changes. Where
available, the Quality Option allows
apple producers the option to purchase
additional coverage that compensates
them when their fresh apple production
fails to grade U.S. Fancy or better due
to an insurable cause of loss. The
revisions to this paragraph clarify that
production to count for apples is the
greater of sold production adjusted
according to the sliding scale in
paragraph (b)(5) or adjusted for quality
in paragraph (b)(6), instead of basing the
determination on the sliding scale
alone.

In paragraph (b)(5), FCIC also
proposes to revise the sliding scale
under which production to count is
adjusted due to damage so that it is
linear. A linear sliding scale is more
appropriate than the current sliding
scale which alternates from linear to
non-linear back to linear again. The
current sliding scale adjusts production
in increments beginning at 21 percent
damage and zeroing at 65 percent
damage:

o The first increment is between 21
percent and 40 percent with a reduction
of 2 percent for each full percent of
damage in that range,

e The second 41 percent to 50 percent
with a reduction of 3 percent for each
full percent of damage in that range, and

e The third 51 percent to 64 percent
with a reduction of 2 percent for each
full percent of damage in excess of 50
percent.

The current sliding scale is not
regionally appropriate. As proposed, the
revised sliding scale would begin
adjustments at 15 percent and reduce
production to count by two percent for
each full percent more than 15 percent.
FCIC received producer feedback that
the sliding scale should start at a lesser
threshold of damage (15 percent rather
than 20 percent). The only difference
between the current sliding scale and
the proposed one is when the range of
production not grading U.S. Fancy or

better is greater than 15 percent but less
than 50 percent. After 50 percent, the
current sliding scale and the proposed
sliding scales are identical.

In paragraph (b)(6), the following
proposed changes are necessary to
address concerns regarding the high loss
ratios and rising premium costs under
the Quality Option. The high loss ratios
are a result of producers’ inability to
maintain records to meet the
requirements to qualify for the Quality
Option and to settle claims, and climate
and growing conditions in certain
regions may limit the ability of
producers in these areas to consistently
produce U.S. Fancy grade.

e Production sold with a grade of U.S.
Fancy or better will continue to be
counted on a one-for-one basis.

e Production that grades U.S. #1
Processing or better but less than U.S.
Fancy will be included in production to
count at a reduced value by multiplying
a fresh fruit factor to the sold marketable
production as follows:

O The fresh fruit factor applies to
production sold:

= As fresh without a grade that
exceeds what appraised as U.S. Fancy or
better (prior to adjustments under the
sliding scale);

= Any production sold for fresh
without a grade will be counted on a
one-to-one basis not to exceed the
production that appraised as U.S. Fancy
or better (prior to adjustments under the
sliding scale).

= Any production sold for a grade
below U.S. Fancy;

= Any production sold as processing,
excluding any production that grades
less than U.S. #1 Processing.

O For the basic coverage, all apples
that are U.S. #1 Processing or better are
included in production to count,
without any further discounts for
quality adjustment. Currently, for the
Quality Option, all apples that are sold
as U.S. Fancy or better are included as
production to count. Not all sales
indicate a grading standard and
therefore a producer could claim that no
fresh apples were sold as U.S. Fancy or
better, even if the apples were sold as
fresh. Therefore, a producer could
“double-dip” on indemnity and sales
from these apples. Adjustments to
production under the Quality Option
are not reflected in the producer’s actual
production history (APH); therefore, the
guarantee does not accurately reflect
expected production of fresh apples.
The intent of the fresh fruit factor is to
capture the reduced value of apples sold
for other than U.S. Fancy or better so
that the APH will more accurately
reflect the producer’s guarantee.
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© The fresh fruit factor will not be
applied to any production that grades
less than U.S. #1 Processing or better.

O The fresh fruit factor will be
published in the actuarial documents to
account for regional differences.

FCIC proposes to revise paragraph (c).
The current provisions state any
production not graded or appraised
prior to the earlier of the time apples are
placed in storage or the date the apples
are delivered to a packer, processor, or
other handler will not be considered
damaged apple production. According
to the current definition of “damaged
apple production,” damaged apple
production under the Quality Option is
anything that fails to grade U.S. Fancy
or better. In other words, the
aforementioned production will be
considered U.S. Fancy or better. As
stated earlier, FCIC is proposing to
remove the portion of the definition that
refers to the Quality Option. Therefore,
paragraph (c) needs to be revised so that
the provision has the same meaning as
before: Any production not graded or
appraised prior to the earlier of the time
apples are placed in storage or the date
the apples are delivered will be
considered U.S. Fancy or better.

FCIC proposes to add a new
paragraph (e) to address written
agreements. The Quality Option is
contained within the Crop Provisions,
which confuses whether written
agreements should apply to the Quality
Option when written agreements are
written on the Crop Provisions. The
proposed language allows written
agreements to apply to the Quality
Option with three requirements: (1) The
option may apply to a written agreement
for apples when this option is contained
in the actuarial documents for the
county and crop; (2) the option may
apply to apples in a county which does
not have actuarial documents for the
crop when a written agreement
specifically allows this option; and (3)
FCIC has the right to not allow this
option on a written agreement in
accordance with the provisions in
section 18 of the Basic Provisions. This
requirement also allows the producer to
have coverage by written agreement on
apple production insured under the
Crop Provisions if the requirements for
written agreement are not met on the
Quality Option.

FCIC proposes to revise the claim
example following new paragraph (e) to
align with the proposed changes made
throughout section 14.

Notice and Comment, and Exemptions

The Administrative Procedure Act
(APA, 5 U.S.C. 553) provides that the
notice and comment and 30-day delay

in the effective date provisions do not
apply when the rule involves specified
actions, including matters relating to
contracts. This rule governs contracts
for crop insurance policies and therefore
falls within that exemption. Although
not required by APA or any other law,
FCIC has chosen to propose the
regulatory changes and request
comments on the changes prior to
issuing a final rule.

This rule is exempt from the
regulatory analysis requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996.

Executive Orders 12866 and 13563

Executive Order 12866, “Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasized the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. The
requirements in Executive Orders 12866
and 13563 for the analysis of costs and
benefits apply to rules that are
determined to be significant.

The Office of Management and Budget
(OMB) designated this rule as not
significant under Executive Order
12866, “Regulatory Planning and
Review,” and therefore, OMB has not
reviewed this rule and analysis of the
costs and benefits is not required under
either Executive Order 12866 or 13563.

Clarity of the Regulation

Executive Order 12866, as
supplemented by Executive Order
13563, requires each agency to write all
rules in plain language. In addition to
your substantive comments on this rule,
we invite your comments on how to
make the rule easier to understand. For
example:

e Are the requirements in the rule
clearly stated? Are the scope and intent
of the rule clear?

¢ Does the rule contain technical
language or jargon that is not clear?

¢ Is the material logically organized?

e Would changing the grouping or
order of sections or adding headings
make the rule easier to understand?

e Could we improve clarity by adding
tables, lists, or diagrams?

e Would more, but shorter, sections
be better? Are there specific sections
that are too long or confusing?

e What else could we do to make the
rule easier to understand?

Environmental Review

In general, the environmental impacts
of rules are to be considered in a
manner consistent with the provisions
of the National Environmental Policy
Act (NEPA, 42 U.S.C. 4321-4347) and
the regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508). FCIC conducts programs
and activities that have been determined
to have no individual or cumulative
effect on the human environment. As
specified in 7 CFR 1b.4, FCIC is
categorically excluded from the
preparation of an Environmental
Analysis or Environmental Impact
Statement unless the FCIC Manager
(agency head) determines that an action
may have a significant environmental
effect. The FCIC Manager has
determined this rule will not have a
significant environmental effect.
Therefore, FCIC will not prepare an
environmental assessment or
environmental impact statement for this
action and this rule serves as
documentation of the programmatic
environmental compliance decision.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, “Civil Justice
Reform.” This rule will not preempt
State or local laws, regulations, or
policies unless they represent an
irreconcilable conflict with this rule.
Before any judicial actions may be
brought regarding the provisions of this
rule, the administrative appeal
provisions of 7 CFR part 11 are to be
exhausted.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

RMA has assessed the impact of this
rule on Indian Tribes and determined
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that this rule does not, to our
knowledge, have Tribal implications
that require Tribal consultation under
E.O. 13175. The regulation changes do
not have Tribal implications that
preempt Tribal law and are not expected
have a substantial direct effect on one or
more Indian Tribes. If a Tribe requests
consultation, RMA will work with the
USDA Office of Tribal Relations to
ensure meaningful consultation is
provided where changes, additions and
modifications identified in this rule are
not expressly mandated by Congress.

The Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA, Pub. L.
104—4) requires Federal agencies to
assess the effects of their regulatory
actions of State, local, and Tribal
governments, or the private sector.
Agencies generally must prepare a
written statement, including cost
benefits analysis, for proposed and final
rules with Federal mandates that may
result in expenditures of $100 million or
more in any 1 year for State, local or
Tribal governments, in the aggregate, or
to the private sector. UMRA generally
requires agencies to consider
alternatives and adopt the more cost
effective or least burdensome alternative
that achieves the objectives of the rule.
This rule contains no Federal mandates,
as defined in Title IT of UMRA, for State,
local, and Tribal governments, or the
private sector. Therefore, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Federal Assistance Program

The title and number of the Federal
Domestic Assistance Program listed in
the Catalog of Federal Domestic
Assistance to which this rule applies is
No. 10.450—Crop Insurance.

Paperwork Reduction Act of 1995

In accordance with the provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. chapter 35, subchapter I), the
rule does not change the information
collection approved by OMB under
control numbers 0563—0053.

USDA Non-Discrimination Policy

In accordance with Federal civil
rights law and USDA civil rights
regulations and policies, USDA, its
Agencies, offices, and employees, and
institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, family or

parental status, income derived from a
public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or
activity conducted or funded by USDA
(not all bases apply to all programs).
Remedies and complaint filing
deadlines vary by program or incident.

Persons with disabilities who require
alternative means of communication for
program information (for example,
braille, large print, audiotape, American
Sign Language, etc.) should contact the
responsible Agency or USDA TARGET
Center at (202) 720-2600 or 844—433—
2774 (toll-free nationwide).
Additionally, program information may
be made available in languages other
than English. To file a program
discrimination complaint, complete the
USDA Program Discrimination
Complaint Form, AD-3027, found
online at https://www.usda.gov/oascr/
how-to-file-a-program-discrimination-
complaint and at any USDA office or
write a letter addressed to USDA and
provide in the letter all the information
requested in the form. To request a copy
of the complaint form, call (866) 632—
9992. Submit your completed form or
letter to USDA by mail to: U.S.
Department of Agriculture, Office of the
Assistant Secretary for Civil Rights,
1400 Independence Avenue SW,
Washington, DC 20250-9410 or email:
OAC@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

List of Subjects in 7 CFR Part 457

Acreage allotments, Crop insurance,
Reporting and recordkeeping
requirements.

Proposed Rule

For the reasons discussed above, FCIC
proposes to amend 7 CFR part 457 to
read as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

m 1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(0).

m 2. Amend §457.158 by:

m a. Revising the introductory text;

m b. In section 1:

m i. Adding in alphabetical order the
definitions for “Apple Supplemental
Report,” “block,” “fresh fruit factor,”
“graft,” “high density,” “maximum
additional value price,” and “premium
price election”;

m ii. Adding in the definition of “Area
A”, a comma after the words “New
Mexico”’; and

m iii. Revising the definitions for
“damaged apple production,” “direct

marketing,” “fresh apple production,”
and “processing apple production’;
m c. Revising section 2;
m d. Revising section 3;
m e. Revising section 6;
m f. In section 7:
m i. Removing in paragraph (c), the word
“and” at the end of the sentence;
m ii. Revising paragraph (d); and
m iii. Adding new paragraphs (e) and (f);
m g. In section 9:
m i. Removing in paragraph (b)(3), the
word “If” at the beginning of the
paragraph and adding the words
“Except as provided in section 28 of the
Basic Provisions, if” in its place;
m h. Revising section 11 paragraph
(b)(2);
| i. In section 12:
m i. Revising the example following
paragraph (b) titled “Basic Coverage
Example”’;
m ii. Removing in paragraph (c)(1)(iv),
the word “‘; and” at the end of the
sentence and adding “.” in its place;
m iii. Redesignating paragraph (c)(2) as
(3), and adding a new paragraph (c)(2);
and
| j. Revising section 14.

The revisions and additions read as
follows:

§457.158 Apple crop insurance
provisions.

The apple crop insurance provisions
for the 2023 and succeeding crop years

are as follows:
* * * * *

1. Definitions

* * * * *

Apple Supplemental Report. A
written report, supported by acceptable
records, submitted as required on our
form and in accordance with section 3
and section 6, as applicable. The
information contained on the report will
be based on your sales history, as
applicable, from the crop year prior to
the previous crop year (e.g., on the
production reporting date for the 2023
crop year, the Apple Supplement Report
reflects total revenue from the 2021 crop
year).

Block. Trees in an orchard of a single
or mixed age and density, distinguished
by applicable practice, type, T-Yield
Map Areas, or other characteristics

shown in the actuarial documents.
* * * * *

Damaged apple production. Fresh or
processing apple production that fails to
grade U.S. No. 1 Processing or better in
accordance with the applicable grade
standards due to an insurable cause of
loss.

Direct marketing. The sale of the
insured crop directly to consumers


mailto:OAC@usda.gov
https://www.usda.gov/oascr/how-to-file-a-program-discrimination-complaint
https://www.usda.gov/oascr/how-to-file-a-program-discrimination-complaint
https://www.usda.gov/oascr/how-to-file-a-program-discrimination-complaint

Federal Register/Vol. 86, No. 239/ Thursday, December 16, 2021/Proposed Rules

71403

without the intervention of an
intermediary such as a wholesaler,
retailer, packer, processor, shipper,
buyer, or broker. Production records are
controlled exclusively by the
policyholder. Examples of direct
marketing include selling through an
on-farm or roadside stand, a farmer’s
market, or permitting the general public
to enter the field for the purpose of
picking all or a portion of the crop. Only
the portion of the crop sold directly to
consumers will be considered direct
marketed.

Fresh apple production. Apples:

(1) That are sold, or could be sold, for
human consumption without
undergoing any change in the basic
form, such as peeling, juicing, crushing,
dicing, etc.;

(2) That are not sold for the
processing market (e.g., slicer or hard
cider market) except for apples sold
with a grade of U.S. Fancy or better
(unless another grade is specified in the
Special Provisions); and

(3) That follow the recommended
cultural practices generally in use for
fresh apple acreage in the area in a
manner generally recognized by
agricultural experts and any other
practices specified in the Special
Provisions.

Fresh fruit factor. A factor contained
in the actuarial documents that is used
to account for the salvage value of sold
apples for production insured under the
Optional Coverage for Fresh Fruit
Quality Adjustment contained in

section 14.
* * * * *

Graft. To unite a shoot or bud with a
rootstock in accordance with
recommended practices to form a living
union.

* * * * *

High density. The number of trees per
acre and any other characteristics

specified in the Special Provisions.
* * * * *

Maximum additional value price. A
price established by type by FCIC and
published in the actuarial documents
when authorized by the Special
Provisions. It is used to compute the

premium price election.
* * * * *

Premium price election. A price
calculated using your sales history
reported on the Apple Supplemental
Report and the maximum additional
value price. The premium price election
will be no less than the published price
election for type “Fresh (Combined)” or
type “Processing,” as applicable, and no
greater than the maximum additional
value price.

Processing apple production. Apples
from insurable acreage that are sold, or
could be sold for the purpose of
undergoing a change to the basic
structure such as peeling, juicing,
crushing, dicing, etc.

* * * * *

2. Unit Division

(a) In addition to, or instead of,
establishing optional units as provided
in section 34(c) of the Basic Provisions,
optional units may be established if
each optional unit is:

(1) Located on non-contiguous land;
or

(2) By type, unless otherwise
provided in the Special Provisions.

(b) The requirements of section 34 of
the Basic Provisions that require the
crop to be planted in a manner that
results in a clear and discernable break
in the planting pattern at the boundaries
of each optional unit are not applicable
for optional units by type.

3. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities

In addition to the requirements of
section 3 of the Basic Provisions:

(a) You may select only one coverage
level for each type. For example, if you
choose the 55 percent coverage level for
one type, you may choose the 75
percent coverage level for another type.
However, if you elect the Catastrophic
Risk Protection (CAT) level of coverage
for any of your apple acreage, the CAT
level of coverage will be applicable to
all insured apple acreage in the county.
If you only have fresh apple acreage
designated on your acreage report and
processing apple acreage is added after
the sales closing date, we will assign a
coverage level equal to the lowest
coverage level you selected for your
fresh apple acreage. If you only have
processing apple acreage designated on
your acreage report and fresh apple
acreage is added after the sales closing
date, we will assign a coverage level
equal to the coverage level you selected
for your processing apple acreage.

(b) You may select only one price
election for all the apples in the county
insured under this policy unless the
actuarial documents provide different
price elections by type, in which case
you may select one price election for
each apple type designated in the
actuarial documents. The price elections
you choose for each type are not
required to have the same percentage
relationship to the maximum price
election offered by us for each type.
However, the percentage of the
maximum price election must be in
accordance with FCIC approved

procedures. For example, if you choose
100 percent of the maximum price
election for one type, you may choose
a different percentage of the maximum
price election for all other types. If you
only have fresh apple acreage
designated on your acreage report and
processing apple acreage is added after
the sales closing date, we will assign a
price election percentage equal to the
lowest price election percentage you
selected for your fresh apple acreage. If
you only have processing apple acreage
designated on your acreage report and
fresh apple acreage is added after the
sales closing date, we will assign a price
election percentage equal to the price
election percentage you selected for
your processing apple acreage.

(c) If you elect an additional level of
coverage, you may insure your type
“Fresh (Combined),” type ‘“Processing,”
or both, at the premium price election
if:

(1) Authorized in the Special
Provisions;

(2) You submit an Apple
Supplemental Report, by policy by the
production reporting date, containing
your total sales (including production
and revenue), differentiated by the
following, as applicable:

(i) Fresh and direct marketing; and

(ii) Processing;

(3) Upon initial election of the
premium price election, you provide
three years of production and revenue
as indicated in section 3(c)(2); and

(4) You meet any additional
requirements specified in the Special
Provisions.

(d) We will reduce the yield used to
establish your production guarantee, as
necessary, based on our estimate of the
effect of any situation listed in sections
3(c)(1) through (4). If the situation
occurred:

(1) Before the beginning of the
insurance period, the yield used to
establish your production guarantee will
be reduced for the current crop year
regardless of whether the situation was
due to an insured or uninsured cause of
loss. If you fail to notify us of any
circumstance that may reduce your
yields from previous levels, we will
reduce the yield used to establish your
production guarantee at any time we
become aware of the circumstance;

(2) Or may occur after the beginning
of the insurance period and you notify
us by the production reporting date, the
yield used to establish your production
guarantee will be reduced for the
current crop year only if the potential
reduction in the yield used to establish
your production guarantee is due to an
uninsured cause of loss; or
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(3) Or may occur after the beginning
of the insurance period and you fail to
notify us by the production reporting
date, production lost due to uninsured
causes equal to the amount of the
reduction in the yield used to establish
your production guarantee will be
applied in determining any indemnity
(see section 12(c)(1)(ii)). We will reduce
the yield used to establish your
production guarantee for the subsequent
Crop year.

(e) We will reduce the yield used to
establish your production guarantee, as
necessary, based on our estimate of the
effect of any circumstance that may
reduce your yields from previous levels.
If the circumstance occurred:

(1) Before the beginning of the
insurance period and you notify us by
the production reporting date, the yield
used to establish your production
guarantee will be reduced for the
current crop year regardless of whether
the circumstance was due to an insured
or uninsured cause of loss;

(2) After the beginning of the
insurance period and you notify us by
the production reporting date, the yield
used to establish your production
guarantee will be reduced for the
current crop year only if the potential
reduction in the yield used to establish
your production guarantee is due to an
uninsured cause of loss; or

(3) Before or after the beginning of the
insurance period and you fail to notify
us by the production reporting date, an
amount equal to the reduction in the
yield will be added to the production to
count calculated in section 12(c) due to
uninsured causes. We will reduce the
yield used to establish your production
guarantee for the subsequent crop year
to reflect any reduction in the
productive capacity of the trees or in the
yield potential of the insured acreage.

(f) If the actuarial documents contain
type “Fresh (Combined),” you can elect
to insure your fresh acreage in aggregate
under type “Fresh (Combined)” or by
other fresh types identified in the

actuarial documents, but not both.
* * * * *

6. Report of Acreage

(a) In addition to the requirements
contained in section 6 of the Basic
Provisions, you must report and
designate all acreage by type by the
acreage reporting date.

(1) Any acreage not qualifying for
fresh apple production is not eligible for
the Optional Coverage for Fresh Fruit
Quality Adjustment contained in
section 14.

(2) If you designate fresh apple
acreage on the acreage report:

(i) You are certifying that your fresh
apple acreage meets the requirements in
section 7(d), unless otherwise
authorized by FCIC.

(ii) You must submit an Apple
Supplemental Report on the same basis
you certify your acreage in section
6(a)(2)(i) by the production reporting
date, containing the following, as
applicable.

(A) Production sold as fresh;

(B) Production sold by direct
marketing;

(C) Production sold as processing; and

(D) Production in storage.

(iii) And you fail to submit an Apple
Supplemental Report in accordance
with section 6(a)(2)(ii), you will not
have coverage under any fresh type
listed in the actuarial documents.

(iv) And you have high density
acreage, the requirement in section
6(a)(2)(i) does not apply to high density
acreage in the first year of insurability
or as authorized by FCIC procedure.

(b) If any portion of your crop will be
direct marketed, you must notify us at
least 15 calendar days before any
production will be harvested. We will
conduct an appraisal that will be used
to verify your production records in
accordance with FCIC procedures.

7. Insured Crop

* * * * *

(d) That are grown for fresh apple
production on acreage:

(1) That is designated as fresh apples
on the acreage report; and

(2) That you certify and, if requested
by us, provide verifiable records to
support, that at least 50 percent of the
production from all acreage reported as
fresh apple acreage by policy or unit, as
applicable, was sold as fresh apples in
one or more of the four most recent crop
years preceding the previous crop year
(e.g., for the 2023 crop year, the four
most recent crop years preceding the
previous crop year end in the 2021 crop
year), unless authorized by FCIC
procedures;

(e) That are grown on acreage
designated as processing apple
production on the acreage report. Any
production from acreage not meeting the
requirements in section 7(d) must be
designated on the acreage report as
processing apple production; and

(f) If you anticipate performing any
action that will reduce the productive
capacity of the trees or the yield
potential of the insured acreage (e.g.,
removing or grafting trees) after the
acreage reporting date you:

(1) May report all apple acreage when
you report your acreage for the crop year
and specify any affected acreage as
uninsurable acreage (By doing so, no

coverage will be considered to have
attached on the specified acreage and no
premium will be due for such acreage.
If you do not perform any action that
will reduce the productive capacity of
the trees or the yield potential of the
insured acreage, you will be subject to
the under-reporting provisions
contained in section 6 of the Basic
Provisions); or

(2) May report all apple acreage as
insurable when you report your acreage
for the crop year. Premium will be due
on all the acreage except as set forth
herein.

(i) On acreage for which you perform
actions that will reduce the productive
capacity of the trees or the yield
potential of the insured acreage, you
may qualify for a reduction in premium
only if you notify us in writing on a
revised acreage report on or before
March 31st or the date designated in the
Special Provisions, and do not claim an
indemnity on the acreage. No reduction
in premium will be allowed if the
required notice is not given or if you
claim an indemnity for the acreage.

(ii) Upon receiving timely notice,
insurance coverage on such acreage will
cease and we will process your revised
acreage report to indicate the applicable
reduction in premium. If you do not
perform the actions to the apple acreage
as intended, you will be subject to the
under-reporting provisions contained in
section 6 of the Basic Provisions.

* * * * *

11. Duties in the Event of Damage or
Loss

* * * * *
(b) I
* * * * *

(2) If any portion of your crop will be
direct marketed, you must notify us at
least 15 calendar days before any
production will be harvested. We will
conduct an appraisal that will be used
to verify your production records in
accordance with FCIC procedures. If
damage occurs after this appraisal, we
will conduct an additional appraisal.
These appraisals, and any other
acceptable records required to be
provided by you, will be used to
determine your production to count.
Failure to give timely notice that
production will be sold by direct
marketing will result in an appraised
amount of production to count of not
less than the production guarantee per
acre if such failure results in our

inability to make the required appraisal.
* * * * *

12. Settlement of Claim

* * * * *
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(b) * * *

Basic Coverage Example:

You have a 100 percent share in one
basic unit with 10 acres of fresh apples
and 5 acres of processing apples
designated on your acreage report, with
a 600-bushel per acre production
guarantee for both fresh and processing
apples, and you select 100 percent of
the price election on a price election of
$9.10 per bushel for fresh apples and
$2.50 per bushel for processing apples.
You harvest 5,000 bushels of fresh
apples and 1,000 bushels of processing
apples, all grading U.S. No. 1 Processing
or better. Your indemnity will be
calculated as follows:

(A) 10 acres x 600 bushels = 6,000-
bushel production guarantee of fresh
apples;

5 acres X 600 bushels = 3,000-bushel
production guarantee of processing
apples;

(B) 6,000-bushel production guarantee
% $9.10 price election x 100 percent of
price election = $54,600 value of
production guarantee for fresh apples;

3,000-bushel production guarantee x
$2.50 price election x 100 percent of
price election = $7,500 value of
production guarantee for processing
apples;

(C) $54,600 value of production
guarantee for fresh apples + $7,500
value of production guarantee for
processing apples = $62,100.00 total
value of the production guarantee;

(D) 5,000 bushels of fresh apples are
harvested and 1,000 bushels of
processing apples are harvested.

(E) 5,000 bushels of fresh apple
production to count x $9.10 price
election x 100 percent of price election
= $45,500 value of fresh apple
production to count;

1,000 bushels of processing apple
production to count x $2.50 price
election x 100 percent of price election
= $2,500 value of processing apple
production to count;

(F) $45,500 value of fresh apple
production to count + $2,500 value of
processing apple production to count =
$48,000 total value of production to
count;

(G) $62,100 total value of the
production guarantee — $48,000 total
value of production to count =
$14,100.00 value of loss; and

(H) $14,100 value of loss x 100
percent share = $14,100 indemnity
payment.

(C) * % %

* * * * *

(2) Notwithstanding section 12(c)(1),
when 65 percent or more of a unit’s
processing apple production is damaged
apple production, the processing apple

production from the unit will not be
considered production to count
provided none of the processing apple
production from the unit will be sold.
* * * * *

14. Optional Coverage for Fresh Fruit
Quality Adjustment

(a) In the event of a conflict between
the Apple Crop Insurance Provisions
and this option, this option will control.
Insureds who select this option cannot
receive less than the indemnity due
under section 12.

(b) In return for payment of the
additional premium designated in the
actuarial documents, this option
provides coverage for quality
adjustment of fresh apple production as
follows:

(1) To be eligible for this option, you
must have elected to insure your apples
at the additional coverage level. If you
elect CAT after this option is effective,
it will be considered as notice of
cancellation of this option by you.

(2) You must elect this option on or
before the sales closing date for the
initial crop year for which you wish to
insure your apples under this option.
This option will continue in effect until
canceled by either you or us for any
succeeding crop year by written notice
to the other party on or before the
cancellation date. (3) This option will
apply to all your fresh apple acreage
designated on your acreage report and
that meets the insurability requirements
specified in the Apple Crop Insurance
Provisions, except any acreage
specifically excluded by the actuarial
documents. Any acreage designated in
your acreage report as grown for
processing apple production is not
eligible for coverage under this option.

(4) In lieu of sections 12(c)(1)(iii), (iv)
and (2), the production to count will
include all appraised and harvested
production from all of the fresh apple
acreage in the unit, adjusted in
accordance with this option.

(5) Except as provided in section
14(b)(6), if the block or unit, as
applicable, is damaged due to an
insurable cause of loss to the extent that
more than 15 percent of the apple
production does not grade U.S. Fancy or
better (unless another grade is specified
in the Special Provisions) the following
adjustments to the production to count
will apply:

(i) When 16 percent through 64
percent of the apple production does
not grade U.S. Fancy or better (unless
another grade is specified in the Special
Provisions), the production to count
will be reduced two percent for each
full one percent in excess of 15 percent.

(ii) When 65 percent or more of the
apple production does not grade U.S.
Fancy or better (unless another grade is
specified in the Special Provisions), the
production will not be considered
production to count.

(6) If you sell any of your fresh apple
production from the block or unit, as
applicable, your production to count
will be the greater of the amount
determined in section 14(b)(5) or the
sum of the amount determined as
follows:

(i) All apples sold with a grade of U.S.
Fancy or better (unless another grade is
specified in the Special Provisions);

(ii) All marketable apple production
sold with a grade of less than U.S. Fancy
(unless another grade is specified in the
Special Provisions) multiplied by the
fresh fruit factor;

(iii) All marketable apple production
sold as fresh without a grade. This
amount is not to exceed what appraised
or graded as U.S. Fancy or better (unless
another grade is specified in the Special
Provisions) prior to the adjustments
under section 14(b)(5);

(iv) All marketable apple production
sold as fresh without a grade that
exceeds what appraised or graded as
U.S. Fancy or better (unless another
grade is specified in the Special
Provisions) prior to the adjustments
under section 14(b)(5) multiplied by the
fresh fruit factor; and

(v) All marketable apple production
sold as processing without a grade
multiplied by the fresh fruit factor.

(7) The grade standards used in
accordance with section 14(b)(6) and
applied during the appraisal process
with be the applicable grade standards
used when evaluating the final
disposition of the apple production.

(c) Any apple production not graded
or appraised prior to the earlier of the
time apples are placed in storage or the
date the apples are delivered to a
packer, processor, or other handler, will
be considered U.S. Fancy or better
(unless another grade is specified in the
Special Provisions) and included in
production to count under this option.

(d) Any adjustments that reduce your
production to count under this option
will not be applicable when
determining production to count for
APH purposes.

(e) Regarding written agreements
under this option:

(1) This option may apply to a written
agreement for apples when this option
is contained in the actuarial documents
for the county and crop.

(2) This option may apply to apples
in a county which does not have
actuarial documents for the crop when



71406 Federal Register/Vol.

86, No. 239/Thursday, December 16, 2021/Proposed Rules

a written agreement specifically allows
this option.

(3) FCIC has the right to not allow this
option on a written agreement in
accordance with the provisions in
section 18 of the Basic Provisions.

Optional Coverage for Fresh Fruit
Quality Adjustment Example:

You have a 100 percent share in 10
acres of fresh apples designated on your
acreage report, with a 600 bushel per
acre guarantee, and you select 100
percent of the price election on a price
election of $9.10 per bushel. You
harvest 5,000 marketable bushels of
apples from your designated fresh apple
acreage, but only 2,650 of those bushels
grade U.S. Fancy or better. Assuming
you do not sell any of your fresh apple
production, your indemnity would be
calculated as follows:

(A) 10 acres x 600 bushels per acre =
6,000-bushel production guarantee of
fresh apples;

(B) 6,000-bushel production guarantee
of fresh apples x $9.10 price election x
100 percent of price election = $54,600
value of production guarantee for fresh
apple acreage;

(C) The value of the fresh apple
production to count is determined as
follows:

(i) 5,000 bushels harvested — 2,650
bushels that graded U.S. Fancy or better
= 2,350 bushels of fresh apple
production not grading U.S. Fancy or
better;

(ii) 2,350/5,000 = 47 percent of fresh
apple production not grading U.S.
Fancy or better;

(ii1) In accordance with section
14(b)(5)(i): 47 percent — 15 percent = 32
percent in excess of 15 percent;

(iv) 32 percent X 2 = 64 percent;

(v) 5,000 bushels harvested x .64 (64
percent) — 3,200 bushels of fresh apple
production not grading U.S. Fancy or
better;

(vi) 5,000 bushels harvested — 3,200
bushels of fresh apple production not
grading U.S. Fancy or better = 1,800
bushels of adjusted fresh apple
production to count;

(vii) 1,800 bushels of adjusted fresh
apples production to count x $9.10 price
election x 100 percent of price election
= $16,380 value of fresh apple
production to count;

(D) $54,600 value of production
guarantee for fresh apples —$16,380
value of fresh apple production to count
= $38,220 value of loss;

(E) $38,220 value of loss x 100 percent
share = $38,220 indemnity payment.

Richard Flournoy,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 2021-26989 Filed 12-14-21; 11:15 am]
BILLING CODE 3410-08-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE-2021-BT-TP-0023]
RIN 1904-AF18

Energy Conservation Program: Test
Procedures for Cooking Products

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking;
extension of public comment period and
notification of data availability (NODA).

SUMMARY: The U.S. Department of
Energy (DOE) is extending the public
comment period for the notice of
proposed rulemaking (“NOPR”) that
DOE published on November 4, 2021
regarding a proposal for a new test
procedure for conventional cooking
tops, a category of cooking products,
that would replace the procedure that
DOE withdrew on August 18, 2020. DOE
is also publishing a NODA regarding the
results of DOE’s recently completed test
program assessing the repeatability and
reproducibility of the proposed test
procedure. DOE is publishing the results
of its testing and requests comment,
data, and information regarding the
results.

DATES: The comment period for the
NOPR which published on November 4,
2021 (86 FR 60974), is extended. DOE
will accept comments, data, and
information regarding the NOPR and
NODA on or before January 18, 2022.
ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2021-BT-TP-0023, by
any of the following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: CookingProducts2021@
ee.doe.gov. Include the docket number
EERE-2021-BT-TP-0023 in the subject
line of the message.

No telefacsimilies (“faxes”) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
III of this document.

Although DOE has routinely accepted
public comment submissions through a
variety of mechanisms, including postal
mail and hand delivery/courier, the
Department has found it necessary to
make temporary modifications to the
comment submission process in light of

the ongoing coronavirus 2019 (“COVID-
19”) pandemic. DOE is currently
suspending receipt of public comments
via postal mail and hand delivery/
courier. If a commenter finds that this
change poses an undue hardship, please
contact Appliance Standards Program
staff at (202) 586—1445 to discuss the
need for alternative arrangements. Once
the COVID-19 pandemic health
emergency is resolved, DOE anticipates
resuming all of its regular options for
public comment submission, including
postal mail and hand delivery/courier.

Docket: The docket for this activity,
which includes Federal Register
notices, public meeting attendee lists
and transcripts (if a public meeting is
held), comments, and other supporting
documents/materials, is available for
review at www.regulations.gov. All
documents in the docket are listed in
the www.regulations.gov index.
However, some documents listed in the
index, such as those containing
information that is exempt from public
disclosure, may not be publicly
available.

The docket web page can be found at
www.regulations.gov/docket/EERE-
2021-BT-TP-0023. The docket web page
contains instructions on how to access
all documents, including public
comments, in the docket. See section III
for information on how to submit
comments through
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Stephanie Johnson, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-2], 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 287—
1943. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Celia Sher, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585—-0121.
Telephone: (202) 287—6122. Email:
Celia.Sher@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. Summary of Additional Testing Performed
by DOE

III. Extension of the Comment Period

I. Background

DOE originally established test
procedures for cooking products in a
final rule published in the Federal
Register on May 10, 1978. 43 FR 20108,
20120-20128. In the years following,
DOE amended the test procedure for
conventional cooking tops on several
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occasions. Those amendments included
the adoption of standby and off mode
provisions in a final rule published on
October 31, 2012. 77 FR 65942.

In a final rule published December 16,
2016 (“December 2016 Final Rule”),
DOE amended 10 CFR part 430 to
incorporate by reference, for use in the
conventional cooking tops test
procedure, the relevant sections of
Committee for Electrotechnical
Standardization Standard 60350—
2:2013, “Household electric
appliances—Part 2: Hobs—Method for
measuring performance” (“EN 60350—
2:2013”’), which uses a water-heating
test method to measure the energy
consumption of electric cooking tops. 81
FR 91418. The December 2016 Final
Rule also extended the water-heating
test method specified in EN 60350—
2:2013 to gas cooking tops. Id.

On August 18, 2020, DOE published
a final rule (““August 2020 Final Rule”)
withdrawing the test procedure for
conventional cooking tops. 85 FR 50757.
DOE initiated the rulemaking for the
August 2020 Final Rule in response to
a petition for rulemaking submitted by
the Association of Home Appliance
Manufacturers (“AHAM”), in which
AHAM asserted that the then-current
test procedure for gas cooking tops was
not representative, and, for both gas and
electric cooking tops, had such a high
level of variation that it did not produce
accurate results for certification and
enforcement purposes and did not assist
consumers in making purchasing
decisions based on energy efficiency
(“AHAM petition™). 85 FR 50757,
50760; see also 80 FR 17944 (Apr. 25,
2018).

DOE withdrew the test procedure for
conventional cooking tops because
testing conducted by DOE and outside
parties using that test procedure yielded
inconsistent results. 85 FR 50757,
50760. As described in the August 2020
Final Rule, DOE’s test data for electric
cooking tops showed only small
variations (within tests conducted at a
single laboratory) while lab-to-lab test
results submitted by AHAM showed
high levels of variation for gas and
electric cooking tops, indicating that the
test may not have been reproducible
across labs. Id. at 85 FR 50763. DOE was
not able to identify the cause of
variation. Id. DOE determined that the
inconsistency in test results indicated
that the results were unreliable, and that
it was unduly burdensome to retain the
procedure and require cooking top tests
be conducted using that test method
without further study to resolve those
inconsistencies. Id. at 85 FR 50760. In
January 2020, DOE initiated a round
robin test program to further investigate

the water-heating approach and the
issues raised in the AHAM petition.?

DOE published a NOPR on November
4, 2021 (“November 2021 NOPR”’) in
which it presented results from the
initial round robin test program and
proposed to reestablish a test procedure
for conventional cooking tops. 86 FR
60974. The proposed test procedure
would adopt the latest version of the
relevant industry standard 2 with
modifications to adapt the test method
to gas cooking tops, offer an optional
method for burden reduction, normalize
the energy use of each test cycle,
include measurement of standby mode
and off mode energy use, update certain
test conditions, and provide certain
clarifying language. Id.

The results of the initial round robin
testing initiated in January 2020 were
presented in Table III.1 and Table III.2
of the November 2021 NOPR. 86 FR
60974, 60979-60980. The results of this
testing showed repeatability and
reproducibility coefficients of variation
(““COVs”’) under 2 percent for electric
cooking tops tested at certified
laboratories. Id. at 86 FR 60980. In the
November 2021 NOPR, DOE also
observed that for gas cooking tops, the
repeatability COVs were of 0.3-3.7
percent and the reproducibility COVs
ranged from 4.0 to 8.9 percent. Id.

II. Summary of Additional Testing
Performed by DOE

Following the August 2020 Final
Rule, in May 2021, DOE initiated a
second round robin test program in
response to changes to electric cooking
tops on the market and to evaluate
potential variability in testing gas
cooking tops. This NODA presents the
results from the second round robin test
program.

For the second round robin test
program, DOE conducted two
replications of the test procedure
according to the test procedure
proposed in the November 2021 NOPR,
using the same three certified test
laboratories as were used in the initial
round robin testing, and using four out
of the five gas cooking tops that were
used during the initial round robin
testing.?

1This testing was conducted according to the
cooking top test procedure, as published in
December 2016.

2International Electrotechnical Commission
(“IEC”) Standard 60350—2 (Edition 2.0 2017-08),
“Household electric cooking appliances—Part 2:
Hobs—Methods for measuring performance.”

3Due to time constraints, Unit #11 in the test
sample was not tested at Laboratory B, but was
instead tested at Laboratory E, a non-certified test
laboratory which has experience testing electric
cooking tops.

DOE included one electric-coil
cooking top that meets the most recent
version of the relevant industry safety
standard in its second round robin. In
response to AHAM’s petition, Whirlpool
submitted comments regarding the
frequency of heating element cycling,
stating that the introduction of a “coil
surface unit cooking oil ignition test” to
the 16th edition of the Underwriters
Laboratory (“UL”) standard 858,
“Household Electric Ranges Standard
for Safety” (UL 858”) resulted in
manufacturers making design changes to
electric-coil cooking tops that increased
cycling frequency over shorter durations
in order to maintain a constant
temperature. (Whirlpool, EERE-2018—
BT-TP-0004, No. 20 at pp. 2-3)* The
16th edition of UL 858 published on
November 7, 2014. On June 18, 2015,
UL issued a revision to UL 858 that
added a new performance requirement
for electric-coil cooking tops intended to
address unattended cooking, the
“Abnormal Operation—Coil Surface
Unit Cooking Oil Ignition Test.” This
revision had an effective date of April
4, 2019. Because the electric-coil
cooking top in DOE’s initial round robin
testing was purchased prior to that
effective date, DOE could not be certain
whether that test unit contained design
features that would meet the
performance specifications in the 2015
revision of UL 858. To address the lack
of test data on electric-coil cooking tops
that comply with the 2015 revision of
the UL 858 safety standard, DOE
included one electric-coil cooking top
meeting the 2015 revision of UL 858 in
its second round robin (labeled as Unit
#11 in the test data).

To address the reproducibility
concerns with the prior gas cooking top
test results, DOE tested four gas cooking
tops. As discussed in the November
2021 NOPR, several of the proposed test
procedure provisions were intended to
specifically reduce the testing
variability for gas cooking tops.

The results from testing the electric
cook tops and the gas cook tops are as
follows. DOE observed that an electric-
coil cooking top meeting the 2015
update of the UL 858 safety standard
had repeatability COVs under 1 percent,
and a reproducibility COV under 3
percent. DOE also observed that the
repeatability COV for gas cooking tops

4 The parenthetical reference provides a reference
for information located in the docket of DOE’s
rulemaking regarding test procedures for
conventional cooking tops. The references are
arranged as follows: (Commenter name, comment
docket ID number, page of that document). (Docket
No. EERE-2018-BT-TP-0004, which is maintained
at www.regulations.gov/docket/EERE-2018-BT-TP-
0004).
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decreased to values under 2 percent
(compared to a maximum of 3.7 percent
from the first round robin), and the
reproducibility COV for gas cooking
tops decreased to values largely under 4
percent, with a maximum of 5.3 percent
(compared to a maximum of 8.9 percent
from the first round robin).

DOE notes that the average annual
energy use as measured under the test
procedure proposed in the November
2021 NOPR differs substantively from
the average annual energy use measured
for a given cooking top in the initial
round robin, due primarily to the
update in the number of annual cooking
top cycles from 214.F5 cycles per year
for gas cooking tops in the test
procedure as published in December
2016 to 418 cycles per year as proposed
in the November 2021 NOPR.5 86 FR
60974, 60994.

As also discussed in the November
2021 NOPR, DOE proposed a target
power density for the optional potential
simmering setting pre-selection test for
gas cooking tops of 4.0 British thermal
units per hour per square centimeter. Id.
at 86 FR 60990. This proposal was based
on the estimated power density for gas
cooking top tests conducted as part of
the initial round robin. As part of the
second round robin testing on gas
cooking tops, DOE has collected
additional data on the measured power
density of the minimum-above-
threshold input setting and the
maximum-below-threshold input setting
for all four tested gas cooking tops,
which may be compared to the
proposed target power density.

The test data are available in the
docket for this proposed rulemaking at:
www.regulations.gov/document/EERE-
2021-BT-TP-0023-0004.

II1. Extension of the Comment Period

For the November 2021 NOPR,
comments were originally due no later
than January 3, 2022. In light of this
NODA, DOE has determined that it is
appropriate to extend the comment
period to allow additional time for
interested parties to prepare and submit
comments. Therefore, DOE is extending
the comment period and will accept
comments, data, and information on the
November 2021 NOPR and this NODA
on and before January 18, 2022.

Submitting comments via
www.regulations.gov. The

5 Other proposals in the November 2021 NOPR
likely to impact annual energy use include the
starting water temperature (15 degrees Celsius
(“°C”) in the procedure as published in December
2016, and 25 °C in the proposed test procedure), the
normalization of the per-cycle energy use to
account for the final water temperature, and the
update test vessel selection criteria.

www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Persons viewing comments will see only
first and last names, organization
names, correspondence containing
comments, and any documents
submitted with the comments.

Do not submit to www.regulations.gov
information for which disclosure is
restricted by statute, such as trade
secrets and commercial or financial
information (hereinafter referred to as
Confidential Business Information
(“CBI)). Comments submitted through
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through www.regulations.gov before
posting. Normally, comments will be
posted within a few days of being
submitted. However, if large volumes of
comments are being processed
simultaneously, your comment may not
be viewable for up to several weeks.
Please keep the comment tracking
number that www.regulations.gov
provides after you have successfully
uploaded your comment.

Submitting comments via email.
Comments and documents submitted
via email also will be posted to
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information on a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as

long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. No faxes
will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email two well-
marked copies: One copy of the
document marked confidential
including all the information believed to
be confidential, and one copy of the
document marked non-confidential with
the information believed to be
confidential deleted. DOE will make its
own determination about the
confidential status of the information
and treat it according to its
determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

Signing Authority

This document of the Department of
Energy was signed on December 9, 2021,
by Kelly J. Speakes-Backman, Principal
Deputy Assistant Secretary for Energy
Efficiency and Renewable Energy,
pursuant to delegated authority from the
Secretary of Energy. That document
with the original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This


http://www.regulations.gov/document/EERE-2021-BT-TP-0023-0004
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administrative process in no way alters

the legal effect of this document upon

publication in the Federal Register.
Signed in Washington, DG, on December

10, 2021

Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2021-27136 Filed 12-15-21; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-1106; Airspace
Docket No. 19-AAL-70]

RIN 2120-AA66

Proposed Amendment of United States
Area Navigation (RNAV) Route T-266;
Juneau, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend United States Area Navigation
(RNAV) route T-266 in the vicinity of
Juneau, AK in support of a large and
comprehensive T-route modernization
project for the state of Alaska.

DATES: Comments must be received on
or before January 31, 2022.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone:
1(800) 647-5527, or (202) 366—9826.
You must identify FAA Docket No.
FAA-2021-1106; Airspace Docket No.
19—-AAL-70 at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order JO 7400.11F, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the Rules
and Regulations Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
FAA Order JO 7400.11F is also available
for inspection at the National Archives
and Records Administration (NARA).
For information on the availability of
FAA Order JO 7400.11F at NARA,
email: fr.inspection@nara.gov or go to

https://www.archives.gov/federal-
register/cfr/ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Christopher McMullin, Rules and
Regulations Group, Office of Policy,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
expand the availability of RNAV in
Alaska and improve the efficient flow of
air traffic within the National Airspace
System (NAS) by lessening the
dependency on ground based
navigation.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2021-1106; Airspace Docket No. 19—
AAL-70) and be submitted in triplicate
to the Docket Management Facility (see
““ADDRESSES” section for address and
phone number). You may also submit
comments through the internet at
https://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2021-1106; Airspace
Docket No. 19—-AAL-70". The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified comment closing
date will be considered before taking
action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
“ADDRESSES”’ section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Western Service Center, Operations
Support Group, Federal Aviation
Administration, 2200 South 216th St.,
Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points,
dated August 10, 2021, and effective
September 15, 2021. FAA Order JO
7400.11F is publicly available as listed
in the ADDRESSES section of this
document. FAA Order JO 7400.11F lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

Background

In 2003, Congress enacted the Vision
100-Century of Aviation
Reauthorization Act (Pub. L. 108-176),
which established a joint planning and
development office in the FAA to
manage the work related to the Next
Generation Air Transportation System
(NextGen). Today, NextGen is an
ongoing FAA-led modernization of the
nation’s air transportation system to
make flying safer, more efficient, and
more predictable.

In support of NextGen, this proposal
is part of a larger and comprehensive T-


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:fr.inspection@nara.gov
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route modernization project in the state
of Alaska. The project mission statement
states: “To modernize Alaska’s Air
Traffic Service route structure using
satellite based navigation Development
of new T-routes and optimization of
existing T-routes will enhance safety,
increase efficiency and access, and will
provide en route continuity that is not
subject to the restrictions associated
with ground based airway navigation.”
As part of this project, the FAA
evaluated the existing Colored Airway
structure for: (a) Direct replacement (i.e.,
overlay) with a T-route that offers a
similar or lower Minimum En route
Altitude (MEA) or Global Navigation
Satellite System Minimum En route
Altitude (GNSS MEA); (b) the
replacement of the colored airway with
a T-route in an optimized but similar
geographic area, while retaining similar
or lower MEA; or (c) removal with no
route structure (T-route) restored in that
area because the value was determined
to be insignificant.

The aviation industry/users have
indicated a desire for the FAA to
transition the Alaskan en route
navigation structure away from
dependency on Non-Directional
Beacons (NDB), and move to develop
and improve the RNAV route structure.
The FAA proposes to amend RNAV
route T-266 by extending the route to
the north from the current endpoint, the
RADKY waypoint (WP), to the US/
Canadian border at the SPUTA WP. Due
to the future decommissioning of the
Haynes, AK (HNS); Coghlan Island, AK
(CGL); and Nichols, AK (ICK) NDBs, the
route would serve as an adjusted
alternate to Colored airway A—15,
providing pilots the ability to follow
more favorable terrain with lower GNSS
MEAs. Additionally, in order to provide
future connectivity to the route, a
waypoint will be added (ZIDRA WP) to

the northeast of Level Island, AK (LVD).
This waypoint is not a turn point along
the route so it will not be included in
the legal description.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 71 to amend RNAV route
T-266 in the vicinity of Juneau, AK in
support of a large and comprehensive T-
route modernization project for the state
of Alaska. The proposed route is
described below.

T-266: The FAA proposes to amend
T-266 by extending the route from the
RADKY, AK, WP to the SPUTA, AK,
WP. The FOGID, AK, WP and the
NEREE, AK, WP will be removed from
the legal description, since they are not
turn points.

United States Area Navigation Routes
are published in paragraph 6011 of FAA
Order JO 7400.11F dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The RNAV listed in this
document would be published
subsequently in FAA Order JO 7400.11.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “‘significant
regulatory action”” under Executive
Order 12866; (2) is not a “significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is

T-266 SPUTA, AK to Annette Island, AK [Amended]

SPUTA, AK
AKCAP, AK
FEDMI, AK
BAVKE, AK
ROTVE, AK
WONOS, AK
COPOG, AK
JAPOR, AK
NIGPE, AK
GUMLE, AK
ZONPU, AK
ZADED, AK
RADKY, AK
XADZY, AK
VULHO, AK
YICAX, AK
VAZPU, AK
DOOZI, AK

Annette Island, AK (ANN)

so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 6011 United States Area
Navigation Routes
* * * * *

WP (Lat. 59°42742.73"” N, long.
WP (Lat. 59°27°36.23” N, long.
WP (Lat. 59°18°38.28” N, long.
WP (Lat. 59°12743.71” N, long.
WP (Lat. 59°05'52.67” N, long.
wpP (Lat. 59°00"16.62” N, long.
WP (Lat. 58°53’31.17” N, long.
WP (Lat. 58°45'45.29” N, long.
WP (Lat. 58°38744.99” N, long.
WP (Lat. 58°35'18.69” N, long.
WP (Lat. 58°31°22.14” N, long.
WP (Lat. 58°20"24.09” N, long.
WP (Lat. 58°08’00.39” N, long.
WP (Lat. 57°01°00.00” N, long.
wp (Lat. 56°49°05.00” N, long.
WP (Lat. 56°39'45.00” N, long.
WP (Lat. 56°27°24.00” N, long.
WP (Lat. 55°37’57.14” N, long.
VOR/DME (Lat. 55°03’37.47” N, long.

135°16'41.88” W
135°18’56.39” W
135°23/31.15” W
135°2539.26” W
135°2143.16” W
135°20'12.89” W
135°19'57.44” W
135°09°08.84” W
135°04'28.66” W)
135°02’58.46” W)
134°59’35.61” W)
134°48’30.77” W)
134°29’55.53” W)
133°0000.00” W)
132°49'30.00” W)
132°37°00.00” W)
132°25’56.00” W)
132°10728.73” W)
131°34’42.24” W)

)
)
)
)
)
)
)
)
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* * * * *

Issued in Washington, DG, on December 9,
2021.

Margaret C. Flategraff,

Acting Manager,Rules and Regulations
Group.

[FR Doc. 2021-27142 Filed 12-15-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2021-1132; Airspace
Docket No. 19-AAL-66]

RIN 2120-AA66

Proposed Amendment of United States
Area Navigation (RNAV) Route T-241;
Level Island, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend United States Area Navigation
(RNAV) route T-241 in the vicinity of
Level Island, AK in support of a large
and comprehensive T-route
modernization project for the state of
Alaska.

DATES: Comments must be received on
or before January 31, 2022.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone:
1(800) 647-5527, or (202) 366—9826.
You must identify FAA Docket No.
FAA-2021-1132; Airspace Docket No.
19—-AAL-66 at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov. FAA Order
JO 7400.11F, Airspace Designations and
Reporting Points, and subsequent
amendments can be viewed online at
https://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Rules and
Regulations Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783. FAA Order
JO 7400.11F is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order JO 7400.11F at NARA, email:
fr.inspection@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Christopher McMullin, Rules and
Regulations Group, Office of Policy,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
expand the availability of RNAV in
Alaska and improve the efficient flow of
air traffic within the National Airspace
System (NAS) by lessening the
dependency on ground based
navigation.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2021-1132; Airspace Docket No. 19—
AAL-66) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the internet at
https://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2021-1132; Airspace
Docket No. 19—-AAL-66". The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified comment closing
date will be considered before taking

action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Western Service Center, Operations
Support Group, Federal Aviation
Administration, 2200 South 216th St.,
Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order JO 7400.11F, Airspace
Designations and Reporting Points,
dated August 10, 2021, and effective
September 15, 2021. FAA Order JO
7400.11F is publicly available as listed
in the ADDRESSES section of this
document. FAA Order JO 7400.11F lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

Background

In 2003, Congress enacted the Vision
100-Century of Aviation
Reauthorization Act (Pub. L. 108-176),
which established a joint planning and
development office in the FAA to
manage the work related to the Next
Generation Air Transportation System
(NextGen). Today, NextGen is an
ongoing FAA-led modernization of the
nation’s air transportation system to
make flying safer, more efficient, and
more predictable.

In support of NextGen, this proposal
is part of a larger and comprehensive T-
route modernization project in the state
of Alaska. The project mission statement
states: ““To modernize Alaska’s Air


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:fr.inspection@nara.gov
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Traffic Service route structure using
satellite based navigation Development
of new T-routes and optimization of
existing T-routes will enhance safety,
increase efficiency and access, and will
provide en route continuity that is not
subject to the restrictions associated
with ground based airway navigation.”
As part of this project, the FAA
evaluated the existing Colored Airway
structure for: (a) Direct replacement (i.e.,
overlay) with a T-route that offers a
similar or lower Minimum En route
Altitude (MEA) or Global Navigation
Satellite System Minimum En route
Altitude (GNSS MEA); (b) the
replacement of the colored airway with
a T-route in an optimized but similar
geographic area, while retaining similar
or lower MEA; or (c) removal with no
route structure (T-route) restored in that
area because the value was determined
to be insignificant.

The aviation industry/users have
indicated a desire for the FAA to
transition the Alaskan en route
navigation structure away from
dependency on Non-Directional
Beacons (NDB), and move to develop
and improve the RNAV route structure.
The FAA proposes to amend RNAV
route T-241 by extending the route from
Level Island, AK (LVD) VHF
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME) to a
newly developed waypoint (WP) ZIDRA
WP. The proposed extension would
provide connectivity to the current T—
266.

The Proposal

The FAA is proposing an amendment
to 14 CFR part 71 to amend RNAV route
T-241 in the vicinity of Level Island,
AK in support of a large and
comprehensive T-route modernization
project for the state of Alaska. The
proposed route is described below.

T-241: The FAA proposes to amend
T-241 by extending the route from the
Level Island, AK, (LVD) VOR/DME to
the ZIDRA, AK, WP. The rest of the
route would remain unchanged.

United States Area Navigation Routes
are published in paragraph 6011 of FAA
Order JO 7400.11F dated August 10,
2021, and effective September 15, 2021,
which is incorporated by reference in 14
CFR 71.1. The RNAV listed in this
document would be published
subsequently in FAA Order JO 7400.11.

FAA Order JO 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an

established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “‘significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11F,
Airspace Designations and Reporting
Points, dated August 10, 2021, and
effective September 15, 2021, is
amended as follows:

Paragraph 6011 United States Area
Navigation Routes
* * * * *

T-241 LATCH, AK to ZIDRA, AK
[Amended]

LATCH, AK WP
(Lat. 56°00745.21” N, long. 134°35'53.84”
W)
Level Island, AK (LVD) VOR/DME
(Lat. 56°28’03.75” N, long. 133°04'59.21”
W)

ZIDRA, AK WP
(Lat. 56°30741.67” N, long. 132°28’52.38”
w)
* * * * *

Issued in Washington, DC, on December 9,
2021.

Margaret C. Flategraff,

Acting Manager, Rules and Regulations
Group.

[FR Doc. 2021-27149 Filed 12-15-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—-2021-0797]

RIN 1625-AA08

Special Local Regulation; Sail Grand

Prix 2021 Race Event; San Francisco,
CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary special local
regulation in the navigable waters of
San Francisco Bay in San Francisco, CA
in support of the San Francisco Sail
Grand Prix 2021 race periods on March
24, 2022 through March 27, 2022. This
special local regulation is necessary to
provide for the safety of life on these
navigable waters and to ensure the
safety of mariners transiting the area
from the dangers associated with high-
speed sailing activities associated with
the Sail Grand Prix 2021 race event.
This proposed rulemaking would
temporarily prohibit persons and
vessels from entering into, transiting
through, anchoring, blocking, or
loitering within the event area adjacent
to the city of San Francisco waterfront
near the Golden Gate Bridge and
Alcatraz Island, unless authorized by
the Captain of the Port San Francisco or
a designated representative. We invite
your comments on this proposed
rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before January 18, 2022.

ADDRESSES: You may submit comments
identified by docket number USCG—
2021-0797 using the Federal Decision
Making Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.
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FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Lieutenant
Anthony I. Solares, U.S. Coast Guard
District 11, Sector San Francisco, at
415-399-3585, SFWaterways@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

COTP Captain of the Port

PATCOM Patrol Commander

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On September 9, 2021, the Silverback
Pacific Company notified the Coast
Guard of an intention to conduct the
“Sail Grand Prix 2021” in the San
Francisco Bay. Sail Grand Prix (SailGP)
is a sailing league featuring world-class
sailors racing 50-foot foiling catamarans.
The inaugural season started April 2021
in seven iconic cities throughout the
world and is traveling to San Francisco
Bay in March 2022. In San Francisco,
they propose to take advantage of the
natural amphitheater that the central
bay and city waterfront provide.

SailGP has applied for a Marine Event
Permit to hold the Sail Grand Prix 2021
race event on the waters of San
Francisco Bay in California. The Coast
Guard has not approved the Marine
Event Permit and is still evaluating the
application. If the permit is approved,
however, we anticipate that a special
local regulation may be necessary to
ensure public safety during the race. To
provide adequate time for public input,
we are proposing this special local
regulation prior to a decision on the
Marine Event Permit.

Prior to drafting this Notice of
Proposed Rulemaking, the Coast Guard
solicited input from maritime
stakeholders to better understand the
nature of commercial and recreational
activities on the Bay and how the
proposed Sail Grand Prix 2021 race
event could impact such activities. The
Coast Guard participated in both a
navigation work group and monthly
public meeting of the local Harbor
Safety Committee (HSC) to meet with
stakeholders and obtain information and
gather feedback on notional approaches
to enacting regulation in connection
with the Sail Grand Prix.

These regulations are needed to keep
persons and vessels away from the
sailing race vessels, which exhibit
unpredictable maneuverability and have
a demonstrated likelihood during the

simulation of racing scenarios for
capsizing. The proposed special local
regulation would help prevent injuries
and property damage that may be
caused upon impact by these fast-
moving vessels. The provisions of this
temporary special local regulation
would not exempt racing vessels from
any federal, state, or local laws or
regulations, including Nautical Rules of
the Road. The Coast Guard proposes this
rulemaking under authority in 46 U.S.C.
70034 (previously, 33 U.S.C. 1231).

Under 33 CFR 100.35, the Coast
Guard District Commander has
authority to promulgate certain special
local regulations deemed necessary to
ensure the safety of life on the navigable
waters immediately before, during, and
immediately after an approved regatta.
Pursuant to 33 CFR 1.05-1(i), the
Commander of Coast Guard District 11
has delegated to the COTP San
Francisco the responsibility of issuing
such regulations.

III. Discussion of Proposed Rule

The COTP San Francisco proposes to
establish a special local regulation
associated with the Sail Grand Prix 2021
race event from 12 p.m. to 5:30 p.m.
each day from March 24, 2022 through
March 27, 2022. The areas regulated by
this special local regulation would be
east of the Golden Gate Bridge, south of
Alcatraz Island, west of Treasure Island,
and in the vicinity of the city of San
Francisco waterfront. The Coast Guard
proposes to establish a primary race
area, a spectator area, and a waterfront
passage area. An image of these
proposed regulated areas may be found
in the docket. The special local
regulation will cover all navigable
waters of the San Francisco Bay, from
surface to bottom, within the area
formed by connecting the following
latitude and longitude points in the
following order: 37°48"24.3” N,
122°27’53.5” W; thence to 37°49°15.6” N,
122°27’58.1” W; thence to 37°49°28.9” N,
122°25’52.1” W; thence to 37°49'7.5” N,
122°25’13” W; thence to 37°48’42” N,
122°25’13” W; thence to 37°4826.9” N,
122°26’50.5” W and thence along the
shore to the point of beginning.

Located within this footprint, there
will be four separate regulated areas:
Zone “A”, the Official Practice Box
Area; Zone “B”, the Official Race Box
Area; Zone “C”, the Spectator Area, and
Zone “D”, the No Spectating or
Loitering Area.

Zone “A”, the Official Practice Box
Area, will be marked by colored visual
markers. The position of these markers
would be specified via Local Notice to
Mariners at least two weeks prior to the
event and via Broadcast Notice to

Mariners at least seven days prior to the
event. Zone “A” would be used by the
race and support vessels during the
official practice period on March 24,
2022 and March 25, 2022. Zone “A”, the
Official Practice Box Area, will be
enforced during the official practices
from 12 p.m. to 5:30 p.m. on March 24,
2022 and from 12 p.m. to 5:30 p.m. on
March 25, 2022. Excluding the public
from entering Zone “A” is necessary to
provide protection from the operation of
the high-speed sailing vessels within
this area.

Zone “B”, the Official Race Box Area,
would be marked by 12 or more colored
visual markers. The position of these
markers would be confirmed via
Broadcast Notice to Mariners at least
three days prior to the event. Only
designated Sail Grand Prix 2021 race,
support, and VIP vessels would be
permitted to enter Zone “B”. Zone “B”,
the Official Race Box Area, will be
enforced during the official practices
from 12 p.m. to 5:30 p.m. on March 26,
2022 and from 12 p.m. to 5:30 p.m. on
March 27, 2022. Because of the hazards
posed by the sailing competition,
excluding non-race vessel traffic from
Zone “B” is necessary to provide
protection from the operation of the
high-speed sailing vessels within this
area.

Zone “C”, the Spectator Area, would
be within the special local regulation
area designated in paragraph (a) and
outside of Zone “B”, the Official Race
Box Area. Zone “C” will be defined by
latitude and longitude points per
Broadcast Notice to Mariners. Zone “C”
will be further divided into three
additional sub-areas: Zone “C1 East”,
Zone “C1 West”, and Zone “C2”. Zone
“C1 East” and Zone “C1 West” will be
the general spectator areas that are open
to all vessel spectators. Zone “C2”
would be the separately designated
spectator area or areas marked by
approximately four or more colored
buoys that will be managed by marine
event sponsor officials. Vessels would
be prohibited from anchoring within the
confines of Zone “C.”

Zone “D” would be the No Loitering
or Anchoring Area. This zone will allow
vessels to transit in and out of marinas,
piers, and vessel launch areas
throughout the duration of the Sail
Grand Prix event. All vessels must
maintain headway and may not loiter or
anchor within the confines of Zone “D.”
Mariners can transit Zone “D” during
the Sail Grand Prix 2021 event,
decreasing the impact of the special
local regulation to the San Francisco
waterfront.

The duration of the establishment of
the proposed special local regulation is
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intended to ensure the safety of vessels
in these navigable waters during the
scheduled practice and race periods.
This proposed temporary special local
regulation would temporarily restrict
vessel traffic adjacent to the city of San
Francisco waterfront in the vicinity of
the Golden Gate Bridge and Alcatraz
Island and prohibit vessels and persons
not participating in the race event from
entering the dedicated race area. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This NPRM has not been designated a
“significant regulatory action” under
Executive Order 12866. Accordingly,
the NPRM has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, and
duration of the special local regulation.
With this special local regulation, the
Coast Guard intends to maintain
commercial access to the ports through
an alternate vessel traffic management
scheme. The special local regulation is
limited in duration, and is limited to a
narrowly tailored geographic area with
designated and adequate space for
transiting vessels to pass when
permitted by the COTP or a designated
representative. In addition, although
this rule restricts access to the waters
encompassed by the special local
regulation, the effect of this rulemaking
will not be significant because the local
waterway users will be notified in
advance via public Broadcast Notice to
Mariners to ensure the special local
regulation will result in minimum
impact. Therefore, mariners will be able
to plan ahead and transit outside of the
periods of enforcement of the special
local regulation, or alternatively, they
will be able to transit the city of San
Francisco Waterfront via Zone “D”’ with
approval from the COTP or designated
representative. The entities most likely
to be affected are commercial vessels
and pleasure craft engaged in
recreational activities.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

This rulemaking may affect owners
and operators of commercial vessels and
pleasure craft engaged in recreational
activities and sightseeing for a limited
duration. This special location
regulation would not have a significant
economic impact on a substantial
number of small entities for the reasons
stated in Section IV.A above. When the
special local regulation is in effect,
vessel traffic can pass safely around the
regulated area. The maritime public
would be advised in advance of this
special local regulation via Broadcast
Notice to Mariners.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rulemaking would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rulemaking would economically
affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132

(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rulemaking elsewhere in
this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves a special local regulation
that would create regulated areas of
limited size and duration that includes
defined regulated areas for vessel traffic
to pass. Normally such actions are
categorically excluded from further
review under paragraphs L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. We
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seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit through the Federal
Decision Making Portal at https://
www.regulations.gov. To do so, go to
https://www.regulations.gov, type
USCG-2021-0797 in the search box and
click “Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If you cannot submit
your material by using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. We review all
comments received, but we will only
post comments that address the topic of
the proposed rule. We may choose not
to post off-topic, inappropriate, or
duplicate comments that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions to the docket in
response to this document, see DHS’s

eRulemaking System of Records notice
(85 FR 14226, March 11, 2020).

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for Part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add § 100.35.T11-084 to read as
follows:

§100.35T11-084 Special Local Regulation;
Sail Grand Prix 2021 Race Event, San
Francisco, CA

(a) Regulated areas. The regulations
in this section apply to all navigable
waters of the San Francisco Bay, from
surface to bottom, encompassed by a
line connecting the following latititude
and longitude points, beginning at
37°4824.3” N, 122°27’53.5” W; thence to
37°49'15.6” N, 122°27’58.1” W; thence to
37°4928.9” N, 122°25’52.1” W; thence to
37°49'7.5” N, 122°25’13” W; thence to
37°48’42” N, 122°25'13” W; thence to
37°48726.9” N, 122°26’50.5” W and
thence to the point of beginning.

(b) Definitions. As used in this
section:

(1) Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer on a Coast Guard
vessel or a Federal, State, or local officer
designated by or assisting the Captain of
the Port San Francisco (COTP) in the
enforcement of the special local
regulation.

(2) Zone “A” means the Official
Practice Box Area. This zone will
encompass all navigable waters of the
San Francisco Bay, from surface to
bottom, within the area formed by
connecting the following latitude and
longitude points in the following order:
37°48724.3” N, 122°27’53.5” W; thence to
37°49'15.6” N, 122°27’58.1” W; thence to
37°4928.9” N, 122°25’52.1” W; thence to
37°49’7.5” N, 122°25’13” W; thence to
37°48’42” N, 122°25’13” W; thence to
37°48726.9” N, 122°26’50.5” W and
thence to the point of beginning.

(3) Zone “B” means the Official Race
Box Area, which will be marked by 12
or more colored visual markers within
the special regulation area designated in
paragraph (a). The position of these
markers will be specified via Broadcast

Notice to Mariners at least three days
prior to the event.

(4) Zone “C” means the Spectator
Area, which is within the special local
regulation area designated in paragraph
(a) and outside of Zone “B,” the Official
Race Box Area. Zone “C” will be
defined by latitude and longitude points
per Broadcast Notice to Mariners. Zone
“C” will be further divided into three
additional sub-areas: Zone “C1 East,”
Zone “C1 West,” and Zone “C2.” Zone
“C1 East” and Zone “C1 West” will be
the general spectator areas that are open
to all vessel spectators. Zone “C2”
means the separately designated
spectator area or areas marked by
approximately four or more colored
buoys that will be managed by marine
event sponsor officials. Vessels shall not
anchor within the confines of Zone “C.”

(5) Zone “D” means the No Loitering
and Anchoring Area. This zone will
allow vessels to transit in and out of
marinas, piers, and vessel launch areas
throughout the duration of the Sail
Grand Prix. All vessels shall maintain
headway and shall not loiter or anchor
within the confines of Zone “D.”
Mariners can transit Zone “D”’ during
the Sail Grand Prix 2021 event,
decreasing the impact of the special
local regulation to the San Francisco
waterfront.

(c) Special local regulation. The
following regulations apply between 12
p-m. and 5:30 p.m. on the Sail Grand
Prix 2021 official practice and race days.

(1) Only support and race vessels will
be authorized by the COTP or
designated representative to enter Zone
“B” during the race event. Vessel
operators desiring to enter or operate
within Zone “A” or Zone “B” must
contact the COTP or a designated
representative to obtain permission to
do so. Persons and vessels may request
permission to transit Zone “A’”’ on VHF-
23A.

(2) Spectator vessels in Zone “C”
must maneuver as directed by the COTP
or designated representative. When
hailed or signaled by the COTP or
designated representative by a
succession of sharp, short signals by
whistle or horn, the hailed vessel must
come to an immediate stop and comply
with the lawful directions issues.
Failure to comply with a lawful
direction may result in additional
operating restrictions, citation for failure
to comply, or both.

(3) Spectator vessels in Zone “C”
must operate at safe speeds, which will
create minimal wake.

(4) Vessels in Zone “D” shall
maintain headway and shall not loiter
or anchor within the confines of Zone
“D.” Vessels in Zone “D”” must
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maneuver as directed by the COTP or
designated representative.

(5) Rafting and anchoring of vessels is
prohibited within Zones “A”, “B”, “C”,
and “D.”

(d) Enforcement periods. This special
local regulation will be enforced for the
official practices and race events from
12 p.m. to 5:30 p.m. each day from

March 24, 2022 through March 27, 2022.
At least 24 hours in advance of the
official practice and race events
commencing on March 24, 2022, the
COTP will notify the maritime
community of periods during which
these zones will be enforced via
Broadcast Notice to Mariners and in

writing via the Coast Guard Boating
Public Safety Notice.

Dated: November 30, 2021.
Taylor Q. Lam,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco.

[FR Doc. 2021-26416 Filed 12-15-21; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2021-0049]

Notice of Availability of an
Environmental Assessment for
Release of Lophodiplosis indentata for
Biological Control of Melaleuca
quinquenervia (Myrtaceae) in the
Contiguous United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of availability.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment (EA) relative
to permitting the release of
Lophodiplosis indentata (Diptera:
Cecidomyiidae) for the biological
control of Melaleuca quinquenervia
(Myrtaceae) in the contiguous United
States. Based on the EA and other
relevant data, we have reached a
preliminary determination that the
release of this control agent within the
contiguous United States will not have
a significant impact on the quality of the
human environment. We are making the
EA available to the public for review
and comment.

DATES: We will consider all comments
that we receive on or before January 18,
2022.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
www.regulations.gov. Enter APHIS—
2021-0049 in the Search field. Select
the Documents tab, then select the
Comment button in the list of
documents.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2021-0049, Regulatory Analysis
and Development, PPD, APHIS, Station

3A—03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at www.regulations.gov
or in our reading room, which is located
in room 1620 of the USDA South
Building, 14th Street and Independence
Avenue SW, Washington, DC. Normal
reading room hours are 8 a.m. to 4:30
p-m., Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Colin D. Stewart, Assistant Director,
Pests, Pathogens, and Biocontrol
Permits, Permitting and Compliance
Coordination, PPQ, APHIS, 4700 River
Road, Unit 133, Riverdale, MD 20737;
(301) 851-2327; email: Colin.Stewart@
usda.gov.

SUPPLEMENTARY INFORMATION: The
Animal and Plant Health Inspection
Service (APHIS) is proposing to issue
permits for the release of the fly,
Lophodiplosis indentata (Diptera:
Cecidomyiidae), into the contiguous
United States for use as a biological
control agent of Melaleuca
quinquenervia (Myrtaceae) (hereinafter
referred to as melaleuca).

Melaleuca, a large tree native to
Australia, New Caledonia, and Papua
New Guinea, was imported into Florida
in the late 19th century. It was planted
extensively in Palm Beach, Broward,
Collier, and Miami-Dade Counties.
Unsuccessful treatment campaigns
during the 1970s and 1980s culminated
in Federal and State listing of melaleuca
as a noxious weed. By the 1990s,
melaleuca covered more than 200,000
hectares of wetlands in south Florida. It
dramatically disrupted normal water
cycles, fire cycles, disturbance recovery
cycles, nutrient cycling, light
availability, and tree canopy. Despite
gains in controlling melaleuca using
three other biological control insects
(Oxyops vitiosa, Boreioglycaspis
melaleucae, and Lophodiplosis trifida),
aerial herbicides, and other control
efforts, many localized areas in Florida
are still overwhelmed by melaleuca.

The fly, Lophodiplosis indentata, is a
gall-forming melaleuca specialist that
lays eggs on new foliage of the tree.
When the eggs hatch, the emerging
larvae bore into leaf tissue, instigating a

gall (an abnormal growth) to form
around them. These galls distort young
foliage and result in reduced sapling
height.

A permit application has been
submitted to APHIS for the purpose of
releasing L. indentata into the
contiguous United States for use as a
biological control agent to add to the
impact of the three previously released
biological control agents in reducing the
severity of melaleuca infestations.

APHIS’ review and analysis of the
proposed action are documented in
detail in an environmental assessment
(EA), titled “Field Release of
Lophodiplosis indentata (Diptera:
Cecidomyiidae), for classical biological
control of Melaleuca quinquenervia
(Myrtaceae), in the contiguous United
States” (March 2021). We are making
the EA available to the public for review
and comment. We will consider all
comments that we receive on or before
the date listed under the heading DATES
at the beginning of this notice.

The EA may be viewed on the
Regulations.gov website or in our
reading room (see ADDRESSES above for
a link to Regulations.gov and
information on the location and hours of
the reading room). You may also request
paper copies of the EA by calling or
writing to the person listed under FOR
FURTHER INFORMATION CONTACT. Please
refer to the title of the EA when
requesting copies.

The EA has been prepared in
accordance with: (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DC, this 13th day of
December 2021.

Mark Davidson,

Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 2021-27254 Filed 12—15-21; 8:45 am]
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: FNS Information Collection
Needs Due to COVID-19; Comment
Request for Extending Approval for
OMB #0584—-0654

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Notice.

SUMMARY: FNS is seeking public
comment on its intent to ask the Office
of Management and Budget (OMB) to
extend approval of the information
collection under OMB approval #0584—
0654 from January 31, 2022 until August
27, 2023. In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on the
proposed extension of this currently
approved information collection, which
focuses on FNS’ information collection
needs due to COVID-19 based on
information currently known.

DATES: Written comments must be
received on or before January 18, 2022.

ADDRESSES: Comments may be sent to:
Maureen Lydon and Jamia Franklin of
the Food and Nutrition Service, U.S.
Department of Agriculture, via email to
Maureen.lydon@usda.gov and
Jamia.Franklin@usda.gov. Comments
will also be accepted through the
Federal eRulemaking Portal. Go to
http://www.regulations.gov, and follow
the online instructions for submitting
comments electronically.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will be
a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Jamia Franklin at
Jamia.franklin@usda.gov or 703—305—
2403, and Maureen Lydon at
Maureen.lydon@usda.gov, or 703—457—
7713.

SUPPLEMENTARY INFORMATION: Comments
are invited on: (a) The proposed
extension of OMB approval and whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions that were
used; (c) ways to enhance the quality,

utility, and clarity of the information to
be collected; and (d) ways to minimize
the burden of the collection of
information on those who are to
respond, including use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Title: FNS Information Collection
Needs due to COVID-19.

Form Number:

OMB Number: 0584—0654.

Expiration Date: January 31, 2022.

Type of Request: Extension of a
currently approved collection.

Abstract: As the Food and Nutrition
Service (FNS) continues responding to
the COVID-19 Coronavirus pandemic, it
is implementing a number of waivers
and program adjustments to ensure
Americans in need can access nutrition
assistance during the crisis while
maintaining recommended practices.

Two pieces of legislation have
detailed many of the program
adjustments available to FNS. The
Families First Coronavirus Response
Act (Pub. L. 116-127) (FFCRA) and the
Coronavirus Aid, Relief and Economic
Security (CARES) Act (Pub. L. 116-136)
provided a number of program
adjustments and additional funding,
respectively. The statutes describing
these waivers and flexibilities also have
reporting requirements. The Department
obtained OMB approval to collect the
information described in this Notice
(OMB 0584-0654; expiration 1/31/
2022). USDA anticipates the need to
collect data beyond the expiration date
and is seeking approval of this
Information Collection Request in order
to meet continuing information
collection and reporting requirements,
as well as program administration needs
to implement the CARES Act.

In addition to program adjustments
and waiver flexibilities authorized
under the FFCRA and CARES Act,
Section 12(1) of the Richard B. Russell
National School Lunch Act (42 U.S.C.
1760(1)) (NSLA) allows FNS to waive
statutory and regulatory requirements
established under the NSLA or Child
Nutrition Act of 1966 (42 U.S.C. 1771 et
seq.) for a State or eligible service
provider administering a Child
Nutrition Program (CNP). FNS issues
statewide waivers under NSLA waiver
authority in response to State agencies’
requests to facilitate the ability for
Program operators to carry out the
purposes of CNPs during COVID-19-
related operations. FNS has issued
waivers under NSLA authority to enable
program operators to operate CNPs with
appropriate safety measures in place
with respect to the COVID-19

pandemic. NSLA waiver authority
requires States or eligible service
providers in need of a waiver of
program requirements to submit a
detailed application that identifies the
statutory or regulatory requirements to
be waived. Applications must also
describe any actions undertaken to
remove barriers, describe the goal of the
waiver to improve services, and include
a description of the impediments to the
efficient operation and administration of
the program. States must provide notice
to the public regarding each waiver
request submitted to FNS, and States
that receive a waiver approval of
program requirements under NSLA
waiver authority must submit a report
on waiver implementation, including
whether the waiver resulted in
improved service