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50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF ENERGY
10 CFR Part 431
[EERE-2011-BT-DET-0045]
RIN 1905-AC55

Energy Conservation Program: Final
Determination of Fans and Blowers as
Covered Equipment

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule; final determination.

SUMMARY: The U.S. Department of
Energy (“DOE”) is classifying certain
fans and blowers as covered equipment
under Part A—1 of Title III of the Energy
Policy and Conservation Act, as
amended. Accordingly, this document
establishes the definition of equipment
that is considered fans and blowers.

DATES: This final determination is
effective September 20, 2021.

ADDRESSES: Docket: The docket, which
includes Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials, is
available for review at
www.regulations.gov. All documents in
the docket are listed in the
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as
information that is exempt from public
disclosure.

The docket web page can be found at
www.regulations.gov/docket/EERE-
2011-BT-DET-0045. The docket web
page contains instructions on how to
access all documents, including public
comments, in the docket.

FOR FURTHER INFORMATION CONTACT: Mr.
Jeremy Dommu, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Email:

ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Amelia Whiting, U.S. Department
of Energy, Office of the General Counsel,
GGC-33, 1000 Independence Avenue SW,
Washington, DC 20585. Telephone:
(202) 586-2588. Email:

Amelia. Whiting@hq.doe.gov.

For further information on how to
review other public comments and the
docket contact the Appliance and
Equipment Standards Program staff at
(202) 287—-1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Authority
B. Background
II. General Discussion
A. Definition and Scope of Coverage
B. Evaluation of Fans and Blowers as
Covered Equipment
1. Energy Consumption in Operation
2. Distribution in Commerce
3. Prior Inclusion as a Covered Product
4. Coverage Necessary To Carry Out the
Purposes of Part A—1
C. Final Determination
II. Procedural Issues and Regulatory Review
A. Review Under Executive Order 12866
B. Review Under the Regulatory Flexibility
Act
C. Review Under the National
Environmental Policy Act of 1969
D. Review Under Executive Order 13132
E. Review Under Executive Order 12988
F. Review Under the Unfunded Mandates
Reform Act of 1995
G. Review Under the Treasury and General
Government Appropriations Act, 1999
H. Review Under Executive Order 12630
I. Review Under the Treasury and General
Government Appropriations Act, 2001
J. Review Under Executive Order 13211
K. Information Quality
L. Congressional Notification
IV. Approval of the Office of the Secretary

I. Introduction

The following section briefly
discusses the statutory authority
underlying this determination, as well
as the relevant historical background to
the inclusion of fans and blowers as
covered equipment under the Energy
Policy and Conservation Act, as
amended (“EPCA”).1

1 All references to EPCA in this document refer

to the statute as amended through the Energy Act
of 2020, Public Law 116—260 (Dec. 27, 2020).

A. Authority

EPCA authorizes DOE to regulate the
energy efficiency of a number of
consumer products and certain
industrial equipment. (42 U.S.C. 6291—
6317) Title III, Part C2 of EPCA, added
by Public Law 95-619, Title IV, section
441(a) (42 U.S.C. 6311-6317, as
codified), established the Energy
Conservation Program for Certain
Industrial Equipment, which sets forth a
variety of provisions designed to
improve energy efficiency of certain
commercial and industrial equipment
(hereafter referred to as “covered
equipment”). The purpose of Part A-1
is to improve the efficiency of electric
motors and pumps and certain other
industrial equipment in order to
conserve the energy resources of the
Nation. (42 U.S.C. 6312(a))

EPCA specifies a list of equipment
that constitutes covered equipment.3
EPCA also provides that “covered
equipment” includes any other type of
industrial equipment for which the
Secretary of Energy (‘“Secretary”’)
determines inclusion is necessary to
carry out the purpose of Part A—1. (42
U.S.C. 6311(1)(L); 42 U.S.C. 6312(b))
EPCA specifies the types of equipment
that can be classified as industrial
equipment. (42 U.S.C. 6311(2) This
equipment includes fans and blowers.
(42 U.S.C. 6311(2)(B)(ii) and (iii)).
Industrial equipment must be of a type
that consumes, or is designed to
consume, energy in operation; is
distributed in commerce for industrial
or commercial use; and is not a covered
product as defined in 42 U.S.C.
6291(a)(2) of EPCA other than a
component of a covered product with
respect to which there is in effect a
determination under section 6312(c).
(42 U.S.C. 6311(2)(A)).

2For editorial reasons, upon codification in the
U.S. Code, Part C was redesignated Part A—1 and
hereafter referred to as Part A-1.

3“Covered equipment” means one of the
following types of industrial equipment: Electric
motors and pumps; small commercial package air
conditioning and heating equipment; large
commercial package air conditioning and heating
equipment; very large commercial package air
conditioning and heating equipment; commercial
refrigerators, freezers, and refrigerator-freezers;
automatic commercial ice makers; walk-in coolers
and walk-in freezers; commercial clothes washers;
packaged terminal air-conditioners and packaged
terminal heat pumps; warm air furnaces and
packaged boilers; and storage water heaters,
instantaneous water heaters, and unfired hot water
storage tanks. (42 U.S.C. 6311(1)(A)-(K))
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B. Background

On June 28, 2011, DOE published a
notice of proposed determination of
coverage proposing to determine that
fans, blowers, and fume hoods qualify
as covered equipment (“June 2011
NOPD”). 76 FR 37678. DOE noted that
there are no statutory definitions for
“fan,” “blower,” or ‘“‘fume hood,” and
presented definitions for consideration.
76 FR 37678, 37679.

In the June 2011 NOPD, DOE
preliminarily determined that coverage
of fans, blowers, and fume hoods is
necessary to carry out the purposes of
Part A—1 because coverage would
promote the conservation of energy
supplies. 76 FR 37678, 37680. DOE
estimated that technologies exist which
can reduce the electricity consumption
of fans and blowers by as much as 20
percent and that there are technologies
and design strategies for fume hoods
that could reduce energy use by 50
percent. Id. DOE requested comment on
the proposed definitions and its
preliminary determination that coverage
of fans, blowers, and fume hoods is
necessary to carry out the purposes of
Part A-1. 76 FR 37678, 37682.

DOE received seven comments in
response to the June 2011 NOPD from
the interested parties listed in Table II-
1 of this document.

DOE subsequently published a
framework document* detailing an
analytical approach for developing
potential energy conservation standards
for commercial and industrial fans and
blowers should the Secretary classify
such equipment as covered equipment.
78 FR 7306 (Feb. 1, 2013). In the January
2013 Framework Document, DOE also
requested feedback from interested
parties generally on issues related to test
methods for evaluating the energy
efficiency of commercial and industrial
fans and blowers (January 2013
Framework Document at pp. 16—25).

In the January 2013 Framework
Document DOE determined that it lacks
authority to establish energy
conservation standards for fume hoods
because fume hoods are not listed as a
type of equipment for which DOE could
establish standards (January 2013
Framework Document at p. 15). DOE
acknowledged that the fan that provides
ventilation for the fume hood consumes
the largest portion of energy within the
fume hood system, and that DOE
planned to cover all commercial and

4 Energy Conservation Standards Rulemaking
Framework for Commercial and Industrial Fans and
Blowers (“January 2013 Framework Document”) is
included in Docket EERE-2013-BT-STD-0006 and
available at www.regulations.gov/
document?D=EERE-2013-BT-STD-0006-0001.

industrial fan types, which includes
fans used to ventilate fume hoods. Id.

On December 10, 2014, DOE
published a notice of data availability
that presented a provisional analysis
estimating the economic impacts and
energy savings from potential energy
conservation standards for certain fans
and blowers. 79 FR 73246.

On April 1, 2015, DOE published a
notice of intent to establish a negotiated
rulemaking working group under the
Appliance Standards and Rulemaking
Federal Advisory Committee (hereafter
referred to as the “Working Group”) to
negotiate proposed definitions, and, as
applicable, certain aspects of a proposed
test procedure and proposed energy
conservation standards for fans and
blowers. 80 FR 17359. On May 1, 2015,
DOE published a second notice of data
availability of a revised provisional
analysis of the potential economic
impacts and energy savings that could
result from promulgating an energy
conservation standard for commercial
and industrial fans and blowers. 80 FR
24841 (“May 2015 NODA”).

The Working Group ° negotiations
comprised 16 meetings and three
webinars and covered scope, metrics,
test procedures, and energy
conservation standard levels for fans
and blowers.6 The Working Group
concluded its negotiations on
September 3, 2015, and approved by
consensus vote 7 a term sheet containing
recommendations for DOE on scope,
energy conservation standards, and a
test procedure for the subject industrial
equipment. The term sheet containing
the Working Group recommendations is
available in the commercial and

5The Working Group was comprised of
representatives from AAON, Inc.; AcoustiFLO LLG;
AGS Consulting LLC; AMCA; AHRI, Appliance
Standards Awareness Project; Berner International
Corp; Buffalo Air Handling Company; Carnes
Company; Daikin/Goodman; ebm-papst; Greenheck;
Morrison Products; Natural Resources Defense
Council; Newcomb & Boyd; Northwest Energy
Efficiency Alliance; CA IOUs; Regal Beloit
Corporation; Rheem Manufacturing Company;
Smiley Engineering LLC representing Ingersoll
Rand/Trane; SPX Cooling Technologies/CTI; The
New York Blower Company; Twin City Companies,
Ltd; U.S. Department of Energy; and United
Technologies/Carrier

6 Details of the negotiation sessions can be found
in the public meeting transcripts that are posted to
the docket for the energy conservation standard
rulemaking at: www.regulations.gov/
docket?D=EERE-2013-BT-STD-0006.

7 At the beginning of the negotiated rulemaking
process, the Working Group defined that before any
vote could occur, the Working Group must establish
a quorum of at least 20 of the 25 members and
defined consensus as an agreement with less than
4 negative votes. Twenty voting members of the
Working Group were present for this vote. Two
members (Air-Conditioning, Heating, and
Refrigeration Institute and Ingersoll Rand/Trane)
voted no on the term sheet.

industrial fans and blowers energy
conservation standard rulemaking
docket. (Docket No. EERE-2013-BT—
STD-0006, No. 179) ASRAC approved
the term sheet on September 24, 2015.
(Docket No. EERE-2013-BT-NOC-0005;
Public Meeting Transcript, No. 58, at p.
29) On November 1, 2016, DOE
published a third notice of data
availability (“November 2016 NODA”)
that presented a revised analysis based
on the scope and metric
recommendations of the term sheet. 81
FR 75742.

On January 10, 2020, DOE received a
petition from the Air Movement and
Control Association, International
(“AMCA”), Air Conditioning
Contractors of America, and Sheet Metal
& Air Conditioning Contractors of
America requesting that DOE establish a
Federal test procedure for certain
categories of fans based on an upcoming
industry test method, AMCA Standard
214, “Test Procedure for Calculating
Fan Energy Index (FEI) for Commercial
and Industrial Fans and Blowers” DOE
published a notice of petition and
request for public comment (“April
2020 Notice of Petition”). 85 FR 22677
(Apr. 23, 2020). AMCA, Air
Conditioning Contractors of America,
and Sheet Metal & Air Conditioning
Contractors have since withdrawn their
petition (AMCA, No.12, at p. 1).8

In preparation for this notice, on May
10, 2021, DOE published a request for
information requesting comments on a
potential fan or blower definition. 86 FR
24752 (“May 2021 RFI”).

On February 14, 2020, DOE published
in the Federal Register a final rule
which updated the procedures,
interpretations, and policies that DOE
will follow in the consideration and
promulgation of new or revised
appliance energy conservation
standards and test procedures under
EPCA. 85 FR 8626; see also 10 CFR part
430, subpart C, appendix A (i.e.,
“Process Rule”). The updated Process
Rule establishes the process DOE must
follow when undertaking a
determination of whether industrial
equipment should be covered under
EPCA. Section 5 of the Process Rule.

8 The parenthetical reference provides a reference
for information located in DOE Docket No. EERE—
2011-BT-DET-0045. The references are arranged as
follows: (Commenter name, comment docket ID
number, page of that document). If one comment
was submitted with multiple attachments, the
references are arranged as follows: (Commenter
name, comment docket ID number, attachment
number, page of that document). The attachment
number corresponds to the order in which the
attachment appears in the docket. If the information
was submitted to a different DOE docket, the DOE
Docket number is additionally specified in the
reference.
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Pursuant to the updated Process Rule, if
DOE determines to initiate the coverage
determination process, it will first
publish a notice of proposed
determination, providing an
opportunity for public comment of not
less than 60 days, in which DOE will
explain how coverage of the equipment
type that it seeks to designate as
“covered” is “necessary” to carry out
the purposes of EPCA. Section 5(b) of
the Process Rule. DOE will publish its
final decision on coverage as a separate
notice, an action that will be completed
prior to the initiation of any test
procedure or energy conservation

standards rulemaking (i.e., DOE will not
issue any requests for information,
notices of data availability, or any other
mechanism to gather information for the
purpose of initiating a rulemaking to
establish a test procedure or energy
conservation standard for the proposed
covered equipment prior to finalization
of the coverage determination). Section
5(c) of the Process Rule.

Because this coverage determination
was already in progress at the time the
revised Process Rule was published,
DOE is applying those provisions
moving forward (i.e., rather than
reinitiating the entire rulemaking

process). To date, DOE has not proposed
test procedures or energy conservation
standards for fans and blowers.

II. General Discussion

DOE developed this determination
after considering comments, data, and
information from interested parties that
represent a variety of interests. Table II—
1 lists the interested parties that have
provided comments on the January 2013
Framework,® June 2011 NOPD, April
2020 Notice of Petition,1° and May 2021
RFI relevant to the coverage
determination.

TABLE [I-1—JANUARY 2013 FRAMEWORK, JUNE 2011 NOPD, APRIL 2020 NOTICE OF PETITION, AND MAY 2021 RFI

WRITTEN COMMENTS

o o o January June 95’2”(; May
Organization(s) Reference in this NOPR Organization type 2013 2011 notice of 2021
framework NOPD o RFI
petition
Air Movement and Control Association Inter- AMCA e Trade AssoCiation .........ccccce. | coveeveeinrieenens X | e X
national.
Air-Conditioning, Heating, and Refrigeration Insti- | AHRI ........cccceiiiiniiiiiennn. Trade Association ............... X X X X
tute.
Appliance Standards Awareness Project, Amer- | Efficiency Advocates ........... Efficiency Organizations ...... | ....ccccovieenne X | e | e,
ican Council for an Energy-Efficient Economy,
National Consumer Law Center, and Natural
Resources Defense Council.
Appliance Standards Awareness Project/National | ASAP/NRDC ..........cccccouenen. Efficiency Organization ........ | .covinicenis | eevvvieeiiiis | e, X
Research Defense Council.
Appliance Standards Awareness Project, North- | ACEEE et al ... Efficiency Organization ....... X | i | v | i
west Energy Efficiency Alliance, Natural Re-
sources Defense Council, and Alliance to Save
Energy.
China World Trade Organization, Technical Bar- | China WTO/TBT ..........cc...... Government Entity .......ccccoee | covviiiiiiniens X | e | e,
riers to Trade National Notification and Enquiry
Center.
Cooling Technology Institute ...........ccccevireeiennne CTl e Trade AssOCIation .......cccceeee | woerieenereninens
Daikin Applied ... | Daikin . | Manufacturer .... FETR I
Ebm-papst INC .......cccccviiiiiiiiiic e Ebm-papst ........ccccoeiiiiine Manufacturer ............c.c...... X
Edison Electric Institute .........ccccoooiiiiiniiiiicnine EEl oo Utility oo, X
Greenheck Group ........ Greenheck ............ Manufacturer ..........cccceevvvii | vveeneiiiees
Ingersoll Rand/Trane Ingersoll Rand/Trane Manufacturer .... X
Johnson Controls ......... Johnson Controls .. Manufacturer .........ccoececein | cvevieiiiiie
Lennox International Inc ......... Lennox ........... Manufacturer ... X
Marley Engineered Products LLC . MEP ..o Manufacturer .........cocoeevcvis | e,
Morrison Products Inc ..........ccccceee ... | Morrison Products Manufacturer .... X
Northwest Energy Efficiency Alliance ................... NEEA ... . | Efficiency Organizations ...... | .....ccccveeeene
Pacific Gas and Electric Company, Southern PG&E, SCE, SDG&E .......... ULlItY oo | e,
California Edison, San Diego Gas and Electric
Company.
Pacific Gas and Electric Company, San Diego CAIOUs ....cccevviiciiiie, Utility oo, X X | e | e
Gas and Electric, Southern California Gas
Company, and Southern California Edison.

The comments received specific to the procedures). The comments from

fan and blower definition, fan and
blower coverage, and DOE’s decision
regarding a definition and coverage for
fans and blowers are discussed in the
paragraphs that follow. However, DOE
does not reference or respond to
comments made by interested parties
regarding issues that are outside the
scope of this final determination (e.g.,
comments related to potential energy
conservation standards and test

9DOE Docket No. EERE-2013-BT-STD-0006.
10DOE Docket No. EERE-2020-BT-PET-0003.

interested parties and term sheet
recommendations related to the test
procedures and energy conservation
standards will be addressed separately
as part of any potential rulemaking for
establishing test procedures and energy
conservation standards for fans and
blowers. Further, comments related to
fume hoods are not discussed in this
final determination as DOE has
determined it does not have the

11DOE also proposed a definition of “fume

hood,” but as discussed DOE has determined it

statutory authority to include fume
hoods as covered equipment.

A. Definition and Scope of Coverage

Although EPCA lists fans and blowers
as types of equipment that may be
defined as industrial equipment, these
terms are not defined. (See 42 U.S.C.
6311(2)(B)(ii) and (iii)) As noted, DOE
proposed definitions for “fan” and
“blower” in the June 2011 NOPD.11 76

does not have statutory authority to include fume

hoods as covered equipment.
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FR 37678, 37679. Specifically, DOE
proposed the following definitions:

A fan is an electrically powered device
used in commercial or industrial systems to
provide a continuous flow of a gas, typically
air, for ventilation, circulation, or other
industrial process requirements. Fans are
classified as axial or centrifugal. Axial fans
move an airstream along the axis of the fan.
Centrifugal fans generate airflow by
accelerating the airstream radially. A fan may
include some or all of the following
components: motor and motor controls, rotor
or fan blades, and transmission and housing.

A blower is a type of centrifugal fan.

Id.

In response to the June 2011 NOPD,
the CA I0OUs encouraged DOE to consult
test procedures of AMCA, American
Society of Heating, Refrigeration and
Air-Conditioning Engineers
(“ASHRAE”), and National Fire
Protection Association, as well as any
other test procedures that may be
relevant to this rulemaking. They also
encouraged DOE to develop a more
robust definition for blowers suggesting
that fans and blowers are differentiated
by the method used to move the air and
by the system pressure they must
operate against. The CA IOUs
recommended DOE rely on specific
ratios of the discharge pressure over the
suction pressure, to define fans and
blowers. The CA IOUs also urged DOE
to ensure that the definitions for fans do
not overlap with residential air handlers
or commercial packaged air
conditioning units. (CA I0Us, No. 6, at
pp- 3-5).

In response to the June 2011 NOPD,
NEEA asked whether the proposed
definition of “fan” included mixed flow
fans which have aspects of both an axial
and centrifugal fan, citing a tubular
centrifugal fan as an example of this
type of fan. NEEA also asked whether
the proposed definition of “blower”
would include mixed flow blowers that
have aspects of both an axial and
centrifugal fan and are frequently used
for laboratory exhaust applications.
(NEEA, No. 5, at p. 1-2). The Efficiency
advocates encouraged DOE to cover
mixed flow fans (Efficiency advocates,
No. 4, at p. 3).

In response to the June 2011 NOPD,
AMCA commented generally that the
proposed definitions of fans and
blowers were not consistent with the
established fan industry definitions and
recommended that DOE adopt the
relevant industry standards (AMCA, No.
7,at p. 3).

Taking into consideration the
comments received to the June 2011
NOPD, in the January 2013 Framework
Document, DOE considered the

following definitions for “fan”” and
“blower:”

Commercial/Industrial Fan: A device used
in commercial or industrial systems to
provide a continuous flow of a gas, typically
air, by an impeller fit to a shaft and
bearing(s). A fan may be manufactured with
or without a housing component.

Blower: An axial or centrifugal fan with a
specific ratio between 1.11 and 1.20.

(January 2013 Framework Document at
pp- 7 and 9)

DOE also acknowledged that the
terms “fan”” and “blower” are used
interchangeably by the industry.
(January 2013 Framework Document at
p-9)

In response to the January 2013
Framework Document, the CA I0Us
commented that AMCA 99-10,
“Standards Handbook” 12 included a fan
definition and that the American
Society of Mechanical Engineers
(“ASME”) relied on specific ratios of the
total pressure at the outlet of the
equipment over the total inlet pressure
to distinguish between fans, blowers,
and compressors. The CA I0Us
commented that DOE should ensure the
definitions for fans, blowers, and
compressors 13 are aligned to prevent
any loopholes. (Docket No. EERE-2013—
BT-STD-0006; CA I0Us, No. 11, at p.
3) Morrison Products commented that
while the industry used the terms fan
and blower interchangeably, they
recommend using the ASME
terminology. (Docket No. EERE-2013—
BT-STD-0006; Morrison Products, No.
15, at p. 5) AMCA commented that the
terms fan and blower were used
interchangeably and suggested a
definition for the term fan.14 (Docket

12 ANSI/AMCA Standard 99-10: Standards
Handbook. Available at www.amca.org.

13 Fans and compressors are equipment used to
move amounts of gas (generally air). A fan moves
gas with a low increase in pressure while a
compressor moves gas with a high increase in
pressure. DOE established a definition of
compressor as follows: A machine or apparatus that
converts different types of energy into the potential
energy of gas pressure for displacement and
compression of gaseous media to any higher
pressure values above atmospheric pressure and has
a pressure ratio at full-load operating pressure
greater than 1.3. See 10 CFR 431.342.

14 AMCA recommended defining fan as a rotary
bladed machine designed to convert mechanical
power to air power in order to maintain continuous
flow from the inlet(s) to outlet(s). Energy output is
limited to 25 kJ/kg of air. A fan contains the
following basic components: (a) Impeller(s): Rotary
bladed aerodynamic component responsible for the
total energy increase of the airstream delivered by
the fan; (b) Fan Structure: Any integral
component(s) necessary to support the impeller,
alter(s) the energy-composition of the airstream, or
direct(s) flow into or out of the impeller. These
components must be present when testing to
develop performance ratings of the fan; (c) Inlet:
Surface(s) bounded by a portion of the fan structure
across which air enters the fan; (d) Outlet:

No. EERE-2013-BT-STD-0006; AMCA,
No. 19, at pp. 4, 43) The American
Council for an Energy-Efficient
Economy and other efficiency
organizations 15 (““ACEEE, et al.”)
commented in support of establishing a
broad definition for fans and then
specify which fans should be excluded
from coverage, as this approach is more
administrable and less subject to
unintended loopholes. ACEE, et al. also
commented that the a distinction
between fans, blowers, and compressors
has not been established. (Docket No.
EERE-2013-BT-STD-0006; ACEEE, et
al.; No. 25, at p. 3) In response to the
January 2013 Framework Document,
ebm-papst commented that the terms
“commercial” and “industrial” would
require further clarification and that a
fan definition should rely on physical
features (e.g., size, performance,
construction). Ebm-papst noted that in
Europe, an impeller fitted to a shaft and
bearing is not considered a “fan”.
Rather the entity that combines the
impeller with an electric motor is
considered the fan manufacturer.
(Docket No. EERE-2013-BT-STD-0006;
emb-papst, No. 20, at p. 6) Emb-papst
added a fan description from the
European Ventilation Industry
Association which describes a fans as:
“A fan is a combination of an
impeller(s) and motor. It may also
include a housing, mechanical drive
and a variable speed drive.” (Docket No.
EERE-2013-BT-STD-0006; emb-papst,
No. 20, at p. 8)

Consistent with DOE’s
acknowledgement, the Working Group
commented that the terms “fan” and
“blower” are used interchangeably in
the U.S. market and suggested
eliminating the term “blower” to avoid
potential confusion. (Docket No. EERE—
2013-BT-STD-0006; Public Meeting
Presentation, No. 106, at p. 47) To the
extent that a blower would meet the
criteria in the proposed definition, it is
a fan. As such, DOE is not considering
further a separate definition for
“blower.”

DOE reviewed existing industry
standards to compare how industry
standards define the terms fan and
blower and distinguish this equipment
from compressors. AMCA 99-10 16
includes an energy limit of 25 kilojoule

Surface(s) bounded by a portion of the fan structure
from which air exits the fan. (Docket No. EERE—
2013-BT-STD-0006; AMCA, No. 19, at p. 43)

15 Appliance Standards Awareness Project,
Northwest Energy Efficiency Alliance, Natural
Resources Defense Council, and Alliance to Save
Energy.

16 ANSI/AMCA Standard 99-10: Standards
Handbook. Available at www.amca.org.
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(“kJ”)/kilogram (‘kg”) of air 17 in its fan
definition. As discussed, the specific
ratio is often used to separate fans
(specific ratio less than or equal to 1.11),
blowers (specific ratio greater than 1.11
and less than or equal to 1.20), and
compressors (specific ratio greater than
1.20), however, ASME states that this
distinction in common practice is
imprecise.1® The ISO 13349:2010,
“Fans—Vocabulary and definitions of
categories” 19 defines fans based on a
maximum energy limit of 25 kJ/kg of air
and indicates that this is equivalent to
a specific ratio of 1.3. DOE presented
this information to the Working Group.
(Docket No. EERE-2013-BT-STD-0006;
Public Meeting Presentation, No. 106, at
p. 47). Subsequently, the Working
Group developed a draft definition of
fan as follows: ““a rotary bladed machine
used to convert power to air power with
an energy output limited to 25 kJ/kg of
air; typically consisting of an impeller,
a shaft, bearings, a structure or housing,
transmission, driver, and control if
included by the manufacturer at the
time of sale”. The Working Group noted
that this definition was still a work in
progress and that AMCA would consult
its technical committee to confirm the
value used to characterize the energy
output limit (Docket No. EERE-2013—
BT-STD-0006; Public Meeting
Presentation, No. 106, at pp. 45, 47).
Subsequently, AMCA'’s fan technical
committee commented in support of the
Working Group’s definition. (Docket No.
EERE-2013-BT-STD-0006; AMCA, No.
74, at p. 1) This definition was later
included as a draft working definition in
a draft term sheet with some
modifications as follows: “a rotary
bladed machine used to convert power
to air power, with an energy output
limited to 25 kJ/kg of air, consisting of
an impeller, a shaft, bearings, and a
structure or housing; and includes any
transmissions, driver, and/or controls if
integrated, assembled, or packaged by
the manufacturer at the time of sale.”
(Docket No. EERE-2013-BT-STD-0006;
Draft Term Sheet, No. 143 at p. 1) The
approved term sheet did not include a
recommended definition of “fan,” as the
definition established by the Working
Group was still considered a draft
definition at the time. (Docket No.
EERE-2013-BT-STD-0006; Public

17 This value characterizes the increase in
pressure of the air being moved by the fan. An
energy output of 25 kJ/kg is equivalent to a pressure
ratio of 1.3. For an air density of 1.2 kg/m3, the fan
pressure is 1.2 x 25 kJ/kg, i.e., 30 kPa, and the
pressure ratio is calculated as (100+30)/100 = 1.30
(where atmospheric pressure = 100 kPa).

18 ASME PTC 11-2008 Standard: Fans. Available
at www.asme.org.

19JSO 13349:2010 Fans—Vocabulary and
definitions of categories. Available at www.iso.org.

Meeting Transcript, No. 165 at p. 76)
Ingersoll Rand/Trane, commented in
support of the fan definition as drafted
by the Working Group (Docket No.
EERE-2013-BT-STD-0006; Ingersoll
Rand/Trane, No. 153 at p. 6).

A recent industry test procedure,
AMCA 214-21,20 includes a definition
similar to that drafted by the Working
Group. AMCA 214-21 defines a fan as
follows: ““a rotary bladed machine used
to convert electrical or mechanical
power to air power, with an energy
output limited to 25 kJ/kg of air. It
consists of an impeller, a shaft and
bearings and/or driver to support the
impeller, as well as a structure or
housing. A fan may include a
transmission, driver, and/or motor
controller.”

In the May 2021 RFI, DOE requested
comments on this definition and the
potential addition of the descriptor
“commercial and industrial” with the
term “fan” to clarify that the subject
fans are industrial equipment and that
the term excludes ceiling fans and
furnace fans, both covered products
defined at 10 CFR 430.2. In the May
2021 RFI, DOE also initially determined
that the terms “fan” and ““blower” can
be used interchangeably. 86 FR 24752,
24754.

In response to the May 2021 RFI,
ASAP/NRDC supported the adoption of
the AMCA 214-21 definition of fan as
the definition for commercial and
industrial fans. (ASAP/NRDC, No. 14, at
p- 1) PG&E, SCE, SDG&E also
commented in support of this
definition. In addition, PG&E, SCE,
SDG&E commented that the AMCA
214-21 fan definition included an
energy output limit of 25 kJ/kg of air
which is appropriate to distinguish a fan
from a compressor (PG&E, SCE, SDG&E,
No. 17, at pp. 1-2). Further, PG&E, SCE,
SDG&E noted that the definition for fans
in AMCA 214-21 includes the option
(but not the requirement) for a motor
controller and is not specific to
electrically-driven equipment. PG&E,
SCE, SDG&E, also noted that the
definition does not specify a fan flow
angle and includes centrifugal, axial,
and mixed-flow blade orientations (i.e.,
what are commonly referred to as
“blowers”). (PG&E, SCE, SDG&E, No.
17, at p. 2). AMCA, Greenheck, and
ebm-papst supported the definition of
fan in AMCA 214-21 and further
verified that they consider the terms
“fan”” and “‘blower” to be
interchangeable (AMCA, No. 12, at p. 3;

20 ANSI/AMCA 214-21, Test Procedure for
Calculating Fan Energy Index (FEI) for Commercial
and Industrial Fans and Blowers. (“AMCA 214—
217)

ebm-papst, No. 19, at p. 1; Greenheck,
No. 18, at p. 1). AMCA also supported
DOE’s position that the definition of
compressor in the compressor
regulation sufficed to differentiate fans
from compressors. (AMCA, No. 12, at p.
3) Ebm-papst stated that limiting the
energy output to 25 kJ/kg of air on the
fan definition is appropriate to
distinguish a fan from a compressor
(ebm-papst, No. 19, at p. 1). In addition,
AMCA commented that fans that use
steam, combustion, or drivers other than
electric motors suitable to be powered
by the electricity “grid” should be
exempted from any future DOE
regulation. (AMCA, No. 12, at p. 2)

DOE is establishing a definition for
fan or blower, which provides the scope
of coverage of the final determination,
and is identical to the definition of
“fan” in AMCA 214-21. DOE has
determined that the terms “fan” and
“blower” are used interchangeably in
the U.S. market and therefore applies
the same definition to the terms “fan”
and ‘“blower” (also referred to
collectively as “fan’” in the remainder of
this final determination).

DOE notes that the maximum energy
limit of 25 kJ/kg of air is equivalent to
a pressure ratio of 1.3.21 The value of 1.3
matches the pressure ratio used in the
definition of compressor at 10 CFR
431.342. Based on the comments from
interested parties and on the existing
DOE definition of “‘compressor,” DOE
concludes that the maximum fan energy
limit of 25 kJ/kg is appropriate to
distinguish fans from compressors and
is adopting this upper limit in the
definition.

With regard to the criterion that a fan
must convert “‘electrical and mechanical
power into air power,” fans that are
powered by an engine or any other
driver would meet this criterion as the
engine or other driver would be
providing mechanical power that is
converted into air power. Inclusion of
the term “mechanical”’ covers fans that
are sold without an electric motor or
other driver and which convert
mechanical power into airpower.

In response to the May 2021 RFI,
Ebm-papst agreed that the “fan”
definition in AMCA 214-21 is
appropriate for the coverage
determination and commented that the
“commercial and industrial fan”
definition, as based on the AMCA 214—
21 fan definition, should include
circulating fans that are not ceiling fans
as defined at 10 CFR 430.2. (ebm-papst,

21For an air density of 1.2 kg/m3, the fan pressure
is 1.2 x 25 kJ/kg, i.e., 30 kPa, and the pressure ratio
is calculated as (100 + 30)/100 = 1.30 (where
atmospheric pressure = 100 kPa).
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No. 19, at p. 1) PG&E, SCE, SDG&E
commented that including the terms
“commercial and industrial” with “fan”
would limit confusion with residential
products, i.e., circulating fans and
furnace fans. (PG&E, SCE, SDG&E, No.
17, at p. 2) CTI generally supported the
adoption of the AMCA 214-21
definition of fan as the definition for
commercial and industrial fans but
asserted that the definition was unclear
as to which fans would fall within
DOE’s scope of coverage. CTI explained
that they were neutral on the term
“commercial and industrial” to further
describe fans, but expressed concern
with the fans that could fall under such
descriptor. In addition, CTI expressed
concerns that embedded fans were not
explicitly excluded from the scope of
AMCA 214-21, only its foreword, and
thought that embedded fans should be
specifically excluded from the scope of
AMCA 214-21. (CTI, No. 13, pp. 1-2)
AMCA recommended that ceiling fans
and furnace fans be explicitly excluded
from the scope of any potential DOE
regulation because of the existing
regulations of those products. (AMCA,
No. 12, at p. 3)

While generally supporting use of the
AMCA 21421 definition as the DOE
definition for “fan”, AHRI expressed
that “commercial and industrial” had a
“special meaning” not identical to the
214—-21 definition of fan and that hat
required further elaboration by DOE.
AHRI recommended that the definition
for “commercial and industrial fan”
needs to make clear that fans within
scope are industrial equipment,

including commercial fans per 42 U.S.C.

6311(2), and exclude ceiling fans,
furnace fans, and fans embedded in
other consumer products. (AHRI, No.
16.2, at p. 2). AHRI also suggested a
definition for “‘commercial and
industrial fans” that would exclude
equipment that utilizes single-phase
electricity and exclude equipment with
a rated fan shaft power less than or
equal to 1 hp (or fan electrical input
power above 0.89 kilowatts), and listed
specific equipment categories
containing fans for which AHRI
recommends exclusions (AHRI, No.
16.1, at p. 1; 16.2, at pp. 2, 3). AHRI
asserted that collectively these
exclusions would be consistent with the
scope of the AMCA 214-21 test
procedure, the scope of the test
procedure as recommended in the
petition presented in the April 2020
Notice of Petition, and the scope of the
test procedure and energy conservation
standards as recommended by the
Working Group. AHRI also expressed
concern that manufacturers of DOE

regulated equipment that contain
commercial and industrial fans would
be subject to double regulations. (AHRI,
No. 16.2, at p. 3). Ebm-pabst, while
stating its support of the AMCA 214-21
“fan”” definition for use in DOE’s
coverage determination, also suggested
that furnace fans and ceiling fans, as
defined in 10 CFR 430.2, should be
specifically excluded in the
“commercial and industrial fan”
definition and commented that fans
operating at three-phase or rated at
greater than 127 volts would typically
be considered as commercial and
industrial fans (ebm-papst, No. 19, at
p.1). MEP recommended that the
definition for a commercial and
industrial fan should include a
requirement for polyphase electric
current with a fan shaft power greater
than 3 hp, to avoid including
“residential fans” in regulations. (MEP,
No. 15, at p. 1). AMCA commented that
the scope of any potential DOE
regulation should be based on a lower
shaft power limit of 1 horsepower to
align with ASHRAE 90.1-2019 and the
2021 International Energy Conservation
Code. (AMCA, No.12, at p. 3)

While generally supporting use of the
AMCA 214-21 definition as the DOE
definition for “fan”, Greenheck
recommended establishing a separate
definition for fans that are embedded in
a manufactured assembly where the
assembly includes functions other than
air movement require further definition
that considers the utility, function and
overall energy consumption and
efficiency of the manufactured
assembly. (Greenheck, No. 18, p. 1) MEP
also recommended that DOE establish a
separate definition for embedded fans as
provided by AMCA 214-21 and to make
clear that embedded fans are not
included in the definition of “fans.”
(MEP, No. 15, at p. 1) CTI commented
that the majority of fan energy savings
derive from standalone fans as opposed
to embedded fans. CTI commented that
an exemption for fans used in heat
rejection equipment is appropriate
because the overall performance of the
heat rejection equipment is the key
metric and not the performance of the
individual fan component. (CTI, No. 13,
at p. 2)

In response to the April 2020 Notice
of Petition, DOE received a number of
comments relevant to the scope of the
determination. AHRI commented that
DOE should initiate a new coverage
determination process and that the final
scope of coverage should be limited to
stand-alone fans. AHRI commented that
HVACR and water heating equipment is
built, tested, rated, and certified as a
completed design; and that modifying a

component, including fans, would
change the performance of the
equipment. AHRI commented that
energy conservation standards could
create a safety issue for replacement
fans in equipment to the extent that
compliance with safety and
performance standards could be affected
by a change in the fan performance.

(Docket No. EERE-2020-BT-PET-0003;
AHRI, No. 14 at p. 3) 22 Daikin
commented in support of AHRI’s
comment. (Docket No. EERE-2020-BT—
PET-0003; Daikin, No. 8 at p. 1) Lennox
similarly opposed regulating fans that
are components of HVACR equipment.
(Docket No. EERE-2020-BT-PET-0003;
Lennox, No. 5 at pp. 2—-3)

In response to the April 2020 Notice
of Petition, Johnson Controls
commented in support of initiating a
coverage determination for commercial
and industrial fans and blower products
within the same scope and noted
exemptions of the petition by AMCA,
the Air Conditioning Contractors of
America, and the Sheet Metal & Air
Conditioning Contractors of America.
Johnson Controls commented that they
strongly oppose any regulatory
measures aimed at fans that are
components of heating, ventilation, and
air conditioning (“HVAC”) equipment
where the primary purpose of the
equipment is to heat or cool a space,
and for which there are already well-
established equipment-level energy
efficiency. (Docket No. EERE-2020-BT—
PET—-0003; Johnson Controls, No. 10 at

.1)

In this final rule, DOE is no longer
including the description “commercial
and industrial” with the term “fan”,
since DOE has determined that this
language is redundant, given the
statutory definition of “industrial
equipment” in 42 U.S.C. 6311(2). In
addition, as noted above, comments also
raised questions as to whether including
“commercial and industrial” would
provide more clarity or provoke more
uncertainty. The definition of
“industrial equipment” explicitly
excludes covered products, other than a
component of a covered product. (42
U.S.C. 6311(2)(A)(iii)) Therefore, the
inclusion of “‘commercial and
industrial” is not necessary to clarify
the exclusion of ceiling fans and furnace
fans, both covered products defined at
10 CFR 430.2.

While fans would typically operate on
three-phase power and not on single-
phase power, this criterion does not
necessarily distinguish a fan as
industrial equipment, because some

22 As previously discussed, AHRI repeated these
arguments in response to the May 2021 RFL
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fans are sold without a motor (making

it impossible to determine whether they
would be operated on single-phase or
three-phase power) and some fans could
potentially be operated with either a
three-phase or single-phase motor. As
such, DOE is not including a phase
criterion as part of the definition since
it does not sufficiently distinguish a fan
as industrial equipment.

Further, while larger fans (i.e., fans
with higher fan shaft input power) are
typically used in commercial and
industrial applications, some with lower
fan shaft input power are also used in
smaller commercial and industrial
applications. Because nothing would
formally prevent the use of a fan with
a lower shaft input power in
commercial and industrial applications,
DOE is not using shaft input power in
defining fans and finds the definition
as-is will provide sufficient demarcation
between industrial equipment and
consumer products. DOE may consider
fan shaft power when establishing the
scope for potential fan test procedures
and energy conservation standards.

Commenters raised concerns that
including embedded fans would
produce overlapping standards and
create multiple standard cycles, and
questioned how DOE would evaluate
performance of embedded fans that
work as a component of a system. As
discussed, the statutory definition of
“industrial equipment” generally
excludes covered products, but does not
exclude the component of covered
products. EPCA explicitly provides that
industrial equipment can be a
component of a covered product if the
Secretary determines in a rule that such
equipment is to a significant extent,
distributed in commerce other than as
component parts for consumer products
and such equipment otherwise meets
the definition of industrial equipment.
(42 U.S.C. 6311(2)(A)(iii); 42 U.S.C.
6312(c)) While some fans that meet the
definition of “fan” as defined in this
Final Determination may be component
parts of consumer products, not all fans
as defined are such. Therefore, whether
a fan is embedded is not a criterion that
can be reliably used to identify “fans”.

While some commenters
recommended specific exclusions from
the fan definition, as stated and
discussed in detail in section II.B, DOE
has determined that fans as defined in
this final determination and without
further exclusions qualify as “‘covered
equipment” under part A—1 of Title III
of EPCA. (See 42 U.S.C. 6311(2)(A) and
42 U.S.C. 6312(b)) This final
determination does not establish test
procedures or energy conservation
standards for fans. In evaluating

potential test procedures and energy
conservation standards, DOE will
consider the extent to which any such
test procedures or standards are
appropriate and justified for specific
ans.

Based on the foregoing discussion,
DOE is establishing the term “fan” to
mean a rotary bladed machine used to
convert electrical or mechanical power
to air power, with an energy output
limited to 25 kilojoule (kJ)/kilogram (kg)
of air. It consists of an impeller, a shaft,
and bearings and/or driver to support
the impeller, as well as a structure or
housing. A fan may include a
transmission, driver, and/or motor
controller. DOE is applying the same
definition to the term ““blower”.

B. Evaluation of Fans and Blowers as
Covered Equipment

As stated previously and discussed in
detail in the following paragraphs, DOE
has determined that fans (i.e., fans and
blowers) meet the criteria for inclusion
as “‘covered equipment.” (See 42 U.S.C.
6311(2)(A) and 42 U.S.C. 6312(b))

In response to the April 2020 Notice
of Petition, AHRI commented that any
final coverage determination that would
rely on the analysis performed during
the ASRAC process would not be
appropriate given concerns related to
the fan performance data used which
was not certified performance data and
was not confirmed to be reflective of
fans that are components of HVACR and
water heating equipment. (Docket No.
EERE-2020-BT-PET-0003; AHRI, No.
14 at p. 3) Lennox commented that the
June 2011 NOPD analysis lacked
specificity and that DOE should account
for the findings of the Working Group.
(Docket No. EERE-2020-BT-PET-0003;
Lennox, No. 5 at p. 2)

The November 2016 NODA analysis
included market and technical
information to characterize and evaluate
the impacts of potential standards on
certain embedded fans. 81 FR
75742,75751. As presented and
discussed in detail in sections I1.B.1,
I1.B.2, and II.B.4 of this document, DOE
has updated its analysis to account for
the findings of the Working Group and
additional information collected after
the publication of the November 2016
NODA.

As noted, EPCA provides that
“covered equipment” includes any
other type of industrial equipment
which the Secretary classifies as
covered equipment for which the
Secretary has determined coverage is
necessary to carry out the purpose of
Part A-1. 42 U.S.C. 6311(1)(L).
“Industrial equipment” is any article of
specifically listed equipment that is of

a type, which (1) in operation
consumes, or is designed to consume,
energy; (2) to any significant extent, is
distributed in commerce for industrial
or commercial use; (3) is not a “covered
product,” and (4) for which the
Secretary has determined coverage is
necessary to carry out the purpose of
Part A—1. (42 U.S.C. 6311(2)(A); 42
U.S.C. 6312(b))

EPCA lists fans (i.e., fans and blowers)
among the equipment that may be
industrial equipment. (42 U.S.C.
6311(2)(B)(ii) and (iii)) DOE addresses
the requirements for determining that
fans are “industrial equipment”” and
“covered equipment” in the following
paragraphs.

1. Energy Consumption in Operation

To qualify as “industrial equipment”
fans and blowers must be of a type
which in operation consumes, or is
designed to consume, energy. (42 U.S.C.
6311(2)(A)(1))

In the 2011 NOPD, DOE used
information from the 2009 U.S. Energy
Information Administration (“EIA”)
Annual Energy Outlook (“AEO”) to
estimate the total energy consumption
of equipment covered under the then
proposed definitions of fan and blower
in the commercial sector.23 DOE also
used the 2009 EIA Manufacturing
Energy Consumption Survey to estimate
the total electricity consumption of the
industrial sector. DOE then used
information on the percentage of fan
and blower electricity use in industry
from an American Council for an
Energy-Efficient Economy study 24 to
calculate fan and blower electricity use
in the industrial sector. DOE estimated
that “commercial fans and blowers”
consumed 139,533 million kWh of
electricity per year while “industrial
fans and blowers’’ consumed 90,057
million kWh of electricity per year. 76
FR 37678, 37979.

In response to the 2011 NOPD and the
May 2021 RFI, AHRI commented that
the energy consumption estimate
provided by DOE was based on outdated
data and did not account for energy
saving measures required by the major
energy building codes in the U.S. AHRI
stated that ASHRAE Standard 90.1—
2010 Energy Standard for Buildings
Except Low-Rise Residential Building

23DOE used AEQ’s estimate of total energy
consumption in commercial buildings by end use
(e.g., lighting, cooking, and office equipment) and
selected “ventilation” as the representative end use
for fans as this equipment is used to provide
building ventilation.

24Energy Efficiency and Electric Motors, Report
PB-259 129, A.D. Little, Inc. 1976., U.S. Federal
Energy Administration, Office of Industrial
Programs. Springfield, VA: National Technical
Information Service.
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(“ASHRAE Standard 90.1”) includes
limits on the energy consumption of
commercial fans and has been adopted
in most states. (AHRI, No. 3, at pp. 2—
3)

For this final determination, DOE
updated its analysis to include
information from a 2021 DOE study to
estimate the amount of motor electricity
use represented by fans and blowers in
the industrial and commercial sectors.25
Based on this study, DOE estimates that
fans and blowers consume 192,085
million kWh of electricity per year in
the commercial sector and 112,942
million kWh of electricity per year in
the industrial sector.

Both the estimates from the June 2011
NOPD and the updated estimates
demonstrate that fans and blowers
consume energy in operation. Therefore,
DOE concludes that fans and blowers
satisfy the first element of “industrial
equipment” required by 42 U.S.C.
6311(2)(A)@d).

2. Distribution in Commerce

To qualify as “industrial equipment”
fans and blowers must be, to a
significant extent, distributed in
commerce for industrial and
commercial use.26 (42 U.S.C.
6311(2)(A)(i1))

DOE published shipments estimates
for certain varieties of fans to support
the November 2016 NODA analysis. The
November 2016 NODA analyzed a
subset of fans operating with a shaft
input power equal to or greater than 1
horsepower and fan air power equal to
or less than 150 horsepower as
recommended in the term sheet.
Generally, the scope excluded certain
fans used in HVACR equipment subject
to DOE energy conservation standards
and specific categories of fans such as
safety fans. 81 FR 75742, 75745-75746
(Docket No. EERE-2013-BT-STD-0006;
No. 179, Recommendation #1, 2, 3, 5, at
pp. 1-4)

In the November 2016 NODA, DOE
estimated annual shipments of fans in
scope of the analysis to be 1.18 million
with approximately 18 percent for use
in industrial applications and 82
percent for use in commercial
applications. (Docket No. EERE-2013—

251.S Department of Energy (January 2021),
United States Industrial and Commercial Motor
System Market Assessment Report. Volume 1:
Characteristics of the Installed Base. Retrieved
February 2, 2021, from eta-publications.Ibl.gov/
sites/default/files/u.s._industrial_and_commerical_
motor_system_market_assessment_report_vol_1_
.pdf.

26 DOE notes that distribution for residential use
does not preclude coverage as covered equipment
so long as to a significant extent the equipment is
of a type that is also distributed in commerce for
industrial and commercial use.

BT-STD-0006; National Impact
Analysis Spreadsheet, No. 192) The
shipments of all fans and blowers
covered under the definition of “fan” as
established in this final determination
are likely higher.

In response to the November 2016
NODA analysis, A.O. Smith Corporation
(“A.O. Smith”) commented that there
were additional categories of equipment
that incorporate fans. A.O Smith listed
equipment such as boilers, water
heaters, and pool heaters. (Docket No.
EERE-2013-BT-STD-0006; A.O. Smith,
No. 219 at p. 2) Greenheck listed other
HVACR equipment that were not
captured in DOE’s estimate. (Docket No.
EERE-2013-BT-STD-0006; Greenheck,
No. 221.1 at pp. 20-21) However, A.O.
Smith and Greenheck did not provide
quantitative information to estimate
these shipments. (Docket No. EERE—
2013-BT-STD-0006; A.O. Smith, No.
219 at p. 2; Greenheck, No. 221.1 at pp.
20-21) AHRI commented that they
estimated the number of fans in HVACR
equipment to be between five to 14
million units. (Docket No. EERE-2013—
BT-STD-0006; AHRI, No. 222 at p. 15)
Daikin commented in support of this
estimate and added that DOE
overestimated the number of fans in air-
handling units, noting that air-handler
shipments should be closer to 130,000—
230,000. (Docket No. EERE-2013-BT—
STD-0006; Daikin, No. 216 at p. 4)
AHRI submitted additional shipments
data to the California Energy
Commission (“CEC”) Fan rulemaking
docket which included updated
shipments estimates.2?

DOE reviewed the data submitted by
AHRI to the CEC and subsequently
revised the shipment estimates prepared
for the November 2016 NODA.
Specifically, DOE revised (1) air
handling unit shipments from 330,402
units to 65,000 units; (2) chiller
shipments from 12,759 to 27,000 units
and used 7 instead of 14 fans per unit
to calculate corresponding fan units;
and (3) the number of fans per unit used
in commercial packaged air-
conditioning and heating equipment by
capacity range.2® The updates reduced
the total shipments for the fans analyzed

27 AHRI’s submission to the CEC docket is
available here: CEC Docket 17-AAER-06,
TN#221201-1. Available at: efiling.energy.ca.gov/
GetDocument.aspx?tn=221201-
1&DocumentContentld=26700.

28 For return and exhaust fans, DOE assumed an
average of 0.06 to 0.85 fans per unit depending on
the capacity of the unit instead of 0.5 to 1.5 fans
per unit. See Table 6 of CEC Docket 17-AAER-06,
TN#221201-1. Available at: efiling.energy.ca.gov/
GetDocument.aspx?tn=221201-
1&DocumentContentld=26700.

in the November 2016 NODA from 1.18
million to 721,725 units.29

Based on the shipments data, DOE
estimates the shipments of fans and
blowers to be at least 721,725 units per
year. Both the estimates from the June
2011 NOPD and the updated estimates
demonstrate that fans and blowers are
distributed in commerce to a significant
extent for industrial and commercial
use, satisfying the second statutory
element to qualify as “industrial
equipment”. (See 42 U.S.C.
6311(2)(A)(ii))

3. Prior Inclusion as a Covered Product

To qualify as “industrial equipment”
fans and blowers must not be a “covered
product” as that term is defined in 42
U.S.C. 6291(a)(2). (42 U.S.C.
6311(2)(A)(iii))

“Covered product” is defined through
reference to the enumerated list of
products at section 6292(a) of EPCA,
which includes “any other type of
consumer product which the Secretary
classifies as a covered product”
pursuant to certain statutory criteria. (42
U.S.C. 6291(a)(2)) The fans and blowers
are not included in the enumerated list
of covered products in section 6292(a)
of EPCA and the Secretary has not
previously determined such fans and
blowers to be covered products, though
DOE does regulate ceiling fans and
furnace fans. Further, the definition of
fans (i.e., fans and blowers) established
in this document explicitly excludes
ceiling fans and furnace fans, both
defined at 10 CFR 430.2. Therefore,
equipment that is covered under the
definition of ‘““fans” (i.e., fans and
blowers” established in this document
are not covered products as that term is
defined in 42 U.S.C. 6291(a)(2).

DOE concludes that the third element
of “industrial equipment” is satisfied.
(See 42 U.S.C. 6311(2)(A)(iii))

4. Coverage Necessary To Carry Out the
Purposes of Part A—1

The purpose of Part A—1 is to improve
the energy efficiency of electric motors,
pumps, and certain other industrial
equipment to conserve the energy
resources of the Nation. (42 U.S.C.
6312(a)) In the 2011 NOPD, DOE
initially determined that coverage of
fans and blowers was necessary to carry
out the purposes of Part A—1 of EPCA
because coverage would potentially
promote the conservation of energy

29 The November 2016 NODA analyzed certain
categories of fans with a fan shaft input power equal
to or greater than 1 horsepower and fan air power
equal or less than 150 horsepower as recommended
in the term sheet. (Docket No. EERE-2013-BT—
STD-0006; No. 179, Recommendation #1, 2, 3, 5,
at pp.1-4)
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resources. DOE estimated that
technologies exist that could reduce the
electricity consumption of fans by as
much as 20 percent.30 76 FR 37678,
37680.

In response to the 2011 NOPD, the CA
I0Us commented that commercial and
industrial fans and blowers represent a
significant potential for energy savings.
To illustrate the potential energy
savings, the CA IOUs presented
estimates of how different blade designs
compare in terms of energy efficiency,
noting that some designs (i.e., airfoil,
backward curved/inclined centrifugal
fans and vanaxial axial fans) are better
than others. (CA IOUs, No. 6 at pp. 1-
2)

In response to the June 2011 NOPD,
AHRI commented that systems that
includes commercial and industrial fans
and blowers are already subject to DOE
energy conservation standards. AHRI
asserted that Part A—1’s purpose has
already been achieved through DOE’s
energy conservation standards for
commercial equipment; the minimum
energy efficiency requirements within
these standards adequately account for
the energy consumption of various
components within a system, including
fans and blowers. (AHRI, No. 3 at pp. 1-
2) In response to the January 2013
Framework Document, AHRI added that
setting energy conservation standards
for fans and blowers used in HVAC
applications would not ensure an
optimized energy savings solution for
this category of equipment and that
ASHRAE Standard 90.1 already
includes fan efficiency requirements for
certain categories of HVAC fans. (Docket
No. EERE-2013-BT-STD-0006; AHRI,
No. 12 at p. 1) Also, in response to the
January 2013 Framework Document,
AMCA, EEI, Lennox, commented that
DOE’s analysis should account for the
existing fan efficiency requirements in
ASHRAE Standard 90.1. (Docket No.
EERE-2013-BT-STD-0006; AMCA, No.
19 at pp. 5, 32; EEI, No. 13 at p. 2;
Lennox, No. 18, at p. 3;) Ingersoll Rand/
Trane noted that HVAC equipment that
incorporate fans are already subject to
minimum efficiency requirements in
ASHRAE Standard 90.1. For fans going
into these HVAC equipment, Ingersoll
Rand/Trane commented that any
improvements in the fan energy
efficiency would not results in any
energy savings as the HVAC equipment
would continue to be designed to meet
the equipment level metrics required by
ASHRAE 90.1. (Docket No. EERE-2013—
BT-STD-0006; Ingersoll Rand/Trane,

30 Martin, N., Worrel, E., et al. Emerging Energy
Efficient Industrial Technologies, LBNL-46990, 10/
2000.

No. 24, at p. 2) In response to the June
2011 NOPD, CTT also commented that
much of the energy savings for
standalone fans is already captured in
ASHRAE 90.1 and in the International
Energy Conservation Code. (CTI, No. 13,
at p. 2)

In response to the May 2021 RFI,
AHRI reiterated its concern that the data
evaluated in DOE’s previous NODA
analyses used a fan database with fan
performance characteristics that may
not have appropriately represented
embedded fans. (AHRI, No. 16.2, at p. 5)
Greenheck recommended that DOE
reevaluate the potential energy savings
for fans based on the new fan energy
requirements included in the 2019
version of ASHRAE 90.1, as well as
savings obtained from ongoing utility
incentive programs, related state energy
standards/codes and industry
performance certifications programs.
(Greenheck, No. 18, at pp. 2, 3)

In the November 2016 NODA, DOE
provided estimates of national energy
savings that may result from potential
energy conservation standards.3? DOE
analyzed six efficiency levels (“ELs"’)
representing lower efficiency fans
(“baseline level ’—ELO) and higher
efficiency fans (“max tech”—ELS6). To
develop these efficiency levels, DOE
identified existing technology options
that affect efficiency. DOE then
conducted a screening analysis to
review each technology option and
decide whether it: (1) Is technologically
feasible; (2) is practicable to
manufacture, install, and service; (3)
would adversely affect product utility or
product availability; or (4) would have
adverse impacts on health and safety.
The technology options remaining after
the screening analysis consisted of a
variety of impeller designs and guide
vanes. DOE used these technology
options to divide the fan groups into
subgroups and conducted a market-
based assessment of the prevalence of
each subgroup at the different efficiency
levels analyzed. DOE analyzed six
efficiency levels in the November 2016
NODA, including one efficiency level
representing the efficiency target as
recommended by AMCA 32 as well as
additional levels above and below. 81
FR 75742, 75748. DOE estimated that
technologies exist that could reduce the
electricity consumption of a baseline fan

31 The national impact analysis tool and results
supporting the November 2016 NODA are available
online at https://www.regulations.gov/document/
EERE-2013-BT-STD-0006-0192.

32 See AMCA’s DOE Fan efficiency Proposal
presented at the 59th AMCA Annual Meeting,
January 24, 2015.

by as much as 30 percent,33 resulting in
national energy savings ranging from
0.79-6.96 quads site savings over the 30
year analysis period (2.2 to 19.1 quads
Full Fuel Cycle) depending on the EL
considered. (Docket No. EERE-2013—
BT-STD-0006; National Impact
Analysis Spreadsheet, No. 192)

Regarding ASHRAE Standard 90.1
and its effect on the current mix of fan
and blower efficiencies on the market,
DOE considered confidential sales data
provided by AMCA in development of
fan efficiency distributions for the
November 2016 NODA. DOE collected
additional technical and market
information specific to embedded fans
to represent both the embedded fan and
standalone fan markets. DOE applied
these efficiency distributions to account
for the fact that more efficient fans are
already on the market when estimating
energy savings from potential energy
conservation standards. 81 FR 75742,
75751-75752.34 Further, since the
publication of the November 2016
NODA, the industry standard in
ASHRAE Standard 90.1 applicable to
fans was revised to include updated fan
efficiency requirements corresponding
to approximately the stringency level in
EL 3 as analyzed in the November 2016
NODA.35 Because ASHRAE Standard
90.1 is approximately as stringent as EL
3 in the 2016 NODA analysis, the
figures and analysis from the 2016
NODA can be used to determine
remaining potential energy savings,
assuming a full implementation of the
fan requirements in ASHRAE 90.1. Even
assuming full implementation of
ASHRAE Standard 90.1, DOE estimates
that there would remain a potential for
additional energy savings ranging from
0.55-5.5 quads site energy savings (1.5
to 15.1 quads FFC energy savings) over
the 30 year analysis period.36

The national energy savings results
presented in the November 2016 NODA

33Based on the difference in fan efficiency targets
at ELO and EL6.

34The efficiency distributions reflect market
shares of fan shipments by efficiency level in the
absence of an energy conservation standard. In the
November 2016 NODA, DOE assumed that some
fans are already being purchased at efficiency levels
above the baseline. See “LCC Input” tab of the
national impact analysis tool (Row #39) Available
at https://www.regulations.gov/document/EERE-
2013-BT-STD-0006-0192.

35 ANSI/ASHRAE/IES Standard 90.1-2019 (I-P),
Energy Standard for Buildings Except Low-Rise
Residential Buildings. Section 6.5.3.1.3 “Fan
efficiency”.

36 To estimate these savings, DOE subtracted the
national energy savings estimates at EL3 from the
national energy savings estimates as projected by in
the November 2016 NODA. The national impact
analysis tool and results supporting the November
2016 NODA are available online at https://
www.regulations.gov/document/EERE-2013-BT-
STD-0006-0192.
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and the subsequent estimates that
assume full implementation of relevant
industry standards demonstrate that
coverage of fans and blowers and energy
conservation standards that may result
from such coverage would improve the
efficiency of fans and blowers. Such
standards would further the purpose of
Part A—1, to conserve the energy
resources of the Nation.

C. Final Determination

Based on the foregoing discussion,
DOE concludes that including fans and
blowers, as defined in this final
determination, as covered equipment is
necessary to carry out the purposes of
Part A—1. Based on the information
discussed in sections I1.B.1, II.B.2, and
II.B.3 of this final determination, DOE is
classifying fans and blowers as covered
equipment.

This final determination does not
establish test procedures or energy
conservation standards for fans and
blowers. DOE will address test
procedures and energy conservation
standards through its normal
rulemaking process.

III. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

This coverage determination has been
determined to be not significant for
purposes of Executive Order (“E.O”)
12866, “Regulatory Planning and
Review,” 58 FR 51735 (Oct. 4, 1993). As
a result, the Office of Management and
Budget (“OMB”’) did not review this
final determination.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (“IRFA”) for any rule that by
law must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.
As required by E.O. 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(Aug. 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s website (https://energy.gov/
gc/office-general-counsel).

DOE reviewed this final rule under
the provisions of the Regulatory

Flexibility Act and the policies and
procedures published on February 19,
2003. This final determination does not
establish test procedures or standards
for fans and blowers. On the basis of the
foregoing, DOE certifies that this final
determination has no significant
economic impact on a substantial
number of small entities. Accordingly,
DOE has not prepared an IRFA for this
final determination. DOE will transmit
this certification and supporting
statement of factual basis to the Chief
Counsel for Advocacy of the Small
Business Administration for review
under 5 U.S.C. 605(b).

C. Review Under the National
Environmental Policy Act of 1969

Pursuant to the National
Environmental Policy Act (NEPA) of
1969, DOE has analyzed this proposed
action in accordance with NEPA and
DOE’s NEPA implementing regulations
(10 CFR part 1021). DOE has determined
that this rule qualifies for categorical
exclusion under 10 CFR part 1021,
subpart D, appendix A6 because it is
strictly procedural and meets the
requirements for application of a CX.
See 10 CFR part 1021410. Therefore,
DOE has determined that promulgation
of this rule is not a major Federal action
significantly affecting the quality of the
human environment within the meaning
of NEPA, and does not require an
Environmental Assessment or
Environmental Impact Statement.

D. Review Under Executive Order 13132

E.O. 13132, “Federalism,” 64 FR
43255 (Aug. 10, 1999), imposes certain
requirements on Federal agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. The
Executive order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive order also requires agencies to
have an accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process it will follow in the
development of such regulations. 65 FR
13735.

EPCA governs and prescribes Federal
preemption of State regulations as to
energy conservation for the industrial
equipment that is the subject of this
final determination. (42 U.S.C.
6316(a)(10); 42 U.S.C. 6297) Regarding

equipment for which DOE has made a
coverage determination pursuant to 42
U.S.C. 6311(1)(L) the preemption
provisions of 42 U.S.C. 6297 begin on
the date on which a final rule
establishing an energy conservation
standard is issued by the Secretary,
except that any State or local standard
prescribed or enacted for the equipment
before the date on which the final rule
is issued shall not be preempted until
the energy conservation standard
established by the Secretary for the
equipment takes effect. (42 U.S.C.
6316(a)(10)) This final determination
does not establish energy conservation
standards for fans and blowers. DOE has
examined this final determination and
concludes that it does not preempt State
law or have substantial direct effects on
the States, on the relationship between
the Federal government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by E.O. 13132.

E. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of E.O.
12988, “Civil Justice Reform,” imposes
on Federal agencies the general duty to
adhere to the following requirements:
(1) Eliminate drafting errors and
ambiguity, (2) write regulations to
minimize litigation, (3) provide a clear
legal standard for affected conduct
rather than a general standard, and (4)
promote simplification and burden
reduction. 61 FR 4729 (Feb. 7, 1996).
Regarding the review required by
section 3(a), section 3(b) of E.O. 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any,
(2) clearly specifies any effect on
existing Federal law or regulation, (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction, (4)
specifies the retroactive effect, if any, (5)
adequately defines key terms, and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this final
determination meets the relevant
standards of E.O. 12988.
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F. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (“UMRA”’) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 1044, sec.
201 (codified at 2 U.S.C. 1531). For a
regulatory action likely to result in a
rule that may cause the expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy. (2 U.S.C. 1532(a), (b)). The
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
proposed ‘“‘significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect them. On
March 18, 1997, DOE published a
statement of policy on its process for
intergovernmental consultation under
UMRA. 62 FR 12820. DOE’s policy
statement is also available at
www.energy.gov/sites/prod/files/gcprod/
documents/umra_97.pdf.

This final determination does not
contain a Federal intergovernmental
mandate, nor is it expected to require
expenditures of $100 million or more in
any one year by the private sector. As
a result, the analytical requirements of
UMRA do not apply.

G. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final determination would not have any
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

H. Review Under Executive Order 12630

Pursuant to E.O. 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (Mar. 15, 1988),
DOE has determined that this final

determination would not result in any
takings that might require compensation
under the Fifth Amendment to the U.S.
Constitution.

I. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for Federal agencies to review most
disseminations of information to the
public under information quality
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). Pursuant to
OMB Memorandum M—-19-15,
Improving Implementation of the
Information Quality Act (April 24,
2019), DOE published updated
guidelines which are available at
www.energy.gov/sites/prod/files/2019/
12/f70/DOE%20Final %20
Updated%20I1QA %20
Guidelines%20Dec%202019.pdf. DOE
has reviewed this final determination
under the OMB and DOE guidelines and
has concluded that it is consistent with
applicable policies in those guidelines.

J. Review Under Executive Order 13211

E.O. 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use,” 66
FR 28355 (May 22, 2001), requires
Federal agencies to prepare and submit
to OIRA at OMB, a Statement of Energy
Effects for any significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that (1)
is a significant regulatory action under
Executive Order 12866, or any successor
Executive order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use.

This final determination is not
establishing energy conservation
standards for fans and blowers. It is not
a significant energy action, nor has it
been designated as such by the
Administrator at OIRA. Accordingly,
DOE has not prepared a Statement of
Energy Effects.

K. Information Quality

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology Policy (“OSTP”),
issued its Final Information Quality
Bulletin for Peer Review (‘“‘the
Bulletin”). 70 FR 2664 (Jan. 14, 2005).
The Bulletin establishes that certain
scientific information shall be peer
reviewed by qualified specialists before
it is disseminated by the Federal
Government, including influential
scientific information related to agency
regulatory actions. The purpose of the
bulletin is to enhance the quality and
credibility of the Government’s
scientific information. Under the
Bulletin, the energy conservation
standards rulemaking analyses are
“influential scientific information,”
which the Bulletin defines as ‘“‘scientific
information the agency reasonably can
determine will have, or does have, a
clear and substantial impact on
important public policies or private
sector decisions.” Id. at 70 FR 2667.

In response to OMB’s Bulletin, DOE
conducted formal peer reviews of the
energy conservation standards
development process and the analyses
that are typically used and has prepared
a report describing that peer review.37
Generation of this report involved a
rigorous, formal, and documented
evaluation using objective criteria and
qualified and independent reviewers to
make a judgment as to the technical/
scientific/business merit, the actual or
anticipated results, and the productivity
and management effectiveness of
programs and/or projects. DOE has
determined that the peer-reviewed
analytical process continues to reflect
current practice, and the Department
followed that process for developing
energy conservation standards in the
case of the present action.

L. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this final determination prior to its
effective date. The report will state that
it has been determined that the rule is
a “major rule” as defined by 5 U.S.C.
804(2).

IV. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final determination.

37 “Energy Conservation Standards Rulemaking
Peer Review Report.” 2007. Available at
www.energy.gov/eere/buildings/downloads/energy-
conservation-standards-rulemaking-peer-review-
report-0.
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List of Subjects in 10 CFR 431

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements, Small
businesses.

Signing Authority

This document of the Department of
Energy was signed on August 13, 2021,
by Kelly Speakes-Backman, Principal
Deputy Assistant Secretary and Acting
Assistant Secretary for Energy Efficiency
and Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on August 13,
2021.

Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.

For the reasons set forth in the preamble,
DOE amends part 431 of chapter II,
subchapter D, of title 10 of the Code of
Federal Regulations, as set forth below:

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 1. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317; 28 U.S.C.
2461 note.

m 2. Add subpart J to read as follows:

Subpart J—Fans and Blowers

Sec.

431.171 Purpose and scope.
431.172 Definition.
431.173-431.176 [Reserved].

Subpart J—Fans and Blowers

§431.171 Purpose and scope.

This subpart contains provisions
regarding fans and blowers, pursuant to
Part C of Title III of the Energy Policy
and Conservation Act, as amended, 42
U.S.C. 6311-6317. This subpart does not
cover “ceiling fans” as that term is
defined and addressed in part 430 this
chapter, nor does it cover “furnace fans”

as that term is defined and addressed in
part 430 of this chapter.

§431.172 Definition.

Fan or blower means a rotary bladed
machine used to convert electrical or
mechanical power to air power, with an
energy output limited to 25 kilojoule
(kJ)/kilogram (kg) of air. It consists of an
impeller, a shaft and bearings and/or
driver to support the impeller, as well
as a structure or housing. A fan or
blower may include a transmission,
driver, and/or motor controller.

§§431.173-431.176 [Reserved].
[FR Doc. 2021-17715 Filed 8-18-21; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 742, 743, 748, 758,
and 774

[Docket No. 210810-0160]
RIN 0694-AF47

Control of Firearms, Guns,
Ammunition and Related Articles the
President Determines No Longer
Warrant Control Under the United
States Munitions List (USML)

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Final rule; technical corrections.

SUMMARY: On January 23, 2020, the
Department of Commerce published a
final rule in conjunction with a
Department of State final rule to revise
Categories I (firearms, close assault
weapons and combat shotguns), II (guns
and armaments), and III (ammunition/
ordnance) of the United States
Munitions List (USML) and transfer
items that no longer warrant control on
the USML in the International Traffic in
Arms Regulations (ITAR) to the
Commerce Control List (CCL). This final
rule makes corrections and clarifications
to the January 23 rule. The changes
made in this final rule are intended to
make the requirements easier to
understand, interpreted consistently,
and in accordance with the intent of the
Commerce January 23 rule.

DATES: This rule is effective September
20, 2021.

FOR FURTHER INFORMATION CONTACT:
Steven Clagett, Office of
Nonproliferation Controls and Treaty
Compliance, Nuclear and Missile
Technology Controls Division, tel. (202)
482-1641 or email steven.clagett@
bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

On January 23, 2020, the Department
of Commerce published the final rule,
Control of Firearms, Guns, Ammunition
and Related Articles the President
Determines No Longer Warrant Control
Under the United States Munitions List
(USML) (85 FR 4136) (referred to
henceforth as the “Commerce January
23 rule”) in conjunction with a
Department of State final rule to revise
Categories I, II, and III of the USML in
the ITAR (85 FR 3819) (referred to
henceforth as the “State January 23
rule”). The Department of Commerce in
issuing the January 23 rule described
how articles the President determined
no longer warrant control under USML
Category I—Firearms, Close Assault
Weapons and Combat Shotguns;
Category II—Guns and Armament; and
Category IIl—Ammunition/Ordnance
were to be controlled on the CCL of the
Export Administration Regulations
(EAR). The Commerce January 23 rule
was published in conjunction with the
State January 23 rule, issued by the
Department of State, Directorate of
Defense Trade Controls (DDTC),
completing the initial review of the
USML that began in 2011 and making
conforming changes to the EAR to
control these items on the Commerce
Control List (CCL).

This final rule makes certain
corrections and clarifications for the
changes made in the Commerce January
23 rule. These changes are made to
improve understanding of the 0x5zz
Export Control Classification Numbers
(ECCNs) for items that transitioned from
USML Categories I and III to the CCL
and to the associated control structure
added to the EAR. These changes are
informed by BIS’s experience of
licensing, classifying, and enforcing the
export control requirements specific to
these items. These changes are also
informed by BIS’s experience of
conducting outreach and answering
questions from the public on the
changes made to the EAR in the
Commerce January 23 rule. The changes
made in this final rule are intended to
make the requirements easier to
understand, provide for consistent
interpretation, and ensure the
requirements are in accordance with the
intent of the Commerce January 23 rule.

Corrections and Clarifications

In § 740.9(b) (Exports of items
temporarily in the United States), this
final rule removes the last sentence of
the introductory text of paragraph (b)(1)
and adds that same sentence as
introductory text to paragraph (b). This
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sentence applies to all of paragraph (b),
and so needed to be placed in the
introductory text of paragraph (b)
instead of paragraph (b)(1) to clarify the
scope of its application.

In § 742.17 (Exports of firearms to
OAS member countries), this final rule
revises the cross reference to
§ 748.12(d)(4) by updating that to
reference paragraph (d)(3) instead of
(d)(4). Paragraph (d)(4) does not exist
and paragraph (d)(3) is what is intended
in the described cross reference to
§748.12.

In § 743.4 (Conventional arms
reporting), this final rule removes the
penultimate sentence of paragraph (a).
This final rule removes this sentence to
conform with the clarification made to
§ 758.1(g)(4)(ii) that this requirement
only applies when a filer is following
the alternative submission method for
conventional arms reporting.

In § 743.4, this final rule revises the
second sentence of paragraph (h) to
remove the phrase ‘six character ECCN
classification (i.e., 0A501.a or 0A501.b)’
and adds in its place the phrase ‘items
paragraph classification (i.e., .a, or .b)
for ECCN 0A501.” This change is made
to conform with the change made to
§ 758.1(g)(4)(ii) to reduce the number of
characters to be included in the
Commodity description block to
identify ECCN 0A501.a or .b firearms
under the alternative submission
method under paragraph (h).

In § 748.12 (Firearms import
certificate or import permit), this final
rule revises paragraph (b)(1) by
removing the reference to supplement
no. 6 to part 748. Previously, the second
parenthetical phrase in paragraph (b)(1)
caused confusion for some exporters by
incorrectly referencing supplement no.
6, which is reserved. To avoid this
confusion, this final rule clarifies
§ 748.12(b)(1) by removing the
parenthetical phrase that refers to
supplement no. 6 to part 748. As an
additional conforming change, in
supplement no. 6 to part 748, this final
rule revises the supplement to remove
the heading and bracketed text to avoid
confusion for some exporters. This
change is made to supplement no. 6 to
part 748 because the heading and
bracketed text is unnecessary for a
reserved supplement. However, because
part 748 includes supplement nos. 7 to
9, this final rule continues to reserve
supplement no. 6, as a placeholder for
future use.

In § 748.12(d) (Procedures for using
document with license application), this
final rule revises paragraph (d)(3) to add
a new Note 2. New Note 2 clarifies that
license applications for exports and
reexports to an Organization of

American States (OAS) member country
must include the initial Inter-American
Convention Against the Illicit
Manufacturing of and Trafficking in
Firearms, Ammunition, Explosives, and
other Related Materials (Firearms
Convention) (FC) Import Certificate.
This note also clarifies that all BIS
licenses for ECCNs 0A501 and 0A505
commodities will include a standard
rider that requires that the applicant/
exporter have a current FC Import
Certificate on file prior to export. The
note clarifies that while FC Import
Certificates are usually valid for 1 year,
BIS licenses are valid for 4 years. This
clarification addresses a common
question that BIS has received regarding
the validity period of FC Import
Certificates as compared to the validity
period of BIS licenses. This note
clarifies that it is the responsibility of
the exporter to have a current copy of
the FC import certificate prior to making
an export under the authorization of the
license.

Also in § 748.12(e) (Requirement to
obtain an import certificate or permit for
other than OAS member states), this
final rule adds a new Note 3 to
paragraph (e)(3). New Note 3 clarifies
the requirements for BIS license
applications for ECCNs 0A501 and
0A505 commodities when the license
application is not for exports to an OAS
country. Note 3 clarifies that license
applicants for exports and reexports to
countries requiring that a government-
issued certificate or permit be obtained
prior to importing the commodity must
have the initial government-issued
certificate or permit prior to any export
under BIS license. Note 3, similar to
Note 2, notes the usual, shorter validity
periods of government-issued certificate
or permit compared to the four year
validity period of BIS licenses and
clarifies that the applicant/exporter
must have a current government-issued
certificate or permit on file prior to
export under the license. The rider
included on these licenses also
addresses the scenario where if
subsequently a foreign government
decides a government issued certificate
or permit is required, the existing
license would already take that into
account and require the exporter or
reexporter to obtain the government-
issued certificate or permit prior to
making the export or reexport. Lastly, as
a conforming change, this final rule
redesignates Note 2 to paragraph (e) as
Note 4 to paragraph (e).

In § 758.1 (The electronic export
information (EEI) filing to the automated
export system (AES)), this final rule
revises paragraph (g)(4)(ii) (Identifying
end item firearms by ‘““items” level

classification or other control descriptor
in the EEI filing in AES), to make two
clarifications. The first change clarifies
that the requirement in paragraph
(g)(4)(ii) is only applicable when an
exporter will use the alternative
submission method under § 743.4(h) for
conventional arms reporting. BIS is
making this change in response to
questions from the public asking for
clarification because they prefer using
the standard method under § 743.4(h)
or, as a result of how their software
systems are set up for filing EEI in AES,
that meeting the requirement under
paragraph (g)(4)(ii) is not possible. This
clarification will make it clear that
when relying on the standard method,
this additional EEI filing requirement in
AES is not applicable. The second
clarification that BIS makes is to shorten
the text required in the commodity
description block in the EEI filing in
AES. Instead of requiring the six
character ECCN classification (i.e.,
0A501.a or 0A501.b), or, for shotguns
controlled under 0A502, the phrase
‘0A502 barrel length less than 18
inches,’ filers will now be required,
when relying on the alternative
submission method, to insert ‘.a’ or ‘.b’
for 0A501, or ‘SB’ instead of ‘0A502
barrel length less than 18 inches” in the
commodity description block in the EEI
filing in AES. This change is possible
because the ECCN is already included in
another block in the EEI filing in AES.
BIS can therefore shorten the required
text, which will assist filers by
eliminating problems related to the
limited number of characters allowed in
the commodity description block, while
continuing to allow BIS to identify the
items as firearms and shotguns in the
AES data.

In ECCN 0AO018, this final rule
removes the ECCN. No items are
currently in this ECCN 0A018, so this
change is limited to removing the
heading and the cross reference to
0A505 for “parts” and “‘components”
for ammunition that, immediately prior
to March 9, 2020, were classified under
0A018.b. Because the January 23 rule
has been effective for over one year, this
cross reference is no longer needed.

In ECCN 0A501, this final rule makes
thirteen changes to the control text for
clarity. These changes include adding
additional notes and technical notes, as
well as other clarifications to the text to
make the control parameters easier to
understand and, therefore, interpreted
consistently. These corrections and
clarifications to 0A501 are described as
follows:

This final rule adds a new Technical
Note to 0A501.a. This technical note
clarifies that the non-automatic and
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semi-automatic firearms described in
0A501 includes those chambered for the
Browning Machine Gun (BMG)
cartridge.

This final rule revises 0A501.c to add
the term ‘striker’ after the term
‘hammers’ in two places to indicate that
the term is synonymous for purposes of
this control parameter.

This final rule adds a new Technical
Note to 0A501.c to clarify that barrel
blanks that have reached a stage in
manufacturing in which they are either
chambered or rifled are controlled by
0A501.c.

This final rule revises 0A501.d to
remove the phrase ‘greater than 16
rounds’ and add in its place the phrase
17 to 50 rounds’ for clarity.

This final rule revises Note 2 to
0A501.d to add a cross reference to the
USML to specify that magazines with a
capacity greater than 50 rounds are
controlled under USML Category 1.

This final rule adds a new Note 3 to
0A501.e. This note clarifies that the
term ‘frames (receivers)’ as used under
0A501.e refers to any “part” or
“component” of the firearm that has or
normally has a serial number when
required by law. This new note also
clarifies that the scope of 0A501.e for
frames (receivers) is synonymous with a
“part” or “‘component” that ATF
regulates as a “firearm.”

This final rule revises ECCN
0A501.y.1 by adding a parenthetical
phrase after the term stocks to clarify
that stocks include adjustable,
collapsible, blades and braces. This final
rule also adds the terms ‘handguards’
and ‘forends’ to ECCN 0A501.y.1 to
clarify that stocks also include the
handguard and the forend. Both of these
amendments to ECCN 0A501.y.1 are
clarifications, not additions to the
parameters of the items controlled
under the entry. As a conforming
change to the addition of striker to
ECCN 0A501.c, this final rule adds the
term ‘striker’ after the term ‘hammers’ in
the parenthetical phrase for the
exclusions from 0A501.y.1.

This final rule removes and reserves
ECCN 0A501.y.2 to .y.5. This change is
made because the vast majority of items
that would otherwise meet the control
parameters under 0A501.y.2 to y.5 were
subject to the EAR prior to March 9,
2020 (the effective date of the
Commerce January 23 rule) and are
designated as EAR99 on the basis of
paragraph (b)(1) of “specially designed.”
Based on BIS official classifications
since January 23, 2020, no additional
commodities have been identified that
would warrant keeping these
commodities in 0A501.y. Therefore, the
items that are controlled under ECCN

0A501.y.2 to y.5 are those commodities
that meet the control parameters and
were moved to the EAR on March 9,
2020. However, the items identified as
being classified under 0A501.y.2 to y.5
since January 23, 2020 have not
substantively differed from the other
items that were previously subject to the
EAR and designated as EAR99. In
addition, trying to keep track of which
commodities are designated EAR99 and
which are controlled in 0A501.y.2 to y.5
has created unneeded burdens on
industry and the U.S. Government, so it
is warranted to remove these .y
paragraphs and treat these commodities
all as EAR99.

This final rule adds a Technical note
2 to 0A501 to specify that for purposes
of 0A501.e, receivers incorporating any
other controlled “part” or “‘component,
such as a barrel under 0A501.c, remain
controlled under 0A501.e. BIS has
received questions from the public on
the applicability of 0A501.e when a
receiver incorporates a ‘“‘part” or
“component” from one of the items
captured under other 0A501 paragraphs.
This new Technical Note 2 to 0A501
will make the relationship between the
different items under 0A501 clear.

This final rule revises Note 3 to
0A501 to redesignate the note as Note 4
to 0A501 and to add the word ‘and’
between the terms ‘muzzle loading’ and
‘black powder.” This clarification is
made because some muzzle loaders use
black powder and some muzzle loaders
use smokeless powder, and both are
subject to the guidance in the Note.

The final rule in Note 4 to 0A501
redesignates the note as Note 5 to 0A501
and replaces the phrase ‘later than’ with
the word ‘post’ for clarity. In addition,
this final rule adds the word ‘and’
between the terms ‘muzzle loading’ and
‘black powder’ because, as noted above,
some muzzle loaders use black powder
and some muzzle loaders use smokeless
powder, and both are subject to the
guidance in the Note.

This final rule adds a new Note 6 to
0A501, as a conforming change to the
removal of ECCN 0A501.y.2 to .y.5, to
specify these “parts” and “components”
previously controlled under 0A501.y.2
to y.5 are designated as EAR99. This
note also eliminates the confusion
regarding whether these “parts” or
“components” are “‘specially designed”
for Eurposes of 0A501.x.

This final rule adds a Note 7 to 0A501
to clarify how kits of commodities that
contain “parts’” and “components” with
different classifications under 0A501
should be classified. This note clarifies
that the kit should be classified based
on the classification of the most
restrictive “part” or “component”

”

included in the kit. This guidance is
based on existing BIS classification
practice, but adding the new Note 7 to
0A501 will make this clear and
hopefully reduce the number of
questions that BIS receives specific to
this issue. Note 7 to 0A501 also clarifies
that a complete firearm disassembled in
kit form is controlled as a firearm.

In ECCN 0A505, this final rule makes
nine changes to the control text for
clarity. These changes include adding
additional notes, technical notes, or
otherwise clarifying or adding text, e.g.,
adding a new related definition, to make
the control parameters easier to
understand and interpreted
consistently. These corrections and
clarifications to 0A505 are as follows:

This final rule adds an ECCN-specific
definition of ‘marking rounds’ in the
Definitions paragraph in the List of
Items Controlled section of ECCN
0A505. This definition clarifies that
‘marking rounds’ are non-lethal. The
definition also clarifies what ‘marking
rounds’ are typically used for and the
types of materials used in ‘marking
rounds.’

This final rule revises ECCN 0A505.b
to add the phrase ‘any material’ to the
end of the parenthetical phrase that
provides technical parameters for the
types of buckshot controlled. The
inclusion of the phrase ‘any material’
will clarify that 0A505.b controls plastic
and rubber as well as metal buckshot
that meet the control criteria, including
the rubber/plastic (less lethal) buckshot
rounds used by law enforcement. Also
in 0A505.b, this final rule adds shotgun
shells that contain only, or are for the
dispersion of, chemical irritants to
paragraph .b to clarify that such shells
are controlled with buckshot shotgun
shells under paragraph .b. This final
rule removes shotgun shells containing
only chemical irritants from ECCN
1A984 (as described further below) and
adds them to 0A505.b where they will
be controlled for crime control (CC
Column 1), and United Nations (UN)
reasons for control. Because of the
controls required on shotgun shells
containing only chemical irritants, it is
more appropriate to control them under
0A505.b, where they will have the same
level of control as they did under
1A984, than under 0A505.c.

This final rule removes Note 1 to
ECCN 0A505.c. Note 1 is no longer
needed because the shotguns shells
previously controlled under 1A984 are
being moved by this final rule to
0A505.b, eliminating the need for a
cross reference to 1A984 in 0A505.c. As
0A505.c is controlled for UN and AT
reasons only, it was not appropriate to
move the shotgun shells from 1A984 to
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0A505.c, because the level of control for
1A984 items is higher than the level of
control for 0A505.c items. Therefore,
this rule moves the shotguns shells from
1A984 to 0A505.b where they will
continue to be controlled at the same
level.

This final rule revises ECCN 0A505.d
to add a reference to 0A502 to clarify
that the blank ammunition controlled
under 0A505.d includes blank
ammunition for items controlled under
0A502, provided the ammunition is also
not enumerated in USML Category III.

This final rule also revises ECCN
0A505.d to add a technical note to
clarify that ‘marking rounds’ that have
paint or dye as the projectile are
controlled under 0A505.d. As noted
above, this rule also added a Related
Definition for ‘marking rounds;’ the new
definition and this new technical note
to 0A505.d will enhance understanding
of the controls under 0A505 for
‘marking rounds.’

This final rule revises ECCN 0A505.x
to remove the reference to paragraph .d.
The reference is redundant to the phrase
‘or the CCL,” which includes 0A505.d.

This final rule redesignates Note 2 to
0A505.x, Note 3 to 0A505.x, and Note
4 0A505 as Note 1 to 0A505.x, Note 2
to 0A505.x and Note 3 to 0A505,
respectively, as conforming changes to
the removal of Note 1 to 0A505.c.

This final rule revises newly
redesignated Note 1 to 0A505.x (prior to
this rule designated as Note 2 to
0A505.x), to include, at the end of the
note, the term ‘frangible projectiles’ after
the phrase ‘copper projectiles.” This
change will clarify that the “parts” and
“components” under 0A505.x include
‘frangible projectiles.’ Frangible
projectiles are not made from a lead
projectile covered with a copper jacket,
but rather are produced with composite
materials of tungsten, copper, or tin
utilizing an injection molding or
powder metallurgical production
process.

This final rule revises newly
redesignated Note 3 to 0A505 (prior to
this rule designated as Note 4 to 0A505),
by removing the word ‘lead’ from the
term ‘lead shot’ and adding in its place
the word ‘metal.” This clarification to
the control parameter addresses the fact
that steel and bismuth shot are also used
for hunting loads, so the control
parameter should not be limited to lead
as the only material. The use of the term
‘metal shot’ instead of ‘lead shot’ will
clarify that other types of shot are also
within the control parameter, as was
intended by the Commerce January 23
rule. This final rule also revises the
newly redesignated Note 3 to 0A505 to

remove the term ‘blank’ and adds in its
place the correct term ‘drill.’

This final rule adds a new Note 4 to
ECCN 0A505 to clarify the items
paragraph under which shotgun shells
that contain two or more balls/shot
larger than .24-inch are controlled. This
note clarifies that such shotgun shells
are controlled under 0A505.b.

In ECCN 0B501, this final rule
clarifies the control text of ECCN
0B501.d by deleting the word ‘spill’ in
the phrase ‘spill boring.” This final rule
also adds the term ‘reaming’ before the
term ‘machines.” These changes do not
change the intended scope of control.
These changes are made for clarity and
for consistency with BIS issued
classifications for these types of
machines.

In ECCN 0E505, this final rule makes
a correction to the text in the RS Control
paragraph in the License Requirements
section. The phrase ‘entire entry except’
was inadvertently included in the RS
Control paragraph in the Commerce
January 23 rule, which created
confusion regarding the intended scope
of the RS license requirement. This final
rule removes the unintended phrase
‘entire entry except’ from the RS license
requirement to clarify the scope of the
RS license requirement under ECCN
0E505.

In ECCN 1A984, this final rule revises
the heading of 1A984 to remove the
phrase ‘unless the shotgun shells
contain only chemical irritant’ in the
parenthetical phrase that follows the
phrase ‘and other pyrotechnic articles.’
This final rule moves shotgun shells
that contain only chemical irritants to
ECCN 0A505.b, as described above
under the description of changes of
0A505.b.

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (codified, as amended, at 50
U.S.C. Sections 4801-4852). ECRA
provides the legal basis for BIS’s
principal authorities and serves as the
authority under which BIS issues this
rule.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and

equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has been determined to be
significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person may be
required to respond to or be subject to
a penalty for failure to comply with a
collection of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
OMB control number.

This final regulation involves one
collection currently approved by OMB
under this collection and control
number: The U.S. Census Bureau
collection for the Automated Export
System (AES) Program (control number
0607—0152). This final rule will also
affect the information collection under
control number 0607-0152, for filing
EEI in AES because of one change this
final rule makes to part 758 of the EAR.
This rule revises § 758.1(g)(4)(ii) to
shorten the information that is required
to be included when relying on the
alternative method for identifying end
item firearms by “items” level
classification or other control descriptor
in the EEI filing in AES to make it easier
to fit this identifying information in the
Commodity description block in the EEI
filing in AES. This change is not
anticipated to result in a change in the
burden under this collection.

Any comments regarding these
collections of information, including
suggestions for reducing the burden,
may be submitted online at https://
www.reginfo.gov/public/do/PRAMain.
Find the particular information
collection by using the search function
and entering either the title of the
collection or the OMB Control Number.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to section 1762 of the
Export Control Reform Act of 2018 (50
U.S.C. 4801-4852), this action is exempt
from the Administrative Procedure Act
(5 U.S.C. 553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
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not applicable. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

List of Subjects
15 CFR Parts 740, 748, and 758

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 742
Exports, Terrorism.
15 CFR Part 743

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, parts 740, 742, 743, 748, 758,
and 774 of the Export Administration
Regulations (15 CFR parts 730-774) are
amended as follows:

PART 740—LICENSE EXCEPTIONS

m 1. The authority citation for part 740
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
7201 et seq.; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783.

m 2. Section 740.9 is amended by:

m a. Adding introductory text to

paragraph (b); and

m b. Removing the last sentence of

paragraph (b)(1) introductory text.
The addition reads as follows:

§740.9 Temporary imports, exports,
reexports, and transfers (in-country) (TMP).
* * * * *

(b) Exports of items temporarily in the
United States. No provision of this
paragraph (b), other than paragraph
(b)(3), (4), or (5), may be used to export
firearms controlled by ECCN 0A501.a,
.b, or shotguns with a barrel length less
than 18 inches controlled in ECCN
0A502.

* * * * *

PART 742—CONTROL POLICY—CCL
BASED CONTROLS

m 3. The authority citation for part 742
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; Sec. 1503, Pub. L.
108-11, 117 Stat. 559; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994

Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783;
Presidential Determination 2003—-23, 68 FR
26459, 3 CFR, 2004 Comp., p. 320; Notice of
November 12, 2020, 85 FR 72897 (November
13, 2020).

m 4. Section 742.17 is amended by
revising paragraph (g) to read as follows:

§742.17 Exports of firearms to OAS
member countries.
* * * * *

(g) Validity period for licenses.
Although licenses generally will be
valid for a period of four years, your
ability to ship items that require an FC
Import Certificate or equivalent official
document under this section may be
affected by the validity of the FC Import
Certificate or equivalent official
document (see § 748.12(d)(3) of the
EAR).

PART 743—SPECIAL REPORTING AND
NOTIFICATION

m 5. The authority citation for part 743
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; E.O. 13637, 78 FR 16129, 3 CFR, 2014
Comp., p. 223; 78 FR 16129.

m 6. Section 743.4 is amended by
removing the penultimate sentence of
paragraph (a) introductory text and
revising paragraph (h).

The revision reads as follows:

§743.4 Conventional arms reporting.
* * * * *

(h) Alternative submission method.
This paragraph (h) describes an
alternative submission method for
meeting the conventional arms reporting
requirements of this section. The
alternative submission method requires
the exporter, when filing the required
EEI submission in AES, pursuant to
§758.1(b)(9) of the EAR, to include the
items paragraph classification (i.e., .a, or
.b) for ECCN 0A501 as the first text to
appear in the Commodity description
block. If the exporter properly includes
this information in the EEI filing in
AES, the Department of Commerce will
be able to obtain that export information
directly from AES to meet the U.S.
Government’s commitments to the
Wassenaar Arrangement and United
Nations for conventional arms reporting.
An exporter that complies with the
requirements in § 758.1(g)(4)(ii) of the
EAR does not have to submit separate
annual and semi-annual reports to the
Department of Commerce pursuant to

this section.
* * * * *

PART 748—APPLICATIONS
(CLASSIFICATION, ADVISORY, AND
LICENSE) AND DOCUMENTATION

m 7. The authority citation for part 748
is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 6, 2021, 86
FR 43901 (August 10, 2021).

m 8. Section 748.12 is amended by:

m a. Revising paragraphs (b)(1) and

(d)(3);

m b. Redesignating Note 2 to paragraph

(e)(3) as Note 4 to paragraph (e)(3); and

m c. Adding Note 3 to paragraph (e)(3).
The revisions and addition read as

follows.

§748.12 Firearms import certificate or
import permit.
* * * * *

(b) * * *

(1) Applicants must request that the
importer (e.g., ultimate consignee or
purchaser) obtain the FC Import
Certificate or an equivalent official
document from the government of the
importing country, and that it be issued
covering the quantities and types of
firearms and related items that the
applicant intends to export. Upon
receipt of the FC Import Certificate, its
official equivalent, or a copy, the
importer must provide the original or a
certified copy of the FC Import
Certificate or the original or a certified
copy of the equivalent official document

to the license applicant.
* * * * *

(d)* * *

(3) Validity period. FC Import
Certificates or equivalent official
documents issued by an OAS member
country will be valid until the
expiration date on the Certificate or for
a period of four years, whichever is
shorter.

Note 2 to paragraph (d)(3): Applicants for
license applications for exports and reexports
to an OAS member country must submit the
initial FC Import Certificate with the license
application. All BIS licenses for ECCNs
0A501 and 0A505 commodities will include
a standard rider that requires that the
applicant/exporter must have a current FC
Import Certificate on file prior to export. Note
that while FC Import Certificates are usually
valid for 1 year, BIS licenses are valid for 4
years. The text of the standard rider will
generally be as follows: “A current, complete,
accurate and valid Firearms Convention (FC)
Import Certificate (or equivalent official
document) shall be obtained, if required by
the government of the importing country,
from the Ultimate Consignee and maintained
in the exporter’s file prior to any export of
the item(s) listed on this license. A copy shall
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be provided to the U.S. Government upon
request. (Refer to section 742.17(b) of the
EAR for guidance.)”

(e)* EE

Note 3 to paragraph (e): Applicants for
license applications for exports and reexports
to countries requiring that a government-
issued certificate or permit be obtained prior
to importing the commodity must have the
initial government-issued certificate or
permit prior to any export. All BIS licenses
for ECCNs 0A501 and 0A505 commodities
will include a standard rider that requires
that the applicant/exporter have a
government-issued certificate or permit on
file prior to export. Note that while
government-issued certificates or permits are
usually valid for 1 year, BIS licenses are valid
for 4 years. The text of the standard rider will
generally be as follows: “A current, complete,
accurate and valid Firearms Convention (FC)
Import Certificate (or equivalent official
document) shall be obtained, if required by
the government of the importing country,
from the Ultimate Consignee and maintained
in the Exporter’s file prior to any export of
the item(s) listed on this license. A copy shall
be provided to the U.S. Government upon
request. (Refer to § 742.17(b) of the EAR for
guidance.)”

* * * * *

Supplement No. 6 to Part 748 [Removed
and Reserved]

m 9. Supplement No. 6 to part 748 is
removed and reserved.

PART 758—EXPORT CLEARANCE
REQUIREMENTS

m 10. The authority citation for part 758
is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783.

m 11. Section 758.1 is amended by
revising paragraph (g)(4)(ii) to read as
follows:

§758.1 The Electronic Export Information
(EEI) filing to the Automated Export System
(AES).

* * * *

(g) R
(4) * Kk %
(ii) Identifying end item firearms by
“items” level classification or other
control descriptor in the EEI filing in
AES. For any export of items controlled
under ECCNs 0A501.a or .b, or shotguns
with a barrel length less than 18 inches
controlled under ECCN 0A502, in
addition to any other required data for
the associated EEI filing when an
exporter will use the alternative
submission method under § 743.4(h) for
conventional arms reporting, you must
include the items paragraph
classification (i.e., .a, or .b) for ECCN

0A501, or for shotguns controlled under
0A502 the letters “SB” for short barrel
length less than 18 inches as the first
text to appear in the Commodity
description block in the EEI filing in
AES. (See § 743.4(h) of the EAR for the
use of this information for conventional

arms reporting).
* * * * *

PART 774—THE COMMERCE
CONTROL LIST

m 12. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 10 U.S.C.
8720; 10 U.S.C. 8730(e); 22 U.S.C. 287c, 22
U.S.C. 3201 et seq.; 22 U.S.C. 6004; 42 U.S.C.
2139a; 15 U.S.C. 1824; 50 U.S.C. 4305; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783.

Supplement No. 1 to Part 774
[Amended]

m 13. In Supplement No. 1 to part 774,

Category 0, remove Export Control

Classification Number (ECCN) 0A018.

m 14. In Supplement No. 1 to part 774,

Category 0, revise Export Control

Classification Number (ECCN) 0A501 to

read as follows:

0A501 Firearms (except 0A502 shotguns)
and related commodities as follows (see
List of Items controlled).

License Requirements

Reason for Control: NS, RS, FC, UN, AT

Country chart
Control(s) (see supp. No. 1 to
part 738)
NS applies to entire NS Column 1
entry except
0A501.y.
RS applies to entire RS Column 1
entry except
0A501.y.
FC applies to entire FC Column 1

entry except

0A501.y.
UN applies to entire See §746.1 of the
entry. EAR for UN con-
trols
AT applies to entire AT Column 1

entry.

License Requirement Note: In addition to
using the Commerce Country Chart to
determine license requirements, a license
is required for exports and reexports of
ECCN 0A501.y.7 firearms to the People’s
Republic of China.

List Based License Exceptions (See Part 740

for a Description of All License Exceptions)

LVS: $500 for 0A501.c, .d, and .x.

$500 for 0A501.c, .d, .e, and .x if the ultimate
destination is Canada.

GBS:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§ 740.20(c)(2) of the EAR) may not be
used for any item in this entry.

List of Items Controlled

Related Controls: (1) Firearms that are fully
automatic, and magazines with a capacity
of greater than 50 rounds, are “subject to
the ITAR.” (2) See ECCN 0A502 for
shotguns and their “parts” and
“components” that are subject to the EAR.
Also see ECCN 0A502 for shot-pistols. (3)
See ECCN 0A504 and USML Category XII
for controls on optical sighting devices.

Related Definitions: N/A

Items:

a. Non-automatic and semi-automatic
firearms equal to .50 caliber (12.7 mm) or
less.

Note 1 to paragraph 0A501.a:
‘Combination pistols’ are controlled under
ECCN 0A501.a. A ‘combination pistol’ (a.k.a.,
a combination gun) has at least one rifled
barrel and at least one smoothbore barrel
(generally a shotgun style barrel).

Technical Note to 0A501.a: Firearms
described in 0A501.a includes those
chambered for the .50 BMG cartridge.

b. Non-automatic and non-semi-automatic
rifles, carbines, revolvers or pistols with a
caliber greater than .50 inches (12.7 mm) but
less than or equal to .72 inches (18.0 mm).

¢. The following types of “parts”” and
“components” if “specially designed” for a
commodity controlled by paragraph .a or .b
of this entry, or USML Category I (unless
listed in USML Category I(g) or (h)): Barrels,
cylinders, barrel extensions, mounting blocks
(trunnions), bolts, bolt carriers, operating
rods, gas pistons, trigger housings, triggers,
hammers/striker, sears, disconnectors, pistol
grips that contain fire control “parts” or
“components” (e.g., triggers, hammers/
striker, sears, disconnectors) and buttstocks
that contain fire control ““parts” or
“‘components.”

Technical Note to 0A501.c: Barrel blanks
that have reached a stage in manufacturing in
which they are either chambered or rifled are
controlled by 0A501.c.

d. Detachable magazines with a capacity of
17 to 50 rounds ““specially designed” for a
commodity controlled by paragraph .a or .b
of this entry.

Note 2 to paragraph 0A501.d: Magazines
with a capacity of 16 rounds or less are
controlled under 0A501.x; for magazines
with a capacity greater than 50 rounds, see
USML Category I.

e. Receivers (frames) and “complete breech
mechanisms,” including castings, forgings,
stampings, or machined items thereof,
“specially designed” for a commodity
controlled by paragraph .a or .b of this entry.

Note 3 to 0A501.e: Frames (receivers)
under 0A501.e refers to any “part” or
“component” of the firearm that has or is
customarily marked with a serial number
when required by law. This paragraph
0A501.e is synonymous with a “part” or
“component” that is regulated by the Bureau
of Alcohol, Tobacco, Firearms and
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Explosives (see 27 CFR parts 447, 478, and
479,) as a firearm.

f. through w. [Reserved]

x. “Parts” and “‘components” that are
“specially designed” for a commodity
classified under paragraphs .a through .c of
this entry or the USML and not elsewhere
specified on the USML or CCL.

y. Specific “parts,” “components,”
“accessories” and “attachments” “specially
designed” for a commodity subject to control
in this ECCN or common to a defense article
in USML Category I and not elsewhere
specified in the USML or CCL as follows, and
“parts,” “‘components,” “‘accessories,” and
“attachments” “specially designed” therefor.

y.1. Stocks (including adjustable,
collapsible, blades and braces), grips,
handguards, or forends, that do not contain
any fire control “parts” or ‘“‘components”
(e.g., triggers, hammers/striker, sears,
disconnectors);

y.2 to y.5. [RESERVED]

y.6. Bayonets; and

y.7. Firearms manufactured from 1890 to
1898 and reproductions thereof.

Technical Note 1 to 0A501: The controls
on ‘“parts” and “components” in ECCN
0A501 include those “parts” and
“components” that are common to firearms
described in ECCN 0A501 and to those
firearms ““subject to the ITAR.”

Technical Note 2 to 0A501: A receiver with
any other controlled “part” or “component”
(e.g., a barrel (0A501.c), or trigger guard
(0A501.x), or stock (0A501.y.1)) is still
controlled under 0A501.e.

Note 4 to 0A501: Antique firearms (i.e.,
those manufactured before 1890) and
reproductions thereof, muzzle loading and
black powder firearms except those designs
based on centerfire weapons of a post 1937
design, BB guns, pellet rifles, paint ball, and
all other air rifles are EAR99 commodities.

Note 5 to 0A501: Muzzle loading and black
powder firearms with a caliber less than 20
mm that were manufactured post 1937 that
are used for hunting or sporting purposes
that were not “specially designed” for
military use and are not ‘“‘subject to the
ITAR” nor controlled as shotguns under
ECCN 0A502 are EAR99 commodities.

Note 6 to 0A501: Scope mounts or
accessory rails, iron sights, sling swivels, and
butt plates or recoil pads are designated as
EAR99. These commodities have been
determined to no longer warrant being
“specially designed” for purposes of ECCN
0A501.

Note 7 to 0A501: A kit, including a
replacement or repair kit, of firearms ““parts”
or “‘components” customarily sold and
exported together takes on the classification
of the most restrictive ‘“part”” or “component”
that is included in the kit. For example, a kit
containing 0A501.y and .x “parts,” is
controlled as a 0A501.x kit because the .x
“part” is the most restrictive “part” included
in the kit. A complete firearm disassembled
in a kit form is controlled as a firearm under
0A501.a, .b, or .y.7.

m 15. In Supplement No. 1 to part 774,
Category 0, revise Export Control

Classification Number (ECCN) 0A505 to
read as follows:

0A505 Ammunition as follows (see List of
Items Controlled).

License Requirements
Reason for Control: NS, RS, CC, FC, UN, AT

Country chart
Control(s) (see supp. No. 1 to
part 738)

NS applies to NS Column 1
0A505.a and .x.

RS applies to RS Column 1
0A505.a and .x.

CC applies to CC Column 1
0A505.b.

FC applies to entire FC Column 1

entry except

0A505.d.
UN applies to entire See §746.1 of the
entry. EAR for UN con-
trols
AT applies to AT Column 1

0A505.a, .d, and .x.
AT applies to 0A505.c A license is required
for items controlled
by paragraph .c of
this entry to North
Korea for anti-ter-
rorism reasons.
The Commerce
Country Chart is
not designed to de-
termine AT licens-
ing requirements
for this entry. See
§742.19 of the
EAR for additional
information.

List Based License Exceptions (See Part 740
for a Description of All License Exceptions)

LVS: $500 for items in 0A505.x, except
$3,000 for items in 0A505.x that,
immediately prior to March 9, 2020, were
classified under 0A018.b. (i.e., “Specially
designed” components and parts for
ammunition, except cartridge cases,
powder bags, bullets, jackets, cores, shells,
projectiles, boosters, fuses and
components, primers, and other detonating
devices and ammunition belting and
linking machines (all of which are “subject
to the ITAR”). (See 22 CFR parts 120
through 130))

GBS: N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§ 740.20(c)(2) of the EAR) may not be
used for any item in 0A505.

List of Items Controlled

Related Controls: (1) Ammunition for modern
heavy weapons such as howitzers, artillery,
cannon, mortars and recoilless rifles as
well as inherently military ammunition
types such as ammunition preassembled
into links or belts, caseless ammunition,
tracer ammunition, ammunition with a
depleted uranium projectile or a projectile
with a hardened tip or core and
ammunition with an explosive projectile
are ‘‘subject to the ITAR.” (2) Percussion

caps, and lead balls and bullets, for use
with muzzle-loading firearms are EAR99
items.

Related Definitions: ‘Marking rounds’ are
non-lethal, typically used for training
purposes, and contain a dye or paint in a
capsule that is not a chemical irritant.

Items:

a. Ammunition for firearms controlled by
ECCN 0A501 or USML Category I and not
enumerated in paragraph .b, .c, or .d of this
entry or in USML Category III.

b. Buckshot (No. 4 .24 diameter and
larger, any material) shotgun shells and
shotgun shells that contain only, or are for
the dispersion of chemical irritants.

¢. Shotgun shells (including less than
lethal rounds) that do not contain buckshot;
and “‘specially designed” “parts” and
“components” of shotgun shells.

d. Blank ammunition for firearms
controlled by ECCNs 0A501 or 0A502 and
not enumerated in USML Category 1L

Technical Note to 0A505.d: Includes
‘marking rounds’ that have paint/dye as the
projectile.

e. through w. [Reserved]

x. “Parts” and “‘components” that are
“specially designed” for a commodity subject
to control in this ECCN or a defense article
in USML Category III and not elsewhere
specified on the USML or the CCL.

Note 1 to 0A505.x: The controls on “parts”
and “components” in this entry include
Berdan and boxer primers, metallic cartridge
cases, and standard metallic projectiles such
as full metal jacket, lead core, copper
projectiles, and frangible projectiles.

Note 2 to 0A505.x: The controls on ‘““parts”
and “components” in this entry include
those “parts”” and “‘components” that are
common to ammunition and ordnance
described in this entry and to those
enumerated in USML Category III.

Note 3 to 0A505: Metal shot smaller than
No. 4 Buckshot, empty and unprimed
shotgun shells, shotgun wads, smokeless
gunpowder, ‘dummy rounds’ and ‘drill
rounds’ (unless linked or belted), not
incorporating a lethal or non-lethal
projectile(s) are designated EAR99. A
‘dummy round’ or ‘drill round’ is a round
that is completely inert, (i.e., contains no
primer, propellant, or explosive charge). It is
typically used to check weapon function and
for crew training.

Note 4 to 0A505: Shotgun shells that
contain two or more balls/shot larger than
.24-inch are controlled under 0A505.b.

m 16. In Supplement No. 1 to part 774,
Category 0, revise Export Control
Classification Number (ECCN) 0B501 to
read as follows:

0B501 Test, inspection, and production
“equipment”’ and related commodities
for the “development” or ‘“production”
of commodities enumerated or
otherwise described in ECCN 0A501 or
USML Category I as follows (see List of
Items Controlled).

License Requirements
Reason for Control: NS, RS, UN, AT



Federal Register/Vol. 86, No. 158/ Thursday, August 19, 2021/Rules and Regulations 46597
Country chart Country chart “components” “specially designed”
Control(s) (see supp. No. 1 to Control(s) (see supp. No. 1 to therefor, n.e.s.
part 738) part 738) Li .
icense Requirements
NS applies to entire NS Column 1 RS applies to “tech- RS Column 1 Reason for Control: CC
entry except equip- nology” for “devel-
ment for ECCN opment,” “produc- Country chart
0A501.y. tion,” operation, in- Control(s) (see supp. No. 1
RS applies to entire RS Column 1 stallation, mainte- to part 738)
entry except equip- nance, repair, over- ) .
mez for E‘())CI\? P P CC applies to entire CC Column 1

0A501.y.
UN applies to entire See §746.1 of the
entry. EAR for UN con-
trols
AT applies to entire AT Column 1

entry.

List Based License Exceptions (See Part 740
for a Description of all License Exceptions)

LVS: $3000
GBS:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§740.20(c)(2) of the EAR) may not be
used to ship any item in this entry.

List of Items Controlled

Related Controls: N/A
Related Definitions: N/A
Items:

a. Small arms chambering machines.

b. Small arms deep hole drilling machines
and drills therefor.

¢. Small arms rifling machines.

d. Small arms boring/reaming machines.

e. Production equipment (including dies,
fixtures, and other tooling) “specially
designed” for the “production” of the items
controlled in 0A501.a through .x. or USML
Category L.

m 17. In Supplement No. 1 to part 774,
Category 0, revise Export Control
Classification Number (ECCN) 0E505 to
read as follows:

0E505 ‘“‘Technology” ‘“‘required’ for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishing of
commodities controlled by 0A505.

3 <

License Requirements
Reason for Control: NS, RS, UN, CC, AT

Country chart

Control(s) (see supp. No. 1 to
part 738)
NS applies to “tech- NS Column 1

nology” for “devel-
opment,” “produc-
tion,” operation, in-
stallation, mainte-
nance, repair, over-
haul, or refurbishing
commodities in
0A505.a and .x; for
equipment for those
commodities in
0B505; and for
“software” for that
equipment and
those commodities
in 0OD505.

haul, or refurbishing
commodities in
0A505.a and .x; for
equipment for those
commodities in
0B505 and for
“software” for those
commodities and
that equipment in

0D505.
UN applies to entire See §746.1 of the
entry. EAR for UN con-
trols
CC applies to “tech- CC Column 1
nology” for the
“development” or
“production” of
commodities in
0A505.b.
AT applies to “tech- AT Column 1

nology” for “devel-
opment,” “produc-
tion,” operation, in-
stallation, mainte-
nance, repair, over-
haul, or refurbishing
commodities in
0A505.a, .d, and .x.

List Based License Exceptions (See Part 740
for a Description of All License Exceptions)

TSR:N/A

Special Conditions for STA

STA: Paragraph (c)(2) of License Exception
STA (§ 740.20(c)(2) of the EAR) may not be
used for any ‘“‘technology” in OE505.

List of Items Controlled

Related Controls: Technical data required for
and directly related to articles enumerated
in USML Category III are “subject to the
ITAR”.

Related Definitions: N/A

Items: The list of items controlled is
contained in this ECCN heading.

m 18. In Supplement No. 1 to part 774,
Category 1, revise Export Control
Classification Number (ECCN) 1A984 to
read as follows:

1A984 Chemical agents, including tear gas
formulation containing 1 percent or less
of orthochlorobenzalmalononitrile (CS),
or 1 percent or less of
chloroacetophenone (CN), except in
individual containers with a net weight
of 20 grams or less; liquid pepper except
when packaged in individual containers
with a net weight of 3 ounces (85.05
grams) or less; smoke bombs; non-
irritant smoke flares, canisters, grenades
and charges; and other pyrotechnic
articles having dual military and
commercial use, and “parts” and

entry.
List Based License Exceptions (See Part 740
for a Description of All License Exceptions)
LVS:N/A
GBS:N/A
List of Items Controlled

Related Controls: N/A
Related Definitions: N/A
Items:

The list of items controlled is contained in
the ECCN heading.

Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2021-17647 Filed 8-18-21; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 117
[Docket ID: DoD—-2020—-0S-0045]
RIN 0790-AL41

National Industrial Security Program
Operating Manual (NISPOM);
Amendment

AGENCY: Office of the Under Secretary of
Defense for Intelligence & Security,
Department of Defense (DoD).

ACTION: Final rule; technical
amendment.

SUMMARY: DoD is amending its NISPOM
regulation to extend the implementation
date for those contractors under DoD
security cognizance to report and obtain
pre-approval of unofficial foreign travel
to the Department of Defense.

DATES: This rule is effective August 19,
2021.

FOR FURTHER INFORMATION CONTACT:
Valerie Heil, 703-692-3754.
SUPPLEMENTARY INFORMATION: This final
rule amends 32 CFR part 117, “National
Industrial Security Program Operating
Manual (NISPOM)” final rule that
published in the Federal Register on
December 21, 2020 (85 FR 83300). The
rule includes reporting requirements for
contractor personnel who have been
granted eligibility for access to classified
information through the National
Industrial Security Program to follow
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Security Executive Agent Directive
(SEAD) 3, “Reporting Requirements for
Personnel with Access to Classified
Information or Who Hold a Sensitive
Position.” Reporting requirements in the
rule include provisions for covered
individuals to report and obtain pre-
approval of unofficial foreign travel.
DoD received comments from regulated
parties concerning how burdensome it
would be for contractors under DoD
security cognizance to submit
individual foreign travel reports.
Regulated parties recommended DoD
modify its IT system so multiple or
batched foreign travel reports can be
submitted in a single submission. DoD
agrees with this recommendation and
intends to modify its IT system.
However, DoD cannot complete
modifications to its IT system before the
original implementation date of August
24, 2021. This amendment will extend
until August 24, 2022, the
implementation date for those
contractors under DoD security
cognizance to report and obtain pre-
approval of unofficial foreign travel to
DoD to allow for the modifications to
DoD’s IT system to be completed. If a
government contracting activity’s (GCA)
contract separately requires reporting or
pre-approval of unofficial foreign travel
(i.e., contains a provision requiring such
reports other than by incorporating the
NISPOM), the contractor should consult
with the GCA on when and where to
submit such reports and the procedures
for obtaining pre-approval.

Exception to Notice and Comment

This regulation can be effective
immediately, notwithstanding the
general requirement in the
Administrative Procedure Act (APA) for
advance notice and comment.
Principally, this rule follows from a
final rule with comment. This final rule
is a logical outgrowth of the notice and
comment incorporated in the prior final
rule, because it is directly responsive to
public comments made in response to
the final rule. Several commenters
specifically requested a delay in the
August 24, 2021 implementation date.
For example, one commenter stated that
for contractors under DoD security
cognizance, reporting foreign travel and
foreign contacts will be impractical for
companies of size without a mass or
bulk upload capability that doesn’t exist
in the system as designed today.
Further, the commenter stated this
capability should be pursued and aligns
with one of the stated goals of SEAD 3,
which encourages “automation and
centralization.” Even absent the prior
notice and comment incorporated in the
final rule, this rule would be exempt

from the APA’s notice-and-comment
requirement, because it satisfies the
good-cause exception in 553(b)(3)(B).
Specifically, notice-and-comment
rulemaking is ‘“‘unnecessary,” id.,
because as noted in the preamble, DoD
already took comments on its NISPOM
regulation and the regulated parties
affected by the regulation requested that
the Department change its IT system
before they must report and obtain pre-
approval of unofficial foreign travel to
DoD. Indeed, DoD is amending the
NISPOM regulation for the purpose of
extending the implementation date at
the request of the regulated parties
affected by the rule who provided
comments on the NISPOM regulation
during a previous notice and comment
period provided for the final rule. The
need for this change to DoD’s IT system
was discovered in the comments
received on the NISPOM regulation.
While DoD desired to modify its IT
system before the original
implementation date to meet the
requested change by the regulated
parties, the Department discovered
through the comment process that such
modification is not feasible. DoD has
therefore concluded that there is good
cause to dispense with the advanced
notice-and-comment rulemaking
requirements in 5 U.S.C. 553.

Regulatory Analysis

Executive Order 12866, ‘‘Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. It has been determined that
this rule is a significant regulatory
action. Accordingly, the rule has been
reviewed by the Office of Management
and Budget (OMB) under the
requirements of these E.O.s.

Congressional Review Act

This rule is not a “major rule” as
defined by 5 U.S.C. 804(2).

Public Law 96-354, ‘“‘Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

The Under Secretary of Defense for
Intelligence and Security, pursuant to a
delegation of authority from the

Secretary of Defense, certifies that this
final rule would not, if promulgated,
have a significant economic impact on
a substantial number of small business
entities in accordance with the
Regulatory Flexibility Act (5 U.S.C. 601)
requirements since a contractor cleared
legal entity may, in entering into
contracts requiring access to classified
information, negotiate for security costs
determined to be properly chargeable by
a Government Contracting Activity.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that this rule
does not impose any new information
collection or record keeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(2 U.S.C. 1532) requires agencies to
assess anticipated costs and benefits
before issuing any rule whose mandates
require spending in any 1 year of $100
million in 1995 dollars, updated
annually for inflation. This final rule
will not mandate any requirements for
State, local, or tribal governments, nor
will it affect private sector costs.

Executive Order 13132, “Federalism”

E.O. 13132 establishes certain
requirements that an agency must meet
when it promulgates a final rule (and
subsequent final rule) that imposes
substantial direct requirement costs on
State and local governments, preempts
State law, or otherwise has Federalism
implications. This final rule will not
have a substantial effect on State and
local governments.

List of Subjects in 32 CFR Part 117

Classified information; Government
contracts; USG contracts, National
Industrial Program (NISP); Prime
contractor, Subcontractor.

Accordingly, 32 CFR part 117 is
amended as follows:

PART 117— NATIONAL INDUSTRIAL
SECURITY PROGRAM OPERATING
MANUAL (NISPOM)

m 1. The authority citation for 32 CFR
part 310 continues to read as follows:

Authority: 32 CFR part 2004; E.O. 10865;
E.O. 12333; E.O. 12829; E.O. 12866; E.O.
12968; E.O. 13526; E.O. 13563; E.O. 13587;
E.O. 13691; Pub. L. 108-458; Title 42 U.S.C.
2011 et seq.; Title 50 U.S.C. Chapter 44; Title
50 U.S.C. 3501 et seq.

m 2.In §117.1, paragraph (b)(3) is
revised to read as follows:
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§117.1 Purpose.

* * * * *

(b)* * *

(3) Prescribes that contractors will
implement the provisions of this part no
later than 6 months from February 24,
2021, with the exception of
requirements for reporting foreign travel
to the Department of Defense prescribed
in SEAD 3 and implemented through
this rule. Contractors under the security
cognizance of the Department of
Defense will begin reporting foreign
travel to the Department of Defense no
later than 18 months from February 24,
2021.

Dated: August 12, 2021.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2021-17688 Filed 8—18-21; 8:45 am|
BILLING CODE 5001-06—-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 269
[Docket ID: DOD-2016—-0S-0045]
RIN 0790-AL18

Civil Monetary Penalty Inflation
Adjustment

AGENCY: Office of the Under Secretary of
Defense (Comptroller), Department of
Defense.

ACTION: Final rule.

SUMMARY: The Department of Defense is
issuing this final rule to adjust each of
its statutory civil monetary penalties
(CMP) to account for inflation. The
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of
1996 and the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (the 2015 Act), requires the
head of each agency to adjust for
inflation its CMP levels in effect as of
November 2, 2015, under a revised
methodology that was effective for 2016
and for each year thereafter.

DATES: This rule is effective August 19,
2021.

FOR FURTHER INFORMATION CONTACT:
Kellie Allison, 703—614—-0410.

SUPPLEMENTARY INFORMATION:

Background Information

The Federal Civil Penalties Inflation
Adjustment Act of 1990, Public Law
101—410, 104 Stat. 890 (28 U.S.C. 2461,
note), as amended by the Debt
Collection Improvement Act of 1996,

Public Law 104-134, April 26, 1996,
and further amended by the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Act), Public Law 114-74, November 2,
2015, required agencies to annually
adjust the level of CMPs for inflation to
improve their effectiveness and
maintain their deterrent effect. The 2015
Act required that not later than July 1,
2016, and not later than January 15 of
every year thereafter, the head of each
agency must adjust each CMP within its
jurisdiction by the inflation adjustment
described in the 2015 Act. The inflation
adjustment is determined by increasing
the maximum CMP or the range of
minimum and maximum CMPs, as
applicable, for each CMP by the cost-of-
living adjustment, rounded to the
nearest multiple of $1. The cost-of-
living adjustment is the percentage (if
any) for each CMP by which the
Consumer Price Index (CPI) for the
month of October preceding the date of
the adjustment, exceeds the CPI for the
month of October in the previous
calendar year.

The initial catch up adjustments for
inflation to the Department of Defense’s
CMPs were published as an interim
final rule in the Federal Register on
May 26, 2016 (81 FR 33389-33391) and
became effective on that date. The
interim final rule was published as a
final rule without change on September
12, 2016 (81 FR 62629-62631), effective
that date. The revised methodology for
agencies for 2017 and each year
thereafter provides for the improvement
of the effectiveness of CMPs and to
maintain their deterrent effect. The
Department of Defense is adjusting the
level of all civil monetary penalties
under its jurisdiction by the Office of
Management and Budget (OMB)
directed cost-of-living adjustment
multiplier for 2021 of 1.01182
prescribed in OMB Memorandum M-
21-10, “Implementation of Penalty
Inflation Adjustments for 2021,
Pursuant to the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015,” dated December 16, 2019.
The Department of Defense’s 2021
adjustments for inflation to CMPs apply
only to those CMPs, including those
whose associated violation predated
such adjustment, which are assessed by
the Department of Defense after the
effective date of the new CMP level.

Statement of Authority and Costs and
Benefits

Pursuant to 5 U.S.C. 553(b)B, there is
good cause to issue this rule without
prior public notice or opportunity for
public comment because it would be
impracticable and unnecessary. The

Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (Section 701(b)) requires agencies,
effective 2017, to make annual
adjustments for inflation to CMPs
notwithstanding section 553 of title 5,
United States Code. Additionally, the
methodology used, effective 2017, for
adjusting CMPs for inflation is
established in statute, with no
discretion provided to agencies
regarding the substance of the
adjustments for inflation to CMPs. The
Department of Defense is charged only
with performing ministerial
computations to determine the dollar
amount of adjustments for inflation to
CMPs.

Further, there are no significant costs
associated with the regulatory revisions
that would impose any mandates on the
Department of Defense, Federal, State or
local governments, or the private sector.
Accordingly, prior public notice and an
opportunity for public comment are not
required for this rule. The benefit of this
rule is the Department of Defense
anticipates that civil monetary penalty
collections may increase in the future
due to new penalty authorities and
other changes in this rule. However, it
is difficult to accurately predict the
extent of any increase, if any, due to a
variety of factors, such as budget and
staff resources, the number and quality
of civil penalty referrals or leads, and
the length of time needed to investigate
and resolve a case.

Regulatory Procedures

Executive Order 12866, ‘‘Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule is not a “‘significant
regulatory action,” and was not
reviewed by the Office of Management
and Budget.

Unfunded Mandates Reform Act (2
U.S.C. Chapter 25)

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(2 U.S.C. 1532) requires agencies to
assess anticipated costs and benefits
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before issuing any rule the mandates of
which require spending in any year of
$100 million in 1995 dollars, updated
annually for inflation. In 2016, that
threshold is approximately $146
million. This rule will not mandate any
requirements for State, local, or tribal
governments, nor will it affect private
sector costs.

Public Law 96-354, ‘“Regulatory
Flexibility Act”” (5 U.S.C. Chapter 6)

Because notice of proposed
rulemaking and opportunity for
comment are not required pursuant to 5
U.S.C. 553, or any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) are inapplicable. Therefore, a
regulatory flexibility analysis is not
required and has not been prepared.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

The Department of Defense
determined that provisions of the
Paperwork Reduction Act of 1995,
Public Law 104-13, 44 U.S.C. Chapter
35, and its implementing regulations, 5
CFR part 1320, do not apply to this rule
because there are no new or revised
recordkeeping or reporting
requirements.

Executive Order 13132, “Federalism”

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a rule
that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
This final rule will not have a
substantial effect on State and local
governments.

List of Subjects in 32 CFR Part 269

Administrative practice and
procedure, Penalties.

Accordingly, 32 CFR part 269 is
amended as follows.

PART 269—[AMENDED]

m 1. The authority citation for 32 CFR
part 269 continues to read as follows:

Authority: 28 U.S.C. 2461 note.

m 2. In § 269.4, revise paragraph (d) to
read as follows:

§269.4 Cost of living adjustments of civil
monetary penalties.

* * * * *

(d) Inflation adjustment. Maximum
civil monetary penalties within the
jurisdiction of the Department are
adjusted for inflation as follows:

TABLE 1 TO PARAGRAPH (d)

: New
MaX|m|um adjusted
United States code Civil monetary penalty description penalty maximum
amount as enalt
of 02/21/20 penally
amount
National Defense Authorization Act for FY Unauthorized Activities Directed at or Possession of Sunken 134,807 136,400
2005, 10 U.S.C. 113, note. Military Craft.
10 U.S.C. 1094(c)(1) Unlawful Provision of Health Care ..........cccccocveevcieeeiceecee e, 11,837 11,977
10 U.S.C. 1102(K) weeveeereeiienieeiie e Wrongful Disclosure—Medical Records:
First OffENSE ...eiieiiiieeiee e e 6,999 7,082
Subsequent OffENSE .......occeiiiiiiiiiie e 46,663 47,214
10 U.S.C. 2674(C)(2) .eevvveereereeereerireieeienn Violation of the Pentagon Reservation Operation and Parking of 1,928 1,951
Motor Vehicles Rules and Regulations.
31 U.S.C. 3802(Q)(1) +evverrverrermeereereereerreeieens Violation Involving False Claim .........cccccovveieniiiiininecseneeseneee 11,665 11,803
31 U.S.C. 3802(8)(2) .ervervvereermeereerreereerreeeans Violation Involving False Statement .... 11,665 11,803
42 U.S.C. 1320a—7a(a); 32 CFR False ClaimS ..oocoooeeeeee e 20,866 21,112.64
200.210(a)(1).
42 U.S.C. 1320a-7a(a); 32 CFR Claims submitted with a false certification of physician license ... 20,866 21,112.64
200.210(a)(1).
42 U.S.C. 1320a—7a(a); 32 CFR Claims presented by excluded party .........ccccconiiieenienneeneeeen. 20,866 21,112.64
200.210(a)(2).
42 U.S.C. 1320a—7a(a); 32 CFR Employing or contracting with an excluded individual .................. 20,866 21,112.64
200.210(a)(2); (b)(2)(ii).
42 U.S.C. 1320a-7a(a); 32 CFR Pattern of claims for medically unnecessary services/supplies ... 20,866 21,112.64
200.210(a)(1).
42 U.S.C. 1320a—7a(a); 32 CFR Ordering or prescribing while excluded ..........ccoccoeieeviiiiennicenen. 20,866 21,112.64
200.210(a)(2).
42 U.S.C. 1320a—7a(a); 32 CFR Known retention of an overpayment ..........cccoceeeiiiiiiieeeinieeenes 20,866 21,112.64
200.210(a)(5).
42 U.S.C. 1320a-7a(a); 32 CFR Making or using a false record or statement that is material to a 104,330 105,563.18
200.210(a)(4). false or fraudulent claim.
42 U.S.C. 1320a—7a(a); 32 CFR Failure to grant timely access to OIG for audits, investigations, 31,300 31,669.97
200.210(a)(6). evaluations, or other statutory functions of OIG.
42 U.S.C. 1320a—7a(a); 32 CFR Making false statements, omissions, misrepresentations in an 104,330 105,563.18
200.210(a)(3). enrollment application.
42 U.S.C. 1320a-7a(a); 32 CFR 200.310(a) | Unlawfully offering, paying, soliciting, or receiving remuneration 104,330 105,563.18
to induce or in return for the referral of business in violation of
1128B(b) of the Social Security Act.
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Dated: August 12, 2021.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2021-17675 Filed 8-18-21; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2021-0636]

Safety Zones; Annual Events in the
Captain of the Port Buffalo Zone

AGENCY: Coast Guard, DHS.
ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone located in federal
regulations for the annual D-Day
Conneaut event. This action is necessary
and intended for the safety of life and
property on navigable waters during this
event. During each enforcement period,
no person or vessel may enter the safety
zone without the permission of the
Captain of the Port Buffalo.

DATES: The regulations in 33 CFR Table
165.939(c)(2) will be enforced from 1:15
p.m. through 6 p.m. each day from
August 19, 2021, through August 21,
2021.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email MST2 Natalie
Smith, Waterways Management
Division, U.S. Coast Guard Marine
Safety Unit Cleveland; telephone 216—
937-6004, email D09-SMB-
MSUCLEVELAND-WWM®@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone listed
in 33 CFR Table 165.939(c)(2) for D-Day
Conneaut, each day from 1:15 p.m.
through 6 p.m. from August 19, 2021,
through August 21, 2021. This action is
being taken to provide for the safety of
life on navigable waterways during this
multi-day event.

Pursuant to 33 CFR 165.23, entry into,
transiting, or anchoring within the
safety zone during an enforcement
period is prohibited unless authorized
by the Captain of the Port Buffalo or a
designated representative. Those
seeking permission to enter the safety
zone may request permission from the
Captain of Port Buffalo via channel 16,
VHF-FM. Vessels and persons granted
permission to enter the safety zone shall
obey the directions of the Captain of the
Port Buffalo or her designated

representative. While within a safety
zone, all vessels shall operate at the
minimum speed necessary to maintain a
safe course. In addition to this
notification of enforcement in the
Federal Register, the Coast Guard plans
to provide notification of this
enforcement period via the Local Notice
to Mariners and marine information
broadcasts.

Dated: August 9, 2021.
Lexia M. Littlejohn,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2021-17788 Filed 8—18-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2021-0519]
RIN 1625-AA00

Safety Zone; SML Bridge Repairs,
Portsmouth, NH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain navigable waters on the
Piscataqua River in Portsmouth, New
Hampshire. The safety zone is needed to
protect personnel, vessels, and the
marine environment from potential
hazards created by cross-channel repair
work on the submarine cables and
removal of concrete cable mats on the
Sarah Mildred Long Bridge in
Portsmouth, NH. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Northern New
England (COTP) or a Designated
Representative.

DATES: This rule is effective without
actual notice from August 19, 2021,
through October 31, 2021. For the
purposes of enforcement, actual notice
will be used from September 1, 2021,
until August 19, 2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0519 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Shaun Doyle, Sector Northern

New England Waterways Management
Division, U.S. Coast Guard; telephone
207-347-5015, email Shaun.T.Doyle@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Northern New
England

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because we
must establish the temporary safety
zone by September 1, 2021, for this
unscheduled critical repair work and
insufficient time exists to execute the
full NPRM process. Additionally,
delaying the effective date of this rule
would be contrary to the public interest
as it is necessary to establish this safety
zone to protect personnel and vessels
from hazards associated with submarine
cable repairs and concrete mat removal
on the Sarah Mildred Long Bridge.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
respond to the potential safety hazards
associated with submarine cable repairs
and concrete mat removal on the Sarah
Mildred Long Bridge.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Northern New
England (COTP) has determined that
potential hazards associated with
submarine cable repairs and concrete
mat removal starting September 1, 2021,
will be a safety concern for anyone
within a 100-yard radius of crane barges
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and associated machinery conducting
repairs to the Sarah Mildred Long
Bridge. This rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone while the bridge
is being repaired.

IV. Discussion of the Rule

This rule establishes a safety zone
from September 1, 2021 through
October 31, 2021. The safety zone will
cover all navigable waters within a 100-
yard radius of crane barges and
associated machinery conducting
repairs on the Sarah Mildred Long
Bridge. The safety zone will be enforced
during 4.5 hour periods around slack
tide, either once or twice a day, on each
prescribed day within the effective
period listed above. During periods of
enforcement, the Sarah Mildred Long
Bridge will remain in the closed
position and all vessels will be
prohibited from transiting under the
bridge. The duration of the zone is
intended to protect personnel, vessels,
and the marine environment in these
navigable waters while the bridge is
being repaired. No vessel or person will
be permitted to enter the safety zone
without obtaining permission from the
COTP or a Designated Representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone. The
safety zone is only in effect for
navigable waters within a 100-yard
radius of crane barges and associated
machinery conducting repairs on the
Sarah Mildred Long Bridge. The safety
zone will only be enforced during 4.5
hour periods around slack tide, either
once or twice a day, on each prescribed
day while the crane barge is on site and
actively engaged in bridge repairs.

Persons or vessels desiring to enter the
safety zone may do so with the
permission from the COTP or a
Designated Representative. The Coast
Guard will notify the public of the
enforcement of this rule through
appropriate means, which may include,
but are not limited to, publication in the
Local Notice to Mariners and Broadcast
Notice to Mariners via VHF-FM marine
channel 16.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a safety zone on the
Piscataqua River that will prohibit entry
within a 100-yard radius of crane barges
and associated machinery being used by
personnel to repair the Sarah Mildred
Long Bridge. It is categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
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Rev. 1. A Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1, Revision No. 01.2.

m 2. Add § 165.T01-0519 to read as
follows:

§165.T01-0519 Safety Zone; SML Bridge
Repairs, Portsmouth, NH.

(a) Location. The following area is a
safety zone: All navigable waters of the
Piscataqua River, from surface to
bottom, within a 100-yard radius around
crane barges and associated machinery
conducting repairs on the Sarah Mildred
Long Bridge.

(b) Definitions. As used in this
section, Designated Representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Northern New England (COTP)
in the enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s Designated
Representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
Designated Representative via VHF-FM
marine channel 16 or by contacting the

Coast Guard Sector Northern New
England Command Center at (207) 741-
5465. Those in the safety zone must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s Designated Representative.

(d) Enforcement period. This section
is effective from September 1, 2021,
through October 31, 2021, but will only
be enforced during periods when bridge
repairs are active. When enforced, the
Sarah Mildred Long Bridge will remain
in the closed position and all vessels
will be prohibited from transiting under
the bridge. The Coast Guard will notify
the public of the enforcement of this
rule through appropriate means, which
may include, but are not limited to,
publication in the Local Notice to
Mariners and Broadcast Notice to
Mariners via VHF—FM marine channel
16.

Dated: August 4, 2021.
A.E. Florentino,

Captain, U.S. Coast Guard, Captain of the
Port Northern New England.

[FR Doc. 2021-17753 Filed 8—18-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2021-0549]
RIN 1625-AA00

Safety Zone; New York Upper Bay,
Pierhead Channel, and Port Jersey
Channel, Bayonne, NJ

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters of New York Upper
Bay, Pierhead Channel, and Port Jersey
Channel within 100 yards of the
Bayonne Peninsula bulkhead. The safety
zone is needed to protect personnel,
vessels, and the marine environment
from potential hazards created by two
building demolitions on shore. When
enforced, entry of vessels or persons
into this zone is prohibited unless
specifically authorized by the Captain of
the Port of New York or a designated
representative.

DATES: This rule is effective without
actual notice from August 19, 2021,
through October 31, 2021. For the
purposes of enforcement, actual notice
will be used from August 8, 2021
through August 19, 2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0549 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MST1 Jaison Kurian, Waterways
Management Division, U.S. Coast
Guard; telephone 718-354—4352, email
Jaison.Kurian@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is needed to safeguard
the public. Two brick and concrete rebar
reinforced buildings (Numbers 32 and
42), six and one-half stories tall and
located along the south shore of the
Bayonne Peninsula are being
demolished using land based explosives
and immediate action is needed to
respond to the potential safety hazards
associated with this activity. It is
impracticable to publish an NPRM
because we must establish this safety
zone by August 8, 2021. This rule is
enforceable through October 31, 2021 as
a contingency for any unforeseen delays
or revisions to the building demolitions.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
respond to protect the public from the
potential safety hazards associated with
this activity.



46604

Federal Register/Vol. 86, No. 158/ Thursday, August 19, 2021/Rules and Regulations

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C 1231). The Captain
of the Port New York (COTP) has
determined that potential hazards
associated with explosives demolition
of two buildings on August 8, 2021, will
be a safety concern for anyone within
the waters of New York Upper Bay,
Pierhead Channel, and Port Jersey
Channel within 100 yards of the
Bayonne Peninsula, New Jersey
bulkhead. The rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone while the two
buildings are being demolished.

IV. Discussion of the Rule

This rule establishes a safety zone
from August 8 through October 31,
2021. The safety zone will cover all
navigable waters within 100 yards of the
Bayonne Peninsula, New Jersey. The
zone will only be enforced during
explosives loading and demolition of
two onshore bulidings tentatively
scheduled from 6:00 a.m. to 11:00 a.m.
on Sunday, August 8, 2021. The
duration of the zone is intended to
protect personnel, vessels, and the
marine environment in these navigable
waters while the explosives are being
loaded into the two buildings and the
two buildings are being demolished. No
vessel or person will be permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, time of-
day on a Sunday morning, and the
duration of enforcement of the safety
zone. The Port Authority of NY/NJ,
demolition contractor, and the owner of

the two buildings have coordinated the
building demolitions with berth
operators at the Bayonne Peninsula,
New Jersey to minimize impacts. The
Bayonne Golf Club, west of the safety
zone, has also been notified and ferries
transiting to the golf club will be
authorized to transit through the 100
yard safety zone from 6 a.m. to 10 a.m.
prior to the building demolitions.
Vessels berthing at the Global Container
Terminal, on the opposite side of Port
Jersey Channel, will be outside of the
safety zone and not expected to be
impacted. Moreover, the Coast Guard
will issue Broadcast Notice to Mariners
via VHF—FM marine channel 16 about
the zone and the rule allows vessels to
seek permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888—734-3247). The

Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only five hours that will
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prohibit entry within waters of New
York Upper Bay, Pierhead Channel, and
Port Jersey Channel within 100 yards of
the Bayonne Peninsula, New Jersey
bulkhead. It is categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manul 023-01-001-01, Rev.
01. A Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T01-0549 to read as
follows:

§165.T01-0549 Safety Zone; New York
Upper Bay, Pierhead Channel, and Port
Jersey Channel, Bayonne, NJ.

(a) Location. The following area is a
safety zone: All navigable waters of New
York Upper Bay, Pierhead Channel, and
Port Jersey Channel, from surface to
bottom, within 100 yards of the
Bayonne Peninsula bulkhead bound by
the following points beginning at
40°40°20.1” N, 074°05°22.6” W thence to
40°40°10.3” N, 074°04'54.5” W; thence to
40°39’49.9” N, 074°04’06.1” W; thence to
40°39’38.6” N, 074°04’14.6” W; thence to
40°39'59.4” N, 074°05°08.2” W; thence to
40°40’03.5” N, 074°05°22.6” W; thence to
the point of origin at 40°40°20.1” N,
074°0522.6” W. These coordinates are
based on NAD 83.

(b) Definitions. As used in this
section, “‘designated representative”
means a Coast Guard Patrol

Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State and local officer
designated by or assisting the Captain of
the Port New York (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subapart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by VHF-Channel 16 or at
718-354—4353. Those in the safety zone
must comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(d) Enforecement period[s]. This
section is effective from August 8
through October 31, 2021, but will only
be enforced when building demoltion
operations are in progress.

Dated: August 3, 2021.

Zeita Merchant,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2021-17751 Filed 8-18-21; 8:45 am|
BILLING CODE 9110-04-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 800
[Doc. No. AMS—-FGIS—19-0062]
RIN 0581-AD90

Exceptions to Geographic Boundaries
AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; request for
comments.

SUMMARY: This notice of proposed
rulemaking invites public input on
proposed revisions to Federal Grain
Inspection regulations. The Agricultural
Marketing Service is required to revise
the regulations as a result of 2018 Farm
Bill amendments to the U.S. Grain
Standards Act. Revised regulations
would allow designated official agencies
to perform grain inspections outside
their geographic areas under certain
additional conditions. Proposed
revisions are based on industry input
and are intended to provide additional
flexibility to the industry.

DATES: Comments must be received by
September 20, 2021.

ADDRESSES: Comments must be
submitted through the Federal e-
rulemaking portal at http://
www.regulations.gov and should
reference the document number and the
date and page number of this issue of
the Federal Register. All comments
submitted in response to this document
will be included in the record and will
be made available to the public. Please
be advised that the identity of
individuals or entities submitting
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Sophie Parker, Deputy Director, Quality
Assurance and Compliance Division,
Federal Grain Inspection Service, AMS,
USDA; email: FGISQACD@usda.gov.
SUPPLEMENTARY INFORMATION: Under the
USGSA (7 U.S.C. 71 et seq.), each

official agencies (OA) in the United
States is assigned a specific geographic
area where it performs all official grain
inspection and weighing services for
customers within that geographic area (7
U.S.C. 79(f)(2)(A)). This ensures
effective and efficient delivery of official
services to all customers within the
assigned OA’s geographic area and
enhances the orderly marketing of grain.
The U.S. Grain Standards Act (USGSA)
also provides that customers may obtain
services from other OAs under certain
circumstances. The Secretary may allow
OAs to cross geographic boundaries to
provide services to requesting customers
if: (1) The assigned OA is unable to
provide necessary services on a timely
basis; (2) the customer has not been
receiving official inspection services
from the assigned OA; (3) the customer
requests probe inspection on barge-lot
basis; or (4) the assigned OA agrees in
writing with the adjacent OA to waive
the current geographic restriction at the
customer’s request (7 U.S.C. 79(f)(2)(B)).
These allowances are considered
exceptions to the USGSA’s standard
requirements regarding the use of
designated OAs to perform inspection
services within specified geographic
areas. Exceptions must be approved on
a case-by-case basis by the Agricultural
Marketing Service’s Federal Grain
Inspection Service (FGIS) that
administers regulations under the
USGSA.* Regulations in 7 CFR part 800
provide limitations for use of these
exceptions.

Service Exceptions

A notable exception that has been
implemented in the past is known as the
nonuse of service exception. In that
exception, a customer who had not
obtained inspection services from the
assigned OA for a specified length of
time could obtain services from another
OA. At times, regulations required
customers to have not used their
designated OA for at least 90
consecutive days; at other times the
regulations specified a 180-day nonuse
period before the customer could apply
for service from another OA. However,
lack of clarity about how FGIS
determined whether to grant nonuse of
service exceptions fostered confusion

1FGIS, formerly part of USDA’s Grain Inspection,
Packers and Stockyards Administration, was
merged with USDA’s Agricultural Marketing
Service in 2018.

and conflicts among involved parties
and created a perception of
inconsistency regarding the handling of
such requests. Congress eliminated the
nonuse of service exception from the
USGSA in 2015; 2 FGIS subsequently
removed that exception from the
regulations.3

Although the nonuse of service
exception was eliminated from the
USGSA in 2015, Congress reinstated
authority to implement a nonuse of
service exception through an
amendment to the USGSA in the 2018
Farm Bill.# FGIS must now consider
regulatory options related to the
reinstatement of the nonuse of service
exception (see 7 U.S.C. 79(f)(2)(B)(ii)).

On April 1, 2020, FGIS published an
advanced notice of proposed
rulemaking (ANPR) (85 FR 18155) to
solicit public comments on how FGIS
should amend its criteria for reviewing,
approving, and implementing
exceptions to USGSA’s requirements for
geographic boundaries. FGIS received
six comments on the ANPR. We have
incorporated industry feedback from the
ANPR, along with input received during
industry meetings, to develop this
proposed rule (PR). FGIS is requesting
public comment on options for timely
service and nonuse of service, as
defined within this PR. Particularly,
FGIS seeks input from industry
participants and OAs who use and
provide official services and are familiar
with grain inspection services under the
USGSA. We welcome the submission of
data and other information to support
commenters’ views. As a result of public
input received on the PR, FGIS will
develop a final rule for publication in
the Federal Register.

Restoration of Previous Nonuse of
Service Exceptions

Subsequent to 2015 amendments to
the USGSA and the 2016 changes to the
FGIS regulations, a number of nonuse of
service exceptions were terminated. The
2018 Farm Bill directed USDA to allow
for restoration of those exceptions
where appropriate. Interested parties
were given an opportunity to submit
restoration requests to FGIS, as

2The Agricultural Reauthorizations Act of 2015,
enacted September 20, 2015 (Pub. L. 114-54 sec.
301(b)(3)(A)).

381 FR 49855, July 29, 2016.

4 The Agricultural Improvement Act of 2018,
enacted December 20, 2018 (Pub. L. 115-334 sec.
12610(a)(1)(D)).
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described in a Notice to Trade
published on March 5, 2019.5

Termination of Nonuse of Service
Exceptions

The amended USGSA provides that
the nonuse of service exception may
only be terminated if all parties to the
exception jointly agree on the
termination.® This means that the
customer, the assigned OA, the OA that
has been providing service under the
exception (gaining OA), and FGIS must
agree to terminate the exception. This
ensures that: (1) All parties are aware of
the change and (2) the assigned OA will
resume providing service to the
customer.

The requirement for all parties to the
exception to jointly agree on
termination of the nonuse of service
exception does not apply if the
designation of an OA is terminated.” If
the designation of an OA is renewed or
restored after being terminated, the
exceptions that were previously
approved, under 7 U.S.C. 79(f)(2)(B),
may be renewed or restored by
requesting a determination from FGIS.

Comment Review

The ANPR suggested three criteria for
timely service exceptions and four
criteria for nonuse of service exceptions,
and requested input on 11 questions
regarding factors that could impact
decisions on exceptions. FGIS would
like to thank those who participated in
this process for providing valuable
input. Not all commenters provided
feedback on criteria for every exemption
or on every question in the ANPR. Most
recognized the need for the official
system to be customer focused and to
provide timely and accurate services.

FGIS received mixed comments about
timely service and nonuse of service
exceptions. Some commenters stated
that they thought the nonuse of service
exception involved the inability of the
OA to provide timely service. The
USGSA specifies these are two separate
exceptions; therefore, FGIS is using the
feedback to the ANPR to improve and
clarify the requirements under the
appropriate exception.

The ANPR criteria for timely service
exceptions included that: the requesting
facility would be required to submit a
written or verbal request for an
exception to FGIS, along with
documentation regarding the designated
OA’s inability to provide service within

5Restoring Certain Exceptions to the U.S. Grain
Standards Act, published March 5, 2019. https://
www.ams.usda.gov/content/restoring-certain-
exceptions-us-grain-standards-act.

6 Public Law 115-334 sec. 12610(a)(1)(E).

7 Public Law 115-334 sec. 12610(a)(2).

six hours from the requested service.
Further, the OA would have to be
unable to provide requested services
within timeframes established in the
OA'’s approved fee schedule. The ANPR
criteria for nonuse of service exception
requests included the requesting facility
(customer or applicant) demonstrating
they have not received official services
for 90 days, documenting why they have
not received service, and providing a
written or verbal request for an
exception. In addition, the ANPR
suggested potential factors for
consideration, some of which now fit
within the expanded criteria for timely
service requests.

In the feedback to the ANPR criteria
for timely service exceptions, some
commenters supported the criteria but
provided differing opinions on how to
apply the criterion regarding timeframes
for services provided. One suggested
that customers should not be allowed to
routinely call their OA after business
hours as a mechanism for obtaining
service from another OA. Here, FGIS
notes parameters required for requesting
official services are defined in
800.116(b) and OA fee schedules. FGIS
also received requests to clarify which
services are included in a timely service
exception. Industry feedback indicates
some OA’s do not offer all official
services some customers request. Others
indicate that weather events could
impact access to timely service. Timely
service exceptions criterion in this PR
would provide an avenue to
accommodate these situations.

In the feedback to the ANPR criteria
for nonuse of service exceptions, some
commenters asked FGIS to add
flexibility to the nonuse of service
exception and to rename it “‘service
exception”. According to industry
input, customers occasionally face
limitations in the types of services
offered by the assigned OA. This again
indicated to FGIS that there is confusion
about the criteria for timely service and
the criteria for nonuse of service
exceptions. In addition, the feedback on
the number of days without official
service (for nonuse of service
exceptions) had a wide range, from 30
to 180 days. As stated in the ANPR,
prior ranges allowed were between 90 to
180 days in length. A period of 90 days
is within timeframes used for the
nonuse of service exception in the past
and is a compromise based on
timeframes suggested in the comments.

In the general feedback to the ANPR,
FGIS received comments expressing
concern that some requests for
exceptions relayed false or misleading
information. These comments
questioned how FGIS would validate

requests for exceptions and whether the
assigned OA would have an opportunity
to respond to the request. Therefore,
FGIS proposes adding a validation
process for requests for exceptions. This
would allow all parties to submit
information and data regarding the
request. FGIS would review information
and assess requests to ensure the
integrity of the official system is
maintained. FGIS also received feedback
expressing concern that nonuse of
service exceptions negatively impact the
integrity of the official system. FGIS has
attempted to address all feedback within
this PR.

Overview

Amendments proposed would modify
parameters for the exceptions program
for timely service and reinstate the
exception program for nonuse of service
in 7 CFR 800.117, to comply with
amendments made to the USGSA in the
2018 Farm Bill. This PR incorporates
feedback received from the public on
the ANPR to create a clear, consistent,
and fair framework for considering and
granting these exceptions, which allow
designated OAs to perform grain
inspections outside their geographic
areas under certain conditions. Timely
service and nonuse of service are two of
those conditions. This PR defines and
differentiates between timely service
and nonuse of service exceptions and
their associated requirements.

Under § 800.117((lb](1), the industry
would have a mechanism to request and
receive timely service from an alternate
OA. Applicants could also request
timely service exceptions for delays
caused by weather events and requests
for services that are not offered by the
assigned OA. For a timely service
exception, FGIS would grant an
exception when: (1) The designated OA
is unable to provide services to an
applicant within 6 hours or the OA is
unable to provide results and certificate
in accordance with 800.160(c); or (2) a
request for services not offered by the
assigned OA would result in an inability
to receive timely service; or (3) a
weather event or impact caused by a
weather event results in an inability to
receive timely service from the assigned
OA; and (4) granting an exception is in
the best interest of the integrity of the
official system. It is important to note
that not all of these instances indicate
a delay caused by the assigned OA and
that the reasons and justification for the
exception request weigh more
prominently for nonuse of service
requests than timely service. This PR
proposes a tiered progression for timely
service exceptions. The first is a one-
time timely service exception. In the
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case of untimely service, the ability to
use another official agency may be
granted for the next service request, as
applicable. The second is a 90-day
timely service exception. If, after the
first request is granted, a second
instance occurs within 180 days, the
customer may apply for a 90-day
exception. Once granted, the alternate
OA would provide services to the
customer for 90 days. The third is a
long-term timely service exception. If
there is another occurrence, within 365
days of the return to the assigned OA,
the applicant may request a long-term
exception, extending until the
termination date of the gaining agency’s
designation. If FGIS determines the
assigned OA’s inability to provide a
specific service, limited due to weather
events or service availability, has been
resolved, FGIS may terminate the long-
term exception. If FGIS terminates a
long-term exception, all parties would
be notified, and the applicant would
resume service with the assigned OA
within 60 days of notification. However,
if the exception was associated with the
assigned OA'’s inability to provide
service in 6 hours or less, or timely
issuance of the results and certificate,
FGIS may not terminate the exception.
During the duration of exceptions
caused by a failure of the assigned OA
to supply timely service, the assigned
OA should work on improving their
ability to provide the requested services.

For nonuse of service exception
requests, this PR defines the period of
nonuse as 90 days. The PR also
specifies, but does not limit, categories
FGIS would take into consideration
when reviewing requests for nonuse of
service exceptions. These include: (1)
The location of the specified service
point(s); (2) the ability of the alternate
OA to take on additional customers; (3)
the ability of the assigned OA to staff an
onsite laboratory; (4) whether the
requesting facility has ever previously
utilized the official system (i.e., facilities
that have never used the official system
would not qualify for nonuse of service
exception, nor would a facility that was
under new ownership by a company
with no history of use of the official
system). For a nonuse of service
exception, FGIS would grant an
exception when: (1) An OA has not
provided service to an applicant within
their assigned geographic area within
the established time period, (2) FGIS
receives a request for a nonuse of
service exception from an applicant,
and (3) granting an exception is in the
best interest of the integrity of the
official system. In some cases, the cost
of the equipment is more than the OA

would be able to recoup, due to the
infrequency of the requests. FGIS would
take these factors into consideration
when reviewing requests for exceptions
and would work with the OAs and
customers to find a solution.

FGIS recognizes there may be
instances where granting an exception
may impact the assigned OA’s viability
and instances where there is concern
about the integrity of the official system.
In such instances, FGIS proposes adding
a challenge process into this regulation.
As an example, FGIS would consider
factors such as percent of business or
percent of customers lost due to 90-day
and long-term exceptions. Requests for
a challenge must clearly state and
support the identified reason for the
request. The assigned OA must include
supporting documentation for FGIS to
review as part of this process. FGIS
seeks input from industry participants
and OAs on the challenge process. We
welcome and encourage the submission
of data and other information to support
commenters’ views.

FGIS proposes to add the nonuse of
service exception back into the
regulations, under § 800.117(b)(2). The
industry would be able to apply for
official services from an alternate OA if
they have not received official services
within the previous 90 days. In
addition, FGIS proposes to evaluate
criteria defined in the section to
promote clarity, consistency, and
transparency. FGIS also proposes to
expand and clarify options for
exceptions under timely service.
Applications for timely service
exceptions would undergo a more
streamlined approval process and
require less rigorous justification by the
applicant than those submitted for
nonuse of service exceptions. For both
types of exceptions, the PR establishes
processes to address assigned OA
concerns of potentially false or
misleading exception requests and
validation of requests by FGIS.

Executive Orders 12866 and 13563

Executive Orders 12866—Regulatory
Planning and Review, and 13563—
Improving Regulation and Regulatory
Review, direct agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits of
reducing costs, harmonizing rules, and
promoting flexibility.

In this initial evaluation of costs and
benefits of the rule, FGIS has
determined that the proposed rule does
not meet the criteria of a significant
regulatory action under Executive Order
12866 as supplemented by Executive
Order 13563. Moreover, FGIS finds that
the rule does not create any new
material costs for industry.

Baseline

Under the USGSA, the USDA
regulates the inspection of barley,
canola, corn, flaxseed, mixed grain, oats,
rye, sorghum, soybeans, sunflower seed,
triticale, and wheat. This rule impacts
the 42 OAs that provide USDA-
regulated grain certification and the
5,218 commercial entities they serve. In
FY2020, OAs performed 3,093,261 grain
inspections of 240.3 million metric tons
of grain.8 FGIS expects fewer than one
percent of the entities served by OAs to
request and be granted exceptions under
the rule.

Official inspection costs represent a
very small percentage of the total value
of grain shipment. In 2018, FGIS
calculated weighted average costs for
inspections for different carriers as
follows: $24.50 for a semi-truck capable
of carrying 58,000 pounds, $24.65 for a
railcar capable of carrying 220,000
pounds, and $234.42 for a barge capable
of carrying 3,000,000 pounds of grain.
For example, if the price of wheat was
$5 for a 60-pound bushel, the cost of the
inspection would represent 0.53% of
the revenue for a truck, 0.13% of the
revenue for a railcar train, and 0.08% of
the revenue for a barge.

Need for the Rule

Federally regulated grain inspection is
designed to remedy two competing
sources of market failure—asymmetric
information and market power—while
preserving the ability of small producers
to access markets. This rule increases
the flexibility of the existing inspection
program without affecting the program’s
quality standards or the ability of small
sellers to access inspection services.
Greater flexibility in allowing producers
to obtain inspection services, however,
will save costs and provide them greater
ability to meet potential market
opportunities.

Many agricultural products, including
grain, vary in important quality
characteristics due to both farm
production decisions and idiosyncratic
factors. In the absence of a quality
verification process, sellers in
transactions may have more knowledge

8 Source: USDA Federal Grain Inspection Service
(FGIS) Program Data at: https://
feisonline.ams.usda.gov/F_DEC/
AnnualReport.aspx.
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of product quality than buyers, a
condition called asymmetric
information. Akerlof (1970) showed
asymmetric information can cause
economic inefficiencies in which
producers forego investments that are
less costly to implement than the benefit
they provide consumers.? Third-party
inspection that verifies a product’s
quality resolves this source of market
failure.

Grain inspectors certify the protein
content, kernel size, and other quality
factors related to product’s market value
to simplify transactions. Since the
outcome of grain inspections directly
affects the sale price, biases and
inconsistences in inspection methods
might potentially redistribute the gains
to trade from seller to buyer, or vice
versa. Market power might exacerbate
the tendency to bias and inconsistency
if, for instance, large sellers or buyers
can influence the outcome of quality
inspections in their favor. In addition to
fairness concerns, such opportunistic
behavior creates economic inefficiencies
by reducing returns on investment in
quality improvement and creating costs
for downstream producers (i.e., bakers
and food processors) expecting products
of certain quality.

Grain inspection is an optional
service. When information asymmetries
are a concern, inspection facilitates
simpler, more rapid, and less risky
transaction of final product. By allowing
producers to recoup the costs of quality
improvement, grain inspection also
encourages investment in quality
improvement.

Under its regulatory authority, the
USDA approves grain inspection
standards and monitors their uniform
application by OAs. To promote a
competitive market for grain, in which
all producers have access to inspection
services, FGIS requires that OAs provide
inspection services to all producers in
an assigned area and regulates
marketing fee schedules charged by OAs
for these services. FGIS approves rates
to cover various labor, laboratory, and
travel costs and only approves
differential rates across geographic areas
if underlying costs differ across assigned
regions. For this reason, FGIS does not
expect this rule to impact the prices
paid by inspection users or the fees
received by OAs. Instead, FGIS expects
this rule will allow the small fraction of
inspection users who need “timely
service” and “nonuse of service”
exceptions greater flexibility in

9 George Akerlof, “The Market for Lemons:
Quality Uncertainty and the Market Mechanism”
Quarterly Journal of Economics, 1970.

obtaining inspections services to meet
immediate business requirements.

Benefits and Costs of the Rule

FGIS considers economic benefits of
this rule as being three-fold. First, the
rule provides clarity to producers
regarding the terms under which
exceptions are granted. Second, the rule
increases options to producers who
require inspection services to market
their grain. FGIS expects that this option
will be utilized by fewer than one
percent producers who need inspections
services quickly but face service
constraints by OAs. Third, the rule may
heighten attention to service issues
among OAs that have received nonuse
of service exception requests. The
validation process FGIS will maintain as
part of the granting of exceptions will
ensure requests serve a valid business
purpose. OAs may offer additional
services such as a broader range of
testing as a result.

FGIS does not ascribe any direct
compliance costs to either OAs or
producers as a result of the potential
increase for timely service and nonuse
of service exceptions under this rule.
FGIS does not expect that inspection
fees it approves will change as a result
of this rule. To the extent that this rule
provides greater flexibility to how
producers can obtain inspection
services, it will provide improved
services or reduce total costs to
producers by, for instance, allowing
those needing immediate inspections to
get them from an OA other than the one
to which they are assigned. Moreover,
FGIS does not believe the rule will
create significant indirect costs, aside
from minor costs to market participants
learning the rule and documenting
exceptions.

To the extent that some OAs conduct
fewer inspections because producers in
their assigned area have requested more
exceptions, other OAs will conduct
more inspections. FGIS believes that
any business losses to an OA will be
small and that any losses will be offset
by gains to other OAs. This
rearrangement of business activity
constitutes a transfer of benefits from
one OA to another and has a neutral
effect on total costs and benefits of the
rule.

To summarize, FGIS believes that the
total impact of the rule on the grain
inspection industry is not economically
significant and that the benefits of this
rule exceed its costs, which are
negligible.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies

to consider the impact of their rules on
small entities and to evaluate
alternatives that would accomplish
objectives of the rule without unduly
burdening small entities when rules
impose a significant economic impact
on a substantial number of small
entities. This rule has an economic
impact on farms selling grain that
require inspections (classified under
North American Industry Classification
System, or NAICS, codes 111110,
111120, 111130, 111140, 111150,
111191, 111160, 111191, and 111199),
grain elevators and grain certifiers that
conduct post-harvest crop activities
(NAICS code 115114) and either require
or perform inspections. The Small
Business Administration (SBA)
considers grain farms to be small if their
sales are less than $1 million and grain
elevators and grain certifiers (OAs) to be
small if their sales are less than $30
million (13 CFR 121.201).

FGIS certifies that this rule does not
have a significant economic impact on
small businesses. This determination is
made based on FGIS’s expectation that
any small entities requiring grain
inspection, including grain farms and
grain elevators, or entities performing
grain inspection, including OAs, will
see neither a change in prices paid or
fees charged nor a loss in access to
inspection services or change in
territorial boundaries for which they can
perform inspections. Further, FGIS
believes its proposed challenge process
addresses the concern that some small
OAs may lose economic viability when
exceptions are granted to customers
under the exceptions to geographic
boundary requirement.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988—Civil
Justice Reform. This rule is not intended
to have retroactive effect. The USGSA
provides in sec. 87g that no State or
subdivision thereof may require or
impose any requirements or restrictions
concerning the inspection, weighing, or
description of grain under the Act.

This rule will not preempt any State
or local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule. No
administrative proceedings would be
required before parties could file suit in
court challenging the provisions of this
rule.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. Executive Order 13175
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requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on: (1) Policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation; and (2) other
policy statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Agricultural Marketing Service (AMS)
has assessed the impact of this proposed
rule on Indian tribes and determined
that this rule would not have tribal
implications that require consultation
under Executive Order 13175. AMS
hosts a quarterly teleconference with
tribal leaders where matters of mutual
interest regarding the marketing of
agricultural products are discussed.
Information about proposed changes to
regulations will be shared during an
upcoming quarterly call, and tribal
leaders will be informed about proposed
revisions to the regulation and the
opportunity to submit comments. AMS
will work with the USDA Office of
Tribal Relations to ensure meaningful
consultation is provided as needed with
regards to the proposed regulations.

AMS has provided 30 days for
comments on this proposed rule. All
comments received by September 20,
2021 will be considered prior to
finalizing this proposed rule. Comments
in response to any or all of the above
processes or proposed wording should
be submitted to the address provided in
the ADDRESSES section of this document
to ensure consideration.

List of Subjects in 7 CFR Part 800

Administrative practice and
procedure, Exports, Grains, Reporting
and recordkeeping requirements.

For reasons set forth in the preamble,
FGIS proposes to amend 7 CFR part 800
as follows:

PART 800—GENERAL REGULATIONS

m 1. The authority citation for part 800
continues to read as follows:

Authority: 7 U.S.C. 71-87k.

m 2. Amend § 800.117 by:

m a. Adding paragraph (b) introductory
text;

m b. Revising paragraph (b)(1);

m c. Redesignating paragraphs (b)(2) and
(3) as paragraphs (b)(3) and (4),
respectively; and

m d. Adding new paragraph (b)(2).

The additions and revision read as
follows:

§800.117 Who shall perform original
services.
* * * * *

(b) Exceptions for official agencies to
provide service. Under an exception, an
official agency may provide service to a
customer outside of their geographic
area. The applicant must request that
the Service grant an exception. As
outlined below, the Service may grant
an exceptions in instances when: The
assigned official agency is unable to
provide inspection services in a timely
manner; a person requesting inspection
services in that geographic area has not
been receiving official inspection
services from the official agency for that
geographic area; a person requesting
inspection services in that geographic
area requests a probe inspection on a
barge-lot basis; or, the assigned official
agency for that geographic area agrees in
writing with the adjacent official agency
to waive the current geographic area
restriction at the request of the applicant
for service.

(1) Timely service. The Service grants
an exception when service is not timely
as described in this section. Service is
not timely when an official agency
cannot provide requested official
services within 6 hours or cannot
provide results and certificate in
accordance with 800.160(c). Applicants
may also request timely service
exceptions for delays caused by weather
events or request a timely service
exception for services that the assigned
official agency does not offer. The
applicant must submit a request for a
timely service exception to the Service.
The applicant may make this request
orally or in writing. The applicant must
clearly state and support the identified
reason for the requested exception.
There are three consecutive tiers of
timely service exceptions: One-time, 90-
day, and long-term. Applicants must
progress through each tier. Applicants
must apply for and the Service must
approve a one-time exception before the
Service considers a 90-day exception.
Likewise, applicants must apply for and
the Service must approve a 90-day
exception before the Service will
consider a long-term exception. The
Service will review requests and may
contact the applicant, the assigned
official agency, or potential gaining
agency with questions during its review.
The Service will provide its
determination on the exception request
to the customer in writing.

(i) One-time. In the case of untimely
service, the ability to use another

official agency may be granted for the
next service request, as applicable.

(ii) 90-day. If there is an occurrence of
untimely service within 180 days of the
date of the occurrence in paragraph
(b)(1)(i) of this section, the applicant
may request a 90-day exception. This
90-day window will begin the day the
exception is granted.

(iii) Long-term. If after a return to
service following an exception granted
under paragraph (b)(1)(ii) of this section
there is another occurrence of untimely
service within 365 days, the applicant
may request a long-term exception.
When granting this exception, the
Service may extend this exception up to
the date of termination of the gaining
agency’s designation term.

(iv) Supporting Documentation. The
applicant must submit a request for a
timely service exception and associated
supporting documentation to the
Service. The Service will give all parties
an opportunity to provide information.
The Service will request additional
information if any is needed.

(v) Review and Validation. Prior to
granting a timely service exception, the
Service will review and validate all
information submitted with the
application. If the request is urgent and
made outside of the Service’s normal
business hours, an official agency from
outside the geographic area may provide
service. When providing an urgent
service, the official agency must provide
written notification to the Service
within two business days after service.
The Service will review and validate the
circumstances of the urgent request and
the Service will verify that the request
was not false or misleading.

(vi) False or Misleading Requests. If
an applicant submits a request that the
Service determines to be false or
misleading, the Service will not grant
the exception. If an urgent request was
granted on the basis of a false and
misleading request, the Service may
deny the applicant from future urgent
timely service exceptions for a period of
up to 180 days.

(vii) Return to the Assigned Official
Agency. The applicant maintains the
option of returning to the assigned
official agency at any time with a 60-day
notification period to all parties. The
exception will be cancelled, and future
exception requests will be considered at
the beginning of successive-tiered
system.

(viii) Termination. If the Service
determines the original official agency’s
inability to provide a specific service,
limited due to weather events or service
availability, has been resolved, the
Service may terminate the long-term
exception. However, if the exception
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was associated with the official agency’s
inability to provide service in 6 hours or
less, or timely issuance of the results
and certificate, the Service may not
terminate the exception. If the Service
terminates a long-term exception, all
parties will be notified, and the
applicant will resume service with the
assigned official agency within 60 days
of notification.

(2) Nonuse of service exception. If an
applicant has not received service from
the assigned official agency within the
last 90 days, the applicant may request
that the Service grant a nonuse of
service exception.

(i) Requests must clearly state and
support the following:

(A) The last date of service from
assigned official agencys;

(B) The reason service has not been
received during this timeframe;

(C) The identified reason for the
request.

(ii) Relevant information. Applicants
may submit any relevant supporting
information. This may include, but is
not limited to:

(A) The location of the specified
service point(s);

(B) The types of services requested by
the applicant and offered by assigned
official agency;

(C) The ability of the gaining official
agency to take on additional customers;

(D) The ability of the assigned official
agency to provide the requested service;

(E) Whether the requesting facility has
ever used the official system.

(iii) Supporting Documentation.
Included with the request for an
exception, the applicant must submit
supporting documentation to the
Service. After receipt of the request, the
Service will give all parties an
opportunity to provide additional
supporting documentation. The Service
will request additional information if
any is needed.

(iv) Review and Validation. Prior to
granting an exception, the Service will
review the application and all
supporting documentation, and the
Service will conduct any necessary
analysis to estimate the exception’s
impact.

(A) Notification. The Service will
notify the assigned official agency prior
to granting an exception for nonuse of
service.

(B) Challenge. The assigned official
agency may challenge a proposed
exception for any reason. To challenge
a proposed exception, the assigned
official agency must object in writing,
and must submit supporting documents
to the Service within 14 days after the
date of notification. Documents must
clearly identify the objection and

support the identified reason for the
challenge.

(C) Determination. The Service will
consider impacts on the assigned
official agency, the applicant, and the
potential gaining agency when deciding
whether to grant an exception. These
impacts may include, but are not
limited to, the viability of the assigned
official agency given the loss of
business. The Service will also consider
the impact on the integrity of the official
system and confirm an exception would
not undermine the congressional
policies in section 2 of the United States
Grain Standards Act. The Service will
provide its decision in writing to the
assigned official agency, the applicant,
and the potential gaining agency.

(v) False or Misleading Requests. If an
applicant submits a request that the
Service determines is false or
misleading the Service may elect to
limit them from submitting further
requests for a period of up to 180 days.

(vi) Renewal or Termination of
Exception. The nonuse of service
exception is for the period of the gaining
agency’s designation. At the end of the
designation, the Service will review the
exception, and verify all criteria and
information. If the exception still meets
the nonuse criteria, the Service will
renew the exception for the new
designation period. In the event the
gaining agency is no longer designated,
the exception would automatically
terminate and the customer would
return to the assigned official agency. If
all parties jointly agree to the
termination of a nonuse of service
exception, the Service will terminate the
exception. In this case, the assigned
official agency must resume service
within 60 days of notification.

(vii) Historic exceptions. All nonuse
of service exceptions, that were in place
as of March 30, 2019, will be
incorporated into geographic boundaries
of the gaining agencies.

* * * * *

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2021-17609 Filed 8—-18-21; 8:45 am]
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Energy Conservation Program:
Definitions for General Service Lamps

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking
and announcement of public meeting.

SUMMARY: On January 19, 2017, the U.S.
Department of Energy (“DOE”)
published two final rules adopting
revised definitions of general service
lamp (“GSL”) and general service
incandescent lamp (“GSIL”), and other
supplemental definitions, to go into
effect January 1, 2020. Prior to that
effective date, on September 5, 2019,
DOE withdrew the revised definitions of
GSL, GSIL, and the other supplemental
definitions. Upon further review and
consideration, in this notice of proposed
rulemaking (“NOPR”’), DOE proposes to
adopt the definitions of GSL and GSIL
and the associated supplemental
definitions set forth in the January 2017
final rules. This document also
announces a public meeting to receive
comment on these proposed definitions.
DATES:

Meeting: DOE will hold a public
meeting via webinar on Thursday,
September 30, 2021, from 10:00 a.m. to
4:00 p.m. See section V, “Public
Participation,” for webinar registration
information, participant instructions
and information about the capabilities
available to webinar participants.

Comments: DOE will accept
comments, data, and information
regarding this NOPR no later than
October 18, 2021.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments identified by docket
number EERE-2021-BT-STD-0012, and
by email: To
2021STD0012GSLDefinitions@
ee.doe.gov. Include docket number
EERE-2021-BT-STD-0012 in the
subject line of the message.

No telefacsimiles (“faxes’’) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
V of this document.

Although DOE has routinely accepted
public comment submissions through a
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variety of mechanisms, including postal
mail and hand delivery/courier, the
Department has found it necessary to
make temporary modifications to the
comment submission process in light of
the ongoing coronavirus disease 2019
(“COVID-19”) pandemic. DOE is
accepting only electronic submissions at
this time. If a commenter finds that this
change poses an undue hardship, please
contact Appliance Standards Program
staff at (202) 586—1445 to discuss the
need for alternative arrangements. Once
the COVID-19 pandemic health
emergency is resolved, DOE anticipates
resuming all of its regular options for
public comment submission, including
postal mail and hand delivery/courier.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at
www.regulations.gov. All documents in
the docket are listed in the
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as
information that is exempt from public
disclosure.

The docket web page can be found at
www.regulations.gov/
#!docketDetail,D=EERE-2021-BT-STD-
0012. The docket web page contains
instructions on how to access all
documents, including public comments,
in the docket. See section V for
information on how to submit
comments through
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Stephanie Johnson, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 287—
1943. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Celia Sher, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287-6122. Email:
Celia.Sher@hq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, or participate
in the public meeting, contact the
Appliance and Equipment Standards
Program staff at (202) 287—1445 or by
email: ApplianceStandardsQuestions@
ee.doe.gov.
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I. Authority and Background

Amendments to the Energy Policy and
Conservation Act (“EPCA”’) in the
Energy Independence and Security Act
of 2007, Public Law 110-140 (“EISA”’)
directed DOE to conduct a number of
rulemakings regarding coverage of
lamps as GSLs and GSILs, and to
evaluate energy conservation standards
for such lamps. 42 U.S.C. 6295(i)(6)(A)—
(B). Pursuant to this authority, DOE
conducted a rulemaking to establish
revised regulatory definitions for GSLs
and GSILs. See 82 FR 7276 (Jan. 19,
2017); 82 FR 7322 (Jan. 19, 2017).
Subsequently, DOE conducted a
rulemaking in which it withdrew these
revised definitions before they took
effect. 84 FR 46661 (Sept. 5, 2019). The
following paragraphs provide an
overview of the authorities and final
rules issued by DOE relevant to the

definitions for GSL, GSIL, and related
terms, as proposed in this NOPR.

A. Authority

EPCA, as amended,? authorizes DOE
to regulate the energy efficiency of a
number of consumer products and
certain industrial equipment. 42 U.S.C.
6291-6317. Title III, Part B 2 of EPCA,
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles. 42 U.S.C. 6291-
6309. These products include GSLs, the
subject of this rulemaking.

EPCA directs DOE to conduct two
rulemaking cycles to evaluate energy
conservation standards for GSLs. 42
U.S.C. 6295(1)(6)(A)—(B). GSLs are
defined in EPCA to include GSILs,
compact fluorescent lamps (“CFLs”),
general service light-emitting diode
(“LED”’) lamps and organic light
emitting diode (“OLED”) lamps, and
any other lamps that the Secretary of
Energy (“Secretary’’) determines are
used to satisfy lighting applications
traditionally served by general service
incandescent lamps. 42 U.S.C.
6291(30)(BB)(i), (CC)(), (DD). The EPCA
provision setting forth relevant
definitions indicates that the term
“general service lamp” in EPCA does
not include any of the twenty-two
lighting applications or bulb shapes
explicitly not included in the definition
of “general service incandescent
lamp,” 3 or any general service
fluorescent lamp or incandescent
reflector lamp. 42 U.S.C.
6291(30)(BB)(ii).

For the first rulemaking cycle, EPCA
directs DOE to initiate a rulemaking
process prior to January 1, 2014, to
consider two questions: (1) Whether to
amend energy conservation standards

1 All references to EPCA in this document refer
to the statute as amended through the Energy Act
of 2020, Public Law 116-260 (Dec. 27, 2020).

2For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.

3 As defined in EPCA “general service
incandescent lamp” does not include the following
incandescent lamps: (I) An appliance lamp; (II) A
black light lamp; (IIT) A bug lamp; (IV) A colored
lamp; (V) An infrared lamp; (VI) A left-hand thread
lamp; (VII) A marine lamp; (VIII) A marine signal
service lamp; (IX) A mine service lamp; (X) A plant
light lamp; (XI) A reflector lamp; (XII) A rough
service lamp; (XIII) A shatter-resistant lamp
(including a shatter-proof lamp and a shatter-
protected lamp); (XIV) A sign service lamp; (XV) A
silver bowl lamp; (XVI) A showcase lamp; (XVII) A
three-way incandescent lamp; (XVIII) A traffic
signal lamp; (XIX) A vibration service lamp; (XX)
A G shape lamp (as defined in ANSI C78.20-2003
and C79.1-2002[)] with a diameter of 5 inches or
more; (XXI) A T shape lamp (as defined in ANSI
(C78.20-2003 and C79.1-2002) [and] that uses not
more than 40 watts or has a length of more than
10 inches; (XXII) A B, BA, CA, F, G16-1/2, G=25,
G30, S, or M—14 lamp (as defined in ANSI C79.1-
2002 and ANSI C78.20-2003) of 40 watts or less.
42 U.S.C. 6291(30)(D)(ii).
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for general service lamps to establish
more stringent standards than EPCA
specifies, and (2) whether “the
exemptions for certain incandescent
lamps should be maintained or
discontinued.” 42 U.S.C.
6295(i)(6)(A)(i). In developing such a
rule, DOE must consider a minimum
efficacy standard of 45 lumens per watt
(“Im/W?”). 42 U.S.C. 6295(i)(6)(A)(ii).
Further, if the Secretary determines that
the standards in effect for GSILs should
be amended, EPCA provides that a final
rule must be published by January 1,
2017, with an effective date at least
three years after the date on which the
final rule is published. 42 U.S.C.
6295(i)(6)(A)(iii). Additionally, EPCA
directs that the Secretary shall consider
phased-in effective dates after
considering certain economic factors. 42
U.S.C. 6295(i)(6)(A)(iv). If DOE fails to
complete a rulemaking in accordance
with 42 U.S.C. 6295(i)(6)(A)(1)-(iv), or if
a final rule from the first rulemaking
cycle does not produce savings greater
than or equal to the savings from a
minimum efficacy standard of 45 lm/W,
the statute provides a “backstop” under
which DOE must prohibit sales of GSLs
that do not meet a minimum 45 lm/W
standard. 42 U.S.C. 6295(i)(6)(A)(v).

EPCA further directs DOE to initiate
a second rulemaking cycle by January 1,
2020, to determine whether standards in
effect for GSILs (which are a subset of
GSLs) should be amended with more
stringent maximum wattage
requirements than EPCA specifies, and
whether the exemptions for certain
incandescent lamps should be
maintained or discontinued. 42 U.S.C.
6295(1)(6)(B)(i). As in the first
rulemaking cycle, the scope of the
second rulemaking is not limited to
incandescent lamp technologies. 42
U.S.C. 6295(i)(6)(B)(ii).

In addition to the two mandated
rulemaking cycles, under the statutory
definition of GSL, DOE has authority to
include lamps as GSLs upon
determining that they are “used to
satisfy lighting applications
traditionally served by general service
incandescent lamps.” 42 U.S.C.
6291(30)(BB)(1)(IV).

B. March 2016 Notice of Proposed
Rulemaking and October 2016 Notice of
Proposed Definition and Data
Availability

Pursuant to its statutory authority,
DOE published a Notice of Proposed
Rulemaking on March 17, 2016 that
addressed the first question that
Congress directed it to consider—
whether to amend energy conservation
standards for GSLs (“March 2016
NOPR”). 81 FR 14528, 14629-14630

(Mar. 17, 2016). In that NOPR, DOE
stated that it would be unable to
undertake any analysis regarding GSILs
and other incandescent lamps because
of a then-applicable congressional
restriction (“‘the Appropriations Rider”).
See Id. at 81 FR 14528, 14540-14541.
The Appropriations Rider prohibited
expenditure of funds appropriated by
that law to implement or enforce: (1) 10
CFR 430.32(x), which includes
maximum wattage and minimum rated
lifetime requirements for GSILs; and (2)
standards set forth in section
325(i)(1)(B) of EPCA (42 U.S.C.
6295(i)(1)(B)), which sets minimum
lamp efficiency ratings for incandescent
reflector lamps (“IRLs”). Under the
Appropriations Rider, DOE was
restricted from undertaking the analysis
required to address the first question
presented by Congress, but was not so
limited in addressing the second
question—that is, DOE was not
prevented from determining whether
the exemptions for certain incandescent
lamps should be maintained or
discontinued. To address that second
question, DOE published a Notice of
Proposed Definition and Data
Availability (“NOPDDA”), which
proposed to amend the definitions of
GSIL, GSL, and related terms (‘‘October
2016 NOPDDA”). 81 FR 71794, 71815
(Oct. 18, 2016). Notably, the
Appropriations Rider originally was
adopted in 2011 and was readopted and
extended continuously in multiple
subsequent legislative actions. It expired
on May 5, 2017, when the Consolidated
Appropriations Act, 2017 was enacted.*

C. January 2017 Final Rules

On January 19, 2017, DOE published
two final rules concerning the
definitions of GSL, GSIL, and related
terms. 82 FR 7276; 82 FR 7322 (“January
2017 Final Rules”). The January 2017
Final Rules amended the definitions of
GSIL and GSL by bringing certain
categories of lamps within the
definitions of GSIL and GSL that EPCA
had exempted. These two rules were
issued simultaneously, with the first
rule maintaining the existing exemption
for IRLs in the definition of GSL and the
second rulemaking determining to
discontinue the IRL exemption. See 82
FR 7312; 82 FR 7323. The January 2017
Final Rules related only to the second
question that Congress directed DOE to
consider, regarding whether to maintain
or discontinue “‘exemptions” for certain
incandescent lamps. 42 U.S.C.

4 See Consolidated Appropriations Act of 2017
(Pub. L. 115-31, div. D, tit. III); see also
Consolidated Appropriations Act, 2018 (Pub. L.
115-141).

6295(i)(6)(A)(i)(II). DOE explained in the
rule that the discontinuation of certain
exemptions would render the lamps
within those exemptions GSLs, to the
extent they would otherwise qualify as
GSLs. For certain lamps, the
discontinuation of the exemption may
also render the lamp a GSIL, to the
extent it would otherwise qualify as a
GSIL. 82 FR 7277. DOE stated that it
would then either impose standards on
these lamps pursuant to its authority to
develop GSL standards or apply the
backstop standard prohibiting the sale
of lamps not meeting a 45 lm/W efficacy
standard. 82 FR 7276, 7277. The
definitions in the January 2017 Final
Rules were to become effective on
January 1, 2020. 82 FR 7276, 7276; 82
FR 7322, 7322.

D. September 2019 Withdrawal Rule
and Subsequent Review

With the removal of the
Appropriations Rider in the
Consolidated Appropriations Act, 2017,
DOE was no longer restricted from
undertaking the analysis and decision-
making required to address the first
question presented by Congress—that is,
whether to amend energy conservation
standards for GSLs, including GSILs.
Thus, on August 15, 2017, DOE
published a Notice of Data Availability
and request for information (“NODA”)
seeking data for GSILs and other
incandescent lamps (“August 2017
NODA”). 82 FR 38613.

The purpose of the August 2017
NODA was to assist DOE in determining
whether standards for GSILs should be
amended. 42 U.S.C. 6295(1)(6)(A)1) ().
Comments submitted in response to the
August 2017 NODA also led DOE to
reconsider the decisions it had already
made with respect to the second
question presented to DOE (whether the
exemptions for certain incandescent
lamps should be maintained or
discontinued). 42 U.S.C.
6295(1)(6)(A)@)(IT). As a result of the
comments received in response to the
August 2017 NODA, DOE also re-
assessed the legal interpretations
underlying certain decisions made in
the January 2017 Final Rules.

On February 11, 2019, DOE published
a NOPR proposing to withdraw the
revised definitions of GSL and GSIL,
and the new and revised definitions of
related terms that were to go into effect
on January 1, 2020. 84 FR 3120.In a
final rule published September 5, 2019,
DOE finalized the withdrawal of the
definitions of GSIL, GSL, and related
terms established in the January 2017
Final Rules. 84 FR 46661 (“September
2019 Withdrawal Rule”’). Informed, in
part, by comments received in response
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to the August 2017 NODA, DOE
concluded in the September 2019
Withdrawal Rule that maintaining the
definitions for GSL and GSIL as
established by EPCA and not
discontinuing certain exemptions
pursuant to the required review under
42 U.S.C. 6295(i)(6)(A)(i) was the best
reading of the statute. 84 FR 46661,
46665—46666. DOE also stated that it
identified inaccuracies underlying its
determination to revise the definitions
of GSL and GSIL. 84 FR 46661, 46665.
Based on data received in response to
the August 2017 NODA, DOE learned
that it had overestimated shipment
numbers for candelabra base
incandescent lamps by a factor of more
than two. Id. In withdrawing the
definitions established in the January
2017 Final Rules, DOE specifically
addressed its determinations to
maintain the exemptions for rough
service lamps; shatter-resistant lamps;
three-way incandescent lamps; high
lumen incandescent lamps (2,601-3,300
lumens); vibration service lamps; T-
shape lamps of 40 watts (“W”’) or less
or length of 10 inches or more; B, BA,
CA, F, G16-1/2, G25, G30, S, M—14
lamps of 40 W or less; candelabra base
lamps; and IRLs. Id.

The September 2019 Withdrawal Rule
also addressed issues and comments
regarding the imposition of the 45 lm/
W backstop, applicability of EPCA’s
anti-backsliding provision at 42 U.S.C.
6295(0), and preemption of State
regulation of lamps. 84 FR 46663—
46665, 46669. These additional issues
are not the subject of this NOPR. DOE
has requested comments and data to
inform further consideration of the 45
Im/W backstop provision. See 86 FR
28001 (May 25, 2021).

As aresult of the September 2019
Withdrawal Rule, the amended
definitions of GSL and GSIL and the
new and revised definitions of related
terms established in the January 2017
Final Rules were withdrawn prior to
going into effect. The current regulatory
definitions of GSL and GSIL are those
set forth in EPCA. See 10 CFR 430.2; see
also 42 U.S.C. 6291(30)(D); 42 U.S.C.
6291(30)(BB).

Subsequent to the September 2019
Withdrawal Rule, on January 20, 2021,
President Biden issued Executive Order
(“E.O.””) 13990, ““Protecting Public
Health and the Environment and
Restoring Science to Tackle the Climate
Crisis.” 86 FR 7037 (Jan. 25, 2021).
Section 1 of that Order lists a number
of policies related to the protection of
public health and the environment,
including reducing greenhouse gas
emissions and bolstering the Nation’s
resilience to climate change. 86 FR

7037, 7041. Section 2 of the Order
instructs all agencies to review “existing
regulations, orders, guidance
documents, policies, and any other
similar agency actions . . .
promulgated, issued, or adopted
between January 20, 2017, and January
20, 2021, that are or may be inconsistent
with, or present obstacles to, [these
policies].” Id. Agencies are then
directed, as appropriate and consistent
with applicable law, to consider
suspending, revising, or rescinding
these agency actions and to immediately
commence work to confront the climate
crisis. Id.

Consistent with E.O. 13990, DOE has
undertaken a review of the definitions
of GSL and GSIL in the September 2019
Withdrawal Rule and the January 2017
Final Rules. Although E.O. 13990
triggered DOE’s review, DOE is relying
on its analysis below, based on the
language and intent of EPCA, to support
its decision to reconsider the September
2019 Withdrawal Rule. As a result of
this review, DOE rejects the alternative
interpretation of the statutory directives
in EPCA set forth in the September 2019
Withdrawal rule and preliminarily
determines that DOE’s interpretation in
this proposed rule is the best and proper
reading of the statute.

II. Synopsis of the Proposed Rule

In this NOPR, DOE proposes to amend
the definitions of GSL and GSIL as
previously set forth in the January 2017
Final Rules. DOE has preliminarily
determined that the definitions as
proposed are consistent with the
congressional direction provided in
EPCA and further the purposes set forth
in EPCA, as well as in E.O. 13990.
Additionally, DOE proposes to adopt
the supplemental definitions
established in the January 2017 Final
Rules, which relate to the proposed
definitions of GSL and GSIL. DOE is not
proposing whether standards for GSLs,
including GSILs, should be amended.
Rather, DOE is proposing the scope of
lamps to be considered in such a
determination.

III. General Discussion

A. GSL and GSIL Definitions

To provide context for this NOPR, this
section provides further description of
the statutory and regulatory definitions,
as amended under the January 2017
Final Rules and September 2019
Withdrawal Rule rulemakings.

EPCA defines the class of GSLs as
including GSILs, CFLs, general service
LED and OLED lamps, and any other
lamps that DOE determines are used to
satisfy lighting applications

traditionally served by GSILs; however,
as initially specified by EPCA, GSLs did
not include any lighting application or
bulb shape that under 42 U.S.C.
6291(30)(D)(ii) is not included in the
“general service incandescent lamp”’
definition, or any general service
fluorescent lamp or incandescent
reflector lamp. 42 U.S.C. 6291(30)(BB).

EPCA defines a GSIL generally as a
standard incandescent or halogen type
lamp that is intended for general service
applications; has a medium screw base;
has a lumen range of not less than 310
lumens and not more than 2,600 lumens
or, in the case of a modified spectrum
lamp, not less than 232 lumens and not
more than 1,950 lumens; and is capable
of being operated at a voltage range at
least partially within 110 and 130 volts.
42 U.S.C. 6291(30)(D)(i). This definition
does not apply, however, to the
following incandescent lamps: An
appliance lamp; a black light lamp; a
bug lamp; a colored lamp; an infrared
lamp; a left-hand thread lamp; a marine
lamp; a marine signal service lamp; a
mine service lamp; a plant light lamp;

a reflector lamp; a rough service lamp;
a shatter-resistant lamp (including a
shatter-proof lamp and a shatter-
protected lamp); a sign service lamp; a
silver bowl lamp; a showcase lamp; a
three-way incandescent lamp; a traffic
signal lamp; a vibration service lamp; a
G shape lamp (as defined in ANSI
C78.20 and ANSI C79.1-2002) with a
diameter of 5 inches or more; a T shape
lamp (as defined in ANSI C78.20 and
ANSI C79.1-2002) and that uses not
more than 40 watts or has a length of
more than 10 inches; and a B, BA, CA,
F, G16-1/2, G-25, G30, S, or M—14 lamp
(as defined in ANSI C79.1-2002 and
ANSI C78.20) of 40 watts or less. 42
U.S.C. 6291(30)(D)(ii).

In the January 2017 Final Rules,
invoking the rulemaking authority
afforded by EPCA in 42 U.S.C.
6291(30)(BB)(i)(IV), DOE amended the
regulatory definition of GSL to mean a
lamp that had an ANSI base; was able
to operate at a voltage of 12 volts or 24
volts, at or between 100 to 130 volts, at
or between 220 to 240 volts, or of 277
volts for integrated lamps, or was able
to operate at any voltage for non-
integrated lamps; had an initial lumen
output of greater than or equal to 310
lumens (or 232 lumens for modified
spectrum general service incandescent
lamps) and less than or equal to 3,300
lumens; was not a light fixture; was not
an LED downlight retrofit kit; and was
used in general lighting applications. 82
FR 7312. General service lamps
included, but were not limited to,
general service incandescent lamps,
compact fluorescent lamps, general
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service light-emitting diode lamps, and
general service organic light-emitting
diode lamps. 82 FR 7276, 7321.

As defined in the January 2017 Final
Rules, GSLs did not include: (1)
Appliance lamps; (2) Black light lamps;
(3) Bug lamps; (4) Colored lamps; (5) G
shape lamps with a diameter of 5 inches
or more as defined in ANSI C79.1-2002;
(6) General service fluorescent lamps;
(7) High intensity discharge lamps; (8)
Infrared lamps; (9) J, JC, JCD, JCS, JCV,
JCX,]D, JS, and JT shape lamps that do
not have Edison screw bases; (10)
Lamps that have a wedge base or
prefocus base; (11) Left-hand thread
lamps; (12) Marine lamps; (13) Marine
signal service lamps; (14) Mine service
lamps; (15) MR shape lamps that have
a first number symbol equal to 16
(diameter equal to 2 inches) as defined
in ANSI C79.1-2002, operate at 12 volts,
and have a lumen output greater than or
equal to 800; (16) Other fluorescent
lamps; (17) Plant light lamps; (18) R20
short lamps; (19) Reflector lamps that
have a first number symbol less than 16
(diameter less than 2 inches) as defined
in ANSI C79.1- 2002 and that do not
have E26/E24, E26d, E26/50x39, E26/
53x39, E29/28, E29/53x39, E39, E39d,
EP39, or EX39 bases; (20) S shape or G
shape lamps that have a first number
symbol less than or equal to 12.5
(diameter less than or equal to 1.5625
inches) as defined in ANSI C79.1-2002;
(21) Sign service lamps; (22) Silver bowl
lamps; (23) Showcase lamps; (24)
Specialty MR lamps; (25) T shape lamps
that have a first number symbol less
than or equal to 8 (diameter less than or
equal to 1 inch) as defined in ANSI
C79.1-2002, nominal overall length less
than 12 inches, and that are not compact
fluorescent lamps; and (26) Traffic
signal lamps. Id.; 82 FR 7322, 7333.

The January 2017 Final Rules defined
GSIL to discontinue the exemptions for
rough service lamps; shatter-resistant
lamps; three-way incandescent lamps;
vibration service lamps; reflector lamps;
T-shape lamps of 40 W or less or length
of 10 inches or more; and B, BA, CA, F,
G16-1/2, G25, G30, S, M—14 lamps of 40
W or less. 82 FR 7276, 7291.

DOE subsequently withdrew the
definitions as established in the January
2017 Final Rules before their effective
date and reverted to the statutory
definitions. As a result, the exemptions
from the definitions of GSL and GSIL as
originally provided in EPCA are
currently maintained.

B. Discontinuation of Exemptions

The September 2019 Withdrawal Rule
failed to give meaningful effect to the
statutory direction that DOE determine
whether exemptions for certain

incandescent lamps should be
discontinued. In adopting the
rulemaking mandate, Congress provided
DOE with the authority to adjust the
scope of GSLs and GSILs to ensure that
the energy savings Congress intended
would be achieved notwithstanding the
possibility that, with the passage of
time, different lamps might be used to
satisfy lighting applications
traditionally served by GSILs. 42 U.S.C.
6295(i)(6)(A)(i)—(ii). In disavowing
DOE’s prior conclusions in the January
2017 Final Rules, the September 2019
Withdrawal Rule incongruously
asserted that the statutory command to
DOE to determine whether to
discontinue certain exemptions did not
give DOE authority to amend statutory
definitions by regulation, 84 FR 46667,
but then failed to explain what that
command does authorize. In doing so,
the September 2019 Withdrawal Rule
disregarded congressional intent as
expressed through the statutory
language. In contrast, the position taken
in the January 2017 Final Rules did
fulfill the intent of Congress by using
the authority granted to DOE through
EISA to achieve the energy savings for
GSLs that Congress expected. This
position represents the best
implementation of EPCA given the
potential for lost energy savings that
may result from the use of lamps in
general lighting applications that would
not be subject to energy conservation
standards. As DOE understood in the
January 2017 Final Rules, EPCA
exempted certain categories of lamps
because, on the one hand, some lamps
in those categories have specialty
applications; and on the other hand, it
was not clear, at the time when these
lamp provisions were originally
enacted, whether those lamps were used
to satisfy lighting applications
traditionally served by GSILs. 82 FR
7276, 7277. The purpose, then, of the
determination Congress directed DOE to
make (i.e., whether to maintain or to
discontinue a given exemption (42
U.S.C. 6295(i)(6)(A)(i)(II))) was that DOE
should assess the role of lamps of the
various exempted types in the broader
lighting market, bearing in mind the
evident statutory purpose of achieving
energy conservation by imposing
efficiency standards for general lighting.
Id. at 82 FR 7276, 7277. That is,
Congress directed DOE to evaluate
whether the exempted lamps are being
used in applications in which GSILs
have previously been used.

In the September 2019 Withdrawal
Rule, DOE failed to properly consider
the congressional intent underlying
EPCA generally and EISA specifically,

and, consequently, failed to read the
statute in the proper context, leading to
an incorrect interpretation by DOE in
2019 that it could not exercise its
authority to remove exemptions for
certain incandescent lamps that are
used in general lighting applications.
The initial determination reached here
to adopt the definitions established in
the January 2017 Final Rules best aligns
with EPCA’s goals for increasing the
energy efficiency of covered products
through the establishment and
amendment of energy conservation
standards and promoting conservation
measures when feasible. 42 U.S.C. 6291
et seq., as amended.

C. GSLs and GSILs

As discussed in section I.A, EPCA
directs DOE to initiate a rulemaking
process prior to January 1, 2014, to
consider two questions: (1) Whether to
amend energy conservation standards
for general service lamps and (2)
whether “the exemptions for certain
incandescent lamps should be
maintained or discontinued.” 42 U.S.C.
6295(i)(6)(A)(i). In the January 2017
Final Rules, which addressed the
second question, DOE understood the
purpose of the determinations regarding
exemptions required under section
(1)(6)(A)1)(II) of EPCA to be to ensure
that a given exemption would not
impair the effectiveness of GSL
standards by leaving available a
convenient substitute that is not
regulated as a GSL. DOE based its
decision for each exemption on an
assessment of whether the exemption
encompasses lamps that can provide
general illumination and can
functionally be a ready substitute for
lamps already covered as GSLs. Id. A
lamp that is capable of providing
general illumination has design features
that make it highly suitable for
performing that task in the sort of
application in which GSILs have
traditionally served. 82 FR 7276, 7303.
The technical characteristics of lamps in
a given exemption and the volume of
sales of those lamps were among the
considerations relevant to that
assessment. 82 FR 7276, 7288. High
annual sales were an indication that the
product is likely used in general lighting
applications, because the sales of lamps
for specialty applications tend to be
relatively small compared with sales for
general-purpose lighting. Id. DOE also
cautioned that sales data are not the
only consideration, as it may be
appropriate to discontinue an
exemption even though current sales are
relatively low, if technical
characteristics of the exempted lamps
make them likely to serve as ready
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substitutes for GSLs once GSL standards
are in place. Id.

Contrary to this position, in the
September 2019 Withdrawal Rule, DOE
stated that it may have overstepped its
limited authority by relying on factors
that Congress did not intend it to
consider. DOE further stated that it was
no longer using “convenient
unregulated alternatives” as a basis
upon which to discontinue exemptions
for specialty lamp types. DOE agreed
with those commenters that asserted
this consideration went beyond the
authority granted by Congress to use the
potential that a lamp may be considered
a loophole to GSL standards as the basis
for discontinuing its exemption under
the statute. 84 FR 46661, 46668—46669.
Subsequently, in the September 2019
Withdrawal Rule, DOE maintained the
definitions of GSLs and GSILs. Id.

Upon reviewing the September 2019
Withdrawal Rule, DOE now recognizes
that the analysis in that rule may have
overlooked certain considerations and
may not have accurately characterized
the actions taken in the January 2017
Final Rules. Certain factors were not
fully explored in the September 2019
Withdrawal Rule and merit
consideration in determining whether to
amend the definitions of GSL and GSIL.
The specific discussions from the
September 2019 Withdrawal Rule that
require further consideration are
addressed in the appropriate sections
that follow.

Based on the analysis and evaluation
presented in the rulemaking
culminating in the January 2017 Final
Rules, and the discussion that follows,
DOE is proposing to define GSIL to
mean: A standard incandescent or
halogen type lamp that is intended for
general service applications; has a
medium screw base; has a lumen range
of not less than 310 lumens and not
more than 2,600 lumens or, in the case
of a modified spectrum lamp, not less
than 232 lumens and not more than
1,950 lumens; and is capable of being
operated at a voltage range at least
partially within 110 and 130 volts;
however, this definition does not apply
to the following incandescent lamps: An
appliance lamp; a black light lamp; a
bug lamp; a colored lamp; a G shape
lamp with a diameter of 5 inches or
more as defined in ANSI C79.1-2002; an
infrared lamp; a left-hand thread lamp;
a marine lamp; a marine signal service
lamp; a mine service lamp; a plant light
lamp; an R20 short lamp; a sign service
lamp; a silver bowl lamp; a showcase
lamp; and a traffic signal lamp.

The proposed definition explicitly
exempts R20 short lamps to maintain an
exemption for these lamps consistent

with DOE’s determination in a final rule
published on November 14, 2013, that
standards for R20 short lamps would
not result in significant energy savings
because such lamps are designed for
special applications or have special
characteristics not available in
reasonably substitutable lamp types. 78
FR 68331, 68340.

As stated, GSILs are included in the
definition of GSL. 42 U.S.C.
6291(30)(BB)(i)(I). Any lamp that meets
the definition of a GSIL would be a GSL.
As such, consideration of whether a
GSIL exemption should be maintained,
for purposes of both the GSL definition
and the GSIL definition, is informed, in
part, by the considerations under DOE’s
authority to include other lamps as
GSLs because they “are used to satisfy
lighting applications traditionally
served by general service incandescent
lamps.” 42 U.S.C. 6291(30)(BB)(i)(IV).
Based on DOE’s review of product
availability, technical information, and
prior stakeholder comments, DOE
preliminarily finds that the
unavailability of non-incandescent
substitutes for a given lamp suggests
that the lamp is not being used for
traditional GSIL applications. If design
characteristics of lamps for a given
application are such that the non-
incandescent lamp cannot be made with
the same characteristics, DOE
preliminarily concludes those lamps are
not being used for general illumination
and, therefore, such lamps would be
excluded from the definition of GSLs
See 82 FR 7276, 7301.

Also relevant to DOE’s consideration
of whether to maintain a GSIL
exemption, DOE must also determine
what types of lighting applications have
been traditionally served by GSILs. As
stated in the January 2017 Final Rules,
traditionally, lamps that are standard
incandescent or halogen and that satisfy
the other criteria for the definition of
GSIL in 42 U.S.C. 6291(30)(D) have
served general lighting applications. 82
FR 7276, 7302. By ‘“‘general lighting
applications,” DOE means lighting that
provides an interior or exterior area
with overall illumination. DOE
considers the term “overall
illumination” to be similar in meaning
to the term “‘general lighting” as defined
in the industry standard ANSI/IES RP—
16-10, which states that “general
lighting” means lighting designed to
provide a substantially uniform level of
illuminance throughout an area,
exclusive of any provision for special
local requirements.

Further discussion of DOE’s
consideration of including other lamps
as GSLs is discussed in greater detail in
section IIL.D of this document. The

following paragraphs discuss the
proposed discontinuation of the
exemptions for certain T-shape, B, BA,
CA, F, G16-1/2, G25, G30, S, and M—-14
lamps; rough service lamps; vibration
service lamps; three-way incandescent
lamps; and shatter-resistant lamps.

1. T-Shape, B, BA, CA, F, G16-1/2, G25,
G30, S, and M—14 Lamps

In the January 2017 Final Rules, DOE
discontinued the exemptions for certain
T-shape lamps and certain B, BA, CA,
F, G16-1/2, G25, G30, S, and M—-14
lamps. 82 FR 7276, 7294. DOE found
that T-shape lamps are frequently used
in general lighting applications and thus
present a significant risk for lamp
switching. Based on this high potential
for lamp switching—reflected in part by
high sales—DOE discontinued the GSIL
exemption for these lamps. Id.
Regarding B, BA, CA, F, G16-1/2, G25,
G30, S, and M—14 lamps, DOE noted
that Congress listed these lamps
together in paragraph (XXII), and so
considered whether to maintain the
exemption for these lamps as a group.
Id. DOE also noted that the pear shapes
and globe shapes characterized by the
majority of lamps in this category would
not prevent consumers from using them
in general service lighting applications
and found that these lamps are very
common. 82 FR 7276, 7295. DOE
considered the potential for lamp
switching through the future use of
different fixtures and found there to be
a potential that inclusion of some but
not all of the lamps in the group would
shift the market to the lamp or lamps
that remain exempt. Id. Accordingly,
DOE discontinued exemptions in the
GSIL definition for B, BA, CA, F, G16—
1/2, G25, G30, S, and M—14 lamps of 40
W or less. Id.

However, in the January 2017 Final
Rules, DOE did maintain exemptions
from the GSL definition set forth in
those final rules for the following lamp
shapes: (1) T-shape lamps that have a
first number symbol less than or equal
to 8 (diameter less than or equal to 1
inch) as defined in ANSI C79.1-2002,
nominal overall length less than 12
inches, and that are not compact
fluorescent lamps; and (2) S-shape or G-
shape lamps that have a first number
symbol less than or equal to 12.5
(diameter less than or equal to 1.5625
inches) as defined in ANSI C79.1-2002.
DOE concluded that those lamps should
not have been included in the GSL
definition set forth in those final rules
because they do not and likely cannot
have equivalent replacements using
more efficient technology. 82 FR 7276,
7310.
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In the September 2019 Withdrawal
Rule, DOE addressed the
discontinuation of exemptions for
certain T-shape, B, BA, CA, F, G16-1/
2, G25, G30, S, and M—14 lamps
together with candelabra base lamps,
stating that discontinuing the
exemptions for all of these lamp
categories was not consistent with the
best reading of the statute because such
lamps are not used in the same
applications as the standard GSIL. 84 FR
46661, 46668. DOE stated that these
lamps generally provide a more limited
range of light output as compared with
GSILs not subject to exemption, have
form factors not as large as GSILs not
subject to exemptions, and present a
decorative aesthetic not replicated by
GSILs not subject to the exemptions. Id.

Upon further consideration, DOE has
tentatively determined that candelabra
base lamps were inappropriately
addressed with T-shape, B, BA, CA, F,
G16-

1/2, G25, G30, S, and M—14 lamps in the
September 2019 Withdrawal Rule. The
January 2017 Final Rules determined
whether T-shape, B, BA, CA, F, G16-1/
2, G25, G30, S, and M—14 lamps would
remain exempt from the definition of
GSIL, and thus were evaluated in the
context of the GSIL definition. 82 FR
7276, 7297. Candelabra base lamps were
not included in this evaluation since the
lamps do not have a medium screw base
as required under the GSIL definition.
Instead, DOE determined in the January
2017 Final Rules that candelabra base
lamps should be covered as GSLs. See
82 FR 7276, 7310. In this NOPR, DOE
appropriately addresses in section III.D
of this document candelabra base lamps
in the context of the GSL definition.

Regarding the light output of certain
T-shape, B, BA, CA, F, G16-1/2, G25,
G30, S, and M—14 lamps, DOE
tentatively concludes that the
September 2019 Withdrawal Rule
inaccurately stated that these lamps
provide a more limited range of light
output as compared with GSILs not
subject to exemption. However, these
lamps were only considered to the
extent that they were in the lumen range
of 310-2600 per the GSIL definition. As
such, in order to be included in the
exemption under the statutory
definition of GSIL, and therefore
considered for discontinuation of the
exemption in the January 2017 Final
Rules, the lamps must have a lumen
output of 310 lumens or greater,
consistent with GSILs not subject to the
exemption. As DOE concluded in the
January 2017 Final Rules, even with a
maximum wattage limitation, these
lamps are still capable of providing

overall illumination (i.e., general
illumination). 82 FR 7276, 7294—7295.
Regarding the form factor and size of
certain T-shape, B, BA, CA, F, G16-1/
2, G25, G30, S, and M-14 lamps, DOE
tentatively concludes that such lamps
were not accurately compared to lamps
that meet the current statutory
definition of GSIL in the September
2019 Withdrawal Rule. The September
2019 Withdrawal Rule stated that these
lamps have form factors not as large as
currently defined GSILs. 84 FR 46661,
46668. However, DOE now recognizes
that the most common GSIL is an A19
shape,? and that the G25 and G30 lamps
have a diameter 31 percent and 57
percent greater, respectively, than the
diameter of the A19 shape. Further, the
September 2019 Withdrawal Rule stated
that these lamp shapes present a
decorative aesthetic not replicated by
lamps that meet the current statutory
definition of GSIL. Id. DOE no longer
agrees that this statement supports
continued exemption, as data indicates
that the decorative shape does not
prevent consumers from using them in
general service lighting applications.
See 82 FR 7276, 7310. Additionally, as
described previously, some lamps with
these shapes are currently certified as
being compliant with DOE’s standards
for GSILs. As stated, if a more efficient
version with the same shape cannot be
made for a technical reason, DOE did
not include the lamp as a GSL in the
definition adopted by the January 2017
Final Rules and similarly does not
propose to include such a lamp in the
definition of GSL in this proposal.
With regard to T-shape lamps, DOE
finds that T-shape lamps are capable of
providing overall illumination and
therefore can readily serve general
lighting applications. See 82 FR 7276,
7294. With regard to B, BA, CA, F, G16-
1/2, G25, G30, S, and M—14 lamps, DOE
is considering whether to maintain the
exemption for these lamps as a group
due to its concern with lamp switching.
As stated in the January 2017 Final
Rules, DOE recognizes that the lamps
listed here may each not be substituted
for one another in existing fixtures, but
present the potential for lamp switching
through the future use of different
fixtures. 82 FR 7276, 7295. As indicated
by the high sales data of this category
presented in the January 2017 Final
Rules (82 FR 7276, 7291), DOE
tentatively concludes these lamps to be
very common and usable in general
lighting applications. For the reasons
discussed in the preceding paragraphs

5 See the final determination regarding energy
conservation standards for GSILs published on
December 27, 2019. 84 FR 71626.

and presented in the January 2017 Final
Rules, DOE has tentatively concluded
that the basis for discontinuing the
exemption for certain T-shape, B, BA,
CA, F, G16-1/2, G25, G30, S, and M—-14
lamps in this proposal is the best
interpretation of the statute. In contrast
to the interpretation adopted by DOE in
2019, this proposal best satisfies the
intent of Congress and implements the
objective of the statutory language of
EPCA to conserve energy through
regulation of certain energy uses and
provide improved energy efficiency of
certain consumer products. See 42
U.S.C. 6201. Accordingly, DOE proposes
to define these products as GSILs in this
proposal. DOE requests information and
data, if available, on sales data of T-
shape, B, BA, CA, F, G16-1/2, G25, G30,
S, and M—14 lamps.

2. Rough Service Lamps, Vibration
Service Lamps, Three-Way Incandescent
Lamps, and Shatter-Resistant Lamps

Under 42 U.S.C. 6295(1)(4), DOE is
required to undertake a rulemaking for
rough service lamps, shatter-resistant
lamps, three-way incandescent lamps,
and vibration service lamps when the
sales of these lamps meet specified
thresholds.® DOE is also required, in
consultation with the National Electrical
Manufacturers Association (“NEMA”’),
to collect sales data for these lamps and
construct a model to predict future
sales. 42 U.S.C. 6295(/)(4)(B). DOE must
then track the actual sales data, and
when sales exceed sales projected by the
model by 100 percent, DOE must
initiate an energy conservation standard
rulemaking. 42 U.S.C. 6295(1)(4)(D), (E),
(F), (H). If DOE does not complete the
accelerated rulemaking in the specified
time period, it must impose a backstop
requirement for that lamp. 42 U.S.C.
6295(/)(4)(D)(ii), (E)(ii), (F)(i), (H)(id).

In the January 2017 Final Rules, DOE
determined that the rulemaking
provisions at 42 U.S.C. 6295(1)(4) were
not the only way in which DOE can
regulate these lamps. 82 FR 7276, 7296.
DOE noted that the text of 42 U.S.C.
6295(i) and 42 U.S.C. 6295(/)(4) does not
state that the 42 U.S.C. 6295(/)(4)
process operates to the exclusion of
regulating these lamps as GSLs and that
the provisions under 42 U.S.C.
6295()(4) could be complementary to
regulation of these lamps as GSLs. Id.
Based in part on the potential for these
lamp types to serve as replacements to

6 Lamps that otherwise would be GSILs but for
having a lumen range between 2,601-3,300
(referred to in 42 U.S.C. 6295(/)(4) as “2,601-3,300
lumen general service incandescent lamps”) were
defined in the January 2017 Final Rules as GSLs but
not GSILs, and therefore are not addressed in this
section.
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regulated GSLs, DOE discontinued the
exemption for rough service lamps,
shatter-resistant lamps, three-way
incandescent lamps and vibration
service lamps in the January 2017 Final
Rules. Id.

In the September 2019 Withdrawal
Rule, DOE determined that, since these
lamps are subject to standards in
accordance with a specific regulatory
process under 42 U.S.C. 6295(])(4), there
is no need to undertake an additional
process for determining whether to
establish energy conservation standards
for these lamp types as GSLs under 42
U.S.C. 6295(i)(6)(A)(i). 84 FR 46661,
46666. DOE explained that doing so
would potentially subject these lamps
types to two separate standards and
potentially create confusion among
regulated entities. Id. Moreover, DOE
noted that the regime for potential
regulation of these lamp types was
added to the statute in the same
enactment that required DOE to
consider standards for GSLs, and in
both instances the criteria stated in the
statute for consideration for standards
includes consideration of sales of the
subject lamps. Id. In the September 2019
Withdrawal Rule, DOE read the
inclusion of sales consideration in both
42 U.S.C. 6295(i)(6)(A)(i) and 42 U.S.C.
6295()(4) as an indication that Congress
intended the two rulemaking provisions
to be exclusive of one another. Id.

In this NOPR, DOE is reconsidering
whether the separate regulatory process
under 42 U.S.C. 6295(])(4) precludes
these lamp types from becoming GSILs,
and subsequently GSLs. The September
2019 Withdrawal Rule did not consider
that other lamps potentially subject to
standards as GSLs also have statutorily
prescribed standards, namely, GSILs
and medium base CFLs. See Section
321(a)(3) of the Energy Independence
and Security Act of 2007 (Pub. L. 110-
140; “EISA”); 7 42 U.S.C. 6295(bb). That
lamps subject to statutory standards are
also expressly GSLs subject to GSL
standards indicates that coverage under
more than one statutory scheme is not
precluded under the statute.

Further, upon a review of how
Congress has amended EPCA, DOE has
tentatively concluded that standards for
these exempt lamp types are not to be
developed only in accordance with 42
U.S.C. 6295(1)(4)(A). Section 325(1)(4) of

7 Section 321 added statutorily prescribed
standards for GSILs as section 325(i)(1)(A) of EPCA.
But because of an apparent conflict with Section
322(b) of EISA, which purported to strike section
325(i)(1) in its entirety and replace it with a
different text, this provision was never codified in
the U.S. Code. DOE has issued regulations
implementing this uncodified provision at 10 CFR
430.32(x).

EPCA requires DOE to “prescribe an
energy efficiency standard for rough
service lamps, vibration service lamps,
three-way incandescent lamps, 2,601—
3,300 lumen general service
incandescent lamps, and shatter-
resistant lamps in accordance with this
paragraph.” 42 U.S.C. 6295()(4)(A).
Prior to 2012, that provision instead
required DOE to prescribe standards for
such lamps “only in accordance with
this paragraph.” 42 U.S.C. 6295(])(4)(A)
(2011) (emphasis added). In
amendments under the American
Energy Manufacturing Technical
Corrections Act, Public Law 112-210,
§10(a)(8), 126 Stat. 1513, 1524 (2012)
(“AEMTCA”), Congress removed the
word “only,” signaling that DOE’s
obligation to consider discontinuing
“the exemptions for certain
incandescent bulbs”” under 42 U.S.C.
6295(i)(6)(A)(i)(II) also applies to the
five tracked lamps.

With regard to rough service lamps,
vibration service lamps, three-way
incandescent lamps, and shatter-
resistant lamps, as presented in the
January 2017 Final Rules, DOE
tentatively concludes that such lamps
have the potential for use in general
lighting applications traditionally
served by GSILs. DOE acknowledges
that higher wattage three-way
incandescent lamps may not be able to
be used in all existing fixtures in which
lamps currently defined as GSILs are
used (e.g., A19 shape lamps). However,
the ability to serve as a lighting
application traditionally served by
GSILs is not limited by existing fixtures.
As discussed, the fixtures used to serve
general lighting applications may
change over time, and therefore DOE
considers whether a lamp can provide
general illumination as a criterion for
discontinuing an exemption. Regarding
the shatter-resistant lamps, such lamps
are capable of providing overall
illumination despite the lower lumen
output resulting from the shatter-
resistant coating. DOE has also found
that a 60 W shatter-resistant lamp is still
a suitable replacement for a 40 W
standard incandescent lamp. See 82 FR
7276, 7297. Shatter-resistant lamps are
similar to rough service and vibration
service lamps. Whereas rough service
and vibration service lamps possess a
filament strengthened with additional
supports, shatter-resistant lamps possess
a reinforced outer bulb to contain glass
pieces in the event that the bulb breaks.
As stated in the January 2017 Final
Rules, for all three lamp types, the
consumer may be under the impression
that they are purchasing primarily a
more durable product rather than a

lamp with subpar performance. Id.
Furthermore, as provided in the January
2017 Final Rules, for all three of these
lamp types, LED versions inherently
provide the consumer the desired
functionality in the sense that LED
lamps do not have metal filaments and
typically do not use glass outer bulbs.
Id

For these reasons and the basis
presented in the January 2017 Final
Rules, DOE proposes to discontinue the
exemptions for these products.

D. Other GSLs

As discussed, the definition of
“general service lamp” includes specific
categories of lamps, along with “any
other lamps that the Secretary
determines are used to satisfy lighting
applications traditionally served by
general service incandescent lamps.” 42
U.S.C. 6291(30)(BB)(i). In the January
2017 Final Rules, DOE previously
determined that any other lamps that
are intended to serve in general lighting
applications and have specific features
would meet the statutory criterion of
lamps used to satisfy lighting
applications traditionally served by
GSILs. 82 FR 7276, 7300.

Although DOE had determined that
several types of lamps exempted from
the statutory definition of GSL are used
to satisfy lighting applications
traditionally served by general service
incandescent lamps and therefore
should be classified as GSLs (82 FR
7276, 7300-7312), the September 2019
Withdrawal Rule limited consideration
of such lamps to only candelabra base
lamps. Then, with respect to candelabra
base lamps, the September 2019
Withdrawal Rule concluded that, as a
pure matter of law, a candelabra base
lamp cannot be a GSIL because EPCA
defines a GSIL, in part, as having a
medium-screw base. 84 FR 46661,
46668-46669. The September 2019
Withdrawal Rule also suggested that
data submitted by NEMA in response to
the NOPR to withdraw the January 2017
Final Rules indicated that shipments of
candelabra base incandescent lamps had
been in a continuous decline since 2011
and there was no evidence of increasing
shipments. 84 FR 46661, 46669. Because
sales data is the one explicit factor
Congress provided in determining
whether exemptions for certain
incandescent lamps should be
maintained or discontinued in 42 U.S.C.
6295(i)(6)(A)(i)(II), DOE gave this
manufacturer data considerable weight
in the September 2019 Withdrawal
Rule. 84 FR 46661, 46669.

The September 2019 Withdrawal Rule
also stated that DOE was no longer
using “convenient unregulated
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alternatives” as a basis upon which to
discontinue exemptions for specialty
lamp types. 84 FR 46661, 46668. DOE
explained that this type of consideration
was not explicitly provided in the
statute and agreed with commenters that
such consideration went beyond the
authority granted DOE by Congress. 84
FR 46661, 46668—46669.

Upon further review, the arguments
presented in the September 2019
Withdrawal Rule incorrectly describe
the rationale for including candelabra
base lamps as GSLs in the January 2017
Final Rules. The arguments address
discontinuing an exemption from the
GSIL definition; however, in the January
2017 Final Rules, candelabra base lamps
were determined to be GSLs under the
provision of the GSL definition that
includes any other lamps that the
Secretary determines are used to satisfy
lighting applications traditionally
served by general service incandescent
lamps. 82 FR 7276, 7312; See also 42
U.S.C. 6291(30)(BB)(i)(IV). Candelabra
base lamps are not covered under the
definition of GSILs because they do not
have a medium screw base (See 42
U.S.C. 6291(30)(D)(i)(II)), but the
January 2017 Final Rules did not
consider candelabra base lamps to be
GSILs. Instead, such lamps were
covered as GSLs. 82 FR 7276, 7312.

DOE has preliminarily reverted to its
position from the January 2017 Final
Rules that relevant criteria for
discontinuing an exemption for an
incandescent lamp are whether the
exemption encompasses lamps that can
provide general illumination and
whether the exempt lamps can
functionally be ready substitutes for
lamps already covered as GSLs. 82 FR
7276, 7288. It may be appropriate to
discontinue an exemption even though
current sales are relatively low, if
technical characteristics of the
exempted lamps make them likely to
serve as ready substitutes for GSLs once
GSL standards are in place. Further, for
a lamp to satisfy a lighting application
traditionally served by general service
incandescent lamps, the lamp does not
have to fit into an existing fixture served
by a lamp currently defined as a GSL.
As discussed, DOE has evaluated
whether a lamp is capable of providing
overall illumination. In the January
2017 Final Rules, DOE did not limit its
consideration of an application
traditionally served by GSIL to the
ability to replace a lamp in a fixture
currently used by a consumer that had
been using a traditional incandescent
lamp. 82 FR 7276, 7293. DOE noted in
the January 2017 Final Rules, and
reaffirms in this proposal, that lighting
in homes that traditionally was

provided by A shape lamps in floor and
table fixtures is being provided in newer
construction through reflector lamps in
recessed lighting. Id. DOE expects that
markets will shift in response to GSL
standards, and would expect some
substitution of fixtures to occur as part
of substituting non-GSL lamps for GSLs.

While NEMA has cited declining
shipments as a reason to not
discontinue an exemption, declining
shipments do not correlate to a decline
in the demand for lighting in a
particular application. NEMA has
submitted data showing that GSIL
shipments in 2018 were 17 percent of
what they were in 2001. NEMA, No. 88
at p. 23.8 However, DOE does not
believe that this translates to an 83
percent decrease in demand for light in
general lighting applications. It is more
likely that consumers are switching to
other products that serve in the same
application. NEMA stated that it expects
71 percent of GSL sockets to be
occupied by LED lamps and 19 percent
to be occupied by CFLs by the end of
2021, increasing to 87 percent and 7
percent respectively by the end of 2023.
NEMA, No. 88 at p. 4.2 As lamps
continue to be purchased in general
lighting applications, the demand for
light remains; thus, declining
incandescent lamp shipments is not, on
its own, an indication that the lamp is
a specialty product or serves in a
specialty application.

DOE has reviewed the definition of
GSL as set forth in the January 2017
Final Rules and has preliminarily
determined that the definition is
consistent with the best reading of
EPCA because it implements the
objectives of the statute. DOE has
considered all aspects of the GSL
definition and has preliminarily
identified the criteria pertinent to lamps
that serve in general lighting
applications and also preliminarily
identified specialty products that
should be exempt from the definition of
GSL. Based on the discussion presented
in this NOPR and that presented in the
January 2017 Final Rules, DOE proposes
a definition of GSL as set forth in the
January 2017 Final Rules, which
included candelabra base lamps and
other lamps as GSLs based on the use
of such lamps to satisfy lighting
applications traditionally served by
GSILs.

DOE is proposing to define “general
service lamp” as a lamp intended to

8 This comment was submitted in response to
DOE’s proposal in September 2019 to not amend
standards for GSILs. See docket number EERE—
2019-BT-STD-0022.

oId.

serve in general lighting applications
and that has the following basic
characteristics: (1) An ANSI base (with
the exclusion of light fixtures, LED
downlight retrofit kits, and exemptions
for specific base types); (2) a lumen
output of greater than or equal to 310
lumens and less than or equal to 3,300
lumens; (3) an ability to operate at or
between 12V, 24 V, 100 to 130 V, 220
to 240 V, or 277 V; and (4) no
designation or label for use in non-
general applications.

Regarding the fourth criteria, as in the
January 2017 Final Rules, DOE proposes
listing in the GSL definition each of the
non-general applications identified or
lamps used in such applications in
order to clearly define the scope of the
definition. Specifically, DOE proposes
that “general service lamp”’ does not
include: Appliance lamps; black light
lamps; bug lamps; colored lamps; G
shape lamps with a diameter of 5 inches
or more as defined in ANSI C79.1-2002;
general service fluorescent lamps; high
intensity discharge lamps; infrared
lamps; J, JC, JCD, JCS, JCV, JCX, JD, JS,
and JT shape lamps that do not have
Edison screw bases; lamps that have a
wedge base or prefocus base; left-hand
thread lamps; marine lamps; marine
signal service lamps; mine service
lamps; MR shape lamps that have a first
number symbol equal to 16 (diameter
equal to 2 inches) as defined in ANSI
C79.1-2002, operate at 12 volts, and
have a lumen output greater than or
equal to 800; other fluorescent lamps;
plant light lamps; R20 short lamps;
reflector lamps that have a first number
symbol less than 16 (diameter less than
2 inches) as defined in ANSI C79.1—
2002, and that do not have E26/E24,
E26d, E26/50x39, E26/53x39, E29/28,
E29/53x39, E39, E39d, EP39, or EX39
bases; S shape or G shape lamps that
have a first number symbol less than or
equal to 12.5 (diameter less than or
equal to 1.5625 inches) as defined in
ANSI C79.1-2002; sign service lamps;
silver bowl lamps; showcase lamps;
specialty MR lamps; T-shape lamps that
have a first number symbol less than or
equal to 8 (diameter less than or equal
to 1 inch) as defined in ANSI C79.1—
2002, nominal overall length less than
12 inches, and that are not compact
fluorescent lamps; and traffic signal
lamps. As discussed in the following
section, the proposed definition of GSL
does not maintain the existing
exemption for IRLs.

E. Incandescent Reflector Lamps

In the January 2017 Final Rules, DOE
found that IRLs are widely used for
general illumination just as GSILs are.
82 FR 7322, 7325. DOE continued that,
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if EPCA mandated that IRLs continue
being exempt from the definition of
GSL, then they would present a
convenient alternative product, subject
to much less stringent standards than
GSLs. Id. DOE further found that the
statute did not unambiguously indicate
that DOE must maintain the IRL
exemption. Id. DOE acknowledged that
the statute exempts IRLs from the
definition of GSL and separately
exempts “reflector lamps” from the
definition of GSL because reflector
lamps are a bulb shape excluded from
the GSIL definition. Id. See also 42
U.S.C. 6291(30)(BB)(ii)(II); 42 U.S.C.
6291(30)(D)(ii)(XI). However, DOE
found the reference to “‘reflector lamps”
in the GSIL list of exempted lamps to be
of a narrower scope than IRLs. 82 FR
7322, 7325-7326.

Based on its reading of EPCA and the
listing of “reflector lamp” as a lamp
exempted from the definition of GSIL
(42 U.S.C. 6291(30)(D)(ii)(XI)) and the
exemption of “incandescent reflector
lamps” from the definition of GSL (42
U.S.C. 6291(30)(BB)(ii)(II)), DOE
understands that it had two tasks
regarding exemptions relevant for these
lamps: With respect to “reflector
lamps,” DOE’s task is to assess whether
as one of the relatively narrow twenty-
two listed lamp types—the scope of
which the statute does not make clear—
these lamps have uses in general
illumination, and whether sales data
and other evidence indicate that such
lamps are ready substitutes for lamps
that are already included as GSLs; and
for IRLs, DOE was required to analyze
whether, in light of sales data and other
evidence, such lamps are an important
enough substitute for lamps already
included as GSLs to warrant
discontinuing their exemption. 82 FR
7322, 7326. DOE determined in both
instances that the discontinuation of the
exemption was warranted. 82 FR 7276,
7293; 82 FR 7322, 7329-7330.

In the September 2019 Withdrawal
Rule, DOE stated that, upon additional
review, DOE understands Congress’s
express statements in two distinct
provisions that IRLs are not GSLs
should be interpreted as meaning that
Congress intended that DOE not
consider IRLs to be GSLs. 84 FR 46661,
46667. DOE noted that it continues to
have the authority to establish energy
conservation standards applicable to
IRLs under separate requirements set by
Congress in 42 U.S.C. 6295(i)(3). Id.

Upon further review, DOE is
reconsidering whether DOE has the
authority to include IRLs as GSILs and/
or GSLs. The September 2019
Withdrawal Rule concluded that
because IRLs were twice excluded from

the statute, once from the GSIL
definition in 42 U.S.C.
6291(30)(D)(ii)(XI) and once from the
GSL definition in 42 U.S.C.
6291(30)(BB)(ii)(II), that means Congress
did not want the Secretary to include
IRLs within the definition of GSL. 84 FR
46661, 46666. However, the
authorization in EPCA for the Secretary
to evaluate whether an exemption is to
be continued does not limit such an
evaluation to those lamps exempted by
definition only once. Therefore, in this
NOPR, DOE is reviewing its position in
the September 2019 Withdrawal Rule
that EPCA precludes consideration of
the exemption for IRLs simply because
they were exempted twice. 42 U.S.C.
6295(1)(6)(A)(1)(II) authorizes DOE to
decide not to maintain IRLs as exempt
and, as such, DOE proposes to amend
the definitions of GSIL and GSL to
discontinue the exemptions for these
products. As also presented in the
January 2017 Final Rules, DOE proposes
to exempt from the definition of GSL
reflector lamps that have a first number
symbol less than 16 (diameter less than
2 inches) as defined in ANSI C79.1—
2002 and that do not have E26/24, E26d,
E26/50x39, E26/53x39, E29/28, E29/
53x39, E39, E39d, EP39, or EX39 bases
because they do not and likely cannot
have equivalent replacements using
more efficient technology. 82 FR 7276,
7310. This is consistent with the
definitions adopted in the January 2017
Final Rules.

F. Supplemental Definitions

In the January 2017 Final Rules, DOE
set forth a series of definitions in
support of the statutory use of the terms
and the amended definitions for GSL
and GSIL. Specifically, DOE set forth
definitions for “‘Black light lamp,” “Bug
lamp,” “Colored lamp,” “General
service light-emitting diode (LED)
lamp,” “General service organic
lighting-emitting diode (OLED) lamp,”
“Infrared lamp,” “Integrated lamp,”
“LED Downlight Retrofit Kit,”
“Lefthand thread lamp,” “Light
fixture,” “Marine lamp,” “Marine signal
service lamp,” “Mine service lamp,”
“Nonintegrated lamp,” “Other
fluorescent lamp,” “Pin base lamp,”
“Plant light lamp,” “Reflector lamp,”
“Showcase Lamp,” “Sign service lamp,’
“Silver bowl lamp,” ““Specialty MR
lamp,” and “Traffic signal lamp.” DOE
also revised the definition of “designed
and marketed.” 82 FR 7276, 7321-7322.

In the September 2019 Withdrawal
Rule, DOE withdrew the supporting
definitions finding them no longer
necessary given the withdrawal of the
amended definitions of GSL and GSIL.
84 FR 46661, 46662.

s

In this NOPR, DOE is proposing
supporting definitions for those terms as
set forth in the January 2017 Final
Rules. DOE notes that the terms for
which definitions are proposed are used
both in the statutory definitions of GSL
and GSIL, and the proposed regulatory
definitions for GSL and GSIL. As
presented in the January 2017 Final
Rules, DOE has based the proposed
definitions for these supplementary
terms on a review of the market and
input from stakeholders. 82 FR 72786,
7312-7316. As the supporting
definitions define statutory terms, DOE
initially finds these definitions
necessary even in the absence of
amended GSL and GSIL definitions.

G. Proposed Effective Date

For the proposed changes to amend
the definition of GSL and GSIL in this
NOPR, DOE is proposing a 60-day
effective date. If finalized, lamps
included in these amended definitions
would be subject to any applicable
standards for GSLs and GSILs. While
this notice does not propose any new or
amended standards or address the
applicability of the 45 Im/W backstop
requirement, DOE is reconsidering its
previous conclusion regarding the
applicability of EPCA’s 45 lm/W
backstop provision and has issued an
RFI to that effect. 86 FR 28001 (May 25,
2021). In that rulemaking, DOE will
address application of standards for
those lamps proposed in this NOPR to
be GSLs or GSILs—including, if
determined to be applicable, the
implementation of the 45 Im/W
backstop requirement—and,
consequently, the dates of required
compliance for GSLs and GSILs.

DOE requests comment on the
effective date for the definitions
proposed in this NOPR were such
definitions to be made final.

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866

The Office of Information and
Regulatory Affairs (“OIRA”) in the
Office of Management and Budget
(“OMB”’) waived Executive Order 12866
(“E.O.”) 12866, “Regulatory Planning
and Review” review of this rule.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996) requires
preparation of an initial regulatory
flexibility analysis (“IRFA”) for any rule
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that by law must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities. A
regulatory flexibility analysis examines
the impact of the rule on small entities
and considers alternative ways of
reducing negative effects. Also, as
required by E.O. 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(Aug. 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s website (https://energy.gov/
gc/office-general-counsel).

DOE reviewed the definitions of GSL,
GSILs, and related terms proposed in
this NOPR under the provisions of the
Regulatory Flexibility Act and the
procedures and policies published on
February 19, 2003. DOE certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities.
DOE notes that this proposed rule
would merely define what constitutes a
GSL and GSIL. Manufacturers of GSLs
and GSILs are required to use DOE’s test
procedures to make representations and
certify compliance with standards, if
required. The test procedure
rulemakings for CFLs, integrated LED
lamps, and other GSLs addressed
impacts on small businesses due to test
procedure requirements. 81 FR 59386
(Aug. 29, 2016); 81 FR 43404 (July 1,
2016); 81 FR 72493 (Oct. 20, 2016).
Further, as noted, DOE is considering
EPCA’s 45 lm/W backstop requirement
for GSLs and has issued an RFI to that
effect. 86 FR 28001. In that rulemaking,
DOE plans to address the impact on
small business manufacturers of GSLs
and GSILs of implementing the
backstop.

For this reason, DOE concludes and
certifies that the proposed definitions
would not have a significant economic
impact on a substantial number of small
entities, and the preparation of an IRFA
is not warranted.

C. Review Under the Paperwork
Reduction Act

Manufacturers of GSLs must certify to
DOE that their products comply with
any applicable energy conservation
standards. In certifying compliance,
manufacturers must test their products
according to the DOE test procedures for
GSLs and GSILs, including any
amendments adopted for those test

procedures. DOE has established
regulations for the certification and
recordkeeping requirements for all
covered consumer products and
commercial equipment. 76 FR 12422
(Mar. 7, 2011); 80 FR 5099 (Jan. 30,
2015). The collection-of-information
requirement for the certification and
recordkeeping is subject to review and
approval by OMB under the Paperwork
Reduction Act (“PRA”). This
requirement has been approved by OMB
under OMB control number 1910-1400.
Public reporting burden for the
certification is estimated to average 35
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

D. Review Under the National
Environmental Policy Act of 1969

DOE is analyzing this proposed
regulation in accordance with the
National Environmental Policy Act
(“NEPA”) and DOE’s NEPA
implementing regulations (10 CFR part
1021). DOE’s regulations include a
categorical exclusion for rulemakings
interpreting or amending an existing
rule or regulation that does not change
the environmental effect of the rule or
regulation being amended. 10 CFR part
1021, subpart D, appendix A5. DOE
anticipates that this proposed
rulemaking qualifies for categorical
exclusion A5 because it is an
interpretive rulemaking that does not
change the environmental effect of the
rule and otherwise meets the
requirements for application of a
categorical exclusion. See 10 CFR
1021.410. DOE will complete its NEPA
review before issuing the final rule.

E. Review Under Executive Order 13132

E.O. 13132, “Federalism,” 64 FR
43255 (Aug. 10, 1999), imposes certain
requirements on Federal agencies
formulating and implementing policies
or regulations that preempt State law or
that have Federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies

to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR 13735. DOE has
examined this proposed rule and has
tentatively determined that it would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. EPCA governs and
prescribes Federal preemption of State
regulations as to energy conservation for
the products that are the subject of this
proposed rule. States can petition DOE
for exemption from such preemption to
the extent, and based on criteria, set
forth in EPCA. 42 U.S.C. 6297.
Therefore, no further action is required
by Executive Order 13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, Section 3(a) of E.O.
12988, ““Civil Justice Reform,” imposes
on Federal agencies the general duty to
adhere to the following requirements:
(1) Eliminate drafting errors and
ambiguity, (2) write regulations to
minimize litigation, (3) provide a clear
legal standard for affected conduct
rather than a general standard, and (4)
promote simplification and burden
reduction. 61 FR 4729 (Feb. 7, 1996).
Regarding that Section 3(a) review,
section 3(b) of E.O. 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any, (2) clearly
specifies any effect on existing Federal
law or regulation, (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction, (4) specifies the
retroactive effect, if any, (5) adequately
defines key terms, and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in Section 3(a) and Section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this
proposed rule meets the relevant
standards of E.O. 12988.
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G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (“UMRA”’) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 1044,
section 201 (codified at 2 U.S.C. 1531).
For a proposed regulatory action likely
to result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. 2 U.S.C. 1532(a), (b).
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed “‘significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect them. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820. DOE’s policy statement is also
available at https://energy.gov/sites/
prod/files/gcprod/documents/umra_
97.pdf.

This proposed rulemaking does not
contain a Federal intergovernmental
mandate, nor is it expected to require
expenditures of $100 million or more in
any one year by the private sector. As
a result, the analytical requirements of
UMRA do not apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
proposed rulemaking would not have
any impact on the autonomy or integrity
of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

Pursuant to E.O. 12630, “Govern-
mental Actions and Interference with
Constitutionally Protected Property
Rights,” 53 FR 8859 (Mar. 15, 1988),

DOE has determined that this proposed
rule would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for Federal agencies to review most
disseminations of information to the
public under information quality
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). Pursuant to
OMB Memorandum M-19-15,
Improving Implementation of the
Information Quality Act (April 24,
2019), DOE published updated
guidelines which are available at
www.energy.gov/sites/prod/files/2019/
12/f70/DOE% 20Final
%20Updated % 201QA % 20
Guidelines%20Dec%202019.pdf. DOE
has reviewed this NOPR under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

K. Review Under Executive Order 13211

E.O. 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use,” 66
FR 28355 (May 22, 2001), requires
Federal agencies to prepare and submit
to OIRA at OMB, a Statement of Energy
Effects for any proposed significant
energy action. A “significant energy
action” is defined as any action by an
agency that promulgates or is expected
to lead to promulgation of a final rule,
and that (1) is a significant regulatory
action under Executive Order 12866, or
any successor order; and (2) is likely to
have a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

DOE has tentatively concluded that
this regulatory action, which proposes
amended definitions for GSL and GSIL,
is not a significant energy action
because the proposed definitions are not
likely to have a significant adverse effect
on the supply, distribution, or use of

energy. Accordingly, DOE has not
prepared a Statement of Energy Effects
on this proposed rule.

L. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under Section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91; 42 U.S.C. 7101), DOE must comply
with section 32 of the Federal Energy
Administration Act of 1974, as amended
by the Federal Energy Administration
Authorization Act of 1977. 15 U.S.C.
788 (“FEAA”). Section 32 essentially
provides in relevant part that, where a
proposed rule authorizes or requires use
of commercial standards, the notice of
proposed rulemaking must inform the
public of the use and background of
such standards. In addition, Section
32(c) requires DOE to consult with the
Attorney General and the Chairman of
the Federal Trade Commission (“FTC”)
concerning the impact of the
commercial or industry standards on
competition. This proposal to amend
the definitions of GSL and GSIL does
not propose the use of any commercial
standards.

M. Materials Incorporated by Reference

The proposed modifications to the
definition of “general service lamp”” and
the associated supporting definitions
reference the following commercial
standards that are already incorporated
by reference in 10 CFR 430.2:

(1) ANSI C78.20-2003, Revision of
ANSI C78.20-1995 (‘“ANSI C78.20"),
American National Standard for electric
lamps—A, G, PS, and Similar Shapes
with E26 Medium Screw Bases,
approved October 30, 2003.

(2) ANSI C79.1-2002, American
National Standard for Electric Lamps—
Nomenclature for Glass Bulbs Intended
for Use with Electric Lamps, approved
September 16, 2002.

(3) CIE 13.3-1995 (“CIE 13.3"),
Technical Report: Method of Measuring
and Specifying Colour Rendering
Properties of Light Sources, 1995, ISBN
390073457 7.

DOE has evaluated these standards
and is unable to conclude whether they
fully comply with the requirements of
Section 32(b) of the FEAA (i.e., that they
were developed in a manner that fully
provides for public participation,
comment, and review). DOE will
consult with both the Attorney General
and the Chairman of the FTC
concerning the impact of these test
procedures on competition, prior to
adopting a final rule.
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V. Public Participation
A. Attendance at the Webinar

The time and date of the webinar
meeting are listed in the DATES section
at the beginning of this document.
Webinar registration information,
participant instructions, and
information about the capabilities
available to webinar participants will be
published on DOE’s website: https://
www1.eere.energy.gov/buildings/
appliance_standards/standards.aspx?
productid=4 Participants are
responsible for ensuring their systems
are compatible with the webinar
software.

B. Procedure for Submitting Prepared
General Statements for Distribution

Any person who has an interest in the
topics addressed in this notice, or who
is a representative of a group or class of
persons that has an interest in these
issues, may request an opportunity to
make an oral presentation at the
webinar. Such persons may submit to
ApplianceStandardsQuestions@
ee.doe.gov. Persons who wish to speak
should include with their request a
computer file in WordPerfect, Microsoft
Word, PDF, or text (ASCII) file format
that briefly describes the nature of their
interest in this rulemaking and the
topics they wish to discuss. Such
persons should also provide a daytime
telephone number where they can be
reached.

C. Conduct of the Webinar

DOE will designate a DOE official to
preside at the webinar/public meeting
and may also use a professional
facilitator to aid discussion. The
meeting will not be a judicial or
evidentiary-type public hearing, but
DOE will conduct it in accordance with
section 336 of EPCA (42 U.S.C. 6306). A
court reporter will be present to record
the proceedings and prepare a
transcript. DOE reserves the right to
schedule the order of presentations and
to establish the procedures governing
the conduct of the webinar/public
meeting. There shall not be discussion
of proprietary information, costs or
prices, market share, or other
commercial matters regulated by U.S.
antitrust laws. After the webinar/public
meeting and until the end of the
comment period, interested parties may
submit further comments on the
proceedings and any aspect of the
rulemaking.

The webinar/public meeting will be
conducted in an informal, conference
style. DOE will present summaries of
comments received before the webinar/
public meeting, allow time for prepared

general statements by participants, and
encourage all interested parties to share
their views on issues affecting this
rulemaking. Each participant will be
allowed to make a general statement
(within time limits determined by DOE),
before the discussion of specific topics.
DOE will permit, as time permits, other
participants to comment briefly on any
general statements.

At the end of all prepared statements
on a topic, DOE will permit participants
to clarify their statements briefly.
Participants should be prepared to
answer questions by DOE and by other
participants concerning these issues.
DOE representatives may also ask
questions of participants concerning
other matters relevant to this
rulemaking. The official conducting the
webinar/public meeting will accept
additional comments or questions from
those attending, as time permits. The
presiding official will announce any
further procedural rules or modification
of the above procedures that may be
needed for the proper conduct of the
webinar/public meeting.

A transcript of the webinar/public
meeting will be included in the docket,
which can be viewed as described in the
Docket section at the beginning of this
proposed rulemaking. In addition, any
person may buy a copy of the transcript
from the transcribing reporter.

D. Submission of Comments

DOE will accept comments, data, and
information regarding this proposed
rule before or after the public meeting,
but no later than the date provided in
the DATES section at the beginning of
this proposed rule. Interested parties
may submit comments, data, and other
information using any of the methods
described in the ADDRESSES section at
the beginning of this document.

Submitting comments via
www.regulations.gov. The
www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment itself or in any

documents attached to your comment.
Any information that you do not want
to be publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Otherwise, persons viewing comments
will see only first and last names,
organization names, correspondence
containing comments, and any
documents submitted with the
comments.

Do not submit to www.regulations.gov
information for which disclosure is
restricted by statute, such as trade
secrets and commercial or financial
information (hereinafter referred to as
Confidential Business Information
(“CBI”)). Comments submitted through
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through www.regulations.gov before
posting. Normally, comments will be
posted within a few days of being
submitted. However, if large volumes of
comments are being processed
simultaneously, your comment may not
be viewable for up to several weeks.
Please keep the comment tracking
number that www.regulations.gov
provides after you have successfully
uploaded your comment.

Submitting comments via email.
Comments and documents submitted
via email also will be posted to
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information in a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. No
telefacsimiles (“faxes’) will be
accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, that are written in English, and
that are free of any defects or viruses.
Documents should not contain special
characters or any form of encryption
and, if possible, they should carry the
electronic signature of the author.
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Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt
by law from public disclosure should
submit via email two well-marked
copies: one copy of the document
marked “confidential”” including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” with the information
believed to be confidential deleted. DOE
will make its own determination about
the confidential status of the
information and treat it according to its
determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

VI. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this notice of proposed
rulemaking.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Incorporation by reference,
Intergovernmental relations, Small
businesses.

Signing Authority

This document of the Department of
Energy was signed on August 9, 2021,
by Kelly Speakes-Backman, Principal
Deputy Assistant Secretary and Acting
Assistant Secretary for Energy Efficiency
and Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on August 10,
2021.
Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.

For the reasons set forth in the
preamble, DOE proposes to amend part
430 of chapter II, subchapter D, of title
10 of the Code of Federal Regulations,
as set forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

m 2. Section 430.2 is amended by:
m a. Adding in alphabetical order the
definitions of “Black light lamp,” “Bug
lamp,” “Colored lamp,” “General
service light-emitting diode (LED)
lamp,” “General service organic
lighting-emitting diode (OLED) lamp,”
“Infrared lamp,” “Integrated lamp,”
“LED Downlight Retrofit Kit,” “Left-
hand thread lamp,” “Light fixture,”
“Marine lamp,” “Marine signal service
lamp,” “Mine service lamp,” ‘“Non-
integrated lamp,” “Other fluorescent
lamp,” “Pin base lamp,” “Plant light
lamp,” “Reflector lamp,” “Showcase
Lamp,” “Sign service lamp,” “Silver
bowl lamp,” “Specialty MR lamp,” and
“Traffic signal lamp;” and
m b. Revising the definitions of
“Designed and marketed,” “General
service incandescent lamp,” and
“General service lamp.”

The additions and revisions read as
follows:

§430.2 Definitions.

* * * * *

Black light lamp means a lamp that is
designed and marketed as a black light
lamp and is an ultraviolet lamp with the
highest radiant power peaks in the UV-
A band (315 to 400 nm) of the
electromagnetic spectrum.

* * * * *

Bug lamp means a lamp that is
designed and marketed as a bug lamp,
has radiant power peaks above 550 nm
on the electromagnetic spectrum, and

has a visible yellow coating.
* * * * *

Colored lamp means a colored
fluorescent lamp, a colored
incandescent lamp, or a lamp designed
and marketed as a colored lamp with
either of the following characteristics (if
multiple modes of operation are
possible [such as variable CCT], either
of the below characteristics must be

maintained throughout all modes of
operation):

(1) A CRI less than 40, as determined
according to the method set forth in CIE
Publication 13.3 (incorporated by
reference; see §430.3); or

(2) A CCT less than 2,500 K or greater
than 7,000 K.

* * * * *

Designed and marketed means
exclusively designed to fulfill the
indicated application and, when
distributed in commerce, designated
and marketed solely for that application,
with the designation prominently
displayed on the packaging and all
publicly available documents (e.g.,
product literature, catalogs, and
packaging labels). This definition
applies to the following covered lighting
products: Fluorescent lamp ballasts;
fluorescent lamps; general service
fluorescent lamps; general service
incandescent lamps; general service
lamps; incandescent lamps;
incandescent reflector lamps; compact
fluorescent lamps (including medium
base compact fluorescent lamps); LED
lamps; and specialty application
mercury vapor lamp ballasts.

General service incandescent lamp
means a standard incandescent or
halogen type lamp that is intended for
general service applications; has a
medium screw base; has a lumen range
of not less than 310 lumens and not
more than 2,600 lumens or, in the case
of a modified spectrum lamp, not less
than 232 lumens and not more than
1,950 lumens; and is capable of being
operated at a voltage range at least
partially within 110 and 130 volts;
however, this definition does not apply
to the following incandescent lamps—

(1) An appliance lamp;

(2) A black light lamp;

(3) A bug lamp;

(4) A colored lamp;

(5) A G shape lamp with a diameter
of 5 inches or more as defined in ANSI
C79.1-2002 (incorporated by reference;
see §430.3);

(6) An infrared lamp;

7) A left-hand thread lamp;

) A marine lamp;

) A marine signal service lamp;
0) A mine service lamp;

1) A plant light lamp;

2) An R20 short lamp;

3) A sign service lamp;

4) A silver bowl lamp;

5) A showcase lamp; and

(16) A traffic signal lamp.

General service lamp means a lamp
that has an ANSI base; is able to operate
at a voltage of 12 volts or 24 volts, at or
between 100 to 130 volts, at or between

(
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220 to 240 volts, or of 277 volts for
integrated lamps (as defined in this
section), or is able to operate at any
voltage for non-integrated lamps (as
defined in this section); has an initial
lumen output of greater than or equal to
310 lumens (or 232 lumens for modified
spectrum general service incandescent
lamps) and less than or equal to 3,300
lumens; is not a light fixture; is not an
LED downlight retrofit kit; and is used
in general lighting applications. General
service lamps include, but are not
limited to, general service incandescent
lamps, compact fluorescent lamps,
general service light-emitting diode
lamps, and general service organic light
emitting diode lamps. General service
lamps do not include:

(1) Appliance lamps;

(2) Black light lamps;
(3) Bug lamps;
(4) Colored lamps;

(5) G shape lamps with a diameter of
5 inches or more as defined in ANSI
C79.1-2002 (incorporated by reference;
see §430.3);

(6) General service fluorescent lamps;

(7) High intensity discharge lamps;

(8) Infrared lamps;

(9)7,]C, JCD, JCS, JCV, JCX, JD, JS,
and JT shape lamps that do not have
Edison screw bases;

(10) Lamps that have a wedge base or
prefocus base;

(11) Left-hand thread lamps;

(12) Marine lamps;

(13) Marine signal service lamps;

(14) Mine service lamps;

(15) MR shape lamps that have a first
number symbol equal to 16 (diameter
equal to 2 inches) as defined in ANSI
C79.1-2002 (incorporated by reference;
see §430.3), operate at 12 volts, and
have a lumen output greater than or
equal to 800;

(16) Other fluorescent lamps;

(17) Plant light lamps;

(18) R20 short lamps;

(19) Reflector lamps (as defined in
this section) that have a first number
symbol less than 16 (diameter less than
2 inches) as defined in ANSI C79.1—
2002 (incorporated by reference; see
§430.3) and that do not have E26/E24,
E26d, E26/50x39, E26/53x39, E29/28,
E29/53x39, E39, E39d, EP39, or EX39
bases;

(20) S shape or G shape lamps that
have a first number symbol less than or
equal to 12.5 (diameter less than or
equal to 1.5625 inches) as defined in
ANSI C79.1-2002 (incorporated by
reference; see §430.3);

(21) Sign service lamps;

(22) Silver bowl lamps;

(23) Showecase lamps;

(24) Specialty MR lamps;

(25) T-shape lamps that have a first
number symbol less than or equal to 8

(diameter less than or equal to 1 inch)
as defined in ANSI C79.1-2002
(incorporated by reference; see § 430.3),
nominal overall length less than 12
inches, and that are not compact
fluorescent lamps (as defined in this
section);

(26) Traffic signal lamps.

General service light-emitting diode
(LED) lamp means an integrated or
nonintegrated LED lamp designed for
use in general lighting applications (as
defined in this section) and that uses
light emitting diodes as the primary
source of light.

General service organic light-emitting
diode (OLED) lamp means an integrated
or non-integrated OLED lamp designed
for use in general lighting applications
(as defined in this section) and that uses
organic light-emitting diodes as the
primary source of light.

* * * * *

Infrared lamp means a lamp that is
designed and marketed as an infrared
lamp; has its highest radiant power
peaks in the infrared region of the
electromagnetic spectrum (770 nm to 1
mm); has a rated wattage of 125 watts
or greater; and which has a primary
purpose of providing heat.

Integrated lamp means a lamp that
contains all components necessary for
the starting and stable operation of the
lamp, does not include any replaceable
or interchangeable parts, and is
connected directly to a branch circuit
through an ANSI base and
corresponding ANSI standard
lampholder (socket).

* * * * *

LED Downlight Retrofit Kit means a
product designed and marketed to
install into an existing downlight,
replacing the existing light source and
related electrical components, typically
employing an ANSI standard lamp base,
either integrated or connected to the
downlight retrofit by wire leads, and is
a retrofit kit. LED downlight retrofit kit
does not include integrated lamps or
non-integrated lamps.

Left-hand thread lamp means a lamp
with direction of threads on the lamp
base oriented in the left-hand direction.

Light fixture means a complete
lighting unit consisting of light source(s)
and ballast(s) or driver(s) (when
applicable) together with the parts
designed to distribute the light, to
position and protect the light source,
and to connect the light source(s) to the
power supply.

* * * * *

Marine lamp means a lamp that is

designed and marketed for use on boats

and can operate at or between 12 volts
and 13.5 volts.

Marine signal service lamp means a
lamp that is designed and marketed for
marine signal service applications.

* * * * *

Mine service lamp means a lamp that
is designed and marketed for mine
service applications.

* * * * *

Non-integrated lamp means a lamp
that is not an integrated lamp.
* * * * *

Other fluorescent lamp means low
pressure mercury electric-discharge
sources in which a fluorescing coating
transforms some of the ultraviolet
energy generated by the mercury
discharge into light and include circline
lamps and include double-ended lamps
with the following characteristics:
Lengths from one to eight feet; designed
for cold temperature applications;
designed for use in reprographic
equipment; designed to produce
radiation in the ultraviolet region of the
spectrum; impact-resistant; reflectorized
or aperture; or a CRI of 87 or greater.

* * * * *

Pin base lamp means a lamp that uses
a base type designated as a single pin
base or multiple pin base system.

* * * * *

Plant light lamp means a lamp that is
designed to promote plant growth by
emitting its highest radiant power peaks
in the regions of the electromagnetic
spectrum that promote photosynthesis:
Blue (440 nm to 490 nm) and/or red
(620 to 740 nm), and is designed and
marketed for plant growing
applications.

* * * * *

Reflector lamp means a lamp that has
an R, PAR, BPAR, BR, ER, MR, or
similar bulb shape as defined in ANSI
C78.20 and ANSI C79.1-2002 (both
incorporated by reference; see § 430.3)
and is used to provide directional light.
* * * * *

Showcase lamp means a lamp that has
a T shape as specified in ANSI C78.20
and ANSI C79.1-2002 (both
incorporated by reference; see § 430.3),
is designed and marketed as a showcase
lamp, and has a maximum rated wattage
of 75 watts.

* * * * *

Sign service lamp means a vacuum
type or gas-filled lamp that has
sufficiently low bulb temperature to
permit exposed outdoor use on
highspeed flashing circuits, is designed
and marketed as a sign service lamp,
and has a maximum rated wattage of 15
watts.

Silver bowl lamp means a lamp that
has an opaque reflective coating applied



46626

Federal Register/Vol. 86, No. 158/ Thursday, August 19, 2021/Proposed Rules

directly to part of the bulb surface that
reflects light toward the lamp base and
that is designed and marketed as a silver

bowl lamp.

Specialty MR lamp means a lamp that
has an MR shape as defined in ANSI
C79.1-2002 (incorporated by reference;
see §430.3), a diameter of less than or
equal to 2.25 inches, a lifetime of less
than or equal to 300 hours, and that is
designed and marketed for a specialty
application.

* * * * *

Traffic signal lamp means a lamp that
is designed and marketed for traffic
signal applications and has a lifetime of
8,000 hours or greater.

* * * * *
[FR Doc. 2021-17346 Filed 8—18-21; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0682; Project
Identifier MCAI-2021-00474-T]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus SAS Model A318 series
airplanes; Model A319-111, -112, -113,
-114,-115,-131, -132, -133, -151N,
and —153N airplanes; and Models A320
and A321 series airplanes. This
proposed AD was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. This proposed AD would
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
proposed for incorporation by reference.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by October 4, 2021.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For material that will be incorporated
by reference (IBR) in this AD, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0682.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0682; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223; email
sanjay.ralhan@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2021-0682; Project Identifier
MCAI-2021-00474-T” at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing

date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this proposed
AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Sanjay Ralhan,
Aerospace Engineer, Large Aircraft
Section, International Validation
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax
206—231-3223; email sanjay.ralhan@
faa.gov. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021-0108,
dated Apl‘il 20, 2021 (EASA AD 2021-
0108) (also referred to as the Mandatory
Continuing Airworthiness Information,
or the MCAI), to correct an unsafe
condition for all Airbus SAS Model
A318-111, —-112,-121, and —122
airplanes; Model A319-111, -112, -113,
-114, -115, -131, -132, -133, —151N,
and —153N airplanes; Model A320-211,
-212,-214, -215, -216, -231, -232,
—233, -251N, —252N, —253N, —271N,
—272N, and —273N airplanes; and Model
A321-111,-112,-131,-211, -212,
—-213,-231,-232,-251N, —252N,
—253N, —271N, —272N, —251NX,
—252NX, —253NX, —271NX, and —272NX
airplanes. Model A320-215 airplanes
are not certificated by the FAA and are
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not included on the U.S. type certificate
data sheet; this AD therefore does not
include those airplanes in the
applicability. Airplanes with an original
airworthiness certificate or original
export certificate of airworthiness
issued after December 9, 2020 must
comply with the airworthiness
limitations specified as part of the
approved type design and referenced on
the type certificate data sheet; this AD
therefore does not include those
airplanes in the applicability.

EASA AD 2021-0108 specifies that it
requires a task (limitation) already
required by EASA AD 2020-0067
(which corresponds to FAA AD 2020-
22—-16, Amendment 39-21312 (85 FR
70439, November 5, 2020) (AD 2020-
22—-16)) and invalidates (terminates)
prior instructions for that task. This
proposed AD would terminate the
limitations of Task 262300—-00001-1-C,
as required by paragraph (i) of AD 2020-
22-16, for airplanes with an original
airworthiness certificate or original
export certificate of airworthiness
issued on or before January 17, 2020
only.

This proposed AD was prompted by
a determination that new or more
restrictive airworthiness limitations are
necessary. The FAA is proposing this
AD to address a safety-significant latent
failure (that is not annunciated), which,
in combination with one or more other
specific failures or events, could result
in a hazardous or catastrophic failure
condition. See the MCALI for additional
background information.

Related Service information Under 1
CFR Part 51

EASA AD 2021-0108 describes new
or more restrictive airworthiness
limitations for certification maintenance
requirements. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA has evaluated all
pertinent information and determined
an unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Proposed AD Requirements

This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations, which are
specified in EASA AD 2021-0108
described previously, as incorporated by
reference. Any differences with EASA
AD 2021-0108 are identified as
exceptions in the regulatory text of this
AD.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections). Compliance
with these actions is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired
in the areas addressed by this proposed
AD, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (k)(1) of this proposed AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has been coordinating
this process with manufacturers and
CAAs. As aresult, the FAA proposes to
incorporate EASA AD 2021-0108 by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2021-0108
in its entirety through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
EASA AD 2021-0108 does not mean
that operators need comply only with
that section. For example, where the AD
requirement refers to ““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in EASA AD 2021-0108.
Service information required by EASA
AD 2021-0108 for compliance will be
available at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0682 after the FAA final
rule is published.

Airworthiness Limitation ADs Using
the New Process

The FAA’s process of incorporating
by reference MCAI ADs as the primary
source of information for compliance
with corresponding FAA ADs has been
limited to certain MCAI ADs (primarily
those with service bulletins as the
primary source of information for
accomplishing the actions required by
the FAA AD). However, the FAA is now
expanding the process to include MCAI
ADs that require a change to
airworthiness limitation documents,
such as airworthiness limitation
sections.

For these ADs that incorporate by
reference an MCAI AD that changes
airworthiness limitations, the FAA
requirements are unchanged. Operators
must revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
the new airworthiness limitation
document. The airworthiness
limitations must be followed according
to 14 CFR 91.403(c) and 91.409(e).

The previous format of the
airworthiness limitation ADs included a
paragraph that specified that no
alternative actions (e.g., inspections) or
intervals may be used unless the actions
and intervals are approved as an
alternative method of compliance
(AMOOQC) in accordance with the
procedures specified in the AMOCs
paragraph under “Other FAA
Provisions.” This new format includes a
“New Provisions for Alternative Actions
and Intervals” paragraph that does not
specifically refer to AMOCs, but
operators may still request an AMOC to
use an alternative action or interval.

Costs of Compliance

The FAA estimates that this proposed
AD affects 1,728 airplanes of U.S.
registry. The FAA estimates the
following costs to comply with this
proposed AD:

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the agency
estimates the average total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
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rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Airbus SAS: Docket No. FAA-2021-0682;
Project Identifier MCAI-2021-00474-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by October 4,
2021.

(b) Affected ADs

This AD affects AD 2020-22-16,
Amendment 39-21312 (85 FR 70439,
November 5, 2020) (AD 2020-22—-16).

(c) Applicability

This AD applies to the Airbus SAS
airplanes specified in paragraphs (c)(1)
through (4) of this AD, certificated in any
category, with an original airworthiness
certificate or original export certificate of
airworthiness issued on or before December
9, 2020.

(1) Model A318-111,-112, -121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
-115,-131, -132, —133, —151N, and —153N
airplanes.

(3) Model A320-211, -212, -214, —216,
—231,-232,-233, -251N, —252N, —253N,
—271N, =272N, and —273N airplanes.

(4) Model A321-111, -112, —-131, —211,
-212,-213,-231, -232, -251N, —252N,
—253N, —271N, —-272N, —251NX, —252NX,
—253NX, —271NX, and —272NX airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address a safety-significant latent
failure (that is not annunciated), which, in
combination with one or more other specific
failures or events, could result in a hazardous
or catastrophic failure condition.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2021-0108, dated
April 20, 2021 (EASA AD 2021-0108).

(h) Exceptions to EASA AD 2021-0108

(1) Where EASA AD 2021-0108 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The requirements specified in
paragraphs (1) and (2) of EASA AD 2021—
0108 do not apply to this AD.

(3) Paragraph (3) of EASA AD 2021-0108
specifies revising ‘“‘the approved AMP”
within 12 months after its effective date, but
this AD requires revising the existing
maintenance or inspection program, as
applicable, within 90 days after the effective
date of this AD.

(4) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
2021-0108 is at the applicable “thresholds”
as incorporated by the requirements of

paragraph (3) of EASA AD 2021-0108, or
within 90 days after the effective date of this
AD, whichever occurs later.

(5) The provisions specified in paragraphs
(4) of EASA AD 2021-0108 do not apply to
this AD.

(6) The “Remarks” section of EASA AD
2021-0108 does not apply to this AD.

(i) Provisions for Alternative Actions and
Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) and
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2021-0108.

(j) Terminating Action for Certain
Requirements in AD 2020-22-16

Accomplishing the actions required by this
AD terminates the limitations of Task
262300-00001-1-C, as required by paragraph
(i) of AD 2020-22-16, for airplanes with an
original airworthiness certificate or original
export certificate of airworthiness issued on
or before January 17, 2020 only.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (1)(2) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (k)(2) of this AD, if
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOGC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
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an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(1) Related Information

(1) For information about EASA AD 2021—
0108, contact EASA, Konrad-Adenauer-Ufer
3, 50668 Cologne, Germany; telephone +49
221 8999 000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may find
this EASA AD on the EASA website at
https://ad.easa.europa.eu. You may view this
material at the FAA, Airworthiness Products
Section, Operational Safety Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195. This
material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0682.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3223; email sanjay.ralhan@
faa.gov.

Issued on August 12, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2021-17679 Filed 8-18-21; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0684; Project
Identifier MCAI-2021-00194-T]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Dassault Aviation Model
FALCON 7X, FALCON 900EX, and
FALCON 2000EX airplanes. This
proposed AD was prompted by a report
of an improper heat treatment process
applied during the manufacturing of
certain titanium screws. This proposed
AD would require replacement of
certain titanium screws, as specified in
a European Union Aviation Safety
Agency (EASA) AD, which is proposed
for incorporation by reference. The FAA
is proposing this AD to address the
unsafe condition on these products.
DATES: The FAA must receive comments
on this proposed AD by October 4, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For EASA material that will be
incorporated by reference (IBR) in this
AD, contact EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany;
telephone +49 221 8999 000; email
ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0684.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0684; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3226; email
tom.rodriguez@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2021-0684; Project Identifier
MCAI-2021-00194-T" at the beginning
of your comments. The most helpful

comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this proposed
AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Tom Rodriguez,
Aerospace Engineer, Large Aircraft
Section, International Validation
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax
206—231-3226; email tom.rodriguez@
faa.gov. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021-0047,
dated February 16, 2021 (EASA AD
2021-0047) (also referred to as the
Mandatory Continuing Airworthiness
Information, or the MCALI), to correct an
unsafe condition for certain Dassault
Aviation Model FALCON 7X, FALCON
900EX, and FALCON 2000EX airplanes.

This proposed AD was prompted by
a report of an improper heat treatment
process applied during the
manufacturing of certain Decomatic
titanium screws. The improper heat
treatment process led to a hydrogen
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concentration rate in the material of the
affected screws that was above the
allowable limit. The FAA is proposing
this AD to address failure of an affected
screw installed in a critical location,
possibly resulting in reduced structural
integrity of the airplane. See the MCAI
for additional background information.

Related Service Information Under 1
CFR Part 51

EASA AD 2021-0047 describes
procedures for replacement of certain
Decomatic titanium screws (including
an inspection of the bore dimension and
corrective actions (oversizing or repair)).
The EASA AD also restricts installation
of certain Decomatic titanium screws.
This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been

notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2021-0047 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has been coordinating
this process with manufacturers and
CAAs. As aresult, the FAA proposes to
incorporate EASA AD 2021-0047 by

reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2021-0047
in its entirety through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
EASA AD 2021-0047 does not mean
that operators need comply only with
that section. For example, where the AD
requirement refers to “all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in EASA AD 2021-0047.
Service information required by EASA
AD 2021-0047 for compliance will be
available at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0684 after the FAA final
rule is published.

Costs of Compliance

The FAA estimates that this proposed
AD affects 30 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS *

Cost on U.S.
Labor cost Parts cost Cost per product operators
Up to 90 work-hours x $85 per hour = Up to $7,650 .............. $0 | Up t0 $7,650 oo Up to $229,500.

*The FAA has received no definitive information regarding cost estimates for these parts.

Accord