FEDERAL REGISTER

Vol. 86 Thursday
No. 124 July 1, 2021

Pages 34905-35216

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 86, No. 124 /Thursday, July 1, 2021

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, under the Federal Register Act (44 U.S.C. Ch. 15)
and the regulations of the Administrative Committee of the Federal
Register (1 CFR Ch. I). The Superintendent of Documents, U.S.
Government Publishing Office, is the exclusive distributor of the
official edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa% Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge at www.govinfo.gov, a
service of the U.S. Government Publishing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6:00 a.m. each
day the Federal Register is published and includes both text and
graphics from Volume 1, 1 (March 14, 1936) forward. For more
information, contact the GPO Customer Contact Center, U.S.
Government Publishing Office. Phone 202-512-1800 or 866-512-
1800 (toll free). E-mail, gpocusthelp.com.

The annual subscription price for the Federal Register paper
edition is $860 plus postage, or $929, for a combined Federal
Register, Federal Register Index and List of CFR Sections Affected
(LSA) subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $330, plus
postage. Six month subscriptions are available for one-half the
annual rate. The prevailing postal rates will be applied to orders
according to the gelivery method requested. The price of a single
copy of the daily Federal Register, including postage, is based

on the number of pages: $11 for an issue containing less than

200 pages; $22 for an issue containing 200 to 400 pages; and

$33 for an issue containing more than 400(Fages. Single issues

of the microfiche edition may be purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Publishing Oftfice—New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000; or call toll
free 1-866-512-1800, DC area 202-512-1800; or go to the U.S.
Government Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 86 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Publishing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Assistance with Federal agency subscriptions:
Email FRSubscriptions@nara.gov
Phone 202-741-6000

The Federal Register Printing Savings Act of 2017 (Pub. L. 115-
120) placed restrictions on distribution of official printed copies

of the daily Federal Register to members of Congress and Federal
offices. Under this Act, the Director of the Government Publishing
Office may not provide printed copies of the daily Federal Register
unless a Member or other Federal office requests a specific issue

or a subscription to the print edition. For more information on
how to subscribe use the following website link: https://
www.gpo.gov/frsubs.


https://www.gpo.gov/frsubs
https://www.gpo.gov/frsubs
mailto:FRSubscriptions@nara.gov
http://www.federalregister.gov
http://bookstore.gpo.gov
http://www.govinfo.gov

11

Contents

Federal Register
Vol. 86, No. 124

Thursday, July 1, 2021

Agency for Healthcare Research and Quality
NOTICES
Meetings:
National Advisory Council for Healthcare Research and
Quality, 35093

Agriculture Department
See Animal and Plant Health Inspection Service

Air Force Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 35075

Alcohol and Tobacco Tax and Trade Bureau

RULES

Establishment of the Goose Gap Viticultural Area, 34952—
34954

Establishment of the Ulupalakua Viticultural Area, 34955—
34957

Removal of Obsolete Regulation Regarding Rewards for
Information Relating to Violations of Tax Laws
Administered by the Alcohol and Tobacco Tax and
Trade Bureau, 34957—34958

Animal and Plant Health Inspection Service
NOTICES
Intent to Reestablish:
National Wildlife Services Advisory Committee, 35059

Centers for Disease Control and Prevention
NOTICES
Meetings:
Advisory Committee on Immunization Practices, 35093—
35094
Healthcare Infection Control Practices Advisory
Committee, 35094

Centers for Medicare & Medicaid Services
PROPOSED RULES
Patient Protection and Affordable Care Act:

Updating Payment Parameters, Section 1332 Waiver
Implementing Regulations, and Improving Health
Insurance Markets for 2022 and Beyond Proposed
Rule, 35156-35216

NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 35094—-35096

Coast Guard
RULES
Safety Zone:
Caruso Affiliated Holdings Fireworks Event, Newport
Beach, CA, 34958-34960
Fleet Week Maritime Festival, Pier 66, Elliott Bay,
Seattle, WA, 3496034961
Ohio River, New Richmond, OH, 34961-34963
Tennessee River mile 643 to 652, Knoxville, TN, 34963—
34964
Special Local Regulations:
Beaufort Water Festival and Fireworks; Beaufort, SC,
3496434965

Commerce Department

See Economic Development Administration

See International Trade Administration

See National Oceanic and Atmospheric Administration
See Patent and Trademark Office

Defense Acquisition Regulations System
NOTICES
Early Engagement Opportunity:
Implementation of National Defense Authorization Act
for Fiscal Year 2021, 35075—-35076

Defense Department
See Air Force Department
See Defense Acquisition Regulations System
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 35076, 35078-35079
Request for Information:
Intellectual Property Evaluation and Valuation Methods
and Techniques, 35076—-35078

Economic Development Administration

NOTICES

Petitions by Firms for Determination of Eligibility to Apply
for Trade Adjustment Assistance, 35059

Election Assistance Commission
NOTICES
Meetings; Sunshine Act, 35079

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
PROPOSED RULES
Air Quality State Implementation Plans; Approvals and
Promulgations:
New York; 2011 Periodic Emission Inventory SIP for the
Ozone Nonattainment Areas, 35030-35034
New York; Infrastructure Requirements for the 2015
Ozone, National Air Quality Standards, 35034—35042
New York; Part 212, Process Operations, 35042—35044
State Plans for Designated Facilities and Pollutants;
Approvals and Promulgations:
Colorado; Control of Emissions from Existing Municipal
Solid Waste Landfills, 35044—-35046
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Methane Challenge and Natural Gas STAR Programs
(Renewal), 35085-35086
National Emission Standards for Hazardous Air
Pollutants for Electric Arc Furnace Steelmaking
Facilities, 35084—35085
NESHAP for Primary Aluminum Reduction Plants,
35086—-35087
New Source Performance Standards for Portland Cement
Plants (Renewal), 35083—35084
New Source Performance Standards Glass Manufacturing
Plants (Renewal), 35086
Parties to Certain Litigation; Transfer of Data, 3508735088



v Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/ Contents

Export-Import Bank

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 35088

Farm Credit Administration
NOTICES
Meetings; Sunshine Act, 35089

Federal Aviation Administration
RULES
Airspace Designations and Reporting Points:
Great Falls, MT, 34937-34938
Airworthiness Directives:
Airbus SAS Airplanes, 34933-34936
Standard Instrument Approach Procedures, and Takeoff
Minimums and Obstacle Departure Procedures:
Miscellaneous Amendments, 34938-34942
PROPOSED RULES
Airworthiness Directives:
DG Flugzeugbau GmbH Gliders, 35027-35030

Federal Communications Commission
RULES
Television Broadcasting Services:
Bristol, VA, 34965-34966
PROPOSED RULES
Commission Rules for Wireless Microphones:

TV Bands, 600 MHz Guard Band, 600 MHz Duplex Gap,
and the 941.5-944 MHz, 944-952 MHz, 952.850—
956.250 MHz, 956.45-959.85 MHz, 1435—-1525 MHz,
6875—-6900 MHz and 7100-7125 MHz Bands, 35046—
35058

NOTICES

Alert Reporting System Available for Filing of State
Emergency Alert System Plans, 35089

Media Bureau Seeks to Update the Record in the 2018
Quadrennial Regulatory Review, 35089-35092

Federal Election Commission
NOTICES
Meetings: Sunshine Act, 35092

Federal Emergency Management Agency
NOTICES
Final Flood Hazard Determinations, 35107—-35108
Flood Hazard Determinations; Changes, 35110-35116
Flood Hazard Determinations; Proposals, 35119-35120
Major Disaster and Related Determinations:

Alabama, 35108—-35109

Georgia, 35105-35106

Hawaii, 35109-35110

Kentucky, 35104

New Jersey, 35116—35117

Oregon, 35109

Tennessee, 35106, 35118—-35119

Virginia, 35117

West Virginia, 35105, 35113
Major Disaster Declaration:

Alabama; Amendment No. 1, 35118

California; Amendment No. 11, 35107

California; Amendment No. 4, 35104-35105

Colorado; Amendment No. 1, 35117-35118

Delaware; Amendment No. 2, 35108

Georgia; Amendment No. 1, 35118

Kentucky; Amendment No. 3, 35120

Kentucky; Amendment No. 4, 35104

Maryland; Amendment No. 1, 35106—35107

Nebraska; Amendment No. 15, 35116
Virginia; Amendment No. 1, 35113

Federal Energy Regulatory Commission
NOTICES
Application:
Ampersand Hollow Dam Hydro LLC, 35081
Pacific Gas and Electric Co., 35079-35080
Combined Filings, 35080—-35081
Environmental Assessments; Availability, etc.:
Public Utility District No. 1 of Pend Oreille County,
Washington, 35082
Environmental Impact Statements; Availability, etc.:
Columbia Gulf Transmission, LLC; East Lateral XPress
Project, 35082—-35083

Federal Highway Administration

NOTICES

Environmental Impact Statements; Availability, etc.:
Proposed Highway Project in Arkansas, 35145-35147

Federal Reserve System
NOTICES
Change in Bank Control:
Acquisitions of Shares of a Bank or Bank Holding
Company, 35092-35093

Fish and Wildlife Service
RULES
Endangered and Threatened Species:
Designation of Critical Habitat for Suwannee
Moccasinshell, 34979-34998

Foreign Assets Control Office

NOTICES

Blocking or Unblocking of Persons and Properties, 35147—
35154

General Services Administration
RULES
Acquisition Regulation:
Immediate and Highest Level Owner for High-Security
Leased Space, 34966—34979

Health and Human Services Department
See Agency for Healthcare Research and Quality
See Centers for Disease Control and Prevention
See Centers for Medicare & Medicaid Services
See National Institutes of Health
See Substance Abuse and Mental Health Services
Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 35096
Committees; Establishment, Renewal, Termination, etc.:
National Advisory Committee on Seniors and Disasters;
Correction, 35097
Request for Applications:
National Advisory Committee on Individuals with
Disabilities and Disasters; Correction, 35096—35097

Homeland Security Department
See Coast Guard
See Federal Emergency Management Agency

Housing and Urban Development Department

RULES

Restoring Affirmatively Furthering Fair Housing Definitions
and Certifications, 34943



Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/ Contents AV

Indian Affairs Bureau

RULES

Use of Bureau-Operated Schools by Third Parties under
Lease Agreements and Fundraising Activity by Bureau-
Operated School Personnel, 34943-34952

Interior Department

See Fish and Wildlife Service
See Indian Affairs Bureau

See Land Management Bureau

International Trade Administration
NOTICES
Antidumping or Countervailing Duty Investigations, Orders,
or Reviews:
Advance Notification of Sunset Review, 35063—-35064
Certain Cut-to-Length Carbon Steel Plate from the
People’s Republic of China, 35064—35065
Certain Cut-to-Length Carbon Steel Plate from the
Russian Federation and Ukraine, 35062-35063
Heavy Walled Rectangular Welded Carbon Steel Pipes
and Tubes from the Republic of Korea, 35060-35062,
35069-35070
Initiation of Five-Year (Sunset) Reviews, 35070-35072
Opportunity to Request Administrative Review, 35065—
35068
Ripe Olives from Spain, 35068—-35069
Determination in the Less-Than-Fair-Value Investigation:
Mobile Access Equipment and Subassemblies Thereof
from the People’s Republic of China, 35059-35060

International Trade Commission
NOTICES
Investigations; Determinations, Modifications, and Rulings,
etc.:
Carbon Steel Butt-Weld Pipe Fittings from Brazil, China,
Japan, Taiwan, Thailand, 35133-35137
Certain Pouch-Type Battery Cells, Battery Modules, and
Battery Packs, Components Thereof, and Products
Containing the Same, 35130-35131
Hydrofluorocarbon Blends from China, 35131-35133
Porcelain-on-Steel Cooking Ware from China, 35127—
35130
Stainless Steel Wire Rod from Japan, Korea, and Taiwan,
35124-35127
Standard Steel Welded Wire Mesh from Mexico, 35124

Labor Department

See Labor Statistics Bureau

NOTICES

Agency Information Collection Activities; Proposals,

Submissions, and Approvals:
Notice of Controversion of Right to Compensation, 35137
Notice of Payments, 35138
Servicing Multi-Piece and Single Piece Rim Wheels
Standard, 35137-35138

Labor Statistics Bureau

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 35138-35139

Land Management Bureau
NOTICES
Realty Action:
Modified Competitive Sale of 11 Parcels of Public Land
in Clark County, NV, 35120-35124

National Credit Union Administration

RULES

Transition to the Current Expected Credit Loss
Methodology, 34924-34933

National Institutes of Health

NOTICES

Government-Owned Inventions; Availability for Licensing,
35100-35101

Prospective Grant of Exclusive License:

Inter-Institutional Agreement-Institution Lead;
Biomarkers and Immunogenic Compositions for
Filarial Parasites, 35101-35102

Request for Information:

Drinking Water Contaminants of Emerging Concern for
the National Emerging Contaminant Research
Initiative, 35097-35099

Women'’s Health Consensus Conference, 35099-35100

National Oceanic and Atmospheric Administration
NOTICES
Application:

Marine Mammals; File No. 25761, 35072-35073
Draft Revised Management Plan for the Mission-Aransas

National Estuarine Research Reserve, 35072

Meetings:

Caribbean Fishery Management Council, 35073-35074

National Science Foundation

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 35140-35141

Nuclear Regulatory Commission

RULES

Advanced Boiling Water Reactor Design Certification
Renewal, 34905-34924

PROPOSED RULES

Advanced Boiling Water Reactor Design Certification
Renewal, 35023-35027

NuScale Small Modular Reactor Design Certification,
34999-35023

Patent and Trademark Office

NOTICES

Properly Presenting Prophetic and Working Examples in a
Patent Application, 35074-35075

Postal Service
NOTICES
Product Change:
Priority Mail and First-Class Package Service Negotiated
Service Agreement, 3514135142
Priority Mail Negotiated Service Agreement, 35141-35142

Railroad Retirement Board

RULES

Payments Pursuant to Court Decree or Court-Approved
Property Settlement, 34942-34943

Securities and Exchange Commission
NOTICES
Application:
Deregistration under Section 8(f) of the Investment
Company Act of 1940, 3514235143



VI Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/ Contents

Joint Industry Plan:

Designation of a Longer Period for Commission Action on

a Proposed Amendment to the National Market

System Plan Governing the Consolidated Audit Trail,

35142
Self-Regulatory Organizations; Proposed Rule Changes:
Cboe BZX Exchange, Inc., 35143

Small Business Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 35144-35145
Major Disaster Declaration:
Kentucky, 35144
Texas, 35145

Substance Abuse and Mental Health Services
Administration

NOTICES

Certified Laboratories and Instrumented Initial Testing
Facilities:

List of Facility that Meet Minimum Standards to Engage
in Urine Drug Testing for Federal Agencies, 35102—
35103

Meetings:

Center for Mental Health Services National Advisory

Council, 35103

Transportation Department
See Federal Aviation Administration
See Federal Highway Administration

Treasury Department
See Alcohol and Tobacco Tax and Trade Bureau

See Foreign Assets Control Office
PROPOSED RULES
Patient Protection and Affordable Care Act:

Updating Payment Parameters, Section 1332 Waiver
Implementing Regulations, and Improving Health
Insurance Markets for 2022 and Beyond Proposed
Rule, 35156-35216

Veterans Affairs Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Restored Entitlement Program for Survivors, 35154

Separate Parts In This Issue

Part Il

Health and Human Services Department, Centers for
Medicare & Medicaid Services, 35156—-35216

Treasury Department, 35156—-35216

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, and notice
of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
electronic mailing list, go to https://public.govdelivery.com/
accounts/USGPOOFR/subscriber/new, enter your e-mail
address, then follow the instructions to join, leave, or
manage your subscription.


https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new
https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new

Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

10 CFR

B2 e 34905

Proposed Rules:

52 (2 documents) ........... 34999,
35023

12 CFR

T02. . 34924

14 CFR

B9 e 34933

4 T ...34937

97 (2 documents) ........... 34938,
34941

Proposed Rules:

B9 35027

20 CFR

295 e 34942

24 CFR

92 e 34943

25 CFR

A8 34943

27 CFR

9 (2 documents) ............. 34952,
34955

T0 e 34957

31 CFR

Proposed Rules:

B3 35156

33 CFR

165 (5 documents) ......... 34958,
34960, 34961, 34963, 34964

40 CFR

Proposed Rules:

52 (3 documents) ........... 35030,
35034, 35042

B2 35044

45 CFR

Proposed Rules:




34905

Rules and Regulations

Federal Register
Vol. 86, No. 124

Thursday, July 1, 2021

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 52

[NRC-2017-0090]

RIN 3150-AK04

Advanced Boiling Water Reactor
(ABWR) Design Certification Renewal

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule and issuance of
environmental assessment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations to renew the U.S. Advanced
Boiling Water Reactor standard design
certification. Applicants or licensees
intending to construct and operate a
U.S. Advanced Boiling Water Reactor
standard design may do so by

referencing this design certification rule.

The applicant for the renewal of the
U.S. Advanced Boiling Water Reactor
standard design certification is General
Electric-Hitachi Nuclear Energy
Americas, LLC.

DATES: The final rule is effective
September 29, 2021, unless significant
adverse comments are received by
August 2, 2021. If the direct final rule
is withdrawn as a result of such
comments, timely notice of the
withdrawal will be published in the
Federal Register. The incorporation by
reference of certain publications listed
in this regulation is approved by the
Director of the Office of the Federal
Register as of September 29, 2021.

ADDRESSES: You may submit comments
by any of the following methods (unless
this document describes a different
method for submitting comments on a
specific subject):

e Federal Rulemaking website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2017-0090. Address
questions about NRC dockets to Dawn
Forder; telephone: 301-415-3407;
email: Dawn.Forder@nrc.gov. For

technical questions contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

o Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Dennis Andrukat, Office of Nuclear
Material Safety and Safeguards,
telephone: 301-415-3561, email:
Dennis.Andrukat@nrc.gov, or James
Shea, Office of Nuclear Reactor
Regulation, telephone: 301-415-1388,
email: James.Shea@nrc.gov. Both are
staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
Table of Contents:

I. Obtaining Information and Submitting
Comments

II. Rulemaking Procedure

III. Background

IV. Discussion

V. ABWR Final Design Approval

VI. Section-By-Section Analysis

VII. Regulatory Flexibility Certification

VIII. Regulatory Analysis

IX. Backfitting and Issue Finality

X. Voluntary Consensus Standards

XI. Plain Writing

XII. Environmental Assessment and Final
Finding of No Significant Impact

XIII. Paperwork Reduction Act Statement

XIV. Congressional Review Act

XV. Agreement State Compatibility

XVI. Availability of Documents

XVII. Procedures for Access to Proprietary
and Safeguards Information for
Preparation of Comments on the U.S.
ABWR Design Certification Renewal
Rule

XVIII Incorporation by Reference—
Reasonable Availability to Interested
Parties

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2017—
0090 when contacting the NRC about
the availability of information for this
action. You may obtain publicly

available information related to this
action by any of the following methods:

e Federal Rulemaking website: Go to
https://www.regulations.gov/ and search
for Docket ID NRC-2017-0090.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, at
301-415-4737, or by email to
PDR.Resource@nrc.gov. For the
convenience of the reader, instructions
about obtaining materials referenced in
this document are provided in the
Availability of Documents section.

e Attention: The Public Document
Room (PDR), where you may examine
and order copies of public documents is
currently closed. You may submit your
request to the PDR via email at
PDR.Resource@nrc.gov or call 1-800—
397—4209 between 8:00 a.m. and 4:00
p-m. (EST), Monday through Friday,
except Federal holidays.

e Attention: The Technical Library,
which is located at Two White Flint
North, 11545 Rockville Pike, Rockville,
Maryland 20852, is open by
appointment only. Interested parties
may make appointments to examine
documents by contacting the NRC
Technical Library by email at
Library.Resource@nrc.gov between 8:00
a.m. and 4:00 p.m. (EST), Monday
through Friday, except Federal holidays.

B. Submitting Comments

The NRC encourages electronic
comment submission through the
Federal Rulemaking website (https://
www.regulations.gov). Please include
Docket ID NRC-2017-0090 in your
comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov/ as well as enter
the comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
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submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.
Comments received after August 2,
2021, will be considered if it is practical
to do so, but the NRC is able to ensure
consideration only for comments
received on or before this date.
Comments received on this direct final
rule also will be considered to be
comments on a companion proposed
rule published in the Proposed Rules
section of this issue of the Federal
Register.

II. Rulemaking Procedure

Because the NRC anticipates that this
action will be non-controversial, the
NRC is using the “direct final rule
procedure” for this rule. The rule will
become effective on September 29,
2021. However, if the NRC receives
significant adverse comments by August
2, 2021, then the NRC will publish a
document that withdraws this direct
final rule and would subsequently
address the comments received in any
final rule as a response to the
companion proposed rule published in
the Proposed Rules section of this issue
of the Federal Register. Absent
significant modifications to the
proposed revisions requiring
republication, the NRC does not intend
to initiate a second comment period on
this action in the event the direct final
rule is withdrawn.

A significant adverse comment is a
comment in which the commenter
explains why the rule (including the
environmental assessment) would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if it
meets the following criteria:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when—

(a) The comment causes the NRC to
reevaluate (or reconsider) its position or
conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC to
make a change (other than editorial) to
the rule.

For detailed instructions on filing
comments, please see the ADDRESSES
section in the companion proposed rule
published in the Proposed Rules section
of this issue of the Federal Register.

III. Background

The General Electric Company (GE)
submitted the U.S. Advanced Boiling
Water Reactor (U.S. ABWR) standard
design certification initial application
on September 29, 1987. The NRC
initially docketed the application
(Docket No. STN 50-605) on February
22,1988, but later changed the docket
number to 52—001 on March 20, 1992
(57 FR 9749) to reflect GE’s request [or
the applicant’s request] to review the
application under part 52, “Licenses,
Certifications, and Approvals for
Nuclear Power Plants,” of title 10 of the
Code of Federal Regulations (10 CFR).
The NRC documented its review in
NUREG-1503, “Final Safety Evaluation
Report Related to the Certification of the
Advanced Boiling Water Reactor
Design,” in July 1994 (ADAMS
Accession No. ML080670592), and
NUREG-1503, Supplement 1, “Final
Safety Evaluation Report Related to the
Certification of the Advanced Boiling
Water Reactor Design,” in May 1997
(ADAMS Accession No. ML.080710134).
The NRC issued the agency’s first design
certification (DC) rule, for the U.S.
ABWR, in the Federal Register (62 FR
25800), effective June 11, 1997. In 2007,
GE and Hitachi Nuclear Energy formed
an alliance, and General Electric-Hitachi
Nuclear Energy Americas, LLC, (GEH)
became the entity retaining the U.S.
ABWR design from GE.

On December 7, 2010, GEH submitted
its application to renew the certification
of the U.S. ABWR standard design to the
NRC under subpart B, “Standard design
certifications,” to 10 CFR part 52. The
NRC published a notice of receipt of the
application in the Federal Register on
January 27, 2011 (76 FR 4948). On
February 18, 2011, the NRC formally
accepted the design certification
renewal application for docketing (76
FR 9612). The preapplication
information submitted before the NRC
formally accepted the application for
docketing can be found in ADAMS
under Docket No. PROJ0774.

Subpart B to 10 CFR part 52 presents
the process for obtaining standard
design certifications. Under § 52.57(a),
an application for DC renewal must
contain all information necessary to
bring the information and data
contained in the previous application
up to date. Updates under § 52.57(a)
include clarifications consistent with
the original understanding of the design
information, and changes to correct
known errors, typographical errors, or
defects, as defined in § 21.3. For the
NRC to issue a rule granting the DC
renewal under § 52.59(a), the design,
either as originally certified or as
modified during the rulemaking on
renewal, must comply with (1) the
Atomic Energy Act of 1954, as amended
(AEA), (2) the NRC regulations
applicable and in effect at the time the
certification was issued, and (3) the
applicable requirements of § 50.150,
“Aircraft impact assessment.” 1

A DC renewal applicant may propose
to amend the design under § 52.59(c).
An amendment is an applicant-
proposed change that is not an update
under § 52.57(a) or a change to meet the
renewal standards in § 52.59(a).
Amendments must comply with the
AEA and the NRC’s regulations
applicable and in effect at the time of
renewal rather than the §52.29(a)
standards. If the amendment request
entails such an extensive change to the
certified design that an essentially new
standard design is being proposed, a
new DC application must be submitted.

In addition, NRC regulations at
§52.59(b) state that the Commission
may impose other requirements if it
determines any of the following:

1. They are necessary for adequate
protection to public health and safety or
common defense and security;

2. They are necessary for compliance
with the NRC’s regulations and orders
applicable and in effect at the time the
certification was issued; or

3. There is a substantial increase in
overall protection of the public health
and safety or the common defense and
security to be derived from the new
requirements, and the direct and
indirect costs of implementing those
requirements are justified in view of this
increased protection.

The final U.S. ABWR DC rule for the
original certification, Supplementary

1The requirement for modifications in DC
renewals to address §50.150 was added to
§52.59(a) by a rule published June 12, 2009,
requiring applicants for new nuclear power reactors
to perform a design-specific assessment of the
effects of the impact of a large, commercial aircraft
(74 FR 28111). This requirement is applicable to the
U.S. ABWR DC renewal because this is its first
renewal and the U.S. ABWR DC was in effect on
July 13, 2009.
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Information, Section II.A.1, “Finality,”
stated that the NRC ““does not plan or
expect to be able to conduct a de novo
review of the entire design if a
certification renewal application is filed
under §52.59[,]”” “Criteria for renewal”
(62 FR 25800, 25805). Instead, the NRC
stated that it expects that the focus of
the review would be on changes to the
design that are proposed by the
applicant and insights from relevant
operating experience with the certified
design or other designs, or other
material new information arising after
the NRC staff’s review of the design
certification. Furthermore, the standards
in §52.59(b) control the imposition of
new requirements during the review of
applications for renewal. When GEH
applied to renew the U.S. ABWR DC,
the NRC affirmed this position,
reviewed only those aspects of the
design that were amended or modified,
and determined whether operating
experience or other material new
information indicated that additional
changes to the design were necessary.
The staff reviewed GEH’s proposed
amendments and modifications to the
design; the staff did not impose changes
under 10 CFR 52.59(b).

On June 12, 2009, the NRC published
a rule requiring applicants for new
nuclear power reactors to perform a
design-specific assessment of the effects
of the impact of a large, commercial
aircraft (74 FR 28111). By letter dated
December 7, 2010, GEH submitted its
application to renew the U.S. ABWR DC
to the NRC, which included Revision 5
to the design control document. This
revision includes a containment re-
analysis amendment and the necessary
changes to meet the requirements of
§50.150, ““Aircraft impact assessment.”
Revision 5 of the DCD also describes the
aircraft impact assessment results and
identifies and incorporates design
features and functional capabilities to
show, with reduced use of operator
actions, that the reactor core remains
cooled and spent fuel pool integrity is
maintained.

In a letter dated July 20, 2012, the
NRC identified proposed changes that
were regulatory improvements or that
could meet the criteria in § 52.59(b). The
NRC suggested that GEH consider the
recommendations contained in SECY—
12-0025, ‘“Proposed Orders and
Requests for Information in Response to
Lessons Learned from Japan’s March 11,
2011, Great Tohoku Earthquake and
Tsunami,” dated February 17, 2012,
addressing Recommendations 4.2, 7.1,
and 9.3 from SECY-11-0093, “Near-
Term Report and Recommendations for
Agency Actions Following the Events in
Japan,” enclosure, ‘“Recommendations

for Enhancing Reactor Safety in the 21st
Century; The Near-Term Task Force
Review of Insights from the Fukushima
Dai-Ichi Accident report,” dated July 12,
2011. Subsequently, during the
Mitigation of Beyond-Design-Basis
Events rulemaking that resulted in
§50.155, “Mitigation of beyond-design-
basis events,” the Commission decided
not to impose mitigation strategies
requirements on DCs.2

After the NRC’s July 20, 2012, letter
to GEH, the NRC issued several requests
for additional information to identity
additional items or clarify the items
communicated in the 2012 letter. By
letter dated February 19, 2016, GEH
submitted DCD, Revision 6, to
incorporate changes to the U.S. ABWR
DCD made in response to NRC’s 2012
letter and to the NRC’s requests for
additional information. In addition, this
revision transmitted corrections of
typographical errors that were identified
during document development, and
other formatting changes. These
corrections represent non-substantive
changes that are editorial in nature. The
NRC reviewed these typographical
changes and determined that the
changes do not affect the NRC’s findings
in the final safety evaluation report for
original certification and are acceptable.
On December 20, 2019, the applicant
submitted DCD, Revision 7, that
incorporated the remaining changes
provided in earlier responses to requests
for additional information. The NRC
reviewed DCD, Revision 7, against the
changes proposed in responses to
requests for additional information and
noted that two short paragraphs were
missing from Chapter 5. On March 16,
2020, the applicant resubmitted DCD,
Revision 7, Chapter 5, including the
previously missing paragraphs. To
ensure that the public can reference a
single ADAMS package for this
document, the NRC copied the original
DCD, Revision 7, ADAMS package, and
replaced Chapter 5 with the corrected
file. This corrected ADAMS package is
the collection of DCD, Revision 7,

2In the Mitigation of Beyond-Design-Basis Events

proposed rule regulatory analysis, dated October
2015, the Commission explained that its proposal
to make the Mitigation of Beyond-Design-Basis
Events rule inapplicable to existing DCs, which
included the U.S. ABWR, was based on concluding
that “[t]he issues that may be resolved in a DC and
accorded issue finality may not include operational
matters, such as the elements of the [Mitigation of
Beyond-Design-Basis Events] proposed rule.”
However, as discussed in SECY-19-0066, ‘“Staff
Review of NuScale Power’s Mitigation Strategy for
Beyond-Design-Basis External Events,” the design
certification can provide for finality under 10 CFR
52.63 and Section VI of appendix A to 10 CFR part
52 for the adequacy of the SSCs to perform their
mitigation strategies functions, as analyzed in the
FSAR.

chapters that the NRC has reviewed
(ADAMS Accession No. ML20093K254).
The NRC’s review is documented in
Supplement 2 to NUREG-1503, “Final
Safety Evaluation Report Related to the
Certification of the Advanced Boiling
Water Reactor Design.”” This final rule
certifies Revision 7 of the U.S. ABWR
DCD as provided in ADAMS Accession
No. ML20093K254.

In a letter dated June 9, 2016, Toshiba
Corporation Energy Systems and
Solutions Company (Toshiba) withdrew
its application to renew the original U.S.
ABWR design certification with its
version of the U.S. ABWR design
certification. The Toshiba ABWR was to
incorporate the Toshiba-specific aircraft
impact assessment amendment of the
U.S. ABWR design certification,
identified in the current appendix A to
10 CFR part 52 as the South Texas
Project Nuclear Operating Company
(STPNOC) DCD. The original U.S.
ABWR design certification has expired,
along with its STPNOC DCD aircraft
impact assessment amendment, and
Toshiba has withdrawn its renewal U.S.
ABWR DC application; therefore,
Toshiba’s STPNOGC DCD with its
Toshiba-specific aircraft impact
assessment amendment is not
considered to be a timely renewal as
described in §52.57(b).

In a letter dated June 22, 2018, the
only U.S. ABWR combined license
(COL) holder, Nuclear Innovation North
America LLC, requested NRC approval
to withdraw the COLs for South Texas
Project, Units 3 and 4 (COLs NPF 97 and
NPF 98). The NRC approved the
termination of these COLs on July 12,
2018. Since the only COL or COL
applicant who referenced the Toshiba
STPNOC DCD has terminated its
licenses, and no other license or
application referenced the U.S. ABWR
DC, the Toshiba STPNOC DCD no
longer meets the requirement for
validity beyond the date of expiration
under § 52.55(b). Finally, GEH has not
requested to renew the STPNOC
amendment. For all these reasons, the
NRC is not retaining the original DCD or
the STPNOC DCD option in Appendix
A to 10 CFR part 52. Instead, the NRC
is replacing appendix A to 10 CFR part
52 with this final rule certifying the
renewed GEH U.S. ABWR design, as
explained in Section IV.

IV. Discussion

Final Safety Evaluation Report

The final safety evaluation report for
the renewed U.S. ABWR standard
design consists of (1) the original final
safety evaluation report published in
July 1994 (NUREG-1503, Volume 1—
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Chapters 1 through 22 and Volume 2—
Appendices); (2) NUREG-1503,
Supplement 1, published in May 1997;
and (3) NUREG-1503, Supplement 2,
published in October 2020. NUREG—
1503 and NUREG-1503, Supplement 1,
document the staff’s review of the
original certified DC.3 NUREG-1503,
Supplement 2, documents the NRC
staff’s review of Revision 7 of the U.S.
ABWR DCD. The original final safety
evaluation report and its supplements
are available as indicated in Section
XVI, “Availability of Documents,” in
this document.

U.S. ABWR DC Renewal Rule

The following discussion describes
the purpose and key aspects of each
section of the U.S. ABWR DC renewal
rule. This rule is unique because it is the
first DC renewal. In addition to the GEH
U.S. ABWR design certification, the
current appendix A to 10 CFR part 52
includes discussions related to the U.S.
ABWR design certified for the STPNOC
acting together with Toshiba. As
described in Section III, “Background,”
of this document, the NRC has
terminated the COLs that relied on the
U.S. ABWR design certification rule as
amended, and Toshiba has withdrawn
its U.S. ABWR DC renewal application.
Therefore, the NRC believes that the
best approach for this renewal is to
completely replace appendix A to 10
CFR part 52 with this final rule
certifying the renewed GEH U.S. ABWR
design. There is no discussion of the
removal of STPNOC/Toshiba specific
parts of the existing appendix A to 10
CFR part 52. The U.S. ABWR DC
renewal rule maintains the structure of
existing DC rules, with certain
modifications where necessary to
account for differences in the U.S.
ABWR design documentation, design
features, and environmental assessment
(including severe accident mitigation
design alternatives). As a result, DC
rules are standardized to the extent
practical.

A. Introduction (Section I)

The purpose of Section I of appendix
A to 10 CFR part 52 is to identify the
standard design approved by this U.S.
ABWR DC renewal final rule and the
applicant for certification of the
standard design. Identification of the DC

3NUREG-1948, “Final Safety Evaluation Report
Related to the Aircraft Impact Amendment to the
U.S. Advanced Boiling Water Reactor (ABWR)
Design Certification,” which documents the staff
evaluation of the U.S. ABWR DC amendment to
comply with requirements in § 50.150, is
inapplicable to this U.S. ABWR DC renewal rule
because the renewal DCD, Revision 7, incorporates
a different set of changes to comply with the
requirements in § § 50.150 and 52.59.

applicant is necessary to implement
appendix A to 10 CFR part 52 for two
reasons. First, § 52.63(c) identifies the
DC applicant as a potential source for an
applicant for a COL to obtain the generic
DCD and supporting design information.
If the COL applicant does not obtain the
design information from the DC
applicant, but instead uses a different
entity, then the COL applicant must
meet the requirements in §52.73,
“Relationship to other subparts.”
Second, paragraph X.A.1 of this final
rule requires that the identified DC
applicant maintain the generic DCD
throughout the time that appendix A to
10 CFR part 52 may be referenced.

B. Definitions (Section II)

The purpose of Section II of appendix
A to 10 CFR part 52 is to define specific
terminology with respect to this final
DC rule. During development of the first
two DC rules, the NRC decided that
there would be both generic (master)
design control documents maintained
by the NRC and the design certification
applicant, as well as individual plant-
specific DCDs maintained by each
applicant or licensee that references a
certified standard design. This
distinction is necessary in order to
specify the relevant plant-specific
requirements to applicants and
licensees referencing appendix A to 10
CFR part 52. In order to facilitate the
maintenance of the master design
control documents, the NRC requires
that each application for a standard
design certification be updated to
include an electronic copy of the final
version of the DCD. The final version is
required to incorporate all amendments
to the DCD submitted since the original
application, as well as any changes
directed by the NRC as a result of its
review of the original DCD or as a result
of any public input that the staff
determined was valid. In the case of the
U.S. ABWR DC renewal, there was no
significant public participation in the
staff review. This final version is the
master DCD incorporated by reference
in the design certification rule. The
master DCD will be revised as needed to
include generic changes to the version
of the DCD that is approved in this
design certification final rule. These
changes would occur as the result of
generic rulemaking by the NRC, under
the change criteria in Section VIII of
appendix A to 10 CFR part 52.

The NRC also requires each applicant
and licensee referencing appendix A to
10 CFR part 52 to submit and maintain
a plant-specific DCD as part of the COL
final safety analysis report. This plant-
specific DCD must either include or
incorporate by reference the information

in the generic DCD. The plant-specific
DCD would be updated as necessary to
reflect the generic changes to the DCD
that the NRC may adopt through
rulemaking, plant-specific departures
from the generic DCD that the NRC
imposed on the licensee by order, and
any plant-specific departures that the
licensee chooses to make in accordance
with the relevant processes in Section
VIII. Therefore, the plant-specific DCD
functions similarly to an updated final
safety analysis report because it
provides the most complete and
accurate information on a plant’s design
basis for that part of the plant that
would be within the scope of appendix
A to 10 CFR part 52.

The NRC is treating the technical
specifications in Chapter 16, “Technical
Specifications,” of the generic DCD as a
special category of information and
designating them as generic technical
specifications in order to facilitate the
special treatment of this information
under appendix A to 10 CFR part 52. A
COL applicant must submit plant-
specific technical specifications that
consist of the generic technical
specifications, which may be modified
as specified in paragraph VIII.C, and the
remaining site-specific information
needed to complete the technical
specifications. The final safety analysis
report that is required by § 52.79,
“Contents of applications; technical
information in final safety analysis
report,” will consist of the plant-specific
DCD, the site-specific final safety
analysis report, and the plant-specific
technical specifications.

The terms Tier 1, Tier 2, and Tier 2*
are defined, and the term COL action
items (COL license information) is
described in appendix A to 10 CFR part
52 because these concepts were not
envisioned when 10 CFR part 52 was
developed. The DC applicants and the
NRC use these terms in implementing
the two-tiered rule structure (the DCD is
divided into Tiers 1 and 2 to support the
rule structure) that was proposed by
representatives of the nuclear industry
after publication of 10 CFR part 52. The
Commission approved the use of a two-
tiered rule structure in its staff
requirements memorandum, dated
February 15, 1991, on SECY-90-377,
“Requirements for Design Certification
under 10 CFR part 52,” dated November
8, 1990.

Tier 1 information means the portion
of the design-related information
contained in the generic DCD that is
approved and certified by this
appendix. Tier 2 information means the
portion of the design-related
information contained in the generic
DCD that is approved but not certified
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by this appendix. The change process
for Tier 2 information is similar to, but
not identical to, the change process set
forth in § 50.59, “Changes, tests, and
experiments.” The regulations in § 50.59
describe when a licensee may make
changes to a plant as described in its
final safety analysis report without a
license amendment. Because the change
process for Tier 2 information provided
in Section VIII of this appendix
provides more specific criteria than
§50.59, as described in § 50.59(c)(4), the
definitions and criteria of § 50.59 are not
applicable to this process.

Certain Tier 2 information has been
designated in the generic DCD with
brackets, italicized text, and an asterisk
as “Tier 2*” information and a plant-
specific departure from Tier 2*
information requires prior NRC
approval (refer to Section IV.H of this
document). However, the Tier 2*
designation expires for some of this
information when the facility first
achieves full power after the finding
required by §52.103(g). The process for
changing Tier 2* information and the
time at which its status at Tier 2*
expires is set forth in paragraph VIIL.B.6
of this appendix. Some Tier 2*
requirements concerning special
preoperational tests are designated to be
performed only for the first plant or first
three plants referencing the U.S. ABWR
DC renewal rule. The Tier 2*
designation for these selected tests will
expire after the first plant or first three
plants complete the specified tests.
However, a COL action item requires
that subsequent plants also perform the
tests or justify that the results of the
first-plant-only or first-three-plants-only
tests are applicable to the subsequent
plant.

The NRC is including a definition for
a “Departure from a method of
evaluation described in the plant-
specific DCD used in establishing the
design bases or in the safety analyses”
in paragraph II.G of this appendix, so
that the eight criteria in paragraph
VIIL.B.5.b will be implemented for new
reactors as intended.

C. Scope and Contents (Section III)

The purpose of Section III of
appendix A to 10 CFR part 52 is to
describe and define the scope and
content of this design certification,
explain how to obtain a copy of the
generic DCD, identify requirements for
incorporation by reference of the U.S.
ABWR DC renewal final rule, and set
forth how documentation discrepancies
or inconsistencies are to be resolved.

Paragraph III.A is the required
statement of the Office of the Federal
Register for approval of the

incorporation by reference of the U.S.
ABWR DCD, Revision 7, which includes
a late correction to Tier 2, Chapter 5. In
addition, this paragraph provides the
information on how to obtain a copy of
the DCD.

Paragraph IIL.B is the requirement for
COL applicants and licensees
referencing the U.S. ABWR DCD to
comply with the requirements of this
appendix in order to benefit from the
issue finality afforded the certified
design. The legal effect of incorporation
by reference is that the incorporated
material has the same legal status as if
it were published in the Code of Federal
Regulations. This material, like any
other properly issued regulation, has the
force and effect of law. Tier 1 and Tier
2 information and generic technical
specifications have been combined into
a single document called the generic
DCD, in order to effectively control this
information and facilitate its
incorporation by reference into the final
rule. In addition, paragraph IIL.B
clarifies that the conceptual design
information and GEH’s evaluation of
severe accident mitigation design
alternatives as described in the
“Technical Support Document for the
ABWR?” are not part of appendix A to
10 CFR part 52. As provided by
§52.47(a)(24), these conceptual designs
are not part of appendix A to 10 CFR
part 52 and, therefore, are not applicable
to an application that references
appendix A to 10 CFR part 52.
Therefore, an applicant referencing
appendix A to 10 CFR part 52 would not
be required to conform to the
conceptual design information that was
provided by the DC applicant. The
conceptual design information, which
consists of site-specific design features,
was required to facilitate the DC review.
Similarly, the severe accident mitigation
design alternatives were required to
facilitate the environmental assessment.

Paragraphs III.C and IIL.D set forth the
manner by which potential conflicts are
to be resolved and identify the
controlling document. Paragraph II1.C
establishes the Tier 1 description in the
DCD as controlling in the event of an
inconsistency between the Tier 1 and
Tier 2 information in the DCD.
Paragraph III.D establishes the generic
DCD as the controlling document in the
event of an inconsistency between the
DCD and the final safety evaluation
report for the certified standard design.

Paragraph IIL.E makes it clear that
design activities outside the scope of the
DC may be performed using actual site
characteristics, provided that the design
activities do not affect the DCD or
conflict with the interface requirements.
This provision applies to site-specific

portions of the plant, such as the
administration building.

D. Additional Requirements and
Restrictions (Section IV)

Section IV of appendix A to 10 CFR
part 52 sets forth additional
requirements and restrictions imposed
upon an applicant who references
appendix A to 10 CFR part 52.

Paragraph IV.A sets forth the
information requirements for COL
applicants and distinguishes between
information and documents that must
be included in the application or the
design control document and those
which may be incorporated by
reference. Any incorporation by
reference in the application should be
clear and should specify the title, date,
edition or version of a document, the
page number(s), and table(s) containing
the relevant information to be
incorporated. The legal effect of such an
incorporation by reference into the
application is that appendix A to 10
CFR part 52 would be legally binding on
the applicant or licensee.

In paragraph IV.B the NRC reserves
the right to determine how appendix A
to 10 CFR part 52 may be referenced
under 10 CFR part 50, “Domestic
licensing of production and utilization
facilities.” This determination may
occur in the context of a subsequent
rulemaking modifying 10 CFR part 52 or
this DC rule, or on a case-by-case basis
in the context of a specific application
for a 10 CFR part 50 construction permit
or operating license. This provision is
necessary because the previous DC rules
were not implemented in the manner
that was originally envisioned at the
time that 10 CFR part 52 was issued.
The NRC’s concern is with the manner
by which the inspections, tests,
analyses, and acceptance criteria
(ITAAC) were developed and the lack of
experience with DCs in a licensing
proceeding. Therefore, it is appropriate
that the NRC retain some discretion
regarding the manner by which
appendix A to 10 CFR part 52 could be
referenced in a 10 CFR part 50 licensing
proceeding.

E. Applicable Regulations (Section V)

The purpose of Section V of appendix
A to 10 CFR part 52 is to specify the
regulations that are applicable and in
effect for the U.S. ABWR DC renewal.
These regulations consist of the
technically relevant regulations
identified in paragraph V.A, except for
the regulations in paragraph V.B that are
not applicable to this certified design.
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F. Issue Resolution (Section VI)

The purpose of Section VI of
appendix A to 10 CFR part 52 is to
identify the scope of issues that are
resolved by the NRC through this final
rule and, therefore, are “matters
resolved” within the meaning and
intent of §52.63(a)(5). The section is
divided into five parts: Paragraph VI.A
identifies the NRC’s safety findings in
adopting appendix A to 10 CFR part 52,
paragraph VIL.B identifies the scope and
nature of issues that are resolved by this
final rule, paragraph VI.C identifies
issues that are not resolved by this final
rule, paragraph VLD identifies the issue
finality restrictions applicable to the
NRC with respect to appendix A to 10
CFR part 52, and paragraph VLE
identifies the availability of secondary
resources.

Paragraph VI.A describes the nature of
the NRC’s findings in general terms and
makes the findings required by § 52.54,
“Issuance of standard design
certification,” for the NRC’s approval of
this DC final rule.

Paragraph VI.B sets forth the scope of
issues that may not be challenged as a
matter of right in subsequent
proceedings. The introductory phrase of
paragraph VLB clarifies that issue
resolution, as described in the
remainder of the paragraph, extends to
the delineated NRC proceedings for
plants referencing appendix A to 10
CFR part 52. The remainder of
paragraph VI.B describes the categories
of information for which there is issue
resolution.

Paragraph VI.C reserves the right of
the NRC to impose operational
requirements on applicants that
reference appendix A to 10 CFR part 52.
This provision reflects the fact that only
some operational requirements,
including portions of the generic
technical specifications in Chapter 16 of
the DCD, and no operational programs
(e.g., operational quality assurance),
were completely reviewed by the NRC
in this DC final rule. However, those
operational requirements that the NRC
completely reviewed and approved as
documented in the NRC’s final safety
evaluation report, are subject to the
change control provisions of paragraph
VIII.C. The NRC notes that operational
requirements may be imposed on
licensees referencing this DC through
the inclusion of license conditions in
the license, or established by a COL
applicant or license holder through the
inclusion with sufficient specificity of a
description of the operational
requirement in the plant-specific final

safety analysis report.# The NRC’s
choice of the regulatory vehicle for
imposing the operational requirements
will depend upon the following, among
other things: (1) Whether the
development and/or implementation of
these requirements must occur prior to
either the issuance of the COL or the
Commission finding under §52.103(g)
and (2) the nature of the change controls
that are appropriate given the
regulatory, safety, and security
significance of each operational
requirement.

Also, paragraph VI.C allows the NRC
to impose future operational
requirements (distinct from design
matters) on applicants who reference
this DC. License conditions for portions
of the plant within the scope of this DC
(e.g., start-up and power ascension
testing) are not restricted by §52.63. The
requirement to perform these testing
programs is contained in the Tier 1
information. However, ITAAC cannot be
specified for these subjects because the
matters to be addressed in these license
conditions cannot be verified prior to
fuel load and operation, when the
ITAAC are satisfied. In the absence of
detailed design information to evaluate
the need for and develop specific post-
fuel load verifications for these matters,
the NRC is reserving the right to impose,
at the time of COL issuance, license
conditions addressing post-fuel load
verification activities for portions of the
plant within the scope of this DC.

Paragraph VLD requires the NRC to
follow the restrictions contained in
Section VIII of appendix A to 10 CFR
part 52 when requiring generic or plant-
specific modifications, changes, or
additions to structures, systems, and
components; design features; design
criteria; and ITAAC within the scope of
the certified design.

Paragraph VLE provides that the NRC
will specify at an appropriate time the
procedures on how to obtain access to
sensitive unclassified and non-
safeguards information (SUNSI) and
safeguards information (SGI) for the U.S.
ABWR DC renewal rule. Access to such
information would be for the sole
purpose of requesting or participating in
certain specified hearings, such as
hearings required by § 52.85,
“Administrative review of applications;
hearings,” or an adjudicatory hearing.

4 Certain activities ordinarily conducted
following fuel load and therefore considered
“operational requirements,” but which may be
relied upon to support a Commission finding under
§52.103(g), may themselves be the subject of
ITAAC to ensure implementation prior to the
§52.103(g) finding.

G. Duration of This Appendix (Section
Vi)

The purpose of Section VII of
appendix A to 10 CFR part 52 is, in part,
to specify the period during which this
design certification may be referenced
by an applicant or licensee for a COL,
under § 52.55, “Conditions of
construction permits, early site permits,
combined licenses, and manufacturing
licenses,” and the period it will remain
valid when the DC is referenced. For
example, if a COL application references
this DC during the 15-year period, then
the DC would be effective for that COL
application until that COL application is
withdrawn or the license issued on that
COL application expires, including
periods of operation under a renewed
license. The NRC intends for appendix
A to 10 CFR part 52 to remain valid for
the life of the plants that reference the
DC to achieve the benefits of
standardization and licensing stability.
This means that changes to, or plant-
specific departures from, information in
the plant-specific DCD must be made
under the change processes in Section
VIII for the life of a plant that references
this DC rule.

H. Processes for Changes and
Departures (Section VIII)

The purpose of Section VIII of
appendix A to 10 CFR part 52 is to set
forth the processes for generic changes
to, or plant-specific departures
(including exemptions) from, the DCD.
The NRC adopted this restrictive change
process in order to achieve a more stable
licensing process for applicants and
licensees that reference DC rules.
Section VIII is divided into three
paragraphs, which correspond to Tier 1,
Tier 2, and operational requirements.

Generic changes (called
“modifications” in § 52.63(a)(3)) must
be accomplished by rulemaking because
the intended subject of the change is
this DC final rule itself, as is
contemplated by §52.63(a)(1).
Consistent with § 52.63(a)(3), any
generic rulemaking changes are
applicable to all plants referencing this
DC rule, absent circumstances which
render the change technically irrelevant.
By contrast, plant-specific departures
could be either required by an order to
one or more applicants or licensees; or
an applicant or licensee-initiated
departure applicable only to that
applicant’s or licensee’s plant(s), similar
to a §50.59 departure or an exemption.
Because these plant-specific departures
result in a DCD that is unique for that
plant, Section X of appendix A to 10
CFR part 52 requires an applicant or
licensee to maintain a plant-specific
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DCD. For purposes of brevity, the
following discussion refers to the
processes for both generic changes and
plant-specific departures as “change
processes.” Section VIII refers to an
exemption from one or more
requirements of this appendix and
addresses the criteria for granting an
exemption. The NRC cautions that when
the exemption involves an underlying
substantive requirement (i.e., a
requirement outside this appendix),
then the applicant or licensee requesting
the exemption must demonstrate that an
exemption from the underlying
applicable requirement meets the
criteria of § 52.7, “Specific exemptions,”
or §50.12, “Specific exemptions.”

Tier 1 information is the portion of
design-related information in the
generic DCD that the NRC approves in
the 10 CFR part 52 design certification
appendices. Tier 1 information can only
be changed with NRC approval by
rulemaking, approval of an exemption
from the certified design rule, or
required by the Commission through a
plant-specific order. Tier 2 information
also is approved by the NRC in the 10
CFR part 52 design certification rule
appendices, but it is not certified and
licensees who reference the design can
change this information using the
process outlined in Section VIII of the
appendices. This change process is
similar to that in §50.59 and is
generally referred to as the “§50.59-
like” process. If the criteria in Section
VIII are met, a licensee can change Tier
2 information without prior NRC
approval. The NRC created a third
category, Tier 2*, to address industry
requests to minimize the scope of Tier
1 information and provide greater
flexibility for making changes. Tier 2*
information is included in Tier 2 and
has the same safety significance as Tier
1 information, but the NRC decided to
provide more flexibility for licensees to
change this type of information. Tier 2*
is significant information that cannot be
changed without prior NRC approval of
a license amendment requesting the
change. Paragraph VIII.B.6 of appendix
A to 10 CFR part 52 sets forth the
process for changing Tier 2*
information.

Tier 1 Information

Paragraph VIIL.A describes the change
process for changes to Tier 1
information that are accomplished by
rulemakings that amend the generic
DCD and are governed by the standards
in §52.63(a)(1). A generic change under
§52.63(a)(1) will not be made to a
certified design while it is in effect
unless the change: (1) Is necessary for
compliance with NRC regulations

applicable and in effect at the time the
certification was issued; (2) is necessary
to provide adequate protection of the
public health and safety or the common
defense and security; (3) reduces
unnecessary regulatory burden and
maintains protection to public health
and safety and common defense and
security; (4) provides the detailed
design information necessary to resolve
select design acceptance criteria; (5)
corrects material errors in the
certification information; (6)
substantially increases overall safety,
reliability, or security of a facility and
the costs of the change are justified; or
(7) contributes to increased
standardization of the certification
information. The rulemakings must
provide for notice and opportunity for
public comment on the proposed
change, under § 52.63(a)(2). The NRC
will give consideration as to whether
the benefits justify the costs for plants
that are already licensed or for which an
application for a permit or license is
under consideration except for those
changes that are necessary to provide
adequate protection of the public health
and safety or the common defense and
security.

Departures from Tier 1 may occur in
two ways: (1) The NRC may order a
licensee to depart from Tier 1, as
provided in paragraph VIII.A.3, or (2) an
applicant or licensee may request an
exemption from Tier 1, as addressed in
paragraph VIIL.A.4. If the NRC seeks to
order a licensee to depart from Tier 1,
paragraph VIII.A.3 would require that
the NRC find both that the departure is
necessary either to assure adequate
protection of the public health and
safety or the common defense and
security or to bring the certification into
compliance with the NRC’s regulations
applicable and in effect at the time of
approval of the DC and that special
circumstances are present, taking into
consideration whether the special
circumstances outweigh any decrease in
safety that may result from the
reduction in standardization caused by
the plant-specific order. Paragraph
VIIL.A.4 provides that exemptions from
Tier 1 requested by an applicant or
licensee are governed by the
requirements of §§52.63(b)(1) and
52.98(f), which provide an opportunity
for a hearing. In addition, the NRC
would not grant requests for exemptions
that will result in a significant decrease
in the level of safety otherwise provided
by the design.

Tier 2 Information

Paragraph VIIL.B describes the change
processes for the Tier 2 information;
which have the same elements as the

Tier 1 change process, but some of the
standards for plant-specific orders and
exemptions would be different. Generic
Tier 2 changes would be accomplished
by rulemaking that would amend the
generic DCD and would be governed by
the standards in §52.63(a)(1). A generic
change under § 52.63(a)(1) would not be
made to a certified design while it is in
effect unless the change: (1) Is necessary
for compliance with NRC regulations
that were applicable and in effect at the
time the certification was issued; (2) is
necessary to provide adequate
protection of the public health and
safety or the common defense and
security; (3) reduces unnecessary
regulatory burden and maintains
protection to public health and safety
and the common defense and security;
(4) provides the detailed design
information necessary to resolve select
design acceptance criteria; (5) corrects
material errors in the certification
information; (6) substantially increases
overall safety, reliability, or security of
a facility and the costs of the change are
justified; or (7) contributes to increased
standardization of the certification
information.

Departures from Tier 2 would occur
in five ways: (1) The Commission may
order a plant-specific departure, as set
forth in paragraph VIIL.B.3; (2) an
applicant or licensee may request an
exemption from a Tier 2 requirement as
set forth in paragraph VIIL.B.4; (3) a
licensee may make a departure without
prior NRC approval under paragraph
VIIL.B.5; (4) the licensee may request
NRC approval for proposed departures
which do not meet the requirements in
paragraph VIIL.B.5 as provided in
paragraph VIIL.B.5.e; and (5) the licensee
may request NRC approval for a
departure from Tier 2* information
under paragraph VIIL.B.6.

Similar to Commission-ordered Tier 1
departures and generic Tier 2 changes,
Commission-ordered Tier 2 departures
cannot be imposed except when
necessary, either to bring the
certification into compliance with the
NRC’s regulations applicable and in
effect at the time of approval of the DC
or to ensure adequate protection of the
public health and safety or the common
defense and security, provided that
special circumstances are present as set
forth in paragraph VIIL.B.3. However,
unlike in the case of Tier 1 departures,
the Commission would not have to
consider whether the special
circumstances for the Tier 2 departures
would outweigh any decrease in safety
that may result from the reduction in
standardization caused by the plant-
specific order, as required by
§52.63(a)(4). The NRC has determined
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that it is not necessary to impose an
additional limitation for standardization
similar to that imposed on Tier 1
departures by § 52.63(a)(4) and (b)(1)
because it would unnecessarily restrict
the flexibility of applicants and
licensees with respect to Tier 2
information.

An applicant or licensee referencing
this DC rule may request an exemption
from Tier 2 information as set forth in
paragraph VIIL.B.4. The applicant or
licensee would have to demonstrate that
the exemption complies with one of the
special circumstances in regulations
governing specific exemptions in
§50.12(a). In addition, the NRC would
not grant requests for exemptions that
would result in a significant decrease in
the level of safety otherwise provided by
the design. However, unlike Tier 1
changes, the special circumstances for
the exemption do not have to outweigh
any decrease in safety that may result
from the reduction in standardization
caused by the exemption. If the
exemption is requested by an applicant
for a license, the exemption would be
subject to litigation in the same manner
as other issues in the licensing hearing,
consistent with §52.63(b)(1). If the
exemption is requested by a licensee,
then the exemption would be subject to
an opportunity for hearing in the same
manner as license amendments.

Paragraph VIIL.B.5 allows an applicant
or licensee to depart from Tier 2
information, without prior NRC
approval, if the departure does not
involve a change to or departure from
Tier 1 information, Tier 2* information,
or the technical specifications, and the
departure does not require a license
amendment under paragraph VIII.B.5.b
or c. The technical specifications
referred to in B.5.a of this paragraph are
the technical specifications in Chapter
16 of the generic DCD, including bases,
for departures made prior to the
issuance of the COL. After the issuance
of the COL, the plant-specific technical
specifications would be controlling
under paragraph VIILB.5. The
requirement for a license amendment in
paragraph VIIL.B.5.b is similar to the
requirement in § 50.59 and applies to all
of the information in Tier 2 except for
the information that resolves the severe
accident issues or that affects
information required by § 52.47(a)(28) to
address aircraft impacts.

The NRC concludes that the
resolution of ex-vessel severe accident
design features should be preserved and
maintained in the same fashion as all
other safety issues that were resolved
during the design certification review
(refer to SRM on SECY-90-377,
“Requirements for Design Certification

Under 10 CFR part 52,”” dated February
15, 1991, ADAMS Accession No.
ML003707892). However, because of the
increased uncertainty in ex-vessel
severe accident issue resolutions, the
NRC has adopted separate criteria in
paragraph VIIL.B.5.c for determining if a
departure from information that resolves
ex-vessel severe accident design features
would require a license amendment. For
purposes of applying the special criteria
in paragraph VIIL.B.5.c, ex-vessel severe
accident resolutions are limited to
design features where the intended
function of the design feature is relied
upon to resolve postulated accidents
when the reactor core has melted and
exited the reactor vessel, and the
containment is being challenged. These
design features are identified in Section
19E of the DCD but may be described in
other sections of the DCD. The location
of design information in the DCD is not
important to the application of this
special procedure for ex-vessel severe
accident design features. However, the
special procedure in paragraph
VIIL.B.5.c does not apply to design
features that resolve “‘beyond-design-
basis accidents” or other low-
probability events. The important aspect
of this special procedure is that it is
limited to ex-vessel severe accident
design features, as defined above. Some
design features may have intended
functions to meet “design-basis”
requirements and to resolve “ex-vessel
severe accidents.” If these design
features are reviewed under paragraph
VIILB.5, then the appropriate criteria
from either paragraph VIII.B.5.b or
VIIL.B.5.c are selected depending upon
the function being changed.

An applicant or licensee that plans to
depart from Tier 2 information, under
paragraph VIILB.5, is required to
prepare an evaluation that provides the
bases for the determination that the
proposed change does not require a
license amendment or involve a change
to Tier 1 or Tier 2* information, or a
change to the TS, as explained above. In
order to achieve the NRC’s goals for
design certification, the evaluation
needs to consider all of the matters that
were resolved in the DCD, such as
generic issue resolutions that are
relevant to the proposed departure. The
benefits of the early resolution of safety
issues would be lost if departures from
the DCD were made that violated these
resolutions without appropriate review.
The evaluation of the relevant matters
needs to consider the proposed
departure over the full range of power
operation from startup to shutdown, as
it relates to anticipated operational
occurrences, transients, DBAs, and

severe accidents. The evaluation must
also include a review of all relevant
secondary references from the DCD
because Tier 2 information, which is
intended to be treated as a requirement,
is contained in the secondary
references. The evaluation should
consider the tables in Sections 14.3 and
19.8 of the generic DCD to ensure that
the proposed change does not impact
Tier 1 information. These tables contain
cross-references from the safety analyses
in Tier 2 to the important parameters
that were included in Tier 1.

Paragraph VIIL.B.5.d addresses
information described in the DCD to
address aircraft impacts, under
§52.47(a)(28). Under §52.47(a)(28),
applicants are required to include the
information required by §50.150(b) in
their DCD. A COL applicant or licensee
that departs from this information is
required to consider the effect of the
changed design feature or functional
capability on the original aircraft impact
assessment required by §50.150(a). The
applicant or licensee is also required to
describe in the plant-specific DCD how
the modified design features and
functional capabilities continue to meet
the assessment requirements in
§50.150(a)(1). Submittal of this updated
information is governed by the reporting
requirements in paragraph X.B.

During an ongoing adjudicatory
proceeding (e.g., for issuance of a COL)
a party who believes that an applicant
or licensee has not complied with
paragraph VIII.B.5 when departing from
Tier 2 information may petition to admit
such a contention into the proceeding
under paragraph VIIL.B.5.g. As set forth
in paragraph VIII.B.5.g, the petition
would have to comply with the
requirements of § 2.309, “Hearing
requests, petitions to intervene,
requirements for standing, and
contentions,” and show that the
departure does not comply with
paragraph VIILB.5. If on the basis of the
petition and any responses thereto, the
presiding officer in the proceeding
determines that the required showing
has been made, the matter would be
certified to the Commission for its final
determination. In the absence of a
proceeding, assertions of
noncompliance with paragraph VIILB.5
requirements applicable to Tier 2
departures would be treated as petitions
for enforcement action under § 2.206,
“Requests for action under this
subpart.”

Paragraph VIII.B.6 provides a process
for departing from Tier 2* information.
The creation of and restrictions on
changing Tier 2* information resulted
from the development of the Tier 1
information for the Advanced Boiling
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Water Reactor design certification
(appendix A to 10 CFR part 52) and the
System 80+ design certification
(appendix B to 10 CFR part 52). During
this development process, these
applicants requested that the amount of
information in Tier 1 be minimized to
provide additional flexibility for an
applicant or licensee who references
these appendices. Also, many codes,
standards, and design processes that
were not specified in Tier 1 as
acceptable for meeting ITAACs were
specified in Tier 2. The result of these
departures is that certain significant
information exists only in Tier 2 and the
Commission does not want this
significant information to be changed
without prior NRC approval. This Tier
2* information is identified in the
generic DCD with brackets, italicized
text, and an asterisk.

Although the Tier 2* designation was
originally intended to last for the
lifetime of the facility, like Tier 1
information, the NRC determined that
some of the Tier 2* information could
expire when the plant first achieves full
(100 percent) power, after the finding
required by 10 CFR 52.103(g), while
other Tier 2* information must remain
in effect throughout the life of the
facility. The factors determining
whether Tier 2* information could
expire after full power is first achieved
(first full power) were whether the Tier
1 information would govern these areas
after first full power and the NRC’s
determination that prior approval was
required before implementation of the
change due to the significance of the
information. Therefore, certain Tier 2*
information listed in paragraph
VIII.B.6.c ceases to retain its Tier 2*
designation after full power operation is
first achieved following the Commission
finding under 10 CFR 52.103(g).
Thereafter, that information is deemed
to be Tier 2 information that is subject
to the departure requirements in
paragraph VIILB.5. By contrast, the Tier
2* information identified in paragraph
VIILB.6.b retains its Tier 2* designation
throughout the duration of the license,
including any period of license renewal.

If Tier 2* information is changed in a
generic rulemaking, the designation of
the new information (Tier 1, 2%, or 2)
will also be determined in the
rulemaking and the appropriate process
for future changes will apply. If a plant-
specific departure is made from Tier 2*
information, then the new designation
will apply only to that plant. If an
applicant who references this design
certification makes a departure from
Tier 2* information, the new
information will be subject to litigation
in the same manner as other plant-

specific issues in the licensing hearing.
If a licensee makes a departure from
Tier 2* information, it will be treated as
a license amendment under 10 CFR
50.90 and the finality will be
determined under paragraph VI.B.5.
Any requests for departures from Tier
2* information that affects Tier 1 must
also comply with the requirements in
paragraph VIILA.

Operational Requirements

The change process for technical
specifications and other operational
requirements in the design control
document is set forth in Section VIII,
paragraph C. The key to using the
change processes described in Section
VIIL is to determine if the proposed
change or departure would require a
change to a design feature described in
the generic DCD. If a design change is
required, then the appropriate change
process in paragraph VIIL.A or VIIL.B
would apply. However, if a proposed
change to the technical specifications or
other operational requirements does not
require a change to a design feature in
the generic DCD, then paragraph VIII.C
would apply. This change process has
elements similar to the Tier 1 and Tier
2 change processes in paragraphs A and
B, but with significantly different
change standards. Because of the
different finality status for technical
specifications and other operational
requirements, the NRC designated a
special category of information,
consisting of the technical specifications
and other operational requirements,
with its own change process in
paragraph VIII.C. The language in
paragraph VIII.C also distinguishes
between generic (Chapter 16 of the DCD)
and plant-specific technical
specifications to account for the
different treatment and finality
consistent with technical specifications
before and after a license is issued.

The process in paragraph VIIL.C.1 for
making generic changes to the generic
technical specifications in Chapter 16 of
the DCD or other operational
requirements in the generic DCD is
accomplished by rulemaking and
governed by the backfit standards in
§50.109. The determination of whether
the generic technical specifications and
other operational requirements were
completely reviewed and approved in
this DC rule is based upon the extent to
which the NRC reached a safety
conclusion in the final safety evaluation
report on this matter. If a technical
specification or operational requirement
was completely reviewed and finalized
in the design certification rulemaking,
then the requirement of § 50.109 would
apply because a position was taken on

that safety matter. Generic changes
made under paragraph VIII.C.1 would
be applicable to all applicants or
licensees referencing this DC rule as
described in paragraph VIII.C.2, unless
the change is made technically
irrelevant by a plant-specific departure
or an exemption is requested.

Some generic technical specifications
contain values in brackets [ ]. The
brackets are placeholders indicating that
the NRC has not reviewed these values
and represent a requirement that the
applicant for a COL referencing the U.S.
ABWR DC renewal rule must replace
the values in brackets with final plant-
specific values (refer to guidance
provided in Regulatory Guide 1.206,
Revision 1, “Applications for Nuclear
Power Plants”). The NRC will review
the final plant-specific values when
provided as part of a COL application
referencing this design. The values in
brackets are neither part of the DC rule
nor are they binding. Therefore, the
replacement of bracketed values with
final plant-specific values does not
require an exemption from the generic
technical specifications.

Plant-specific departures may occur
by either an order under paragraph
VIIL.C.3 or an applicant’s exemption
request under paragraph VIII.C.4. The
basis for determining if the technical
specification or operational requirement
was completely reviewed and approved
for these processes would be the same
as for paragraph VIII.C.1 previously
discussed. If the technical specification
or operational requirement is
completely reviewed and finalized in
the design certification rulemaking, then
the NRC must demonstrate that special
circumstances are present before
ordering a plant-specific departure. If
not, there would be no restriction on
plant-specific changes to the technical
specifications or operational
requirements, prior to the issuance of a
license, provided a design change is not
required. Although the generic technical
specifications were reviewed and
approved by the NRC in support of the
design certification review, the NRC
intends to consider the lessons learned
from subsequent operating experience
during its licensing review of the plant-
specific technical specifications. The
process for petitioning to intervene on a
technical specification or operational
requirement contained in paragraph
VIIL.C.5 is similar to other issues in a
licensing hearing, except that the
petitioner must also demonstrate why
special circumstances are present
pursuant to § 2.335, “Consideration of
Commission rules and regulations in
adjudicatory proceedings.”



34914 Federal Register/Vol.

86, No. 124/ Thursday, July 1, 2021/Rules and Regulations

Paragraph VIIL.C.6 states that the
generic technical specifications would
have no further effect on the plant-
specific technical specifications after
the issuance of a license that references
this appendix. After a license is issued,
the bases for the plant-specific technical
specifications would be controlled by
the bases change provision set forth in
the administrative controls section of
the plant-specific technical
specifications.

1. [RESERVED)] (Section IX)

This section is reserved for future use.
The matters discussed in this section of
earlier design certification rules—
inspections, tests, analyses, and
acceptance criteria-are now addressed
in the substantive provisions of 10 CFR
part 52. Accordingly, there is no need to
repeat these regulatory provisions in the
U.S. ABWR DC renewal rule. However,
this section is being reserved to
maintain consistent section numbering
with other design certification rules.

J. Records and Reporting (Section X)

The purpose of Section X of appendix
A to 10 CFR part 52 is to set forth the
requirements that will apply to
maintaining records of changes to and
departures from the generic DCD, which
are to be reflected in the plant-specific
DCD. Section X also sets forth the
requirements for submitting reports
(including updates to the plant-specific
DCD) to the NRC. This section of
appendix A to 10 CFR part 52 is similar
to the requirements for records and
reports in 10 CFR part 50, except for
minor differences in information
collection and reporting requirements.

Paragraph X.A.1 requires that a
generic design control document
including SUNSI and SGI referenced in
the generic design control document be
maintained by the applicant for this
rule. The generic DCD concept was
developed, in part, to meet the
requirements for incorporation by
reference, including public availability
of documents incorporated by reference.
However, the SUNSI and SGI could not
be included in the generic design
control document because they are not
publicly available. Nonetheless, the
SUNSI and SGI were reviewed by the
NRC and, as stated in paragraph VI.B.2,
the NRC would consider the
information to be resolved within the
meaning of § 52.63(a)(5). Because this
information is not in the generic DCD,
this information, or its equivalent, is
required to be provided by an applicant
for a license referencing this U.S. ABWR
DC renewal rule. Only the generic DCD
is identified and incorporated by
reference into this rule. The generic

design control document and the NRC-
approved version of the SUNSI and SGI
must be maintained by the applicant
(GEH) for the period of time that
appendix A to 10 CFR part 52 may be
referenced.

Paragraphs X.A.2 and X.A.3 place
recordkeeping requirements on an
applicant or licensee that references this
design certification so that its plant-
specific DCD accurately reflects both
generic changes to the generic DCD and
plant-specific departures made under
Section VIII. The term “plant-specific”
is used in paragraph X.A.2 and other
sections of appendix A to 10 CFR part
52 to distinguish between the generic
DCD that is being incorporated by
reference into appendix A to 10 CFR
part 52, and the plant-specific DCD that
the COL applicant is required to submit
under paragraph IV.A. The requirement
to maintain changes to the generic DCD
is explicitly stated to ensure that these
changes are not only reflected in the
generic design control document, which
will be maintained by the applicant for
the design certification, but also in the
plant-specific DCD. Therefore, records
of generic changes to the design control
document will be required to be
maintained by both entities to ensure
that both entities have up-to-date design
control documents.

Paragraph X.A.4.a requires the U.S.
ABWR DC rule applicant to maintain a
copy of the aircraft impact assessment
analysis for the term of the certification
and any renewal. This provision, which
is consistent with §50.150(c)(3), would
facilitate any NRC inspections of the
assessment that the NRC decides to
conduct. Similarly, paragraph X.A.4.b
requires an applicant or licensee who
references appendix A to 10 CFR part 52
to maintain a copy of the aircraft impact
assessment performed to comply with
the requirements of § 50.150(a)
throughout the pendency of the
application and for the term of the
license and any renewal. This provision
is consistent with §50.150(c)(4). For all
applicants and licensees, the supporting
documentation retained should describe
the methodology used in performing the
assessment, including the identification
of potential design features and
functional capabilities to show that the
acceptance criteria in §50.150(a)(1) will
be met.

Paragraph X.A does not place
recordkeeping requirements on site-
specific information that is outside the
scope of this rule. As discussed in
paragraph IV.B of this document, the
final safety analysis report required by
§52.79 will contain the plant specific
DCD and the site-specific information
for a facility that references this rule.

The phrase “site-specific portion of the
final safety analysis report” in
paragraph X.B.3.c refers to the
information that is contained in the
final safety analysis report for a facility
(required by § 52.79) but is not part of
the plant-specific DCD (required by
paragraph IV.A). Therefore, this rule
does not require that duplicate
documentation be maintained by an
applicant or licensee that references this
rule because the plant-specific DCD is
part of the final safety analysis report for
the facility.

Paragraph X.B.1 requires applicants or
licensees that reference this rule to
submit reports that describe departures
from the design control document and
include a summary of the written
evaluations. The requirement for the
written evaluations is set forth in
paragraph X.A.3. The frequency of the
report submittals is set forth in
paragraph X.B.3. The requirement for
submitting a summary of the
evaluations is similar to the requirement
in §50.59(d)(2).

Paragraph X.B.2 requires applicants or
licensees that reference this rule to
submit updates to the design control
document, which include both generic
changes and plant-specific departures,
as set forth in paragraph X.B.3. The
requirements in paragraph X.B.3 for
submitting reports will vary according
to certain time periods during a
facility’s lifetime. If a potential
applicant for a COL that references this
rule decides to depart from the generic
DCD prior to submission of the
application, then paragraph X.B.3.a will
require that the updated design control
document be submitted as part of the
initial application for a license. Under
paragraph X.B.3.b, the applicant may
submit any subsequent updates to its
plant-specific DCD along with its
amendments to the application
provided that the submittals are made at
least once per year.

Paragraph X.B.3.b also requires semi-
annual submission of the reports
required by paragraph X.B.1 and X.B.2
throughout the period of application
review and construction. The NRC will
use the information in the reports to
support planning for the NRC’s
inspection and oversight during this
phase, when the licensee is conducting
detailed design, procurement of
components and equipment,
construction, and preoperational testing.
In addition, the NRC will use the
information in making its finding on
ITAAC under §52.103(g), as well as any
finding on interim operation under
Section 189.a(1)(B)(iii) of the Atomic
Energy Act of 1954, as amended. Once
a facility begins operation (for a COL
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under 10 CFR part 52, after the
Commission has made a finding under
§52.103(g)), the frequency of reporting
will be governed by the requirements in
paragraph X.B.3.c.

V. ABWR Final Design Approval

On July 13, 1994, the NRC issued a
final design approval for the U.S. ABWR
design under appendix O to 10 CFR part
52, “Standardization of design: staff
review of standard designs”; the
approval was published in the Federal
Register on July 20, 1994 (59 FR 37058).
The final design approval was
scheduled to expire on July 13, 1999.
On November 23, 1994, the NRC issued
a revised final design approval under
appendix O to 10 CFR part 52, which
expired on July 13, 2009. On December
1, 1994, the NRC published the revised
final design approval for U.S. ABWR
standard design (59 FR 61647). On
August 28, 2007, the NRC replaced
appendix O of 10 CFR part 52 with
Subpart E of 10 CFR part 52, “Standard
design approvals,” thereby replacing a
final design approval with a standard
design approval (72 FR 49351). As
discussed in the statements of
consideration for the 2007 rulemaking,
a renewal process was not specifically
provided for either a final design
approval or standard design approval.
The issued final design approval has
expired, a renewal was neither
requested nor available, nor is there a
standard design approval being sought
concurrent with this U.S. ABWR DC
renewal rule. Therefore, the U.S. ABWR
design does not have a current final
design approval or standard design
approval.

VI. Section-by-Section Analysis

The following paragraphs describe the
specific changes in this direct final rule:

Appendix A to Part 52—Design
Certification Rule for the U.S. Advanced
Boiling Water Reactor

This direct final rule amends
appendix A to 10 CFR part 52 to
incorporate the renewed U.S. ABWR
standard design into the NRC’s
regulations. Applicants or licensees
intending to construct and operate a
plant using the U.S. ABWR design may
do so by referencing the DC rule.

VII. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), the NRC certifies that
this direct final rule does not have a
significant economic impact on a
substantial number of small entities.
This direct final rule affects only the
licensing and operation of nuclear
power plants. The companies that own

these plants do not fall within the scope
of the definition of “small entities” set
forth in the Regulatory Flexibility Act or
the size standards established by the
NRC (10 CFR 2.810).

VIII. Regulatory Analysis

The NRC has not prepared a
regulatory analysis for this direct final
rule. The NRC prepares regulatory
analyses for rulemakings that establish
generic regulatory requirements
applicable to all licensees. Design
certifications are not generic
rulemakings in the sense that design
certifications do not establish standards
or requirements with which all
licensees must comply. Rather, design
certifications are NRC approvals of
specific nuclear power plant designs by
rulemaking, which then may be
voluntarily referenced by applicants for
combined licenses or construction
permits. Furthermore, an applicant for a
design certification, rather than the
NRGC, initiates design certification
rulemakings. Preparation of a regulatory
analysis in this circumstance would not
be useful because the design to be
certified is proposed by the applicant,
rather than the NRC. For these reasons,
the NRC concludes that preparation of
a regulatory analysis is neither required
nor appropriate.

IX. Backfitting and Issue Finality

The NRC has determined that this
direct final rule does not constitute a
backfit as defined in the backfit rule
(§50.109), and it is not inconsistent
with any applicable issue finality
provision in 10 CFR part 52.

This U.S. ABWR DC renewal rule
does not constitute backfitting as
defined in the backfit rule (§ 50.109)
because there are no existing operating
licenses under 10 CFR part 50, or COLs
or manufacturing licenses under 10 CFR
part 52 referencing this DC rule and
because no current final design approval
or standard design approval exists for
the U.S. ABWR.

This U.S. ABWR DC renewal rule is
not inconsistent with any applicable
issue finality provision in 10 CFR part
52 because it does not impose new or
changed requirements on existing DC
rules in appendices B through F to 10
CFR part 52 and there are no COLs or
manufacturing licenses issued by the
NRC that reference the original U.S.
ABWR DC rule. Conforming changes
appear in appendix A to 10 CFR part 52
to reflect the renewed standard design
in place of the original U.S. ABWR DC;
however, these changes do not impose
any additional requirements.

For these reasons, neither a backfit
analysis nor a discussion addressing the

issue finality provisions in 10 CFR part
52 was prepared for this rule.

X. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this direct final rule, the
NRC certifies the renewal for the U.S.
ABWR standard design for use in
nuclear power plant licensing under 10
CFR part 50 or 52. Design certifications
are not generic rulemakings establishing
a generally applicable standard with
which all 10 CFR parts 50 and 52
nuclear power plant licensees must
comply. Design certifications are
Commission approvals of specific
nuclear power plant designs by
rulemaking. Furthermore, design
certifications are initiated by an
applicant for rulemaking, rather than by
the NRC. This action does not constitute
the establishment of a standard that
contains generally applicable
requirements.

XI. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner that also follows
other best practices appropriate to the
subject or field and the intended
audience. The NRC has written this
document to be consistent with the
Plain Writing Act as well as the
Presidential Memorandum, ‘“‘Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).

XII. Environmental Assessment and
Final Finding of No Significant Impact

The NRC has determined under the
National Environmental Policy Act of
1969, as amended (NEPA), and the
NRC'’s regulations in subpart A of 10
CFR part 51, that this direct final rule,
if confirmed, would not be a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required. The NRC’s
generic determination in this regard,
reflected in §51.32(b)(1), is based upon
the following considerations. A DC rule
does not authorize the siting,
construction, or operation of a facility
referencing any particular design, but
only codifies a standard design
certification in a rule (the U.S. ABWR
DC renewal in this case). The NRC will
evaluate the environmental impacts and
issue an environmental impact
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statement as appropriate under NEPA as
part of the application for the
construction and operation of a facility
referencing any particular DC rule.

However, consistent with §51.30(d)
and § 51.31(b), the NRC has prepared an
environmental assessment,
“Environmental Assessment by the U.S.
Nuclear Regulatory Commission
Relating to Renewal of the Certification
of the ABWR Standard Design,” for the
U.S. ABWR design renewal addressing
various design alternatives to prevent
and mitigate severe accidents. The
environmental assessment is based, in
part, upon the NRC’s review of GEH’s
supplemental evaluation of various
severe accident mitigation design
alternatives to prevent and mitigate
severe accidents required in
“Amendment to Technical Support
Document for the ABWR,” which
updates information in the original
“Technical Support Document for the
ABWR.” Based upon review of GEH’s
evaluation, the Commission concludes
that (1) GEH identified a reasonably
complete set of potential design
alternatives to prevent and mitigate
severe accidents for the U.S. ABWR
design renewal; (2) none of the potential
design alternatives are justified on the
basis of cost-benefit considerations; and
(3) it is unlikely that other design
changes would be identified and
justified during the term of the design
certification on the basis of cost-benefit
considerations because the estimated
core damage frequencies for the U.S.
ABWR are very low on an absolute
scale. These issues are considered
resolved for the U.S. ABWR design.
Based on its own independent
evaluation, the NRC reached the same
conclusion as GEH that none of the
possible candidate design alternatives
are potentially cost beneficial for the
U.S. ABWR design. This independent
evaluation was based on reasonable
treatment of costs, benefits, and
sensitivities. The NRC concludes that
GEH has adequately identified areas
where risk potentially could be reduced
in a cost-beneficial manner and

adequately assessed whether the
implementation of the identified
potential severe accident mitigation
design alternatives or candidate design
alternatives would be cost beneficial for
the given evaluation criteria as provided
in the U.S. ABWR DC renewal
environmental assessment.

The finality of all environmental
issues concerning severe accident
mitigation design alternatives in the
current U.S. ABWR design certification
rule relied on site parameters being
within those specified in the technical
support document for the original U.S.
ABWR, dated December 1994 as
amended November 30, 2010. However,
in an Atomic Safety and Licensing
Board memorandum and order in the
South Texas Project Electric Generating
Station Units 3 and 4 Combined License
proceeding (LBP-11-07), the board
determined that no list of site
parameters was specified in the U.S.
ABWR technical support document.
Therefore, the NRC staff re-evaluated
the criteria for determining whether
finality for severe accident mitigation
design alternatives should apply in a
future U.S. ABWR licensing action. To
this end, the NRC staff selected the
criteria for finality as the averted risk
person-rem value for each severe
accident mitigation design alternative
provided in Table 5 of the original
technical support document. Although
finality criteria for the severe accident
mitigation design alternative for this DC
renewal action cannot be based on site
parameters, the selected criteria, if met,
provide assurance that a severe accident
mitigation design alternative would still
not be cost beneficial at a proposed site
for the U.S. ABWR design. Therefore,
the NRC finds that the evaluation
performed by GEH is reasonable and
sufficient.

The environmental assessment is
available as indicated in Section XVI,
““Availability of Documents.”

XIII. Paperwork Reduction Act
Statement

This final rule does not contain any
new or amended collections of

information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing collections of
information were approved by the
Office of Management and Budget,
control number 3150-0151.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
document requesting or requiring the
collection displays a currently valid
OMB control number.

XIV. Congressional Review Act

This final rule is a rule as defined in
the Congressional Review Act (5 U.S.C.
801-808). However, the Office of
Management and Budget has not found
it to be a major rule as defined in the
Congressional Review Act.

XV. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement States Programs,” approved
by the Commission on June 20, 1997,
and published in the Federal Register
(62 FR 46517; September 3, 1997), this
rule is classified as compatibility
“NRC.” Compatibility is not required for
Category “NRC” regulations. The NRC
program elements in this category are
those that relate directly to areas of
regulation reserved to the NRC by the
Atomic Energy Act or the provisions of
10 CFR, and although an Agreement
State may not adopt program elements
reserved to the NRC, it may wish to
inform its licensees of certain
requirements by a mechanism that is
consistent with a particular State’s
administrative procedure laws, but does
not confer regulatory authority on the
State.

XVI. Availability of Documents

The documents identified in the
following table are available to
interested persons through one or more
of the following methods, as indicated.

DOCUMENTS RELATED TO U.S. ABWR DESIGN CERTIFICATION RENEWAL RULE

Document

ADAMS Accession No./
Federal Register citation

SECY-20-0112, “Direct Final Rule—Advanced Boiling Water Reactor Design Certification Renewal (RIN 3150-AK04;

NRC—-2017-0090),” December 9, 2020.

GE-Hitachi ABWR Design Control Document Tier 1 & 2, Revision 7, October 2019 (includes correction noted, as of

March 2020).

GE-Hitachi Nuclear Energy, Transmittal of ABWR Standard Plant Design Certification Renewal Application Design

Control Document, Revision 5, Tier 1 and Tier 2, December 7, 2010.

GE-Hitachi ABWR Design Control Document Tier 1 & 2, Revision 5, December 7, 2010
Technical Report NEDO-33875, ABWR U.S. Certified Design—Aircraft Impact Assessment, Licensing Basis Infor-

mation and Design Details for Key Design Features, Rev. 3 (M170049), February 2017.

ML20170A520

ML20093K254

ML110040176

ML110040323
ML17059C523
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DOCUMENTS RELATED TO U.S. ABWR DESIGN CERTIFICATION RENEWAL RULE—Continued

ADAMS Accession No./

Document Federal Register citation

Licensing Technical Report NEDO-33878, ABWR ECCS Suction Strainer Evaluation of Long-Term Recirculation Ca- | ML18092A306

pability, Rev. 3 (M180068), March 2018.
Final Safety Evaluation Report and Supplements

NUREG-1503, Supplement 2, “Final Safety Evaluation Report Related to the Certification of the Advanced Boiling | ML20301A886
Water Reactor Design,” October 2020.

NUREG-1503, Supplement 1, “Final Safety Evaluation Report Related to the Certification of the Advanced Boiling | ML080710134
Water Reactor Design,” May 1997.

NUREG-1503, Vols. 1-2, “Final Safety Evaluation Report Related to the Certification of the Advanced Boiling Water | ML080670592
Reactor Design,” July 1994.

Environmental Review

Environmental Assessment by the U.S. Nuclear Regulatory Commission Relating to Renewal of the Certification of | ML21147A381
the ABWR Standard Design, June 2021.

Staff Technical Analysis in Support of the Advanced Boiling Water Reactor Design Certification Renewal Environ- | ML20024D602
mental Assessment.

MFN 16-062, “Applicant's Supplemental Environmental Report—Amendment to Standard Design Certification | ML16235A415
(ABWR Renewal Docket 52—045),” August 2016.

25A5680AA, “Amendment to Technical Support Document for the ABWR,” Sheet 1, November 30, 2010 (Renewal | ML110040178
Application).

SECY-97-077, “Certification of Two Evolutionary Designs,” April 15, 1996 (Original ABWR Environmental Assess- | ML003708129
ment).

Letter from GE Nuclear Energy Submitting the Enclosed “Technical Support Document for the ABWR,” December | ML100210563

21, 1994 (Original NEPA/SAMDA Submittal).

Commission Papers, Original Design Certification, Interim Rule Amendments, and Other Supporting Documents

SECY-19-0066, “Staff Review of NuScale Power's Mitigation Strategy for Beyond-Design-Basis External Events,”
June 26, 2019.

SECY-12-0025, “Proposed Orders and Requests for Information in Response to Lessons Learned from Japan’s
March 11, 2011, Great Tohoku Earthquake and Tsunami,” February 17, 2012.

SECY-11-0093, “Near-Term Report and Recommendations for Agency Actions Following the Events in Japan,”
July 12, 2011.

The Near-Term Task Force Review of Insights from the Fukushima Dai-Ichi Accident, July 12, 2011

Staff Requirements Memorandum on SECY-90-377, “Requirements for Design Certification Under 10 CFR Part
52,” February 15, 1991.

SECY-90-377, “Requirements for Design Certification under 10 CFR Part 52,” November 8, 1990 .........ccccccevirennnne

NUREG-1948, “Final Safety Evaluation Report Related to the Aircraft Impact Amendment to the U.S. Advanced Boil-
ing Water Reactor (ABWR) Design Certification,” June 2011.

U.S. Advanced Boiling Water Reactor Aircraft Impact Design Certification Amendment, December 16, 2011

LBP-11-07, Atomic Safety and Licensing Board Memorandum and Order in the South Texas Project Electric Gener-
ating Station Units 3 and 4 Combined License Proceeding, February 28, 2011.

GE Hitachi Nuclear Energy; Acceptance for Docketing of an Application for Renewal of the U.S. Advanced Boiling
Water Reactor Design Certification, February 18, 2011 (Acceptance Application).

GE Hitachi Nuclear Energy; Notice of Receipt and Availability of an Application for Renewal of the U.S. Advanced
Boiling Water Reactor Design Certification, January 27, 2011 (Notice of Receipt of the Application).

ABWR-LIC-09-621, Revision 0, “Applicant's Supplemental Environmental Report-Amendment to ABWR Standard
Design Certification,” November 2009.

Consideration of Aircraft Impacts for New Nuclear Power Reactors, June 12, 2009

Licenses, Certifications, and Approvals for Nuclear Power Plants, August 28, 2007 (Revision of 10 CFR Parts 50
and 52).

Presidential Memorandum, “Plain Language in Government Writing,” June 10, 1998

Policy Statement on Adequacy and Compatibility of Agreement States Programs, September 3, 1997 ........ccccceveveniene

Standard Design Certification for the U.S. Advanced Boiling Water Reactor Design, May 12, 1997 (Original U.S.
ABWR Design Certification).

GE-Hitachi Nuclear Energy, Transmittal of ABWR Standard Plant Design Certification Renewal Application Design
Control Document Revision 7, Chapter 5, March 16, 2020.

GE-Hitachi Nuclear Energy—ABWR Standard Plant Design Certification Renewal Application Design Control Docu-
ment Revision 7, Tier 1 and Tier 2, December 20, 2019.

GE-Hitachi Nuclear Energy, Submittal of ABWR Standard Plant Design Certification Renewal Application Design
Control, Document, Revision 6, Tier 1 and Tier 2, February 19, 2016.

GE-Hitachi Nuclear Energy—ABWR Standard Plant Design Certification Renewal Application Design Control Docu-
ment Revision 6, Tier 1 and Tier 2, February 19, 2016.

Mitigation of Beyond-Design-Basis Events (MBDBE)—Regulatory Analysis—Proposed Rule Post-SRM, October
2015.

Letter from Nuclear Innovation North America LLC, South Texas Project Units 3 and 4 Termination of Combined Li-
censes NPF-97 and NPF-98, July 12, 2018.

South Texas Project, Units 3 and 4, Request for Withdrawal of Combined Licenses, June 22, 2018 ...........ccccevevrneene

Withdrawal of Toshiba Advanced Boiling Water Reactor Design Certification Rule Renewal Application, June 9, 2016

ML19148A443
ML12039A111
ML11186A950

ML111861807
ML003707892

ML003707889
ML11182A163

76 FR 78096
ML110591049

76 FR 9612
76 FR 4948
ML093170455

74 FR 28111
72 FR 49351

63 FR 31883
62 FR 46517
62 FR 25800
ML20076D961
ML20007E274
ML16081A268
ML16214A015
ML15266A133
ML18179A217

ML18184A338
ML16173A310
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DOCUMENTS RELATED TO U.S. ABWR DESIGN CERTIFICATION RENEWAL RULE—Continued

Document

ADAMS Accession No./
Federal Register citation

GE-Hitachi Nuclear Energy—U.S. Advanced Boiling Water Design Certification Renewal Application, July 20, 2012 ..
Reactor Regulatory History on Design Certification Rules, April 26, 2000 5
Notice of Issuance of Revised Final Design Approval for U.S. ABWR Standard Design, December 1, 1994
Letter to GE Nuclear Energy Transmitting the Revised Final Design Approval for [the] U.S. ABWR Standard Design,

November 23, 1994.

Issuance of Final Design Approval Pursuant to 10 CFR Part 52, Appendix O; U.S. Advanced Boiling Water Reactor

Design; GE Nuclear Energy, July 20, 1994.

Final Design Approval FDA-0 for GE Nuclear Energy U.S. ABWR Standard Design, July 13, 1994 (Docket No. 52—

001).

GE Nuclear Energy; Receipt of Application for Design Certification, March 20, 1992 (Initial Application) ............c.c.....

ML12125A385
ML003761550
59 FR 61647

ML20077A747

59 FR 37058
ML20070L506

57 FR 9749

The NRC may post materials related
to this document, including public
comments, on the Federal Rulemaking
website at https://www.regulations.gov
under Docket ID NRC-2017-0090.

XVII. Procedures for Access to
Proprietary and Safeguards
Information for Preparation of
Comments on the U.S. ABWR Design
Certification Renewal Rule

This section contains instructions
regarding how the non-publicly
available documents related to this final
rule, and specifically those listed in
Tables 1.6-1 and 1.6—2 beginning on
page 1.6-2 of Tier 2 of the DCD, may be
accessed by interested persons who
wish to comment on the design
certification. These documents contain
proprietary information and SGI.
Requirements for access to SGI are
primarily set forth in 10 CFR parts 2 and
73. This section provides information
specific to this final rule; however,
nothing in this section is intended to
conflict with the SGI regulations.

Interested persons who desire access
to proprietary information on the U.S.
ABWR design should first request
access to that information from GEH, the
design certification applicant. A request
for access should be submitted to the
NRC if the applicant does not either
grant or deny access by the 10-day
deadline described in the following
section.

Submitting a Request to the NRC for
Access

Within 10 days after publication of
this direct final rule, any individual or
entity who believes access to

5 The regulatory history of the NRC’s design
certification reviews is a package of documents that
is available in the NRC’s PDR and NRC Library:
Reactor Regulatory History on Design Certification
Rules, April 26, 2000. This history spans the period
during which the NRC simultaneously developed
the regulatory standards for reviewing these designs
and the form and content of the rules that certified
the designs. This document predates this
rulemaking and therefore does not contain a
regulatory history for this rulemaking.

proprietary information or SGI is
necessary in order to submit comments
on this U.S. ABWR DC renewal rule
may request access to such information.
Requests for access to proprietary
information or SGI submitted more than
10 days after publication of this
document will not be considered absent
a showing of good cause for the late
filing explaining why the request could
not have been filed earlier.

The requestor shall submit a letter
requesting permission to access
proprietary information and/or SGI to
the Office of the Secretary, U.S. Nuclear
Regulatory Commission, Attention:
Rulemakings and Adjudications Staff,
Washington, DC 20555—-0001. The
expedited delivery or courier mail
address is: Office of the Secretary, U.S.
Nuclear Regulatory Commission,
Attention: Rulemakings and
Adjudications Staff, 11555 Rockville
Pike, Rockville, Maryland 20852. The
email address for the Office of the
Secretary is Rulemaking. Comments@
nrec.gov. The requester must send a copy
of the request to the DC applicant at the
same time as the original transmission
to the NRC using the same method of
transmission. Requests to the applicant
must be sent to Michelle Catts, Senior
Vice President, Regulatory Affairs,
General Electric-Hitachi Nuclear Energy
Americas, LLC, 3901 Castle Hayne
Road, P.O. Box 780, M/C A10,
Wilmington, NC 28402.

The request must include the
following information:

1. The name of this design
certification, U.S. ABWR design
certification; the rulemaking
identification number, RIN 3150-AKO04;
the rulemaking docket number, NRC—
2017-0090; and the Federal Register
citation for this rule.

2. The name, address, and email or
FAX number of the requester.

3. If the requester is an entity, the
name of the individual(s) to whom
access is to be provided, including the
identity of any expert, consultant, or

assistant who will aid the requestor in
evaluating the information.

4. If the request is for proprietary
information, the requester’s need for the
information in order to prepare
meaningful comments on the design
certification must be demonstrated.
Each of the following areas must be
addressed with specificity:

a. The specific issue or subject matter
on which the requester wishes to
comment;

b. An explanation why information
that is publicly available is insufficient
to provide the basis for developing
meaningful comment on the U.S. ABWR
DC renewal rule with respect to the
issue or subject matter described in
paragraph 4.a. of this section; and

c. The technical competence
(demonstrable knowledge, skill, training
or education) of the requestor to
effectively utilize the requested
proprietary information to provide the
basis for meaningful comment.
Technical competence may be shown by
reliance on a qualified expert,
consultant, or assistant who satisfies
these criteria.

d. A chronology and discussion of the
requester’s attempts to obtain the
information from the design
certification applicant, and the final
communication from the requester to
the applicant and the applicant’s
response, if any was provided, with
respect to the request for access to
proprietary information must be
submitted.

5. If the request is for SGI, the request
must include the following:

a. A statement that explains each
individual’s “need to know” the SGI, as
required by §§73.2 and 73.22(b)(1).
Consistent with the definition of “need
to know”’ as stated in §73.2,
“Definitions,” the statement must
explain:

1. The specific issue or subject matter
on which the requester wishes to
comment;

ii. An explanation of why publicly
available information is insufficient to
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provide the basis for developing
meaningful comment on the design
certification with respect to the issue or
subject matter described in paragraph
5.a.i. of this section and why the SGI
requested is indispensable in order to
develop meaningful comments; ¢ and

iii. The technical competence
(demonstrable knowledge, skill,
training, or education) of the requestor
to effectively utilize the requested SGI
to provide the basis and specificity for
meaningful comment. Technical
competence may be shown by reliance
on a qualified expert, consultant, or
assistant who satisfies these criteria.

b. A completed Form SF-85,
“Questionnaire for Non-Sensitive
Positions,” for each individual who
would have access to SGI. The
completed Form SF-85 will be used by
the Office of Administration to conduct
the background check required for
access to SGI, as required by 10 CFR
part 2, subpart C, and § 73.22(b)(2), to
determine the requestor’s
trustworthiness and reliability. For
security reasons, Form SF—85 can only
be submitted electronically through the
electronic questionnaire for
investigations processing (e-QIP)
website, a secure website that is owned
and operated by the Defense
Counterintelligence and Security
Agency (DCSA). To obtain online access
to the form, the requestor should contact
the NRC’s Office of Administration at
301-415-3710.7

c. A completed Form FD-258
(fingerprint card), signed in original ink,
and submitted in accordance with
§73.57(d). Copies of Form FD-258 will
be provided in the background check
request package supplied by the Office
of Administration for each individual
for whom a background check is being
requested. Copies of Form FD-258 may
be obtained by sending an email to
MAILSVC.Resource@nrc.gov or by
sending a written request to U.S.
Nuclear Regulatory Commission, Attn:
Mailroom/Fingerprint Card Request,
11555 Rockville Pike, Rockville, MD
20852. The fingerprint card will be used
to satisfy the requirements of 10 CFR
part 2, subpart C, § 73.22(b)(1), and
Section 149 of the Atomic Energy Act of

6 Broad SGI requests under these procedures are
unlikely to meet the standard for need to know.
Furthermore, NRC staff redaction of information
from requested documents before their release may
be appropriate to comport with this requirement.
The procedures in this document do not authorize
unrestricted disclosure or less scrutiny of a
requester’s need to know than ordinarily would be
applied in connection with either adjudicatory or
non-adjudicatory access to SGI.

7 The requester will be asked to provide his or her
full name, Social Security Number, date and place
of birth, telephone number, and email address.

1954, as amended, which mandates that
all persons with access to SGI must be
fingerprinted for an FBI identification
and criminal history records check.

d. A check or money order in the
amount of $326.00 8 payable to the U.S.
Nuclear Regulatory Commission for
each individual for whom the request
for access has been submitted; and

e. If the requester or any individual
who will have access to SGI believes
they belong to one or more of the
categories of individuals relieved from
the criminal history records check and
background check requirements, as
stated in § 73.59, the requester should
also provide a statement specifically
stating which relief the requester is
invoking, and explaining the requester’s
basis (including supporting
documentation) for believing that the
relief is applicable. While processing
the request, the NRC’s Office of
Administration, Personnel Security
Branch, will make a final determination
whether the stated relief applies.
Alternatively, the requester may contact
the Office of Administration for an
evaluation of his or her status prior to
submitting the request. Persons who are
not subject to the background check are
not required to complete the SF-85 or
Form FD-258; however, all other
requirements for access to SGI,
including the need to know, are still
applicable.

Copies of documents and materials
required by paragraphs 5.d.—g., as
applicable, of this section must be sent
to the following address: Office of
Administration, U.S. Nuclear Regulatory
Commission, Personnel Security
Branch, Mail Stop TWFN—-07D04M,
11555 Rockville Pike, Rockville, MD
20852. These documents and materials
should not be included with the request
letter to the Office of the Secretary, but
the request letter should state that the
forms and fees have been submitted as
required.

To avoid delays in processing
requests for access to SGI, all forms
should be reviewed for completeness
and accuracy (including legibility)
before submitting them to the NRC. The
NRC will return incomplete or illegible
packages to the sender without
processing.

Based on an evaluation of the
information submitted under paragraphs
4.a—4.d. or 5.a.—g. of this section, as
applicable, the NRC staff will determine
within 10 days of receipt of the written
access request whether the requester has
established a legitimate need for access

8 This fee is subject to change pursuant to the
Defense Counter Intelligence and Security Agency’s
(DCSA) adjustable billing rates.

to proprietary information or need to
know the SGI requested.

Determination of Legitimate Need for
Access

For proprietary information access
requests, if the NRC determines that the
requester has established a legitimate
need for access to proprietary
information, the NRC will notify the
requester in writing that access to
proprietary information has been
granted. The NRC must first notify the
DC applicant of the NRC’s
determination to grant access to the
requester not less than 10 days before
informing the requester of the NRC’s
decision. If the applicant wishes to
challenge the NRC’s determination, it
must follow the procedures in
Predisclosure Procedures for Proprietary
Information Constituting Trade Secrets
or Confidential Commercial or Financial
Information of this section. The NRC
will not provide access to disputed
proprietary information to the requester
until the procedures are completed as
described in Predisclosure Procedures
for Proprietary Information Constituting
Trade Secrets or Confidential
Commercial or Financial Information of
this section. The written notification
will contain instructions on how the
requestor may obtain copies of the
requested documents, and any other
conditions that may apply to access to
those documents. These conditions may
include, but are not limited to, the
signing of a Non-Disclosure Agreement
or Affidavit setting forth terms and
conditions to prevent the unauthorized
or inadvertent disclosure of proprietary
information by each individual who
will be granted access.

For requests for access to SGI, if the
NRC determines that the requester has
established a need to know the SGI, the
NRC’s Office of Administration will
then determine, based upon completion
of the background check, whether the
proposed recipient is trustworthy and
reliable, as required for access to SGI by
§73.22(b). If the NRC’s Office of
Administration determines that the
individual or individuals are
trustworthy and reliable, the NRC will
promptly notify the requester in writing.
The notification will provide the names
of approved individuals as well as the
conditions under which the SGI will be
provided. Those conditions may
include, but are not limited to, the
signing of a Non-Disclosure Agreement
or Affidavit by each individual who will
be granted access to SGI.

Release and Storage of SGI

Prior to providing SGI to the
requester, the NRC staff will conduct (as
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necessary) an inspection to confirm that
the recipient’s information protection
system is sufficient to satisfy the
requirements of § 73.22. Alternatively,
recipients may opt to view SGI at an
approved SGI storage location rather
than establish their own SGI protection
program to meet SGI protection
requirements.

Filing of Comments on the U.S. ABWR
Design Certification Renewal Rule
Based on Non-Public Information

Any comments on this final rule that
are based upon the disclosed
proprietary information or SGI must be
filed by the requester no later than 25
days after receipt of (or access to) that
information, or the close of the public
comment period, whichever is later. The
commenter must comply with all NRC
requirements regarding the submission
of proprietary information and SGI to
the NRC when submitting comments to
the NRC (including marking and
transmission requirements).

Review of Denials of Access

If the request for access to proprietary
information or SGI is denied by the
NRC, the NRC shall promptly notify the
requester in writing, briefly stating the
reason or reasons for the denial.

Before the Office of Administration
makes a final adverse determination
regarding the trustworthiness and
reliability of the proposed recipient(s)
for access to SGI, the Office of
Administration, in accordance with
§ 2.336(f)(1)(iii), must provide the
proposed recipient(s) any records that
were considered in the trustworthiness
and reliability determination, including
those required to be provided under
§73.57(e)(1), so that the proposed
recipient(s) have an opportunity to
correct or explain the record.

Appeals from a denial of access must
be made to the NRC’s Executive Director
for Operations (EDO) under § 9.29. The
decision of the EDO constitutes final
agency action under § 9.29(d).

Predisclosure Procedures for Proprietary
Information Constituting Trade Secrets
or Confidential Commercial or Financial
Information

The NRC will follow the procedures
in §9.28 if the NRC determines, under
the Determination of Legitimate Need
for Access of this section, that access to
proprietary information constituting
trade secrets or confidential commercial
or financial information will be
provided to the requester. However, any
objection filed by the applicant under
§9.28(b) must be filed within 15 days of
the NRC notice in the Determination of
Legitimate Need for Access of this

section rather than the 30-day period
provided for under § 9.28(b). In
applying the provisions of § 9.28, the
applicant for the DC rule will be treated
as the “submitter.”

XVIII. Incorporation by Reference—
Reasonable Availability to Interested
Parties

The NRC is incorporating by reference
the U.S. ABWR DCD, Revision 7. As
described in the “Discussion” section of
this document, the generic DCD
combined into a single document Tier 1
and Tier 2 information and generic
technical specifications in order to
effectively control this information and
facilitate its incorporation by reference
into the rule. The NRC also is
incorporating by reference two GEH
technical reports (NEDO-33875 and
NEDO-33878).

The NRC is required by law to obtain
approval for incorporation by reference
from the Office of the Federal Register
(OFR). The OFR’s requirements for
incorporation by reference are set forth
in 1 CFR part 51. The OFR’s regulations
require an agency to include in a direct
final rule a discussion of the ways that
the materials the agency incorporates by
reference are reasonably available to
interested parties or how it worked to
make those materials reasonably
available to interested parties. The
discussion in this section complies with
the requirement for direct final rules as
set forth in 1 CFR 51.5(b)(2).

The NRC considers “interested
parties” to include all potential NRC
stakeholders, not only the individuals
and entities regulated or otherwise
subject to the NRC’s regulatory
oversight. These NRC stakeholders are
not a homogenous group but vary with
respect to the considerations for
determining reasonable availability.
Therefore, the NRC distinguishes
between different classes of interested
parties for the purposes of determining
whether the material is “‘reasonably
available.” The NRC considers the
following to be classes of interested
parties in NRC rulemakings with regard
to the material to be incorporated by
reference:

¢ Individuals and small entities
regulated or otherwise subject to the
NRC’s regulatory oversight (this class
also includes applicants and potential
applicants for licenses and other NRC
regulatory approvals) and who are
subject to the material to be
incorporated by reference by
rulemaking. In this context, “small
entities” has the same meaning as a
“small entity” under § 2.810.

o Large entities otherwise subject to
the NRC’s regulatory oversight (this

class also includes applicants and
potential applicants for licenses and
other NRC regulatory approvals) and
who are subject to the material to be
incorporated by reference by
rulemaking. In this context, “large
entities” are those that do not qualify as
a “small entity” under § 2.810.

¢ Non-governmental organizations
with institutional interests in the
matters regulated by the NRC.

¢ Other Federal agencies, States, local
governmental bodies (within the
meaning of § 2.315(c)).

e Federally-recognized and State-
recognized © Indian tribes.

e Members of the general public (i.e.,
individual, unaffiliated members of the
public who are not regulated or
otherwise subject to the NRC’s
regulatory oversight) who may wish to
gain access to the materials which the
NRC incorporates by reference by
rulemaking in order to participate in the
rulemaking process.

The NRC makes the materials
incorporated by reference available for
inspection to all interested parties, by
appointment, at the NRC Technical
Library, which is located at Two White
Flint North, 11545 Rockville Pike,
Rockville, Maryland 20852; telephone:
301-415-7000; email:
Library.Resource@nrc.gov. In addition,
as described in Section XVI of this
document, documents related to this
direct final rule are available online in
the NRC’s Agencywide Documents
Access and Management System
(ADAMS) Public Documents collection
at https://www.nrc.gov/reading-rm/
adams.html.

The NRC concludes that the materials
the NRC is incorporating by reference in
this final rule are reasonably available to
all interested parties because the
materials are available to all interested
parties in multiple ways and in a
manner consistent with their interest in
the materials.

List of Subjects in 10 CFR Part 52

Administrative practice and
procedure, Antitrust, Combined license,
Early site permit, Emergency planning,
Fees, Incorporation by reference,
Inspection, Issue finality, Limited work
authorization, Nuclear power plants and
reactors, Probabilistic risk assessment,
Prototype, Reactor siting criteria,
Redress of site, Penalties, Reporting and
recordkeeping requirements, Standard
design, Standard design certification.

9 State-recognized Indian tribes are not within the
scope of 10 CFR 2.315(c). However, for purposes of
the NRC’s compliance with 1 CFR 51.5, “interested
parties” includes a broad set of stakeholders,
including State-recognized Indian tribes.


https://www.nrc.gov/reading-rm/adams.html
https://www.nrc.gov/reading-rm/adams.html
mailto:Library.Resource@nrc.gov

Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/Rules and Regulations

34921

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553, the NRC is amending 10
CFR part 52:

PART 52—LICENSES,
CERTIFICATIONS, AND APPROVALS
FOR NUCLEAR POWER PLANTS

m 1. The authority citation for part 52
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 103, 104, 147, 149, 161, 181, 182, 183,
185, 186, 189, 223, 234 (42 U.S.C. 2133, 2134,
2167, 2169, 2201, 2231, 2232, 2233, 2235,
2236, 2239, 2273, 2282); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
44 U.S.C. 3504 note.

m 2. Revise appendix A to 10 CFR part
52 to read as follows:

Appendix A to Part 52—Design
Certification Rule for the U.S.
Advanced Boiling Water Reactor

1. Introduction

Appendix A constitutes the renewed
standard design certification for the U.S.
Advanced Boiling Water Reactor (U.S.
ABWR) design, in accordance with 10 CFR
part 52, subpart B. The applicant for
certification of the U.S. ABWR design is
General Electric-Hitachi Nuclear Energy
Americas, LLC (GEH).

1II. Definitions

A. Generic design control document
(generic DCD) means the document
containing the Tier 1 and Tier 2 information
and generic technical specifications that is
incorporated by reference into this appendix.

B. Generic technical specifications (generic
TS) means the information required by
§§50.36 and 50.36a of this chapter for the
portion of the plant that is within the scope
of this appendix.

C. Plant-specific DCD means that portion of
the combined license (COL) final safety
analysis report (FSAR) that sets forth both the
generic DCD information and any plant-
specific changes to generic DCD information.

D. Tier 1 means the portion of the design-
related information contained in the generic
DCD that is approved and certified by this
appendix (Tier 1 information). The design
descriptions, interface requirements, and site
parameters are derived from Tier 2
information. Tier 1 information includes:

1. Definitions and general provisions;

2. Design descriptions;

3. Inspections, tests, analyses, and
acceptance criteria (ITAAC);

4. Significant site parameters; and

5. Significant interface requirements.

E. Tier 2 means the portion of the design-
related information contained in the generic
DCD that is approved but not certified by this
appendix (Tier 2 information). Compliance
with Tier 2 is required, but generic changes

to and plant-specific departures from Tier 2
are governed by Section VIII of this
appendix. Compliance with Tier 2 provides
a sufficient, but not the only acceptable,
method for complying with Tier 1.
Compliance methods differing from Tier 2
must satisfy the change process in Section
VIII of this appendix. Regardless of these
differences, an applicant or licensee must
meet the requirement in paragraph III.B of
this appendix to reference Tier 2 when
referencing Tier 1. Tier 2 information
includes:

1. Information required by § 52.47(a) and
(c), with the exception of generic TS and
conceptual design information;

2. Supporting information on the
inspections, tests, and analyses that will be
performed to demonstrate that the acceptance
criteria in the ITAAC have been met; and

3. COL action items (COL license
information), which identify certain matters
that must be addressed in the site-specific
portion of the FSAR by an applicant who
references this appendix. These items
constitute information requirements but are
not the only acceptable set of information in
the FSAR. An applicant may depart from or
omit these items, provided that the departure
or omission is identified and justified in the
FSAR. After issuance of a COL, these items
are not requirements for the licensee unless
such items are restated in the FSAR.

F. Tier 2* means the portion of the Tier 2
information, designated as such in the
generic DCD, which is subject to the change
process in paragraph VIIL.B.6 of this
appendix. This designation expires for some
Tier 2* information under paragraph VIIL.B.6
of this appendix.

G. Departure from a method of evaluation
described in the plant-specific DCD used in
establishing the design bases or in the safety
analyses means:

1. Changing any of the elements of the
method described in the plant-specific DCD
unless the results of the analysis are
conservative or essentially the same; or

2. Changing from a method described in
the plant-specific DCD to another method
unless that method has been approved by the
NRC for the intended application.

H. All other terms in this appendix have
the meaning set out in § 50.2 of this chapter,
§52.1, or Section 11 of the Atomic Energy
Act of 1954, as amended, as applicable.

III. Scope and Contents

A. Incorporation by reference approval.
The ABWR material identified in paragraph
III.A.1 of this section is approved for
incorporation by reference by the Director of
the Office of the Federal Register under 5
U.S.C. 552(a) and 1 CFR part 51. You may
obtain copies of the generic DCD, including
the generic technical specifications, and the
two GEH technical reports (NEDO-33875 and
NEDO-33878) from Michelle Catts, Senior
Vice President, Regulatory Affairs, General
Electric-Hitachi Nuclear Energy Americas,
LLC, 3901 Castle Hayne Road, P.O. Box 780,
M/C A10, Wilmington, NC 28402. You can
view the generic DCD, including the generic
technical specifications, and the two GEH
technical reports (NEDO-33875 and NEDO—
33878) online in the NRC Library at https://

www.nre.gov/reading-rm/adams.html. In
ADAMS, search under ADAMS Accession
No. ML20093K254 to obtain the generic DCD,
ADAMS Accession No. ML.17059C523 to
obtain GEH technical report NEDO-33875,
and ADAMS Accession No. ML18092A306 to
obtain GEH technical report NEDO-33878. If
you do not have access to ADAMS or if you
have problems accessing documents located
in ADAMS, contact the NRC’s Public
Document Room (PDR) reference staff at 1—
800-397—-4209, at 301-415-3747, or by email
at PDR.Resource@nrc.gov. Copies of the
ABWR materials are available in the ADAMS
Public Documents Collection. All approved
material is available for inspection at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov or go to
www.archives.gov/federal-register/cfr/ibr-
locations.html.

1. General Electric-Hitachi Nuclear Energy
Americas, LLC

a. ABWR Design Control Document Tier 1
(25A5675AA), Revision 7 (October 2019).

b. ABWR Design Control Document Tier 2
(25A5675AB), Revision 7 (October 2019).

¢. Technical Report NEDO-33875, ABWR
US Certified Design—Aircraft Impact
Assessment, Licensing Basis Information and
Design Details for Key Design Features, Rev.
3 (M170049) (February 2017).

d. Licensing Technical Report NEDO—
33878, ABWR ECCS Suction Strainer
Evaluation of Long-Term Recirculation
Capability, Rev. 3 (M180068) (March 2018).

B. An applicant or licensee referencing this
appendix, in accordance with Section IV of
this appendix, shall incorporate by reference
and comply with the requirements of this
appendix except as otherwise provided in
this appendix. Conceptual design
information, as set forth in the generic DCD,
the “Technical Support Document for the
ABWR,” and the “Amendment to Technical
Support Document for the ABWR,” are not
part of this appendix. Tier 2 references to the
probabilistic risk assessment (PRA) in the
U.S. ABWR DCD Tier 2 Chapter 19 do not
incorporate the PRA into Tier 2.

C. If there is a conflict between Tier 1 and
Tier 2 of the DCD, then Tier 1 controls.

D. If there is a conflict between the generic
DCD and either the application for the design
certification renewal of the U.S. ABWR
design or the NUREG-1503, “Final Safety
Evaluation Report Related to Certification of
the ABWR Standard Design”; NUREG-1503,
Supplement 1; and NUREG-1503,
Supplement 2, then the generic DCD
controls.

E. Design activities for structures, systems,
and components that are wholly outside the
scope of this appendix may be performed
using site characteristics, provided the design
activities do not affect the DCD or conflict
with the interface requirements.

IV. Additional Requirements and
Restrictions

A. An applicant for a COL that wishes to
reference this appendix shall, in addition to
complying with the requirements of §§52.77,
52.79, and 52.80, comply with the following
requirements:
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1. Incorporate by reference, as part of its
application, this appendix.

2. Include, as part of its application:

a. A plant-specific DCD containing the
same type of information and using the same
organization and numbering as the generic
DCD for the U.S. ABWR design, either by
including or incorporating by reference the
generic DCD information, and as modified
and supplemented by the applicant’s
exemptions and departures;

b. The reports on departures from and
updates to the plant-specific DCD required by
paragraph X.B of this appendix;

c. Plant-specific TS, consisting of the
generic and site-specific TS that are required
by §§50.36 and 50.36a of this chapter;

d. Information demonstrating that the site
characteristics fall within the site parameters
and that the interface requirements have been
met;

e. Information that addresses the COL
action items; and

f. Information required by § 52.47(a) that is
not within the scope of this appendix.

3. Include, in the plant-specific DCD, the
sensitive, unclassified, non-safeguards
information (including proprietary
information and security-related information)
and safeguards information referenced in the
U.S. ABWR generic DCD.

4. Include, as part of its application, a
demonstration that an entity other than GEH
is qualified to supply the U.S. ABWR design,
unless GEH supplies the design for the
applicant’s use.

B. The Commission reserves the right to
determine in what manner this appendix
may be referenced by an applicant for a
construction permit or operating license
under 10 CFR part 50.

V. Applicable Regulations

A.1. Except as indicated in paragraphs A.2
and A.3 and B of this section, the regulations
that apply to the U.S. ABWR design are in
10 CFR parts 20, 50, 52, 73, and 100, codified
as of May 2, 1997, that are applicable and
technically relevant, as described in the final
safety evaluation report (NUREG-1503);
NUREG-1503, Supplement 1; and as
described in NUREG-1503, Supplement 2,
for renewal modifications except as it
pertains to addressing compliance with
§50.150 of this chapter.

2. Except as indicated in paragraphs A.1
and A.3 and B of this section, the regulations
that apply to the U.S. ABWR design are in
10 CFR parts 20, 50, 52, 73, and 100, codified
as of September 29, 2021, that are applicable
and technically relevant, as described in
NUREG-1503, Supplement 2, for renewal
amendments.

3. Except as indicated in paragraphs A.1
and A.2 and B of this section, the regulations
in §50.150 of this chapter, codified as of
September 29, 2021, apply to the U.S. ABWR
design, that are applicable and technically
relevant, as described in NUREG-1503,
Supplement 2.

B. The U.S. ABWR design is exempt from
portions of the following regulations:

1. Paragraph (f)(2)(iv) of 10 CFR 50.34—
Plant Safety Parameter Display Console—
codified as of May 2, 1997;

2. Paragraph (f)(2)(viii) of 10 CFR 50.34—
Post-Accident Sampling for Boron, Chloride,

and Dissolved Gases—codified as of May 2,
1997; and

3. Paragraph (f)(3)(iv) of 10 CFR 50.34—
Dedicated Containment Penetration—
codified as of May 2, 1997.

VI. Issue Resolution

A. The Commission has determined that
the structures, systems, and components and
design features of the U.S. ABWR design
comply with the provisions of the Atomic
Energy Act of 1954, as amended, and the
applicable regulations identified in Section V
of this appendix; and therefore, provide
adequate protection to the health and safety
of the public. A conclusion that a matter is
resolved includes the finding that additional
or alternative structures, systems, and
components, design features, design criteria,
testing, analyses, acceptance criteria, or
justifications are not necessary for the U.S.
ABWR design.

B. The Commission considers the
following matters resolved within the
meaning of § 52.63(a)(5) in subsequent
proceedings for issuance of a COL,
amendment of a COL, or renewal of a COL,
proceedings held under § 52.103, and
enforcement proceedings involving plants
referencing this appendix:

1. All nuclear safety issues associated with
the information in the final safety evaluation
reports (NUREG-1503; NUREG-1503,
Supplement 1; and NUREG-1503,
Supplement 2), Tier 1, Tier 2, and the
rulemaking records for original certification
and renewal of the U.S. ABWR design, with
the exception of generic TS and other
operational requirements;

2. All nuclear safety and safeguards issues
associated with the referenced information in
the 85 public and non-public documents in
Tables 1.6—1 and 1.6-2 of Tier 2 of the
generic DCD, or other referenced documents,
which, in context, are intended as
requirements in the generic DCD for the U.S.
ABWR design;

3. All generic changes to the DCD under
and in compliance with the change processes
in paragraphs VIIL.A.1 and VIIL.B.1 of this
appendix;

4. All exemptions from the DCD under and
in compliance with the change processes in
paragraphs VIIL.A.4 and VIILB.4 of this
appendix, but only for that plant;

5. All departures from the DCD that are
approved by license amendment, but only for
that plant;

6. Except as provided in paragraph
VIILB.5.f of this appendix, all departures
from Tier 2 under and in compliance with
the change processes in paragraph VIILB.5 of
this appendix that do not require prior NRC
approval, but only for that plant; and

7. All environmental issues concerning
severe accident mitigation design alternatives
associated with the information in the NRC’s
environmental assessment for the U.S. ABWR
design (ADAMS Accession No.
ML21147A381) and GEH’s supplemental
evaluation of various severe accident
mitigation design alternatives to prevent and
mitigate severe accidents in “Amendment to
Technical Support Document for the ABWR”
(ADAMS Accession No. ML110040178),
which updates information in the original

“Technical Support Document for the
ABWR” (ADAMS Accession No.
ML100210563) for plants referencing this
appendix whose averted risk person-rem
value for each severe accident mitigation
design alternative is less than or equal to the
averted risk person-rem value for that severe
accident mitigation design alternative
provided in Table 5 of the original technical
support document.

C. The Commission does not consider
operational requirements for an applicant or
licensee who references this appendix to be
matters resolved within the meaning of
§52.63(a)(5). The Commission reserves the
right to require operational requirements for
an applicant or licensee who references this
appendix by rule, regulation, order, or
license condition.

D. Except under the change processes in
Section VIII of this appendix, the
Commission may not require an applicant or
licensee who references this appendix to:

1. Modify structures, systems, components,
or design features as described in the generic
DCD;

2. Provide additional or alternative
structures, systems, components, or design
features not discussed in the generic DCD; or

3. Provide additional or alternative design
criteria, testing, analyses, acceptance criteria,
or justification for structures, systems,
components, or design features discussed in
the generic DCD.

E. The NRC will specify, at an appropriate
time, the procedures to be used by an
interested person who wishes to review
portions of the DC or references containing
safeguards information or sensitive
unclassified non-safeguards information
(including proprietary information, such as
trade secrets and commercial or financial
information obtained from a person that are
privileged or confidential (§ 2.390 of this
chapter and 10 CFR part 9), and security-
related information), for the purpose of
participating in the hearing required by
§52.85, the hearing provided under § 52.103,
or in any other proceeding relating to this
appendix, in which interested persons have
a right to request an adjudicatory hearing.

VII. Duration of this Appendix

This appendix may be referenced for a
period of 15 years from September 29, 2021,
except as provided for in §§52.55(b) and
52.57(b). This appendix remains valid for an
applicant or licensee who references this
appendix until the application is withdrawn,
or the license expires or is terminated by the
NRC, including any period of extended
operation under a renewed license.

VIII. Processes for Changes and Departures

A. Tier 1 Information

1. Generic changes to Tier 1 information
are governed by the requirements in
§52.63(a)(1).

2. Generic changes to Tier 1 information
are applicable to all applicants or licensees
who reference this appendix, except those for
which the change has been rendered
technically irrelevant by action taken under
paragraph A.3 or A.4 of this section.

3. Departures from Tier 1 information that
are required by the Commission through
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plant-specific orders are governed by the
requirements in § 52.63(a)(4).

4. Exemptions from Tier 1 information are
governed by the requirements in
§§52.63(b)(1) and 52.98(f). The Commission
will deny a request for an exemption from
Tier 1, if it finds that the design change will
result in a significant decrease in the level of
safety otherwise provided by the design.

B. Tier 2 Information

1. Generic changes to Tier 2 information
are governed by the requirements in
§52.63(a)(1).

2. Generic changes to Tier 2 information
are applicable to all applicants or licensees
who reference this appendix, except those for
which the change has been rendered
technically irrelevant by action taken under
paragraph B.3, B.4, or B.5, of this section.

3. The Commission may not require new
requirements on Tier 2 information by plant-
specific order, while this appendix is in
effect under §52.55 or §52.61, unless:

a. A modification is necessary to secure
compliance with the Commission’s
regulations applicable and in effect at the
time this appendix was approved, as set forth
in Section V of this appendix, or to ensure
adequate protection of the public health and
safety or the common defense and security;
and

b. Special circumstances as defined in
§50.12(a) of this chapter are present.

4. An applicant or licensee who references
this appendix may request an exemption
from Tier 2 information. The Commission
may grant such a request only if it determines
that the exemption will comply with the
requirements of § 50.12(a) of this chapter.
The Commission will deny a request for an
exemption from Tier 2, if it finds that the
design change will result in a significant
decrease in the level of safety otherwise
provided by the design. The granting of an
exemption to an applicant must be subject to
litigation in the same manner as other issues
material to the license hearing. The granting
of an exemption to a licensee must be subject
to an opportunity for a hearing in the same
manner as license amendments.

5.a. An applicant or licensee who
references this appendix may depart from
Tier 2 information, without prior NRC
approval, unless the proposed departure
involves a change to or departure from Tier
1 information, Tier 2* information, or the TS,
or requires a license amendment under
paragraph B.5.b or B.5.c of this section. When
evaluating the proposed departure, an
applicant or licensee shall consider all
matters described in the plant-specific DCD.

b. A proposed departure from Tier 2, other
than one affecting resolution of a severe
accident issue identified in the plant-specific
DCD or one affecting information required by
§52.47(a)(28) to address aircraft impacts,
requires a license amendment if it would:

(1) Result in more than a minimal increase
in the frequency of occurrence of an accident
previously evaluated in the plant-specific
DCD;

(2) Result in more than a minimal increase
in the likelihood of occurrence of a
malfunction of a structure, system, or
component important to safety and

previously evaluated in the plant-specific
DCD;

(3) Result in more than a minimal increase
in the consequences of an accident
previously evaluated in the plant-specific
DCD;

(4) Result in more than a minimal increase
in the consequences of a malfunction of a
structure, system, or component important to
safety previously evaluated in the plant-
specific DCD;

(5) Create a possibility for an accident of
a different type than any evaluated
previously in the plant-specific DCD;

(6) Create a possibility for a malfunction of
a structure, system, or component important
to safety with a different result than any
evaluated previously in the plant-specific
DCD;

(7) Result in a design-basis limit for a
fission product barrier as described in the
plant-specific DCD being exceeded or altered;
or

(8) Result in a departure from a method of
evaluation described in the plant-specific
DCD used in establishing the design bases or
in the safety analyses.

c. A proposed departure from Tier 2,
affecting resolution of an ex-vessel severe
accident design feature identified in the
plant-specific DCD, requires a license
amendment if:

(1) There is a substantial increase in the
probability of an ex-vessel severe accident
such that a particular ex-vessel severe
accident previously reviewed and
determined to be not credible could become
credible; or

(2) There is a substantial increase in the
consequences to the public of a particular ex-
vessel severe accident previously reviewed.

d. A proposed departure from Tier 2
information required by § 52.47(a)(28) to
address aircraft impacts shall consider the
effect of the changed design feature or
functional capability on the original aircraft
impact assessment required by § 50.150(a) of
this chapter. The applicant or licensee shall
describe, in the plant-specific DCD, how the
modified design features and functional
capabilities continue to meet the aircraft
impact assessment requirements in
§50.150(a)(1) of this chapter.

e. If a departure requires a license
amendment under paragraph B.5.b or B.5.c of
this section, it is governed by § 50.90 of this
chapter.

f. A departure from Tier 2 information that
is made under paragraph B.5 of this section
does not require an exemption from this
appendix.

g. A party to an adjudicatory proceeding
for either the issuance, amendment, or
renewal of a license or for operation under
§52.103(a), who believes that an applicant or
licensee who references this appendix has
not complied with paragraph VIILB.5 of this
appendix when departing from Tier 2
information, may petition to admit into the
proceeding such a contention. In addition to
complying with the general requirements of
§ 2.309 of this chapter, the petition must
demonstrate that the departure does not
comply with paragraph VIIL.B.5 of this
appendix. Further, the petition must
demonstrate that the change bears on an

asserted noncompliance with an ITAAC
acceptance criterion in the case of a §52.103
preoperational hearing, or that the change
bears directly on the amendment request in
the case of a hearing on a license
amendment. Any other party may file a
response. If, on the basis of the petition and
any response, the presiding officer
determines that a sufficient showing has been
made, the presiding officer shall certify the
matter directly to the Commission for
determination of the admissibility of the
contention. The Commission may admit such
a contention if it determines the petition
raises a genuine issue of material fact
regarding compliance with paragraph VIII.B.5
of this appendix.

6.a. An applicant who references this
appendix may not depart from Tier 2*
information, which is designated with
brackets, italicized text, and an asterisk in the
generic DCD, without NRG approval. The
departure will not be considered a resolved
issue, within the meaning of Section VI of
this appendix and § 52.63(a)(5).

b. A licensee who references this appendix
may not depart from the following Tier 2*
matters without prior NRC approval. A
request for a departure will be treated as a
request for a license amendment under 10
CFR 50.90.

(1) Fuel burnup limit (4.2).

(2) Fuel design evaluation (4.2.3).

(3) Fuel licensing acceptance criteria
(Appendix 4B).

c. A licensee who references this appendix
may not, before the plant first achieves full
power following the finding required by 10
CFR 52.103(g), depart from the following Tier
2* matters except in accordance with
paragraph B.6.b of this section. After the
plant first achieves full power, the following
Tier 2* matters revert to Tier 2 status and are
thereafter subject to the departure provisions
in paragraph B.5 of this section.

(1) ASME Boiler & Pressure Vessel Code,
Section IIL

(2) ACI 349 and ANSI/AISC N-690.

(3) Motor-operated valves.

(4) Equipment seismic qualification
methods.

(5) Piping design acceptance criteria.

(6) Fuel system and assembly design (4.2),
except burnup limit.

(7) Nuclear design (4.3).

(8) Equilibrium cycle and control rod
patterns (Appendix 4A).

(9) Control rod licensing acceptance
criteria (Appendix 4C).

(10) Instrument setpoint methodology.

(11) EMS performance specifications and
architecture.

(12) SSLC hardware and software
qualification.

(13) Self-test system design testing features
and commitments.

(14) Human factors engineering design and
implementation process.

d. Departures from Tier 2* information that
are made under paragraph B.6 of this section
do not require an exemption from this
appendix.

C. Operational Requirements

1. Changes to U.S. ABWR DC generic TS
and other operational requirements that were
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completely reviewed and approved in the
design certification rulemaking and do not
require a change to a design feature in the
generic DCD are governed by the
requirements in § 50.109 of this chapter.
Changes that require a change to a design
feature in the generic DCD are governed by
the requirements in paragraph A or B of this
section.

2. Changes to U.S. ABWR DC generic TS
and other operational requirements are
applicable to all applicants who reference
this appendix, except those for which the
change has been rendered technically
irrelevant by action taken under paragraph
C.3 or C.4 of this section.

3. The Commission may require plant-
specific departures on generic TS and other
operational requirements that were
completely reviewed and approved, provided
a change to a design feature in the generic
DCD is not required and special
circumstances, as defined in § 2.335 of this
chapter are present. The Commission may
modify or supplement generic TS and other
operational requirements that were not
completely reviewed and approved or require
additional TS and other operational
requirements on a plant-specific basis,
provided a change to a design feature in the
generic DCD is not required.

4. An applicant who references this
appendix may request an exemption from the
generic TS or other operational requirements.
The Commission may grant such a request
only if it determines that the exemption will
comply with the requirements of § 52.7. The
granting of an exemption must be subject to
litigation in the same manner as other issues
material to the license hearing.

5. A party to an adjudicatory proceeding
for the issuance, amendment, or renewal of
a license, or for operation under § 52.103(a),
who believes that an operational requirement
approved in the DCD or a TS derived from
the generic TS must be changed, may petition
to admit such a contention into the
proceeding. The petition must comply with
the general requirements of § 2.309 of this
chapter and must either demonstrate why
special circumstances as defined in § 2.335 of
this chapter are present or demonstrate that
the proposed change is necessary for
compliance with the Commission’s
regulations applicable and in effect, as set
forth in Section V of this appendix. Any
other party may file a response to the
petition. If, on the basis of the petition and
any response, the presiding officer
determines that a sufficient showing has been
made, the presiding officer shall certify the
matter directly to the Commission for
determination of the admissibility of the
contention. All other issues with respect to
the plant-specific TS or other operational
requirements are subject to a hearing as part
of the licensing proceeding.

6. After issuance of a license, the generic
TS have no further effect on the plant-
specific TS. Changes to the plant-specific TS
will be treated as license amendments under
§50.90 of this chapter.

IX. [Reserved]
X. Records and Reporting

A. Records

1. The applicant for this appendix shall
maintain a copy of the generic DCD that
includes all generic changes that are made to
Tier 1 and Tier 2, and the generic TS and
other operational requirements. The
applicant shall maintain the sensitive
unclassified non-safeguards information
(including proprietary information and
security-related information) and safeguards
information referenced in the generic DCD
for the period that this appendix may be
referenced, as specified in Section VII of this
appendix.

2. An applicant or licensee who references
this appendix shall maintain the plant-
specific DCD to accurately reflect both
generic changes to the generic DCD and
plant-specific departures made under Section
VIII of this appendix throughout the period
of application and for the term of the license
(including any periods of renewal).

3. An applicant or licensee who references
this appendix shall prepare and maintain
written evaluations which provide the bases
for the determinations required by Section
VIII of this appendix. These evaluations must
be retained throughout the period of
application and for the term of the license
(including any periods of renewal).

4.a. The applicant for the U.S. ABWR
design shall maintain a copy of the aircraft
impact assessment performed to comply with
the requirements of § 50.150(a) of this
chapter for the term of the certification
(including any periods of renewal).

b. An applicant or licensee who references
this appendix shall maintain a copy of the
aircraft impact assessment performed to
comply with the requirements of § 50.150(a)
of this chapter throughout the pendency of
the application and for the term of the license
(including any periods of renewal).

B. Reporting

1. An applicant or licensee who references
this appendix shall submit a report to the
NRC containing a brief description of any
plant-specific departures from the DCD,
including a summary of the evaluation of
each departure. This report must be filed in
accordance with the filing requirements
applicable to reports in § 52.3.

2. An applicant or licensee who references
this appendix shall submit updates to its
plant-specific DCD, which reflect the generic
changes to and plant-specific departures from
the generic DCD made under Section VIII of
this appendix. These updates shall be filed
under the filing requirements applicable to
final safety analysis report updates in
§§50.71(e) of this chapter and 52.3.

3. The reports and updates required by
paragraphs X.B.1 and X.B.2 of this appendix
must be submitted as follows:

a. On the date that an application for a
license referencing this appendix is
submitted, the application must include the
report and any updates to the generic DCD.

b. During the interval from the date of
application for a license to the date the
Commission makes its finding required by
§52.103(g) of this chapter, the report must be

submitted semi-annually. Updates to the
plant-specific DCD must be submitted
annually and may be submitted along with
amendments to the application.

c. After the Commission makes the finding
required by § 52.103(g), the reports and
updates to the plant-specific DCD must be
submitted, along with updates to the site-
specific portion of the final safety analysis
report for the facility, at the intervals
required by §§50.59(d)(2) and 50.71(e)(4) of
this chapter, respectively, or at shorter
intervals as specified in the license.

Dated: June 23, 2021.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2021-13801 Filed 6—-30-21; 8:45 am]
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 702
RIN 3133-AF03

Transition to the Current Expected
Credit Loss Methodology

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: This final rule facilitates the
transition of federally insured credit
unions (FICUs) to the current expected
credit loss (CECL) methodology required
under Generally Accepted Accounting
Principles (GAAP). The final rule
provides that, for purposes of
determining a FICU’s net worth
classification under the prompt
corrective action (PCA) regulations, the
Board will phase-in the day-one adverse
effects on regulatory capital that may
result from adoption of CECL.
Consistent with regulations issued by
the other federal banking agencies, the
final rule will temporarily mitigate the
adverse PCA consequences of the day-
one capital adjustments, while requiring
that FICUs account for CECL for other
purposes, such as Call Reports. The
final rule also provides that FICUs with
less than $10 million in assets are no
longer required to determine their
charges for loan losses in accordance
with GAAP. These FICUs may instead
use any reasonable reserve methodology
(incurred loss), provided that it
adequately covers known and probable
loan losses. The final rule follows
publication of an August 19, 2020,
proposed rule and takes into
consideration the public comments
received on the proposed rule.

DATES: Effective August 2, 2021.
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FOR FURTHER INFORMATION CONTACT:
Policy and Accounting: Alison L. Clark,
Chief Accountant, Office of
Examinations and Insurance, at (703)
518-6360; Legal: Ariel Pereira, Senior
Staff Attorney, Office of General
Counsel, at (703) 548-2778; or by mail
at National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314.

SUPPLEMENTARY INFORMATION:

I. This Final Rule
II. Background
A. CECL Accounting Methodology
B. The Board’s August 19, 2020, Proposed
Rule
III. Legal Authority
A. The Board’s Rulemaking Authority,
Generally
B. CECL Transition
C. Small FICU Charges for Loan Losses
D. Alternatives to GAAP
IV. Discussion of the Public Comments on
the August 19, 2020, Proposed Rule
A. The Comments, Generally
B. Comments Regarding Transition Phase-
In
C. Comments Regarding GAAP Exemption
for Smaller FICUs
V. Description of Final Rule
A. New Subpart G to Part 702
B. Eligibility for the Transition Provisions
C. NCUA Implementation of the Transition
Provisions
D. Mechanics of the CECL Transition
Provisions
E. Example of Transition Schedule
F. Statutory Limit on Amount of Net Worth
Ratio Change
G. NCUA Oversight
H. Small FICU Determinations of Charges
for Loan Losses
VI. Department of the Treasury Report
VII. Regulatory Procedures
A. Regulatory Flexibility Act
B. Paperwork Reduction Act
C. Executive Order 13132 on Federalism
D. Assessment of Federal Regulations and
Policies on Families
E. Small Business Regulatory Enforcement
Fairness Act

I. This Final Rule

On July 30, 2020, the NCUA Board
(Board) proposed amending the agency’s
regulations to facilitate the adoption by
FICUs of the CECL accounting
methodology as mandated by GAAP.
The proposed rule was subsequently
published in the Federal Register on
August 19, 2020.1 This final rule follows
publication of the August 19, 2020,
proposed rule and takes into
consideration the public comments
received on the proposal. Following
consideration of the comments, the

185 FR 50964 (Aug. 19, 2020). The proposed rule
is available from the Federal Register website at:
https://www.govinfo.gov/content/pkg/FR-2020-08-
19/pdf/2020-16987.pdf.

Board has decided to make the
following changes to the proposed rule:
1. The Board has made a technical

change to the regulatory text for
purposes of clarity. The Board has
removed the references to specific
calendar dates in the discussion of the
transition period for the phase-in. The
regulatory text now consistently refers
to fiscal years.

2. The final rule also clarifies that
state-chartered FICUs with less than $10
million in assets and that are required
by state law to comply with GAAP are
eligible for the transition phase-in.

Section IV. of this preamble
summarizes the significant issues raised
by the public commenters on the
proposed rule, as well as the Board’s
responses to these issues, including the
Board’s rationale for making the change
listed above.

II. Background

A. CECL Accounting Methodology

The CECL standard applies to all
banks, savings associations, credit
unions,? and financial institution
holding companies, regardless of size,
that file regulatory reports for which the
reporting requirements conform to
GAAP. Adoption of CECL is expected to
result in greater transparency of
expected losses at an earlier date during
the life of a loan.

The Federal Accounting Standards
Board (FASB), which establishes the
GAAP standards, provided a staggered
effective date for CECL. In doing so, it
has recognized two classes of
institutions subject to CECL: (1) Public
business entities (PBEs) that meet the
definition of a U.S. Securities and
Exchange (SEC) filer, excluding entities
eligible to be smaller reporting
companies (SRCs) as defined by the
SEC, and (2) all other entities, which
includes FICUs. The effective date for
SEC-filers (other than SRCs) was fiscal
years beginning after December 15,
2019. All other entities (including all
FICUs) are required to commence
implementation of the standard for
fiscal years beginning after December
15, 2022.3 All entities subject to CECL,

2CECL applies to all credit unions, irrespective
of whether the credit union is federally insured or
whether it is chartered federally or under state law.

3FASB originally established the following three
categories of entities subject to CECL: (1) PBE SEC
filers; (2) PBEs that are not SEC filers; and (3) non-
PBEs (including FICUs). The original
implementation date for non-PBEs was December
15, 2020. FASB subsequently delayed the
implementation date for non-PBEs until December
15, 2021. (https://www.fasb.org/jsp/FASB/
Document_C/DocumentPage?cid=1176168232528&
acceptedDisclaimer=true) FASB issued a second
update consolidating the entities subject to CECL
into two categories (SEC filers (not including SRCs)

however, may voluntarily elect to adopt
CECL earlier than the specified
implementation date, commencing as
early as fiscal years beginning after
December 15, 2018, including interim
periods within those fiscal years.4

CECL differs from the incurred loss
methodology currently used by FICUs in
several key respects. Most significantly
for purposes of this rulemaking, CECL
requires the recognition of lifetime
expected credit losses for financial
assets measured at amortized cost, not
just those credit losses that have been
incurred as of the reporting date. CECL
also requires the incorporation of
reasonable and supportable forecasts in
developing an estimate of lifetime
expected credit losses, while
maintaining the current requirement for
consideration of past events and current
conditions. Furthermore, the probable
threshold for recognition of allowances
in accordance with the incurred loss
methodology is removed under CECL.
Taken together, estimating expected
credit losses over the life of an asset
under CECL, including consideration of
reasonable and supportable forecasts but
without applying the probable threshold
that exists under the incurred loss
methodology, results in earlier
recognition of credit losses.®

Upon adoption of CECL, an
institution will record a cumulative-
effect adjustment to retained earnings
(known as “‘the day-one adjustment”).

and all other entities) and further extending the
implementation dates as described above. (https://
www.fasb.org/jsp/FASB/Document_C/
DocumentPage?cid=1176173775344&accepted
Disclaimer=true).

4FASB ASU No. 2016-13, Financial
Instruments—Credit Losses (Topic 326),
Measurement of Credit Losses on Financial
Instruments, June 2016, page 5. FASB ASU No.
2016-13 is available at: https://www.fasb.org/jsp/
FASB/Document_C/DocumentPage&cid=
1176168232528. Section 4014 of the Coronavirus
Aid, Relief, and Economic Security (CARES) Act
(Pub. L. 116-136) suspended mandatory
compliance with GECL between March 27, 2020
(the date of enactment of the CARES Act) and the
earlier of: (1) The date on which the national
emergency concerning the novel coronavirus
disease (COVID—19) outbreak declared by the
President on March 13, 2020, under the National
Emergencies Act (50 U.S.C. 1601 et seq.) terminates;
or (2) December 31, 2020. This provision is not
applicable to virtually any FICU because, as noted,
they are not required to begin compliance with
CECL until December 15, 2022, and a very small
number have adopted it earlier voluntarily.

5 See Frequently Asked Questions on the New
Accounting Standard on Financial Instruments—
Credit Losses, issued by the Board of Governors of
the Federal Reserve System, the Federal Deposit
Insurance Corporation, the National Credit Union
Administration, and the Office of the Comptroller
of the Currency on April 3, 2019, for a more
comprehensive discussion of the changes made by
CECL to existing GAAP standards. The document
is available at: https://www.ncua.gov/files/letters-
credit-unions/financial-instruments-credit-losses-
fags.pdf.
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The day-one adjustment will be equal to
the difference, if any, between the
amount of credit loss allowances
required under the incurred loss
methodology and the amount of credit
loss allowances required under CECL. A
critical consideration for institutions
subject to the new accounting rules will
be the impact of CECL on capital.
Institutions could experience a sharp
increase in expected credit losses on the
effective date as a result of the day-one
adjustment, which could lower their
capital classification under relevant
statutory and regulatory authorities
(such, as for example, under the Board’s
PCA regulations for credit unions).

B. The Board’s August 19, 2020,
Proposed Rule

The Board issued the August 19,
2020, proposed rule to mitigate the
adverse effects on a FICU’s PCA
classification that may result from the
day-one adjustment. Specifically, the
proposed rule provides that, for
purposes of the PCA regulations, the
Board will phase-in the day-one effects
on a FICU’s net worth ratio over a three-
year period (12 quarters). The proposed
phase-in is consistent with the similar
three-year phase-in provided by the
other banking agencies to alleviate the
impacts of adopting CECL on the
banking organization subject to their
supervision.®

Under the proposed rule, the phase-in
would only be applied to those FICUs
that adopt the CECL methodology for
fiscal years beginning on or after
December 15, 2022. FICUs that elect to
adopt CECL earlier than the deadline
established by FASB would not be
eligible for the phase-in. Further, unlike
banking organizations subject to the rule
issued by the other banking agencies,
eligible FICUs would not have the
choice of opting into (or out of) the
phase-in. Rather, the Board will apply
the phase-in for all FICUs that meet the
prescribed eligibility criteria.

FICUs would continue to calculate
their net worth in accordance with
GAAP and would also continue to be
required to account for CECL for all
other purposes, such as Call Reports.
Further, under the proposed rule, FICUs
with less than $10 million in assets
would no longer be required to
determine their charges for loan losses
in accordance with GAAP. This
provision would eliminate the adverse

6 See the February 14, 2019, proposed rule
published by the Office of Comptroller of the
Currency, the Federal Reserve Board, and the
Federal Deposit Insurance Corporation, at 84 FR
4222 (February 14, 2019), and modified by interim-
final rule published on March 31, 2020, at 62 FR
17723 (March 31, 2020).

PCA consequences for smaller FICUs
resulting from CECL. The Board’s
regulations would allow these FICUs to
instead make charges for loan losses in
accordance with any reasonable reserve
methodology (incurred loss), provided
that it adequately covers known and
probable loan losses. Accordingly,
FICUs in this asset-size category that
choose to use the incurred loss
methodology would not be subject to
the phase-in described in this proposed
rule.

Interested readers should refer to the
preamble of the Board’s August 19,
2020, proposed rule for additional
background information regarding the
proposed regulatory changes.

III. Legal Authority

A. The Board’s Rulemaking Authority,
Generally

The Board is issuing this final rule
pursuant to its authority under the
Federal Credit Union (FCU) Act.” The
FCU Act grants the Board a broad
mandate to issue regulations governing
both federal credit unions and all
FICUs. For example, section 120 of the
FCU Act is a general grant of regulatory
authority and authorizes the Board to
prescribe rules and regulations for the
administration of the act.8 Other
provisions of the FCU Act, confer
specific rulemaking authority to address
prescribed issues or circumstances. For
example, section 216 of the FCU Act
directs the Board to establish by
regulation a system of PCA to restore the
net worth of FICUs.? This final rule is
being issued under both the general
rulemaking authority conferred by
section 120 of the FCU Act and also, as
discussed below, the more specific grant
of authority under section 216.

B. CECL Transition

Section 216 of the FCU Act authorizes
the NCUA Board to issue regulations
adjusting the net worth ratio
requirements for FICUs if the other
“banking agencies increase or decrease
the required minimum level for the
leverage limit” pursuant to section 38 of
the Federal Deposit Insurance (FDI)
Act.10 In addition, section 216 of the
FCU Act also requires that the Board

712 U.S.C. 1751 et seq.

812 U.S.C. 1766(a).

912 U.S.C. 1790d. Other provisions of the FCU
Act providing the Board with specific rulemaking
authority include section 207 (12 U.S.C. 1787),
which is a specific grant of authority over share
insurance coverage, conservatorships, and
liquidations. Section 209 (12 U.S.C. 1789) grants the
Board plenary regulatory authority to issue rules
and regulations necessary or appropriate to carry
out its role as share insurer for all FICUs.

1012 U.S.C. 1790d(c)(2)(A).

determine—in consultation with the
other banking agencies—‘‘the reason for
the increase or decrease in the required
minimum level for the leverage limit
also justifies adjustment to the net
worth ratios.” 11 In accordance with the
consultation requirements, the NCUA,
at the proposed rule stage, briefed
relevant staff of the other banking
agencies of the contents and purposes of
this rulemaking.

With regards to the other factor
identified in the quoted statutory
language, the February 14, 2019, final
rule does not directly raise or lower the
leverage limit,12 or any other of the
capital ratios applicable to banking
organizations. For example, the leverage
limit (defined as the ratio of tier 1
capital to average total consolidated
assets) remains unchanged at 4 percent.
Nevertheless, the stated intent of the
other banking agencies was to
effectively modify the capital ratios for
purposes of PCA oversight. Accordingly,
the NCUA has determined that both
conditions set forth in section 216 have
been satisfied for purposes of issuing
this proposed rule.13

The effects of the proposed phase-in
on a FICU’s net worth calculations are
consistent with section 216 of the FCU
Act and closely modeled on the CECL
transition provisions issued by the other
banking agencies. Specifically, the final
rule is narrowly tailored to temporarily
mitigating the impacts of CECL adoption
on the PCA classification of a FICUs net
worth. This final rule does not adjust
the numeric net worth ratios under the
NCUA'’s PCA system. Further, the rule
does not revise the definition of net
worth, and FICUs will continue to
calculate their net worth and net worth
ratios in accordance with existing
statutory and regulatory requirements.
The sole purpose of the phase-in is to
aid FICUs in adjusting to the new GAAP
standards in a uniform manner and
without disrupting their ability to serve
their members.

The Board notes that while section
216 defines “net worth”—the numerator
for determining the net worth ratio—it
does not define the term “total assets,”
which comprises the denominator of the
equation. The definition of the term is

1112 U.S.C. 1790d(c)(2)(B).

12 Termed the “leverage ratio” in the banking
agencies’ regulations governing capital adequacy
standards. See, 12 CFR 12 CFR 3.10 (OCC), 217.10
(FRB), and 324.10 (FDIC).

13 The Board also finds that the other banking
agencies’ March 31, 2020, interim final rule on this
subject does not affect this analysis because it
affects only those banking organizations that have
adopted CECL as of 2020 and does not alter the
three-year phase-in for other banking organizations
that are covered in the same category of FASB’s
standards.
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left to the regulatory discretion of the
Board. The Board has elected to exercise
this discretion and defined “total
assets” in part 702. Specifically, the
regulations provide that a FICU’s total
assets may be measured by either its (1)
average quarterly balance; (2) average
monthly balance; (3) average daily
balance; or (4) quarter-end balance.1# As
an alternative to the phase-in that would
be provided by this final rule, the Board
could have elected to revise the
definition of “total assets” in a manner
enabling FICUs to effect the CECL day-
one adjustments without undue adverse
consequences. The Board opted for the
phase-in given its simplicity and ease of
administration. Nonetheless, the Board
acknowledges that an alternative legal
basis exists for rulemaking to mitigate
the consequences of CECL
implementation.

C. Small FICU Charges for Loan Losses

Section 202 of the FCU Act requires
that, in general, “applicable reports and
statements required to be filed with the
Board shall be uniform and consistent
with” GAAP.15 The statute, however,
also provides an exception to GAAP
compliance for FICUs with total assets
of “less than $10,000,000, unless
prescribed by the Board or an
appropriate State credit union
supervisor.” 16

The Board’s regulations in § 702.402
require that charges for loan losses be
made in accordance with GAAP and
does not distinguish based on the asset
size of FICUs. In effect, § 702.402
exercises the Board’s discretion under
section 202 of the FCU Act to override
the exception for smaller FICUs by
prescribing regulations. The Board has
elected to once again exercise its
statutory discretion under section 202 of
the FCU Act. The Board’s regulations
will no longer require that FICUs with
total assets less than $10 million make
charges for loan losses in accordance
with GAAP. Instead the regulations will
allow these FICUs to make such charges
under any reasonable reserve
methodology (incurred loss) provided it
adequately covers known and probable
loan losses. The transition provisions
described above apply to FICUs
adopting CECL. Accordingly, smaller
FICUs that elect to use a non-GAAP
measure are not eligible for the phase-
in.
The Board also notes that section 202
of the FCU Act could also potentially,
as an alternative to the provisions
discussed above, authorize the Board to

1412 CFR 702.2(k).
1512 U.S.C. 1782(b)(6)(C)(i).
1612 U.S.C. 1782(b)(6)(C)(iii).

provide a transition of the day-one
effects of CECL implementation. This
provision authorizes the Board to
prescribe an accounting principle for
application to any FICU if the Board
determines that the application of a
GAAP principle is not appropriate.
Because the Board has clear authority to
effect the transition to CECL under
section 216, it is not necessary to rely
on section 202.

IV. Discussion of the Public Comments
on the August 19, 2020, Proposed Rule

A. The Comments, Generally

The public comment period on the
proposed rule closed on October 19,
2020. The NCUA received 18 public
comments on the proposal. Comments
were received from individual FICUs, as
well as from national, state, and regional
organizations representing FICUs.

Thirteen of the commenters objected
to FASB’s application of CECL to FICUs,
largely due to the anticipated negative
impact of the day-one adjustment. The
commenters wrote that FICUs building
reserves to meet the CECL benchmark
will be diverting funds that could
otherwise be used to provide credit to
members and communities during the
ongoing COVID-19 event. They urged
the NCUA to continue exploring all
avenues, including working with FASB,
to exempt FICUs from the CECL
requirements.

While believing CECL should not
apply to FICUs at all, the commenters
unanimously supported the proposed
rule. The commenters commended the
Board’s efforts to assist FICUs with the
transition to the CECL methodology.
Several of these commenters, however,
also offered suggested changes to the
proposed rule.

NCUA Response: The Board
appreciates the support expressed by
the commenters, as well as the specific
questions and concerns raised in their
individual comments. The Board has
addressed these specific comments
below. The Board reiterates its belief
that, given the unique characteristics of
the credit union industry, the CECL
accounting standards should not apply
to FICUs. The Board will continue to
work with FASB, the other banking
agencies, and appropriate stakeholders
to exempt FICU from these standards.

B. Comments Regarding Transition
Phase-In

Comment: Mandatory opt-in for
transition phase-in. Under the proposed
rule, FICUs would not have the option
of electing whether to opt into (or out
of) the transition provisions. Several
commenters urged the NCUA to

reconsider this automatic approach and
provide a FICU with the ability to opt
into or out of the transition provisions
based on its financial condition. The
commenters wrote that, for strategic
reasons, some FICUs may wish to
recognize the full cost and adverse effect
on their capital of CECL in one year
rather than phasing in the adverse
effects over a prolonged period. The
commenters wrote that if the NCUA
decides it must determine eligibility, the
agency should expand the factors upon
which the determination is made
beyond a reduction in earnings caused
by the application of CECL. For
example, the NCUA might consider
additional factors, such as asset quality
and overall risk in the loan portfolio,
current financial condition of the credit
union, and the current state of the
economy at the time of the
determination. Alternatively, the NCUA
could limit the mandatory opt-in for
FICUs with a lower CAMEL rating.

NCUA Response: The Board has
declined to adopt these comments. As
the commenters note, it is true that
some FICUs will have a business
rationale for recognizing the day-one
effects of CECL on their capital ratios.
This final rule does not compel any
FICU to make use of the transition
phase-in. A FICU that determines
adoption of CECL is in its best interests
has the option to do so, and is free to
make this decision at any time until the
effective date established by FASB for
CECL implementation (fiscal years
beginning after December 15, 2022). The
Board continues to believe, however,
that requiring an affirmative opt-in from
the majority of FICUs that require the
phase-in would constitute an
unnecessary administrative exercise.
Automatic implementation of the phase-
in by the NCUA will help to ensure its
uniform application and that its benefits
are provided to the greatest possible
number of eligible FICUs.

Comment: Option for longer phase-in.
Two commenters suggested that the
NCUA consider granting longer phase-in
requests when a FICU’s projected
capital level after three years is expected
to remain below normal. According to
the commenters, such flexibility would
allow FICUs to focus on restoring
capital levels during an appropriately
tailored phase-in timeframe rather than
bracing for adverse supervisory
consequences or the administrative
burden of heightened examiner
scrutiny.

NCUA Response: The Board believes
that the three-year period will suffice to
alleviate the most detrimental impacts
on a FICU’s capital ratios resulting from
adoption of CECL. Further, and as noted
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above, the Board is promulgating this
rule pursuant to the legal authority
conferred by section 216 of the FCU Act.
In general, section 216 charges the
NCUA with establishing PCA
regulations that are “‘comparable” to
section 38 of the FDI Act—the statute
that applies PCA to other federally
insured depository institutions.'” More
specifically with regards to this
rulemaking, section 216 authorizes the
Board to “correspondingly” revise its
regulations in response to changes made
by the other banking agencies to the
leverage limit under section 38 of the
FDI Act.?8 In accordance with these
statutory directives, the phase-in
provided by this final rule is modelled
on the transition provisions adopted by
the other banking agencies, and
provides a similar three- year phase-in
period.1® The Board therefore declines
to make the suggested change in order
to maintain consistency with the CECL
transition provisions issued by the other
banking agencies.

Comment: Redefining “‘total assets’ in
the net worth calculation. Related to the
preceding comment, one commenter
noted the preamble language stating that
“[a]s an alternative to the to the phase-
in. . .the Board could have elected to
revise the definition of ‘total assets’ in
a manner enabling FICUs to effect the
CECL day-one adjustments without
undue adverse consequences.”” 20 The
commenter wrote that, while the
NCUA’s reliance on the authority
provided by section 216 of the FCU Act
is understandable from an
administrative standpoint, the agency
should consider issuing using the
alternative ‘““total assets” framework to
grant FICUs more options, such as the
ability to choose a longer phase-in
period.

NCUA Response: The commenter is
correct that the Board, in large measure,
opted for the phase-in due to its ease of
administration. Ensuring the
administrative simplicity of its
regulations is a significant consideration
for the Board, especially during this
pandemic period and the resulting
economic fallout. Ease of
administration, however, was only one
of several considerations that factored
into the Board’s decision. In making
note of the statutory authority to re-
define “total assets” in the preamble to
the August 19, 2020, proposed rule, the

1712 U.S.C. 1790d(b)(1)(A). Section 38 of the FDI
Act, 12 U.S.C. 18310, was added by section 131 of
the Federal Deposit Insurance Corporation
Improvement Act, Public Law 102-242, 105 Stat.
2236 (1991).

18 Supra, note 10.

19 Supra, note 6.

20 Supra note 1 at 50966—-50967.

Board simply wished to acknowledge
the existence of an alternative legal
basis for this rulemaking. A rule
implementing this alternate statutory
authority would have almost surely
been more time-consuming and
complex than the phase-in. The re-
definition of “total assets”” might have
possible effects beyond CECL
implementation to include the NCUA’s
PCA system as a whole. Moreover, and
as noted previously, the NCUA is
statutorily charged to maintain PCA
regulations that are ‘‘comparable” with
section 38 of the FDI Act. A change to
the definition of ““total assets” would
require careful analysis to ensure
compliance with the statutory
comparability requirement. Given these
considerations, the Board continues to
believe that a phase-in issued on the
authority provided by section 216 of the
FCU Act is the most effective,
administratively simple, and quickest
manner to mitigate the day-one impacts
of CECL implementation on FICUs.

Comment: Non-calendar fiscal years.
One commenter objected that the
proposed regulatory text measures the
phase-in benefit by calendar dates and
fails to account for FICUs that have non-
calendar fiscal years. Specifically, the
commenter wrote that the regulatory
text refers to specific calendar date in
the provisions for measuring the CECL
transition amount. The commenter
wrote that the calendar dates fail to
capture the impact for FICUs with non-
calendar fiscal years. The commenter
wrote that this is inconsistent with the
preamble, which references a credit
union’s fiscal year and, in Section IILE.,
refers to a hypothetical FICU with a
calendar fiscal year, impliedly
acknowledging that FICUs may have a
fiscal year other than a calendar fiscal
year.21 The commenter also noted that
the regulation issued by the other
banking agencies defines the CECL
transition amount based on the
regulated entity’s fiscal year without
referencing specific dates.22 The
commenter suggested that to remedy
this problem, the NCUA should follow
the approach of the other banking
agencies and define the CECL
transitional amount by reference to a
credit union’s fiscal year rather than set
calendar dates.

NCUA Response: As the commenter
notes, the preamble to the proposed rule
correctly provides that the transition
period is based on the credit union’s
fiscal year (which may be a non-
calendar year in the case of state-
chartered credit unions) and not on

21]d. at 50968.
2212 CFR 3.301(b)(2).

specific dates. The commenter notes
preamble language referencing the
possibility of a non-calendar year fiscal
year. Another example is the preamble
language providing that “[t]he
difference in retained earnings
constitutes the transitional amount that
would be phased-in to the net worth
ratio calculation over the proposed
transition period, which would be the
three-year period (twelve quarters)
beginning the first day of the fiscal year
in which the FICU adopts CECL”
(emphasis added).23 The Board agrees
that the references to specific dates were
potentially confusing. The Board has
therefore removed the references to
specific calendar dates, and the
regulatory text now consistently refers
to fiscal years.

Comment: Calculation of transitional
amount. One commenter noted that
proposed § 702.703(b)(2) defines the
transition amount for the fourth through
twelfth quarters as the difference
between a FICU’s retained earnings on
December 31, 2023 and December 30,
2024. The commenter wrote that the
NCUA may have intended to refer to
years 2022 and 2023 in this provision,
since this measurement of the CECL
transitional amount applies to Call
Reports filed beginning on the first day
in 2024, and it does not seem feasible
to calculate the amount by reference to
a figure that cannot be determined until
the last day in 2024.

NCUA Response: As noted in the
preceding response, the NCUA has
removed the references to specific
calendar dates in the regulatory text. For
purposes of calculating the fourth
through twelfth quarters of the
transition period, the regulatory text
now provides that the CECL transitional
amount is equal to the difference
between the credit union’s retained
earnings as of the end of the fiscal year
in which the credit union adopts CECL
and the credit union’s retained earnings
as of the beginning of its next fiscal
year.

Comment: Examinations and stress
testing. Several comments, while
generally supportive of the proposed
rule, had questions regarding the NCUA
examination and stress testing protocols
resulting from its implementation. One
of these commenters suggested that the
NCUA should consider implementing
streamlined procedures for evaluating
capital plans (including net worth
restoration plans) when a FICU is
expected to encounter capital stresses
related to CECL adoption that persist
after any applicable phase-in period.
Another commenter warned that

23 Supra note 1, at 50967.
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incorporating CECL into the stress
testing regimen will increase capital
volatility within the modelling and
complicate stress testing estimations.
The commenter urged the NCUA to
continue discussions with covered
FICUs and state regulators to ensure the
regulatory stress testing framework can
incorporate CECL when appropriate.

NCUA Response: The NCUA will
monitor and periodically assess the
efficacy of the CECL transition phase-in
provisions. The Board will take these
comments regarding capital plans and
stress testing under advisement and,
should it be deemed necessary, issue
supplemental guidance or implement
revised procedures to assist FICUs in
their implementation of the rule.

Comment: Need for Call Report
guidance. One of the commenters
requested clarification on how the
phased-in retained earnings would be
reported on a FICU’s Call Report. For
example, the commenter asked whether
the Call Report will reflect the phase-in
adjustment through the addition of a
new field.

NCUA Response: The Board notes
that a new field has been provided in
the Call Report for purposes of the
phase-in. The NCUA will issue
additional guidance and Call Report
revisions as deemed necessary to assist
FICUs in implementing this final rule.

C. Comments Regarding GAAP
Exemption for Small FICUs

Comment: Future ability to phase-in
CECL. Five commenters encouraged the
NCUA to authorize a FICU
accumulating $10 million, or greater, in
assets after CECL has been implemented
to phase-in the day-one negative impact.
These commenters wrote that the one-
time adjustment will be equally
injurious to FICUs adopting CECL in the
future and compensating for that is as
important as doing so now.

NCUA Response: The Board has not
revised the rule in response to these
commenters. The final rule is designed
to facilitate a FICU’s transition to CECL
without disrupting its ability to serve its
members as a result of a PCA re-
classification. Unlike FICUs that already
(or soon will) exceed the $10 million
asset threshold for GAAP compliance,
other FICUs will have more time and be
better positioned to adjust their asset
growth. The Board expects that smaller
FICUs will undertake the necessary
analysis to determine the possible
impact of coming into GAAP
compliance in developing their business
plans. As a result, the Board does not
believe that the phase-in is necessary or
appropriate for such FICUs.

Comment: Transition phase-in for
small federally insured state-chartered
credit unions subject to GAAP. As
provided in the preamble to the
proposed rule, the exemption from the
GAAP standards does not extend to
smaller State-chartered FICUS that are
required to comply with GAAP under
State law.24 One commenter inquired
about the ability of these state-chartered
FICUs to use the transition phase-in.
The commenter noted that the
regulatory text does not specify if these
credit union are eligible for the
transition provision. The commenter
recommended the NCUA'’s final rule
should make the proposed three-year
phase-in available to FICUs that must
follow GAAP, regardless of the size of
the FICU.

NCUA Response: The transition
provisions were designed to apply to all
FICUs that adopt CECL, irrespective of
their asset size. As the preamble to the
proposed rule makes clear, the only
FICUs “‘not eligible for the phase in” are
“smaller FICUs that elect to use a non-
GAAP measure.” 25 State-chartered
FICUs that are required by state law to
follow GAAP are prohibited from
making such election. Accordingly, the
Board intended them to be eligible for
the transition relief provided by this
rulemaking. The Board has revised the
regulatory text to clarify the eligibility of
these credit unions. The final rule
clarifies that state-chartered FICUs with
less than $10 million in assets and that
are required by state law to comply with
GAAP are eligible for the transition
phase-in.

Alternative GAAP structure for FICUs.
The preamble to the proposed rule notes
that “section 202 of the FCU Act could
also potentially, as an alternative to the
provisions [of the proposed rule],
authorize the Board to provide a
transition of the day-one effects of CECL
implementation.” 26 This provision
authorizes the Board to prescribe an
alternative accounting principle to
GAAP, so long as it is “no less
stringent”” than the GAAP principle it
replaces.2?

Four commenters wrote that the
NCUA should consider the question of
what constitutes an accounting standard
that ““is no less stringent” than GAAP
for the purpose of expanding the scope
of CECL relief. In doing so, commenters
suggested that the NCUA might explore
the possibility of a revised incurred loss
methodology that allows more flexible
evaluation of qualitative and

24]d.
251d.
26 Id.
2712 U.S.C. 1782(b)(6)(C)(ii).

environmental factors. The commenters
also suggested that the NCUA should
work directly with the FASB to advance
an interpretation of the “no less
stringent” requirement that recognizes
the unique burden that CECL poses for
FICUs. One of these commenters wrote
that the NCUA should request that
FASB recognize the incurred loss
methodology as an appropriate
alternative accounting principle under
section 202 of the FCU Act.

NCUA Response: The development of
an alternate set of accounting standards
that are “no less stringent” than GAAP
would be a complex and time-
consuming endeavor necessitating
consultations with FASB and other
stakeholders. At this time, the Board
believes that GAAP compliance is the
most effective way to help ensure that
financial reporting is transparent and
consistent between FICUs. The Board,
however, will continue to explore ways
to alleviate the compliance burdens
imposed by GAAP. As noted, the Board
is committed to working with FASB, the
other banking agencies, and appropriate
stakeholders on a possible exemption
for FICUs from the CECL accounting
standards.

Comment: Transition phase-in for
small federally insured state-chartered
credit unions subject to GAAP. As
provided in the preamble to the
proposed rule, the exemption from the
GAAP standards does not extend to
smaller state-chartered FICUS that are
required to comply with GAAP under
state law.28 One commenter inquired
about the ability of these state-chartered
FICUs to use the transition phase-in.
The commenter noted that the
regulatory text does not specify if these
credit union are eligible for the
transition provision. The commenter
recommended the NCUA’s final rule
should make the proposed three-year
phase-in available to FICUs that must
follow GAAP, regardless of the size of
the FICU.

NCUA Response: The transition
provisions were designed to apply to all
FICUs that adopt CECL, irrespective of
their asset size. As the preamble to the
proposed rule makes clear, the only
FICUs “not eligible for the phase in” are
“smaller FICUs that elect to use a non-
GAAP measure.” 29 State-chartered
FICUs that are required by state law to
follow GAAP are prohibited from
making such election. Accordingly, the
Board intended them to be eligible for
the transition relief provided by this
rulemaking. The Board has revised the
regulatory text to clarify the eligibility of

28]d.
291d.
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these credit unions. The final rule
clarifies that state-chartered FICUs with
less than $10 million in assets and that
are required by state law to comply with
GAAP are eligible for the transition
phase-in.

Comment: GAAP relief for federally
insured state-chartered credit unions.
As noted above, the preamble to the
proposed rule provides that state-
chartered FICUs subject to state laws
and regulations may be required to
comply with GAAP or other accounting
standards under applicable state
requirements.3% One commenter wrote
that approximately half the states either
have explicit statutory or regulatory
requirements for all FISCUs to comply
with GAAP, or it is unclear whether
such an express requirement exists. Two
commenters suggested that the NCUA
should work with the appropriate
supervisory authorities to promote
regulatory relief in states where the
impediments are regulatory in nature.
For those states with statutory mandates
regarding GAAP adherence, the
commenter asked that the NCUA pursue
potential legislative fixes and to notify
state legislative leaders of the exemption
and the advantage federal credit unions
would have over similarly sized FISCUs
if not provided legislative relief.

NCUA Response: The Board will
continue to work with FASB and other
stakeholders, including appropriate
State regulators, to minimize the
detrimental impacts of GAAP
compliance on FICUs. The Board also
notes that, as discussed in the preceding
comment response, state-chartered
FICUs with less than $10 million in
assets and that are required by state law
to comply with GAAP are eligible for
the transition phase-in.

V. Description of Final Rule
A. New Subpart G to Part 702

The final rule adds a new subpart G
to the PCA regulations in 12 CFR part
702, captioned “CECL Transition
Provisions.” New subpart G applies to
FICUs that meet the eligibility criteria
specified in the final rule.
Notwithstanding the CECL transition
provisions, all other aspects of part 702
would continue to apply.

B. Eligibility for Transition Provisions

FICUs that have not adopted CECL
prior to their first fiscal year beginning
after December 15, 2022 (the
implementation date established by
FASB) are eligible for the phase-in. The
NCUA will use the phase-in to
determine the FICU’s net worth category

30 Supra note 1, at 50965.

under § 702.102 or § 702.202 (for FICUs
statutorily defined as “new”). To be
eligible for the transition provision, the
FICU must record a reduction in
retained earnings due to the adoption of
CECL.

C. NCUA Implementation of the
Transition Provisions

Eligible FICUs would not have the
option of electing whether to opt-into
(or out of) the transition provisions.
Although this differs from the other
banking agencies’ rule, it is consistent
with the goal of this rulemaking to
mitigate disruptions caused by CECL
adoption. As noted, eligibility for the
transition provision is limited to those
FICUs for which the phase-in is truly
necessary—that is, they will experience
a reduction in retained earnings as a
result of CECL. The Board believes that
requiring these FICUs to affirmatively
opt-into the transition provisions would
constitute an unnecessary
administrative exercise to confirm their
already obvious need for the phase-in.
Automatic implementation of the phase-
in by the NCUA will help to ensure its
uniform application and that its benefits
are provided to the greatest possible
number of eligible FICUs.

The final rule issued by the other
banking agencies relies on banking
organizations to calculate the phase-in
amounts. In contrast, the NCUA will
make the required phase-in calculations.
As above, the Board has determined that
this will help ensure the uniform
implementation of the phase-in, as well
as facilitate the accurate calculation of
the transition amounts.

D. Mechanics of the CECL Transition
Provisions

To calculate the transitional amount
under the CECL transition provision, the
NCUA will compare the differences in
a FICU’s retained earnings between: (1)
The FICU’s closing balance sheet
amount for the fiscal year-end
immediately prior to its adoption of
CECL (pre-CECL amount); and (2) the
FICU’s balance sheet amount as of the
beginning of the fiscal year in which the
FICU adopts CECL (post-CECL amount).
The difference in retained earnings
constitutes the transitional amount that
would be phased-in to the net worth
ratio calculation over the proposed
transition period, which would be the
three-year period (twelve quarters)
beginning the first day of the fiscal year
in which the FICU adopts CECL.
Specifically, a FICU’s CECL transitional
amount would be the difference
between the pre-CECL and post-CECL
amounts of retained earnings.

The NCUA will phase-in the FICU’s
CECL transitional amount. The NCUA
would also phase-in the CECL
transitional amount to the FICU’s total
assets for purposes of the net worth
ratio. Both the FICU’s retained earnings
and total assets would be deemed
increased by the CECL transitional
amount. The CECL transitional amount
would be phased-in over the transition
period on a straight-line basis
automatically as part of the Call Report.

As noted, FICUs are currently
required to commence implementation
of the standard for fiscal years beginning
after December 15, 2022. In determining
the net worth ratio of a FICU, the NCUA
will deem retained earnings and total
assets as reported on the Call Report to
be increased by 100 percent of the
FICU’s CECL transitional amount during
the first three reporting quarters of the
fiscal year in which the FICU adopts
CECL. The FICU may use this period to
build capital and to make resulting
material adjustments to its CECL
transitional amount. The NCUA will
base its subsequent calculations
regarding the phase-in based on the
CECL transitional amount reported by
the FICU as of the fourth reporting
quarter of the fiscal year in which the
FICU adopts CECL, and further
adjustments to the amount are not
permitted.

Beginning with the fourth reporting
quarter of the fiscal year in which the
FICU adopts CECL, the NCUA will
deem retained earnings and total assets
to be increased by 67 percent of the
FICU’s CECL transitional amount. This
percentage will be decreased to 33
percent beginning with the fourth
quarterly Call Report of the following
fiscal year (the eighth reporting quarter
of the FICU’s CECL implementation).
Commencing with the twelfth reporting
quarter of the FICU’s CECL
implementation, the FICU’s net worth
ratio will completely reflect the day-one
effects of CECL. All other items
remaining equal, this computation will
result in a gradual phase-in of the CECL
day-one effects.

E. Example of Transition Schedule

As an example of the proposed phase-
in, consider a hypothetical FICU that
has a calendar fiscal year. On the
closing balance sheet date immediately
prior to adopting CECL, the FICU has
$10 million in retained earnings and $1
million of Allowance for Loan and
Lease Losses (ALLL) (i.e., credit loss).
On the opening balance sheet date of
January 1, 2023, immediately after
adopting CECL, the FICU determined it
needs $1.2 million of allowance for
credit losses. The FICU would recognize
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the adoption of CECL by recording a
reduction in beginning retained
earnings of $200,000. For each of the
first three quarterly reporting periods in
2023, the NCUA would deem both the
FICU’s retained earnings and total assets
to be increased by the full $200,000.
Commencing with the fourth quarterly
Call Report submitted in 2023 the
FICU’s retained earnings and total assets
would be deemed increased by $134,000

($200,000 x 67 percent), for purposes of
calculating the FICU’s net worth ratio.
The $134,000 increase would remain
constant for the first three quarters in
2024. Starting with the fourth quarterly
Call Report in 2024, retained earnings
and total assets would be deemed
increased by $66,000 ($200,000 x 33
percent). Using the same mathematical
equation, the $66,000 increase would
remain constant for the first three

quarters in 2025. Upon the FICU’s
submission of its fourth quarterly report
in 2025, there would be zero increase in
retained earnings and total assets, thus
the FICU’s net worth ratio will
completely reflect the day-one effects of
CECL.

Table 1 presents the example above in
tabular format:

TABLE 1—EXAMPLE OF A CECL TRANSITION PROVISION SCHEDULE

[Calendar fiscal year]

Transitional amounts applicable during each quarter of the
transition period (12 quarters total)
Quarters 4-7 | Quarters 811 | Quarter 12
Transitional Quarters 1-3 Full
In thousands amount Four quarters | Four quarters recognition
at 67% at 33% of day-one
(4th quarter of | (4th quarter of adjustment
First three 2023 and first | 2024 and first | (commencing
quarters three quarters | three quarters 4th quarter
of 2023 of 2024) of 2025) of 2025)
Increase retained earnings and total assets by the CECL transitional amount ... $200 $200 $134 $66 0

F. Statutory Limit on Amount of Net
Worth Ratio Change

Section 216 of the FCU Act limits any
change to the net worth ratio thresholds
for each of the five net worth categories
to “an amount that is equal to not more
than the difference between the required
minimum level most recently
established by the Federal banking
agencies and 4 percent of total assets
(with respect to institutions regulated by
those agencies).” 31 The limitation is not
applicable to this final rule because, as
noted above, the Board is following the
lead of the other banking agencies and
not modifying any specific net worth
ratio threshold amount. Therefore,
applying this element would be
impracticable and would frustrate the
purpose of the statutory provision.
While the effect of the proposed
regulatory amendments will be to adjust
the calculation of the net worth ratios
and, in some instances, the resultant net
worth classifications, the actual numeric
threshold amounts will remain the
same. For example, a FICU will
continue to be “well capitalized” if its
net worth ratio is 7 percent or higher
and it meets any applicable risk-based
net worth requirement.

G. NCUA Oversight

For purposes of determining whether
a FICU is in compliance with its PCA
requirements, the NCUA will use the
FICU’s net worth ratio as adjusted by
the CECL transition provision. Through
the supervisory process, the NCUA will

3112 U.S.C. 1790d(c)(2)(A).

continue to examine credit loss
estimates and allowance balances
regardless of whether the FICU is
subject to the CECL transition provision.
In addition, the NCUA may examine
whether FICUs will have adequate
amounts of capital at the expiration of
their CECL transition provision period.

H. Small FICU Determination of Charges
for Loan Losses

As discussed, section 202 of the FCU
Act provides an exception for FICUs
with less than $10 million in total assets
to the general requirements that reports
and statements filed with the Board
comply with GAAP. As also noted
above, the Board’s regulations in
§702.402 require that charges for loan
losses be made in accordance with
GAAP and does not distinguish between
the asset size of FICUs. The Board,
however, is aware that compliance with
GAAP may be burdensome for smaller
FICUs. This difficulty is likely to be
exacerbated with the adoption of CECL.
Accordingly, the final rule provides that
FICUs with total assets of less than $10
million may make charges for loan
losses either in accordance with GAAP
or with any reasonable reserve
methodology (incurred loss) provided it
adequately covers known and probable
loan losses. This provision will
eliminate the adverse PCA
consequences for smaller FICUs
resulting from CECL, and these FICUs
will not be subject to the phase-in
procedure detailed above.

The Board does note, however, that
pursuant to section 202 state-chartered,
federally insured credit unions subject

to state laws and regulations may be
required to comply with GAAP or other
accounting standards under applicable
State requirements. These credit unions
are eligible for the phase-in.

VI. Department of the Treasury Report

The Senate Committee Report to the
Financial Services and General
Government Appropriations Act,
2020,32 directs the Department of the
Treasury, in consultation with the other
banking agencies and the NCUA to
“conduct a study on the need, if any, for
changes to regulatory capital
requirements necessitated by CECL.” 33
The Department of the Treasury issued
its report on September 15, 2020.34

While the report affirms the
Department of the Treasury’s support
for the goals of CECL, it also
acknowledged that a “definitive
assessment of the impact of CECL on
regulatory capital is not currently
feasible, in light of the state of CECL
implementation across financial
institutions and current market
dynamics.” 35 Accordingly, the report
provides that the Department of the
Treasury “will continue to actively
monitor CECL implementation and

32Division C of the Consolidated Appropriations
Act, 2020; Public Law 116-93, approved December
20, 2019.

33 Senate Report 116-111, at page 11.

341.S. Department of the Treasury, “The Current
Expected Credit Loss Accounting Standard and
Financial Institution Regulatory Capital” (2020).
The report is available at: https://
home.treasury.gov/system/files/216/The-CECL-
Accounting-Standard-and-Financial-Institution-
Regulatory-Capital-Study-9-15-20.pdf.

35]d., at page 5.
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consult with relevant stakeholders,
including the prudential regulators,
FASB, and the SEC.” 36 Among other
recommendations, the report suggests
that the prudential regulators ‘““‘monitor
the use and impact of transitional relief
granted, and extend or amend the relief,
as necessary.”” 37 Further, the report
provides that “FASB, together with the
prudential regulators, should examine
the application of CECL to smaller
lenders.” The report highlights FICUs
and community banks in this regard,
noting that the NCUA and the FDIC
have separately asked for relief from
FASB.38

This final rule is consistent with the
Department of the Treasury’s report,
particularly with respect to the
recommendation regarding transitional
relief. The Board will continue to assess
the impacts of CECL on regulatory
capital and will consider these— and
any other future recommendations made
by the Department of the Treasury—in
taking further action to address the
impacts of CECL implementation on the
credit union industry.

VII. Regulatory Procedures

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
requires the NCUA to prepare an
analysis to describe any significant
economic impact a regulation may have
on a substantial number of small
entities.3® For purposes of this analysis,
the NCUA considers small credit unions
to be those having under $100 million
in assets.4? The Board fully considered
the potential economic impacts of the
proposed phase-in on small credit
unions during the development of the
final rule. For example, the rule would,
to the extents authorized by statute,
completely exempt some of the smallest
FICUs (i.e., those with total assets less
than $10 million) from the adverse
effects of CECL. Accordingly, NCUA
certifies that it would not have a
significant economic impact on a
substantial number of small credit
unions.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency by rule creates a new
paperwork burden on regulated entities
or increases an existing burden.4? For
purposes of the PRA, a paperwork
burden may take the form of a reporting,

36 Id.

371d.

38]d., at pages 28—29.

395 U.S.C. 603(a).

4080 FR 57512 (Sept. 24, 2015).
4144 U.S.C. 3501-3520.

disclosure or recordkeeping
requirement, each referred to as an
information collection. The changes to
part 702 may revise existing information
collection requirements to the Call
Report. Should changes be made to the
Call Report, they will be addressed in a
separate Federal Register notice. The
revisions to the Call Report will be
submitted for approval by the Office of
Information and Regulatory Affairs at
the Office of Management and Budget
prior to their effective date.

C. Executive Order 13132, on
Federalism

Executive Order 13132 42 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. The NCUA, an
independent regulatory agency, as
defined in 44 U.S.C. 3502(5), voluntarily
complies with the executive order to
adhere to fundamental federalism
principles. The final rule would not
have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. The Board has
therefore determined that this rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

D. Assessment of Federal Regulations
and Policies on Families

The NCUA has determined that this
final rule will not affect family well-
being within the meaning of Section 654
of the Treasury and General
Government Appropriations Act,
1999.43

E. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) 44 generally provides for
congressional review of agency rules. A
reporting requirement is triggered in
instances where the NCUA issues a final
rule as defined by section 551 of the
Administrative Procedure Act.4> An
agency rule, in addition to being subject
to congressional oversight, may also be
subject to a delayed effective date if the
rule is a “major rule.” The NCUA does
not believe this rule is a “major rule”
within the meaning of the relevant
sections of SBREFA. As required by

42Executive Order 13132 on Federalism was
signed by former President Clinton on August 4,
1999, and subsequently published in the Federal
Register on August 10, 1999 (64 FR 43255).

43 Public Law 105-277, 112 Stat. 2681 (1998).

44 Public Law 104121, 110 Stat. 147 (1996).

455 U.S.C. 551.

SBREFA, the NCUA has submitted this
final rule to the Office of Management
and Budget (OMB) for it to determine if
the final rule is a “major rule” for
purposes of SBREFA. The NCUA also
will file appropriate reports with
Congress and the Government
Accountability Office so this rule may
be reviewed.

List of Subjects in 12 CFR Part 702

Credit unions, Investments, Reporting
and recordkeeping requirements.

By the National Credit Union
Administration Board, this 24th day of June
2021.

Melane Conyers-Ausbrooks,
Secretary of the Board.

For the reasons discussed above, the
NCUA amends 12 CFR part 702 as
follows:

PART 702—CAPITAL ADEQUACY

m 1. The authority citation for part 702
continues to read as follows:

Authority: 12 U.S.C. 1766(a), 1790d.

m 2. Revise § 702.402(d)(1) to read as
follows:

§702.402 Full and Fair disclosure of
financial condition.
* * * * *

(d) * *x %

(1)(i) Federally insured credit unions
with total assets of $10 million or
greater shall make charges for loan
losses in accordance with generally
accepted accounting principles (GAAP);

(ii) Federally insured credit unions
with total assets of less than $10 million
shall make charges for loan losses in
accordance either with either:

(A) Any reasonable reserve
methodology (incurred loss) provided it
adequately covers known and probable
loan losses; or

(B) In the case of Federally insured,
State-chartered credit unions, any other
applicable standard under State law or

regulation;
* * * * *

m 3. Add subpart G, consisting of
§§702.701 through 702.703. to read as
follows:

Subpart G—CECL Transition
Provisions

Sec.

702.701 Authority, purpose, and scope.
702.702 Definitions.

702.703 CECL transition provisions.

§702.701 Authority, purpose, and scope.
(a) Authority. This subpart is issued
by the National Credit Union
Administration Board pursuant to
section 216 of the Federal Credit Union
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Act, 12 U.S.C. 1790d, as added by
section 301 of the Credit Union
Membership Access Act, Public Law
105-219, 112 Stat. 913 (1998).

(b) Purpose. This subpart provides for
the phase in of the adverse effects on the
regulatory capital of federally insured
credit unions that may result from the
adoption of the current expected credit
losses (CECL) accounting methodology.

(c) Scope. (1) The transition
provisions of this subpart apply to
Federally insured credit unions,
whether Federally or State-chartered,
including credit unions defined as
“new” pursuant to section 1790d(b)(2)
that make charges for loan losses in
accordance with:

(i) Generally accepted accounting
principles (GAAP) under
§702.402(d)(1)(i); or

(ii) In the case of Federally-insured,
State-chartered credit unions, any other
applicable standard under State law or
regulation under § 702.402(d)(1)(ii)(B).

(2) The transition provisions of this
subpart do not apply to Federally-
insured credit unions, whether
Federally or State-chartered, including
credit unions defined as “new”
pursuant to section 1790d(b)(2), that
make charges for loan losses using a
reasonable reserve methodology under
§702.402(d)(1)(ii)(A).

§702.702 Definitions.

In addition to the definitions set forth
in § 702.2, the following definitions
apply to this subpart:

Current Expected Credit Losses
(CECL) means the current expected
credit losses methodology under GAAP.

CECL transitional amount means the
decrease of a credit union’s retained
earnings resulting from its adoption of
CECL, as determined pursuant to
§702.703(b).

Transition period means the 12-
quarter reporting period beginning the
first day of the fiscal year in which the
credit union adopts CECL.

§702.703 CECL transition provisions.

(a) Eligibility—The NCUA shall use
the transition provisions of this subpart
in determining a credit union’s net
worth category under this part, as
applicable, if:

(1) The credit union has not adopted
CECL before its first fiscal year
beginning after December 15, 2022; and

(2) The credit union records a
reduction in retained earnings due to
the adoption of CECL.

(b) Determination of CECL transition
amount. (1) For purposes of calculating
the first three quarters of the transition
period, as described in paragraph (c)(1)
of this section, the CECL transitional

amount is equal to the difference
between the credit union’s retained
earnings as of the beginning of the fiscal
year in which the credit union adopts
CECL and the credit union’s retained
earnings as of the closing of the fiscal
year immediately prior to the credit
union’s adoption of CECL.

(2) For purposes of calculating the
fourth through twelfth quarters of the
transition period, as described in
paragraphs (c)(2) and (c)(3) of this
section, the CECL transitional amount is
equal to the difference between the
credit union’s retained earnings as of
the end of the fiscal year in which the
credit union adopts CECL and the credit
union’s retained earnings as of the
beginning of its next fiscal year.

(c) Calculation of CECL transition
provision. In determining the net worth
category of a credit union as provided
in paragraph (a) of this section, the
NCUA shall:

(1) Increase retained earnings and
total assets as reported on the Call
Report for purposes of the net worth
ratio by 100 percent of its CECL
transitional amount during the first
three quarters of the transition period
(first three reporting quarters of the
fiscal year in which the credit union
adopts CECL);

(2) Increase retained earnings and
total assets as reported on the Call
Report for purposes of the net worth
ratio by sixty-seven percent of its CECL
transitional amount during the second
four quarters of the transition period
(fourth reporting quarter of the fiscal
year in which the credit union adopts
CECL and first three reporting quarters
of the next fiscal year); and

(3) Increase retained earnings and
total assets as reported on the Call
Report for purposes of the net worth
ratio by thirty-three percent of its CECL
transitional amount during the final four
quarters of the transition period.

[FR Doc. 2021-13907 Filed 6-30-21; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0540; Project
Identifier MCAI-2021-00694-T; Amendment
39-21635; AD 2021-14-08]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus SAS Model A319-151N, A319—
153N, A319-171N, A320-251N, A320-
252N, A320-253N, A320-271N, A320-
272N, A320-273N, A321-251N, A321-
251NX, A321-252N, A321-252NX,
A321-253N, A321-253NX, A321-271N,
A321-271NX, A321-272N and A321-
272NX airplanes. This AD was
prompted by reports of an increasing
number of operational disruptions due
to airspeed discrepancies. This AD
requires revising the existing airplane
flight manual (AFM) to include a
procedure to reinforce the airspeed
check during the take-off phase and
provide instructions to abort take-off in
certain cases, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD becomes effective July
1, 2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of July 1, 2021.

The FAA must receive comments on
this AD by August 16, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For EASA material incorporated by
reference (IBR) in this AD, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
8999 000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://ad.easa.europa.eu
mailto:ADs@easa.europa.eu
http://www.easa.europa.eu
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and locating Docket No. FAA-2021—
0540.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0540; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
comments received, and other
information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223; email
Sanjay.Ralhan@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2021-0150,
dated June 21, 2021; corrected June 25,
2021 (EASA AD 2021-0150) (also
referred to as the Mandatory Continuing
Airworthiness Information, or the
MCAI), to correct an unsafe condition
for all Airbus SAS Model A319-151N,
A319-153N, A319-171N, A320-251N,
A320-252N, A320-253N, A320-271N,
A320-272N, A320-273N, A321-251N,
A321-251NX, A321-252N, A321-
252NX, A321-253N, A321-253NX,
A321-271N, A321-271NX, A321-272N
and A321-272NX airplanes.

EASA and Airbus issued various
communication documents
(respectively EASA Safety Information
Bulletin (SIB) 2020-14, Airbus
Operators Information Transmission
(OIT) 999.0048/20, Airbus Operational
Training Transmission (OTT) 999.0025/
21, and Airbus Flight Operations
Transmission (FOT) 999.0020/21) to
remind operators to apply appropriate
procedures for returning airplanes to
service from short term or long term
storage/parking, including procedures to
inspect the pitot static system. However,
an increasing number of operational
disruptions have been reported, due to
contaminated air data system, caused by
lack of application of appropriate
maintenance procedures for returning
airplanes to service.

This AD was prompted by reports of
an increasing number of operational
disruptions due to airspeed
discrepancies after airplanes have been
parked or stored (a large number of
airplanes have been parked or stored
due to the COVID-19 pandemic).

Consistent erroneous airspeed
indications (which stands for 2 or 3
pitot probes delivering erroneous speed
information within the same speed
range) may adversely affect airplane
response, in particular during the
rotation phase. The FAA is issuing this
AD to address airspeed discrepancies,
which could lead to an unstable flight
path after take-off, possibly resulting in
reduced control of the airplane. See the
MCAI for additional background
information.

Related Service Information Under 1
CFR Part 51

EASA AD 2021-0150 describes
procedures for, among other actions,
revising the AFM to include a procedure
to reinforce the airspeed check during
the take-off phase and provide
instructions to abort take-off in certain
cases (e.g., an unreliable airspeed
situation or certain airspeed
differences).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this AD
because the FAA evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Requirements of This AD

This AD requires accomplishing the
actions specified in EASA AD 2021—
0150 described previously, as
incorporated by reference, except for
any differences identified as exceptions
in the regulatory text of this AD and
except as discussed under ‘“‘Differences
Between this AD and the MCAL”

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has been coordinating
this process with manufacturers and
CAAs. As aresult, EASA AD 2021-0150

is incorporated by reference in this AD.
This AD requires compliance with
EASA AD 2021-0150 in its entirety
through that incorporation, except for
any differences identified as exceptions
in the regulatory text of this AD. Using
common terms that are the same as the
heading of a particular section in EASA
AD 2021-0150 does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to “all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in EASA AD 2021-0150.
Service information required by EASA
AD 2021-0150 for compliance will be
available at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0540 after this AD is
published.

Differences Between This AD and the
MCAI

Paragraph (3) of EASA AD 2021-0150
requires revising the minimum
equipment list (MEL) to incorporate an
EASA master minimum equipment list
(MMEL) change to mandate that the
integrated standby instrument system
(ISIS) airspeed indication must be
operative. However, the FAA MMEL
does not provide relief for an
inoperative ISIS airspeed indication
function. Therefore, paragraph (3) of
EASA AD 2021-0150 is unnecessary for
this AD.

EASA AD 2021-0150 requires
operators to “inform all flight crews” of
revisions to the AFM and thereafter to
“operate the aeroplane accordingly.”
However, this AD does not specifically
require those actions as those actions
are already required by FAA
regulations.

FAA regulations require operators
furnish to pilots any changes to the
AFM (ex: 14 CFR 121.137), and to
ensure the pilots are familiar with the
AFM (ex: 14 CFR 91.505). As with any
other training requirement, training on
the updated AFM content is tracked by
the operators and recorded in each
pilot’s training record, which is
available for the FAA to review. FAA
regulations also require pilots to follow
the procedures in the existing AFM
including all updates. 14 CFR 91.9
requires that no person may operate a
civil aircraft without complying with
the operating limitations specified in
the AFM.

Therefore, including a requirement in
this AD to operate the airplane
according to the revised AFM would be
redundant and unnecessary. Further,
compliance with such requirements in
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an AD would be impracticable to
demonstrate or track on an ongoing
basis; therefore, a requirement to
operate the airplane in such a manner
would be unenforceable.

FAA'’s Justification and Determination
of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies forgoing notice
and comment prior to adoption of this
rule because consistent erroneous
airspeed indications may adversely
affect airplane response, in particular
during the rotation phase. This unsafe
condition is particularly prevalent in
the large number of airplanes that are
returning to service after airplanes have
been parked or stored due to the
COVID-19 pandemic. Without
reinforcing the airspeed check and
providing instructions to abort take-off
in certain cases, airspeed discrepancies
could lead to an unstable flight path
after take-off, possibly resulting in
reduced control of the airplane.
Accordingly, notice and opportunity for
prior public comment are impracticable
and contrary to the public interest
pursuant to 5 U.S.C. 553(b)(3)(B).

In addition, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days, for the same reasons
the FAA found good cause to forgo
notice and comment.

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2021-0540; Project Identifier MCAI-
2021-00694-T" at the beginning of your
comments. The most helpful comments
reference a specific portion of the final
rule, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), GBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA

will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Sanjay Ralhan,
Aerospace Engineer, Large Aircraft
Section, International Validation
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax
206—231-3223; email Sanjay.Ralhan@
faa.gov. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Explanation of Special Flight Permit
Limitation

Once the compliance time specified
in this AD has passed, special flight
permits, as described in 14 CFR 21.197
and 21.199, are not allowed. As a result
of the COVID-19 pandemic, a large
numbers of airplanes have been put in
storage. For those airplanes removed
from storage after the compliance time
specified in this AD has passed,
operators must incorporate the AFM
revision required by this AD before
further flight.

Interim Action

The FAA considers this AD interim
action and further AD action might
follow.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA
analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects 204 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
1 work-hour X $85 Per hoUr = $85 .......ooiiiieieiieesee e $0 $85 $17,340

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds

necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.
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Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-14-08 Airbus SAS: Amendment 39—
21635; Docket No. FAA-2021-0540;
Project Identifier MCAI-2021-00694-T.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 1, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all Airbus SAS Model
A319-151N, A319-153N, A319-171N, A320—
251N, A320-252N, A320-253N, A320-271N,
A320-272N, A320-273N, A321-251N, A321—
251NX, A321-252N, A321-252NX, A321—
253N, A321-253NX, A321-271N, A321—
271NX, A321-272N and A321-272NX
airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Reason

This AD was prompted by reports of an
increasing number of operational disruptions
due to airspeed discrepancies that have
occurred due to the large number of airplanes
returning to service after airplanes have been
parked or stored (a large number of airplanes

have been parked or stored due to the
COVID-19 pandemic). The FAA is issuing
this AD to address airspeed discrepancies,
which could lead to an unstable flight path
after take-off, possibly resulting in reduced
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2021-0150, dated
June 21, 2021; corrected June 25, 2021 (EASA
AD 2021-0150).

(h) Exceptions to EASA AD 2021-0150

(1) Where EASA AD 2021-0150 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) Paragraph (1) of EASA AD 2021-0150
specifies amending “the applicable AFM
[airplane flight manual],” but this AD
requires amending ‘“‘the existing applicable
AFM and applicable corresponding
operational procedures.”

(3) Paragraph (3) of EASA AD 2021-0150
does not apply to this AD.

(4) The “Remarks” section of EASA AD
2021-0150 does not apply to this AD.

(5) Where paragraph (1) of EASA AD 2021—
0150 specifies to “inform all flight crews,
and, thereafter, operate the aeroplane
accordingly,” this AD does not require those
actions as those actions are already required
by existing FAA operating regulations.

(i) Special Flight Permit

Special flight permits, as described in 14
CFR 21.197 and 21.199, are not allowed after
7 days after the effective date of this AD
unless the AFM revision required by
paragraph (g) of this AD is accomplished.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (k) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or

EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (j)(2) of this AD, if
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(k) Related Information

For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206—-231-3223; email Sanjay.Ralhan@
faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2021-0150, dated June 21, 2021;
corrected June 25, 2021.

(ii) [Reserved]

(3) For EASA AD 2021-0150, contact
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2021-0540.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on June 28, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2021-14158 Filed 6-29-21; 11:15 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-1126; Airspace
Docket No. 19-ANM-10]

RIN 2120-AA66

Amendment of Class E airspace; Great
Falls, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the Class
E airspace, designated as an extension to
a Class D or Class E surface area, at
Great Falls International Airport. This
action also modifies the Class E airspace
extending upward from 700 feet above
the surface. Additionally, this action
modifies the Class E airspace extending
upward from 1,200 feet above the
surface. This action removes the Great
Falls VORTAC from the Class E4 and
Class E5 text headers and airspace
descriptions. Further, this action
removes Malmstrom AFB from the Class
E5 text header and airspace description.
Lastly, this action implements several
administrative corrections to the
airspaces’ legal descriptions.

DATES: Effective 0901 UTC, October 7,
2021. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov//air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S.
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies the
Class E airspace at Great Falls
International Airport, Great Falls, MT,
to ensure the safety and management of
IFR operations at the airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (86 FR 3891, January 15, 2021)
for Docket No. FAA-2020-1126 to
modify the Class E airspace at Great
Falls International Airport, Great Falls,
MT. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Subsequent to publication of the
NPRM, the FAA identified an error in
the description for the airspace
extending upward from 700 feet above
the surface. In the NPRM a portion of
this airspace was described as “within
8 miles south and 4 miles north of the
222° from the airport, extending from
2.6 miles southwest of the airport to
18.7 miles southwest of the airport.”
The Final Rule corrects this description
to read “within 8 miles south and 4
miles north of the 225° bearing from the
airport, extending from 2.6 miles
southwest of the airport to 18.7 miles
southwest of the airport.”

Class D, E4, and E5 airspace
designations are published in paragraph
5000, 6004, and 6005, respectively, of
FAA Order 7400.11E, dated July 21,
2020, and effective September 15, 2020,
which is incorporated by reference in 14
CFR 71.1. The Class D and Class E
airspace designation listed in this
document will be published
subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,

and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to 14 CFR part 71
modifies the Class E airspace,
designated as an extension to a Class D
or Class E surface area, at Great Falls
International Airport. This action
reduces the size of the area to properly
contain IFR aircraft descending below
1,000 feet above the surface.

This action also modifies the Class E
airspace extending upward from 700
feet above the surface. This action
significantly reduces the size of this area
to properly contain IFR departures to
1,200 feet above the surface and IFR
arrivals descending below 1,500 feet
above the surface.

Additionally, this action modifies the
Class E airspace extending upward from
1,200 feet above the surface. This action
reduces the size of this area to properly
contain IFR aircraft transitioning to/
from the terminal and en route
environments.

This action also removes the Great
Falls VORTAC from the Class E4 and
Class E5 text headers and airspace
descriptions. The Navigational Aid
(NAVAID) is not needed to describe the
airspace areas. Removal of the NAVAID
allows the airspace to be described from
a single point, which simplifies the
airspaces’ descriptions.

Further, this action removes
Malmstrom AFB from the Class E5 text
header and airspace description.
Reference to Malmstrom AFB is not
needed to describe the airspace area.
Removal of Malmstrom AFB allows the
airspace to be described from a single
point, which simplifies the airspace’s
description.

Lastly, this action implements several
administrative amendments to the
airspaces’ legal descriptions. The first
line of the Class D and Class E4 text
headers is amended to remove the
airport name. The airport’s geographic
coordinates in the Class D, Class E4, and
Class E5 text header are updated to lat.
47°28’56” N, long. 111°22'13” W.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
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necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant the preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 5000 Class D Airspace.
* * * * *
ANM MT D Great Falls, MT [Amended]

Great Falls International Airport, MT
(Lat. 47°28’56” N, long‘ 111°22°13” W)

That airspace extending upward from the
surface to and including 6,200 feet MSL
within a 5.5-mile radius of Great Falls
International Airport.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

ANM MT E4 Great Falls, MT [Amended]

Great Falls International Airport, MT
(Lat. 47°28’56” N, long. 111°22’13” W)
That airspace extending upward from the
surface within 1 mile each side of the 224°
bearing from the airport, extending from the
5.5-mile radius to 9.6 miles southwest of
Great Falls International Airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANM MT E5 Great Falls, MT [Amended]

Great Falls International Airport, MT

(Lat. 47°28’56” N, long. 111°22"13” W)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the airport, and within 3.4 miles each side
of the 047° bearing from the airport,
extending from the 7-mile radius to 12 miles
northeast of the airport, and within 8 miles
south and 4 miles north of the 225° bearing
from the airport, extending from 2.6 miles
southwest of the airport to 18.7 miles
southwest of the airport; and that airspace
extending upward from 1,200 feet above the
surface within a 48-mile radius of Great Falls
International Airport.

Issued in Des Moines, Washington, on June
25, 2021.
B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2021-14069 Filed 6-30-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31376; Amdt. No. 3962]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,

or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective July 1,
2021. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 1, 2021.
ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590—0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Information Services, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, email
fedreg.legal@nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg. 29,
Room 104, Oklahoma City, OK 73169.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by amending the
referenced SIAPs. The complete
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regulatory description of each SIAP is
listed on the appropriate FAA Form
8260, as modified by the National Flight
Data Center (NFDC)/Permanent Notice
to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections, and specifies the SIAPs and
Takeoff Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes

contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the

FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on June 11,
2021.

Wade E.K. Terrell,
Aviation Safety, Flight Standards Service,

Manager (A), Flight Technologies and
Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14, CFR
part 97, (is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAYV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City

Airport FDC No.

FDC date Subject

7/15/2021 ..... NY Wurtsboro ...............

7/15/2021

A Mason City ..............

7/15/2021 KS Hugoton

7/15/2021 ..... FL Lake City .....c.cccvueee

1/1965

Waurtsboro-Sullivan County

Mason City Muni 1/5288

Hugoton Muni 1/5928

Lake City Gateway ........cc........ 1/7904

4/27/2021 | This NOTAM, published in Dock-
et No. 31374, Amdt No. 3960,
TL 21-15, (86 FR 33503; June
25, 2021) is hereby rescinded
in its entirety.

This NOTAM, published in Dock-
et No. 31374, Amdt No. 3960,
TL 21-15, (86 FR 33503; June
25, 2021) is hereby rescinded
in its entirety.

This NOTAM, published in Dock-
et No. 31374, Amdt No. 3960,
TL 21-15, (86 FR 33503; June
25, 2021) is hereby rescinded
in its entirety.

This NOTAM, published in Dock-
et No. 31374, Amdt No. 3960,
TL 21-15, (86 FR 33503; June
25, 2021) is hereby rescinded
in its entirety.

4/27/2021

4/23/2021

5/12/2021
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AIRAC date State City Airport FDC No. FDC date Subject

15-Jul-21 ..... \ Charlotte Amalie ..... Cyril EKING .ocvveeiiieieiciee 1/0192 5/27/21 | ILS OR LOC RWY 10, Amdt 1B.

15-Jul-21 ..... CA Willits oo Ells FId-Willits Muni .. 1/0906 5/25/21 | RNAV (GPS) RWY 34, Amdt 1C.

15-Jul-21 ..... FL Lakeland ................. Lakeland Linder Intl 1/2541 5/25/21 | VOR RWY 9, Amdt 4E.

15-Jul-21 ..... NY New York ......cc...... John F Kennedy Intl 1/3949 5/28/21 | RNAV (GPS) X RWY 22L, Orig.

15-Jul-21 ..... NY Wurtsboro ............... Wourtsboro-Sullivan County ..... 1/4012 5/28/21 | VOR/DME OR GPS RWY 5,
Orig.

15-Jul-21 ..... IA Mason City .............. Mason City Muni .........cccecunee. 1/4035 6/4/21 | RNAV (GPS) RWY 30, Amdt 1C.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4714 4/27/21 | ILS OR LOC/DME RWY 12,
Amdt 9B.

15-Jul-21 ..... DC Washington Washington Dulles Intl 1/4717 4/27/21 | RNAV (GPS) RWY 1L, Orig-C.

15—-Jul-21 ... DC Washington Washington Dulles Intl ... 1/4719 4/27/21 | RNAV (GPS) RWY 12, Amdt 1C.

15-Jul-21 ..... DC Washington Washington Dulles Intl ... 1/4720 4/27/21 | RNAV (GPS) RWY 19R, Orig-B.

15—-Jul-21 ... DC Washington Washington Dulles Intl 1/4723 4/27/21 | RNAV (GPS) Y RWY 1C, Amdt
1C.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4724 4/27/21 | RNAV (GPS) Y RWY 1R, Amdt
1C.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4726 4/27/21 | RNAV (GPS) Y RWY 19C, Amdt
3D.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4727 4/27/21 | RNAV (GPS) Y RWY 19L, Amdt
2B.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4728 4/27/21 | VOR/DME RWY 12, Amdt 9C.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4960 6/1/21 | ILS OR LOC/DME RWY 1C,
Amdt 2C.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4961 6/1/21 | ILS OR LOC RWY 1R, Amdt
24B.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4962 6/1/21 | ILS OR LOC/DME RWY 1L,
Amdt 1B.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4963 6/1/21 | ILS OR LOC/DME RWY 19C,
Amdt 25A.

15-Jul-21 ..... DC Washington ............. Washington Dulles Intl ............ 1/4965 6/1/21 | ILS OR LOC/DME RWY 19R,
Amdt 1A.

15-Jul-21 ..... \ Charlotte Amalie ..... Cyril EKING .oovveeeiiieieeiiceee 1/5726 5/27/21 | VOR-A, Amdt 14C.

15-Jul-21 ..... NC Mount Olive Mount Olive Muni .........cc...... 1/8210 5/27/21 | RNAV (GPS) RWY 23, Orig-B.

15-Jul-21 ..... NC Mount Olive .... Mount Olive Muni .........ccccceeee 1/8211 5/27/21 | RNAV (GPS) RWY 5, Orig-C.

15-Jul-21 ... FL Lakeland ..... Lakeland Linder Intl ................. 1/8908 5/25/21 | RNAV (GPS) RWY 23, Orig-E.

15-Jul-21 ..... FL Lakeland ..... Lakeland Linder Intl ................. 1/8909 5/25/21 | RNAV (GPS) RWY 27, Amdt 2D.

15-Jul-21 ..... FL Lakeland ..... Lakeland Linder Intl ................. 1/8910 5/25/21 | RNAV (GPS) RWY 9, Amdt 2E.

15-Jul-21 ..... FL Lakeland ................. Lakeland Linder Intl ................. 1/8911 5/25/21 | RNAV (GPS) RWY 5, Orig-G.

15-Jul-21 ..... FL Lakeland ................. Lakeland Linder Intl ................. 1/8912 5/25/21 | VOR RWY 27, Amdt 7H.

15-Jul-21 ..... ME Old Town ... Dewitt Fld/Old Town Muni ....... 1/9332 5/25/21 | RNAV (GPS) RWY 12, Orig-B.

15-Jul-21 ..... ME Old Town ... Dewitt Fld/Old Town Muni ....... 1/9333 5/25/21 | RNAV (GPS) RWY 22, Orig-A.

15-Jul-21 ..... ME Old Town ... Dewitt Fld/Old Town Muni ....... 1/9334 5/25/21 | RNAV (GPS) RWY 30, Orig-B.

15-Jul-21 ..... ME Old Town ....ccceeueene Dewitt Fld/Old Town Muni ....... 1/9335 5/25/21 | VOR/DME RWY 22, Amdt 5B.

15-Jul-21 ..... NJ Millville .....ccceveeeenee. Millville Muni 1/9384 5/25/21 | ILS OR LOC RWY 10, Amdt 2D.

15-Jul-21 ..... NJ Millville ..... Millville Muni 1/9385 5/25/21 | VOR-A, Amdt 1B.

15-Jul-21 ..... NJ Millville ..... Millville Muni 1/9386 5/25/21 | RNAV (GPS) RWY 10, Orig-A.

15-Jul-21 ..... NJ Millville ..... Millville Muni 1/9389 5/25/21 | RNAV (GPS) RWY 28, Orig-B.

15-Jul-21 ..... NJ Millville ..... Millville Muni 1/9390 5/25/21 | RNAV (GPS) RWY 32, Orig-D.

15-Jul-21 ..... NJ Millville ..... Millville Muni 1/9391 5/25/21 | RNAV (GPS) RWY 14, Orig-F.

15-Jul-21 ..... GA Valdosta ... Valdosta Rgnl .... 1/9557 5/27/21 | ILS OR LOC RWY 35, Amdt 7.

15-Jul-21 ..... GA Valdosta ... Valdosta Rgnl .... 1/9558 5/27/21 | RNAV (GPS) RWY 4, Amdt 1C.

15-Jul-21 ..... GA Valdosta ... Valdosta Rgnl .... 1/9562 5/27/21 | RNAV (GPS) RWY 17, Amdt 2B.

15-Jul-21 ..... GA Valdosta ... Valdosta Rgnl .... 1/9563 5/27/21 | RNAV (GPS) RWY 35, Amdt 1.

15-Jul-21 ..... GA Valdosta ... Valdosta Rgnl .... 1/9564 5/27/21 | VOR RWY 17, Amdt 1A.

15-Jul-21 ... GA Valdosta Valdosta Rgnl .... 1/9565 5/27/21 | VOR RWY 35, Amdt 1A.

15-Jul-21 ..... MT West Yellowstone ... | Yellowstone .........cccccevveenennene 1/9766 5/27/21 | ILS OR LOC RWY 1, Amdt 4A.

[FR Doc. 2021-13996 Filed 6—30-21; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31375; Amdt. No. 3961]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPS) and associated Takeoff
Minimums and Obstacle Departure
procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective July 1,
2021. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director

of the Federal Register as of July 1, 2021.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30. 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Information Services, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fedreg.legal@
nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg. 29,
Room 104, Oklahoma City, OK 73169.
Telephone (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by establishing,
amending, suspending, or removes
SIAPS, Takeoff Minimums and/or
ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms 8260-3, 8260—4, 8260-5, 8260—
15A, 8260-15B, when required by an
entry on 8260—15A, and 8260-15C.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers or aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the typed of
SIAPS, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flights safety
relating directly to published
aeronautical charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
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Lists of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on June 11,
2021.

Wade E.K. Terrell,
Aviation Safety, Flight Standards Service,

Manager (A), Flight Technologies and
Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CRF part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 12 August 2021

Atlanta, GA, Dekalb-Peachtree, Takeoff
Minimums and Obstacle DP, Amdt 3A
Atlanta, GA, KCVC, RNAV (GPS) RWY 10,
Amdt 2

Atlanta, GA, KCVC, RNAV (GPS) RWY 28,
Amdt 2

Atlanta, GA, KCVC, VOR/DME RWY 10,
Amdt 5B, CANCELLED

Evansville, IN, KEVV, RADAR-1, Amdt 7B

Norwood, MA, Norwood Meml, Takeoff
Minimums and Obstacle DP, Amdt 8

Mora, MN, Mora Muni, RNAV (GPS) RWY
35, Orig-D

Hillsboro, ND, 3H4, RNAV (GPS) RWY 16,
Amdt 2A

Lincoln Park, NJ, Lincoln Park, Takeoff
Minimums and Obstacle DP, Amdt 2

Middlefield, OH, 7G8, RNAV (GPS) RWY 11,
Orig-C

Middlefield, OH, 7G8, RNAV (GPS) RWY 29,
Orig-C

[FR Doc. 2021-13995 Filed 6—-30-21; 8:45 am]

BILLING CODE 4910-13-P

RAILROAD RETIREMENT BOARD

20 CFR Part 295
RIN 3220—AB69

Payments Pursuant to Court Decree or
Court-Approved Property Settlement

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) amends its regulations
addressing who may receive a portion of
an employee annuity due to a former
spouse of a railroad annuitant under a
court decree of divorce or court-
approved property settlement, but
which was unpaid at the time of the
former spouse’s death. The current
regulation states that the Board will
follow the priority order provided for
employee annuities unpaid at death in
the Board’s regulations. This
amendment is necessary to insert a
correct reference to the proper section of
the Board’s regulations pertaining to
employee annuities due but unpaid at
death.

DATES: This rule is effective July 1,
2021.

ADDRESSES: Stephanie Hillyard,
Secretary to the Board, Railroad
Retirement Board, 844 N Rush Street,
Chicago, Illinois 60611-1275.

FOR FURTHER INFORMATION CONTACT:
Marguerite P. Dadabo, Assistant General
Counsel, Railroad Retirement Board,
844 North Rush Street, Chicago, IL
60611-1275, (312) 751-4945, TTD (312)
751-4701.

SUPPLEMENTARY INFORMATION:

Background Information

The Railroad Retirement Act (RRA)
provides monthly annuities for railroad
employees based on age and years of
service in the railroad industry. Section
14(b)(2) of the RRA [45 U.S.C.
231m(b)(2)] provides that portions of an
employee annuity calculated under
sections 2(b), 3(b), 3(f), and 3(h) of the
RRA [45 U.S.C. 231a(b), 231b(b),
231b(f), and 231b(h)] may be
characterized as community property
and subject to distribution in
accordance with a court decree of
divorce, annulment, or legal separation
or the terms of any court-approved
property settlement incident to any such
court decree. The current version of
Board regulations at 20 CFR 295.1
through 295.7 implement this provision.

The current version of section
295.5(d) of the Board’s regulations
explains that payments to a spouse or
former spouse pursuant to a court order
will not be made to the heirs, legatees,
creditors, or assignees of a deceased
spouse or former spouse. Any annuity
amounts due to the spouse or former
spouse but unpaid at the time of the
spouse or former spouse’s death will be
made in accordance with the Board’s
regulations governing payments of
employee annuities due but unpaid at
the death of the employee. At the time
§ 295.5(d) was published in the Federal
Register, the Board’s regulations

governing employee annuities due but
unpaid at death were found in § 234.1
of the Board’s regulations. Part 234 of
the Board’s regulations has since been
amended and the section governing
employee annuities due but unpaid at
death is now designated as § 234.31 of
the Board’s regulations.

Final Rule

We are amending § 295.5(d) of the
Board’s regulations to provide the
correct cross-reference to the section of
the Board’s regulations governing
employee annuities due but unpaid at
death. This change is not intended to be
substantive.

This change was published as a
proposed rule on December 9, 2016, and
comments were invited to be submitted
by February 7, 2017. See 81 FR 89014
(December 9, 2016). No comments were
submitted, and the final rule is the same
as the proposed rule. Because this final
rule is not a substantive change, but is
merely a correction of a citation, it
becomes effective on the date this notice
of rulemaking is published in the
Federal Register.

Regulatory Procedures
Executive Order 12866, as Amended

The Office of Management and Budget
has determined that this is not a
significant regulatory action under
Executive Order 12866. Therefore, no
regulatory impact analysis is required.

Regulatory Flexibility Act

The Board certifies that this final rule
will not have a significant economic
impact on a substantial number of small
entities because it affects individuals
only. Therefore, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act, as amended.

Paperwork Reduction Act

This final rule imposes no reporting
or recordkeeping requirements subject
to OMB clearance.

List of Subjects in 20 CFR Part 295

Railroad retirement.

For the reasons stated in the
preamble, the Railroad Retirement
Board amends 20 CFR part 295 as
follows:

PART 295—PAYMENTS PURSUANT
TO COURT DECREE OR COURT-
APPROVED SETTLEMENT

m 1. The authority citation for part 295
continues to read as follows:

Authority: 45 U.S.C. 231f; 45 U.S.C. 231m.
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§295.5 [Amended]

m 2.In §295.5(d), remove “§ 234.1” and
add in its place ““§ 234.31".

Dated: June 17, 2021.

By Authority of the Board.
Stephanie Hillyard,
Secretary to the Board.
[FR Doc. 2021-13231 Filed 6—-30-21; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 92
[Docket No. FR-6249-C—03]
RIN 2529-ABO01

Restoring Affirmatively Furthering Fair
Housing Definitions and Certifications

AGENCY: Office of General Counsel,
HUD.

ACTION: Interim final rule; correction.

SUMMARY: On June 23, 2021, HUD
published a document to correct an
amendatory instruction appearing in its
Restoring Affirmatively Furthering Fair
Housing Definitions and Certifications
interim final rule, which published on
June 10, 2021. In that document, HUD
incorrectly referenced the Federal
Register publication date for its interim
final rule. For the convenience of the
public, this document republishes
HUD’s June 23, 2021, correction with
the corrected publication dates.

DATES: Effective July 31, 2021.

FOR FURTHER INFORMATION CONTACT:
Aaron Santa Anna, Associate General
Counsel for Legislation and Regulations,
Department of Housing and Urban
Development, 451 7th Street SW, Room
10238, Washington, DC 20410;
telephone number 202-708-1793 (this
is not a toll-free number). Persons with
hearing or speech impairments may
access this number through TTY by
calling the toll-free Federal Relay at
800—877-8339 (this is a toll-free
number).

SUPPLEMENTARY INFORMATION: On June
10, 2021 (86 FR 30779), HUD published
its Restoring Affirmatively Furthering
Fair Housing Definitions and
Certifications interim final rule.
Following publication, the Federal
Register alerted HUD to an error in the
amendatory instruction for revisions to
24 CFR 92.508. Specifically, the
amendatory instruction directed that
paragraph (a)(7)(i)(C) be revised,
however, the revision being made by the
interim final rule is to paragraph
(a)(7)(1)(B). This document corrects the

amendatory instructions for 24 CFR
92.508 to reflect the correct paragraph
being revised.

Correction

In FR Doc. 2021-12114 appearing on
page 30779 in the Federal Register on
June 10, 2021, the following correction
is made:

§92.508 [Corrected]

m On page 30792, in the second column,
after the title for part 92, in amendment
11, the instruction “Amend § 92.508 by
revising paragraph (a)(7)(i)(C) to read as
follows:” is corrected to read “Amend
§92.508 by revising paragraph
(a)(7)(1)(B) to read as follows:”

Aaron Santa Anna,

Associate General Counsel for Legislation and
Regulations.

[FR Doc. 2021-14011 Filed 6-30-21; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Part 48

[212A2100DD; AAKC001030;
A0A501010.999900]

RIN 1076—-AF55

Use of Bureau-Operated Schools by
Third Parties Under Lease Agreements
and Fundraising Activity by Bureau-
Operated School Personnel

AGENCY: Bureau of Indian Education,
Interior.
ACTION: Final rule.

SUMMARY: Congress authorized the
Director of the Bureau of Indian
Education (BIE or Bureau) to enter into
agreements with third parties to lease
the land or facilities of a Bureau-
operated school in exchange for funding
that benefits the school. This final rule
establishes standards for the appropriate
use of lands and facilities under a lease
agreement, provisions for establishment
and administration of mechanisms for
the acceptance of consideration for the
use and benefit of a school,
accountability standards to ensure
ethical conduct, and provisions for
monitoring the amount and terms of
consideration received, the manner in
which the consideration is used, and
any results achieved by such use. This
final rule also establishes standards to
implement authority provided by
Congress for BIE personnel to fundraise
on behalf of Bureau-operated schools.
DATES: This rule takes effect on August
2,2021.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Appel, Director, Office of
Regulatory Affairs & Collaborative
Action, (202) 273-4680;
elizabeth.appel@bia.gov.
SUPPLEMENTARY INFORMATION:
I. Background
II. Summary of Rule
III. Responses to Comments and Changes
From Proposed Rule
IV. Procedural Requirements
A. Regulatory Planning and Review (E.O.
123866)
B. Regulatory Flexibility Act
C. Small Business Regulatory Enforcement
Fairness Act
D. Unfunded Mandates Reform Act
E. Takings (E.O. 12630)
F. Federalism (E.O. 13132)
G. Civil Justice Reform (E.O. 12988)
H. Consultation With Indian Tribes (E.O.
13175)
I. Paperwork Reduction Act
J. National Environmental Policy Act
K. Effects on the Energy Supply (E.O.
13211)

I. Background

Public Law 112-74, as amended by
Public Law 113-235 and Public Law
114—113, authorizes the Director of BIE,
or the Director’s designee, to enter into
agreements with public and private
persons and entities allowing them to
lease the land or facilities of a Bureau-
operated school in exchange for
consideration (in the form of funds) that
benefits the school. The head of the
school determines the manner in which
the consideration will be used to benefit
the school, as long as the use is for
school purposes otherwise authorized
by law. Congress provided that any
funds obtained under this authority will
not affect or diminish appropriations for
the operation and maintenance of
Bureau-operated schools, and that no
funds will be withheld from distribution
to the budget of a school due to receipt
of such funds.

This public law also allows personnel
of Bureau-operated schools to
participate in fundraising activity for
the benefit of a Bureau-operated school
in their official capacity, as part of their
official duties.

To carry out these public law
provisions, the Act requires the
Secretary of the Interior to promulgate
regulations. The Act provides that the
regulations must include standards for
the appropriate use of Bureau-operated
school lands and facilities by third
parties under a rental or lease
agreement; provisions for the
establishment and administration of
mechanisms for the acceptance of
consideration for the use and benefit of
a school; accountability standards to
ensure ethical conduct; and provisions
for monitoring the amount and terms of
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consideration received, the manner in
which the consideration is used, and
any results achieved by such use.

The BIE published a proposed rule on
October 14, 2020 (85 FR 65000) and
received four comments, which are
discussed later in this preamble.

II. Summary of Rule

This rule establishes a new Code of
Federal Regulations (CFR) part to
implement the leasing and fundraising
authority that Congress granted to BIE
under Public Law 112-74, as amended
by Public Law 113-235 and Public Law
114-113. The leasing provisions of this
rule apply only to the facilities and land
of Bureau-operated schools. This rule
does not apply to public schools, Public
Law 100-297 Tribally controlled grant
schools, or Public Law 93-638 contract
schools. This rule implements statutory
leasing authority specific to leasing of
Bureau-operated school facilities and
land and is separate from the general
statutory authority for leasing. To obtain
approval of a lease of a Bureau-operated
facility or land, one would need to
comply with this new regulation, rather
than the more generally applicable
regulations at 25 CFR part 162. While
the regulations at part 162 allow the
granting of permits for use of
Government land, the primary purpose
of part 162 is to promote leasing of
Indian land for housing, economic
development, and other purposes. In
contrast, the purpose of these new
regulations at part 48 is to lease or rent
Bureau-operated school facilities in
exchange for consideration that will be
used for school purposes. We note that
nothing in this rule affects 25 CFR 31.2,
which allows for use of Bureau-operated
school facilities or land for community
activities and adult education activities
upon approval by the superintendent or
officer-in-charge, where no
consideration is received in exchange
for the use of the facilities. The
fundraising provisions of this rule apply
only to employees of schools operated
by the BIE. Subpart A of the rule sets
forth the purpose, definitions, and other
general provisions applicable to both
leasing and fundraising.

Subpart B establishes the mechanisms
and standards by which the Bureau may
lease Bureau-operated school facilities
and land to third parties. The statutory
authority for the rule’s leasing sections
provides that the BIE Director or the
Director’s designee is authorized to
enter into agreements with public and
private persons and entities that provide
for such persons and entities to rent or
lease the land or facilities of a Bureau-
operated school in exchange for a
consideration (in the form of funds) that

benefits the school, as determined by
the head of the school. Public Law 112—
74, section 115(a)(1). The rule allows
only the BIE Director or his or her
designee to enter into leases, and
defines the Director’s designee to be the
Associate Deputy Director—Bureau-
Operated Schools or the Associate
Deputy Director—Navajo Schools.
While most lease negotiations will occur
at the school level, having someone at
the Associate Deputy Director level
make the ultimate determination
whether to enter into a lease provides an
appropriate level of oversight. The rule
is written to provide a basic framework
for leasing of Bureau-operated school
facilities without being overly
prescriptive so that it can accommodate
a wide range of leasing circumstances—
everything from leasing out a school
gymnasium for a few hours to entering
into a commercial lease of Bureau-
operated school facility land to a
billboard company. Accordingly, the
rule sets forth the standards the BIE
Director (or designee) will use to
determine whether to enter into a lease.
A primary standard for determining
whether to enter into a lease is that the
lease provides a net financial benefit to
the school because the statutory
authority for this regulation is centered
on BIE receiving consideration in the
form of funds that benefit the school.
The BIE Director (or designee) will also
consider including lease terms to
incorporate the standards listed in
§48.104. This subpart also establishes
what provisions a lease must include,
what actions are necessary if permanent
improvements are to be constructed
under the lease, and how the Bureau
will ensure compliance with the lease.
In accordance with the limited authority
provided by the statute, this subpart
provides that the Bureau may only
accept funds (as opposed to in-kind
consideration) as consideration for a
lease and may only use the funds for
school purposes. The rule also broadly
establishes how the Director or his or
her designee will determine what
amount is proper for lease
consideration. While fair market value
is a consideration, a formal appraisal
may not be needed in all circumstances
(e.g., leasing out the school gym for a
few hours) so the rule does not require
a formal appraisal. The rule also
establishes the mechanics for lessees to
pay consideration and describes how
the Bureau will process the funds. The
rule provides the same late payment
fees as are provided in the part 162
provisions for leasing Indian land. For
oversight purposes, the rule requires
Bureau-operated school personnel to

report annually on any active lease to
the Director and others, and include an
accounting of all expenditures and
supporting documentation showing
expenditures were made for school
purposes.

Subpart C of the rule addresses
fundraising activities by employees of
Bureau-operated schools in their official
capacity on behalf of those schools.
(Nothing in this rule affects fundraising
activities by students). The statutory
authority for the rule’s fundraising
sections allows BIE personnel to
participate in a fundraising activity for
the benefit of a Bureau-operated school
in an official capacity as part of their
official duties, and using the employee’s
official title, position, and authority.
This subpart of the rule allows
authorized personnel to spend a
“reasonable portion” of his or her
official duty time fundraising. BIE uses
the phrase “reasonable portion” rather
than specifying a number of hours or
percentage of duty time to provide
flexibility for different work schedules
and fundraising activities while
ensuring that school personnel are still
fulfilling their work duties. The
Director, Director’s designee, or Head of
School would determine what
constitutes a reasonable portion when
they review the proposed fundraising
activity under § 48.202 to certify that it
complies with regulatory requirements.
In accordance with the statute’s
requirement for the regulations to
establish standards to ensure ethical
conduct, this subpart limits the types of
fundraising an employee may conduct
to ensure fundraising maintains the
school’s integrity, the Bureau’s
impartiality, and public confidence in
the school. Certain approvals are
required before personnel may accept a
donation on behalf of a school as a
mechanism for acceptance of the use of
funds and a check to ensure standards
are being upheld. In accordance with
the statute’s requirement that
fundraising activity benefit a Bureau-
operated school, each Bureau-operated
school that receives donations is
required to report annually to the
Director and others, including an
accounting of all expenditures and
supporting documentation showing
expenditures were made for school
purposes.

III. Responses to Comments

BIE received four written comment
submissions on the proposed rule, some
of which contained more than one
comment. A summary of each of the
issues raised in the comments and BIE’s
responses follow:
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Comment: No taxpayer dollars should
be used for religious purposes unless
the religion is a traditional Native
American religion.

Response: Funds received under Part
48 are not taxpayer funds. The funds
received come from leases and
donations and can be used for school
purposes as defined in §48.3, which do
not include sectarian purposes. It is the
policy for the BIE Director, pursuant to
25 CFR 32.4(f), to promote and respect
the right to cultural practices and
religious freedom for all students,
consistent with Tribal and Alaska
Native entities’ wishes and with the
provisions of the American Indian
Religious Freedom Act.

Comment: The requirements in
Subpart B are vague because they don’t
list the detailed requirements that each
possible lessee must have to obtain a
lease.

Response: The rule lists the detailed
requirements for the lease at §48.105.

Comment: The rule should establish
specific guidelines regarding how the
funds are to be used to benefit the
school or there will be confusion and
misuse of funds.

Response: The rule defines the
“school purposes” for which the funds
may be used. See §§48.3 (definition of
“school purposes”), 48.110 (regarding
use of funds received through leasing),
and 48.204 (regarding use of funds
received through fundraising).

Comment: This rule should
incorporate other types of schools such
as Tribal schools that are underfunded
in locations where students may not
have the opportunity to attend a Bureau
school.

Response: The statutory authority for
this rule extends only to BIE-operated
schools.

Comment: We are in favor of this rule
because of the magnitude of BIE-
operated schools’ need for funds and
that any funding received through
leasing and fundraising will not affect or
diminish appropriations. Since the
intent of the rule is to increase the
amount of funds at BIE-schools’
disposal in order to improve
educational outcomes for students, it
would be regrettable if this rule
eventually precipitated the opposite and
resulted in a loss of funding for these
schools.

Response: Congress provided that
nothing in the statute authorizing
leasing of and fundraising by Bureau-
operated schools diminishes or
otherwise affects the appropriation of
funds to the budget accounts for
operation and maintenance of Bureau-
operated schools. Congress further
provided that no funds may be withheld

from distribution to the budget of any
Bureau-operated school due to the
school’s receipt of funds from leasing or
fundraising.

Comment: The stipulation that the
rule does not affect 25 CFR 31.2, which
allows BIE facilities to be used for adult
education and community activities
without the requirement of
consideration, mitigates concerns that
the rule may be detrimental to the
community, as both adult education
activities and communities provide
positive outcomes, particularly in
communities facing higher poverty
rates, such as those in which BIE-
operated schools are located.

Response: The final rule includes the
stipulation that this commenter
supports.

Comment: The requirement in section
48.205(f) that participation in
fundraising must be voluntary is
important not just for teachers, but also
students, community members and
organizations, to ensure they are not
punished or retaliated against for not
participating in a fundraiser, or for
participating in an “unsuccessful”’
fundraiser.

Response: The final rule includes the
requirement that this commenter
supports.

Comment: A major advantage to this
rule is that it improves these schools’
access to much-needed funds without
having to increase government spending
or divert government funding from other
important purposes. Although BIE
schools receive more funding per pupil
than the average U.S. public school, the
financial need for this rule is still
evident due to the unique challenges
and higher costs such schools face. The
funding schools can obtain from
fundraising would help make necessary
improvements to the quality of
education for all its students; however,
the GAOQ, in its 2014 report, specified
concerns regarding BIE schools’ ability
to manage funds efficiently and
ethically and, in 2017, added BIE to its
High Risk List for agencies and
programs vulnerable to mismanagement.
A prudent solution would be to resolve
existing issues to prevent poor
stewardship of taxpayer dollars. Ideally,
BIE would first demonstrate an
improved ability to handle its finances
before entrusting BIE schools with
additional funds.

Response: The rule provides that the
schools must report on the use of funds
received through leasing (see § 48.115)
and fundraising (§ 48.208).

Comment: The condition at section
48.206 requiring donations equal to or
exceeding $5,000 be approved by the
Director’s designee could cause school

administrators to discourage donations
exceeding this threshold in order to
minimize bureaucratic approvals, or
misrepresent the true dollar amount of
the donation while “pocketing”
amounts in excess of the threshold.

Response: Criminal statutes prohibit
employees from “pocketing” funds.

Comment: Listing $5,000 as a
threshold will eventually produce
considerably different results over time
due to inflation; instead, add a
stipulation that the exact dollar amount
is to be equivalent of the real value as
of 2021. There are free, fast, user-
friendly inflation calculators on the
internet that would assist in adjusting
the value based on inflation in
successive years.

Response: BIE will reevaluate this
monetary threshold after it obtains
experience in implementing this
regulation.

Comment: The rule’s requirement at
section 48.104 that the Director must
determine that any proposed leases
must not interfere with school activities
or compromise school safety should be
supported by a reporting mechanism
between the impacted school’s faculty,
staff, and students and the Director in
case an interference occurs during the
lease term. Those individuals witness
the day-to-day operations of the school
and will identify whether a lease results
in unanticipated negative effects on
schooling. There should be a procedure
to allow them to file complaints with
the Director so the Director fully
understands the effects of the actual
implementation of a given lease and can
take appropriate actions as needed.

Response: The Head of the School, in
consultation with the school board or
board of regents, certifies that the lease
will not interfere with existing or
planned school activities prior to the
Director entering into the lease. Each
individual lease will have provisions
specific to the activities that the lessee
will conduct under the lease to ensure
that lease activities will not interfere
with school activities. Failure to comply
with lease terms would be addressable
under §§48.116 and 48.117.

Comment: It seems that Native
American children with exceptionalities
are or may be denied the protections of
the Rehabilitation Act of 1973 and other
laws that empower them to achieve
education-related goals. Many living on
reservations are trapped in poverty,
inadequate housing, alcoholism, drug
abuse, and exceptionally high levels of
unemployment, and children living on
the reservation have two options: obtain
an education to end the vicious cycle or
remain trapped. Without the
opportunity to obtain an education
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because you are, by default, excluded
from the classroom because of your
exceptionality. It is imperative that
children attending public schools on
Indian reservations be granted the
opportunity to obtain an education,
regardless of whether they have an
exceptionality.

Response: This comment is not
directly relevant to this rulemaking, but
BIE has considered it in its
implementation of Section 504 of the
Rehabilitation Act of 1973.

IV. Changes to Proposed Rule

The final rule makes three changes to
the proposed rule for clarity and to
better define BIE officials’ roles and
responsibilities:

e Revises the definition of “Director’s
designee” to mean only the Associate
Deputy Director (deleting the
“Education Program Administrator”);

e Addsin §48.202 that the Head of
the School, in addition to the Director
or Director’s designee, is one of the
individuals authorized to approve
fundraising in advance; and

e Separates out the discussion of how
a Bureau-operated school processes
donated funds from § 48.207, regarding
how donations may be used, to a new
§48.208.

V. Procedural Requirements

A. Regulatory Planning and Review
(E.O. 12866)

Executive Order (E.O.) 12866 provides
that the Office of Information and
Regulatory Affairs (OIRA) at the Office
of Management and Budget (OMB) will
review all significant rules. OIRA has
determined that this rule is not
significant.

E.O. 13563 reaffirms the principles of
E.O. 12866 while calling for
improvements in the Nation’s regulatory
system to promote predictability, to
reduce uncertainty, and to use the best,
most innovative, and least burdensome
tools for achieving regulatory ends. The
E.O. directs agencies to consider
regulatory approaches that reduce
burdens and maintain flexibility and
freedom of choice for the public where
these approaches are relevant, feasible,
and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

B. Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not

have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). It does not change
current funding requirements and any
economic effects on small entities
would be fees charged for the use of the
facilities, which must be tied to either
fair market value or the costs to the
Bureau of the lease and would not have
a significant economic effect on the
small entities.

C. Small Business Regulatory
Enforcement Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

(a) Will not have an annual effect on
the economy of $100 million or more.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

(c) Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of the U.S.-based enterprises
to compete with foreign-based
enterprises.

D. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
Tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or Tribal
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

E. Takings (E.O. 12630)

This rule does not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630. A takings implication
assessment is not required.

F. Federalism (E.O. 13132)

Under the criteria in section 1 of
Executive Order 13132, this rule does
not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement. A federalism summary
impact statement is not required.

G. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and

ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

H. Consultation With Indian Tribes
(E.O. 13175)

The Department of the Interior strives
to strengthen its government-to-
government relationship with Indian
Tribes through a commitment to
consultation with Indian Tribes and
recognition of their right to self-
governance and Tribal sovereignty. We
have evaluated this rule under the
Department’s consultation policy and
under the criteria in Executive Order
13175 and have identified substantial
direct effects on federally recognized
Indian Tribes that will result from this
rulemaking. The Department
acknowledges that Tribes with children
attending Bureau-operated schools have
an interest in this rule because it
provides for consideration for the
leasing of Bureau-operated schools and
fundraising standards for employees of
Bureau-operated schools. As such, the
Department engaged Tribal government
representatives by distributing a letter,
dated June 19, 2014, with a copy of the
draft rule and requesting comment on
the draft rule by July 31, 2014. The
Department also published a proposed
rule on June 21, 2016 (81 FR 40218) and
hosted a listening session and two
teleconference consultations on the rule,
but received no substantive comments.
The Department hosted an additional
consultation November 13, 2020, but
received no substantive comments.

L. Paperwork Reduction Act

This rule contains new information
collections. All information collections
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). We may not conduct or sponsor
and you are not required to respond to
a collection of information unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The Department is seeking
approval of a new information
collection, as follows.

Brief Description of Collection: The
Bureau of Indian Education (BIE) is
establishing standards for the
appropriate use of lands and facilities
by third parties. These standards
address the following: The execution of
lease agreements; the establishment and
administration of mechanisms for the
acceptance of consideration for the use
and benefit of a Bureau-operated school;
the assurance of ethical conduct; and
monitoring the amount and terms of
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consideration received, the manner in
which the consideration is used, and
any results achieved by such use. The
paperwork burden associated with the
rule results from lease provisions; lease
violations; and assignments, subleases,
or mortgages of leases.

Title: Use of Bureau-Operated Schools
by Third Parties.

OMB Control Number: 1076-0187.

Form Number: None.

Type of Review: New collection.

Respondents/Affected Public:
Individuals and Private Sector.

Total Estimated Number of Annual
Respondents: 17.

Total Estimated Number of Annual
Responses: 24.

Estimated Completion Time per
Response: One to three hours.

Total Estimated Number of Annual
Burden Hours: 68 hours.

Respondents’ Obligation: Required to
obtain a benefit.

Frequency of Response: Annually.

Total Estimated Annual Non-Hour
Burden Cost: $0.

Total
Burden
. i Number Annual annual
CFR cite Description respondents responses r:ours per burden
esponse hours
Provisions of leases (bUSINESSES) .......ccccevrvvveiviniieineeeieene 10 3 30
Provisions of leases (individuals) ...........ccccoeiiiiiininnninnn. 2 3 6
Provisions of leases (governments) .........ccccccoceeieenieeennenn. 5 3 15
Covered improvements under lease (businesses) ............. 2 (subset) ....... 2 3 6
Covered improvements under lease (governments) .......... 1 (subset) ....... 1 3 3
Violations of leases (DUSINESSES) ......cccuerrerriiiiniriiieenieene 1 (subset) ....... 1 1 1
Violations of leases (individuals) ..........ccccoovvviiniiniiennenns 1 (subset) ....... 1 1 1
Assignments, subleases, and mortgages of leases (busi- | 1 (subset) ....... 1 3 3
nesses).
48.119 ........... Assignments, subleases, and mortgages of leases (indi- | 1 (subset) ....... 1 3 3
viduals).
I ] €= 1 RO 17 e 24 N/A 68

OMB Control Number: 1090-0009.

Title: Donor Certification Form (DI-
3680).

Brief Description of Collection: This
information will provide Department
staff with the basis for beginning the
evaluation as to whether the Department
will accept the proposed donation. The
authorized employee will receive the
donor certification form in advance of
accepting the proposed donation where
the donation is valued at $25,000 or
more. The employee will then review
the totality of circumstances
surrounding the proposed donation to
determine whether the Department can
accept the donation and maintain its
integrity, impartiality, and public
confidence. We expect to receive 25
responses to this information collection
annually. The burden associated with
this information collection is already
reflected in the approval of OMB
Control Number 1090-0009.

As part of our continuing effort to
reduce paperwork and respondent
burdens, we invite the public and other
Federal agencies to comment on any
aspect of this information collection,
including:

(1) Whether or not the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether or not the
information will have practical utility;

(2) The accuracy of our estimate of the
burden for this collection of
information, including the validity of
the methodology and assumptions used;

(3) Ways to enhance the quality,
utility, and clarity of the information to
be collected; and

(4) Ways to minimize the burden of
the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
response.

Written comments and
recommendations for the information
collection should be sent within 30 days
of publication of this notice to
www.reginfo.gov/public/do/PRAMain.
Find this particular information
collection by selecting ““Currently under
30-day Review—Open for Public
Comments” or by using the search
function. Please provide a copy of your
comments to consultation@bia.gov.
Please reference OMB Control Number
1076-0187 in the subject line of your
comments.”

J. National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the National
Environmental Policy Act of 1969
(NEPA) is not required because the
environmental effects of this rule are too
speculative to lend themselves to
meaningful analysis and will later be
subject to the NEPA process, unless
covered by a categorical exclusion. (For
further information see 43 CFR

46.210(i)). We have also determined that
the rule does not involve any of the
extraordinary circumstances listed in 43
CFR 46.215 that would require further
analysis under NEPA.

K. Effects on the Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211. A Statement of Energy
Effects is not required.

List of Subjects in 25 CFR Part 48

Educational facilities, Indians-
education.

m For the reasons given in the preamble,
the Department of the Interior amends
25 CFR chapter 1, subchapter E, by
adding part 48 to read as follows:

PART 48—LEASES OF LAND OR
FACILITIES OF BUREAU-OPERATED
SCHOOLS AND FUNDRAISING
ACTIVITIES AT BUREAU-OPERATED
SCHOOLS

Subpart A—General Provisions

Sec.

48.1 What is the purpose of this part?

48.2 What is the scope of this part?

48.3 What definitions apply to terms in this
part?

48.4 What accounting standards will the
Bureau use in monitoring the receipt,
holding, and use of funds?

48.5 How does the Paperwork Reduction
Act affect this part?
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Subpart B—Leasing of Bureau-operated

Facilities

48.101 Who may enter into a lease on
behalf of a Bureau-operated school?

48.102 With whom may the Director enter
into a lease?

48.103 What facilities may be leased?

48.104 What standards will the Director use
in determining whether to enter into a
lease?

48.105 What provisions must a lease
contain?

48.106 May a lessee construct permanent
improvements under a lease?

48.107 What consideration may a Bureau-
operated school accept in exchange for a
lease?

48.108 How will the Bureau determine
appropriate consideration for a lease?

48.109 Who may use the funds?

48.110 For what purposes may a Bureau-
operated school use the funds?

48.111 How does a lessee pay the Bureau-
operated school under a lease?

48.112 How are lease payments processed?

48.113 Will late payment charges or special
fees apply to delinquent lease payments?

48.114 How long will the funds be
available?

48.115 How will the Bureau monitor the
results achieved by the use of funds
received from leases?

48.116 Who may investigate compliance
with a lease?

48.117 What will the Bureau do about a
violation of a lease?

48.118 What will the Bureau do if a lessee
does not cure a lease violation on time?

48.119 May a lease be assigned, subleased,
or mortgaged?

Subpart C—Fundraising Activities

48.201 To whom does this subpart apply?

48.202 May employees fundraise?

48.203 How much time may employees
spend fundraising?

48.204 For what school purposes may
employees fundraise?

48.205 What are the limitations on
fundraising?

48.206 What approvals are necessary to
accept a donation?

48.207 How may the donations solicited
under this subpart be used?

48.208 How does a Bureau-operated school
process donated funds?

48.209 How must the Bureau-operated
school report donations?

Authority: 5 U.S.C. 301; 25 U.S.C. 2, 9;
Pub. L. 112—-74; Pub. L. 113-235; Pub. L.
114-113.

Subpart A—General Provisions

§48.1 What is the purpose of this part?

(a) The purpose of this part is to set
forth processes and procedures to:

(1) Implement authorization for the
Director or his or her designee to lease
or rent Bureau-operated school facilities
in exchange for consideration in the
form of funds;

(2) Establish mechanisms and
standards for leasing or renting of
Bureau-operated facilities, and

management and use of the funds
received as consideration;

(3) Describe allowable fundraising
activities by the employees of Bureau-
operated schools;

(4) Set accountability standards to
ensure ethical conduct; and

(5) Establish provisions for
monitoring the amount and terms of
consideration received, the manner in
which the consideration is used, and
any results achieved by such use.

(b) Nothing in this part affects:

(1) 25 CFR 31.2, allowing for use of
Federal Indian school facilities for
community activities and adult
education activities upon approval by
the superintendent or officer-in-charge,
where no consideration is received in
exchange for the use of the facilities;

(2) 25 CFR 31.7 and 36.43(g),
establishing guidelines for student
fundraising; or

(3) The implementing regulations for
the Federal Employees Quarters
Facilities Act, 5 U.S.C. 5911, at 41 CFR
part 114-51 and policies at
Departmental Manual part 400, chapter
3; or

(4) The use of Bureau-operated school
facilities or lands by other Federal
agencies so long as the use is
memorialized in a written agreement
between the Bureau and the other
Federal agency.

§48.2 What is the scope of this part?

The leasing provisions of this part
apply only to facilities of schools
operated by the Bureau and the
fundraising provisions of this part apply
only to employees of schools operated
by the Bureau. This part does not apply
to public schools, Public Law 100-297
Tribally controlled schools, or Public
Law 93-638 contract or grant schools.

§48.3 What definitions apply to terms in
this part?

Assistant Secretary means the
Assistant Secretary—Indian Affairs or
his or her designee.

Bureau means the Bureau of Indian
Education.

Bureau-operated school means a day
or boarding school, a dormitory for
students attending a school other than a
Bureau school, or an institution of
higher learning and associated facilities
operated by the Bureau. This term does
not include public schools, Public Law
100-297 Tribally controlled schools, or
Public Law 93-638 contract or grant
schools.

Construction means construction of
new facilities, modification, or
alteration of existing grounds or
building structures.

Days means calendar days unless
otherwise specified.

Director means the Director, Bureau of
Indian Education.

Director’s designee or designee means
the Associate Deputy Director—Navajo
Schools or Associate Deputy Director—
Bureau-Operated Schools.

Department means the Department of
the Interior.

Donation means something of value
(e.g., funds, land, personal property)
received from a non-Federal source
without consideration or an exchange of
value.

Employee means an employee of the
Bureau working at a Bureau-operated
school.

Facilities means land or facilities
authorized for use by a Bureau-operated
school.

Funds means money.

Fundraising means requesting
donations, selling items, or providing a
service, activity, or event to raise funds,
except that writing a grant proposal to
secure resources to support school
purposes is not fundraising. Fundraising
does not include requests for donated
supplies, materials, in-kind services, or
funds (e.g., fees for school activities)
that schools traditionally require or
request parents and guardians of
students to provide.

Head of the School means the
Principal, President, School Supervisor,
Residential Life Director,
Superintendent of the School, or
equivalent head of a Bureau-operated
school.

Lease means a written contract or
rental agreement executed in
accordance with this part, granting the
possession and use of facilities at a
Bureau-operated school to a private or
public person or entity in return for
funds.

Private person or entity means an
individual who is not acting on behalf
of a public person or entity and
includes, but is not limited to, private
companies, nonprofit organizations and
any other entity not included in the
definition of public person or entity.

Public person or entity means a State,
local, Federal, or Tribal governmental
agency or unit thereof.

School purposes means lawful
activities and purchases for the benefit
of students and school operations
including, but not limited to: Academic,
residential, and extra-curricular
programs during or outside of the
normal school day and year; books,
supplies or equipment for school use;
building construction, maintenance
and/or operations; landscape
construction, modifications, or
maintenance on the school grounds.
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§48.4 What accounting standards will the
Bureau use in monitoring the receipt,
holding, and use of funds?

The Bureau will use applicable
Federal financial accounting rules in
monitoring the receipt, holding, and use

of funds.

§48.5 How does the Paperwork Reduction
Act affect this part?

The collections of information in this
part have been approved by the Office
of Management and Budget under 44
U.S.C. 3501 et seq. and assigned OMB
Control Number 1076-NEW and OMB
Control Number 1090-0009. Response is
required to obtain a benefit. A Federal
agency may not conduct or sponsor, and
you are not required to respond to, a
collection of information unless it
displays a currently valid OMB Control
Number.

Subpart B—Leasing of Bureau-
operated Facilities

§48.101 Who may enter into a lease on
behalf of a Bureau-operated school?

Only the Director or the Director’s
designee may enter into leases.

§48.102 With whom may the Director enter
into a lease?

The Director or designee may lease to
public or private persons or entities who
meet the requirements of this part that
are applicable to leasing activities.

§48.103 What facilities may be leased?

Any portion of a Bureau-operated
school facility may be leased as long as
the lease does not interfere with the
normal operations of the Bureau-
operated school, student body, or staff,
and otherwise meets applicable
requirements of this part.

§48.104 What standards will the Director
use in determining whether to enter into a
lease?

(a) The Director or designee will make
the final decision regarding approval of
a proposed lease. The Director or
designee must ensure that the lease
provides appropriate consideration that
benefits the school and that the Head of
the School where facilities are being
leased has certified, after consultation
with the school board or board of
regents, that the lease meets the
standards in paragraph (b) of this
section.

(b) The lease must:

(1) Comply with the mission of the
school;

(2) Conform to principles of good
order and discipline;

(3) Not interfere with existing or
planned school activities or programs;

(4) Not interfere with school board
staff and/or community access to the
school;

(5) Not allow contact or access to
students inconsistent with applicable
law;

(6) Not result in any Bureau
commitments after the lease expires;
and

(7) Not compromise the safety and
security of students and staff or damage
facilities.

(c) The Director’s or designee’s
decision on a proposed lease is
discretionary and is not subject to
review or appeal under part 2 of this
chapter or otherwise.

§48.105 What provisions must a lease
contain?

(a) All leases of Bureau-operated
school facilities must identify at a
minimum:

(1) The facility, or portion thereof,
being leased;

(2) The purpose of the lease and
authorized uses of the leased facility;

(3) The parties to the lease;

(4) The term of the lease, and any
renewal term, if applicable;

(5) The ownership of permanent
improvements and the responsibility for
constructing, operating, maintaining,
and managing permanent
improvements, and meeting due
diligence requirements under § 48.106;

(6) Payment requirements and late
payment charges, including interest;

(7) That lessee will maintain
insurance sufficient to cover negligence
or intentional misconduct occurring on
the leasehold; and

(8) Any bonding requirements, as
required in the discretion of the
Director. If a performance bond is
required, the lease must state that the
lessee must obtain the consent of the
surety for any legal instrument that
directly affects their obligations and
liabilities.

(b) All leases of Bureau-operated
facilities must include, at a minimum,
the following provisions:

(1) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of the
leased premises;

(2) The lessee must comply with all
applicable laws, ordinances, rules,
regulations, and other legal
requirements;

(3) The Bureau has the right, at any
reasonable time during the term of the
lease and upon reasonable notice to
enter the leased premises for inspection
and to ensure compliance; and

(4) The Bureau may, at its discretion,
treat as a lease violation any failure by
the lessee to cooperate with a request to

make appropriate records, reports, or
information available for inspection and
duplication.

(c) Unless the lessee would be
prohibited by law from doing so, the
lease must also contain the following
provisions:

(1) The lessee holds the United States
harmless from any loss, liability, or
damages resulting from the lessee’s, its
invitees’, and licensees’ use or
occupation of the leased facility; and

(2) The lessee indemnifies the United
States against all liabilities or costs
relating to the use, handling, treatment,
removal, storage, transportation, or
disposal of hazardous materials, or the
release or discharge of any hazardous
material from the leased premises that
occurs during the lease term, regardless
of fault with the exception that the
lessee is not required to indemnify the
United States for liability or cost arising
from the United States’ negligence or
willful misconduct

§48.106 May a lessee construct
permanent improvements under a lease?

(a) The lessee may construct
permanent improvements under a lease
of a Bureau-operated facility only if the
lease contains the following provisions:

(1) A description of the type and
location of any permanent
improvements to be constructed by the
lessee and a general schedule for
construction of the permanent
improvements, including dates for
commencement and completion of
construction;

(2) Specification of who owns the
permanent improvements the lessee
constructs during the lease term and
specifies whether each specific
permanent improvement the lessee
constructs will:

(i) Remain on the leased premises,
upon the expiration, cancellation, or
termination of the lease, in a condition
satisfactory to the Director, and become
the property of the Bureau-operated
school;

(ii) Be removed within a time period
specified in the lease, at the lessee’s
expense, with the leased premises to be
restored as closely as possible to their
condition before construction of the
permanent improvements; or

(iii) Be disposed of by other specified
means.

(3) Due diligence requirements that
require the lessee to complete
construction of any permanent
improvements within the schedule
specified in the lease or general
schedule of construction, and a process
for changing the schedule by mutual
consent of the parties.
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(i) If construction does not occur, or
is not expected to be completed, within
the time period specified in the lease,
the lessee must provide the Director
with an explanation of good cause as to
the nature of any delay, the anticipated
date of construction of facilities, and
evidence of progress toward
commencement of construction.

(ii) Failure of the lessee to comply
with the due diligence requirements of
the lease is a violation of the lease and
may lead to cancellation of the lease.

(b) The lessee must prepare the
required information and analyses,
including information to facilitate the
Bureau’s analysis under applicable
environmental and cultural resource
requirements.

(c) The Bureau may take appropriate
enforcement action to ensure removal of
the permanent improvements and
restoration of the premises at the
lessee’s expense before or after
expiration, termination, or cancellation
of the lease. The Bureau may collect and
hold the performance bond or
alternative form of security until
removal and restoration are completed.

§48.107 What consideration may a
Bureau-operated school accept in exchange
for a lease?

A Bureau-operated school may accept
only funds as consideration for a lease.

§48.108 How will the Bureau determine
appropriate consideration for a lease?

The Bureau will determine what
consideration is appropriate for a lease
by considering, at a minimum, the
following factors:

(a) Fair market value and the indirect
and direct costs of the lease; and

(b) Whether there will be a net
financial benefit to the school.

§48.109 Who may use the funds?

The Bureau-operated school may use
funds, including late payment charges,
received as compensation for leasing
that school’s facilities.

§48.110 For what purposes may a Bureau-
operated school use the funds?

The Bureau-operated school must use
the funds for school purposes.

§48.111 How does a lessee pay the
Bureau-operated school under a lease?

A lessee must pay consideration and
any late payment charges due under the
lease to the Bureau by certified check,

TABLE 1 TO PARAGRAPH (b)

money order, or electronic funds
transfer made out to the Bureau and
containing identifying information as
provided for in the lease.

§48.112 How are lease payments
processed?

The Bureau will deposit all funds
received as lease consideration or late
payment charge into the designated
Treasury account. Once the Bureau
deposits the funds, the Bureau will
work with the Bureau-operated school
to make the funds available for school
purposes.

§48.113 Will late payment charges or
special fees apply to delinquent lease
payments?

(a) Late payment charges will apply as
specified in the lease. The failure to pay
these amounts will be treated as a lease
violation.

(b) The Bureau may assess the
following special fees to cover
administrative costs incurred by the
United States in the collection of the
debt, if rent is not paid in the time and
manner required, in addition to late
payment charges that must be paid
under the terms of the lease:

The lessee will pay . . .

For. . .

(3) 18 percent of balance due .

Any dishonored check.
Processing of each notice or demand letter.
Treasury processing following referral for collection of delinquent debt.

§48.114 How long will the funds be
available?

Funds generated under these
regulations remain available to the
recipient school until expended,
notwithstanding 31 U.S.C. 3302, in
accordance with the Bureau-operated
school’s plan for expending the funds
for school purposes.

§48.115 How will the Bureau monitor the
results achieved by the use of funds
received from leases?

The Head of the School for each
Bureau-operated school that has active
leases under this part must submit an
annual report to the Director, the
designee, and the Office of Facilities
Management and Construction. The
report must contain the following
information:

(a) A list of leases and the facilities
covered by each lease;

(b) An accounting of receipts from
each lease;

(c) An accounting of all expenditures
and the supporting documentation

showing that expenditures were made
for school purposes;

(d) A report of the benefits provided
by the leasing program as a whole;

(e) A certification that the terms of
each lease were met or, if the terms of
a lease were not met, the actions taken
as a result of the noncompliance; and

(f) Any unexpected expenses
incurred.

§48.116 Who may investigate compliance
with a lease?

The Head of the School or his or her
designee or any Bureau employee may
enter the leased facility at any
reasonable time, upon reasonable
notice, and consistent with any notice
requirements under the lease to
determine if the lessee is in compliance
with the requirements of the lease.

§48.117 What will the Bureau do about a
violation of a lease?

(a) If the Bureau determines there has
been a violation of the conditions of a
lease, it will promptly send the lessee
and any surety and mortgagee a notice

of violation, by certified mail, return
receipt requested.

(1) The notice of violation will advise
the lessee that, within 10 business days
of the receipt of a notice of violation, the
lessee must:

(i) Gure the violation and notify the
Bureau in writing that the violation has
been cured;

(ii) Dispute the determination that a
violation has occurred; or

(iii) Request additional time to cure
the violation.

(2) The notice of violation may order
the lessee to cease operations under the
lease.

(b) A lessee’s failure to pay
compensation in the time and manner
required by the lease is a violation of the
lease, and the Bureau will issue a notice
of violation in accordance with this
section requiring the lessee to provide
adequate proof of payment.

(c) The lessee and its sureties will
continue to be responsible for the
obligations in the lease until the lease
expires, or is terminated or cancelled.
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§48.118 What will the Bureau do if a
lessee does not cure a lease violation on
time?

(a) If the lessee does not cure a
violation of a lease within the required
time period, or provide adequate proof
of payment as required in the notice of
violation, the Bureau will take one or
more of the following actions:

(1) Cancel the lease;

(2) Invoke other remedies available
under the lease or applicable law,
including collection on any available
performance bond or, for failure to pay
compensation, referral of the debt to the
Department of the Treasury for
collection; or

(3) Grant the lessee additional time in
which to cure the violation.

(b) The Bureau may take action to
recover unpaid compensation and any
associated late payment charges under
§48.113, and does not have to cancel
the lease or give any further notice to
the lessee before taking action to recover
unpaid compensation. The Bureau may
still take action to recover any unpaid
compensation if it cancels the lease.

(c) If the Bureau decides to cancel the
lease, it will send the lessee and any
surety and mortgagee a cancellation
letter by certified mail, return receipt
requested, within 5 business days of its
decision. The cancellation letter will:

(1) Explain the grounds for
cancellation;

(2) If applicable, notify the lessee of
the amount of any unpaid compensation
or late payment charges due under the
lease;

(3) Notify the lessee of the lessee’s
right to appeal to the Director if the
decision is made by the Director’s
designee, or to the Interior Board of
Indian Appeals if the decision is made
by the Director, including the possibility
that the official to whom the appeal is
made may require the lessee to post an
appeal bond;

(4) Order the lessee to vacate the
property within 31 days of the date of
receipt of the cancellation letter, if an
appeal is not filed by that time; and

(5) Order the lessee to take any other
action the Bureau deems necessary to
protect the facility.

(d) The Bureau may invoke any other
remedies available under the lease,
including collecting on any available
performance bond.

§48.119 May a lease be assigned,
subleased, or mortgaged?

A lessee may assign, sublease, or
mortgage a lease only with the approval
of the Director.

Subpart C—Fundraising Activities

§48.201
apply?

This subpart applies to employees
that fundraise for a Bureau-operated
school. This subpart does not apply to
students who fundraise.

To whom does this subpart

§48.202 May employees fundraise?

(a) Employees may fundraise for
school purposes as part of their official
duties using their official title, position
and authority, so long as:

(1) The Director or the Director’s
designee or the Head of the School
approves the fundraising in advance
and certifies that it complies with this
subpart; and

(2) The employees ensure the
fundraising conforms to the
requirements of this subpart.

(b) Nothing in this part allows
participation in political or other
activities prohibited by law.

§48.203 How much time may employees
spend fundraising?

Each authorized employee may spend
no more than a reasonable portion of his
or her official duty time as an employee
in any calendar year fundraising.

§48.204 For what school purposes may
employees fundraise?

Employees may fundraise for school
purposes as defined in §48.3.

§48.205 What are the limitations on
fundraising?

(a) Fundraising may not include any
gaming or gambling activity.

(b) Fundraising may not violate, or
create an appearance of violating, any
applicable ethics statutes or regulations.

(c) Donations from fundraising must
maintain the integrity of the Bureau-
operated school programs and
operations, including but not limited to
the following considerations:

(1) The donation may not, and may
not appear, to be an attempt to influence
the exercise of any regulatory or other
authority of the Bureau;

(2) The donation may not require
commitment of current or future
funding that is not planned or available;

(3) T%le donation must be consistent
with, and may not otherwise
circumvent, law, regulation, or policy;

(4) The Bureau-operated school must
be able to properly utilize or manage
any donated real or personal property
within policy, programmatic, and
management goals;

(5) Any conditions on the donation
must be consistent with authorized
school purposes and any relevant policy
or planning documents;

(%) The donation may not be used by
the donor to state or imply endorsement

by the Bureau or Bureau-operated
school of the donor or the donor’s
products or services;

(7) The donation, if it consists of
personnel or funding to hire personnel,
must be structured such that the
donated or funded personnel do not
inappropriately influence any Bureau
regulatory action or other significant
decision.

(d) The fundraising and donation
must maintain the impartiality, and
appearance of impartiality, of the
Bureau, Bureau-operated school, and its
employees, including but not limited to
the following considerations:

(1) The proposed donation may be
only in an amount that would not
influence or appear to influence any
pending Bureau decision or action
involving the donor’s interests;

(2) There may be no actual or implied
commitment to take an action favorable
to the donor in exchange for the
donation;

(3) The donor may not obtain or
appear to obtain special treatment
dealing with the Bureau or Bureau-
operated school.

(e) The fundraising and donation
must maintain public confidence in the
Bureau and Bureau-operated school, its
programs, and its personnel, including
but not limited to the following
considerations:

(1) The fundraising and acceptance of
the donation would not likely result in
public controversy;

(2) Any conditions on donations must
be consistent with the Bureau and
Bureau-operated school’s policy, goals,
and programs; and

(3) The fundraising and donation may
not involve any inappropriate goods or
services.

(f) Participation in fundraising is
voluntary. No student, community
member, or organization shall be forced,
coerced or otherwise unduly pressured
to participate in fundraising. No
criticism nor any retaliatory action may
be taken against, any student,
community member, or organization for
failure to participate or succeed in
fundraising.

§48.206 What approvals are necessary to
accept a donation under this subpart?

Prior to accepting a donation valued
at $5,000 or more under this subpart,
the Director’s designee must approve
the acceptance and certify that it
complies with this subpart, including
the considerations of § 48.205,
Departmental policy, and any applicable
statute or regulation.
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§48.207 How may donations solicited
under this subpart be used?

(a) The Bureau-operated school must
first use the funds to pay documented
costs of the fundraising activity and
must use the remaining funds in
accordance with paragraph (b) of this
section.

(b) Funds and in-kind donations
solicited under this subpart may be used
for the school purposes identified in the
solicitation. If the solicitation did not
identify the school purposes, the funds
and in-kind donations may be used for
any school purposes defined in §48.3 of
this part.

§48.208 How does a Bureau-operated
school process donated funds?

The Bureau will deposit all funds
received as donations into the
designated Treasury account. Once the
Bureau deposits the funds, the Bureau
will work with the Bureau-operated
school to make the funds available for
school purposes.

§48.209 How must the Bureau-operated
school report donations?

Each Bureau-operated school that has
received donations must submit an
annual report to the Director containing
the following information:

(a) A list of donors, donation
amounts, and estimated values of
donated goods and services;

(b) An accounting of all costs of
fundraising activities;

(c) Supporting documentation
showing the donations were used for
school purposes; and

(d) A report of the results achieved by
use of donations.

Bryan Newland,

Principal Deputy Assistant Secretary—Indian
Affairs.

[FR Doc. 2021-13196 Filed 6-30-21; 8:45 am]
BILLING CODE 4337-15-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Docket No. TTB-2020-0011; T.D. TTB-170;
Ref: Notice No. 196]

RIN 1513-AC63
Establishment of the Goose Gap
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the

approximately 8,129-acre “‘Goose Gap”
viticultural area in Benton County,
Washington. The viticultural area is
located entirely within the existing
Yakima Valley and Columbia Valley
viticultural areas. TTB designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase.
DATES: This final rule is effective August
2,2021.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated the functions
and duties in the administration and
enforcement of these provisions to the
TTB Administrator through Treasury
Order 120-01, dated December 10, 2013
(superseding Treasury Order 120-01,
dated January 24, 2003).

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission to TTB of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features, as described in
part 9 of the regulations, and a name
and a delineated boundary, as

established in part 9 of the regulations.
These designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to the wine’s geographic origin. The
establishment of AVAs allows vintners
to describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of an AVA is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and provides that any interested party
may petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions for the
establishment or modification of AVAs.
Petitions to establish an AVA must
include the following:

e Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

e An explanation of the basis for
defining the boundary of the proposed
AVA;

¢ A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA boundary;

o If the proposed AVA is to be
established within, or overlapping, an
existing AVA, an explanation that both
identifies the attributes of the proposed
AVA that are consistent with the
existing AVA and explains how the
proposed AVA is sufficiently distinct
from the existing AVA and therefore
appropriate for separate recognition;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

e A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Goose Gap Petition

TTB received a petition from Alan
Busacca, on behalf of the Goose Gap
Wine Grower’s Association, proposing
to establish the “Goose Gap” AVA. The
proposed AVA is located in Benton
County, Washington, and lies entirely
within the established Yakima Valley
(27 CFR 9.69) and Columbia Valley (27
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CFR 9.74) AVAs and does not overlap
any other existing or proposed AVA.
Within the approximately 8,129-acre
proposed AVA, there are 2 commercial
vineyards which cover a total of more
than 1,800 acres, as well as 1 winery.
The distinguishing features of the
proposed Goose Gap AVA are its
geology and soils.

According to the petition, the
proposed AVA is part of a series of
folded hills and valleys collectively
known as the Yakima Fold Belt, which
runs from the Beezely Hills in the north
to the Horse Heaven Hills in the south.
The proposed Goose Gap AVA is
comprised of two geographic features
with similar viticultural conditions:
Goose Gap and the adjoining Goose Hill.
Goose Gap and Goose Hill together form
part of a single folded and faulted block
of the Columbia River Basalt. Goose Gap
is formed from a syncline, a down-
folded arch in the bedrock that creates
a saddle-like shape, whereas Goose Hill
is formed from an anticline, an arch-like
structure of basalt that bends upwards
to form a ridge and slopes. Goose Gap
and Goose Hill both have an east-west
orientation, south and southwest slopes
that are too steep for planting, and
plantable north and northeast slopes. By
contrast, the petition states that all of
the ridges and hills in the region
surrounding the proposed AVA have a
northwest-southeast orientation,
plantable south and southwest slopes,
and north and northeast slopes that are
too steep for vineyards. Because
vineyards in the proposed Goose Gap
AVA are planted on north-and
northeast-facing slopes, they receive less
solar radiation than nearby vineyards
planted on south- and southwest-facing
slopes. As a result, grapes grown in the
proposed AVA typically ripen later than
the same varietals grown in the
neighboring Red Mountain AVA (27
CFR 9.167), which is to the northwest of
the proposed AVA.

Five main soil series comprise almost
95 percent of the soils in the proposed
Goose Gap AVA: Warden, Shano, Kiona,
Hezel, and Prosser. The Warden series
soils, which make up 65 percent of the
proposed AVA, consist of wind-blown
loess over layered or stratified silts and
fine sands, and have rooting depths of
six feet or more with no hardpans or
other root-restrictive layers. Shano soils
constitute seven percent of the proposed
AVA and are also formed from wind-
blown loess and are deep soils with low
levels of organic material. Kiona soils
comprise 9 percent of the proposed
AVA and are formed in loess and rubble
from fractured basalt. Hezel soils make
up seven percent of the proposed AVA
and are made of windblown sand over

stratified silts and sands. Finally,
Prosser soils comprise five percent of
the proposed AVA and derive from
loess mixed with flood sediments.
Prosser soils are generally shallow and
overlay fractured basalt bedrock. In
comparison, Warden soils are less
common in the established Red
Mountain AVA to the northwest of the
proposed AVA, the Horse Heaven Hills
AVA (27 CFR 9.188) to the southwest of
the proposed AVA, and in the
established Yakima Valley AVA that
encompasses the proposed AVA.
Additionally, Scooteney soils comprise
almost 11 percent of soils in the
established Red Mountain AVA, and
Ritzville soils comprise almost 30
percent of the soils in the established
Horse Heaven Hills AVA, yet both soil
series are completely absent from the
proposed Goose Gap AVA.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 196 in the
Federal Register on October 23, 2020
(85 FR 67469), proposing to establish
the Goose Gap AVA. In the notice, TTB
summarized the evidence from the
petition regarding the name, boundary,
and distinguishing features for the
proposed AVA. The notice also
compared the distinguishing features of
the proposed AVA to the surrounding
areas. For a detailed description of the
evidence relating to the name,
boundary, and distinguishing features of
the proposed AVA, and for a detailed
comparison of the distinguishing
features of the proposed AVA to the
surrounding areas, see Notice No. 196.

In Notice No. 196, TTB solicited
comments on the accuracy of the name,
boundary, and other required
information submitted in support of the
petition. In addition, given the proposed
AVA’s location within the Columbia
Valley and Yakima Valley AVAs, TTB
solicited comments on whether the
evidence submitted in the petition
regarding the distinguishing features of
the proposed AVA sufficiently
differentiates it from the established
AVAs. TTB also requested comments on
whether the geographic features of the
proposed AVA are so distinguishable
from the Columbia Valley and Yakima
Valley AVAs that the proposed Goose
Gap AVA should no longer be part of
these established AVAs. The comment
period closed December 22, 2020.

In response to Notice No. 196, TTB
received one comment. The comment,
from a local vineyard owner, supported
the proposed Goose Gap AVA. TTB did
not receive any comments regarding the
location of the proposed AVA within

the established Columbia Valley and
Yakima Valley AVAs.

TTB Determination

After careful review of the petition
and the comments received in response
to Notice No. 196, TTB finds that the
evidence provided by the petitioner
supports the establishment of the Goose
Gap AVA. Accordingly, under the
authority of the FAA Act, section
1111(d) of the Homeland Security Act of
2002, and parts 4 and 9 of the TTB
regulations, TTB establishes the “Goose
Gap” AVA in Benton County,
Washington, effective 30 days from the
publication date of this document.

TTB has also determined that the
Goose Gap AVA will remain part of the
established Columbia Valley AVA. As
discussed in Notice No. 196, the Goose
Gap AVA shares some broad
characteristics with the established
AVA. For example, elevations within
the Goose Gap AVA and the Columbia
Valley AVA are generally below 2,000
feet. However, the Goose Gap AVA does
have some features that differentiate it
from the Columbia Valley AVA. For
instance, the Goose Gap AVA
encompasses a single folded and faulted
block of Columbia River basalt,
characterized by the Goose Gap syncline
and the adjoining Goose Hill anticline.
The Columbia Valley AVA, by contrast,
consists of multiple ridges, hills, and
valleys within a single broad basin.

Finally, TTB has also determined that
the Goose Gap AVA will remain part of
the established Yakima Valley AVA.
The two AVAs share soils that are a
combination of glacial-flood and
windborne soils, including the Warden
soil series, and rest on Columbia River
basalt. However, the Goose Gap AVA is
unique among the hills of the Yakima
Valley AVA in that it has an east-west
alignment and plantable north and
northeast slopes. Additionally, a major
soil series of the Yakima Valley AVA is
the Scooteney—Starbuck soil association.
However, within the Goose Gap AVA,
Scooteney soils are absent, and Starbuck
soils comprise less than 2 percent of the
soils.

Boundary Description

See the narrative description of the
boundary of the Goose Gap AVA in the
regulatory text published at the end of
this final rule.

Maps

The petitioners provided the required
maps, and they are listed below in the
regulatory text. The Goose Gap AVA
boundary may also be viewed on the
AVA Map Explorer on the TTB website,
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at https://www.ttb.gov/wine/ava-map-
explorer.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of the Goose
Gap AVA, its name, “Goose Gap,” will
be recognized as a name of viticultural
significance under §4.39(i)(3) of the
TTB regulations (27 CFR 4.39(i)(3)). The
text of the regulations clarifies this
point. Consequently, wine bottlers using
the name “Goose Gap” in a brand name,
including a trademark, or in another
label reference as to the origin of the
wine, will have to ensure that the
product is eligible to use the AVA name
as an appellation of origin.

The establishment of the Goose Gap
AVA will not affect the existing
Columbia Valley or Yakima Valley
AVAs, and any bottlers using
“Columbia Valley” or “Yakima Valley”
as an appellation of origin or in a brand
name for wines made from grapes grown
within the Columbia Valley or Yakima
Valley AVAs will not be affected by the
establishment of this new AVA. The
establishment of the Goose Gap AVA
will allow vintners to use “Goose Gap”,
“Yakima Valley,” and “Columbia
Valley” as appellations of origin for
wines made primarily from grapes
grown within the Goose Gap AVA if the
wines meet the eligibility requirements
for the appellation.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other

administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9

Wine.

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas AREAS

m 2. Subpart C is amended by adding
§9.277 to read as follows:

§9.277 Goose Gap.

(a) Name. The name of the viticultural
area described in this section is “Goose
Gap”. For purposes of part 4 of this
chapter, “Goose Gap” is a term of
viticultural significance.

(b) Approved maps. The 4 United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the Goose
Gap viticultural area are titled:

(1) Benton City, WA, 2017;

(2) Richland, WA, 2017;

(3) Badger Mountain, WA, 2017; and

(4) Webber Canyon, WA, 2017.

(c) Boundary. The Goose Gap
viticultural area is located in Benton
County, Washington. The boundary of
the Goose Gap viticultural area is as
described in paragraphs (c)(1) through
(12) of this section:

(1) The beginning point is on the
Benton City map at the intersection of
Sections 10, 11, 15, and 14, T9N/R27E.
From the beginning point, proceed
southwesterly in a straight line for
approximately 250 feet to the 700-foot
elevation contour in Section 15,
T9N/R27E; then

(2) Proceed southwesterly along the
700-ft elevation contour to its
westernmost point in Section 15,
T9N/R27E; then

(3) Proceed southwesterly in a straight
line to intersection of the 700-foot
elevation contour and an unnamed
intermittent stream in Section 16,
T9N/R27E; then

(4) Proceed southwesterly along the
unnamed intermittent stream to its
intersection with the 600-foot elevation
contour in Section 20, T9N/R27E; then

(5) Proceed south, then southwesterly
along the 600-foot elevation contour,
crossing onto the Webber Canyon map,
for a total of approximately 3 miles to
the intersection of the 600-foot elevation
contour and the western boundary of
Section 27, TON/R27E; then

(6) Proceed south along the western
boundary of Section 27 to its
intersection with the railroad tracks;
then

(7) Proceed southeasterly along the
railroad tracks, crossing onto the Badger
Mountain map, and continuing along
the railroad tracks for a total of
approximately 3 miles to the
intersection of the railroad tracks with
Dallas Road in Section 36, T9IN/R27E;
then

(8) Proceed east, then north along
Dallas Road for approximately 2 miles
to its intersection with Interstate 182 in
Section 20, TON/R28E; then

(9) Proceed west along Interstate 182
and onto the ramp to Interstate 82, and
continue northwesterly along Interstate
82, crossing over the southwestern
corner of the Richland map and onto the
Benton City map, to the intersection of
Interstate 82 and an intermittent stream
in Section 13, TON/R27E; then

(10) Proceed northwesterly along the
intermittent stream to its intersection
with E. Kennedy Road NE in Section 13,
TIN/R27E; then

(11) Proceed north in a straight line to
the northern boundary of Section 13,
T9N/R27E; then

(12) Proceed westerly along the
northern boundaries of Sections 13 and
14, returning to the beginning point.

Signed: June 21, 2021.

Mary G. Ryan,
Administrator.
Approved: June 21, 2021.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2021-14047 Filed 6-30-21; 8:45 am]
BILLING CODE 4810-31-P
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DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2020-0014; T.D. TTB-171;
Ref: Notice No. 199]

RIN 1513—-AC65

Establishment of the Ulupalakua
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
approximately 70-acre ‘“Ulupalakua”
viticultural area (AVA) on the island of
Maui, Hawaii. The Ulupalakua
viticultural area is not located within,
nor does it contain, any other
established viticultural area. TTB
designates viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase.

DATES: This final rule is effective August
2,2021.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated the functions
and duties in the administration and
enforcement of these provisions to the
TTB Administrator through Treasury
Order 120-01, dated December 10, 2013
(superseding Treasury Order 120-01,
dated January 24, 2003).

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission to TTB of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and, once
approved, a name and a delineated
boundary codified in part 9 of the
regulations. These designations allow
vintners and consumers to attribute a
given quality, reputation, or other
characteristic of a wine made from
grapes grown in an area to the wine’s
geographic origin. The establishment of
AVAs allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of an AVA is neither an
approval nor an endorsement by TTB of
the wine produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and allows any interested party to
petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions to
establish or modify AVAs. Petitions to
establish an AVA must include the
following:

o Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

¢ An explanation of the basis for
defining the boundary of the proposed
AVA;

e A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA boundary;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

e A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Ulupalakua AVA Petition

TTB received a petition from Mark
Beaman, winemaker at Maui Wines,
proposing the establishment of the
“Ulupalakua” AVA. The proposed AVA
is located within the privately-owned,
18,000-acre Ulupalakua Ranch on the
island of Maui, Hawaii. The proposed
AVA contains approximately 70 acres,
with approximately 16 acres of
vineyards. Although there is no winery
within the boundary of the proposed
AVA, grapes from the proposed AVA
are made into wine at the Maui Wines
facility, which is a short distance south
of the proposed AVA. According to the
petition, the distinguishing features of
the proposed Ulupalakua AVA include
its topography, soils, and climate.

The proposed Ulupalakua AVA
contains a series of four distinct benches
that are oriented to the southwest. The
benches are gently sloped, with slope
angles between 0 and 5 percent, and are
separated by steeper erosional ravines.
The petition states that the gentle slopes
of the benches minimize the risk of
erosion, facilitate safe agriculture, and
allow vineyards planted on the benches
to receive uniform amounts of sunlight,
rainfall, and temperature-moderating
cloud cover. By contrast, the
surrounding regions all contain steeper
slopes. The petition notes that the
regions to the north, west, and east of
the proposed AVA have average slope
angles of 15 to 17 percent. The petition
also notes that the regions to the north
and west of the proposed AVA contain
more erosional features, such as ravines,
which are less suitable for viticulture
than gently sloping benches.
Furthermore, the region to the south of
the proposed AVA contains rugged,
exposed volcanic rocks that are not
suitable for viticulture.

The soils of the proposed Ulupalakua
AVA formed from the erosion of ancient
alkali lava flows from Mt. Haleakala.
Kula loam makes up 80 percent of the
soil of the proposed AVA and is derived
from weathered basic igneous rocks.
The remaining 20 percent of the soils of
the proposed AVA are comprised of the
Io series, which are silt loams that
gradually acquire more clay deeper in
the soils. According to the petition, the
soils of the proposed AVA are fertile
enough to produce healthy vines and
fruit without promoting excessive vine
and leaf growth. Additionally, the
uniformity of the soils within the
proposed AVA results in a greater
consistency in growing conditions for
vineyards than can be found in the
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surrounding regions. To the south of the
proposed AVA, the soil changes to Kula
very rocky loam, which consists of very
large volcanic rocks and boulders which
would not be suitable for vineyards. The
same Kula soil found within the
proposed AVA is also found to the west,
but the petition notes that the topsoil
west of the proposed AVA has been
scoured by erosion and would be
thinner and not as suitable for
viticulture. The petition did not provide
information on the soils to the north and
east of the proposed AVA.

Within the proposed Ulupalakua
AVA, annual temperatures are moderate
and do not drop below 50 degrees
Fahrenheit (F), which is generally
considered to be the minimum
temperature required for grape vine
growth and fruit development. The
difference between the average high and
low temperatures each month in the
proposed AVA is typically 20 degrees or
less. The proposed AVA receives an
average of 30.7 inches of rainfall a year
and less than 2 inches per month in the
harvest months of July and August.
According to the petition, the low
rainfall amounts during harvest reduce
the risk of mildew and rot, while the
mild temperatures protect ripening fruit
against sunburn and heat stress.

The petition states that the proposed
AVA'’s climate is influenced by its
proximity to Mt. Haleakala. To the north
of the proposed Ulupalakua AVA, on
the higher slopes of the mountain,
annual temperatures are cooler and
temperatures drop below 50 degrees F.
Because moist air moves from east to
west over the mountain, regions to the
east of the proposed AVA typically
receive higher average annual rainfall
amounts, while elevations to the west of
the proposed AVA have less rainfall.
The petition did not include
temperature data for locations to the
east, west, or south of the proposed
AVA, nor did it include precipitation
data for regions to the north and south
of the proposed AVA.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 199 in the
Federal Register on November 10, 2020
(85 FR 71726), proposing to establish
the Ulupalakua AVA. In the notice, TTB
summarized the evidence from the
petition regarding the name, boundary,
and distinguishing features for the
proposed AVA. The notice also
compared the distinguishing features of
the proposed AVA to the surrounding
areas. For a detailed description of the
evidence relating to the name,
boundary, and distinguishing features of
the proposed AVA, and for a detailed

comparison of the distinguishing
features of the proposed AVA to the
surrounding areas, see Notice No. 199.
In Notice No. 199, TTB solicited
comments on the accuracy of the name,
boundary, and other required
information submitted in support of the
petition. The comment period closed on
January 11, 2021.

In response to Notice No. 199, TTB
received one comment. However, the
comment did not contain information
related to the proposed AVA or to the
AVA program in general, and was not
posted to the public docket.

TTB Determination

After careful review of the petition,
TTB finds that the evidence provided by
the petitioner supports the
establishment of the Ulupalakua AVA.
Accordingly, under the authority of the
FAA Act, section 1111(d) of the
Homeland Security Act of 2002, and
parts 4 and 9 of the TTB regulations,
TTB establishes the “Ulupalakua” AVA
in Hawaii, effective 30 days from the
publication date of this document.

Boundary Description

See the narrative description of the
boundary of the Ulupalakua AVA in the
regulatory text published at the end of
this final rule.

Maps

The petitioner provided the required
maps, and they are listed below in the
regulatory text. The Ulupalakua AVA
boundary may also be viewed on the
AVA Map Explorer on the TTB website,

at https://www.tth.gov/wine/ava-map-
explorer.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would
have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a

label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of the
Ulupalakua AVA, its name,
“Ulupalakua,” will be recognized as a
name of viticultural significance under
§4.39(i)(3) of the TTB regulations (27
CFR 4.39(i)(3)). The text of the
regulations clarifies this point.
Consequently, wine bottlers using the
name “Ulupalakua” in a brand name,
including a trademark, or in another
label reference to the origin of the wine,
will have to ensure that the product is
eligible to use the AVA name as an
appellation of origin.

The establishment of the Ulupalakua
AVA will not affect any existing AVA.
The establishment of the Ulupalakua
AVA will allow vintners to use
“Ulupalakua” as an appellation of
origin for wines made primarily from
grapes grown within the Ulupalakua
AVA if the wines meet the eligibility
requirements for the appellation.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this final
rule.

List of Subjects in 27 CFR Part 9
Wine.

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.
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Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.278 to read as follows:

§9.278 Ulupalakua AVA.

(a) Name. The name of the viticultural
area described in this section is
“Ulupalakua”. For purposes of part 4 of
this chapter, “Ulupalakua” is a term of
viticultural significance.

(b) Approved maps. The United States
Geological Survey (USGS) 1:24,000
scale topographic maps used to
determine the boundary of the
Ulupalakua viticultural area is titled
“Makena, Hawaii, 1983.”

(c) Boundary. The Ulupalakua
viticultural area is located on the island
of Maui, in Hawaii. The boundary of the
Ulupalakua viticultural area is as
described in paragraphs (c)(1) through
(6) of this section:

(1) The beginning point is on the
Makena, Hawaii, map at the intersection
of an unnamed, light-duty road known
locally as State Highway 37 and the
northernmost unnamed, unimproved
road in the Palauea land division (a land
division is known as an “ahupua’a” in
Hawaii). From the beginning point,
proceed south along State Highway 37
to the next unnamed, unimproved road
in the Palauea land division; then

(2) Proceed west in a straight line for
approximately 2,700 feet to the 1,560-
foot elevation contour; then

(3) Proceed north along the 1,560-foot
elevation contour to the northern
boundary of the Palauea land division;
then

(4) Proceed east along the northern
boundary of the Palauea land division to
the 1,800-foot elevation contour; then

(5) Proceed south along the 1,800-foot
elevation contour for approximately 400
feet to the point where the 1,800-foot
elevation contour intersects with an
imaginary line drawn from the terminus
of the northernmost unnamed,
unimproved road in the Palauea land
division; then

(6) Proceed east in a straight line for
approximately 800 feet, returning to the
beginning point.

Signed: June 21, 2021.

Mary G. Ryan,
Administrator.
Approved: June 21, 2021.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2021-14058 Filed 6—30-21; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 70
[Docket No. TTB-2021-0004; T.D. TTB-169]
RIN 1513—-AC56

Removal of Obsolete Regulation
Regarding Rewards for Information
Relating to Violations of Tax Laws
Administered by the Alcohol and
Tobacco Tax and Trade Bureau

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.

SUMMARY: In this final rule, the Alcohol
and Tobacco Tax and Trade Bureau
(TTB) is removing obsolete regulatory
provisions related to whistleblower
rewards. Under the Internal Revenue
Code, individuals who provide
information to the Treasury Department
regarding underpayment of taxes or
violations of internal revenue laws may
file claims for monetary
“whistleblower”” awards. Recent
changes to the Code have made the TTB
regulation regarding whistleblower
rewards obsolete, and, therefore, TTB is
removing that provision from its
regulations. TTB has signed a
memorandum of understanding with the
Internal Revenue Service, under which
the Internal Revenue Service will
process whistleblower award claims for
information regarding underpayment of
taxes collected by TTB or violations of
the internal revenue laws administered
by TTB.

DATES: This final rule is effective on July
1, 2021.

FOR FURTHER INFORMATION CONTACT:
Michael Hoover, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
202—-453-1039, ext. 135.
SUPPLEMENTARY INFORMATION:

Background

The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers the
following provisions of the Internal
Revenue Code of 1986, as amended
(IRC, 26 U.S.C.): Chapter 51 (imposing
Federal excise tax on distilled spirits,
wine, and beer), chapter 52 (imposing
Federal excise tax on tobacco products
and cigarette papers and tubes), and
sections 4181-4182 (imposing Federal
excise tax on firearms and ammunition).
TTB administers these provisions
pursuant to section 1111(d) of the
Homeland Security Act of 2002, as

codified at 6 U.S.C. 531(d). The
Secretary of the Treasury (the Secretary)
has delegated related IRC administrative
and enforcement authorities to TTB
through Treasury Order 120-01. The
Secretary also has delegated
administration and enforcement of other
internal revenue laws to the Internal
Revenue Service under Treasury Order
150-10.

Under section 7623 of the IRC (26
U.S.C. 7623), individuals who provide
information to the Department of the
Treasury that is used to detect
underpayments of Federal taxes or
violations of internal revenue laws may
be eligible for monetary
“whistleblower” awards under
regulations issued by the Secretary.

TTB had previously issued a
whistleblower reward regulation at 27
CFR 70.41. However, amendments to
the Internal Revenue Code have made
this regulation obsolete. See the
amendments made to 26 U.S.C. 7623 by
section 406 of the Tax Relief and Health
Care Act of 2006 (Pub L. 109-432),
section 41108 of the Balanced Budget
Act of 2018 (Pub. L. 115-123), and
section 1405 of the Taxpayer First Act
(Pub. L. 116-25). As a result of these
statutory amendments, described more
fully below, § 70.41 has become
obsolete, and TTB is removing that
section from its regulations in 27 CFR
part 70, Procedure and Administration.

Section 406 of the Tax Relief and
Health Care Act of 2006 significantly
revised 26 U.S.C. 7623 and required the
Treasury Department to establish a
“Whistleblower Office” within the
Internal Revenue Service (IRS) to
analyze information received by
whistleblower claimants and determine
the amount of any award under 26
U.S.C. 7623(b). The IRS Whistleblower
Office processes claims pertaining to
underpayments of tax that are owed to
the IRS or violations of internal revenue
laws administered by the IRS that may
be eligible for an award under 26 U.S.C.
7623(a) and (b). See IRS Delegation
Order 25-07 (delegation to the
Whistleblower Office of the authority to
approve IRS discretionary awards under
section 7623(a)). Section 41108 of the
Balanced Budget Act of 2018 then
clarified the definition of “collected
proceeds” from which the Treasury
Department may make awards to
whistleblowers. The Taxpayer First Act
further amended 26 U.S.C. 7623 by
establishing a notification process for
whistleblowers and adding protections
for whistleblowers against retaliation.

To modernize the process for
accepting, processing, and rewarding
whistleblowers and to give effect to the
statutory changes, TTB has entered into
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a memorandum of understanding
(MOU) with the IRS Whistleblower
Office. As set forth in that MOU, the IRS
Whistleblower Office will accept claims
from whistleblowers via IRS Form 211,
Application for Award for Original
Information, and refer such information
to TTB when applicable. TTB will
determine if the information is
actionable after any investigation
undertaken, collect proceeds, and
provide information, including an
evaluation of the whistleblower’s
contributions, to the IRS Whistleblower
Office. The IRS Whistleblower Office
will process all TTB-related
whistleblower award claims filed under
26 U.S.C. 7623 under the IRS
regulations and procedures. Under the
MOU, the IRS will consider references
to the “Internal Revenue Service” or
“IRS” in the relevant IRS regulations
and procedures to include TTB
personnel and TTB actions when
appropriate.

Updated information on the
whistleblower program, including how
and where to file such claims with the
IRS Whistleblower Office is available on
the TTB website at www.ttb.gov.

Regulatory Analysis and Notices
Executive Order 12866

It has been determined that this notice
is not a significant regulatory action as
defined in Executive Order 12866 of
September 30, 1993. Therefore, a
regulatory assessment is not necessary.

Inapplicability of Prior Notice and
Public Comment Procedures and
Delayed Effective Date

TTB is issuing this final rule without
prior notice and opportunity for public
comment pursuant to authority under
section 4(a) of the Administrative
Procedure Act, as amended (APA) (5
U.S.C. 553(b)(B)). That provision
authorizes an agency to issue a rule
without prior notice when the agency
for good cause finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” In this final rule, TTB is
removing a regulatory provision that has
become obsolete due to statutory
changes, so TTB finds that prior notice
is unnecessary. TTB also finds that it is
unnecessary to provide a delayed
effective date for revoking its obsolete
regulation under section 4(c) of the APA
(5 U.S.C. 553(d)); this rule is therefore
effective immediately.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5

U.S.C. 601 et seq.) do not apply.
Pursuant to 26 U.S.C. 7805(f), TTB
submitted this final rule to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA) for
comment on the impact of the
regulations on small businesses. TTB
received no comments from SBA in
response to this final rule.

Paperwork Reduction Act

This final rule imposes no new
collection of information. The IRS will
account for any burden associated with
additional respondents to its
information collection, IRS Form 211,
Application for Reward for Original
Information (20,000 annual respondents
and 15,000 burden hours), which has
been previously reviewed and approved
by OMB and assigned control number
1545-0409.

Drafting Information

Michael Hoover of the Regulations
and Rulings Division drafted this
document with the assistance of other
Alcohol and Tobacco Tax and Trade
Bureau personnel.

List of Subjects in 27 CFR Part 70

Administrative practice and
procedure, Claims, Excise taxes,
Freedom of information, Law
enforcement, Penalties, Reporting and
recordkeeping requirements, Surety
bonds.

Amendments to the Regulations

For the reasons discussed in the
preamble, TTB is amending 27 CFR
chapter I, part 70 as follows:

PART 70—PROCEDURE AND
ADMINISTRATION

m 1. The authority citation for part 70
continues to read as follows:

Authority: 5 U.S.C. 301 and 552; 26 U.S.C.
4181, 4182, 5123, 5203, 5207, 5275, 5367,
5415, 5504, 5555, 5684(a), 5741, 5761(b),
5802, 6020, 6021, 6064, 6102, 6155, 6159,
6201, 6203, 6204, 6301, 6303, 6311, 6313,
6314, 6321, 6323, 6325, 6326, 6331-6343,
6401-6404, 6407, 6416, 6423, 6501-6503,
6511, 6513, 6514, 6532, 6601, 6602, 6611,
6621, 6622, 6651, 6653, 6656—6658, 6665,
6671, 6672, 6701, 6723, 6801, 6862, 6863,
6901, 7011, 7101, 7102, 7121, 7122, 7207,
7209, 7214, 7304, 7401, 7403, 7406, 7423,
7424, 7425, 7426, 7429, 7430, 7432, 7502,
7503, 7505, 7506, 7513, 7601-7606, 7608—
7610, 7622, 7623, 7653, 7805.

§70.41 [Removed and Reserved]

m 2. Section 70.41 is removed and
reserved.

Signed: June 21, 2021.
Mary G. Ryan,
Administrator.

Approved: June 21, 2021.
Timothy E. Skud,

Deputy Assistant Secretary (Tax, Trade and
Tariff Policy).

[FR Doc. 2021-14050 Filed 6—-30-21; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR 165
[Docket Number USCG-2021-0439]
RIN 1625-AA00

Safety Zone; Caruso Affiliated
Holdings Fireworks Event, Newport
Beach, California

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
near Balboa Pier, Newport Beach
Harbor, California, around the fireworks
launch barge SWOB-1, during the
loading of pyrotechnics at Los Angeles
Berth 184, the transit of the barge from
LA Berth 184 to the display location in
vicinity of Southeast of Balboa Pier and
for the duration of the fireworks display,
on July 4, 2021. This temporary safety
zone is necessary to provide for the
safety of the waterway users by keeping
them clear of potential harmful debris
within the fall out zone during the
fireworks display scheduled to take
place within Newport Beach Harbor,
and the loading and transit of the
explosives. Entry of persons or vessels
into this temporary safety zone is
prohibited unless specifically
authorized by the Captain of the Port,
Los Angeles—Long Beach, or her
designated representative.

DATES: This rule is effective from 7 p.m.
through 11 p.m. on July 4, 2021.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2021—
0439 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email the LCDR
Maria Wiener, U.S. Coast Guard Sector
Los Angeles—Long Beach; telephone


http://www.regulations.gov
http://www.regulations.gov
http://www.ttb.gov

Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/Rules and Regulations

34959

(310) 521-3860, email Maria.C.Wiener@
uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
E.O. Executive order

FR Federal Register

LLNR Light List Number

NPRM Notice of proposed rulemaking
Pub. L. Public Law

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. Publishing an
NPRM would be impracticable in this
case due to the timing of the event. The
event sponsor submitted their
application on May 9th, 2021 however,
the application was incomplete and did
not address the vessels that would be
used to carry out the event. As the Coast
Guard received late notification of the
fireworks display vessels, there is not
sufficient time for notice and comment
procedures.

For the reasons stated above, we are
issuing this rule, and under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making it effective
less than 30 days after publication in the
Federal Register. Delaying the effective
date of this rule would be contrary to
the public interest because immediate
action is necessary to protect persons
and property from the dangers
associated with the fireworks event on
July 4, 2021.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034; The
Captain of the Port (COTP), Los
Angeles—Long Beach has determined
that potential hazards associated with
navigation safety may arise because the
fireworks display creates potential for
hazards for any person or vessel within
a 1,000-foot radius of the fireworks
launch barge. Potential hazards include
accidental discharge of fireworks,
dangerous projectiles, and falling hot

embers or other debris. This temporary
safety zone is necessary to ensure the
safety of, and reduce the risk to, the
public, and mariners, in the Newport
Beach Harbor.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone on July 4, 2021,
encompassing all navigable waters from
the surface to the sea floor within a 100-
foot radius around the fireworks launch
barge SWOB-1, during the loading of
the pyrotechnics at LA Berth 184, and
during the transit of the fireworks barge
from LA Berth 184 to the fireworks
launch site in approximate position:
33°35.474’ N; 117°53.296" W, in vicinity
of Newport Beach Harbor. The
temporary safety zone will then increase
to 1,000-feet 15 minutes prior to, and for
the duration of the fireworks display,
expected to commence at 9 p.m. and last
approximately 30 minutes. These
coordinates are based on North
American Datum of 1984.

No vessel or person is permitted to
operate in the safety zone without
obtaining permission from the Captain
of the Port (COTP) or the COTP’s
designated representative. Sector Los
Angeles—Long Beach may be contacted
on VHF-FM Channel 16 or 310-521—
3801. The general boating public will be
notified prior to the enforcement of the
temporary safety zone via Broadcast
Notice to Mariners.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders (E.O.s) related to
rulemaking. Below we summarize our
analyses based on a number of these
statutes and E.O.s, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

E.O.s 12866 (“Regulatory Planning
and Review”) and 13563 (“Improving
Regulation and Regulatory Review”’)
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
E.O. 13563 emphasizes the importance
of quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (“Reducing Regulation and
Controlling Regulatory Costs”), directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be

identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

This regulatory action determination
is based on the size, location, duration
of the safety zone. Although this rule
restricts access to the waters
encompassed by the safety zone, the
effect of this rule will not be significant
because the local waterway users will be
notified via public Broadcast Notice to
Mariners to ensure the safety zone will
result in minimum impact. The entities
most likely to be affected are waterfront
facilities, commercial vessels, and
pleasure craft engaged in recreational
activities.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator. Under section 213(a) of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
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about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under E.O. 13132, Federalism, if it has
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that Order and have
determined that it is consistent with the
fundamental federalism principles and
preemption requirements described in
E.O. 13132.

Also, this rule does not have tribal
implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human

environment. This rule involves a safety
zone in an area in the vicinity of
Newport Beach Harbor, Newport, CA.
Such actions are categorically excluded
from further review under paragraph
60(a) of Appendix A, Table 1 of the
Department of Homeland Security
Directive 023—01-001-01, Rev. 01. An
environmental analysis checklist
supporting this determination and
Record of Environmental Consideration
(REC) are available in the docket where
indicated under ADDRESSES. We seek
any comments or information that may
lead to the discovery of a significant
environmental impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 46 U.S.C. 70034,
70051

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T11-060 to read as
follows:

§165.T11-060 Safety Zone; Caruso
Affiliated Holdings Fireworks Event,
Newport Beach, California.

(a) Location. The following area is a
safety zone: All navigable waters from
the surface to the sea floor within a 100-
foot radius around the fireworks launch
barge SWOB-1, during the loading of
the pyrotechnics at Los Angeles Berth
184, and during the transit of the
fireworks barge from Los Angeles Berth
184 to the fireworks launch site in
approximate position: 33°35.474" N;
117°53.296" W, in vicinity of Newport
Beach Harbor. The temporary safety
zone will then increase to 1,000-feet 15
minutes prior to, and for the duration of
the fireworks display, expected to
commence at 9:00 p.m. and last

approximately 30 minutes. These
coordinates are based on North
American Datum of 1983, World
Geodetic System, 1984.

(b) Definitions. For the purposes of
this section:

Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer operating a Coast
Guard vessel and a Federal, State, and
local officer designated by or assisting
the Captain of the Port Los Angeles—
Long Beach (COTP) in the enforcement
of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter, hail
Coast Guard Sector Los Angeles—Long
Beach on VHF-FM Channel 16 or call
at (310) 521-3801. Those in the safety
zone must comply with all lawful orders
or directions given to them by the COTP
or the COTP’s designated representative.

(d) Enforcement period. This section
will be enforced from 7 p.m. to 11 p.m.
on July 4, 2021. The firework display is
scheduled to commence at 9 p.m. This
rule will be enforced during the loading,
transit and duration of the fireworks
display, which will be broadcasted via
local Broadcast Notice to Mariners in
accordance with 33 CFR 165.7.

Dated: June 25, 2021.
R.E. Ore,

Captain, U.S. Coast Guard, Captain of the
Port, Los Angeles—Long Beach.

[FR Doc. 2021-14052 Filed 6—-30-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2021-0454]

Safety Zone; Fleet Week Maritime
Festival, Pier 66, Elliott Bay, Seattle,
Washington

AGENCY: Coast Guard, DHS.

ACTION: Notification of non-enforcement
of regulation.

SUMMARY: The Coast Guard will not
enforce the safety zone for the Fleet
Week Maritime Festival on waters
adjacent to Pier 66 in Elliott Bay,
Seattle, WA in July or August 2021. The
Captain of the Port Sector Puget Sound
has determined that enforcement of this
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regulation is not necessary because the
event is cancelled.

DATES: The Coast Guard does not plan
to enforce regulations in 33 CFR
165.1330 from July 1, 2021 through
August 31, 2021.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of non-enforcement, call or
email Robert A.K. Nakama, U.S. Coast
Guard Sector Puget Sound Waterways
Management Division; telephone 206—
217—-6089, email Robert.Nakama@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard normally enforces the safety zone
in 33 CFR 165.1330 for the Fleet Week
Maritime Festival on waters adjacent to
Pier 66 in Elliott Bay, Seattle, WA. This
event is held annually during the parade
of ships on the last week of July or first
week of August. This year, the event
organizers cancelled Fleet Week.
Therefore, the Coast Guard does not
plan to enforce the safety zone in 33
CFR 165.1330, for July or August 2021.

In addition to this notification of non-
enforcement in the Federal Register, if
the situation changes and the Captain of
the Port Sector Puget Sound (COTP)
determines that the regulated area needs
to be enforced, the COTP will issue a
Broadcast Notice to Mariners and
provide actual notice of enforcement to
any persons in the regulated area.

Dated: June 21, 2021.
P.M. Hilbert,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Puget Sound.

[FR Doc. 2021-13723 Filed 6-30-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2021-0438]
RIN 1625-AA00

Safety Zone; Ohio River, New
Richmond

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is The Coast
Guard is establishing a temporary safety
zone for all navigable waters of the Ohio
River, extending the entire width of the
river, at mile marker (MM) 450.0. This
safety zone is necessary to provide for
the safety of life on these navigable
waters near New Richmond, Ohio
during the New Richmond Fireworks.

Entry of vessels or persons into this
zone is prohibited unless specifically
authorized by the Captain of the Port
Ohio Valley.

DATES: This rule is effective on July 4,
2021 from 10 p.m. through 10:30 p.m.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0438 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Matthew Roberts,
Marine Safety Detachment Cincinnati,
U.S. Coast Guard; telephone 513-921—
9033, email matthew.d.roberts@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish this
regulation by July 4, 2021 and lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing this rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
immediate action is necessary to protect
persons and property from the dangers
associated with the event.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1233. The

Captain of the Port Sector Ohio Valley
(COTP) has determined that potential
hazards associated with the New
Richmond Fireworks, occurring on July
4, 2021 from 10 p.m. through 10:30
p.m., will be a safety concern for all
navigable waters on the Ohio River,
extending the entire width of the river,
at mile marker (MM) 450.0. The purpose
of this rule is to ensure the safety of life
and vessels on these navigable waters
before, during, and after the scheduled
event.

IV. Discussion of the Rule

This rule establishes a safety zone on
July 4, 2021 from 10 p.m. through 10:30
p.m. on all navigable waters of the Ohio
River, extending the entire width of the
river, at MM 450.0. Transit into and
through this area is prohibited during
periods of enforcement on these dates
and times. The periods of enforcement
will be prior to, during, and 30 minutes
after any vessel movement and during
the fireworks display. The Coast Guard
was informed that the operations will
take place from 10 p.m. through 10:30
p.m. Enforcement of the regulated area
will occur during the fireworks display.
The duration of the safety zone is
intended to ensure the safety of life and
vessels on these navigable waters before,
during, and after the scheduled event.
No vessel or person will be permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of Sector Ohio
Valley. They may be contacted on VHF-
FM Channel 16 or by telephone at
1-800-253-7465. Persons and vessels
permitted to enter this regulated area
must transit at their slowest safe speed
and comply with all lawful directions
issued by the COTP or the designated
representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under


https://www.regulations.gov
https://www.regulations.gov
mailto:matthew.d.roberts@uscg.mil
mailto:matthew.d.roberts@uscg.mil
mailto:Robert.Nakama@uscg.mil
mailto:Robert.Nakama@uscg.mil

34962

Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/Rules and Regulations

Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone. This
safety zone will be in place at Mile
Marker 450 Ohio River on July 4, 2021
from 10 p.m. through 10:30 p.m. The
Coast Guard will issue written Local
Notice to Mariners and Broadcast Notice
to Mariners via VHF-FM marine
channel 16 about the temporary safety
zone, and this rule also allows vessels
to seek permission from the COTP or a
designated representative to enter the
area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V. A. above,
this rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate

against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone lasting
thirty minutes that prohibits entry on all

navigable waters of the Ohio River at
MM 450. It is categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08—0438 to read as
follows:

§165.T08-0438 Safety zone; Ohio River,
New Richmond, OH.

(a) Location. All navigable waters of
the Ohio River at MM 450 New
Richmind, Ohio.

(b) Period of enforcement. This
temporary safety zone will be enforced
on July 4, 2021 from 10 p.m. until 10:30
p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless specifically
authorized by the Captain of the Port
Sector Ohio Valley (COTP) or a
designated representative. Persons or
vessels desiring to enter into or pass
through the zone must request
permission from the COTP or a
designated representative. They may be
contacted on VHF-FM radio channel 16
or phone at 1-800-253-7465.

(2) Persons and vessels permitted to
deviate from this safety zone regulation
and enter the restricted area must transit
at the slowest safe speed and comply
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with all lawful directions issued by the
COTP or a designated representative.

(d) Informational broadcasts. The
COTP or a designated representative
will inform the public through
broadcast notices to mariners of the
enforcement period for the temporary
safety zone as well as any changes in the
planned schedule.

Dated: June 27, 2021.
A.M. Beach,

Captain, U.S. Coast Guard, Captain of the
Port Sector Ohio Valley.

[FR Doc. 2021-14130 Filed 6-30-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2021-0433]
RIN 1625-AA00

Safety Zone; Tennessee River Mile 643
to 652, Knoxville, TN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Tennessee River south of mile 643
to 652 on August 7, 2021. This safety
zone is needed to protect personnel,
vessels, and the marine environment
from potential hazards created during
the rowers associated with the event.
Entry into the safety zone is prohibited
unless specifically authorized by the
Captain of the Port Sector Ohio Valley
(COoTP).

DATES: This rule is effective from 8 a.m.
to 5 p.m. on August 7, 2021.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0433 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MST3 Joshua Rehl, U.S. Coast
Guard; telephone 615-736-5421, email
Joshua.M.Rehl@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. The Coast Guard was
notified of the event without ample time
to allow for a reasonable comment
period because we must establish this
safety zone by August 7, 2021.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because action is needed on August 7,
2021 to ensure the safety of the
participants in the Three Rivers Regatta,
rowing marine event.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Ohio Valley
(COTP) has determined that potential
hazards associated with the Three
Rivers Regatta, rowing marine event,
will be a safety concern for anyone
within the rowing area. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the special
local regulated area for the duration of
the rowing event.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone on the Tennessee River from
mile markers 643 to 652 from 8 a.m.
until 5 p.m. on August 7, 2021. The
duration of the zone is intended to
protect personnel, vessels, and the
marine environment in these navigable
waters while high speed boat races are
taking place. No non-participant vessels
or persons will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative. Vessels and
persons transiting the area must comply
with all orders or directions given to
them by the COTP or their designated
representative. The COTP will provide

notice of the regulated area through
advanced notice via broadcast notice to
mariners and by on-scene designated
representatives.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone. This
safety zone restricts transit on
theTennessee River from mile 643 to
652. The area will have limited access
for a period of 9 hours. Moreover, the
Coast Guard would issue Broadcast
Notices to Mariners, Local Notices to
Mariners, and Marine Safety
Information Bulletins, as appropriate,
about this safety zone so that waterway
users may plan accordingly for this
short restriction on transit. This rule
will allow vessels to request permission
to enter the safety zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
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Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting 9 hours that will prohibit
entry within MM 643 to 652, on the
Tennessee River, of vessels for the
duration of the Three Rivers Regatta,
rowing marine event. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Secuity measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04-6, 160.5; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T08—0433 to read as
follows:

§165.T08-0433 Safety Zone; Knoxuville,
TN. Tennessee River.

(a) Regulated area. The regulations in
this section apply to the following area:
All waters of the Tennessee River from
mile marker 643 to mile marker 652.

(b) Regulations. (1) All non-
participants are prohibited from
entering, transiting through, anchoring
in, or remaining within the regulated
area described in paragraph (a) of this
section unless authorized by the Captain
of the Port Sector Ohio Valley or their
designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by Sector Ohio Valley
command center at 502—779-5422.
Those in the regulated area must
comply with all lawful orders or
directions given to them by the COTP or
the designated representative.

(3) The COTP will provide notice of
the regulated area through advanced
notice via broadcast notice to mariners
and by on-scene designated
representatives.

(c) Enforcement period. This section
will be enforced from 8 a.m. to 5 p.m.
on August 7, 2021.

Dated: June 27, 2021.
A.M. Beach,

Captain, U.S. Coast Guard, Captain of the
Port Sector Ohio Valley.

[FR Doc. 2021-14051 Filed 6-30-21; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2021-0362]

Special Local Regulations; Beaufort
Water Festival and Fireworks;
Beaufort, SC

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
two annual recurring marine events for
the Beaufort Water Festival to provide
for the safety of life on the Beaufort
River in Beaufort, SC, during the event.
The Coast Guard will enforce these two
annual recurring marine events on July
16, 2021, from 9 p.m. until 10:30 p.m.,
on July 17, 2021, from 8 a.m. until 12:30
p.-m., on July 18, 2021, from 12:30 p.m.
until 3:30 p.m., and on July 24, 2021,
from 12:30 p.m. until 4:30 p.m. All non-
participant persons and vessels will be
prohibited from entering, transiting,
anchoring, or remaining within the



Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/Rules and Regulations

34965

regulated areas during the enforcement
period unless authorized by the Captain
of the Port Charleston or a designated
representative. The operator of any
vessel in the regulated area must
comply with instructions from the Coast
Guard or designated representative.

DATES: The regulations in 33 CFR
100.704, Table 1 to § 100.704, Items No.
(7) and (8), will be enforced at various
times from July 16, 2021 through July
24, 2021.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Lieutenant
Commander Chad Ray, Sector
Charleston Office of Waterways
Management, Coast Guard; telephone
(843) 740-3184, email Chad.L.Ray@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the two annual
recurring marine events listed in 33 CFR
100.704, Table 1 to § 100.704, Items No.
(7) and (8), for the Beaufort Water
Festival and Air Show. The Coast Guard
will enforce these two annual recurring
marine events on July 16, 2021, from 9
p-m. until 10:30 p.m., on July 17, 2021,
from 8 a.m. until 12:30 p.m., on July 18,
2021, from 12:30 p.m. until 3:30 p.m.,
and on July 24, 2021, from 12:30 p.m.
until 4:30 p.m. This action is being
taken to provide for the safety of life on
navigable waterways during this event.
The regulations in § 100.704, Table 1 to
§100.704, Items No. (7) and (8), specify
the locations of the regulated areas for
the Beaufort Water Festival, which
encompass a portion of the Beaufort
River in Beaufort, South Carolina.
During the enforcement periods, as
reflected in § 100.704(c)(1), if you are
the operator of a vessel in the regulated
area you must comply with directions of
the COTP Charleston or from his
designated representative, including the
Patrol Commander or any Official Patrol
displaying a Coast Guard ensign.

In addition to this notice of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of this enforcement period
via the Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

Dated: June 25, 2021.
J.D. Cole,

Captain, U.S. Coast Guard, Captain of the
Port Charleston.

[FR Doc. 2021-14025 Filed 6—-30-21; 8:45 am]
BILLING CODE 9110-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 21-128; RM-11895; DA 21—
695; FR ID 34434]

Television Broadcasting Services
Bristol, Virginia

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: On April 5, 2021, the Media
Bureau, Video Division (Bureau) issued
a Notice of Proposed Rulemaking
(NPRM) in response to a petition for
rulemaking filed by Sinclair Licensee,
LLC (Petitioner), the licensee of WCYB—
TV, channel 5 (NBC), Bristol, Virginia,
requesting the substitution of channel
35 for channel 5 at Bristol in the DTV
Table of Allotments. For the reasons set
forth in the Report and Order referenced
below, the Bureau amends FCC
regulations to substitute channel 35 for
channel 5 at Bristol.

DATES: Effective July 1, 2021.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein, Media Bureau, at (202)
418-1647 or Joyce.Bernstein@fcc.gov.

SUPPLEMENTARY INFORMATION: The
proposed rule was published at 86 FR
21681 on April 23, 2021. The Petitioner
filed comments in support of the
petition reaffirming its commitment to
apply for channel 35. No other
comments were filed. The Petitioner
states that VHF channels have certain
propagation characteristics which may
cause reception issues for some viewers.
In addition, WCYB-TV has received
numerous complaints from viewers
unable to receive the Station’s over-the-
air signal, despite being able to receive
signals from other stations. While the
proposed channel 35 noise limited
contour does not completely encompass
the relevant channel 5 noise limited
contour, WCYB-TV is an NBC affiliate
and there are six other NBC affiliated
stations that serve some portion of the
loss area, which, in the aggregate, serve
the entire area of the channel 5 noise
limited contour not encompassed by the
proposed channel 35 contour, so that no
one would lose NBC network service if
channel 35 was substituted for channel
5. As the Bureau explained in the
NPRM, it used the technical parameters
of WCYB-TV’s original post-transition
digital channel 5 facility (File No.
BPCDT-20080327AFS) in determining
any predicted loss which may occur.
This is a synopsis of the
Commission’s Report and Order, MB
Docket No. 21-128; RM—-11895; DA 21—

695, adopted June 15, 2021, and
released June 15, 2021. The full text of
this document is available for download
at https://www.fcc.gov/edocs. To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fec504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601—
612, do not apply to this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television.

Federal Communications Commission.
Thomas Horan
Chief of Staff, Media Bureau.

Final Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.

m 2.In §73.622(i), amend the Post-
Transition Table of DTV Allotments,
under Virginia, by revising the entry for
Bristol to read as follows:

§73.622 Digital television table of
allotments.

* * * * *
(i) * *x %
Community Channel No.
VIRGINIA
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Community Channel No.  corresponds with “GSAR Case 2021— Defense Authorization Act (NDAA)
G527”. Follow the instructions provided (Pub. L. 115-91) already provides DOD
* * * * * at the “Comment Now” screen. Please similar authority to obtain ownership
BrStOl oo 35 include your name, company name (if  information with respect to its high-
. . . . . any), and “GSAR Case 2021-G527” on security leased space. GSA’s regulatory

[FR Doc. 2021-13565 Filed 6-30-21; 8:45 am]
BILLING CODE 6712-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 552 and 570

[GSAR Case 2021-G527; Docket No. GSA-
GSAR-2021-0014; Sequence No. 1]

RIN 3090-AK44

General Services Administration
Acquisition Regulation; Inmediate and
Highest Level Owner for High-Security
Leased Space

AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).

ACTION: Interim rule.

SUMMARY: GSA is amending the General
Services Administration Acquisition
Regulation (GSAR) to implement
Section 3 and Section 5 requirements of
the Secure Federal Leases from
Espionage and Suspicious Entanglement
Act (the Act or Secure Federal LEASEs
Act). The Act addresses the risks of
foreign ownership of Government-
leased real estate and requires the
disclosure of ownership information for
high-security space leased to
accommodate a Federal agency.

DATES: Effective: June 30, 2021.

Applicability: This interim rule
applies to new lease awards, the
exercise of options for current leases,
lease extensions, and ownership
changes for high-security leased space.
Except where otherwise provided, the
Act’s disclosure requirements shall
apply with respect to any lease or
novation agreement entered into on or
after June 30, 2021, involving high-
security leased space. That includes
new, renewal, succeeding, expansion,
superseding, extension, and replacing
leases and novations.

Comment Date: Interested parties
should submit written comments to the
Regulatory Secretariat Division at the
address shown below on or before
August 30, 2021 to be considered in the
formation of the final rule.

ADDRESSES: Submit comments in
response to GSAR Case 2021-G527 to
the Federal eRulemaking portal at
https://www.regulations.gov by
searching for “GSAR Case 2021-G527"".
Select the link “Comment Now” that

your attached document. If your
comment cannot be submitted using
https://www.regulations.gov, call or
email the points of contact in the FOR
FURTHER INFORMATION CONTACT section of
this document for alternate instructions.
Instructions: Please submit comments
only and cite “GSAR Case 2021-G527”
in all correspondence related to this
case. Comments received generally will
be posted without change to https://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check https://www.regulations.gov,
approximately two to three days after
submission to verify posting.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Carroll, Procurement Analyst,
at 817—253-7858 or GSARPolicy@
gsa.gov, for clarification of content. For
information pertaining to status or
publication schedules, contact the
Regulatory Secretariat Division at 202—
501-4755 or GSARegSec@gsa.gov.
Please cite GSAR Case 2021-G527.

SUPPLEMENTARY INFORMATION:
I. Background

On Dec. 31, 2020, the then president
signed into law the Secure Federal
Leases from Espionage and Suspicious
Entanglements Act (Secure Federal
LEASEs Act), (Pub. L. 116-276, 134
Stat. 3362). The Act imposes disclosure
requirements regarding the foreign
ownership, particularly “beneficial
ownership,” of prospective lessors of
“high-security leased space” (i.e.,
property leased to the Federal
government having a security level of III
or higher). Section 3 and Section 5 of
the Act regarding immediate and
highest-level ownership applies to a
lease or lease novation for high-security
leased space entered into six months
after the date of the enactment of the
Act. GSA will modify existing leases to
reflect the requirements of the Act when
any of the various actions highlighted in
the Applicability section arise.

These requirements of the statute are
applicable to leases by the U.S. General
Services Administration (GSA), the
Architect of the Capitol, “or the head of
any Federal agency, other than the
Department of Defense (DOD), that has
independent statutory leasing
authority” (Federal lessees). The Act is
not applicable to DOD or to the
intelligence community. In that regard,
Section 2876 of the FY 2018 National

action applies to GSA and to agencies
relying upon GSA'’s leasing authority.

The Act addresses national security
risks identified in the Government
Accountability Office (GAQ) report,
GSA Should Inform Tenant Agencies
When Leasing High-Security Space from
Foreign Owners, dated January 2017
(GAO-17-195). This report found
certain high-security Federal agencies
were in buildings owned or controlled
by foreign entities. According to the
report, most Federal tenants were
unaware the spaces GAO identified
were subject to foreign ownership or
control, exposing these agencies to the
heightened risk of surreptitious physical
or cyber espionage by foreign actors.
The report also noted GAO could not
identify the owners of approximately
one-third of the Federal government’s
high-security leases because such
ownership information was unavailable
for those buildings.

As the US Government’s “landlord,”
GSA serves as the central leasing agent
for Federal leases and is responsible for
managing and obtaining space on behalf
of multiple Federal agencies. When GSA
enters into a leasing agreement, the
agency becomes the “tenant” of GSA,
with GSA acting as the lessee of the
property. GSA currently uses
information contained in the System for
Award Management (SAM) to collect
foreign ownership information for
potential lessors, including immediate
or highest-level owners. However, as
Congress recognized in the Act, SAM
does not capture more nuanced forms of
foreign control such as entities involved
in financing properties or beneficial
ownership.

GSA is currently reviewing and
investigating potential future
implementation steps and potential
updates through electronic means to
implement the requirements of the Act,
including externally (System for Award
Management) or internally (GSA’s Lease
Offer Platform). As these alternatives are
not yet available, this interim rule will
require reporting on an action-by-action
basis.

What is ““high-security leased space”?

The statute defines “high security
leased space” as ‘“‘space leased by a
Federal lessee that—(A) will be
occupied by Federal employees for
nonmilitary activities; and (B) has a
facility security level of I1I, IV or V, as
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determined by the Federal tenant in
consultation with the Interagency
Security Committee, the Department of
Homeland Security, and the General
Services Administration.” Facility
security levels and the process for
determining these are outlined in the
Interagency Security Committees
publication “The Risk Management
Process.” 1

New Disclosure Requirements

Section 3 of the Act imposes the
following requirements:

e Prior to entering into a lease
agreement with a “covered entity” or
allowing such a landlord to convey its
interest in a leased space that qualifies
as a “high-security leased space”—
meaning a lease with a security level of
Level III, IV, or V—a Federal lessee must
require the landlord to identify and
disclose whether the “immediate
owner” or “highest-level owner” of the
leased space, including an entity
involved in the financing thereof, is a
foreign person or a foreign entity, and to
identify the country associated with
each ownership entity. A “covered
entity” is a person, corporation,
company, business association,
partnership, society, trust, or any other
nongovernmental entity, organization,
or group, or any governmental entity or
instrumentality of a government. Leases
entered into by the Department of
Defense and for Federal tenants within
the intelligence community (as defined
in the National Security Act of 1947, 50
U.S.C. 3003) are expressly excluded
from these requirements.

e The Act requires disclosure of the
“immediate owner” (the entity that has
direct control of the offeror of a lease,
as defined by ownership or interlocking
management, identity of interests among
family members, shared facilities and
equipment, and the common use of
employees) and “highest-level owner”
(the entity that owns or controls an
immediate owner of the offeror of a
lease or that owns or controls one or
more entities that control the immediate
owner).

e The Act also requires disclosure of
whether an entity is involved in the
financing of the leased space is a foreign
person or entity. GSA has provided a
definition of “financing” at 552.270-33.

¢ Once a lease is executed, the Act
requires annual disclosure of the foreign
ownership of the landlord (and
financing of the property) with respect
to each prior one year period.

1 Interagency Security Committees publication
“The Risk Management Process”’, March 2021

e Section 3 of the Act applies to any
lease or novation agreement entered into
on or after June 30, 2021.

e This Section of the Act requires that
a covered entity (i.e., “a person,
corporation, company, business
association, partnership, society, trust,
or any other nongovernmental entity,
organization, or group”’; or “‘any
governmental entity or instrumentality
of a government”’) identify and disclose
whether the immediate or highest-level
owner of the leased space, including an
entity involved in financing of the
property, is a foreign person or a foreign
entity, including the country of origin
associated with the ownership, before a
Federal lessee enters into a lease
agreement with a covered entity or
approves a novation agreement with a
covered entity that involves a change of
ownership under a lease for high-
security leased space.

e Under the Act, an “immediate
owner” is “an entity, other than the
offeror of a lease, that has direct control
of the offeror, including ownership or
interlocking management, identity of
interests among family members, shared
facilities and equipment, and the
common use of employees” and a
“highest-level owner” is “the entity that
owns or controls an immediate owner of
the offeror of a lease, or that owns or
controls 1 or more entities that control
an immediate owner of the offeror.” If
a disclosure is made, the Federal lessee
is required to notify the Federal tenant
of the building (or other improvement)
that will be used for high-security space
and to consult with the Federal tenant
regarding security concerns and to
determine whether mitigation measures
are necessary prior to lease award or
approval of the novation agreement.

o A covered entity is required to
provide this ownership information in
response to a solicitation for offers
issued by the Federal lessee or before
approving a novation agreement for a
lease. Covered entities also must update
the information provided to the Federal
lessee annually. The information that
must be provided on an annual basis
includes: The list of immediate or
highest-level owners of the covered
entity during the preceding one-year
period of Federal occupancy or the
information required to be provided
relating to each such immediate or
highest-level owner.

Section 4 of the Act is not addressed
in this regulation. It will be
implemented through separate
rulemaking and is outlined here for
awareness. Section 4 also imposes
disclosure requirements for beneficial
ownership:

e Subject to the development of
GSA’s government-wide plan for
obtaining ownership information
outlined in Section 4 of the Act, covered
entities also will be required to disclose
information about beneficial ownership.
A “beneficial owner” is “with respect to
a covered entity, each natural person
who, directly or indirectly, through any
contract, arrangement, understanding,
relationship, or otherwise—(i) exercises
control over the covered entity; or (ii)
has a substantial interest in or receives
substantial economic benefits from the
assets of the covered entity.” However,
a beneficial owner of a covered entity
does not include: A minor child, a
person acting as a nominee,
intermediary, custodian, or agent on
behalf of another person; a person acting
solely as an employee of the covered
entity and whose control over or
economic benefits from the covered
entity derives solely from the
employment status of the person; a
person whose only interest in the
covered entity is through a right of
inheritance or a creditor of the covered
entity unless either also meets the
definition of “beneficial owner.” This
disclosure will be addressed in a future
rule.

e Comments are welcome on foreign
ownership, including beneficial
ownership, with the understanding that
such comments may help inform a
future regulatory action.

Additional Lease Language

Lease agreements for high-security
leased space will be required to include
language that limits the access to the
leased space by the covered entity and
any member of the property
management company responsible for
the space without prior approval from
the Federal tenant. The Federal tenant
may only grant access to the high-
security leased space (or any property or
information located in the space) if the
tenant determines that access is “clearly
consistent with [its] mission and
responsibilities.” The Federal lessee is
required to have written procedures,
signed by both the Federal lessee and
the covered entity, that govern “access
to the high-security leased space in case
of emergencies that may damage the
leased property.”

Government-Wide Plan for Obtaining
Ownership Information

Section 4 of the Act requires GSA, in
conjunction with the Office of
Management and Budget (OMB), to
develop a government-wide plan for
agencies to identify all immediate,
highest-level, or beneficial owners of
high-security leased spaces before
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entering into a lease agreement with a
covered entity for the accommodation of
a Federal tenant in a high-security
leased space.

The plan must require the disclosure
of any immediate, highest-level, or
beneficial owner that is a foreign person
and notification by the Federal lessee of
high-security space to the affected
Federal tenant of such foreign
ownership. The plan, however, must
exclude collecting ownership
information on widely held pooled-
investment vehicles, mutual funds,
trusts, or other pooled-investment
vehicles. The Act requires GSA to
submit the plan to specific
Congressional committees by Dec. 31,
2021 and to implement the plan by Dec.
31, 2022. This plan will be separately
addressed in a future rule, and is not
included in this interim rule.

Unlike the direct control-based
immediate owner and highest-level
owner, the Act defines the term
“beneficial owner” to include any
person that—through a contract,
arrangement, understanding,
relationship, or otherwise—exercises
control over the covered entity or has a
substantial interest in or receives
substantial economic benefits from the
assets of the covered entity, with some
exceptions. GSA and OMB’s plan must
require the Federal lessee to collect the
foreign ownership information for any
immediate, highest-level, or beneficial
owner that is a foreign person and, upon
such a disclosure of foreign ownership,
to notify and consult with the Federal
tenant.

Implications of the Act and Related
Rulemakings

This Act is one of several recent
examples of congressional concern
about foreign ownership and control
and congressional action in the world of
government contracting to help address
potential national security concerns.
See, e.g., FY 2021 NDAA (Pub. L. 116—
283), § 819, Modifications to Mitigating
Risks Related to Foreign Ownership,
Control, or Influence of DOD
Contractors and Subcontractors; § 885,
Disclosure of Beneficial Owners in
Database for Federal Agency Contract
and Grant Officers; § 6403, Beneficial
Ownership Information Reporting
Requirements.

Covered entities already provide
certain information on immediate and
highest-level ownership through the
System for Award Management
registration process, per OMB Control
Numbers 9000—0097 and 9000-0185.
However, covered entities will need to
provide additional information through
a manual representation regarding any

financing entities and foreign ownership
details for the enhanced requirements
per Section 3 of the Act. Additionally,
subject to the development and
implementation of GSA’s government-
wide plan for Section 4 of the Act,
through separate rulemaking, covered
entities will need to provide disclosure
of creditors who may be deemed
beneficial owners if they either exercise
control over the covered entity or have
a substantial interest in or receive
substantial economic benefits from the
covered entity’s assets. Therefore,
property owners will need to take this
provision into account when
considering financing options for
leasing high-security space to the
Federal government.

II. Requirements Contained in This
Rulemaking and Related Rulemakings

With this rule, GSA is implementing
Section 3 and Section 5 of the Act.

Section 3—

¢ Requires Federal lessees for high-
security leased space to require covered
entities to identify and disclose whether
the owner of the leased space, including
an entity involved in the financing
thereof, is a foreign person or a foreign
entity, including the country associated
with the ownership entity, before
entering into a lease agreement. Covered
entities must provide Federal lessees
such information—

O when first submitting proposals in
response to a solicitation for offers
issued by the lessee; and

© annually, to include the list of
immediate or highest level owners of
the covered entity during the preceding
one-year period of occupancy.

¢ Requires the Federal lessee to notify
the Federal tenant in writing if such a
disclosure of foreign ownership is made
and consult with the tenant regarding
any security concerns prior to awarding
a new lease agreement.

Section 5—

» Requires that leases for high-
security space include certain language
regarding access to the high-security
leased space by the covered entity and
any member of the property
management company.

Section 4 of the Act requires the
identification of beneficial owners of
high-security leased spaces and will be
addressed in a subsequent rulemaking
through GSAR Case 2021-G522 and
FMR Case 2021-102-1. In addition, the
FAR Council has opened FAR Case
2021-005 which will implement
sections 885 and 6403 of the NDAA for
FY 2021 (Pub. L. 116—283) to require
certain offerors to disclose beneficial

ownership information in their offers for
contracts over the simplified acquisition
threshold.

Finally, other agencies may need to
do additional rulemaking because the
GSAR only governs the contract terms
and conditions for leased space
procured by GSA and its delegated
agencies.

III. Authority for This Rulemaking

Title 40 of the United States Code
(U.S.C.) Section 121 authorizes GSA to
issue regulations, including in the
GSAR, to control the relationship
between GSA and contractors. In
addition, the Secure Federal LEASEs
Act, authorizes the collection of
ownership information for high-security
leased space.

IV. New GSAR Requirements

With this rule, GSA is implementing
one new GSAR representation and one
new GSAR clause. The new
representation is 552.270-33 (Foreign
Ownership and Financing
Representation for High-Security Leased
Space) and the new clause is 552.270—
34 (Access to Limitations for High-
Security Leased Space). Both apply to
new lease awards, the exercise of
options for current leases, lease
extensions, and ownership changes for
high-security leased space. Except
where otherwise provided, the Act’s
disclosure requirements shall apply
with respect to any lease or novation
agreement entered into on or after June
30, 2021, involving high-security leased
space. That includes new, renewal,
succeeding, expansion, superseding,
extension, and replacing leases and
novations.

The new GSAR representation
implemented in 552.270-33 requires
offerors for high-security leased space to
identify whether the immediate owner,
highest-level owner, or an entity
involved in the financing of the lease is
foreign-owned. If so, they must
represent the associated country.
Awardees will also be required to re-
represent on an annual basis. This
representation also applies upon
extensions, exercise of renewal options
and change of ownership/novations.

The new GSAR clause at 552.270-34
requires lessors for high-security leased
space to limit access to the space unless
approved by an authorized Government
representative.

V. Expected Impact of the Rule

GSA anticipates that this rule will
have an impact on current Federal
lessors of high-security leased space,
future potential lessors of high-security
leased space, and the Federal lessor
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industry of high-security leased space.
The rule seeks to ensure effective
implementation and enforcement of the
national security measures imposed by
the Secure Federal LEASEs Act with
minimal disruption to the mission of
GSA and its Federal tenants and Federal
lessors. As set forth in Section VI.(d)
below, GSA recognizes the benefits that
will result from this rule.

GSA notes that this rule is one of
several actions with regard to the Secure
Federal LEASEs Act and other statutes
regarding foreign ownership by GSA,
other agencies with lease authority
promulgating their own rules, and by
the FAR Council. GSA understands that
the impact of actions dealing with
foreign ownership, including
specifically beneficial owners, is not
well understood and is still being
assessed.

In addition, while this interim rule,
specific to Sections 3 and 5 of the
Secure Federal LEASEs Act, will be
effective June 30, 2021, GSA is seeking
public comment, including, as indicated
below, on the potential impact of this
rule on Federal lessors. After
considering the comments received, a
final rule will be issued, taking into
account and addressing the public
comments, as well as helping to shape
implementation of future rules like
beneficial ownership. GSA plans to
share public comments received on
such questions with other agencies and
the FAR Council.

VI. Regulatory Impact Analysis

The cost and benefit impacts of
amending the General Services
Administration Acquisition Regulation
(GSAR) to implement certain
requirements outlined in the Secure
Federal LEASEs Act (SFLA) (Pub. L.
116-276) are discussed in the analysis
below. This analysis was developed by
GSA in consultation with agency
procurement officials and the GSA
Office of Leasing. Section VI.(h) of this
rule is requesting specific feedback
regarding the impact of this rule, as well
as other pertinent policy questions of
interest, in order to inform finalization
of this and potential future subsequent
rulemakings.

(a) Risks to Industry of Not Complying
With SFLA

As a strictly contractual matter, an
organization’s failure to submit an
accurate representation to the
Government constitutes a breach of
contract that can lead to cancellation,
termination, and financial
consequences. Therefore, it is important
for contractors to develop a compliance
plan that will allow them to submit

accurate representations to the
Government in the course of their offers.

GSA notes that this interim rule does
not authorize GSA lease contracting
officers to use the information disclosed
by offerors as a differentiating factor for
selection of a lease award, nor does it
authorize GSA to terminate a lease,
prevent a novation, or otherwise decline
to make an award based on the
disclosure. As such, GSA estimates that
this rule will not result in these
activities, and therefore no moving costs
have been included in this regulatory
impact analysis.

(b) Contractor Actions Needed for
Compliance

GSA assumes that most Federal
lessors maintaining high-security leased
space or Federal lessors that are
competing for solicitations for high-
security leased space are already
familiar with the majority of the
requirements of this rule, or, similarly,
will not find the requirements of this
interim rule as anything significantly
more than what is currently expected.
GSA previously implemented
ownership disclosures requirements
through internal policy 2, GSA’s Request
for Lease Proposals (or solicitations),
and GSA’s guidance through its public-
facing Leasing Desk Guide 3 and Leasing
Alerts and Lease Acquisition Circulars.+

(1) GSA Leasing—Current Processes

Regardless of who owns the leased
space, Federal agencies are already
taking risk management measures
appropriate for the security level of the
space. The GSA Leasing Desk Guide 5
outlines requirements and standards for
new and replacement space. In Chapter
19 (issued in 2012), it provides

2In March 2017, GSA’s Office of Leasing issued
Leasing Alert LA-FY17-06 requiring Lease
Contracting Officers (LCOs) to determine whether
the ownership of leased space is identified as a
foreign-owned entity and to notify the client agency
in such instances, so that the agency can take any
needed security mitigation measures. The Leasing
Alert outlined the procedures to make this
determination which involved a review of the
entity’s SAM registration; the Leasing Alert also
required this review for all lease procurements and
novations, regardless of the Facility Security Level
(FSL).

In October 2018, GSA added a “Foreign
Ownership and Financing Representation,” to be
included with all Request for Lease Proposals (RLP)
packages issued for prospectus-level lease projects.
This “paper” representation required the offeror to
confirm both foreign ownership and foreign
financing.

3 GSA’ Leasing Desk Guide (Desk Guide).

4 GSA’s Leasing Alerts and Lease Acquisition
Circulars (LAC).

5The Desk Guide chapters contain authorities,
policies, technical and procedural guides, and
administrative limitations governing the acquisition
by lease of real property. Chapter 19 is specific to
security requirements.

instructions for competitive
procurements based on the Interagency
Security Committee (ISC),® Physical
Security Standards, and it outlines the
Public Buildings Service’s (PBS)
responsibilities for performing
background investigations on the
lessors’ contractors.

In addition, a 2018 GSA Leasing
Alert,” provided required and
recommended measures for lessors
related to cybersecurity protections and
precautions in leased facilities. It
establishes lease language that prohibits
lessors from connecting any portion of
their building and access control
systems (BACS) to any federally-owned
or operated IT network and requires
notification for cybersecurity incidents
that impact a federal tenant’s safety,
security, or proper functioning. The
lease language also outlines
recommended cybersecurity measures
that lessors are encouraged to follow.

Lessors are already currently required
to report certain ownership information.
As previously outlined, GSA currently
uses information contained in the
System for Award Management (SAM)
to collect foreign ownership information
for potential lessors, including
immediate or highest-level owners, and
provides such information to tenant
agencies. While this rule requires
additional information related to the
lessor’s financing, the review of
immediate or highest-level owner detail
has already been in place and is a
requirement Federal lessor’s are familiar
with.

(2) GSA Leasing—General Security
Framework

As outlined in the GSA Leasing Desk
Guide, the facility security level (FSL)3
for each space requirement is set by the
Department of Homeland Security-
Federal Protective Service (FPS) and the
client agency, in consultation with the
GSA as part of the requirements
development phase of a lease
acquisition. If the client agency and FPS
have not already conferred, GSA must
coordinate with the necessary parties to
set the appropriate level of security
before the solicitation is drafted. The
Desk Guide states that GSA Leasing

6 A Federal committee dedicated to the protection
of Federal civilian facilities in the United States. It
has 21 primary member agencies and 30 associate
member agencies. The ISC has developed standards
applicable to all civilian Federal facilities,
including leased facilities.

7 LA-FY18-05, Cybersecurity Measures for Leased
Facilities.

8 A categorization based on the analysis of several
security-related facility factors, which serves as the
basis for the implementation of countermeasures
specified in ISC standards. (CISA ISC Standard,
March 2021).
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acquisition members must maintain
contact as necessary with the
appropriate FPS inspector throughout
the lease administration. The facility
security level designation does not
change solely based on lessor ownership
information collected via this rule.

(3) GSA Leasing—Determining
Countermeasures

GSA follows the Interagency Security
Committee (ISC) provided standard for
Physical Security Criteria (PSC) for
Federal Facilities. This standard
establishes baseline physical security
measures for each FSL. This standard
defines the process for determining the
appropriate security measures; it also
COVETs any uncommon measures
required to address the unique risks at
a particular facility. The GSA Desk
Guide currently uses the PSC to
prescribe the process for determining
appropriate countermeasures for a
facility. Adherence to this process (1)
ensures that all security criteria will be
considered; (2) defines the relationship
between the levels of risk determined
for each undesirable event and; (3)
mitigates risk through countermeasures
that provide a commensurate Level of
Protection (LOP). The lessor ownership
information does not affect the PSCs for
Federal Facilities and therefore GSA
does not anticipate this rule to have a
significant impact on the security
standards used by GSA tenants.

(c) Compliance Plan Estimated Due to
Interim Rule

GSA assumes the following steps
would most likely be part of a lessor’s
plan that would need to be developed
by any entity to stay in compliance with
the new representation clause at GSAR
552.270-33 and other clause at GSAR
552.207-34 being implemented by this
rule:

1. Regulatory Familiarization. The
entity must read and understand the
GSAR rules and the resulting necessary
actions for compliance.

2. Workforce Training. The entity
must educate its purchasing/
procurement professionals 9 to ensure
that they are familiar with the
representation and clause and their
disclosure requirements (as applicable).

3. Compliance with Clauses. The
entity must identify and disclose
whether the immediate or highest-level
owner of the leased space, including an
entity involved in the financing thereof,

9GSA estimates that the purchasing/procurement
professional requiring training as a result of this
rule on average would be equal to a mid-career
professional. The equivalent labor category used to
capture cost estimates therefore is a GS—12 Step 5,
or Journeyman Level 1.

is a foreign person or a foreign entity,
including the country associated with
the ownership entity. If a disclosure is
made, the Federal lessee shall notify the
Federal tenant of the building or other
improvement that will be used for high-
security space in writing, and consult
with the Federal tenant regarding
security concerns and necessary
mitigation measures, if any, prior to
award of the lease or approval of the
novation agreement.

(d) Benefits

This Act requires the identification of
all individuals who own or benefit from
partial ownership of a property that will
be leased by the federal government for
high-security use. The statute is in
response to a 2017 Government
Accountability Office (GAO) report
which indicated that Federal agencies
were vulnerable to espionage and other
intrusions because foreign actors could
gain unauthorized access to spaces used
for classified operations or to store
sensitive data. Agencies store law
enforcement evidence and other
sensitive data and are often unaware of
foreign ownership of their office spaces.
While many of the foreign owners
identified in the 2017 GAO report were
companies based in allied countries
such as Canada, Norway, Japan or South
Korea, other properties were owned and
managed by entities based in more
adversarial nations. The report noted
Chinese-owned properties, in particular,
presented security challenges because of
the country’s proclivity for
cyberespionage and the close ties
between private sector companies and
the Chinese government. The GAO
report highlighted the dangers posed by
these properties, indicating that “leasing
space in foreign-owned buildings could
present security risks such as espionage,
unauthorized cyber and physical access
to the facilities, and sabotage.”

The United States faces an expanding
array of foreign intelligence threats by
adversaries who are using increasingly
sophisticated methods to harm the
Nation.10 Threats to the United States
posed by foreign intelligence entities are
becoming more complex and harmful to
U.S. interests.1? Foreign intelligence
actors are employing innovative
combinations of traditional spying,
economic espionage, and supply chain
and cyber operations to gain access to
critical infrastructure, and steal
sensitive information and industrial

10 National Counterintelligence Strategy of the
United States of America 2020-2022.

11 National Counterintelligence Strategy of the
United States of America 2020-2022.

secrets.12 The exploitation of key supply
chains by foreign adversaries represents
a complex and growing threat to
strategically important U.S. economic
sectors and critical infrastructure.13

Additionally, by requiring “Financing
Entity” information in the
representation clause, GSA will benefit
by better understanding the source of
funds used to finance projects. Risks
associated with financing, such as
money laundering, involve disguising
financial assets so they can be used
without detection of the illegal activity
that produced them.4 These
transactions further shield the entity
from a recorded connection to the funds
by providing a plausible explanation for
the source of the funds.?® Typical
examples used for this type of activity
include the purchase and resale of real
estate, investment securities, foreign
trusts, or other assets.16 By collecting
this information, GSA will be able to
share more transparent information on
foreign financing of leases with tenant
agencies.

The goal of the Act is to close security
loopholes by directing the GSA to
design a verification system that
identifies a property’s owners if the
space would be used for high-security
purposes. While GSA and other Federal
agencies have made positive changes in
response to GAQO’s 2017 report, this rule
will help support current best practices
being followed more uniformly
throughout the Federal government.

Finally, this Act ensures that GSA
(and all agencies particularly with
independent leasing authority) will
have the ability to obtain information on
foreign ownership and provide it to
relevant Federal tenants.

(e) Public Costs

During the first and subsequent years
after publication of the rule, lessors will
need to learn about the clauses and its
requirements. GSA estimates this cost
by multiplying the time required to
review the regulations and guidance
implementing the rule by the estimated
compensation of a purchasing/

12 National Counterintelligence Strategy of the
United States of America 2020-2022.

13 National Counterintelligence Strategy of the
United States of America 2020-2022.

14 Government Accountability Office Report
((GAO-17-195), GSA Should Inform Tenant
Agencies When Leasing High-Security Space from
Foreign Owners, dated January 2017.

15 Government Accountability Office Report
((GAO-17-195), GSA Should Inform Tenant
Agencies When Leasing High-Security Space from
Foreign Owners, dated January 2017.

16 Government Accountability Office Report
((GAO-17-195), GSA Should Inform Tenant
Agencies When Leasing High-Security Space from
Foreign Owners, dated January 2017.
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procurement mid-career professional.
The equivalent labor category used to
capture cost estimates therefore is a GS—
12 Step 5.

A. To estimate the aggregate burden to
Government lessors of complying with
the rule, the number of lessors that will
be impacted was calculated using
numbers pulled from GSA’s records and
databases.1” As of June 2021, GSA has
approximately 7,860 leases totaling
approximately 183,000,000 in Rentable
Square Footage (RSF) and
approximately $5,600,000,000 in annual
rent ($2,800,000,000 of that total
represents small entities). Of the 7,860,
approximately 1,263 18 (or 16 percent) of
the leases are for high-security lease
space (lease space in a facility with a
security level of ITI, IV, or V) totaling
approximately 87,000,000 in RSF and
approximately $3,000,000,000 in annual
rent. Approximately 68 percent 19 of the
leasing entities are small entities. High-
security leases with these small entities
represents $1,370,000,000 in annual
rent covering approximately 37,000,000
RSF.

B. GSA also delegates leasing
authority to several agencies, which are
required to follow GSA’s policies. GSA

estimates there are 1,300 2° buildings
represented by these agencies with
Delegated Leasing Authority 21 from
GSA. GSA does not have data available
that identifies which of these are for
high-security lease space. GSA assumes
that these delegated agencies have a
similar profile to GSA’s for high-
security leased space to total portfolio
space, i.e., 16 percent. This would bring
the total number of high-security lease
space for delegated agencies to 208
(1,300 x 16 percent). GSA also assumes
the same profile for small entities of 68
percent.

C. Based on historical data
maintained by GSA’s Office of Leasing,
GSA estimates that 6 percent of its high-
security leased space will be solicited
for a new contract each year (6 percent
of 1,263 = 76 leases). These solicitations
result from a mix of expiring high-
security leases or new requirements for
high-security facilities. GSA assumes
these trends will continue for the time
horizon outlined by this regulatory
impact. Based on historic bid rates and
high current vacancy levels, GSA
further estimates that 3 lessors will
make offers for these high-security lease
procurement for a total of 228 offers (76

high-security leases awarded * 3 lessors
competing for each solicitation. 76 * 3

= 228) GSA assumes the same profile for
delegated facilities.

D. Since 2014, GSA has averaged
approximately 31 renewal options per
year for high-security leases (equal to
approximately 17 percent of all
renewals options during the same
period) and averaged approximately 106
extensions for existing high-security
leases (also equal to approximately 17
percent of all extensions during the
same period). GSA assumes the same
trend will continue in subsequent years.
GSA assumes the same profile for
delegated facilities.

E. GSA processed 380 novations from
May 1, 2020 to April 30, 2021 2223
(therefore approximately 5 percent of
leases resulted in a novation (380/
7,860)). GSA does not have data on how
many of those were related to FSL III,
IV, or V. GSA will assume 16 percent of
those novations were for FSL III, IV, or
V leases. Therefore, it is assumed 61
novations were processed for high-
security leases in the last year.

A breakdown is provided in the table
below.

Delegated
Par above GSA authority
agencies
AB .o LEASEA SPACE .. .ueeieiiiii ettt ettt et e e et e e e e nnee e e neaeeas 7,860 1,300
AB High-Security (HS) Space Leases (16 Percent) ........cccccoveveeeeeneenieeseeenee e 1,263 208
Total HS POrtfolio .......oviiiiiieeeeeee et 1,263 208
Existing HS Lease BaseliNe .........cccocciiiiiiiiiiiiiiieiecee et 1,263 208
Combined HS Lease BaSEliNe ..........cocciuvriieiiieiciieeeee ettt 1,471 (1,263 + 208)
C o New Procurements (6 percent HS) ........ccociiiiiiiiiiiiie e 76 12
C o NEW OFfErs (XB) eeeueiiueeieitieiesteee ettt ettt resneenne e 228 36
Total NEW RESPONSES .....oiiiiiiiiiiie ettt 228 36
Renewals (17 percent HS) .......ocoiiiiiiiiiiiieeseseeesee et 31 35
Extensions (17 percent HS) .......oociiiiiiiiiii e 106 35
Novations (5 percent Leases) .........cccceuen. 380 65
High-Security Space Novations (16 percent) ... 61 10
Total HS NOVALIONS .....eeiiiiiiiiiie et 61 10
New HS Lease BaseliNe .........couooiiiiiiiiiiei ettt 426 116
(228+31+106+61) (36+35+35+10)
Combined New HS Lease Baseline ..........ccccoociiiiiiiiiiniiiiiciccee e 542 (426 + 116)

171f not otherwise stated, numbers related to
leases are provided by the GSA Office of Leasing
through surveying their internal databases.

18 The GSA Office of Leasing provided this
number by surveying their internal database.

19 This information is based on internal inventory
data sources provided by the GSA Office of Leasing.

20 This information is based on internal inventory
data sources provided by the GSA Office of Leasing.

21 Federal Management Regulation (FMR)
Bulletin 2008-B1 limits the square footage
permissible under a General Purpose lease
delegation to 19,999 usable ANSI/BOMA (“ABOA”)
square feet of space; since FSL designations are tied

to square footage in addition to other factors,this
estimate is likely higher than actual.
22 This information is based on internal inventory
data sources provided by the GSA Office of Leasing.
23 GSA does notg have data on how many
novation other agencies with Delegated Leasing
Authority processed.



34972

Federal Register/Vol. 86, No. 124/ Thursday, July 1, 2021/Rules and Regulations

Steps to Compliance

1. Regulatory Familiarization

Below is a list of compliance activities
related to regulatory familiarization that
GSA anticipates will occur:

a. Familiarization With GSAR 552.270—
33, Foreign Ownership and Financing
Representation for High-Security Leased
Space

i. GSA estimates that it will take
existing high-security lessors
approximately 3 hours 24 each to
familiarize themselves with the new
GSAR representation. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $372,00025 (=
3 hours x $84.1626 x 1,471). Of the
1,471 lessors impacted by this part of
the rule, GSA assumes that 68 percent,
or approximately 1,000 lessors, are
small entities.

After the initial familiarization in the
first year for each current awardee or
subsequent awardee, GSA estimates it
will take 15 minutes (0.25 hours 27) to
stay familiar with the representation.
Therefore, GSA calculated the total
estimated cost for this part of the rule
to be $31,000 (= 0.25 hours x $84.16 x
1,471).

ii. GSA estimates that new high-
security lessors each year will take
approximately 3 hours 28 each to
familiarize themselves with the new
GSAR representation. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $137,00029 (=
3 hours x $84.16 x 542). Of the 542
lessors impacted by this part of the rule,
GSA assumes that 68 percent, or
approximately 369 lessors, are small
entities.

24 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

25 Totals are rounded.

26 This hourly rate, $84.16, is the 2021 GS rate for
a GS—12 Step 5 of $42.08 per hour (using the rate
for the rest of the United States) adjusted upward
by 100 percent to account for fringe benefits and
overhead.

27 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

28 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

29 Totals are rounded.

b. Familiarization With GSAR 552.270—
34, Access to Limitations for High-
Security Leased Space

i. GSA estimates that it will take
existing high-security lessors
approximately 2 hours 3° each to
familiarize themselves with the clause
at GSAR 552.270-34. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $248,000 (=
2 hours x $84.16 x 1,471). Of the 1,471
lessors impacted by this part of the rule,
GSA assumes that 68 percent, or
approximately 1,000 lessors, are unique
small entities.

After the initial familiarization in the
first year for each current awardee or
subsequent awardee, GSA estimates it
will take 15 minutes (0.25 hours 31) to
stay familiar with the representation.
Therefore, GSA calculated the total
estimated cost for this part of the rule
to be $31,000 (= 0.25 hours x $84.16 x
1,471).

ii. GSA estimates that new high-
security lessors each year will take
approximately 2 hours 32 each to
familiarize themselves with the clause
at GSAR 552.270-34. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $108,000 (=
2 hours x $84.16 x 542). Of the 542
lessors impacted by this part of the rule,
GSA assumes that 68 percent, or
approximately 369 lessors, are small
entities.

The total estimated cost to become
familiar with the representation clause
(GSAR 552.270-33) and the other new
clause (GSAR 552.270-34) is estimated
to be $619,000 for the existing high-
security lessors. In subsequent years,
this cost is estimated to be $290,000 for
new high-security lessors annually.

2. Implementation of Workforce
Training

The entity must educate its
purchasing/procurement professionals
to ensure that they are familiar with the
representation and clause and their
disclosure requirements (as applicable).

30 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

31 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

32 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

a. GSA estimates that it will take
existing high-security lessors
approximately 6 hours 33 each to train
their workforce on the representation
clause at GSAR 552.270-33 and the
GSAR clause at 552.270—34. Therefore,
GSA calculated the total estimated cost
for this part of the rule to be $743,000
(= 6 hours x $84.16 x 1,471). Of the
1,263 lessors impacted by this part of
the rule, GSA assumes that 68 percent,
or approximately 1,000 lessors, are
small entities.

After the initial training in the first
year for each current awardee or
subsequent awardee, GSA estimates it
will take 30 minutes (0.50 hours 34) to
conduct continuing additional
workforce training. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $62,000 (= 0.50
hours x $84.16 x 1,471).

b. GSA estimates that new high-
security lessors each year will take
approximately 6 hours each to train
their workforce on the representation
clause at GSAR 552.270-33 and the
GSAR clause at 552.270-34. Therefore,
GSA calculated the total estimated cost
for this part of the rule to be $274,000
(= 6 hours x $84.16 x 542). Of the 542
lessors impacted by this part of the rule,
GSA assumes that 68 percent, or
approximately 369 lessors, are small
entities.

The total estimated cost to implement
workforce training for the representation
clause (GSAR 552.270-33) and the
access limitation clause (GSAR
552.270-34) is estimated to be $743,000
for the existing high-security lessors. In
subsequent years, this cost is estimated
to be $336,000 for new high-security
lessors annually.

3. Compliance With Clauses

a. GSAR 552.270-33, Foreign
Ownership and Financing
Representation for High-Security Leased
Space

i. GSA estimates that it will take
existing high-security lessors
approximately 2 hours 35 each to

33 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

34 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

35 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.
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complete the representation at sections
(c)(1), (d)(1), and (e)(1) (essentially no
required disclosures required) of the
representation clause. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $248,000 (=

2 hours x $84.16 x 1,471). Of the 1,471
lessors impacted by this part of the rule,
GSA assumes that 68 percent, or
approximately 1000 lessors, are small
entities.

ii. GSA estimates that new high-
security lessors each year will take
approximately 2 hours each to complete
the representation at sections (c)(1),
(d)(1), and (e)(1) (essentially no required
disclosures required) of the
representation clause. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $91,000 (= 2
hours x $84.16 x 542). Of the 542 lessors
impacted by this part of the rule, GSA
assumes that 68 percent, or
approximately 369 lessors, are small
entities.

iii. GSA further estimates that of the
existing high-security lessors, 10
percent 36 (or 147 lessors) will respond
affirmatively to one or more sections at
(c)(1), (d)(1), and (e)(1) of the
representation clause that the offeror
“does’ have an ‘“‘immediate owner”,
and/or “is” owned or controlled by
another entity (or “highest owner”),
and/or “does” involve a “foreign entity
and will be required to complete
additional section at (c)(2) and (c)(3),
potentially (c)(4), (d)(2) and (d)(3),
potentially (d)(4), and (e)(2). GSA
estimates that it will take these offerors
an additional 10 hours 37 to complete
those various sections of the
representation clause. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $124,000 (=
10 hours x $84.16 x 147). Of the 147
lessors impacted by this part of the rule,
GSA assumes that 68 percent, or
approximately 100 lessors, are unique
small entities.

iv. GSA estimates that of the new
high-security lessors each year, 10
percent 38 (or 54 lessors) will respond
affirmatively to one or more sections at
(c)(1), (d)(1), and (e)(1) of the
representation clause that the offeror
“does’” have an ‘“‘immediate owner”’,
and/or “is” owned or controlled by

’s

36 The amount of lessors impacted is an
assumption based on subject matter expert
judgment.

37 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

38 The amount of lessors impacted is an
assumption based on subject matter expert
judgment.

another entity (or “highest owner”),
and/or ““does” involve a “foreign entity”’
and will be required to complete
additional sections at (c)(2) and (c)(3),
potentially (c)(4), (d)(2) and (d)(3),
potentially (d)(4), and (e)(2). Thus,
approximately 54 lessors (10 percent of
542) need to fully complete GSAR
552.270-33. Therefore, GSA calculated
the total estimated cost for this part of
the rule to be $45,000 (= 10 hours x
$84.16 x 54). Of the 54 lessors impacted
by this part of the rule, GSA assumes
that 68 percent, or approximately 37
lessors, are small entities.

After the existing and new high-
security lessors complete the
representations, GSA estimates it will
take 15 minutes (0.25 hours 39) to update
any information as necessary and as
required annually. Therefore, GSA
calculated the total estimated cost for
this part of the rule to be $34,000 (=
[0.25 hours x $84.16 x 1,471] + [.25 X
$84.16 x 147]).

b. GSAR 552.270-34, Access to
Limitations for High-Security Leased
Space

i. GSAR 552.270-34 requires lessors
for high-security leased space to limit
access to the space unless approved by
an authorized Government
representative. GSA estimates that 10
percent of lessors, or 147 (10 percent of
1,471) will request approval once per
lease and will take an estimated 3
hours 49 to submit each request.
Therefore, GSA calculated the total
estimated cost for this part of the rule
to be $37,000 (= 3 hours x $84.16 x 147).
Of the 147 lessors impacted by this part
of the rule, GSA assumes that 68
percent, or 100 lessors, are small
entities.

ii. GSA estimates that 10 percent, or
54 (10 percent of 542) of new high-
security lessors each year will request
approval once per lease and will take an
estimated 3 hours 4! to submit each
request. Therefore, GSA calculated the
total estimated cost for this part of the
rule to be $14,000 (= 3 hours x $84.16

39 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

40 The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

41The hours estimated are an assumption based
on historical familiarization hours and subject
matter expert judgement. Subject matter experts
include representatives from GSA’s Office of
Leasing, including Realty Specialists and Leasing
Contracting Officers.

x 54). Of the 54 lessors impacted by this
part of the rule, GSA assumes that 68
percent, or 37 lessors, are small entities.

iii. GSA acknowledges that existing
high-security lessors will be required to
establish written procedures, as
documented in the Government’s
Occupant Emergency Plan, governing
access to the high-security leased space
in case of emergencies. GSA estimates
that reviewing these procedures will
take approximately 3 hours.42
Therefore, GSA calculated the total
estimated cost for this part of the rule
to be $371,000 (= 3 hours x $84.16 x
1,471). Of 