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Presidential Documents

Title 3—

The President

Proclamation 10203 of May 5, 2021

National Day of Prayer, 2021

By the President of the United States of America

A Proclamation

Throughout our history, Americans of many religions and belief systems
have turned to prayer for strength, hope, and guidance. Prayer has nourished
countless souls and powered moral movements—including essential fights
against racial injustice, child labor, and infringement on the rights of disabled
Americans. Prayer is also a daily practice for many, whether it is to ask
for help or strength, or to give thanks over blessings bestowed.

The First Amendment to our Constitution protects the rights of free speech
and religious liberty, including the right of all Americans to pray. These
freedoms have helped us to create and sustain a Nation of remarkable
religious vitality and diversity across the generations.

Today, we remember and celebrate the role that the healing balm of prayer
can play in our lives and in the life of our Nation. As we continue to
confront the crises and challenges of our time—from a deadly pandemic,
to the loss of lives and livelihoods in its wake, to a reckoning on racial
justice, to the existential threat of climate change—Americans of faith can
call upon the power of prayer to provide hope and uplift us for the work
ahead. As the late Congressman John Lewis once said, ‘“Nothing can stop
the power of a committed and determined people to make a difference
in our society. Why? Because human beings are the most dynamic link
to the divine on this planet.”

On this National Day of Prayer, we unite with purpose and resolve, and
recommit ourselves to the core freedoms that helped define and guide our
Nation from its earliest days. We celebrate our incredible good fortune
that, as Americans, we can exercise our convictions freely—no matter our
faith or beliefs. Let us find in our prayers, however they are delivered,
the determination to overcome adversity, rise above our differences, and
come together as one Nation to meet this moment in history.

The Congress, by Public Law 100-307, as amended, has called on the Presi-
dent to issue each year a proclamation designating the first Thursday in
May as a ‘““National Day of Prayer.”

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim May 6, 2021, as
a National Day of Prayer. I invite the citizens of our Nation to give thanks,
in accordance with their own faiths and consciences, for our many freedoms
and blessings, and I join all people of faith in prayers for spiritual guidance,
mercy, and protection.
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IN WITNESS WHEREOF, I have hereunto set my hand this fifth day of
May, in the year of our Lord two thousand twenty-one, and of the Independ-
ence of the United States of America the two hundred and forty-fifth.

7.

[FR Doc. 2021-09946
Filed 5-7-21; 8:45 am]
Billing code 3295-F1-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 3
[Docket No. USDA-2020-0011]
RIN 0503-AA72

Civil Monetary Penalty Inflation
Adjustments for 2021

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This final rule amends the
U.S. Department of Agriculture’s civil
monetary penalty regulations by making
inflation adjustments as mandated by
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015.

DATES: Effective May 10, 2021.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen O’Neill, Office of Budget and
Program Analysis, USDA, 1400
Independence Avenue SW, Washington,
DC 20250-1400, (202) 720-0038.
SUPPLEMENTARY INFORMATION:

I. Background

On November 2, 2015, the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Act), which further amended the
Federal Civil Penalties Inflation
Adjustment Act of 1990, was signed into
law to improve the effectiveness of civil
monetary penalties and to maintain
their deterrent effect. The 2015 Act
requires agencies to adjust for inflation
annually.

This rule amends 7 CFR part 3 to
update the amount of civil monetary
penalties that may be levied by U.S.
Department of Agriculture (USDA)
agencies to reflect inflationary
adjustments for 2021 in accordance with
the 2015 Act. As required by the 2015
Act, the annual adjustment was made
for inflation based on the Consumer
Price Index for the month of October
2020 and rounded to the nearest dollar

after an initial adjustment. The civil
monetary penalties are listed according
to the applicable administering agency.

II. Notice and Comment Not Required

This rule is required by the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015, with no
issue of policy discretion. Accordingly,
pursuant to the administrative
procedure provisions in 5 U.S.C. 553,
we find upon good cause that prior
notice and other public procedure with
respect to this action are not necessary.
We also find good cause for making this
action effective less than 30 days after
publication in the Federal Register.

III. Procedural Requirements

Executive Order 12866

The Office of Management and Budget
has determined that this regulatory
action does not meet the criteria for
significant regulatory action pursuant to
Executive Order 12866, Regulatory
Planning and Review.

This rule contains inflation
adjustments in compliance with the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015. The great majority of individuals,
organizations, and entities participating
in the programs affected by this
regulation do not engage in prohibited
activities and practices that would
result in civil monetary penalties being
incurred. Accordingly, we believe that
any aggregate economic impact of this
revised regulation will be minimal,
affecting only the limited number of
program participants that may engage in
prohibited behavior in violation of the
statutes.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to
this final rule because USDA was not
required to publish notice of proposed
rulemaking under 5 U.S.C. 553 or any
other law. Accordingly, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

This final rule imposes no new
reporting or recordkeeping requirements
necessitating clearance by OMB.

List of Subjects in 7 CFR Part 3

Administrative practice and
procedure, Claims, Government

employees, Income taxes, Loan
programs-agriculture, Penalties,
Reporting and recordkeeping
requirements, Wages.

Accordingly, we are amending 7 CFR
part 3, subpart I, as follows:

PART 3—DEBT MANAGEMENT

m 1. The authority citation for part 3,
subpart I, continues to read as follows:

Authority: 28 U.S.C. 2461 note.

m 2. Section 3.91 is amended by revising
paragraphs (a)(2) and (b) to read as
follows:

§3.91 Adjusted civil monetary penalties.

(a) * x %

(2) Timing. Any increase in the dollar
amount of a civil monetary penalty
listed in paragraph (b) of this section
applies only to violations occurring after
May 10, 2021.

* * * * *

(b) Penalties—(1) Agricultural
Marketing Service. (i) Civil penalty for
improper record keeping codified at 7
U.S.C. 136i—1(d), has: A maximum of
$975 in the case of the first offense, and
a minimum of $1,894 in the case of
subsequent offenses, except that the
penalty will be less than $1,894 if the
Secretary determines that the person
made a good faith effort to comply.

(ii) Civil penalty for a violation of the
unfair conduct rule under the Perishable
Agricultural Commodities Act, in lieu of
license revocation or suspension,
codified at 7 U.S.C. 499b(5), has a
maximum of $5,308.

(iii) Civil penalty for violation of the
licensing requirements under the
Perishable Agricultural Commodities
Act, codified at 7 U.S.C. 499c(a), has a
maximum of $1,695 for each such
offense and not more than $423 for each
day it continues, or a maximum of $423
for each offense if the Secretary
determines the violation was not
willful.

(iv) Civil penalty in lieu of license
suspension under the Perishable
Agricultural Commodities Act, codified
at 7 U.S.C. 499h(e), has a maximum
penalty of $3,388 for each violative
transaction or each day the violation
continues.

(v) Civil penalty for a violation of the
Export Apple Act, codified at 7 U.S.C.
586, has a minimum of $153 and a
maximum of $15,481.
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(vi) Civil penalty for a violation of the
Export Grape and Plum Act, codified at
7 U.S.C. 596, has a minimum of $296
and a maximum of $29,622.

(vii) Civil penalty for a violation of an
order issued by the Secretary under the
Agricultural Adjustment Act, reenacted
with amendments by the Agricultural
Marketing Agreement Act of 1937,
codified at 7 U.S.C. 608c(14)(B), has a
maximum of $2,963. Each day the
violation continues is a separate
violation.

(viii) Civil penalty for failure to file
certain reports under the Agricultural
Adjustment Act, reenacted by the
Agricultural Marketing Agreement Act
of 1937, codified at 7 U.S.C. 610(c), has
a maximum of $296.

(ix) Civil penalty for a violation of a
seed program under the Federal Seed
Act, codified at 7 U.S.C. 1596(b), has a
minimum of $101 and a maximum of
$2,020.

(x) Civil penalty for failure to collect
any assessment or fee for a violation of
the Cotton Research and Promotion Act,
codified at 7 U.S.C. 2112(b), has a
maximum of $2,963.

(xi) Civil penalty for failure to pay,
collect, or remit any assessment or fee
for a violation of a program under the
Potato Research and Promotion Act,
codified at 7 U.S.C. 2621(b)(1), has a
minimum of $1,328 and a maximum of
$12,247.

(xii) Civil penalty for failure to obey
a cease and desist order under the
Potato Research and Promotion Act,
codified at 7 U.S.C. 2621(b)(3), has a
maximum of $1,328. Each day the
violation continues is a separate
violation.

(xiii) Civil penalty for failure to pay,
collect, or remit any assessment or fee
or for a violation of a program under the
Egg Research and Consumer Information
Act, codified at 7 U.S.C. 2714(b)(1), has
a minimum of $1,535 and a maximum
of $15,353.

(xiv) Civil penalty for failure to obey
a cease and desist order under the Egg
Research and Consumer Information
Act, codified at 7 U.S.C. 2714(b)(3), has
a maximum of $1,535. Each day the
violation continues is a separate
violation.

(xv) Civil penalty for failure to remit
any assessment or fee or for a violation
of a program under the Beef Research
and Information Act, codified at 7
U.S.C. 2908(a)(2), has a maximum of
$11,977.

(xvi) Civil penalty for failure to remit
any assessment or for a violation of a
program regarding wheat and wheat
foods research, codified at 7 U.S.C.
3410(b), has a maximum of $2,963.

(xvii) Civil penalty for failure to pay,
collect, or remit any assessment or fee
or for a violation of a program under the
Floral Research and Consumer
Information Act, codified at 7 U.S.C.
4314(b)(1), has a minimum of $1,394
and a maximum of $13,940.

(xviii) Civil penalty for failure to obey
a cease and desist order under the Floral
Research and Consumer Information
Act, codified at 7 U.S.C. 4314(b)(3), has
a maximum of $1,394. Each day the
violation continues is a separate
violation.

(xix) Civil penalty for violation of an
order under the Dairy Promotion
Program, codified at 7 U.S.C. 4510(b),
has a maximum of $2,577.

(xx) Civil penalty for pay, collect, or
remit any assessment or fee or for a
violation of the Honey Research,
Promotion, and Consumer Information
Act, codified at 7 U.S.C. 4610(b)(1), has
a minimum of $774 and a maximum of
$7,939.

(xxi) Civil penalty for failure to obey
a cease and desist order under the
Honey Research, Promotion, and
Consumer Information Act, codified at 7
U.S.C. 4610(b)(3), has a maximum of
$794. Each day the violation continues
is a separate violation.

(xxii) Civil penalty for a violation of
a program under the Pork Promotion,
Research, and Consumer Information
Act of 1985, codified at 7 U.S.C.
4815(b)(1)(A)(i), has a maximum of
$2,396.

(xxiii) Civil penalty for failure to obey
a cease and desist order under the Pork
Promotion, Research, and Consumer
Information Act of 1985, codified at 7
U.S.C. 4815(b)(3)(A), has a maximum of
$1,198. Each day the violation continues
is a separate violation.

(xxiv) Civil penalty for failure to pay,
collect, or remit any assessment or fee
or for a violation of a program under the
Watermelon Research and Promotion
Act, codified at 7 U.S.C. 4910(b)(1), has
a minimum of $1,198 and a maximum
of $11,977.

(xxv) Civil penalty for failure to obey
a cease and desist order under the
Watermelon Research and Promotion
Act, codified at 7 U.S.C. 4910(b)(3), has
a maximum of $1,198. Each day the
violation continues is a separate
violation.

(xxvi) Civil penalty for failure to pay,
collect, or remit any assessment or fee
or for a violation of a program under the
Pecan Promotion and Research Act of
1990, codified at 7 U.S.C. 6009(c)(1), has
a minimum of $1,951 and a maximum
of $19,496.

(xxvii) Civil penalty for failure to obey
a cease and desist order under the Pecan
Promotion and Research Act of 1990,

codified at 7 U.S.C. 6009(e), has a
maximum of $1,949.

(xxviii) Civil penalty for failure to
pay, collect, or remit any assessment or
fee or for a violation of a program under
the Mushroom Promotion, Research,
and Consumer Information Act of 1990,
codified at 7 U.S.C. 6107(c)(1), has a
minimum of $948 and a maximum of
$9,476.

(xxix) Civil penalty for failure to obey
a cease and desist order under the
Mushroom Promotion, Research, and
Consumer Information Act of 1990,
codified at 7 U.S.C. 6107(e), has a
maximum of $948. Each day the
violation continues is a separate
violation.

(xxx) Civil penalty for failure to pay,
collect, or remit any assessment or fee
or for a violation of the Lime Research,
Promotion, and Consumer Information
Act of 1990, codified at 7 U.S.C.
6207(c)(1), has a minimum of $948 and
a maximum of $9,476.

(xxxi) Civil penalty for failure to obey
a cease and desist order under the Lime
Research, Promotion, and Consumer
Information Act of 1990, codified at 7
U.S.C. 6207(e), has a maximum of $948.
Each day the violation continues is a
separate violation.

(xxxii) Givil penalty for failure to pay,
collect, or remit any assessment or fee
or for a violation of a program under the
Soybean Promotion, Research, and
Consumer Information Act, codified a 7
U.S.C. 6307(c)(1)(A), has a maximum of
$1,951.

(xxxiii) Civil penalty for failure to
obey a cease and desist order under the
Soybean Promotion, Research, and
Consumer Information Act, codified at 7
U.S.C. 6307(e), has a maximum of
$9,706. Each day the violation continues
is a separate violation.

(xxxiv) Civil penalty for failure to pay,
collect, or remit any assessment or fee
or for a violation of a program under the
Fluid Milk Promotion Act of 1990,
codified at 7 U.S.C. 6411(c)(1)(A), has a
minimum of $948 and a maximum of
$9,476, or in the case of a violation that
is willful, codified at 7 U.S.C.
6411(c)(1)(B), has a minimum of
$18,623 and a maximum of $189,510.

(xxxv) Civil penalty for failure to obey
a cease and desist order under the Fluid
Milk Promotion Act of 1990, codified at
7 U.S.C. 6411(e), has a maximum of
$9,753. Each day the violation continues
is a separate violation.

(xxxvi) Civil penalty for knowingly
labeling or selling a product as organic
except in accordance with the Organic
Foods Production Act of 1990, codified
at 7 U.S.C. 6519(c), has a maximum of
$18,951.
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(xxxvii) Civil penalty for failure to
pay, collect, or remit any assessment or
fee or for a violation of a program under
the Fresh Cut Flowers and Fresh Cut
Greens Promotion and Information Act
of 1993, codified at 7 U.S.C.
6808(c)(1)(A)(i), has a minimum of $893
and a maximum of $8,935.

(xxxviii) Civil penalty for failure to
obey a cease and desist order under the
Fresh Cut Flowers and Fresh Cut Greens
Promotion and Information Act of 1993,
codified at 7 U.S.C. 6808(e)(1), has a
maximum of $8,935. Each day the
violation continues is a separate
violation.

(xxxix) Civil penalty for a violation of
a program under the Sheep Promotion,
Research, and Information Act of 1994,
codified at 7 U.S.C. 7107(c)(1)(A), has a
maximum of $1,742.

(x1) Civil penalty for failure to obey a
cease and desist order under the Sheep
Promotion, Research, and Information
Act of 1994, codified at 7 U.S.C. 7107(e),
has a maximum of $870. Each day the
violation continues is a separate
violation.

(x1i) Civil penalty for a violation of an
order or regulation issued under the
Commodity Promotion, Research, and
Information Act of 1996, codified at 7
U.S.C. 7419(c)(1), has a minimum of
$1,644 and a maximum of $16,449 for
each violation.

(xlii) Civil penalty for failure to obey
a cease and desist order under the
Commodity Promotion, Research, and
Information Act of 1996, codified at 7
U.S.C. 7419(e), has a minimum of
$1,644 and a maximum of $16,449. Each
day the violation continues is a separate
violation.

(xliii) Givil penalty for a violation of
an order or regulation issued under the
Canola and Rapeseed Research,
Promotion, and Consumer Information
Act, codified at 7 U.S.C. 7448(c)(1)(A)(i),
has a maximum of $1,644 for each
violation.

(xliv) Civil penalty for failure to obey
a cease and desist order under the
Canola and Rapeseed Research,
Promotion, and Consumer Information
Act, codified at 7 U.S.C. 7448(e), has a
maximum of $8,224. Each day the
violation continues is a separate
violation.

(xlv) Civil penalty for violation of an
order or regulation issued under the
National Kiwifruit Research, Promotion,
and Consumer Information Act, codified
at 7 U.S.C. 7468(c)(1), has a minimum
of $823 and a maximum of $8,224 for
each violation.

(xlvi) Civil penalty for failure to obey
a cease and desist order under the
National Kiwifruit Research, Promotion,
and Consumer Information Act, codified

at 7 U.S.C. 7468(e), has a maximum of
$823. Each day the violation continues
is a separate violation.

(xlvii) Civil penalty for a violation of
an order or regulation under the
Popcorn Promotion, Research, and
Consumer Information Act, codified at 7
U.S.C. 7487(a), has a maximum of
$1,644 for each violation.

(xlviii) Civil penalty for certain
violations under the Egg Products
Inspection Act, codified at 21 U.S.C.
1041(c)(1)(A), has a maximum of $9,476
for each violation.

(xlix) Civil penalty for violation of an
order or regulation issued under the
Hass Avocado Promotion, Research, and
Information Act of 2000, codified at 7
U.S.C. 7807(c)(1)(A)@{), has a minimum
of $1,495 and a maximum of $14,965 for
each violation.

(1) Civil penalty for failure to obey a
cease and desist order under the Hass
Avocado Promotion, Research, and
Information Act of 2000, codified at 7
U.S.C. 7807(e)(1), has a maximum of
$14,965 for each offense. Each day the
violation continues is a separate
violation.

(1i) Civil penalty for violation of
certain provisions of the Livestock
Mandatory Reporting Act of 1999,
codified a 7 U.S.C. 1636b(a)(1), has a
maximum of $15,481 for each violation.

(lii) Civil penalty for failure to obey a
cease and desist order under the
Livestock Mandatory Reporting Act of
1999, codified a 7 U.S.C. 1636b(g)(3),
has a maximum of $15,481 for each
violation. Each day the violation
continues is a separate violation.

(liii) Civil penalty for failure to obey
an order of the Secretary issued
pursuant to the Dairy Product
Mandatory Reporting program, codified
at 7 U.S.C. 1637b(c)(4)(D)(iii), has a
maximum of $14,965 for each offense.

(liv) Givil penalty for a willful
violation of the Country of Origin
Labeling program by a retailer or person
engaged in the business of supplying a
covered commodity to a retailer,
codified at 7 U.S.C. 1638b(b)(2), has a
maximum of $1,202 for each violation.

(Iv) Civil penalty for violations of the
Dairy Research Program, codified at 7
U.S.C. 4535 and 4510(b), has a
maximum of $2,577 for each violation.

(Ivi) Civil penalty for a packer or
swine contractor violation, codified at 7
U.S.C. 193(b), has a maximum of
$29,616.

(lvii) Civil penalty for a livestock
market agency or dealer failure to
register, codified at 7 U.S.C. 203, has a
maximum of $2,019 and not more than
$101 for each day the violation
continues.

(lviii) Civil penalty for operating
without filing, or in violation of, a
stockyard rate schedule, or of a
regulation or order of the Secretary
made thereunder, codified at 7 U.S.C.
207(g), has a maximum of $2,020 and
not more than $101 for each day the
violation continues.

(lix) Civil penalty for a stockyard
owner, livestock market agency, or
dealer, who engages in or uses any
unfair, unjustly discriminatory, or
deceptive practice or device in
connection with determining whether
persons should be authorized to operate
at the stockyards, or with receiving,
marketing, buying, or selling on a
commission basis or otherwise, feeding,
watering, holding, delivery, shipment,
weighing, or handling of livestock,
codified at 7 U.S.C. 213(b), has a
maximum of $29,616.

(Ix) Civil penalty for a stockyard
owner, livestock market agency, or
dealer, who knowingly fails to obey any
order made under the provisions of 7
U.S.C. 211, 212, or 213, codified at 7
U.S.C. 215(a), has a maximum of $2,020.

(Ixi) Civil penalty for live poultry
dealer violations, codified at 7 U.S.C.
228b—2(b), has a maximum of $86,156.

(Ixii) Civil penalty for a violation,
codified at 7 U.S.C. 86(c), has a
maximum of $289,430.

(Ixiii) Civil penalty for failure to
comply with certain provisions of the
U.S. Warehouse Act, codified at 7 U.S.C.
254, has a maximum of $37,412 per
violation if an agricultural product is
not involved in the violation.

(2) Animal and Plant Health
Inspection Service. (i) Civil penalty for
a violation of the imported seed
provisions of the Federal Seed Act,
codified at 7 U.S.C. 1596(b), has a
minimum of $101 and a maximum of
$2,020.

(ii) Civil penalty for a violation of the
Animal Welfare Act, codified at 7 U.S.C.
2149(b), has a maximum of $12,023, and
knowing failure to obey a cease and
desist order has a civil penalty of
$1,803.

(iii) Civil penalty for any person that
causes harm to, or interferes with, an
animal used for the purposes of official
inspection by USDA, codified at 7
U.S.C. 2279e¢(a), has a maximum of
$14,965.

(iv) Civil penalty for a violation of the
Swine Health Protection Act, codified at
7 U.S.C. 3805(a), has a maximum of
$30,077.

(v) Civil penalty for any person that
violates the Plant Protection Act (PPA),
or that forges, counterfeits, or, without
authority from the Secretary, uses,
alters, defaces, or destroys any
certificate, permit, or other document
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provided for in the PPA, codified a 7
U.S.C. 7734(b)(1), has a maximum of the
greater of: $74,824 in the case of any
individual (except that the civil penalty
may not exceed $1,496 in the case of an
initial violation of the PPA by an
individual moving regulated articles not
for monetary gain), $374,119 in the case
of any other person for each violation,
$601,152 for all violations adjudicated
in a single proceeding if the violations
do not include a willful violation, and
$1,202,304 for all violations adjudicated
in a single proceeding if the violations
include a willful violation; or twice the
gross gain or gross loss for any violation,
forgery, counterfeiting, unauthorized us,
defacing, or destruction of a certificate,
permit, or other document provided for
in the PPA that results in the person
deriving pecuniary gain or causing
pecuniary loss to another.

(vi) Civil penalty for any person
(except as provided in 7 U.S.C. 8309(d))
that violates the Animal Health
Protection Act (AHPA), or that forges,
counterfeits, or, without authority from
the Secretary, uses, alters, defaces, or
destroys any certificate, permit, or other
document provided under the AHPA,
codified at 7 U.S.C. 8313(b)(1), has a
maximum of the greater of: $71,811 in
the case of any individual, except that
the civil penalty may not exceed $1,437
in the case of an initial violation of the
AHPA by an individual moving
regulated articles not for monetary gain,
$359,054 in the case of any other person
for each violation, $601,152 for all
violations adjudicated in a single
proceeding if the violations do not
include a willful violation, and
$1,202,304 for all violations adjudicated
in a single proceeding if the violations
include a willful violation; or twice the
gross gain or gross loss for any violation,
forgery, counterfeiting, unauthorized
use, defacing, or destruction of a
certificate, permit, or other document
provided under the AHPA that results
in the person’s deriving pecuniary gain
or causing pecuniary loss to another
person.

(vii) Civil penalty for any person that
violates certain regulations under the
Agricultural Bioterrorism Protection Act
of 2002 regarding transfers of listed
agents and toxins or possession and use
of listed agents and toxins, codified at
7 U.S.C. 8401(i)(1), has a maximum of
$359,054 in the case of an individual
and $718,110 in the case of any other
person.

(viii) Civil penalty for violation of the
Horse Protection Act, codified at 15
U.S.C. 1825(b)(1), has a maximum of
$5,925.

(ix) Civil penalty for failure to obey
Horse Protection Act disqualification,

codified at 15 U.S.C. 1825(c), has a
maximum of $11,579.

(x) Civil penalty for knowingly
violating, or, if in the business as an
importer or exporter, violating, with
respect to terrestrial plants, any
provision of the Endangered Species Act
of 1973, any permit or certificate issued
thereunder, or any regulation issued
pursuant to section 9(a)(1)(A) through
(F), (a)(2)(A) through (D), (c), (d) (other
than regulations relating to record
keeping or filing reports), (f), or (g), as
specified at 16 U.S.C. 1540(a)(1), has a
maximum of $54,158 for each violation.

(xi) Civil penalty for knowingly
violating, or, if in the business as an
importer or exporter, violating, with
respect to terrestrial plants, any other
regulation under the Endangered
Species Act of 1973, as specified at 16
U.S.C. 1540(a)(1), has a maximum of
$25,935 for each violation.

(xii) Givil penalty for violating, with
respect to terrestrial plants, the
Endangered Species Act of 1973, or any
regulation, permit, or certificate issued
thereunder, as specified at 16 U.S.C.
1540(a)(1), has a maximum of $1,367 for
each violation.

(xiii) Civil penalty for knowingly and
willfully violating 49 U.S.C. 80502 with
respect to the transportation of animals
by any rail carrier, express carrier, or
common carrier (except by air or water),
a receiver, trustee, or lessee of one of
those carriers, or an owner or master of
a vessel, codified at 49 U.S.C. 80502(d),
has a minimum of $170 and a maximum
of $870.

(xiv) Civil penalty for a violation of
the Commercial Transportation of
Equine for Slaughter Act, 7 U.S.C. 1901
note, and its implementing regulations
in 9 CFR part 88, as specified in 9 CFR
88.6, has a maximum of $822. Each
horse transported in violation of 9 CFR
part 88 is a separate violation.

(xv) Civil penalty for knowingly
violating section 3(d) or 3(f) of the Lacey
Act Amendments of 1981, or for
violating any other provision provided
that, in the exercise of due care, the
violator should have known that the
plant was taken, possessed, transported,
or sold in violation of any underlying
law, treaty, or regulation, has a
maximum of $26,930 for each violation,
as specified in 16 U.S.C. 3373(a)(1) (but
if the plant has a market value of less
than $360, and involves only the
transportation, acquisition, or receipt of
a plant taken or possessed in violation
of any law, treaty, or regulation of the
United States, any Indian tribal law, any
foreign law, or any law or regulation of
any State, the penalty will not exceed
the maximum provided for violation of

said law, treaty, or regulation, or
$26,930, whichever is less).

(xvi) Civil penalty for violating
section 3(f) of the Lacey Act
Amendments of 1981, as specified in 16
U.S.C. 3373(a)(2), has a maximum of
$673.

(3) Food and Nutrition Service. (i)
Civil penalty for violating a provision of
the Food and Nutrition Act of 2008
(Act), or a regulation under the Act, by
a retail food store or wholesale food
concern, codified at 7 U.S.C. 2021(a)
and (c), has a maximum of $120,231 for
each violation.

(ii) Civil penalty for trafficking in food
coupons, codified at 7 U.S.C.
2021(b)(3)(B), has a maximum of
$43,325 for each violation, except that
the maximum penalty for violations
occurring during a single investigation
is $78,017.

(iii) Civil penalty for the sale of
firearms, ammunitions, explosives, or
controlled substances for coupons,
codified at 7 U.S.C. 2021(b)(3)(C), has a
maximum of $39,009 for each violation,
except that the maximum penalty for
violations occurring during a single
investigation is $78,017.

(iv) Civil penalty for any entity that
submits a bid to supply infant formula
to carry out the Special Supplemental
Nutrition Program for Women, Infants
and Children and discloses the amount
of the bid, rebate, or discount practices
in advance of the bid opening or for any
entity that makes a statement prior to
the opening of bids for the purpose of
influencing a bid, codified at 42 U.S.C.
1786(h)(8)(H)(i), has a maximum of
$183,629,453.

(v) Civil penalty for a vendor
convicted of trafficking in food
instruments, codified at 42 U.S.C.
1786(0)(1)(A) and 42 U.S.C.
1786(0)(4)(B), has a maximum of
$15,877 for each violation, except that
the maximum penalty for violations
occurring during a single investigation
is $63,509.

(vi) Civil penalty for a vendor
convicted of selling firearms,
ammunition, explosive, or controlled
substances in exchange for food
instruments, codified at 42 U.S.C.
1786(0)(1)(B) and 42 U.S.C.
1786(0)(4)(B), has a maximum of
$15,487 for each violation, except that
the maximum penalty for violations
occurring during a single investigation
is $63,509.

(4) Food Safety and Inspection
Service. (i) Civil penalty for certain
violations under the Egg Products
Inspection Act, codified at 21 U.S.C.
1041(c)(1)(A), has a maximum of $9,476
for each violation.

(ii) [Reserved]
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(5) Forest Service. (i) Civil penalty for
willful disregard of the prohibition
against the export of unprocessed timber
originating from Federal lands, codified
at 16 U.S.C. 620d(c)(1)(A), has a
maximum of $975,230 per violation or
three times the gross value of the
unprocessed timber, whichever is
greater.

(ii) Civil penalty for a violation in
disregard of the Forest Resources
Conservation and Shortage Relief Act or
the regulations that implement such Act
regardless of whether such violation
caused the export of unprocessed timber
originating from Federal lands, codified
in 16 U.S.C. 620d(c)(2)(A)(i), has a
maximum of $146,285 per violation.

(iii) Civil penalty for a person that
should have known that an action was
a violation of the Forest Resources
Conservation and Shortage Relief Act or
the regulations that implement such Act
regardless of whether such violation
caused the export of unprocessed timber
originating from Federal lands, codified
at 16 U.S.C. 620d(c)(2)(A)(ii), has a
maximum of $97,523 per violation.

(iv) Civil penalty for a willful
violation of the Forest Resources
Conservation and Shortage Relief Act or
the regulations that implement such Act
regardless of whether such violation
caused the export of unprocessed timber
originating from Federal lands, codified
in 16 U.S.C. 620d(c)(2)(A)(iii), has a
maximum of $975,230.

(v) Civil penalty for a violation
involving protections of caves, codified
at 16 U.S. C. 4307(a)(2), has a maximum
of $21,314.

(6) [Reserved]

(7) Federal Crop Insurance
Corporation. (i) Civil penalty for any
person who willfully and intentionally
provides any false or inaccurate
information to the Federal Crop
Insurance Corporation or to an approved
insurance provider with respect to any
insurance plan or policy that is offered
under the authority of the Federal Crop
Insurance Act, or who fails to comply
with a requirement of the Federal Crop
Insurance Corporation, codified in 7
U.S.C. 1515(h)(3)(A), has a maximum of
the greater of: The amount of the
pecuniary gain obtained as a result of
the false or inaccurate information or
the noncompliance; or $12,650.

(ii) [Reserved]

(8) Rural Housing Service. (i) Civil
penalty for a violation of section 536 of
Title V of the Housing Act of 1949,
codified in 42 U.S.C. 1490p(e)(2), has a
maximum of $207,313 in the case of an
individual, and a maximum of
$2,073,133 in the case of an applicant
other than an individual.

(ii) Civil penalty for equity skimming
under section 543(a) of the Housing Act
of 1949, codified in 42 U.S.C.
1490s(a)(2), has a maximum of $37,412.

(iii) Civil penalty under section 543b
of the Housing Act of 1949 for a
violation of regulations or agreements
made in accordance with Title V of the
Housing Act of 1949, by submitting false
information, submitting false
certifications, failing to timely submit
information, failing to maintain real
property in good repair and condition,
failing to provide acceptable
management for a project, or failing to
comply with applicable civil rights laws
and regulations, codified in 42 U.S.C.
1490s(b)(3)(A), has a maximum of the
greater of: Twice the damages USDA,
guaranteed lender, or project that is
secured for a loan under Title V suffered
or would have suffered as a result of the
violation; or $74,824 per violation.

(9) [Reserved]

(10) Commodity Credit Corporation.
(i) Givil penalty for willful failure or
refusal to furnish information, or willful
furnishing of false information under of
section 156 of the Federal Agricultural
Improvement and Reform Act of 1996,
codified at 7 U.S.C. 7272(g)(5), has a
maximum of $16,449 for each violation.

(ii) Givil penalty for willful failure or
refusal to furnish information or willful
furnishing of false data by a processor,
refiner, or importer of sugar, syrup and
molasses under section 156 of the
Federal Agriculture Improvement and
Reform Act of 1996, codified at 7 U.S.C.
7272(g)(5), has a maximum of $16,449
for each violation.

(iii) Civil penalty for filing a false
acreage report that exceeds tolerance
under section 156 of the Federal
Agriculture Improvement and Reform
Act of 1996, codified at 7 U.S.C.
7272(g)(5), has a maximum of $16,449
for each violation.

(iv) Civil penalty for knowingly
violating any regulation of the Secretary
of the Commodity Credit Corporation
pertaining to flexible marketing
allotments for sugar under section
359h(b) of the Agricultural Adjustment
Act of 1938, codified at 7 U.S.C.
1359hh(b), has a maximum of $12,023
for each violation.

(v) Civil penalty for knowing violation
of regulations promulgated by the
Secretary pertaining to cotton insect
eradication under section 104(d) of the
Agricultural Act of 1949, codified at 7
U.S.C. 1444a(d), has a maximum of
$14,811 for each offense.

(11) Office of the Secretary. (i) Civil
penalty for making, presenting,
submitting or causing to be made,
presented or submitted, a false,
fictitious, or fraudulent claim as defined

under the Program Fraud Civil
Remedies Act of 1986, codified at 31
U.S.C. 3802(a)(1), has a maximum of
$11,804.

(ii) Civil penalty for making,
presenting, submitting or causing to be
made, presented or submitted, a false,
fictitious, or fraudulent written
statement as defined under the Program
Fraud Civil Remedies Act of 1986,
codified at 31 U.S.C. 3802(a)(2), has a
maximum of $11,804.

John Rapp,

Acting Director, Office of Budget and Program
Analysis.

[FR Doc. 2021-09542 Filed 5-7-21; 8:45 am]
BILLING CODE 3410-90-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1310
[Docket No. DEA-542]

Designation of 3,4-MDP-2-P methyl
glycidate (PMK glycidate), 3,4-MDP-2-P
methyl glycidic acid (PMK glycidic
acid), and alpha-phenylacetoacetamide
(APAA) as List | Chemicals

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Final rule.

SUMMARY: The Drug Enforcement
Administration is finalizing a December
21, 2020, notice of proposed rulemaking
to designate three chemicals, known as
PMK glycidate, PMK glycidic acid, and
APAA, as list I chemicals under the
Controlled Substances Act (CSA). PMK
glycidate and PMK glycidic acid are
used in and are important to the
manufacture of the schedule I controlled
substance 3,4-
methylenedioxymethamphetamine
(MDMA) and other “ecstasy”’-type
substances, and APAA is used in and is
important to the manufacture of the
schedule II controlled substances
amphetamine and methamphetamine.
This final rulemaking subjects handlers
(manufacturers, distributors, importers,
and exporters) of PMK glycidate, PMK
glycidic acid, and APAA to the
chemical regulatory provisions of the
CSA and its implementing regulations.

DATES: Effective June 9, 2021.

FOR FURTHER INFORMATION CONTACT:
Terrence L. Boos, Drug and Chemical
Evaluation Section, Diversion Control
Division, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (571) 362-3249.
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SUPPLEMENTARY INFORMATION: This final
rule designates the following chemicals
as list I chemicals and subjects them to

the regulatory requirements applicable

to list I chemicals:

e 3,4-MDP-2-P methyl glycidate (PMK
glycidate), including its optical and
geometric isomers;

e 3,4-MDP-2-P methyl glycidic acid
(PMK glycidic acid), including its salts,
optical and geometric isomers, and salts
of isomers; and

¢ alpha-phenylacetoacetamide
(APAA), including its optical isomers,.

Legal Authority

The Controlled Substances Act (CSA)
and the Drug Enforcement
Administration’s (DEA) implementing
regulations give the Attorney General, as
delegated to the Administrator of DEA,
the authority to specify, by regulation, a
chemical as a “list I chemical.”” 1 This
term refers to a chemical that is used in
manufacturing a controlled substance in
violation of subchapter I (Control and
Enforcement) of the CSA and is
important to the manufacture of the
controlled substance.2 The current list
of all list I chemicals is available in 21
CFR 1310.02(a).

In addition, the United States is a
Party to the 1988 United Nations
Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic
Substances (1988 Convention),
December 20, 1988, 1582 U.N.T.S. 95.
Under Article 12 of the 1988
Convention, when the United States
receives notification that a chemical has
been added to Table I or Table II (tables
annexed to such Convention), the
United States must take measures it
deems appropriate to monitor the
manufacture and distribution of that
chemical within the United States and
to prevent its diversion, including
measures related to international trade.

Background

In a letter dated May 23, 2019, the
Secretary-General of the United Nations,
in accordance with Article 12,
paragraph 6 of the 1988 Convention,
informed the United States Secretary of
State that the Commission on Narcotic
Drugs (CND) voted to place the
chemicals 3,4-MDP-2-P methyl glycidate
(PMK glycidate) (and all stereoisomers),
3,4-MDP-2-P methyl glycidic acid (PMK
glycidic acid) (and all stereoisomers),
and alpha-phenylacetoacetamide
(APAA) (and all optical isomers) in
Table I of the 1988 Convention (CND
Decisions 62/10, 62/11, and 62/12,

121 U.S.C. 802(34) and 871(b) and 21 CFR
1310.02(c).
221 U.S.C. 802(34) and 21 CFR 1300.02(b).

respectively) at its 62nd Session on
March 19, 2019.

On December 21, 2020, DEA
published a notice of proposed
rulemaking (NPRM) [85 FR 82984] to
designate 3,4-MDP-2-P methyl glycidate
(PMK glycidate), including its optical
and geometric isomers; 3,4-MDP-2-P
methyl glycidic acid (PMK glycidic
acid), including its salts, optical and
geometric isomers, and salts of isomers;
and alpha-phenylacetoacetamide
(APAA), including its optical isomers,
as list I chemicals under the CSA.3

PMK glycidate, PMK glycidic acid,
and APAA are close chemical relatives
of controlled list I precursor 3,4
methylenedioxyphenyl-2-propanone
(3,4-MDP-2-P), and have been made
specifically to circumvent existing
precursor controls. DEA has not
identified any known legitimate uses for
these chemicals, other than possible
research purposes. The first two
substances, PMK glycidate and PMK
glycidic acid, are closely related in
chemical structure to precursors of 3,4-
methylenedioxymethamphetamine
(MDMA) (schedule I) and other
‘“‘ecstasy”’-type substances in schedule L.
APAA is a precursor of schedule II
controlled substances amphetamine and
methamphetamine.

All three chemicals are used for the
illicit manufacture of two precursors
listed in Table I of the 1988 Convention
(3,4-MDP-2-P and 1-phenyl-2-
propanone (P-2-P)). For years, countries
have reported to the International
Narcotics Control Board (INCB) the
illicit trafficking and use of these
chemicals in manufacturing controlled
substances, with increasing frequency
and amounts reported in 2018 and
2019.4

Comments Received and Designation of
PMK Glycidate, PMK Glycidic Acid,
and APAA as List I Chemicals

In response to the December 21, 2020,
NPRM, DEA received one anonymous
comment expressing general opposition
to the “war on drugs” and to the
addition of more substances to the list

3 DEA proposed to control the same set of
chemicals specified by the CND. However, DEA
used more precise terms that relate to the specific
chemical and variations that can actually exist.

4Precursors and Chemicals Frequently Used in
the Illicit Manufacture of Narcotic Drugs and
Psychotropic Substances: Report of the
International Narcotics Control Board for 2018 on
the Implementation of Article 12 of the United
Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances of
1988 (E/INCB/2018/4, Released March 5, 2019) and
Report of the International Narcotics Control Board
for 2019 on the Implementation of Article 12 of the
United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances of
1988 (E/INCB/2019/1, Released February 27. 2020)

and under CSA control. DEA considers
the general comment about the war on
drugs to be outside the scope of this
rulemaking.

Regarding the general opposition to
listing more substances, DEA notes that
it proposed to designate and add these
three specific chemicals to the list as
they met the statutory and regulatory
definition of a list I chemical, and DEA
is using its legal authority to so
designate these chemicals as list I
chemicals.

Therefore, for the reasons discussed
in the NPRM, and reiterated in the
above background section, the Acting
Administrator of DEA finds that PMK
glycidate, PMK glycidic acid, and APAA
are used in the manufacture of
controlled substances in violation of the
CSA, and are important to the
manufacture of these controlled
substances. Therefore, the Acting
Administrator designates PMK
glycidate, PMK glycidic acid, and APAA
as list I chemicals.

Chemical Mixtures of PMK Glycidate,
PMK Glycidic Acid or APAA

Pursuant to this final rulemaking,
chemical mixtures containing any of
these three chemicals are subject to
regulatory requirements at any
concentration unless a manufacturer
submits to DEA an application for
exemption of a chemical mixture, DEA
accepts the application for filing, and
DEA exempts the chemical mixture in
accordance with 21 CFR 1310.13
(Exemption of chemical mixtures;
application). Since even a small amount
of these three chemicals can potentially
yield a significant amount of controlled
substances, DEA believes that regulation
of chemical mixtures containing any
amount of these three chemicals is
necessary to prevent their illicit
extraction, isolation, and use. This rule
modifies the “Table of Concentration
Limits” in 21 CFR 1310.12(c) to reflect
the fact that chemical mixtures
containing any amount of these three
chemicals are subject to CSA chemical
control provisions, including 21 CFR
parts 1309, 1310, 1313, and 1316.

Application Process for Exemption of
Chemical Mixtures

DEA has implemented an application
process to exempt certain chemical
mixtures from the requirements of the
CSA and its implementing regulations.5
Manufacturers may submit an

521 CFR 1310.13 specifies that this chemical
mixture is a chemical mixture consisting of two or
more chemical components, at least one of which
is not a list I or list II chemical, and the mixture
and its listed chemical(s) must meet certain other
conditions.
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application for exemption for those
mixtures that do not meet the category
criteria set forth in 21 CFR 1310.12(d)
for an automatic exemption. DEA may
grant an exemption of a chemical
mixture if the Administrator determines
that the mixture is formulated in such
a way that it cannot be easily used in
the illicit production of a controlled
substance, and the listed chemical or
chemicals contained in the chemical
mixture cannot be readily recovered
(i.e., the chemical mixture meets the
conditions set forth in 21 U.S.C.
802(39)(A)(vi) and 21 CFR
1310.13(a)(1)—(2)).

Requirements for Handling List I
Chemicals

The designation of these three
chemicals as list I chemicals subjects
handlers (manufacturers, distributors,
importers, and exporters) and proposed
handlers to all of the regulatory controls
and administrative, civil, and criminal
actions applicable to the manufacture,
distribution, importation, and
exportation of a list I chemical. Upon
the effective date of this final
rulemaking, persons potentially
handling these three chemicals,
including regulated chemical mixtures
containing any of these three chemicals,
are required to comply with the
following list I chemical regulations:

1. Registration. Any person who
handles (manufactures, distributes,
imports, or exports), or proposes to
engage in such handling of any of these
three chemicals must obtain a
registration pursuant to 21 U.S.C. 822,
823, 957, and 958. Regulations
describing registration for list I chemical
handlers are set forth in 21 CFR part
1309. DEA regulations require separate
registrations for manufacturing,
distributing, importing, and exporting of
any of these three chemicals.® Further,
a separate registration is required for
each principal place of business at one
general physical location where list I
chemicals are manufactured,
distributed, imported, or exported by a
person.”

DEA notes that under the CSA, a
“warehouseman” is not required to
register and may lawfully possess a list
I chemical, if the possession of the
chemical is in the usual course of
business or employment.2 Under DEA
implementing regulations, the
warehouse in question must receive the
list I chemical from a DEA registrant,

621 CFR 1309.21.

721 CFR 1309.23(a). See also 21 U.S.C. 822(e)(1)
with separate registration requirements pertaining
to manufacturing or distributing a list I chemical.

821 U.S.C. 822(c)(2) and 21 U.S.C. 957(b)(1)(B).

and shall only distribute the list I
chemical back to the DEA registrant and
registered location from which it was
received.® A warehouse that distributes
list I chemicals to persons other than the
registrant and registered location from
which they were obtained is conducting
distribution activities and is required to
register as such.

Upon the effective date of this final
rulemaking, any person manufacturing,
distributing, importing, or exporting any
of these three chemicals will become
subject to the registration requirement
under the CSA. DEA recognizes,
however, that it is not possible for
persons subject to the registration
requirement to immediately complete
and submit an application for
registration and for DEA to immediately
issue registrations for those activities.
Therefore, to allow continued legitimate
commerce in these three chemicals,
DEA is establishing in 21 CFR 1310.09
a temporary exemption from the
registration requirement for persons
desiring to engage in activities with any
of these three chemicals, provided that
DEA receives a properly completed
application for registration or
application for exemption of chemical
mixtures on or before June 9, 2021. The
temporary exemption for such persons
will remain in effect until DEA takes
final action on their application for
registration or application for exemption
of a chemical mixture.

The temporary exemption applies
solely to the registration requirement;
all other chemical control requirements,
including recordkeeping and reporting,
will become effective on the effective
date of the final rule. Therefore, all
transactions of these three chemicals
and chemical mixtures containing any
of these three chemicals will be
regulated while an application for
registration or exemption is pending.
This is necessary because failing to
regulate these transactions could result
in increased diversion of chemicals
desirable to drug traffickers.

Additionally, the temporary
exemption does not suspend applicable
federal criminal laws relating to these
three chemicals, nor does it supersede
State or local laws or regulations. All
handlers of any of these three chemicals
must comply with applicable State and
local requirements in addition to the
CSA regulatory controls.

2. Records and Reports. Every DEA
registrant must maintain records and
submit reports to DEA with respect to
these three chemicals pursuant to 21
U.S.C. 830(a) and (b)(1) and (2) and in
accordance with 21 CFR 1310.04 and

9See 21 CFR 1309.23(b)(1).

1310.05. Pursuant to 21 CFR 1310.04(a),
a record must be made and maintained
for two years after the date of a
transaction involving a listed chemical,
provided the transaction is a regulated
transaction.

Each regulated bulk manufacturer of a
listed chemical must submit to DEA
manufacturing, inventory, and use data
on an annual basis.1? Existing standard
industry reports containing the required
information are acceptable, provided the
information is separate or readily
retrievable from the report.

The CSA and its implementing
regulations require that each regulated
person must report to DEA any
regulated transaction involving an
extraordinary quantity of a listed
chemical, an uncommon method of
payment or delivery, or any other
circumstance that the regulated person
believes may indicate that the listed
chemical will be used in violation of
subchapter I of the CSA or 21 CFR part
1310. In addition, regulated persons
must report any proposed regulated
transaction with a person whose
description or other identifying
characteristics DEA has previously
furnished to the regulated person, any
unusual or excessive loss or
disappearance of a listed chemical
under the control of the regulated
person, and any in-transit loss in which
the regulated person is the supplier.1?

3. Importation and Exportation. All
importation and exportation of these
three chemicals must be done in
compliance with 21 U.S.C. 957, 958,
and 971 and in accordance with 21 CFR
part 1313.

4. Security. All applicants and
registrants must provide effective
controls against theft and diversion in
accordance with 21 CFR 1309.71—
1309.73.

5. Administrative Inspection. Places,
including factories, warehouses, or
other establishments and conveyances,
where registrants or other regulated
persons may lawfully hold,
manufacture, distribute, or otherwise
dispose of a list I chemical or where
records relating to those activities are
maintained, are controlled premises as
defined in 21 U.S.C. 880(a) and 21 CFR
1316.02(c). The CSA allows for
administrative inspections of these
controlled premises as provided in 21
CFR part 1316, subpart A. 21 U.S.C.
880(b).

1021 CFR 1310.05(d). See also 21 U.S.C.
830(b)(2).

1121 U.S.C. 830(b)(1)(A)—(C) and 21 CFR
1310.05(a) and (b)(1).
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6. Liability. Any activity involving
these three chemicals not authorized by,
or in violation of, the CSA is unlawful,
and may subject the person to
administrative, civil, and/or criminal
action.

Regulatory Analyses

Executive Orders 12866 and 13563,
Regulatory Planning and Review and
Improving Regulation and Regulatory
Review

This rule was developed in
accordance with the principles of
Executive Orders (E.O.) 12866 and
13563. E.O. 12866 directs agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects; distributive impacts; and
equity). E.O. 13563 is supplemental to
and reaffirms the principles, structures,
and definitions governing regulatory
review as established in E.O. 12866.

E.O. 12866 classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB), as any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the E.O. DEA
has determined that this rule is not a
“significant regulatory action” under
E.O. 12866, section 3(f).

As finalized, PMK glycidate, PMK
glycidic acid, and APAA are subject to
all of the regulatory controls and
administrative, civil, and criminal
sanctions applicable to the manufacture,
distribution, importing, and exporting of
list I chemicals. The first two chemicals,
PMK glycidate and PMK glycidic acid,
are closely related in chemical structure
to precursors of MDMA and other
“ecstasy’’-type substances, as discussed
in the above background section. APAA
is a precursor of amphetamine and
methamphetamine. All three chemicals
are highly suitable for the illicit
manufacture of precursors listed in

Table I of the 1988 Convention (3,4-
methylenedioxyphenyl-2-propanone
(3,4-MDP-2-P) and 1-phenyl-2-
propanone (P-2-P)). As noted earlier,
incidents of illicit manufacture and
tracking of these three chemicals have
been reported for many years to the
INCB, with an increase in the frequency
and amounts reported in 2018 and 2019.

In making its assessment pursuant to
Article 12, paragraph 4 of the 1988
Convention, the CND found that there
was no known legitimate manufacture
of and trade in any of the three
chemicals and that their use was
limited, in small amounts, to research,
development, laboratory, and analytical
purposes. DEA also searched
information in the public domain for
legitimate uses of these three chemicals,
and likewise, did not identify any
known legitimate use for any of these
chemicals, other than possibly for
research purposes. DEA evaluated the
costs and benefits of this action.

DEA cannot rule out the possibility
that minimal quantities of PMK
glycidate, PMK glycidic, or APAA are
used for the manufacturing of legitimate
pharmaceutical substances. However,
DEA did not receive any public
comments to that effect in response to
the NPRM.

Costs

As stated above, the only use for PMK
glycidate and PMK glycidic acid is as
intermediaries for the manufacturing of
MDMA and other “ecstasy”’-type
substances. Similarly, the only use for
APAA is as a precursor for
amphetamine and methamphetamine.
Any manufacturer, distributor, importer,
or exporter of any of these three
chemicals for legitimate pharmaceutical
commerce, if they exist at all, will incur
costs if they are not already registered
for handling List I chemicals. The
primary costs associated with this rule
are the annual registration fees ($3,047
for manufacturers and $1,523 for
distributors, importers, and exporters).
Moreover, any manufacturer that uses
any of these three chemicals for
legitimate pharmaceutical purposes is
likely to already be registered with DEA
and have all security and other handling
processes in place, resulting in minimal
cost.

DEA has identified ten domestic
suppliers of one or more of these
chemicals, PMK glycidate, PMK glycidic
acid, and APAA; nine of these suppliers
are not currently registered with DEA to
handle list I chemicals. The amount of
these three chemicals distributed by
these suppliers is unknown. It is
common for chemical distributors to
have items on their catalog while not

actually having any material level of
sales. Based on the discussion above,
DEA believes any quantity of sales from
these distributors for legitimate
pharmaceutical purposes is minimal. As
finalized, suppliers for the legitimate
use of PMK glycidate, PMK glycidic
acid, and APAA are expected to choose
the least-cost option, which in many
cases may lead them to stop selling the
minimal quantities, if any, of PMK
glycidate, PMK glycidic acid, and
APAA, rather than incur the registration
cost. Therefore, DEA estimates that the
cost of foregone sales is minimal; and
thus, the cost of this rule is minimal.

This analysis excludes consideration
of any economic impact to those
businesses that facilitate the
manufacturing and distribution of PMK
glycidate, PMK glycidic acid, or APAA
for the illicit production of
amphetamine, methamphetamine,
MDMA, or other “ecstasy”’-type
substances.

Benefits

Controlling PMK glycidate, PMK
glycidic acid, and APAA is expected to
prevent, curtail, and limit the unlawful
manufacture and distribution of
amphetamine, methamphetamine, and
MDMA and other “ecstasy”-type
substances. This action is also expected
to assist in the prevention of possible
theft or diversion of PMK glycidate,
PMK glycidic acid, and APAA from any
legitimate firms. DEA also believes
control is necessary to prevent
unscrupulous chemists from
synthesizing PMK glycidate, PMK
glycidic acid, and APAA and selling
them (as an unregulated material)
through the internet and other channels
to individuals who may wish to acquire
unregulated intermediary chemicals for
the purpose of manufacturing illicit
amphetamine, methamphetamine, or
MDMA or other “ecstasy”’-type
substances.

In summary, DEA conducted a
qualitative analysis of costs and
benefits. DEA believes this action will
minimize the diversion of PMK
glycidate, PMK glycidic acid, and
APAA. DEA believes the legitimate
market for PMK glycidate, PMK glycidic
acid, and APAA for legitimate
pharmaceutical purposes is minimal.
Thus, any potential cost resulting from
this regulation is minimal.

Executive Order 12988, Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of E.O. 12988 to eliminate
drafting errors and ambiguity, minimize
litigation, provide a clear legal standard
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for affected conduct, and promote
simplification and burden reduction.

Executive Order 13132, Federalism

This rulemaking does not have
federalism implications warranting the
application of E.O. 13132. The rule does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
the distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This rule does not have tribal
implications warranting the application
of E.O. 13175. It does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.

Regulatory Flexibility Act (RFA)

The Acting Administrator, in
accordance with the RFA,12 has
reviewed this rule, and by approving, it
certifies that it will not have a
significant economic impact on a
substantial number of small entities.

As discussed above, PMK glycidate,
PMK glycidic acid, and APAA will now
become subject to all of the regulatory
controls and administrative, civil, and
criminal sanctions applicable to the
manufacture, distribution, importation,
and exportation of list I chemicals. PMK
glycidate and PMK glycidic acid are
closely related in chemical structure to
precursors of MDMA and other
“ecstasy”’-type substances. APAA is a
precursor of amphetamine and
methamphetamine. All three chemicals
are highly suitable for the illicit
manufacture of precursors listed in
Table I of the 1988 Convention (3,4-
methylenedioxyphenyl-2-propanone
(3,4-MDP-2-P) and 1-phenyl-2-
propanone (P-2-P)). DEA has not
identified any legitimate industrial use
for PMK glycidate, PMK glycidic acid,
or APAA, other than as intermediary
chemicals in the production of
amphetamine, methamphetamine, and
MDMA or other “ecstasy’’-type
substances. Therefore, DEA believes the
vast majority, if not all, of PMK
glycidate, PMK glycidic acid, and APAA
is used for the illicit manufacturing of
amphetamine, methamphetamine, and
MDMA or other “ecstasy”’-type
substances. The primary costs
associated with this rule are the annual

125 U.S.C. 601-612.

registration fees ($3,047 for
manufacturers and $1,523 for
distributors, importers, and exporters),
but only if they are not already
registered to handle any list I chemicals.

DEA has identified ten domestic
suppliers of one or more of the
chemicals, PMK glycidate, PMK glycidic
acid, and APAA; nine of these suppliers
are currently not registered with DEA to
handle list I chemicals. All nine non-
registered domestic suppliers are
affected, and all nine (94.5 percent,
based on Small Business Administration
size standard for chemical distributors
and Statistics of U.S. Businesses data)
are estimated to be small entities. The
quantity of these three chemicals
distributed by these suppliers is
unknown. It is common for chemical
distributors to have items on their
catalog while not actually having any
material level of sales. Based on the
discussion above, DEA believes any
quantity of sales from these distributors
for legitimate pharmaceutical purposes
is minimal. DEA did not receive any
comments to the contrary in response to
the NPRM. DEA estimates that this rule
will not have a significant economic
impact on a substantial number of small
entities.

Unfunded Mandates Reform Act of 1995
(UMRA)

In accordance with the UMRA, 2
U.S.C. 1501 et seq., DEA has determined
and certifies that this rule will not result
in any Federal mandate that may result
“in the expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more (adjusted annually for inflation) in
any 1 year. . . .” Therefore, neither a
Small Government Agency Plan nor any
other action is required under the
UMRA.

Paperwork Reduction Act

The action does not impose a new
collection of information requirement
under the Paperwork Reduction Act, 44
U.S.C. 3501-3521. This action will not
impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

Congressional Review Act

This final rule is not a major rule as
defined by the Congressional Review
Act (CRA), 5 U.S.C. 804. However,
pursuant to the CRA, DEA is submitting
a copy of this final rule to both Houses

of Congress and to the Comptroller
General.

List of Subjects 21 CFR Part 1310

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, DEA amends 21 CFR
part 1310 as follows:

PART 1310—RECORDS AND
REPORTS OF LISTED CHEMICALS
AND CERTAIN MACHINES;
IMPORTATION AND EXPORTATION OF
CERTAIN MACHINES

m 1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 827(h), 830,
871(b), 890.
m 2.In §1310.02, add paragraphs (a)(34)
through (36) to read as follows:

§1310.02 Substances covered.

* * * * *

(a) * *x %

(34) 3,4-MDP-2-P methyl glycidate
(PMK glycidate) and its optical and
geometric isomers 8535

(35) 3,4-MDP-2-P methyl glycidic acid
(PMK glycidic acid) and its salts, optical
and geometric isomers, and salts of
isomers 8525

(36) Alpha-phenylacetoacetamide
(APAA) and its optical isomers 8515

* * * * *

m 3.In §1310.04:
m a. Redesignate paragraphs (g)(1)(vii)
through (xiii) as paragraphs (g)(1)(x)
through (xvi), respectively;
m b. Redesignate paragraphs (g)(1)(i)
through (vi) as paragraphs (g)(1)(ii)
through (vii), respectively; and
m c. Add new paragraphs (g)(1)(i), (viii),
and (ix).

The additions read as follows:

§1310.04 Maintenance of records.
* * * * *

(g) L

(1) L

(i) Alpha-phenylacetoacetamide
(APAA) and its optical isomers

* * * * *

(viii) 3,4-MDP-2-P methyl glycidate
(PMK glycidate) and its optical and
geometric isomers

(ix) 3,4-MDP-2-P methyl glycidic acid
(PMK glycidic acid) and its salts, optical
and geometric isomers, and salts of

isomers
* * * * *

m 4.In §1310.09, add paragraph (q) to
read as follows:
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§1310.09 Temporary exemption from
registration.
* * * * *

(9)(1) Each person required under 21
U.S.C. 822 and 957 to obtain a
registration to manufacture, distribute,
import, or export regulated forms of 3,4-
MDP-2-P methyl glycidate (PMK
glycidate), 3,4-MDP-2-P methyl glycidic
acid (PMK glycidic acid), and alpha-
phenylacetoacetamide (APAA),
including regulated chemical mixtures
pursuant to § 1310.12, is temporarily
exempted from the registration
requirement, provided that DEA
receives a properly completed
application for registration or
application for exemption for a
chemical mixture containing regulated
forms of 3,4-MDP-2-P methyl glycidate
(PMK glycidate), 3,4-MDP-2-P methyl
glycidic acid (PMK glycidic acid), or
alpha-phenylacetoacetamide (APAA)
pursuant to § 1310.13 on or before (30

days after publication of a rule
implementing regulations regarding
these three chemicals). The exemption
will remain in effect for each person
who has made such application until
the Administration has approved or
denied that application. This exemption
applies only to registration; all other
chemical control requirements set forth
in the Act and parts 1309, 1310, 1313,
and 1316 of this chapter remain in full
force and effect.

(2) Any person who manufactures,
distributes, imports or exports a
chemical mixture containing regulated
forms of 3,4-MDP-2-P methyl glycidate
(PMK glycidate), 3,4-MDP-2-P methyl
glycidic acid (PMK glycidic acid), or
alpha-phenylacetoacetamide (APAA)
whose application for exemption is
subsequently denied by DEA must
obtain a registration with DEA. A
temporary exemption from the
registration requirement will also be

TABLE OF CONCENTRATION LIMITS

provided for those persons whose
applications for exemption are denied,
provided that DEA receives a properly
completed application for registration
on or before 30 days following the date
of official DEA notification that the
application for exemption has been
denied. The temporary exemption for
such persons will remain in effect until
DEA takes final action on their
registration application.

m 5.In §1310.12, in paragraph (c), add
in alphanumerical order entries for 3,4-
MDP-2-P methyl glycidate (PMK
glycidate), 3,4-MDP-2-P methyl glycidic
acid (PMK glycidic acid), and alpha-
phenylacetoacetamide (APAA) in the
table “Table of Concentration Limits” to
read as follows:

§1310.12 Exempt chemical mixtures.

* * * * *

(C) * x %

DEA
chemical Concentration Special conditions
code no.

3,4-MDP-2-P methyl glycidate (PMK glycidate) and

its optical and geometric isomers.

3,4-MDP-2-P methyl glycidic acid (PMK glycidic
acid) and its salts, optical and geometric iso-

mers, and salts of isomers.

Alpha-phenylacetoacetamide (APAA) and its opti-

cal isomers.

* *

8535 Not exempt at any con-
centration.

8525 Not exempt at any con-
centration.

8515 Not exempt at any con-
centration.

* * *

Chemical mixtures containing any amount of this
chemical are not exempt.

Chemical mixtures containing any amount of this
chemical are not exempt.

Chemical mixtures containing any amount of this
chemical are not exempt.

* *

* * * * *

D. Christopher Evans,

Acting Administrator.

[FR Doc. 2021-09697 Filed 5-7-21; 8:45 am]
BILLING CODE 4410-09-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 228
[AID-2020-0004]
RIN 0412-AB09

Procurement of Certain Essential
Medical Supplies To Address the
COVID-19 Pandemic

AGENCY: Agency for International
Development.

ACTION: Final rule; technical
amendments.

SUMMARY: On October 23, 2020, the
United States Agency for International

Development (USAID) issued a
Temporary Final Rule (TFR) amending
our regulations to allow USAID to waive
“Source and Nationality’ rules to
provide for increased flexibility,
targeting, and speed of procurement of
Essential Medical Supplies required to
address the COVID-19 pandemic
worldwide. The TFR was effective
through April 30, 2021. This document
reverts the amended sections to the text
of those sections as they existed prior to
the issuance of the TFR, with minor
technical updates. This reversion to the
original text is applicable upon the
expiration of the TFR.

DATES: This rule is effective May 10,
2021. As stated in the October 23, 2020,
final rule, the TFR was effective from
October 23, 2020, through April 30,
2021. The amendments in this rule are
applicable beginning May 1, 2021, after
the expiration of the TFR.

ADDRESSES: You may review the docket
by searching for Docket ID [AID-2020—

0004], via the Federal eRulemaking
Portal: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Greg
Marchand, Assistant General Counsel,
Office of the General Counsel, USAID,
1300 Pennsylvania Ave. NW,
Washington, DC 20523, 202—-215-3409,
GCFEDREGMailbox@usaid.gov.
SUPPLEMENTARY INFORMATION: This
document affects 22 CFR 228.01, which
was amended by the TFR published in
the Federal Register on October 23,
2020 (85 FR 67443) and subsequently
corrected on December 16, 2020 (85 FR
81390). The TFR and its subsequent
correction revised the definitions in

§ 228.01 by adding a new definition for
“Essential medical supplies.” This
document reinstates the definitions in
§ 228.01 exactly as they existed prior to
the issuance of the TFR. This document
also reverts 22 CFR 228.11 and 228.30,
which were also amended by the TFR
published in the Federal Register on
October 23, 2020 (85 FR 67443). The
TFR amended these sections to create a
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new approval requirement and basis for
waivers for the source and nationality of
essential medical supplies. This
document reverts the language of both
sections to the text as it existed prior to
the issuance of the TFR, with minor
technical updates.

List of Subjects in 22 CFR Part 228

Government procurement.

The Deputy General Counsel of
USAID, Suk J. Jin, having reviewed and
approved this document, is delegating
the authority to electronically sign this
document to Gregory A. Marchand,
Assistant General Counsel for USAID,
for purposes of publication in the
Federal Register.

Gregory A. Marchand,
Assistant General Counsel, U.S. Agency for
International Development.

For reasons stated in the preamble,
USAID amends 22 CFR part 228 as
follows:

PART 228—RULES FOR
PROCUREMENT OF COMMODITIES
AND SERVICES FINANCED BY USAID

m 1. The authority citation for 22 CFR
part 228 continues to read as follows:

Authority: Sec. 621, Pub. L. 87-195, 75
Stat. 445 (22 U.S.C. 2381), as amended, E.O.
12163, Sept. 29, 1979, 44 FR 56673: 3 CFR
1979 Comp., p. 435.

m 2. Revise § 228.01 to read as follows:

§228.01 Definitions.

As used in this part, the following
terms shall have the following
meanings:

Advanced developing countries mean
those countries that are categorized by
the World Bank as upper middle income
countries according to their gross
national income per capita, except for
those countries in which USAID
provides assistance. USAID will
maintain a list of advanced developing
countries primarily based on the most
recent World Bank determinations, and
will make the list available in USAID’s
Automated Directives System, ADS 310.
This list will include determinations
made under § 228.17.

Available for purchase means for
commodities, that the commodity is
offered for sale in a country in the
authorized principal geographic code at
the time of purchase from the supplier,
irrespective of the place of manufacture
or production, unless it is a prohibited
source country. If applicable, the
commodity must also be able to be
serviced, and, if warrantied, have a
valid warranty. For services, available
for purchase means the service is
offered from a vendor which has

complied with nationality and foreign
government-owned organization
requirements of this regulation, and is
otherwise organized in a country in the
authorized principal geographic code
designated in an implementing
instrument. This definition does not
apply to procurements under the
geographic Code 935, see § 228.03,
because that geographic code is for any
country or area except for prohibited
source countries.

Commission means any payment or
allowance by a supplier to any person
for the contribution which that person
has made to secure the sale or contract
for the supplier or which that person
makes to securing on a continuing basis
similar sales or contracts for the
supplier.

Commodities or goods means any
material, article, supply, good, or
equipment.

Commodity-related services means
delivery services and/or incidental
services.

Cooperating country or recipient
country means the country receiving the
USAID assistance subject to this part,
and includes all the countries receiving
assistance under a regional program or
project.

Delivery means the transfer to, or for
the account of, an importer of the right
to possession of a commodity, or, with
respect to a commodity-related service,
the rendering to, or for the account of,
an importer of any such service.

Delivery service means any service
customarily performed in a commercial
export or import transaction which is
necessary to affect a physical transfer of
commodities to the cooperating/
recipient country. Examples of such
services are the following: export
packing, local drayage in the source
country (including waiting time at the
dock), ocean and other freight, loading,
heavy lift, wharfage, tollage, switching,
dumping and trimming, lighterage,
insurance, commodity inspection
services, and services of a freight
forwarder. “Delivery service” may also
include work and materials necessary to
meet USAID marking requirements.

Developing countries means those
countries that are categorized by the
World Bank as low or lower middle
income economies according to their
gross national income per capita, and
also includes all countries to which
USAID provides assistance. USAID will
maintain a list of developing countries
primarily based on the most recent
World Bank determinations, and will
make the list available in USAID’s
Automated Directives System, ADS 310.

Free Port or Bonded Warehouse is a
special customs area with favorable

customs regulations (or no customs
duties and controls for transshipment).

Implementing instrument means a
binding relationship established
between USAID and an outside party or
parties to carry out USAID programs, by
authorizing the use of USAID funds
and/or nonfinancial resources for the
procurement of services or commodities
and/or commodity related services.
Implementing instruments include
specific conditions that apply to each
such procurement. Examples of such
instruments include contracts, grants,
cooperating agreements, and
interagency agreements.

Incidental services means services
such as installation, erection,
maintenance, or upgrading of USAID-
financed equipment, or the training of
personnel in the maintenance, operation
and use of such equipment, or similar
services provided for the authorized
disposition of such commodities.

Long term lease means, for purposes
of subpart B of this part, a single lease
of more than 180 calendar days; or
repetitive or intermittent leases under a
single award within a one-year period,
which cumulatively total more than 180
calendar days. A single lease may
consist of lease of one or more of the
same type of commodity within the
same lease term.

Motor vehicles means self-propelled
vehicles with passenger carriage
capacity, such as highway trucks,
passenger cars and buses, motorcycles,
scooters, motorized bicycles, ATVs, and
utility vehicles. Excluded from this
definition are ambulances,
snowmobiles, industrial vehicles for
materials handling and earthmoving,
such as lift trucks, tractors, graders,
scrapers, off-the-highway trucks (such
as off-road dump trucks), boats, and
other vehicles that are not designed for
travel at normal road speeds (40
kilometers per hour and above).

Mission means the USAID Mission,
office or representative in a cooperating/
recipient country.

Nationality refers to the place of legal
organization, ownership, citizenship, or
lawful permanent residence (or
equivalent immigration status to live
and work on a continuing basis) of
suppliers of commodities and services.

Pharmaceutical means any substance
intended for use in the diagnosis, cure,
mitigation, treatment, or prevention of
diseases in humans or animals; any
substances (other than food) intended to
affect the structure or any function of
the body of humans or animals; and,
any substance intended for use as a
component in the above. The term
includes drugs, vitamins, oral
rehydration salts, biologicals, and some
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in-vitro diagnostic reagents/test kits; but
does not include devices or their
components, parts, or accessories.
Contraceptives, including condoms, are
not included in this definition.

Prohibited sources means countries to
which assistance is prohibited by the
annual appropriations acts of Congress
or other statutes, or those subject to
other executive branch restrictions, such
as applicable sanctions administered by
the U.S. Treasury Department’s Office of
Foreign Assets Control. USAID
maintains a list of prohibited sources,
available in USAID’s Automated
Directives System, ADS 310.

Recipients and contractors. Recipient
has the same meaning as defined in 22
CFR 226.02, except that it shall include
non-U.S. individuals, entities and
organizations, as well as subrecipients.
Contractors mean those entities which
enter into a contract, as the term is
defined in 48 CFR part 2, with the U.S.
Government, and includes
subcontractors.

Services means the performance of
identifiable tasks, rather than the
delivery of an end item of supply.

Source means the country from which
a commodity is shipped to the
cooperating/recipient country or the
cooperating/recipient country itself if
the commodity is located therein at the
time of the purchase, irrespective of the
place of manufacture or production,
unless it is a prohibited source country.
Where, however, a commodity is
shipped from a free port or bonded
warehouse in the form in which
received therein, ‘“source’” means the
country from which the commodity was
shipped to the free port or bonded
warehouse.

Supplier means any person or
organization, governmental or
otherwise, who furnishes services,
commodities, and/or commodity related
services, including delivery or
incidental services, financed by USAID.

United States means the United States
of America, any State(s) of the United
States, the District of Columbia, and
areas of U.S. associated sovereignty,
including commonwealths, territories,
and possessions.

USAID means the United States
Agency for International Development
or any successor agency, including
when applicable, each USAID Mission
or office abroad.

USAID Principal Geographic Code
means a USAID code which designates
a country, a group of countries, or an
otherwise defined area. The USAID
principal geographic codes for purposes
of procurement are described in
§ 228.03.

m 3. Revise § 228.11 to read as follows:

§228.11 Source of commodities.

The source of all commodities
financed with Federal program funds
appropriated under the Foreign
Assistance Act of 1961, as amended,
shall be Code 937 (unless Code 935 or
110 are designated in the implementing
instrument). Procurements of
agricultural commodities, motor
vehicles, and pharmaceuticals must also
comply with the special procurement
rules in § 228.19. Recipients and
contractors are prohibited from engaging
suppliers of commodities in an
authorized country to import
commodities from a country outside of
the authorized principal geographic
codes for the purposes of circumventing
the requirements of this section. Any
violation of the prohibition in the
preceding sentence will result in the
disallowance by USAID of the cost of
the procurement of the subject
commodity.

m 4. Revise § 228.30 to read as follows:

§228.30 General.

USAID may waive the rules contained
in subparts A, B, and C of this part
(except for prohibited sources as
defined in § 228.01, and §§ 228.21 and
228.22), in order to accomplish project
or program objectives. For any waivers
authorized, the principal geographic
code shall be Code 935, any area or
country but excluding prohibited
sources. All waivers must be in writing,
and where applicable, are limited to the
term established by the waiver. All
waiver decisions will be made solely on
the basis of the following criteria:

(a) Waivers to permit procurement
outside of Code 937 or 110 must be
based on a case by case determination
that:

(1) The provision of assistance
requires commodities or services of the
type that are not produced in and
available for purchase in Code 937 or
110;

(2) It is important to permit
procurement from a country not
specified in Code 937 or 110 to meet
unforeseen circumstances; or

(3) To promote efficiency in the use
of United States foreign assistance
resources, including to avoid
impairment of foreign assistance
objectives.

(b) Case by case waivers under
paragraph (a) of this section may be
made on the basis of a commodity or
service type or category, rather than
processing repeat, individual waivers
for an identical or substantially similar
commodity or service. Such waivers
may be approved on a regional, country,
or program basis. For purposes of
paragraph (a)(1) of this section,

“produced in and available for purchase
in” shall have the same meaning as the
definition of “available for purchase” in
§ 228.01. A waiver under paragraph
(a)(1) of this section may also be based
on the fact that a commodity is not
available for purchase in Code 937 or
110 in sufficient, reasonable, and
available quantities or sufficient and
reasonable quality that is fit for the
intended purpose.

(c) A waiver to authorize procurement
from outside the United States of
agricultural commodities, motor
vehicles, and pharmaceuticals must
meet the requirements of § 228.19.

(d) Any individual transaction not
exceeding $25,000 (excluding those
covered by special procurement rules in
§ 228.19, and excluding procurements
from prohibited sources) does not
require a waiver and is hereby
authorized.

[FR Doc. 2021-09821 Filed 5-7—21; 8:45 am]
BILLING CODE 6116-02—P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2021-0287]
RIN 1625-AA00

Safety Zone; Lower Mississippi River,
Mile Marker 770, Randolph Bluff, TN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all navigable waters of the Lower
Mississippi River (LMR), Mile Marker
762 through 782. The safety zone is
needed to protect persons, property, and
the marine environment from the
potential safety hazards associated with
a rock replacement project in the
vicinity of Randolph Bluff, TN. Entry of
persons or vessels into this zone is
prohibited unless authorized by the
Captain of the Port Sector Lower
Mississippi River or a designated
representative.

DATES: This rule is effective without
actual notice from May 10, 2021 until
May 31, 2021. For the purposes of
enforcement, actual notice will be used
from April 27, 2021, until May 10, 2021.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0287 in the “SEARCH” box and click
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“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MSTC Lindsey Swindle, U.S.
Coast Guard; telephone 901-521-4813,
email Lindsey.M.Swindle@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Lower
Mississippi River

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. Immediate action is
needed to protect persons and property
from the potential safety hazards
associated with the rock replacement
project. The NPRM process would delay
the establishment of the safety zone
until after the date of the event and
compromise public safety. We must
establish this temporary safety zone
immediately and lack sufficient time to
provide a reasonable comment period
and then consider those comments
before issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to respond to the potential
safety hazards associated with the rock
replacement project in the vicinity of
Randolph Bluff, TN.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Lower
Mississippi River (COTP) has

determined that potential hazards
associated with the rock replacement
project, would be a safety concern for all
persons and vessels on the Lower
Mississippi River between Mile Marker
(MM) 762 and MM 782 in the vicinity
of Randolph Bluff, TN. This rule is
needed to protect persons, property,
infrastructure, and the marine
environment in all waters of the LMR
within the safety zone while the rock
replacement project are being
conducted.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone from April 27, 2021 through
May 31, 2021. The safety zone will
cover all navigable waters of the LMR
from MM 762 through MM 782 in the
vicinity of Randolph Bluff, TN. The
duration of this safety zone is intended
to ensure the safety of waterway users
on these navigable waters during the
rock replacement project.

Entry of persons or vessels into this
safety zone is prohibited unless
authorized by the COTP or a designated
representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Lower Mississippi River. Persons or
vessels seeking to enter the safety zones
must request permission from the COTP
or a designated representative on VHF—
FM channel 16 or by telephone at 901—
521-4822. If permission is granted, all
persons and vessels shall comply with
the instructions of the COTP or
designated representative. The COTP or
a designated representative will inform
the public of the enforcement times and
date for this safety zone through
Broadcast Notices to Mariners (BNMs),
Local Notices to Mariners (LNMs), and/
or Marine Safety Information Bulletins
(MSIBs), as appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,

this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, and
duration of the safety zone. This
emergency safety zone will temporarily
restrict navigation on the LMR at MM
762 through 782 in the vicinity of
Randoloh Bluff, TN., from April 27,
2021 through May 31, 2021. Moreover,
The Coast Guard will issue Broadcast
Notices to Mariners (BNMs), Local
Notices to Mariners (LNMs), and/or
Marine Safety Information Bulletins
(MSIBs), as appropriate. The rule allows
vessels to seek permission to enter the
zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary safety zone may be small
entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
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small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
temporary safety zone on the LMR at
MM 762 through 782 in the vicinity of

Randolph Bluff, TN, that will prohibit
entry into this zone. The safety zone
will only be enforced while operations
preclude the safe navigation of the
established channel. It is categorically
excluded from further review under
paragraph L60 of Appendix A, Table 1
of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS
AREAS.

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08—-0287 to read as
follows:

§165.T08-0287 Safety Zone; Lower
Mississippi River, Mile Marker 770,
Randolph Bluff, TN.

(a) Location. The following area is a
safety zone: All navigable waters of the
Lower Mississippi River at Mile Marker
(MM) 762 through 782 in the vicinity of
Randolph Bluff, TN.

(b) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the Captain
of the Port Sector Lower Mississippi
River (COTP) or the COTP’s designated
representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Lower Mississippi River.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative via VHF-FM channel 16
or by telephone at 901-521-4822. Those
in the safety zone must comply with all
lawful orders or directions given to
them by the COTP or the COTP’s
designated representative.

(c) Effective period. This section is
effective from April 27, 2021 until May
31, 2021.

(d) Information broadcasts. The COTP
or a designated representative will
inform the public of the enforcement
times and date for this safety zone
through Broadcast Notices to Mariners,
Local Notices to Mariners, and/or Safety
Marine Information Broadcasts, as
appropriate.

Dated: April 22, 2021.

R.S. Rhodes,

Captain, U.S. Coast Guard, Captain of the
Port Sector Lower Mississippi River.

[FR Doc. 2021-09865 Filed 5-7-21; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Parts 3 and 10

Bylaws of the Board of Governors of
the United States Postal Service

AGENCY: Postal Service™,

ACTION: Final rule; technical
amendments.

SUMMARY: This document includes
several technical edits to the Bylaws of
the Board of Governors to follow recent
amendments to these regulations. This
document also updates the provisions
concerning financial reporting.

DATES: Effective May 10, 2021.

FOR FURTHER INFORMATION CONTACT:
Michael J. Elston, Secretary of the Board
of Governors, michael j.elston@
usps.gov, 202—-268-4800.
SUPPLEMENTARY INFORMATION: On
November 13, 2020, the Board of
Governors approved amendments to its
Bylaws to address a variety of issues.
The Postal Service published the
revised Bylaws in the Federal Register
on February 18, 2021, and the changes
were effective as of this same date. The
Postal Service is now making several
technical corrections following these
changes. In addition, the Postal Service
is updating the Bylaw provisions that
concern financial reporting for the
Board of Governors.

List of Subjects
39 CFR Part 3
Board of Governors.
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39 CFR Part 10

Rules of Conduct for Postal Service
Governors.

For the reasons stated in the
preamble, the Postal Service amends 39
CFR chapter I as follows:

PART 3—BOARD OF GOVERNORS

m 1. The authority citation for part 3
continues to read as follows:

Authority: 39 U.S.C. 202, 203, 205, 401 (2),
(10), 402, 404(b), 414, 416, 1003, 2005, 2011,
2802-2804, 3013, 3622, 3632, 3642, 3652,
3654, 3691; 5 U.S.C. 552b(g), (j); 5 U.S.C.
App.; Pub. L. 107-67, 115 Stat. 514 (2001).

§3.3 [Amended]

m 2. Amend § 3.3 by removing the
erroneous paragraph (3) following
paragraph (b) and removing paragraphs
(0), (p), (@), and (r).

§3.6 [Amended]

m 3. Amend § 3.6 by removing the
semicolon at the end of paragraph (a)(5)
and adding a period in its place and by
removing paragraph (a)(6).

m 4.In § 3.7, revise paragraph (b) to read
as follows:

§3.7 Information furnished to Board—
program review.
* * * * *

(b) To enable the Board to review the
effectiveness of the Postal Service’s
equal employment opportunity
program, performance data relating to
this program shall be furnished to the
Board at least annually. These data shall
be categorized in such manner as the

Board, from time to time, specifies.
* * * * *

PART 10—RULES OF CONDUCT FOR
POSTAL SERVICE GOVERNORS

m 5. The authority citation for part 10
continues to read as follows:

Authority: 39 U.S.C. 401(2), (10).
m 6. Revise § 10.4 to read as follows:

§10.4 Financial disclosure reports.

(a) Requirement of submission of
reports—(1) Upon nomination. At the
time of their nomination, Governors
complete a financial disclosure report
which, under the practice of the Senate
Homeland Security and Governmental
Affairs Committee, is kept confidential.

(2) After confirmation. Because the
Director of the Office of Government
Ethics has concluded that Governors
who do not perform the duties of their
office for more than 60 days in any
calendar year are not required to file
financial disclosure reports that are
open to the public, Governors file non-

public reports annually, in accordance
with this section. A Governor who
performs the duties of his or her office
for more than 60 days in a particular
calendar year is required to file a public
report in accordance with 5 CFR
2634.204(c).

(b) Person with whom reports should
be filed and time for filing. (1) A
Governor shall file a financial disclosure
report with the Associate General
Counsel on or before May 15 of each
year when the Governor has been in
office for more than 60 consecutive
calendar days during the previous year.

(2) The Associate General Counsel
may, for good cause shown, grant to a
Governor one or more extensions
totaling not more than 90 days.

(c) Information required to be
reported. Each report shall be a full and
complete statement, on the form
prescribed by the Associate General
Counsel and the Office of Government
Ethics and in accordance with
instructions issued by him or her.

(d) Reviewing reports. (1) Financial
disclosure reports filed in accordance
with the provisions of this section shall,
within 60 days after the date of filing,
be reviewed by the Associate General
Counsel who shall either approve the
report, or make an initial determination
that a conflict or appearance thereof
exists. If the Associate General Counsel
determines initially that a conflict or the
appearance of a conflict exists, he or she
shall inform the Governor of his or her
determination.

(2) If the Associate General Counsel
considers that additional information is
needed to complete the report or to
allow an adequate review to be
conducted, he or she shall request the
reporting Governor to furnish that
information by a specified date.

(3) The Associate General Counsel
shall refer to the Chairman of the Board
of Governors or the Vice Chairman the
name of any Governor he or she has
reasonable cause to believe has
wrongfully failed to file a report or has
falsified or wrongfully failed to report
required information.

(e) Custody of and public access to
reports—(1) Retention of reports. Each
report filed with the Associate General
Counsel shall be retained by him or her
for a period of six years. After the six-
year period, the report shall be
destroyed unless needed in connection
with an investigation then pending.

(2) Confidentiality of reports. Unless a
public report is required by this section,

the financial disclosure reports filed by
Governors shall not be made public.

Michael J. Elston,

Secretary of the Board of Governors.
[FR Doc. 2021-09714 Filed 5-7-21; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2020-0739; FRL-10023—
50-Region 8]

Approval and Promulgation of
Implementation Plans; South Dakota;
Revisions to Air Rules of South Dakota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of South Dakota
on January 3, 2020 that revises the
Administrative Rules of South Dakota
(ARSD), Air Pollution Control Program,
updating the chapter pertaining to
definitions. The EPA is taking this
action pursuant to the Clean Air Act
(CAA).

DATES: This rule is effective on June 9,
2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R08—-0OAR-2020-0739. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through http://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT: Kate
Gregory, (303) 312-6175, gregory.kate@
epa.gov. Mail can be directed to the Air
and Radiation Division, U.S. EPA,
Region 8, Mail-code 8ARD-QP, 1595
Wynkoop Street, Denver, Colorado
80202-1129.

SUPPLEMENTARY INFORMATION:
Throughout this document ““‘we,
and “our” means the EPA.

EENTS ’s

us,
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I. Background

On January 3, 2020 the State of South
Dakota submitted revisions and
additions to the ARSD. In this action,
we are approving the additions to the
ARSD pertaining to the definitions
section. The subject of this action is
described in detail in our notice of
proposed rulemaking (NPRM) published
on February 24, 2021 (86 FR 11211).

II. Final Action

In this rulemaking, the EPA is
approving the revisions to the ARSD
submitted by the State of South Dakota
on January 3, 2020, specifically the
additions of 74:36:01:01(71) and
74:36:01:01(72) in the definitions
section of the ARSD.!2 The subsections
of the ARSD definitions section we are
approving, 74:36:01:01(71) and
74:36:01:01(72), contain the definitions
of ‘closed landfill’ and ‘closed landfill
subcategory,’ respectively. In this
action, we are approving the addition of
the abovementioned subsections to the
definitions section of the ARSD.
Additional revisions and additions to
the ARSD, related to content that
includes ‘closed landfill’ and ‘closed
landfill subcategory’ have been
approved in a separate action [(85 FR
16538) Approval and Promulgation of
State Plans for Designated Facilities and
Pollutants; South Dakota; Control of
Emissions From Existing Municipal
Solid Waste Landfills].

In the table below, the key is as
follows:

A—Approve.
D—Disapprove.

TABLE 1—ARSD ADDITIONS THAT THE
EPA Is APPROVING

Additions the Administrative Rules of
South Dakota (ARSD)

74:36:01:01(71)
74:36:01:01(72)

1The additional revisions and additions to the
ARSD as they relate to the SIP referenced in the
January 3, 2020 ARSD rule revision submission by
the State of South Dakota were approved in a prior
rule: Air Quality State Implementation Plans;
Approval and Promulgation of Implementation
Plans; South Dakota; Infrastructure Requirements
for the 2015 Ozone National Ambient Air Quality
Standards; Revisions to Administrative Rules (85
FR 67653).

2 ARSD numbering in the notice of proposed
rulemaking for this action (86 FR 11211) was listed
as 74:36:01:01(74) and 74:36:01:01(75). The correct
numbering of the ARSD we are acting on is listed
in this notice of final rulemaking as 74:36:01:01(71)
and 74:36:01:01(72). The definitions we are
approving of ‘closed landfill’ and ‘closed landfill
subcategory’ remain unchanged in both the
proposal and final action.

IIL. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of ARSD, Air
Pollution Control Program, updating the
ARSD chapters pertaining to definitions
as is described in the preamble. The
EPA has made, and will continue to
make, these materials generally
available through www.regulations.gov
and at the EPA Region 8 Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).
Therefore, these materials have been
approved by the EPA for inclusion in
the SIP, have been incorporated by
reference by the EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of the EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.3

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely

362 FR 27968 (May 22, 1997).

affect small governments, described in
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 9, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
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and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Greenhouse gases, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and

recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.
Dated: May 4, 2021.
Debra H. Thomas,
Acting Regional Administrator, Region 8.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND

PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart QQ—South Dakota

m 2.In §52.2170, the table in paragraph
(c) is amended by revising the entry for
“74:36:01:01” to read as follows:

§52.2170 Identification of plan.
* * * * *
(C) * x %

State

: ) EPA effec- . .
Rule No. Rule title efféaa(l:tt(leve tive date Final rule citation, date Comments
74:36:01:01 ..oooiiiiiie Definitions .........ccceeeeeee 11/25/2019 6/9/2021 [insert Federal Register
citation], 5/10/2021.
* * * * *

[FR Doc. 2021-09863 Filed 5-7-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2021-0604; FRL-10023-
14—Region 6]

Air Plan Approval; Louisiana;
Infrastructure State Implementation
Plan Requirements for the National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA or the Act), the
Environmental Protection Agency (EPA)
is approving the State Implementation
Plan (SIP) submittal from Louisiana
submitted on November 4, 2020 for the
2015 ozone, as well as the 2006 PM, s,
2008 ozone, 2010 nitrogen dioxide, 2010
sulfur dioxide and the 2012 PM, 5
National Ambient Air Quality
Standards. This submittal addresses
how the existing SIP contains adequate
provisions prohibiting emissions which
interfere with required measures in any
other State to protect visibility with
respect to the 2015 ozone NAAQS as
well as the 2006 PM, s, 2008 ozone,
2010 nitrogen dioxide, 2010 sulfur
dioxide and the 2012 PM, s NAAQS.
DATES: This rule is effective on June 9,
2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID

No. EPA-R06—-0OAR-2020-0604. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet. Publicly available docket
materials are available electronically
through https://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Jennifer Huser, EPA Region 6 Office, Air
and Radiation Division—State Planning
and Implementation Branch, 214-665—
7347, huser.jennifer@epa.gov. Out of an
abundance of caution for members of
the public and our staff, the EPA Region
6 office will be closed to the public to
reduce the risk of transmitting COVID—
19. Please call or email the contact
listed above if you need alternative
access to material indexed but not
provided in the docket.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,
and “our” means the EPA.

9 < L2}

us,

I. Background

The background for this action is
discussed in detail in our February 22,
2021 proposal (86 FR 10509). In that
document we proposed to approve the
State Implementation Plan (SIP)
submittal from Louisiana submitted on
November 4, 2020 for the 2015 ozone
(03), 2006 PM, s, 2008 ozone, 2010
nitrogen dioxide, 2010 sulfur dioxide
and the 2012 PM, 5 National Ambient
Air Quality Standards (NAAQS). This
submittal addresses Prong 4 of the CAA

(also referred to as visibility transport)
that requires states to demonstrate that
their SIP contains adequate measures
that prohibit emissions from any source
within a state from interfering with the
visibility protection measures of other
states. The submittal addresses how the
existing SIP contains adequate
provisions to meet the requirements
with respect to the 2015 ozone NAAQS
as well as the 2006 PM, s, 2008 ozone,
2010 nitrogen dioxide, 2010 sulfur
dioxide and the 2012 PM, s NAAQS, as
Louisiana now has a fully approved
Regional Haze SIP. We did not receive
any comments regarding our proposal.

II. Final Action

We are approving the SIP revision
submitted on November 4, 2020 which
addresses the Prong 4 requirements for
the following NAAQS: 2015 Ozone,
2006 PM> 5, 2008 Ozone, 2010 Nitrogen
dioxide, 2010 Sulfur Dioxide, and the
2012 PM 5. This action is being taken
under section 110 of the Act.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:
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¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 9, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness

of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Visibility transport.

Dated: April 30, 2021.
David Gray,
Acting Regional Administrator, Region 6.

For the reasons stated in the
preamble, the Environmental Protection
Agency amends 40 CFR part 52 as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart T—Louisiana

m 2. Amend §52.970(e) by adding the
entry ‘“Visibility Transport SIP for the
2015 ozone, 2012 PM, 5, 2010 NO, 2010
SO, 2008 ozone and 2006 PM, s
NAAQS” at the end of the second table
titled “EPA Approved Louisiana
Nonregulatory Provisions and Quasi-
Regulatory Measures” to read as
follows:

§52.970 Identification of plan.
* * * * *
(e) * *x %

EPA APPROVED LOUISIANA NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES

Applicable

: State
‘i geographic or : EPA approval ;
Name of SIP provision nonattainment submittal date/ date Explanation
effective date
area
Visibility Transport SIP for Statewide .......... 11/4/2020 5/10/2021, [Insert Fed- Adequate provisions prohibiting emissions which

the 2015 ozone, 2012
PMaz 5, 2010 NOo, 2010
S0O., 2008 ozone and
2006 PM..s NAAQS.

eral Register citation].

interfere with visibility protection measures in
any other State with respect to the 2015 ozone,
2012 PMzs, 2010 NOo, 2010 SO, 2008 ozone
and 2006 PMzs NAAQS.

§52.996 [Amended]

m 3. Remove and reserve § 52.996(b).
[FR Doc. 2021-09625 Filed 5-7—21; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—OAR-2020-0300; FRL-10019-
45-Region 6]

Air Plan Approval; Texas; Reasonable
Further Progress Plan for the Houston-
Galveston-Brazoria Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA or the Act), the
Environmental Protection Agency (EPA)
is approving revisions to the Texas State
Implementation Plan (SIP) to meet the
Reasonable Further Progress (RFP)
requirements for the Houston-
Galveston-Brazoria (HGB) serious ozone
nonattainment area for the 2008 ozone
National Ambient Air Quality Standard
(NAAQS). Specifically, EPA is
approving the RFP demonstration and
associated Motor Vehicle Emission
Budgets (MVEBs), and a revised 2011
base year emissions inventory (EI) for
the HGB area. EPA is also notifying the
public of the status of EPA’s adequacy
determination for the MVEBs for the
HGB area. EPA is not finalizing the
proposed approval of revisions to the
SIP to address contingency measure
requirements in the HGB area for the
2008 Ozone NAAQS at this time.

DATES: This rule is effective on June 9,
2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06—OAR-2020-0300. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet. Publicly available docket
materials are available electronically
through https://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Carrie Paige, EPA Region 6 Office,
Infrastructure & Ozone Section, 214—
665—6521, paige.carrie@epa.gov. Out of
an abundance of caution for members of
the public and our staff, the EPA Region
6 office may be closed to the public to
reduce the risk of transmitting COVID—
19. Please call or email the contact
listed above if you need alternative

access to material indexed but not
provided in the docket.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,
and “our” means the EPA.

IEINT] ”

us,

I. Background

The background for this action is
discussed in detail in our September 29,
2020 proposal (85 FR 60928). In that
action we proposed to approve only the
HGB portion of the May 13, 2020, Texas
SIP submittal that addressed RFP
requirements for the 2008 8-hour ozone
NAAQS for the two serious ozone
nonattainment areas in Texas (“the
TCEQ submittal”). These two areas are
the HGB and the Dallas-Fort Worth
(DFW) areas. The TCEQ submittal also
establishes MVEBs for the year 2020 and
includes contingency measures for each
of the HGB and DFW areas, should the
areas fail to make reasonable further
progress, or to attain the NAAQS by the
applicable attainment date. The portion
of the TCEQ submittal that refers to the
DFW area will be addressed in a
separate rulemaking action.?

Our September 29, 2020 proposal
provided a detailed description of the
revisions and the rationale for EPA’s
proposed actions, together with a
discussion of the opportunity to
comment. The public comment period
for these actions closed on October 29,
2020. We did not receive comments
regarding our proposal. Therefore, with
one exception, we are finalizing our
action as proposed.

On January 29, 2021, the U.S. Court
of Appeals for the District of Columbia
Circuit (“D.C. Circuit”) issued a
decision in response to challenges to
EPA’s 2015 and 2018 rules
implementing the NAAQS for ozone,
(80 FR 12264 (March 6, 2015) and 83 FR
62998 (December 6, 2018)). Sierra Club,
etal. v. EPA, 985 F.3d 1055 (D.C. Cir.
2021). Among the rulings in this
decision, the D.C. Circuit vacated EPA’s
interpretation of the CAA to allow states
to rely on already implemented control
measures to meet the statutory
requirements of section 172(c)(9) or
182(c)(9) for contingency measures in
nonattainment plans for the ozone
NAAQS (see 83 FR 62998, 63026-27).
The EPA is reexamining the
contingency measures portion of the
TCEQ submission for the HGB area in
light of the D.C. Circuit decision.
Therefore, we are not taking final action
at this time on the contingency

10ur proposal to approve the RFP plan for the
DFW area was published on October 9, 2020 (85 FR
64084). We have not issued a final rule for the DFW
area.

measures submitted as part of the May
13, 2020, TCEQ SIP submission for the
HGB area included in the proposed
action. EPA expects to address the
contingency measures in a separate
future action.

II. Final Action

We are approving revisions to the
Texas SIP that address the RFP
requirements for the HGB serious ozone
nonattainment area for the 2008 ozone
NAAQS. Specifically, we are approving
the RFP demonstration and associated
MVEBs, and the revised 2011 base year
EI for the HGB area.

We are also notifying the public that
EPA finds the newly established MVEBs
for Nitrogen Oxides (NOx) and Volatile
Organic Compounds (VOC) for the HGB
area adequate for the purpose of
transportation conformity. Within 24
months from this final rule, the
transportation partners will need to
demonstrate conformity to the new NOx
and VOC MVEBs pursuant to 40 CFR
93.104(e)(3).

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive


https://www.regulations.gov
https://www.regulations.gov
mailto:paige.carrie@epa.gov

24718

Federal Register/Vol.

86, No. 88/Monday, May 10, 2021/Rules and Regulations

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 9, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: April 30, 2021.
David Gray,
Acting Regional Administrator, Region 6.

For the reasons stated in the
preamble, the Environmental Protection
Agency amends 40 CFR part 52 as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

m 2.In §52.2270(e), the table titled

“EPA Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the Texas SIP” is amended
by adding the entry ‘“‘Reasonable Further
Progress Plan (RFP), RFP Motor Vehicle
Emission Budgets for 2020, and Revised
2011 Base Year Emissions Inventory” at
the end of the table to read as follows:

§52.2270 Identification of plan.

* * * * *

(e)* * %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

State

. . . h EPA

Name of SIP provision Applicable geographic or non-attainment submittal/ approval Comments

area effective

date
date

Reasonable Further Progress Plan (RFP), Brazoria, Chambers, Fort Bend, Gal- 3/4/2020 5/10/2021 [Insert
RFP Motor Vehicle Emission Budgets veston, Harris, Liberty, Montgomery, Federal Register

for 2020, and Revised 2011 Base Year
Emissions Inventory.

and Waller Counties, TX.

citation].

* * * * *

[FR Doc. 2021-09626 Filed 5-7-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2020-0650; FRL-10022—
48-Region 10]

Air Plan Approval; Washington;
Spokane Regional Clean Air Agency

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a revision to
the Washington State Implementation
Plan (SIP) that was submitted by the
Department of Ecology (Ecology) in
coordination with the Spokane Regional
Clean Air Agency (SRCAA). This
revision updates the SIP with local
SRCAA regulations that apply in lieu of,
or in supplement to, Ecology’s statewide
general air quality regulations for
SRCAA’s jurisdiction. We are also
approving SRCAA’s adoption by
reference of certain Ecology general air
quality regulations, which do not have

local agency replacement corollaries, to
apply in SRCAA'’s jurisdiction.

DATES: This final rule is effective June
9, 2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R10-OAR-2020-0650. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information the
disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
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available only in hard copy form.
Publicly available docket materials are
available at https://
www.regulations.gov, or please contact
the person listed in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT: Jeff
Hunt, EPA Region 10, 1200 Sixth
Avenue—Suite 155, Seattle, WA 98101,
at (206) 553—-0256, or hunt.jeff@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” ““us,” or “our” is used, it means
the EPA.

I. Background

On February 24, 2021, we proposed to
approve an update to the SRCAA
regulations in the SIP, remove obsolete
regulations, and approve a subset of
Ecology’s general air quality regulations
adopted by reference to apply in
SRCAA’s jurisdiction (86 FR 11204).
The reasons for our proposed approval
were stated in the proposed rulemaking
and will not be re-stated here. The
public comment period for our
proposed action ended on March 26,
2021. We received no comments.
Therefore, we are finalizing our action
as proposed.

II. Final Action

A. Regulations Approved and
Incorporated by Reference Into the SIP

The EPA is approving and
incorporating by reference into the
Washington SIP at 40 CFR 52.2470(c)—
Table 9—Additional Regulations
Approved for the Spokane Regional
Clean Air Agency (SRCAA) Jurisdiction,
the following SRCAA regulatory
sections effective September 1, 2020:

e 1.01, 1.02, 1.03, 1.04, 1.05, 2.08,
2.09, 2.13, 2.14, 4.03, 4.04, 4.05, 5.02,
5.03, 5.04, 5.05, 5.06, 5.07, 5.08, 5.09,
5.10, 5.11, 5.12, 5.13, 5.14, 5.15, 6.04,
6.05, 6.07, 6.14, and 6.15.

The EPA is also approving and
incorporating by reference the following
Chapter 173—400 Washington
Administrative Code (WAC) sections
adopted by reference in Regulation I,
subsection 2.14(A)(1) that SRCAA and
Ecology submitted to apply within
SRCAA’s jurisdiction (effective date):

e 173-400-020 (12/29/2012), 173—
400-030 (9/16/2018), 173-400—040 (9/
16/2018), 173—400-050 (9/16/2018),
173-400-060 (11/25/2018), 173—-400—
091 (4/1/2011), 173-400-105 (11/25/
2018), 173—-400-112 (12/29/2012), 173—
400-113 (12/29/2012), 173—-400-117
(12/29/2012), 173-400-118 (12/29/
2012), 173—-400-131 (4/1/2011), 173—
400-136 (12/29/2012), 173-400-151 (2/
10/2005), 173—400-175 (2/10/2005),

173-400-200 (2/10/2005), 173—-400-560
(12/29/2012), 173—-400-800 (4/1/2011),
173-400-810 (7/1/2016), 173-400-820
(12/29/2012), 173—-400-830 (7/1/2016),
173-400-840 (7/1/2016), 173—-400-850
(7/1/2016), and 173-400-860 (4/1/
2011).

Please see the amendatory text for
more detailed information about the
provisions submitted and approved in
this action, including local agency
corollaries which replace certain
Chapter 173—-400 WAC provisions and
exclusions to our approval.

B. Approved but Not Incorporated by
Reference Regulations

In addition to the regulations
approved and incorporated by reference
described in section II.A. of this
preamble, the EPA reviews and
approves state and local clean air
agency submissions to ensure they
provide adequate enforcement authority
and other general authority to
implement and enforce the SIP.
However, regulations describing such
agency enforcement and other general
authority are generally not incorporated
by reference so as to avoid potential
conflict with the EPA’s independent
authorities. Therefore, we are approving
the following updates to SRCAA’s
general provisions for inclusion in 40
CFR 52.2470(e), Table 1—Approved but
Not Incorporated by Reference
Regulations: 2.01, 2.02, 2.03, 2.04, 2.05,
2.06, 2.10, 2.11, and 2.12. We also note
that SRCAA adopts by reference WAC
173—-400-220, 173—400-230, 173—400—-
240, 173-400-250, and 173—400-260 to
apply within its jurisdiction in the
approved but not incorporated by
reference section of the SIP. Please see
the amendatory text for more detailed
information about the provisions
submitted and approved in this action,
including local agency corollaries which
replace certain Chapter 173—400 WAC
provisions and exclusions to our
approval.

C. Regulations to Remove From the SIP

As discussed in the proposal for this
action, we are removing from the SIP for
SRCAA’s jurisdiction any formerly
approved Chapter 173—-400 WAC
provisions which are replaced by local
agency corollaries. We are also
removing WAC 173—400-100
Registration from the SIP for SRCAA’s
jurisdiction because it is not a required
SIP element. Lastly, we are removing
the outdated and subsequently repealed
Regulation II, section 4.01 because these
requirements were replaced by SRCAA’s
adoption by reference of WAC 173-400-
050 and WAC 173—400-060.

D. Scope of Proposed Action

This revision to the SIP applies
specifically to the SRCAA jurisdiction
incorporated into the SIP at 40 CFR
52.2470(c), Table 9. As discussed in our
proposal, local air agency jurisdiction in
Washington is generally defined on a
geographic basis; however, there are
exceptions. By statute, SRCAA does not
have authority for sources under the
jurisdiction of the Energy Facilities Site
Evaluation Council (EFSEC). See
Revised Code of Washington Chapter
80.50. Under the applicability
provisions of WAC 173-405-012, 173—
410-012, and 173—415-012, SRCAA
also does not have jurisdiction for kraft
pulp mills, sulfite pulping mills, and
primary aluminum plants. For these
sources, Ecology retains statewide,
direct jurisdiction. Ecology and EFSEC
also retain statewide, direct jurisdiction
for issuing Prevention of Significant
Deterioration (PSD) permits. Therefore,
the EPA is not approving into 40 CFR
52.2470(c), Table 9 those provisions of
Chapter 173—400 WAC related to the
PSD program. Specifically, these
provisions are WAC 173-400-116 and
WAC 173-400-700 through 173-400-
750, which the EPA has already
approved as applying state-wide under
40 CFR 52.2470(c), Tables 2 and 3.

Also, as described in our proposal for
this action, jurisdiction to implement
the visibility permitting program
contained in WAC 173-400-117 varies
depending on the situation. Ecology and
EFSEC retain authority to implement
WAC 173-400-117 as it relates to PSD
permits. However, for facilities subject
to major nonattainment new source
review (NSR) under the applicability
provisions of WAC 173-400-800, we are
approving SRCAA’s implementation of
those parts of WAC 173-400-117 as
they relate to major nonattainment NSR
permits. Therefore, we are modifying
the visibility protection Federal
Implementation Plan contained in 40
CFR 52.2498 to reflect the approval of
WAC 173-400-117 as it applies to
implementation of the major
nonattainment NSR program in
SRCAA’s jurisdiction.

Lastly, this SIP revision is not
approved to apply on any Indian
reservation land within Spokane County
and is also not approved to apply in any
other area where the EPA or an Indian
tribe has demonstrated that a tribe has
jurisdiction.

IIL. Incorporation by Reference

In this rule, the EPA is finalizing

regulatory text that includes

incorporation by reference. In
accordance with requirements of 1 CFR
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51.5, we are finalizing the incorporation
by reference of certain provisions as
described in section II.A. and removing
provisions from the SIP as described in
section II.C. of this preamble. The EPA
has made, and will continue to make,
materials incorporated by reference
generally available through https://
www.regulations.gov and at the EPA
Region 10 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by the EPA for inclusion in
the SIP, have been incorporated by
reference by the EPA into that plan, are
fully federally-enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rule of the
EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.?

IV. Statutory and Executive Order
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves State law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

162 FR 27968 (May 22, 1997).

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
it does not address technical standards;
and

e Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

This SIP revision is not approved to
apply on any Indian reservation land
within Spokane County and is also not
approved to apply in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to

publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 9, 2021. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: April 28, 2021.

Michelle L. Pirzadeh,

Acting Regional Administrator, Region 10.
For the reasons set forth in the

preamble, 40 CFR part 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart WW—Washington

m 2. Amend §52.2470 by revising Table
9 of paragraph (c) and Table 1 of
paragraph (e) to read as follows:

§52.2470 Identification of plan.
* * * * *
(C) * % %
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TABLE 9—ADDITIONAL REGULATIONS APPROVED FOR THE SPOKANE REGIONAL CLEAN AIR AGENCY (SRCAA)

JURISDICTION

[Applicable in Spokane county, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction; facilities subject to
the Washington Department of Ecology’s direct jurisdiction under Chapters 173—405, 173—-410, and 173—415 Washington Administrative
Code (WAC); Indian reservations; any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction; and the
Prevention of Significant Deterioration (PSD) permitting of facilities subject to the applicability sections of WAC 173-400-700.]

State/local
Stg:g{ilgﬁal Title/subject effective EPA approval date Explanations
date
Spokane Regional Clean Air Agency Regulation |
Article I—Policy, Short Title, and Definitions
1.01 e POlICY eeeeeiieiiiieeees 09/01/20 | 5/10/21, [Insert Federal Subsections (A) and (B) replace WAC 173-400-010.
Register citation].
1.02 s Name of Agency .............. 09/01/20 | 5/10/21, [Insert Federal
Register citation].
1.03 e Short Title .....ccoeeevevreenen. 09/01/20 | 5/10/21, [Insert Federal
Register citation].
1.04 s General Definitions .......... 09/01/20 | 5/10/21, [Insert Federal Except subsections (17), (41), (52), (60), (74), (101),
Register citation]. (112), (119), and (122). Section 1.04 replaces
WAC 173-400-030 except the WAC 173-400—
030 definitions list below.
1.05 s Acronym Index ................. 09/01/20 | 5/10/21, [Insert Federal
Register citation].
Article ll—General Provisions

2.08 .o, Falsification of Statements 09/01/20 | 5/10/21, [Insert Federal Subsections (E) and (F) only. Subsection (E) re-
or Documents, and Register citation]. places WAC 173-400-105(6). Subsection (F) re-
Treatment of Docu- places WAC 173-400-105(8).
ments.

2.09 . Source Tests .....cccevcveeneee. 09/01/20 | 5/10/21, [Insert Federal Section 2.09 replaces WAC 173-400-105(4).

Register citation).

213 . Federal and State Regula- 09/01/20 | 5/10/21, [Insert Federal Subsection (A) replaces WAC 173-400-025.
tion Reference Date. Register citation].

214 Washington Administrative 09/01/20 | 5/10/21, [Insert Federal Subsection (A)(1) only, and only with respect to
Codes (WACS). Register citation]. those revised Chapter 173—400 WAC provisions

that are identified for incorporation by reference in
the table below.
Article IV—Registration
4.03 .. Registration Exemptions .. 09/01/20 | 5/10/21, [Insert Federal Subsections (B) and (C) only.
Register citation].

4.04 .. Stationary Sources and 09/01/20 | 5/10/21, [Insert Federal Except subsections (A)(3)(u), (A)(3)(v), (A)(5)(b),
Source Categories Sub- Register citation]. (A)(5)(e)(9), or any other provision as it relates to
ject to Registration. the regulation of toxic air pollutants or odors.

4.05 ..o Closure of a Stationary 09/01/20 | 5/10/21, [Insert Federal
Source or Emissions Register citation].

Unit(s).
Article V—New Source Review for Stationary Sources and Portable Sources

5.02 .o New Source Review—Ap- 09/01/20 | 5/10/21, [Insert Federal Except subsections (C)(5) and (). Section 5.02 Re-
plicability and when Re- Register citation]. places WAC 173-400-110. Subsection (F) re-
quired. places WAC 173-400-111(2).

5.03 i, NOC and PSP Fees ........ 09/01/20 | 5/10/21, [Insert Federal

Register citation).
5.04 . Information Required ....... 09/01/20 | 5/10/21, [Insert Federal Except subsection (A)(8). Collectively, sections 5.04,
Register citation]. 5.06, 5.07, 5.10, 5.13, and 5.14 replace the per-
mitting procedures in WAC 173-400-111.
5.05 i, Public Involvement ........... 09/01/20 | 5/10/21, [Insert Federal Except subsection (C)(15). Section 5.05 replaces
Register citation]. WAC 173-400-171.

5.06 .cooriiiiiiine Application Completeness 09/01/20 | 5/10/21, [Insert Federal Collectively, sections 5.04, 5.06, 5.07, 5.10, 5.13,

Determination. Register citation]. and 5.14 replace the permitting procedures in
WAC 173-400-111.

5.07 i Processing NOC Applica- 09/01/20 | 5/10/21, [Insert Federal Except subsections (A)(1)(g) and (B). Collectively,
tions for Stationary Register citation). sections 5.04, 5.06, 5.07, 5.10, 5.13, and 5.14 re-
Sources. place the permitting procedures in WAC 173-400—

111, and subsection 5.07(A)(7) replaces WAC
173-400-110(2)(a).

5.08 .o, Portable Sources ............. 09/01/20 | 5/10/21, [Insert Federal Except subsection (A)(6). Section 5.08 replaces

Register citation].

WAC 173-400-036.



24722

Federal Register/Vol. 86, No. 88/Monday, May 10, 2021/Rules and Regulations

TABLE 9—ADDITIONAL REGULATIONS APPROVED FOR THE SPOKANE REGIONAL CLEAN AIR AGENCY (SRCAA)
JURISDICTION—Continued

[Applicable in Spokane county, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction; facilities subject to
the Washington Department of Ecology’s direct jurisdiction under Chapters 173—405, 173—-410, and 173—415 Washington Administrative
Code (WAC); Indian reservations; any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction; and the
Prevention of Significant Deterioration (PSD) permitting of facilities subject to the applicability sections of WAC 173-400-700.]

State/local
Stg::{ilgﬁal Title/subject effective EPA approval date Explanations
date

5.09 i, Operating Requirements 09/01/20 | 5/10/21, [Insert Federal Except subsection (C).
for Order of Approval Register citation].
and Permission to Op-
erate.

510 i Changes to an Order of 09/01/20 | 5/10/21, [Insert Federal Collectively, sections 5.04, 5.06, 5.07, 5.10, 5.13,
Approval or Permission Register citation]. and 5.14 replace the permitting procedures in
to Operate. WAC 173-400-111.

511 i Notice of Startup of a Sta- 09/01/20 | 5/10/21, [Insert Federal
tionary Source or a Register citation].

Portable Source.

512 i, Work Done Without an 09/01/20 | 5/10/21, [Insert Federal
Approval. Register citation].

513 i Order of Approval Con- 09/01/20 | 5/10/21, [Insert Federal Collectively, sections 5.04, 5.06, 5.07, 5.10, 5.13,
struction Time Limits. Register citation]. and 5.14 replace the permitting procedures in

WAC 173-400-111.
514 . Appeals ......cccoceeieiiieeens 09/01/20 | 5/10/21, [Insert Federal Collectively, sections 5.04, 5.06, 5.07, 5.10, 5.13,
Register citation]. and 5.14 replace the permitting procedures in
WAC 173-400-111.
515 i Obligation to Comply ....... 09/01/20 | 5/10/21, [Insert Federal
Register citation].
Article VI—Emissions Prohibited

6.04 ... Emission of Air Contami- 09/01/20 | 5/10/21, [Insert Federal Subsections (A), (B), (C), and (H) only and except-
nant: Detriment to Per- Register citation]. ing provisions in RCW 70.94.640 (incorporated by
son or Property. reference) that relate to odor. Subsection (C) re-

places WAC 173-400-040(6).

6.05 ..ooiiiieeen. Particulate Matter & Pre- 09/01/20 | 5/10/21, [Insert Federal Except subsection (A). Section 6.05 supplements but
venting Particulate Mat- Register citation]. does not replace WAC 173-400-040(4) and (9).
ter from Becoming Air-
borne.

6.07 e, Emission of Air Contami- 09/01/20 | 5/10/21, [Insert Federal Section 6.07 replaces WAC 173—400-040(8).
nant Concealment and Register citation).

Masking Restricted.

6.14 i, Standards for Control of 09/01/20 | 5/10/21, [Insert Federal Section 6.14 supplements but does not replace
Particulate Matter on Register citation]. WAC 173-400-040(9).

Paved Surfaces.

6.15 . Standards for Control of 09/01/20 | 5/10/21, [Insert Federal Section 6.15 supplements but does not replace
Particulate Matter on Register citation]. WAC 173-400-040(9).

Unpaved Roads.
Article VIIl—Solid Fuel Burning Device Standards
Purpose .......cccoeeevieenens 9/02/14 | 9/28/15, 80 FR 58216.
Applicability .. 9/02/14 | 9/28/15, 80 FR 58216.
Definitions 9/02/14 | 9/28/15, 80 FR 58216.
Emission Performance 9/02/14 | 9/28/15, 80 FR 58216 ...... Except the incorporation by reference of WAC 173-
Standards. 433-130, 173-433-170, and 173-433-200.

8.05 ..o Opacity Standards ........... 9/02/14 | 9/28/15, 80 FR 58216.

8.06 ...ooovrrrinne Prohibited Fuel Types ...... 9/02/14 | 9/28/15, 80 FR 58216.

8.07 .o Curtailment .........ccccoeeenne. 9/02/14 | 9/28/15, 80 FR 58216.

Exemptions ........ccccevieee 9/02/14 | 9/28/15, 80 FR 58216.
Procedure to Geographi- 9/02/14 | 9/28/15, 80 FR 58216.
cally Limit Solid Fuel
Burning Devices.

8.10 .o Restrictions on Installation 9/02/14 | 9/28/15, 80 FR 58216.
of Solid Fuel Burning
Devices.

Washington Administrative Code, Chapter 173—-400—General Regulations for Air Pollution Sources: Adopted by Reference in SRCAA
Regulation |, Subsection 2.14(A)(1)
173-400-020 .... | Applicability ........cccceevenee. 12/29/12 | 5/10/21, [Insert Federal
Register citation].
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TABLE 9—ADDITIONAL REGULATIONS APPROVED FOR THE SPOKANE REGIONAL CLEAN AIR AGENCY (SRCAA)
JURISDICTION—Continued

[Applicable in Spokane county, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction; facilities subject to
the Washington Department of Ecology’s direct jurisdiction under Chapters 173—405, 173—-410, and 173—415 Washington Administrative
Code (WAC); Indian reservations; any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction; and the
Prevention of Significant Deterioration (PSD) permitting of facilities subject to the applicability sections of WAC 173-400-700.]

State/local
St;:g{ilgﬁal Title/subject effective EPA approval date Explanations
date
173-400- Definitions .......ccccceeviieene 3/22/91 | 6/2/95, 60 FR 28726.
030(24).
173-400-030 .... | Definitions .........ccccoeveees 9/16/18 | 5/10/21, [Insert Federal Only the following definitions: Adverse Impact on
Register citation]. Visibility; Capacity Factor; Class | Area; Dispersion
Technique; Emission Threshold; Excess Stack
Height; Existing Stationary Facility; Federal Class |
Area; Federal Land Manager; Fossil Fuel-fired
Steam Generator; General Process Unit; Green-
house Gases; Industrial Furnace; Mandatory Class
| Federal Area; Natural Conditions; Projected
Width; Reasonably Attributable; Sulfuric Acid
Plant; and Wood Waste.
173-400- General Standards for 3/22/91 | 6/2/95, 60 FR 28726.
040(1)(a) & (b). Maximum Emissions.
173-400-040 .... | General Standards for 9/16/18 | 5/10/21, [Insert Federal Except: 173-400-040(2); 173—400-040(3); 173—
Maximum Emissions. Register citation]. 400-040(5); 173—400-040(6); 173—-400-040(8).
173-400-050 .... | Emission Standards for 9/16/18 | 5/10/21, [Insert Federal Except: 173-400-050(2); 173—400-050(4); 173—
Combustion and Incin- Register citation]. 400-050(5); 173—400-050(6).
eration Units.
173-400-060 .... | Emission Standards for 11/25/18 | 5/10/21, [Insert Federal
General Process Units. Register citation).
173-400-070 .... | Emission Standards for 3/22/91 | 6/2/95, 60 FR 28726 ........ Except (7).
Certain Source Cat-
egories.
173-400-081 .... | Startup and Shutdown ..... 9/20/93 | 6/2/95, 60 FR 28726.
173-400-091 .... | Voluntary Limits on Emis- 4/1/11 | 5/10/21, [Insert Federal 9/20/93 version continues to be approved under the
sions. Register citation]. authority of CAA Section 112(l) with respect to
Section 112 hazardous air pollutants. See 60 FR
28726 (June 2, 1995).
173-400-105 .... | Records, Monitoring and 11/25/18 | 5/10/21, [Insert Federal Except: 173-400-105(3); 173-400-105(4); 173—
Reporting. Register citation]. 400-105(6); 173—400-105(8).
173-400-107 .... | Excess Emissions ............ 9/20/93 | 6/2/95, 60 FR 28726.
173-400-112 .... | Requirements for New 12/29/12 | 5/10/21, [Insert Federal Except (8).
Sources in Nonattain- Register citation).
ment Areas.
173-400-113 .... | Requirements for New 12/29/12 | 5/10/21, [Insert Federal Except: 173-400-113(3), second sentence.
Sources in Attainment Register citation].
or Unclassifiable Areas.
173-400-117 .... | Special Protection Re- 12/29/12 | 5/10/21, [Insert Federal
quirements for Federal Register citation].
Class | Areas.
173-400-118 .... | Designation of Class |, II, 12/29/12 | 5/10/21, [Insert Federal
and lll Areas. Register citation].
173-400-131 .... | Issuance of Emission Re- 4/1/11 | 5/10/21, [Insert Federal
duction Credits. Register citation).
173-400-136 .... | Use of Emission Reduc- 12/29/12 | 5/10/21, [Insert Federal
tion Credits (ERC). Register citation].
173-400-151 .... | Retrofit Requirements for 2/10/05 | 5/10/21, [Insert Federal
Visibility Protection. Register citation).
173-400-161 .... | Compliance Schedules .... 3/22/91 | 6/2/95, 60 FR 28726.
173-400-175 .... | Public Information ............ 2/10/05 | 5/10/21, [Insert Federal
Register citation].
173-400-190 .... | Requirements for Non- 3/22/91 | 6/2/95, 60 FR 28726.
attainment Areas.
173-400-200 .... | Creditable Stack Height 2/10/05 | 5/10/21, [Insert Federal
and Dispersion Tech- Register citation).
niques.
173-400-205 .... | Adjustment for Atmos- 3/22/91 | 6/2/95, 60 FR 28726.
pheric Conditions.
173-400-210 .... | Emission Requirements of 3/22/91 | 6/2/95, 60 FR 28726.
Prior Jurisdictions.
173-400-560 .... | General Order of Approval 12/29/12 | 5/10/21, [Insert Federal Except: The part of 173-400-560(1)(f) that says,

Register citation].

“173-460 WAC”.
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TABLE 9—ADDITIONAL REGULATIONS APPROVED FOR THE SPOKANE REGIONAL CLEAN AIR AGENCY (SRCAA)
JURISDICTION—Continued

[Applicable in Spokane county, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction; facilities subject to
the Washington Department of Ecology’s direct jurisdiction under Chapters 173—405, 173—-410, and 173—415 Washington Administrative
Code (WAC); Indian reservations; any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction; and the
Prevention of Significant Deterioration (PSD) permitting of facilities subject to the applicability sections of WAC 173-400-700.]

State/local
St"’.‘te/ _Iocal Title/subject effective EPA approval date Explanations
citation date
173-400-800 .... | Major Stationary Source 4/1/11 | 5/10/21, [Insert Federal EPA did not review WAC 173-400-800 through 860
and Major Modification Register citation]. for consistency with the August 24, 2016 PMa 5
in a Nonattainment implementation rule (81 FR 58010); nor does
Area. SRCAA have an obligation to submit rule revisions
to address the 2016 PM_ s implementation rule at
this time.
173-400-810 .... | Major Stationary Source 7/1/16 | 5/10/21, [Insert Federal
and Major Modification Register citation].
Definitions.
173-400-820 .... | Determining if a New Sta- 12/29/12 | 5/10/21, [Insert Federal
tionary Source or Modi- Register citation).
fication to a Stationary
Source is Subject to
these Requirements.
173-400-830 .... | Permitting Requirements 7/1/16 | 5/10/21, [Insert Federal
Register citation].
173-400-840 .... | Emission Offset Require- 7/1/16 | 5/10/21, [Insert Federal
ments. Register citation].
173-400-850 .... | Actual Emissions 7/1/16 | 5/10/21, [Insert Federal
Plantwide Applicability Register citation].
Limitation (PAL).
173-400-860 .... | Public Involvement Proce- 4/1/11 | 5/10/21, [Insert Federal
dures. Register citation].
* * * * * (e] * * %
TABLE 1—APPROVED BUT NOT INCORPORATED BY REFERENCE REGULATIONS
State/local
State/local Title/subject effective EPA approval date Explanations
citation date
Washington Department of Ecology Regulations
173-400-220 .... | Requirements for Board 3/22/91 | 6/02/95, 60 FR 28726.
Members.
173-400-230 .... | Regulatory Actions ........... 3/20/93 | 6/02/95, 60 FR 28726.
173-400-240 .... | Criminal Penalties 3/22/91 | 6/02/95, 60 FR 28726.
173-400-250 .... | Appeals ......cccccueee 9/20/93 | 6/02/95, 60 FR 28726.
173-400-260 .... | Conflict of Interest 7/01/16 | 10/06/16, 81 FR 69385.
173-433-200 .... | Regulatory Actions and 10/18/90 | 1/15/93, 58 FR 4578.
Penalties.
Energy Facility Site Evaluation Council Regulations
463-78-135 ...... Criminal Penalties ............ 11/11/04 | 5/30/17, 82 FR 24533.
463-78-140 ...... Appeals Procedure .......... 3/26/06 | 5/30/17, 82 FR 24533 ...... Except (3) and (4).
463-78-170 ...... Conflict of Interest 11/11/04 | 5/30/17, 82 FR 24533.
463-78-230 ...... Regulatory Actions ........... 11/11/04 | 5/30/17, 82 FR 24533.
Benton Clean Air Agency Regulations
201 e, Powers and Duties of the 12/11/14 | 11/17/15, 80 FR 71695.
Benton Clean Air Agen-
cy (BCAA).
2.02 . Requirements for Board of 12/11/14 | 11/17/15, 80 FR 71695 .... | Replaces WAC 173-400-220.
Directors Members.
2.03 ., Powers and Duties of the 12/11/14 | 11/17/15, 80 FR 71695.
Board of Directors.
204 ..o Powers and Duties of the 12/11/14 | 11/17/15, 80 FR 71695.
Control Officer.
2.05 i, Severability .......c.ccceeeeenee. 12/11/14 1 11/17/15, 80 FR 71695.
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TABLE 1—APPROVED BUT NOT INCORPORATED BY REFERENCE REGULATIONS—Continued

State/local
Stéai:g{ilggal Title/subject effective EPA approval date Explanations
date
2.06 .o Confidentiality of Records 12/11/14 | 11/17/15, 80 FR 71695.
and Information.
Northwest Clean Air Agency Regulations
Duties and Powers ........... 8/21/05 | 6/15/20, 85 FR 36156.
Separability 8/21/05 | 6/15/20, 85 FR 36156.
Investigation and Studies 8/21/05 | 6/15/20, 85 FR 36156.
Interference or Obstruc- 8/21/05 | 6/15/20, 85 FR 36156.
tion.
112 s False and Misleading Oral 8/21/05 | 6/15/20, 85 FR 36156.
Statement: Unlawful
Reproduction or Alter-
ation of Documents.
113 e Service of Notice .............. 12/22/07 | 6/15/20, 85 FR 36156.
114 ... Confidential Information ... 12/22/07 | 6/15/20, 85 FR 36156.
120 ... Hearings .......cccoeevineennne 12/22/07 | 6/15/20, 85 FR 36156.
123 s Appeal of Orders .............. 4/14/13 | 6/15/20, 85 FR 36156.
124 e, Display of Orders, Certifi- 8/21/05 | 6/15/20, 85 FR 36156.
cates and Other No-
tices: Removal or Muti-
lation Prohibited.
131 Notice to Violators ............ 4/14/13 | 6/15/20, 85 FR 36156.
132 . Criminal Penalty .... 9/13/15 | 6/15/20, 85 FR 36156.
133 ... Civil Penalty ......ccccceueeee. 9/13/15 | 6/15/20, 85 FR 36156.
134 ... Restraining Orders—In- 8/21/05 | 6/15/20, 85 FR 36156.
junction.
135 e Assurance of Discontinu- 12/22/07 | 6/15/20, 85 FR 36156.
ance.
303 e Work Done Without an 5/12/19 | 6/15/20, 85 FR 36156.
Approval.
Olympic Region Clean Air Agency Regulations
8.1.6 v Penalties .......ccccoevrieennenne 5/22/10 | 10/03/13, 78 FR 61188.
Puget Sound Clean Air Agency Regulations
3.01 Duties and Powers of the 11/01/99 | 4/22/20, 85 FR 22357.
Control Officer.
3.05 . Investigations by the Con- 3/17/94 | 4/22/20, 85 FR 22357.
trol Officer.
Compliance Tests ............ 5/01/06 | 4/22/20, 85 FR 22357.
Violations—Notice . 9/12/91 | 4/22/20, 85 FR 22357.
Civil Penalties ....... 11/01/19 | 4/22/20, 85 FR 22357.

Criminal Penalties
Additional Enforcement ....
Appeal of Orders

9/12/91
9/12/91
11/14/98

4/22/20, 85 FR 22357.
4/22/20, 85 FR 22357.
4/22/20, 85 FR 22357.

Confidential Information ... 9/12/91 | 4/22/20, 85 FR 22357.
Separability ........ccceeeeenee. 9/12/91 | 4/22/20, 85 FR 22357.
Southwest Clean Air Agency Regulations
400220 ............ Requirements for Board 3/18/01 | 4/10/17, 82 FR 17136.
Members.
400-230 ............ Regulatory Actions and 10/9/16 | 4/10/17, 82 FR 17136.
Civil Penalties.
400240 ............ Criminal Penalties ............ 3/18/01 | 4/10/17, 82 FR 17136.
400-250 ............ Appeals .....ccccoeeieneneenne. 11/9/03 | 4/10/17, 82 FR 17136.
400260 ............ Conflict of Interest ............ 3/18/01 | 4/10/17, 82 FR 17136.
400-270 ............ Confidentiality of Records 11/9/03 | 4/10/17, 82 FR 17136.
and Information.
400-280 ............ Powers of Agency ............ 3/18/01 | 4/10/17, 82 FR 17136.
Spokane Regional Clean Air Agency Regulations
2.01 i, Powers and Duties of the 09/01/20 | 5/10/21, [Insert Federal
Board. Register citation].
2.02 . Control Office’s Duties 09/01/20 | 5/10/21, [Insert Federal Section 2.02(E) replaces WAC 173-400-105(3).
and Powers. Register citation].
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State/local
State/local Title/subject effective EPA approval date Explanations
citation date
2.03 . Confidential or Proprietary 09/01/20 | 5/10/21, [Insert Federal
Information. Register citation].
2.04 i, Violations .......ccccoeeeeeeinenn. 09/01/20 | 5/10/21, [Insert Federal Replaces WAC 173-400-230(1)&(6).
Register citation].
2.05 . Orders and Hearings ....... 09/01/20 | 5/10/21, [Insert Federal
Register citation].
2.06 .o Appeal of Board Orders ... 09/01/20 | 5/10/21, [Insert Federal Replaces WAC 173-400-250.
Register citation].
210 i Severability .......c.ccccoereenee. 09/01/20 | 5/10/21, [Insert Federal
Register citation].
211 Penalties, Civil Penalties, 09/01/20 | 5/10/21, [Insert Federal Replaces WAC 173-400-230(2)&(3).
and Additional Means Register citation].
for Enforcement.
212 Restraining Orders—In- 09/01/20 | 5/10/21, [Insert Federal Replaces WAC 173-400-230(4).
junctions. Register citation].
811 i Regulatory Actions and 9/02/14 | 9/28/15, 80 FR 58216.
Penalties.
* * * * *

m 3. Amend § 52.2498 by revising
paragraph (a)(1) to read as follows:

§52.2498 Visibility protection.

(a) * % %

(1) Sources subject to the jurisdiction
of local air authorities (except Benton
Clean Air Agency, Northwest Clean Air
Agency, Puget Sound Clean Air Agency,
Southwest Clean Air Agency, and
Spokane Regional Clean Air Agency);

* * * * *
[FR Doc. 2021-09368 Filed 5-7-21; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2020-0735; FRL-10022—
52-Region 9]

Air Plan Approval; Arizona; Miami
Copper Smelter Sulfur Dioxide Control
Measures

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a revision to the Arizona State
Implementation Plan (SIP). This
revision concerns emissions of sulfur
dioxide (SO) from the copper smelter
in Miami, Arizona. We are approving
the rescission of two Arizona
Department of Environmental Quality
(ADEQ) Arizona Administrative Code
(A.A.C.) provisions from the Arizona
SIP that are no longer needed to regulate
this emission source under the Clean
Air Act (CAA or the “Act”).

DATES: This rule is effective on June 9,
2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2020-0735. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information. If
you need assistance in a language other
than English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Kevin Gong, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 972-3073 or by
email at gong.kevin@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Proposed Action

On March 3, 2021 (86 FR 12310), the
EPA proposed to approve the following
revision into the Arizona SIP.

TABLE 1—RULE FOR WHICH RESCISSION FROM THE SIP IS REQUESTED

Local agency Citation

Rule title

Adopted SIP approval date

A.A.C. R18-2-715(F)(2)
and (H).

Standards of Performance for Existing Primary

Copper Smelters; Site-specific Requirements.

March 7, 2009 ....... September 23, 2014.

We proposed to approve this revision
because we determined that it complies
with the relevant CAA requirements.
Our proposed action contains more

information on the revision and our
evaluation.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
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this period, we received one comment
(with four duplicates) that were
supportive of our action.

III. EPA Action

No comments were submitted that
change our assessment of the revision as
described in our proposed action.
Therefore, as authorized in section
110(k)(3) of the Act, the EPA is fully
approving the rescission of A.A.C. R18-
2—715, sections (F)(2) and (H) from the
Arizona SIP.

IV. Incorporation by Reference

In this rule, the EPA is amending
regulatory text that includes
incorporation by reference. The EPA is
removing A.A.C. R18-2-715(F)(2) and
(H), as described in Table 1 of this
preamble, from the Arizona SIP, which
is incorporated by reference in
accordance with the requirements of 1
CFR part 51.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal

Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 9, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: April 30, 2021.

Deborah Jordan,

Acting Regional Administrator, Region IX.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

m 2.In § 52.120, amend table 2 in
paragraph (c), under the heading
“Article 7 (Existing Stationary Source
Performance Standards),” by removing
the entry reading “R18-2-715, sections
F, G, and H” and adding in its place the
entry “R18-2-715, section F, excluding
(F)(2), and section G” to read as follows:

§52.120 Identification of plan.
* * * * *
(C) * x %
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TABLE 2—EPA-APPROVED ARIZONA REGULATIONS

State

. . . ; Additional
State citation Title/subject eh:;a;:tt(leve EPA approval date explanation
Article 7 (Existing Stationary Source Performance Standards)

R18-2-715, section F, ex-
cluding (F)(2), and section
G.

quirements.

Standards of Performance for
Existing Primary Copper
Smelters: Site-Specific Re-

* * *

March 7, 2009 September 23, 2014, 79 FR
56655; May 10, 2021, [IN-
SERT Federal Register
CITATION].

EPA approved the rescission
of sections (F)(2) and (H)
on May 10, 2021.

* * * * *

[FR Doc. 2021-09634 Filed 5-7-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2020-0541; FRL-10022—
97-Region 8]

Approval and Promulgation of
Implementation Plans; Utah; R307-204
Emission Standards: Smoke
Management

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving state
implementation plan (SIP) revisions
submitted by State of Utah on November
5,2019. The revisions amend R307-204
to meet the requirements set forth in
Utah’s 2019 House Bill (H.B.) 155. This
action is being taken under section 110
of the Clean Air Act (CAA).

DATES: This rule is effective on June 9,
2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R08—-0OAR-2020-0541. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through http://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER

INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Amrita Singh, Air and Radiation
Division, EPA, Region 8, Mailcode
8ARD-QP, 1595 Wynkoop Street,
Denver, Colorado 80202—-1129, (303)
312-6103, singh.amrita@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us” or “‘our” is used, we mean
the EPA.

I. Background

On February 25, 2021 (86 FR 11687),
the EPA proposed approval of the
revisions to the Utah Divison of
Administrative Rules, specifically:
R307-204-1. Purpose and Goals; R307—
204-2. Applicability; R307-204-3.
Definitions; R307—204—4. General
Requirements; R307-204-5. Burn
Schedule; R307-204—6. Small
Prescribed Fires (de minimis); R307—
204—7. Small Prescribed Pile Fires (de
minimis); R307-204—8. Large Prescribed
Fires; R307—-204—9. Large Prescribed
Pile Fires; and R307-204-10.
Requirements for Wildland Fire Use
events that were submitted by the State
on November 5, 2019.

The rule revisions for R307—204 were
submitted to align with the recent 2019
H.B. 155 which removes outdated
terminology and language regarding
adjusting fire emission factors and
combines sections R307—204—6. Small
Prescribed Fires (de minimis), R307—
204—7. Small Prescribed Pile Fires (de
minimis), R307-204—8. Large Prescribed
Fires, and R307-204—9. Large Prescribed
Pile Fires to reduce redundancies.

II. Response to Comments

The comment period for our February
25,2021 (86 FR 11687) proposed rule
was open for 30 days. The EPA did not
receive any comments.

II1. Final Action

For the reasons stated in our February
25, 2021 proposed rule, the EPA is
finalizing approval of SIP revisions
submitted by the State of Utah on
November 5, 2019. EPA is approving:

e Revisions to sections: R307-204-1.
Purpose and Goals; R307-204—2.
Applicability; R307-204-3. Definitions;
R307-204—4. General Requirements; and
R307-204-5. Burn Schedule.

¢ Revisions to combine R307-204-6.
Small Prescribed Fires (de minimis) and
R307-204-7. Small Prescribed Pile Fires
(de minimis), under R307—204—6. Small
Prescribed Fires (de minimis) to
streamline and reduce redundancies.

¢ Revisions to combine R307-204-38.
Large Prescribed Fires and R307-204-9.
Large Prescribed Pile Fires, under R307—
204-7, and to retitle R307-204—7 to
“Large Prescribed Fires,” which will
streamline and reduce redundancies.

e Removal of R307-204-10.
Requirements for Wildland Fire Use
events. This deletion is removing
outdated smoke policy terminology,
such as, wildland fire use.

The revisions for R307—204 meet the
applicable CAA requirements and
contains smoke management
requirements for land managers within
the State of Utah as required by 40 CFR
51.309(d)(6).

IV. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is incorporating by
reference R307-204-1; R307-204-2;
R307-204-3; R307—204—4; R307—-204-5;
combination of R307-204—6 and R307—
204-7, under R307-204-6 for
streamlining; combination of R307-204—
8 and R307-204-9, under R307-204-7;
and the removal of R307-204—-10 due to
outdated information. The EPA has
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made, and will continue to make, these
materials generally available through
www.regulations.gov and at the EPA
Region 8 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by the EPA for inclusion in
the SIP, have been incorporated by
reference by the EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of the EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.?

V. Statutory and Executive Orders
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 9, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 28, 2021.
Debra H. Thomas,
Acting Regional Administrator, Region 8.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart TT—Utah

m 2.In §52.2320, the table in paragraph
(c) is amended by:
m a. Revising the entries for “R307-204—
01", “R307-204-02", “R307-204-03",
“R307-204-04", “R307-204-05",
“R307-204—06", and “R307-204—-07".
m b. Removing the entries for “R307—
204-08"", R307-204—09”, and “R307-
204-10".

The revisions read as follows:

¢ Does not contain any unfunded is published in the Federal Register. §52.2320 Identification of plan.

mandate or significantly or uniquely This action is not a “major rule” as * * * * *

affect small governments, as described defined by 5 U.S.C. 804(2). (¢)* * =
State

Rule No. Rule title effective Final rule citation, date Comments
date
R307-204. Emission Standards: Smoke Management
R307-204-01 ... Purpose and Goals .........ccccccuverruereriveeernenen. 11/5/2019 [insert Federal Register citation], 5/10/2021.

162 FR 27968 (May 22, 1997).
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State
Rule No. Rule title effective Final rule citation, date Comments

date

R307-204-02 ... Applicability .........cccoovriiiiiiiiiiie 11/5/2019 [insert Federal Register citation], 5/10/2021.

R307-204-03 ... Definitions .......ccccoevirieeiiiinieiieseeeeseeee 11/5/2019 [insert Federal Register citation], 5/10/2021.

R307-204-04 ... General Requirements .........ccccccoveveneninennen. 11/5/2019 [insert Federal Register citation], 5/10/2021.

R307-204-05 ... Burn Schedule ..........cccocevniiiiienienieneceene 11/5/2019 [insert Federal Register citation], 5/10/2021.

R307-204-06 ... Small Prescribed Fires (de minimis) ............. 11/5/2019 [insert Federal Register citation], 5/10/2021.

R307-204-07 ... Large Prescribed Fires ........cccceoveiievniecnncen. 11/5/2019 [insert Federal Register citation], 5/10/2021.

* * * * *

[FR Doc. 2021-09240 Filed 5-7-21; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[EPA-R05-OAR-2020-0518; FRL-10023-
60-Region 5]

Air Plan Approval; Wisconsin; Large
Municipal Waste Combustors Negative
Declaration Withdrawal for Designated
Facilities and Pollutants

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving Wisconsin’s
request for withdrawal of the previously
approved Large Municipal Waste
Combustors (LMWC) Negative
Declaration. The Wisconsin Department
of Natural Resources (WDNR) submitted
its LMWC Negative Declaration
withdrawal on September 25, 2020,
certifying that the State of Wisconsin
has only one LMWC unit currently
operating and requesting that the
Federal Plan continue to apply to the
single source in the State.

DATES: This final rule is effective on
June 9, 2021.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2020-0518. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77

West Jackson Boulevard, Chicago,
Mlinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays and
facility closures due to COVID-19. We
recommend that you telephone Margaret
Sieffert, Environmental Engineer, at
(312) 353-1151 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Margaret Sieffert, Environmental
Engineer, Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard (AT-18J), Chicago, Illinois
60604, (312) 353-1151,
sieffert.margaret@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Background

On September 25, 2020, WDNR
submitted its LMWC negative
declaration withdrawal, in which it
certifies that there is one LMWC unit
currently operating in Wisconsin. The
only LMWC unit is at Xcel French
Island, located in La Crosse, WI.
Because there is only one source, WDNR
is requesting that the previously
approved negative declaration be
withdrawn and that the Federal Plan
continue to apply to the source.

On March 1, 2021 (86 FR 11916), EPA
published a notice of proposed
rulemaking (NPRM) proposing approval
of Wisconsin’s LMWC Negative
Declaration withdrawal. The specific
details of Wisconsin’s request and the
rationale for EPA’s approval are
discussed in the NPRM and will not be
restated here. EPA did not receive any
comments on the proposed action.

II. What action is EPA taking?

EPA is approving Wisconsin’s request
for withdrawal of a previously approved
Negative Declaration and its request to
amend 40 CFR part 62 to reflect
WDNR'’s withdrawal. WDNR submitted
its LMWC Negative Declaration
withdrawal on September 25, 2020,
certifying that there is only one LMWC
unit, as defined under 40 CFR 60.31b,

currently operating in the State of
Wisconsin, and requested that the
Federal Plan apply to the single source
in the State. EPA understands that the
extensive work that would be required
by WDNR to prepare an approved State
Plan would be disproportionate to the
single affected source in Wisconsin, and
proposed to approve the withdrawal
and have the Federal Plan continue to
apply to the known affected source.

In this action, EPA is finalizing its
approval. EPA is also revising 40 CFR
62.12360 to reflect this withdrawal.

III. Statutory and Executive Order
Reviews

In reviewing section 111(d)/129 plan
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act (CAA).
With regard to withdrawals for
designated facilities received by EPA
from states, EPA’s role is to notify the
public of the approval of the State’s
withdrawal and revise 40 CFR part 62
accordingly. Accordingly, this action
merely notifies the public of EPA’s
approval for a withdrawal of a
previously approved LMWC negative
declaration and does not impose
additional requirements. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
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Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this is not approved to
apply on any Indian reservation land or
in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 9, 2021. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 62

Environmental protection, Air
pollution control, Administrative
practice and procedure,
Intergovernmental relations, Large
municipal waste combustors, Reporting
and recordkeeping requirements.

Dated: May 4, 2021.
Cheryl Newton,
Acting Regional Administrator, Region 5.

For the reasons stated in the
preamble, EPA amends 40 CFR part 62
as follows:

PART 62—APPROVAL AND
PROMULGATION OF STATE PLANS
FOR DESIGNATED FACILITIES AND
POLLUTANTS

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 62.12360 is revised to read
as follows:

§62.12360 Identification of plan.

On September 25, 2020, the
Wisconsin Department of Natural
Resources submitted a withdrawal letter
to EPA certifying that there is only one
Large Municipal Waste Combustor unit
in the State of Wisconsin subject to the
emissions guidelines at 40 CFR part 60,
subpart Eb, and requested that the
Federal Plan at subpart FFF of this part,
apply.

[FR Doc. 2021-09808 Filed 5-7-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0607; FRL-10022-79]

Poly(oxy-1,2-ethanediyl), o, o”-{[[4-[(3-
sulfophenyl)azo]phenyl]imino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt; Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of Poly(oxy-1,2-
ethanediyl), o, o-{[[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[®w-hydroxy-,
monosodium salt when used as an inert
ingredient (colorant) in pesticide
formulations applied to seed treatment
slurries for raw agricultural
commodities and not to exceed 20%

weight/weight (wt/wt). Milliken
Chemical submitted a petition to EPA
under the Federal Food, Drug, and
Cosmetic Act (FFDCA) requesting
establishment of an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of Poly(oxy-1,2-ethanediyl),
o, o’-{[[4-[(3-
sulfophenyl)azo]phenyl]imino]di-2,1-
ethanediyl}bis[®-hydroxy-,
monosodium salt.

DATES: This regulation is effective May
10, 2021. Objections and requests for
hearings must be received on or before
July 9, 2021, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0607, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
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provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Publishing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2019-0607 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before July
9, 2021. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2019-0607, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Petition for Exemption

In the Federal Register of February
11, 2020 (85 FR 7708) (FRL-10005-02),
EPA issued a document pursuant to
FFDCA section 408, 21 U.S.C. 3464,
announcing the filing of a pesticide
petition (PP IN-11359) by Milliken
Chemical, 920 Milliken Rd., M—209
Spartanburg, SC 29303. The petition
requested that 40 CFR 180.920 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of Poly(oxy-1,2-ethanediyl), o,
o/-{[[4-[(3-
sulfophenyl)azo]phenyllimino]di-2,1-
ethanediyl}bis[®w-hydroxy-,
monosodium salt (CAS Reg. No. N/A)
when used as an inert ingredient
(colorant) in pesticide formulations
applied to seed treatment slurries for
raw agricultural commodities not to
exceed 20% (wt/wt). That document
referenced a summary of the petition
prepared by Milliken Chemical, the
petitioner, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption

from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) and (c)(2)(B) of FFDCA
requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance or
exemption and to “ensure that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for Poly(oxy-1,2-
ethanediyl), o, o/-{[[4-[(3-
sulfophenyl)azolphenylliminoldi-2,1-
ethanediyl}bis[®-hydroxy-,
monosodium salt including exposure
resulting from the exemption
established by this action. EPA’s
assessment of exposures and risks
associated with Poly(oxy-1,2-
ethanediyl), o, o/-{[[4-[(3-
sulfophenyl)azo]phenyl]imino]di-2,1-
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ethanediyl}bis[w-hydroxy-,
monosodium salt follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by Poly(oxy-1,2-ethanediyl), o, o-{[[4-
[(3-sulfophenyl)azo]phenylliminoldi-
2,1-ethanediyl}bis[w-hydroxy-,
monosodium salt as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
are discussed in this unit.

In acute studies, exposure to
Poly(oxy-1,2-ethanediyl), o, o’-{[[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[®w-hydroxy-,
monosodium salt resulted in no
observable or minimal toxicity. The
acute oral median lethal dose (LDso) in
rats is >2,000 mg/kg. Minimal dermal
irritation was observed in an acute
dermal study with rabbits. No
indications of sensitization have been
observed in local lymph node assay.

Two reverse mutation assays (OECD
471), a mouse lymphoma assay (OECD
476) and an in vitro micronucleus test
(OECD 487) found Poly(oxy-1,2-
ethanediyl), o, o/-{[[4-[(3-
sulfophenyl)azo]phenyl]imino]di-2,1-
ethanediyl}bis[®-hydroxy-,
monosodium salt to not be mutagenic.

In a combined repeat dose
developmental/reproduction study
(OECD 422), there were no adverse
effects from oral administration of
Poly(oxy-1,2-ethanediyl), o, o’-{[[4-[(3-
sulfophenyl)azo]phenyl]imino]di-2,1-
ethanediyl}bis[®-hydroxy-,
monosodium salt up to 1000 mg/kg/day
on any parameter measured, including
gonadal function, mating performance,
conception, development of the
conceptus or parturition. The NOAEL
for these parameters was 1000 mg/kg/
day for males and females. The NOAEL
for reproductive performance and fetal/
developmental toxicity was also
considered to be 1,000 mg/kg/day.

B. Toxicological Points of Departure/
Levels of Concern

Based on available studies provided
for Poly(oxy-1,2-ethanediyl), a, o-{[[4-
[(3-sulfophenyl)azo]phenyl]imino]di-
2,1-ethanediyl}bis[w-hydroxy-,
monosodium salt, no toxicological

endpoint of concern was identified, and
a quantitative risk assessment is not
required for this compound.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to Poly(oxy-1,2-ethanediyl), o,
o-{[[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt, EPA considered
exposure under the proposed exemption
from the requirement of a tolerance.
EPA assessed dietary exposures from
Poly(oxy-1,2-ethanediyl), o, o/-{[[4-[(3-
sulfophenyl)azo]phenyllimino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt in food as follows:

Dietary exposure (food and drinking
water) to Poly(oxy-1,2-ethanediyl), o, o~
{[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt is not expected to
occur due to its intended use as a
colorant for seed treatment. Seed
treatment formulas containing Poly(oxy-
1,2-ethanediyl), o, o-{[[4-[(3-
sulfophenyl)azo]phenyllimino]di-2,1-
ethanediyl}bis[®w-hydroxy-,
monosodium salt will be applied
directly to seeds and if released into the
environment, the colorant would not be
taken up by the germinating seedling
and translocated within the plant
vascular system to result in crop
residues and dietary exposures.

2. Dietary exposure from drinking
water. Since a hazard endpoint of
concern was not identified for the acute
and chronic dietary assessment, a
quantitative dietary exposure risk
assessment for drinking water was not
conducted.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors,
tables).

Poly(oxy-1,2-ethanediyl), o, o/-{[[4-
[(3-sulfophenyl)azo]phenyllimino]di-
2,1-ethanediyl}bis[®w-hydroxy-,
monosodium salt may be used in
pesticide products and non-pesticide
products used in and around the home
that would have residential exposures.
However, because no toxicological
endpoint of concern was identified, a
quantitative residential exposure
assessment for Poly(oxy-1,2-ethanediyl),
o, o/-{[[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt was not conducted.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or exemption, the Agency
consider ‘“‘available information”
concerning the cumulative effects of a
particular pesticide’s residues and
“other substances that have a common
mechanism of toxicity.” EPA has not
found Poly(oxy-1,2-ethanediyl), o, o/-
{[l4-[(3-
sulfophenyl)azo]phenyllimino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt to share a common
mechanism of toxicity with any other
substances, and Poly(oxy-1,2-
ethanediyl), o, o-{[[4-[(3-
sulfophenyl)azo]phenyl]limino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this action, therefore, EPA has assumed
that poly(oxy-1,2-ethanediyl), o, o’-{[[4-
[(3-sulfophenyl)azo]phenyllimino]di-
2,1-ethanediyl}bis[ow-hydroxy-,
monosodium salt does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

Based on the lack of threshold effects,
EPA has not identified any toxicological
endpoints of concern and is conducting
a qualitative assessment of poly(oxy-1,2-
ethanediyl), o, o’-{[[4-[(3-
sulfophenyl)azo]phenyl]limino]di-2,1-
ethanediyl}bis[®-hydroxy-,
monosodium salt. That qualitative
assessment does not use safety factors
for assessing risk, and no additional
safety factor is needed for assessing risk
to infants and children. Based on an
assessment of poly(oxy-1,2-ethanediyl),
o, o’-{[[4-[(3-
sulfophenyl)azo]phenyl]limino]di-2,1-
ethanediyl}bis[®-hydroxy-,
monosodium salt, EPA has concluded
that there are no toxicological endpoints
of concern for the U.S. population,
including infants and children.

E. Aggregate Risks and Determination of
Safety

Taking into consideration all available
information on poly(oxy-1,2-
ethanediyl), a, o’-{[[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt when used as an inert
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ingredient (colorant) in pesticide
formulations applied to seed treatment
slurries for raw agricultural
commodities and not to exceed 20%
(wt/wt), EPA has determined that there
is a reasonable certainty that no harm to
the general population or any
population subgroup, including infants
and children, will result from aggregate
exposure to poly(oxy-1,2-ethanediyl), o,
o/-{[[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt. Therefore, the
establishment of an exemption from
tolerance under 40 CFR 180.920 for
residues of poly(oxy-1,2-ethanediyl), o,
o/-{[[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[w-hydroxy-,
monosodium salt when used as an inert
ingredient (colorant) in pesticide
formulations applied to seed treatment
slurries for raw agricultural
commodities and not to exceed 20%
(wt/wt), is safe under FFDCA section
408.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
Codex is a joint United Nation Food and
Agriculture Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for poly(oxy-1,2-ethanediyl), o, o/-{[[4-
[(3-sulfophenyl)azo]phenyllimino]di-
2,1-ethanediyl}bis[w-hydroxy-,
monosodium salt.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established

under 40 CFR 180.920 for poly(oxy-1,2-
ethanediyl), o, o’-{[[4-[(3-
sulfophenyl)azo]phenyl]limino]di-2,1-
ethanediyl}bis[®w-hydroxy-,
monosodium salt (CAS Reg. No. N/A)
when used as an inert ingredient
(colorant) in pesticide formulations
applied to seed treatment slurries for
raw agricultural commodities and not to
exceed 20% (wt/wt).

VII. Statutory and Executive Order
Reviews

This action establishes an exemption
from the requirement of a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between

the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled ‘“Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 4, 2021.
Marietta Echeverria,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.920, amend the table by
adding in alphabetical order the inert
ingredient “Poly(oxy-1,2-ethanediyl), o,
o/-{[[4-[(3-
sulfophenyl)azolphenyllimino]di-2,1-
ethanediyl}bis[®w-hydroxy-,
monosodium salt” to read as follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

* * * * *
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Inert ingredients

Limits Uses

* *

Poly(oxy-1,2-ethanediyl), o, o’-{[[4-[(3-sulfophenyl)azo]phenyl]imino]di-2,1-
ethanediyl}bis[w-hydroxy-, monosodium salt.

* *

* * *

* *

Not to exceed 20% by weight of pesticide Colorant.

formulation.

* * *

[FR Doc. 2021-09911 Filed 5-7-21; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 412
[CMS-1762-IFC]
RIN 0938-AU56

Medicare Program; Modification of
Limitations on Redesignation by the
Medicare Geographic Classification
Review Board (MGCRB)

AGENCY: Centers for Medicare &
Medicaid Services (CMS), Health and
Human Services, (HHS).

ACTION: Interim final rule with comment
period.

SUMMARY: This interim final rule with
comment period (IFC) amends our
current regulations to allow hospitals
with a rural redesignation under the
Social Security Act (the Act) to
reclassify through the Medicare
Geographic Classification Review Board
(MGCRB) using the rural reclassified
area as the geographic area in which the
hospital is located. These regulatory
changes align our policy with the
decision in Bates County Memorial
Hospital v. Azar, effective with
reclassifications beginning with fiscal
year (FY) 2023. We would also apply
the policy in this IFC when deciding
timely appeals before the Administrator
of applications for reclassifications
beginning with FY 2022 that were
denied by the MGCRB due to the
current policy, which does not permit
hospitals with rural redesignations to
use the rural area’s wage data for
purposes of reclassifying under the
MGCRB.

DATES:

Effective date: These regulations are
effective on May 10, 2021.

Comment date: To be assured
consideration, comments must be
received at one of the addresses
provided below by June 28, 2021.

ADDRESSES: In commenting, please refer
to file code CMS-1762-IFC. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1. Electronically. You may (and we
encourage you to) submit electronic
comments on this regulation to http://
www.regulations.gov. Follow the
instructions under the “submit a
comment” tab.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1762-IFC, P.O. Box 8013,
Baltimore, MD 21244-1850.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments via express
or overnight mail to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1762-IFC, Mail Stop C4-26-05,
7500 Security Boulevard, Baltimore, MD
21244-1850.

For information on viewing public
comments, we refer readers to the
beginning of the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Tehila Lipschutz, (410) 786—1344 or
Dan Schroder, (410) 786—7452.
SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: http://
regulations.gov. Follow the search
instructions on that website to view
public comments.

Comments received timely will be
also available for public inspection as
they are received, generally beginning

approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

I. Background

A. Wage Index for Acute Care Hospitals
Paid Under the Hospital Inpatient
Prospective Payment System (IPPS)

Under section 1886(d) of the Social
Security Act (the Act), hospitals are
paid based on prospectively set rates. To
account for geographic area wage level
differences, section 1886(d)(3)(E) of the
Act requires that the Secretary of the
Department of Health and Human
Services (the Secretary) adjust the
standardized amounts by a factor
(established by the Secretary) reflecting
the relative hospital wage level in the
geographic area of the hospital, as
compared to the national average
hospital wage level. We currently define
hospital labor market areas based on the
delineations of statistical areas
established by the Office of Management
and Budget (OMB). The current
statistical areas (which were
implemented beginning with FY 2015)
are based on revised OMB delineations
issued on February 28, 2013, in OMB
Bulletin No. 13-01, with updates as
reflected in OMB Bulletins Nos. 15-01,
17-01, and 18-04. We refer readers to
the FY 2015 IPPS/LTCH PPS final rule
(79 FR 49951 through 49963) for a full
discussion of our implementation of the
new OMB labor market area
delineations beginning with the FY
2015 wage index, and to the FY 2021
IPPS/LTCH PPS final rule (85 FR 58743
through 58755) for a discussion of the
latest updates to these delineations.

Section 1886(d)(3)(E) of the Act
requires the Secretary to update the
wage index of hospitals annually, and to
base the update on a survey of wages
and wage-related costs of short-term,
acute care hospitals. Under section
1886(d)(8)(D) of the Act, the Secretary is
required to adjust the standardized
amounts so as to ensure that aggregate
payments under the IPPS, after
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implementation of the provisions of
sections 1886(d)(8)(B), 1886(d)(8)(C),
and 1886(d)(10) of the Act, regarding
geographic reclassification of hospitals,
are equal to the aggregate prospective
payments that would have been made
absent these provisions.

B. Hospital Reclassifications Under
Sections 1886(d)(8)(E) and 1886(d)(10)
of the Act

Hospitals may seek to have their
geographic designation reclassified.
Under section 1886(d)(8)(E) of the Act,
a qualifying prospective payment
hospital located in an urban area may
apply for rural status. Specifically,
section 1886(d)(8)(E) of the Act states
that “[f]or purposes of this subsection,
not later than 60 days after the receipt
of an application (in a form and manner
determined by the Secretary) from a
subsection (d) hospital described in
clause (ii), the Secretary shall treat the
hospital as being located in the rural
area (as defined in paragraph (2)(D)) of
the state in which the hospital is
located.” The regulations governing
these geographic redesignations are
codified in §412.103, and such
hospitals are commonly referred to as
““§412.103 hospitals”.

In a separate process, hospitals may
also reclassify for purposes of the wage
index under the IPPS under section
1886(d)(10) of the Act by applying to the
Medicare Geographic Classification
Review Board (MGCRB). Hospitals must
apply to the MGCRB to reclassify not
later than 13 months prior to the start
of the fiscal year for which
reclassification is sought, generally by
September 1. (However, we note that
this deadline has been extended for
applications for FY 2022
reclassifications to 15 days after the
public display date of the FY 2021 IPPS/
LTCH final rule at the Office of the
Federal Register, using our authority
under section 1135(b)(5) the Act due to
the COVID-19 Public Health
Emergency.) Generally, hospitals must
be proximate to the labor market area to
which they are seeking reclassification
and must demonstrate characteristics
similar to hospitals located in that area.
The MGCRB issues its decisions by the
end of February for reclassifications that
become effective for the following fiscal
year (beginning October 1). The
regulations applicable to
reclassifications by the MGCRB are
located in §§412.230 through 412.280.

Prior to a court decision in Geisinger
Community Medical v. Secretary,
United States Department of Health and
Human Services, 794 F.3d 383 (3d Cir.
2015) (“Geisinger”), hospitals were only
able to hold one reclassification at a

time: either under §412.103 or through
the MGCRB under section 1886(d)(10) of
the Act. The Court of Appeals in
Geisinger ruled that CMS’s prohibition
of dual §412.103 and MGCRB
reclassifications was unlawful, since
section 1886(d)(8)(E)(i) of the Act
requires that “the Secretary shall treat
the hospital as being located in the rural
area,” inclusive of MGCRB
reclassification purposes. Therefore, on
April 21, 2016, we published an interim
final rule with comment period (the
April 21, 2016 IFC) in the Federal
Register (81 FR 23428 through 23438)
that included provisions amending our
regulations to allow hospitals
nationwide to have simultaneous
§412.103 and MGCRB reclassifications.

I1. Provisions of the Interim Final Rule
With Comment Period

Pursuant to our April 21, 2016 IFC,
for reclassifications effective beginning
FY 2018, a hospital may acquire rural
status under §412.103 and subsequently
apply for a reclassification under the
MGCRB using the distance and average
hourly wage criteria designated for rural
hospitals. Hospitals with a §412.103
redesignation seeking additional
reclassification under the MGCRB use
the rural distance and average hourly
wage criteria under §412.230(b)(1),
(d)(1)(iii)(C), and (d)(1)(iv)(E). For
example, under our current policy, a
§412.103 hospital geographically
located in the urban CBSA of Buffalo-
Cheektowaga, NY seeking to reclassify
under the MGCRB would demonstrate
that their wages are at least 106 percent
(and not 108 percent, as urban hospitals
must demonstrate) of the average hourly
wage of Buffalo-Cheektowaga, NY, to
meet the criteria at
§412.230(d)(1)(iii)(C).

However, our current policy compares
the average hourly wage of a §412.103
hospital to its geographic urban
location, rather than the rural
reclassified area, for purposes of
satisfying certain wage comparison
criteria. In response to a comment on
our April 21, 2016 IFC (81 FR 56925),
we stated: “The commenter is correct
that the rural distance and average
hourly wage criteria will be used for
hospitals with a §412.103
redesignation. However, the
commenter’s statement that the average
hourly wage of a hospital with a
§412.103 redesignation is compared to
the average hourly wage of hospitals in
the State’s rural area under
§412.230(d)(1)(iii)(C) is incorrect.
Instead, the hospital’s average hourly
wage would be compared to the average
hourly wage of all other hospitals in its
urban geographic location using the

rural distance and average hourly wage
criteria.”

On May 14, 2020, the United States
District Court for the District of
Columbia issued a decision in Bates
County Memorial Hospital v. Azar, 464
F. Supp. 3d 43 (D.D.C. 2020) (Bates).
Bates County Memorial Hospital and
five other geographically urban
hospitals were reclassified to rural
under §412.103. They also applied for
reclassification under the MGCRB, but
were denied because their wages were
not at least 106 percent of the
geographic urban area in which the
hospitals were located. Each of the
hospitals’ average hourly wages were at
least 106 percent of the 3-year average
hourly wage of all other hospitals in the
rural area of the state in which the
hospitals are located.

The Court agreed with the Plaintiffs
that the statute at section
1886(d)(8)(E)(i) of Act requires that CMS
treat qualifying hospitals as being
located in the rural area for purposes of
section 1886(d) of the Act, including
MGCRSB reclassification. The Bates
decision requires that CMS consider the
rural area to be the area in which the
hospital is located for the wage
comparisons required for MGCRB
reclassifications. For example, pursuant
to Bates, a §412.103 hospital
geographically located in the urban
CBSA of Buffalo-Cheektowaga, NY
seeking to reclassify under the MGCRB
would demonstrate that their wages are
at least 106 percent of the average
hourly wage of rural NY, rather than
that of Buffalo-Cheektowaga.

As a result of the Bates court’s
decision, we are revising our policy so
that the redesignated rural area, and not
the hospital’s geographic urban area,
will be considered the area a §412.103
hospital is located in for purposes of
meeting MGCRB reclassification criteria.
Similarly, we are revising the
regulations to consider the redesignated
rural area, and not the geographic urban
area, as the area a §412.103 hospital is
located in for the prohibition at
§412.230(a)(5)(i) on reclassifying to an
area with a pre-reclassified average
hourly wage lower than the pre-
reclassified average hourly wage for the
area in which the hospital is located.

Specifically, to align our policy with
the court’s decision in Bates, we are
amending the regulations at
§412.230(a)(1) by adding (a)(1)(iii) to
state that an urban hospital that has
been granted redesignation as rural
under §412.103 is considered to be
located in the rural area of the state for
the purposes of this section. We are also
making conforming changes to the
regulation at §412.230(a)(5)(i) because
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§412.230(a)(1) except paragraph (a)(5).
Because §412.230(a)(1) excepts
paragraph (a)(5), we believe it is
necessary to make a specific conforming
revision to §412.230(a)(5)(i), in addition
to the general rule at § 412.230(a)(1)(iii),
to clarify that the general rule at
§412.230(a)(1)(iii) applies to
§412.230(a)(5)(i) as well. That is, we are
amending the regulation at
§412.230(a)(5)(i) to add language stating
that an urban hospital that has been
granted redesignation as rural under
§412.103 is considered to be located in
the rural area of the state for the
purposes of paragraph (a)(5)(i).

These changes implement the Bates
court’s interpretation of the requirement
at section 1886(d)(8)(E)(i) of the Act that
“the Secretary shall treat the hospital as
being located in the rural area.” That is,
a §412.103 hospital would be
considered to be located in the rural
area of the state for all purposes of
MGCRB reclassification, including the
average hourly wage comparisons
required by §412.230(a)(5)(i) and
(d)(1)(iii)(C). For example, for purposes
of §412.230(d)(1)(iii)(C), the §412.103
hospital would compare its average
hourly wage to the average hourly wage
of all other hospitals in the state’s rural
area. In addition, for purposes of
§412.230(a)(5)(i), a § 412.103 hospital
may not be redesignated to another area
if the pre-classified average hourly wage
for that area is lower than the pre-
reclassified average hourly wage of the
rural area of the state in which the
hospital is located (thus, a §412.103
hospital could potentially reclassify to
any area with a pre-reclassified average
hourly wage that is higher than the pre-
reclassified average hourly wage for the
rural area of the state, if it meets all
other applicable reclassification
criteria).

Therefore, effective for reclassification
applications due to the MGCRB on
September 1, 2021, for reclassification
first effective for FY 2023, a §412.103
hospital could apply for a
reclassification under the MGCRB using
the state’s rural area as the area in
which the hospital is located. We would
also apply the policy in this IFC when
deciding timely appeals before the
Administrator under §412.278 for
reclassifications beginning in FY 2022
that were denied by the MGCRB due to
existing policy, which did not permit
§412.103 hospitals to be considered
located in the state’s rural area.

III. Waiver of Proposed Rulemaking
and Delay in Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on

the proposed rule before the provisions
of the rule are finalized, either as
proposed or as amended, in response to
public comments and take effect, in
accordance with the Administrative
Procedure Act (APA) (Pub. L. 79-404),

5 U.S.C. 553 and, where applicable,
section 1871 of the Act. Specifically, 5
U.S.C. 553 requires the agency to
publish a notice of proposed rulemaking
in the Federal Register that includes a
reference to the legal authority under
which the rule is proposed, and the
terms and substances of the proposed
rule or a description of the subjects and
issues involved. Section 553(c) of the
APA further requires the agency to give
interested parties the opportunity to
participate in the rulemaking through
public comment before the provisions of
the rule take effect. Similarly, section
1871(b)(1) of the Act requires the
Secretary to provide for notice of the
proposed rule in the Federal Register
and a period of not less than 60 days for
public comment for rulemaking carrying
out the administration of the insurance
programs under Title XVIII of the Act.
Section 553(b)(B) of the APA and
section 1871(b)(2)(C) of the Act
authorize the agency to waive these
procedures, however, if the agency finds
good cause that notice and comment
procedures are impracticable,
unnecessary, or contrary to the public
interest and incorporates a statement of
the finding and its reasons in the rule
issued.

Section 553(d) of the APA ordinarily
requires a 30-day delay in the effective
date of a final rule from the date of its
publication in the Federal Register.
This 30-day delay in effective date can
be waived, however, if an agency finds
good cause to support an earlier
effective date. Section 1871(e)(1)(B)(i) of
the Act also prohibits a substantive rule
from taking effect before the end of the
30-day period beginning on the date the
rule is issued or published. However,
section 1871(e)(1)(B)(ii) of the Act
permits a substantive rule to take effect
before 30 days if the Secretary finds that
a waiver of the 30-day period is
necessary to comply with statutory
requirements or that the 30-day delay
would be contrary to the public interest.
Finally, the Congressional Review Act
(CRA) (Pub. L. 104-121, Title II)
requires a 60-day delay in the effective
date for major rules unless an agency
finds good cause that notice and public
procedure are impracticable,
unnecessary, or contrary to the public
interest, in which case the rule shall
take effect at such time as the agency
determines 5 U.S.C. 801(a)(3) and
808(2).

We find good cause for waiving
notice-and comment rulemaking and a
delay in effective date given the
decision of the district court and the
public interest in expeditious
implementation of the court’s
interpretation of the statute. Revising
the regulation text by adding
§412.230(a)(1)(iii) and revising the
regulation at §412.230(a)(5)(i) through
an IFC rather than through the normal
notice-and comment rulemaking cycle
and waiving the delay of effective date
will ensure an expeditious
implementation of the court’s
interpretation by allowing this policy to
be applied to FY 2023 MGCRB
reclassification decisions and cases
before the Administrator for
reclassifications effective beginning FY
2022. Absent this IFC, the earliest
effective date of this revision to the
regulations would be October 1, 2021
(FY 2022) following the normal IPPS/
LTCH PPS notice-and comment
rulemaking cycle. An effective date of
FY 2022 would only allow the MGCRB
to approve hospitals’ applications
qualifying under this policy for
applications due September 1, 2022 for
reclassifications effective beginning FY
2024 (applications are due to the
MGCRB 13 months prior to the start of
the fiscal year). Additionally,
implementing the court’s interpretation
via an IFC allows this policy to be
applied to cases before the
Administrator for reclassifications
effective beginning in FY 2022, which
supports an expeditious implementation
of this policy. Therefore, we find good
cause to waive the notice of proposed
rulemaking as well as the delay of
effective date and to issue this final rule
on an interim basis. Even though we are
waiving notice of proposed rulemaking
requirements and are issuing these
provisions on an interim basis, we are
providing a 60-day public comment
period.

IV. Collection of Information
Requirements

This document does not impose
information collection requirements,
that is, reporting, recordkeeping or
third-party disclosure requirements.
Consequently, there is no need for
review by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

V. Regulatory Impact Statement

We have examined the impact of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
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and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Act, section
202 of the Unfunded Mandates Reform
Act of 1995 (March 22, 1995; Pub. L.
104—4), Executive Order 13132 on
Federalism (August 4, 1999), and the
Congressional Review Act (5 U.S.C.
804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A Regulatory Impact Analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).
This rule does not reach the economic
threshold and thus is not considered a
major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of less than $8.0 million to $41.5
million in any 1 year. Individuals and
states are not included in the definition
of a small entity. We are not preparing
an analysis for the RFA because we have
determined, and the Secretary certifies,
that this IFC would not have a
significant economic impact on a
substantial number of small entities.
Also, our revision to the regulatory text
is a consequence of a court decision. We
are amending the regulations to align
our policy with the court’s decision in
Bates and implement the Bates court’s
interpretation of the requirement at
section 1886(d)(8)(E)(i) of the Act that
“the Secretary shall treat the hospital as
being located in the rural area.”

In addition, section 1102(b) of the Act
requires us to prepare an RIA if a rule
may have a significant impact on the
operations of a substantial number of
small rural hospitals. This analysis must
conform to the provisions of section 604
of the RFA. For purposes of section
1102(b) of the Act, we define a small
rural hospital for Medicare payment
regulations as a hospital that is located
outside of a Metropolitan Statistical
Area and has fewer than 100 beds. We
are not preparing an analysis for section
1102(b) of the Act because we have
determined, and the Secretary certifies,
that this IFC would not have a

significant impact on the operations of
a substantial number of small rural
hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
In 2021, that threshold is approximately
$158 million. This rule will have no
consequential effect on state, local, or
tribal governments or on the private
sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on state and local
governments, preempts state law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on state or local governments,
the requirements of Executive Order
13132 are not applicable.

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Section 3(f) of Executive Order
12866 defines a “‘significant regulatory
action” as an action that is likely to
result in a rule: (1) Having an annual
effect on the economy of $100 million
or more in any 1 year, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local or tribal
governments or communities (also
referred to as “economically
significant”); (2) creating a serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

We estimate that this rule is
“significant” but not “‘economically
significant,” as measured by the $100
million threshold. However, we have
prepared an impact analysis that
presents our best estimate of the costs
and benefits of this rule for FY 2022
since section 3(f) of Executive Order
12866 defines a “significant regulatory

action” as a rule that raises novel legal
or policy issues arising out of legal
mandates.

With regard to our impact analysis, as
a result of this IFC, for FY 2022, there
are approximately 22 hospitals that may
qualify for a reclassification to a new or
different urban area with a higher wage
index than they might otherwise have
received based on the information
currently available to us (for example,
applications submitted to the MGCRB.)
For FY 2022, if these hospitals qualify
for and accept reclassification to a new
or different urban area with a higher
wage index than they might otherwise
have received, we estimate a total
increase in payments to these hospitals
of approximately $50 million in
aggregate. However, wage index
adjustments such as these are made in
a manner that ensures that aggregate
payments to hospitals are unaffected.
This is accomplished through the
application of a wage index budget
neutrality adjustment as described more
fully in the FY 2022 IPPS/LTCH
proposed rule. Therefore, as a
consequence of the court’s decision in
Bates, even though an urban hospital
may be able to qualify for a
reclassification to a new or different
urban area with a higher wage index,
this would not increase aggregate
hospital payments. We estimate that in
FY 2022 the wage index budget
neutrality adjustment could increase by
one-half of a percentage point as a result
of an increase in the wage index to these
22 hospitals.

We do not know as a result of this
IFC: (1) How many additional hospitals
will elect to apply to the MGCRB by
September 1, 2021 for reclassification
beginning FY 2023 that would not
otherwise have applied; (2) how many
hospitals that apply will qualify for a
wage index higher than they otherwise
would have received; (3) for those that
qualify for a higher wage index how
much higher that wage index will be;
and, (4) how many hospitals may elect
to retain or acquire § 412.103 urban-to
rural reclassification that would not
otherwise have done so. The MGCRB
makes determinations on
reclassification requests, and hospitals
make final decisions whether to accept
reclassifications approved by the
MGCRB.

We also note that OMB requested
public comment on the
recommendations it received from the
Metropolitan and Micropolitan
Statistical Area Standards Review
Committee for changes to OMB’s
metropolitan and micropolitan
statistical area standards (86 FR 5263).
These standards determine the
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procedures for delineating and updating
the statistical areas as new data become
available. If changes to the standards are
adopted by OMB and if those changes
would affect the OMB delineations used
for the IPPS wage index, we would
address any such changes and impacts
in future rulemaking.

In accordance with the provisions of
Executive Order 12866, this IFC was
reviewed by the Office of Management
and Budget.

VI. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

I, Elizabeth Richter, Acting
Administrator of the Centers for
Medicare & Medicaid Services,
approved this document on April 16,
2021.

List of Subjects in 42 CFR Part 412

Administrative practice and
procedure, Health facilities, Medicare,
Puerto Rico, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR
chapter IV, part 412, as follows:

PART 412—PROSPECTIVE PAYMENT
SYSTEMS FOR INPATIENT HOSPITAL
SERVICES

m 1. The authority for part 412
continues to read as follows:

Authority: 42 U.S.C. 1302 and 1395hh.

m 2. Section 412.230 is amended by
adding paragraph (a)(1)(iii) and revising
paragraph (a)(5)(i) to read as follows:

§412.230 Criteria for an individual hospital
seeking redesignation to another rural area
or an urban area.

* x %

Ezli)) * x %

(iii) An urban hospital that has been
granted redesignation as rural under
§412.103 is considered to be located in
the rural area of the state for the
purposes of this section.

* * * * *

(5) * x %

(i) An individual hospital may not be
redesignated to another area for
purposes of the wage index if the pre-
reclassified average hourly wage for that
area is lower than the pre-reclassified

average hourly wage for the area in
which the hospital is located. An urban
hospital that has been granted
redesignation as rural under §412.103 is
considered to be located in the rural
area of the state for the purposes of this
paragraph (a)(5)(i).

*

* * * *
Dated: April 23, 2021.

Xavier Becerra,

Secretary, Department of Health and Human
Services.

[FR Doc. 2021-08889 Filed 4—-27-21; 4:45 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64

[Docket ID FEMA-2021-0003; Internal
Agency Docket No. FEMA-8679]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur.
Information identifying the current
participation status of a community can
be obtained from FEMA’s CSB available
at www.fema.gov/flood-insurance/work-
with-nfip/community-status-book.
Please note that per Revisions to
Publication Requirements for
Community Eligibility Status
Information Under the National Flood
Insurance Program, notices such as this
one for scheduled suspension will no
longer be published in the Federal
Register as of June 2021 but will be
available at National Flood Insurance
Community Status and Public
Notification | FEMA.gov. Individuals
without internet access will be able to
contact their local floodplain
management official and/or State NFIP

Coordinating Office directly for
assistance.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.
FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact Adrienne L.
Sheldon, PE, CFM, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 400 C
Street SW, Washington, DC 20472, (202)
674-1087. Details regarding updated
publication requirements of community
eligibility status information under the
NFIP can be found on the CSB section
at www.fema.gov.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives, new and
substantially improved construction,
and development in general from future
flooding. Section 1315 of the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits the
sale of NFIP flood insurance unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with NFIP regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date listed in
the third column. As of that date, flood
insurance will no longer be available in
the community. FEMA recognizes
communities may adopt and submit the
required documentation after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. Their current NFIP
participation status can be verified at
anytime on the CSB section at fema.gov.
In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
The date of the published FIRM is
indicated in the fourth column of the
table. No direct federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may be
provided for construction or acquisition
of buildings in identified SFHAs for
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communities not participating in the this rule is a non-discretionary action federalism implications under Executive
NFIP and identified for more than a year and therefore the National Order 13132.

on FEMA'’s initial FIRM for the Environmental Policy Act of 1969 (42 Executive Order 12988, Civil Justice
community as having flood-prone areas  U.S.C. 4321 et seq.) does not apply. Reform. This rule meets the applicable
(section 202(a) of the Flood Disaster Regulatory Flexibility Act. T Yl standards of Executive Order 12988.
Protection Act of 1973, 42 U.S.C. Administrator has determined that this Paperwork Reduction Act. This rule
4106(a), as amended). This prohibition rule is exempt from the requirements of  does not involve any collection of
against certain types of federal the Regulatory Flexibility Act because information for purposes of the
assistance becomes effective for the the National Flood Insurance Act of Paperwork Reduction Act, 44 U.S.C.
communities listed on the date shown 1968, as amended, Section 1315, 42 3501 et seq.

in the last column. The Administrator U.S.C. 4022, prohibits flood insurance ist of Subi .

finds that notice and public comment coverage unless an appropriate public List of Subjects in 44 CFR Part 64
procedures under 5 U.S.C. 553(b), are body adopts adequate floodplain Flood insurance, Floodplains.
impracticable and unnecessary because = management measures with effective Accordingly, 44 CFR part 64 is
communities listed in this final rule enforcement measures. The amended as follows:

have been adequately notified. communities listed no longer comply

Each community receives 6-month, with the statutory requirements, and PART 64—[AMENDED]
90-day, and 30-day notification letters after the effective date, flood insurance
addressed to the Chief Executive Officer = will no longer be available in the m 1. The authority citation for Part 64
stating that the community will be communities unless remedial action continues to read as follows:
suspended unless the required takes place. Authority: 42 U.S.C. 4001 et seq.;
floodplain management measures are Regulatory Classification. This final Reorganization Plan No. 3 of 1978, 3 CFR,
met prior to the effective suspension rule is not a significant regulatory action 1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
date. Since these notifications were under the criteria of section 3(f) of 3 CFR, 1979 Comp.; p. 376.
made, this final rule may take effect Executive Order 12866 of September 30, §64.6 [Amended]
within less than 30 days. 1993, Regulatory Planning and Review, )

National Environmental Policy Act. 58 FR 51735. m 2. The tables published under the
FEMA has determined that the Executive Order 13132, Federalism. authority of § 64.6 are amended as
community suspension(s) included in This rule involves no policies that have  follows:

Date certain
C it Effective date authorization/cancellation of | Current effective asfgiigﬁlce
: ommuni
State and location No. Y sale of flood insurance in community map date no longer
available in
SFHAs
Region 3
Pennsylvania:
Barry, Township of, Schuylkill County ... 421997 | August 5, 1975, Emerg; May 1, 1986, Reg; | May 18, 2021 ... | May 18, 2021.
May 18, 2021, Susp.
Eldred, Township of, Schuylkill County 422005 | August 5, 1975, Emerg; September 1, | ... [o o R Do.
1986, Reg; May 18, 2021, Susp.
Foster, Township of, Schuylkill County 422006 | April 21, 1975, Emerg; September 1, 1986, | ...... (o [o TR Do.
Reg; May 18, 2021, Susp.
Frackville, Borough of, Schuylkill Coun- 420771 | July 9, 1975, Emerg; May 1, 1986, Reg; | ...... [o [o R Do.
ty. May 18, 2021, Susp.
Girardville, Borough of, Schuylkill Coun- 420772 | April 29, 1975, Emerg; February 2, 1990, | ...... (o [o IR Do.
ty. Reg; May 18, 2021, Susp.
Mahanoy, Township of, Schuylkill 422011 | August 20, 1975, Emerg; September 1, | ...... (o [o TR Do.
County. 1986, Reg; May 18, 2021, Susp.
Middleport, Borough of, Schuylkill 420777 | September 27, 1974, Emerg; September 1, | ...... [o [o R Do.
County. 1986, Reg; May 18, 2021, Susp.
Minersville, Borough of, Schuylkill 420778 | April 4, 1974, Emerg; March 2, 1989, Reg; | ...... (o [o TR Do.
County. May 18, 2021, Susp.
New Castle, Township of, Schuylkill 422012 | December 3, 1979, Emerg; August 13, | ... o [o TR Do.
County. 1982, Reg; May 18, 2021, Susp.
North Union, Township of, Schuylkill 422014 | July 11, 1975, Emerg; September 1, 1986, | ...... [o [o R Do.
County. Reg; May 18, 2021, Susp.
Norwegian, Township of, Schuylkill 422015 | April 21, 1975, Emerg; July 9, 1982, Reg; | ...... [o [ R Do.
County. May 18, 2021, Susp.
Pottsville, City of, Schuylkill County ...... 420785 | June 28, 1973, Emerg; July 5, 1977, Reg; | ...... (o [o TR Do.
May 18, 2021, Susp.
Reilly, Township of, Schuylkill County .. 422017 | April 7, 1975, Emerg; May 1, 1986, Reg; | ...... [o [o R Do.
May 18, 2021, Susp.
Schuylkill, Township of, Schuylkill 422020 | May 27, 1975, Emerg; March 11, 1983, | ... (o [o IR Do.
County. Reg; May 18, 2021, Susp.
Shenandoah, Borough of, Schuylkill 420788 | May 16, 1973, Emerg; May 1, 1986, Reg; | ...... {o [o TR Do.
County. May 18, 2021, Susp.
Tower City, Borough of, Schuylkill 420790 | April 29, 1975, Emerg; September 1, 1986, | May 18, 2021 ... | May 18, 2021.
County. Reg; May 18, 2021, Susp.
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Date certain
C it Effective dat thorization/ llati f | C t effecti fepi?ral
: ommuni ective date authorization/cancellation o urrent effective assistance
State and location No. Y sale of flood insurance in community map date no longer
available in
SFHAs
Tremont, Borough of, Schuylkill County 420791 | April 26, 1973, Emerg; June 4, 1980, Reg; | ...... (o [o IR Do.
May 18, 2021, Susp.
Tremont, Township of, Schuylkill Coun- 422023 | March 19, 1975, Emerg; September 5, | ...... (o [o TR Do.
ty. 1979, Reg; May 18, 2021, Susp.
Union, Township of, Schuylkill County .. 422024 | July 24, 1975, Emerg; September 1, 1986, | ...... (o [o IR Do.
Reg; May 18, 2021, Susp.
Wayne, Township of, Schuylkill County 422027 | November 13, 1979, Emerg; September 1, | ...... do e Do.
1986, Reg; May 18, 2021, Susp.
Region 6
Oklahoma:
Hammon, Town of, Custer and Roger 400386 | April 21, 1978, Emerg; July 13, 1982, Reg; | ...... (o [o TR Do.
Mills Counties. May 18, 2021, Susp.
Roger Mills County, Unincorporated 400542 | June 20, 1994, Emerg; August 9, 2000, | ...... do e Do.
Areas. Reg; May 18, 2021, Susp.
Region 7
lowa:
Clermont, City of, Fayette County ......... 190374 | September 14, 1983, Emerg; March 1, | ...... do e Do.
1986, Reg; May 18, 2021, Susp.
Elgin, City of, Fayette County ............... 190125 | June 18, 1975, Emerg; August 4, 1987, | ...... do e Do.
Reg; May 18, 2021, Susp.
Fayette, City of, Fayette County ........... 190376 | April 27, 1978, Emerg; September 1, 1987, | ...... do e Do.
Reg; May 18, 2021, Susp.
Fayette County, Unincorporated Areas 190866 | November 27, 1990, Emerg; July 1, 1991, | ...... do e Do.
Reg; May 18, 2021, Susp.
Maynard, City of, Fayette County ......... 190377 | September 29, 1976, Emerg; August 1, | ...... do e Do.
1986, Reg; May 18, 2021, Susp.
Oelwein, City of, Fayette County .......... 190126 | October 14, 1975, Emerg; July 4, 1988, | ...... do e Do.
Reg; May 18, 2021, Susp.
Waucoma, City of, Fayette County ....... 190381 | July 15, 1983, Emerg; September 29, 1986, | ...... do . Do.
Reg; May 18, 2021, Susp.
West Union, City of, Fayette County ..... 190706 | N/A, Emerg; December 17, 2012, Reg; May | May 18, 2021 May 18, 2021.
18, 2021, Susp.
Region 8
Colorado:
Fort Morgan, City of, Morgan County ... 080131 | February 4, 1982, Emerg; February 5, | ..... do e Do.
1986, Reg; May 18, 2021, Susp.
Morgan County, Unincorporated Areas 080129 | April 22, 1980, Emerg; September 29, | ...... (o [o IR Do.
1989, Reg; May 18, 2021, Susp.
Otis, Town of, Washington County ....... 080178 | June 23, 1978, Emerg; August 19, 1985, | ..... (o [o IR Do.
Reg; May 18, 2021, Susp.

*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Eric J. Letvin,

Deputy Assistant Administrator for
Mitigation, Federal Insurance and Mitigation
Administration—FEMA Resilience,
Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. 2021-09860 Filed 5—7-21; 8:45 am]

BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 21-57; RM-11882; DA 21—
480; FR ID 24753]

Television Broadcasting Services
Savannah, Georgia

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

requesting the substitution of channel
23 for channel 11 at Savannah in the
DTV Table of Allotments. For the
reasons set forth in the Report and
Order referenced below, the Bureau
amends FCC regulations to substitute
channel 23 for channel 11 at Savannah.
DATES: Effective May 10, 2021.

FOR FURTHER INFORMATION CONTACT:
Andrew Manley, Media Bureau, at (202)
418-0596 or AndrewManley@fcc.gov.
SUPPLEMENTARY INFORMATION: The

SUMMARY: On February 22, 2021, the
Media Bureau, Video Division (Bureau)
issued a Notice of Proposed Rulemaking
in response to a petition for rulemaking
filed by Gray Television Licensee, LLC
(Gray), the licensee of WTOC-TV,
channel 11 (CBS), Savannah, Georgia,

proposed rule was published at 86 FR
12898 on March 5, 2021. Gray filed
comments in support of the petition
reaffirming its commitment to applying
for channel 23. No other comments were
received. In support, Gray states that the
Commission has recognized that VHF
channels have certain propagation
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characteristics which may cause
reception issues for some viewers, and
that many of its viewers experience
significant difficulty receiving WTOC’s
signal. Gray also demonstrated that all
of the terrain-limited service area of
WTOC’s licensed channel 11 will
receive terrain-limited service from the
proposed channel 23, and that operation
on channel 23 will not result in any
predicted loss of service. The Bureau
believes the public interest would be
served by the channel substitution
because it will result in improved
service.

This is a synopsis of the
Commission’s Report and Order, MB
Docket No. 21-61; RM-11885; DA 21—
477, adopted April 26, 2021, and
released April 26, 2021. The full text of
this document is available for download
at https://www.fcc.gov/edocs. To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601—
612, do not apply to this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television.

Federal Communications Commission.
Thomas Horan,
Chief of Staff, Media Bureau.

Final Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.

m 2.In §73.622(i), amend the Post-
Transition Table of DTV Allotments,
under Georgia, by revising the entry for
Savannah to read as follows:

§73.622 Digital television table of
allotments.

* * * * *
(i) * % %
Community Channel No.
GEORGIA
Savannah .................. *9, 22, 23, 39

[FR Doc. 2021-09693 Filed 5-7-21; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 210504—-0099]
RIN 0648-BK22

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Dolphin
and Wahoo Fishery of the Atlantic;
Amendment 12

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues regulations to
implement Amendment 12 to the
Fishery Management Plan (FMP) for the
Dolphin and Wahoo Fishery of the
Atlantic (Dolphin Wahoo FMP), as
prepared and submitted by the South
Atlantic Fishery Management Council
(Council). This final rule adds bullet
mackerel and frigate mackerel to the
Dolphin Wahoo FMP and designates
them as ecosystem component (EC)
species. The purpose of this final rule
and Amendment 12 is to acknowledge
the ecological role of bullet mackerel
and frigate mackerel as forage fish and
to achieve the ecosystem management
objectives in the Dolphin Wahoo FMP.
DATES: This final rule is effective June
9, 2021.

ADDRESSES: Electronic copies of
Amendment 12, which includes a
fishery impact statement and a
regulatory impact review, may be

obtained from the Southeast Regional
Office website at https://
www.fisheries.noaa.gov/action/
amendment-12-add-bullet-mackerel-
and-frigate-mackerel-ecosystem-
component-species.

FOR FURTHER INFORMATION CONTACT:
Nikhil Mehta, telephone: 727-824—
5305, or email: nikhil. mehta@noaa.gov.

SUPPLEMENTARY INFORMATION: The
dolphin and wahoo fishery of the
Atlantic is managed under the FMP. The
FMP was prepared by the Council and
implemented through regulations at 50
CFR part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

On January 29, 2021, NMFS
published a notice of availability for
Amendment 12 and requested public
comment (86 FR 7524). NMFS approved
Amendment 12 on April 26, 2021. On
March 2, 2021, NMFS published a
proposed rule for Amendment 12 and
requested public comment (86 FR
12166). The proposed rule and
Amendment 12 outline the rationale for
the actions contained in this final rule.
A summary of the management
measures described in Amendment 12
and implemented by this final rule is
described below.

Background

The Council manages dolphin and
wahoo under the Dolphin Wahoo FMP
in Federal waters off the Atlantic states
from Maine south to the Florida Keys in
the Atlantic. In the western North
Atlantic, bullet mackerel are found from
Cape Cod to the Gulf of Mexico, and
frigate mackerel are found mostly from
North Carolina to Florida. As described
in Amendment 12, both bullet mackerel
and frigate mackerel are found in the
diets of dolphin and wahoo in the North
Atlantic. In particular, wahoo has been
demonstrated to have a strong dietary
reliance on bullet mackerel and frigate
mackerel, indicating that these mackerel
species are the most dominant forage
species observed in the diets of wahoo.
Dolphin tend to have more diverse diets
than wahoo and have a lower reliance
on these mackerel species as prey.
Additionally, bullet mackerel and
frigate mackerel have been identified as
important forage species for other
offshore pelagic predatory species in the
Atlantic such as blue marlin and
yellowfin tuna. Bullet mackerel feed on
a variety of prey, especially clupeoids
(i.e., herrings and sardines), crustaceans,
and squids. Frigate mackerel feed on a
variety of fish, squid, and small
crustaceans. Therefore, given their
presence as a common forage fish and
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prey food source, bullet mackerel and
frigate mackerel are an important
component of the marine environment
in the Atlantic. There is no stock
assessment for dolphin, wahoo, bullet
mackerel, or frigate mackerel. In
Atlantic Federal waters, dolphin and
wahoo are targeted both commercially
and recreationally. Annual reported
commercial and recreational landings of
bullet mackerel and frigate mackerel are
low along the entire Atlantic coastline.

Regulations implemented under the
Magnuson-Stevens Act define EC
species as “stocks that a Council or the
Secretary has determined do not require
conservation and management, but
desire to list in a FMP in order to
achieve ecosystem management
objectives” (50 CFR 600.305(d)(13)).
National Standards (NS) General
guidelines state that a Council should
consider a non-exhaustive list of 10
factors when deciding whether
additional stocks require Federal
conservation and management (50 CFR
600.305(c)(1)). The EC designation for
bullet mackerel and frigate mackerel
was recommended to the Council by the
Council’s Scientific and Statistical
Committee (SSC), their Dolphin Wahoo
Advisory Panel (AP), and the Habitat
Protection and Ecosystem-Based
Management (Habitat) AP, and received
extensive positive comments from the
public during scoping of Amendment
12. The Dolphin Wahoo AP and Habitat
AP members acknowledged that wahoo,
in particular, target these mackerel
species as prey. The AP members also
stated that the Council should consider
a conservative approach to ensure there
are no major increases in the harvest of
bullet mackerel and frigate mackerel in
the foreseeable future as a result of any
EC designation. This designation
addresses the Council’s growing
emphasis on developing ecosystem
management approaches to fisheries
management and advancing ecosystem
management objectives in the Dolphin
Wahoo FMP.

The extent to which the low landings
of bullet mackerel and frigate mackerel
occur within the dolphin and wahoo
fishery is unknown; however, it is
unlikely that these species are often
harvested in conjunction with efforts to
target dolphin and wahoo, especially in
the commercial sector. Bullet and frigate
mackerel have largely been landed
commercially in the Mid-Atlantic region
using gill net, pound net, float trap, and
otter trawl gear, none of which are
allowable gear types in the dolphin and
wahoo fishery. Recreational landings of
bullet and frigate mackerel have largely
occurred in the South Atlantic Region,
with some limited catches reported from

the Mid-Atlantic Region. Furthermore,
recreational fishermen have also noted
that these species are used as bait for
tuna and billfish, such as blue marlin.
NMFS and the Council have determined
that bullet mackerel and frigate
mackerel are currently not in need of
conservation and management, making
them eligible for consideration as EC
species. This eligibility determination
was done after consideration of the
provisions within the NS Guidelines
and requirements of the Magnuson-
Stevens Act. Furthermore, adding bullet
mackerel and frigate mackerel to the
Dolphin Wahoo FMP as EC species
meets the FMP’s ecosystem management
objectives (50 CFR 600.305(c)(5) and
600.310(d)(1)).

Management Measures Contained in
This Final Rule

This final rule adds bullet mackerel
and frigate mackerel to the Dolphin
Wahoo FMP and designates them as EC
species. This final rule adds no
additional management measures to the
Dolphin Wahoo FMP as a result of this
EC species designation, either for bullet
mackerel and frigate mackerel, or for
dolphin and wahoo.

The final rule is expected to result in
potential indirect benefits such as
increased awareness among the
fishermen, fishing communities, data
collecting agencies, and regulatory
entities managing dolphin, wahoo,
bullet mackerel, and frigate mackerel. If
landings for these two mackerel species
were to greatly increase in the future to
unsustainable levels, fisheries managers
could be made aware of the changing
stock status before the stocks are
depleted, which may have subsequent
beneficial effects on populations of
several economically important
predatory fish species, including
dolphin, wahoo, blue marlin, and
yellowfin tuna.

Comments and Responses

NMFS received 24 comments during
the public comment period on the
notice of availability and proposed rule
for Amendment 12. Comment
submissions were from the general
public, sport-fishing associations, and
non-governmental organizations. The
majority of the comments were in
support of adding bullet mackerel and
frigate mackerel to the Dolphin Wahoo
FMP as EC species. NMFS
acknowledges the comments in favor of
the action in the notice of availability
and proposed rule and agrees with
them. One comment was outside the
scope of Amendment 12 and is not
responded to in this final rule.
Comments in opposition and that

requested additional information about
the action contained in the notice of
availability and proposed rule are
summarized below, along with NMFS’
responses.

Comment 1: NMFS and the Council
should consider more proactive
methods of monitoring the conditions of
bullet and frigate mackerel and collect
more data to study abundance and
population trends.

Response: NMFS agrees that more
data would aid in obtaining a better
understanding of abundance and
population trends for bullet mackerel
and frigate mackerel. However, these
species are not directly targeted by
commercial and recreational fishers in
the Atlantic. Commercial landings of
bullet mackerel and frigate mackerel
have been variable, but typically are
relatively low, averaging 4,395 1b (1,994
kg), round weight, annually over the
past 20 years of available data (1999
through 2018), 1,569 lb, (712 kg), round
weight, annually over the past 10 years
(2009 through 2018), and 1,939 1b (880
kg), round weight, over the past 5 years
(2014 through 2018). Recreational
landings have been variable and
sporadic, averaging 1,189 1b (539 kg),
round weight, for bullet mackerel, and
3,569 1b (1,619 kg), round weight, for
frigate mackerel annually over the past
20 years of available data (1999 through
2018).

In terms of data collection, vessels
with Federal commercial dolphin
wahoo permits already report all
landings that are sold to a federally
permitted dealer, including species that
are not federally managed. Beginning
January 4, 2020, the final rule for the
South Atlantic for-hire electronic
reporting program requires that
federally permitted for-hire snapper-
grouper, dolphin wahoo, and coastal
migratory pelagic vessels in the Atlantic
report all landings including species
that are not subject to Federal
management (85 FR 47917; August 7,
2020). The Marine Recreational
Information Program captures
information on all species caught by
recreational fishers. Furthermore, North
Carolina has introduced fish
identification codes in its state trip
ticket forms for these mackerel species
since 2018. Public education and
awareness of the EC designation may
encourage fishers to report landings of
these two mackerel species more than
before, thereby providing more data. If
landings for bullet mackerel and frigate
mackerel were to increase in the future,
further proactive and active measures
within the Council’s jurisdiction could
be explored in a future amendment.
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Comment 2: The proposed rule does
not achieve the stated purpose of
Amendment 12 to provide awareness
regarding bullet mackerel and frigate
mackerel, and is a waste of taxpayer
dollars. If there are no benefits for the
dolphin and wahoo fishery from this
action, then it would make sense that
there should be no cost, or at least
minimal cost, for this proposed rule.
However, NMFS calculates an estimated
cost of $34,499.00 for an action that will
have no benefits.

Response: NMFS disagrees that there
are no benefits to the action. The
purpose of Amendment 12 and its
rulemaking is to acknowledge the
ecological role of bullet mackerel and
frigate mackerel as forage fish by adding
them to the Dolphin Wahoo FMP as EC
species. Peer-reviewed scientific studies
have found scombrids such as bullet
mackerel and frigate mackerel are the
dominant prey (43.7 percent frequency
of occurrence and 41.7 percent by mass)
in wahoo diets, showing that a wahoo
have a high reliance on scombrids and
suggesting that wahoo specialize on this
prey group, just as they do in other
regions throughout their range. Bullet
and frigate mackerel are also important
in the diets of dolphin, blue marlin, and
yellowfin tuna. The action in
Amendment 12 brings awareness among
the fishers, fishing communities, data
collecting agencies, and regulatory
entities managing dolphin, wahoo,
bullet mackerel, and frigate mackerel.
As noted in the response to Comment 1,
there is very little interest among fishers
in these two mackerel species at
present, but, if they were to be targeted
in the future, adding them in the FMP
as EC species will aid in considering
other measures in a future action, if
warranted. Indeed, the Mid-Atlantic
Fishery Management Council has
discussed plans to establish possession
limits for bullet mackerel and frigate
mackerel. In the western Atlantic, bullet
mackerel are found from Cape Cod to
the Gulf of Mexico and feed on a variety
of prey, especially clupeoids (i.e.,
herrings and sardines), crustaceans, and
squids. Frigate mackerel are mostly
found from North Carolina to Florida
and feed on a variety of fish, squids, and
small crustaceans. By acknowledging
the role of bullet mackerel and frigate
mackerel in the ecosystem as forage fish,
implementation of Amendment 12 will
increase ecosystem-wide awareness.
NMFS and the Council determined that
bullet mackerel and frigate mackerel are
currently not in need of conservation
and management, and, as such, are
eligible for consideration as EC species
under provisions found within the NS

Guidelines (50 CFR 600.305(c)(1)), in
compliance with the requirements of the
Magnuson-Stevens Act and other
applicable laws.

There are no expected notable effects
for the dolphin and wahoo fishery from
this action, because bullet mackerel and
frigate mackerel are not targeted in this
fishery, and are not caught by the gear
authorized in the dolphin and wahoo
fishery. Landings for these species have
been very low over the last 20 years (see
response to Comment 1). Bullet
mackerel and frigate mackerel have
largely been landed commercially in the
Mid-Atlantic region using gill net,
pound net, float trap, and otter trawl
gear, none of which are allowable gear
types in the dolphin and wahoo fishery.
Recreational catches of bullet mackerel
and frigate mackerel have largely
occurred in the South Atlantic Region,
with some limited catches reported from
the Mid-Atlantic Region. Also,
recreational fishers have noted that
these species are used as bait.

NMFS conducted an economic
analysis for Amendment 12 to comply
with Executive Order (E.O.) 12866. The
analysis estimated costs resulting from
this action in the amount of $34,499.00
(2018 dollars), which are considered
minimal. This estimate represents the
administrative costs to the Council and
NMEFS associated with Amendment 12
and this rulemaking as there are no
direct costs to the private sector.

In addition, while this final rule is not
expected to result in any direct benefits,
it is expected to result in indirect
benefits. Consistent with Circular A—4
from the Office of Management and
Budget, which provides guidance on
how to conduct analyses to comply with
E.O. 12866, the analysis should consider
favorable effects from the rule that are
typically unrelated or secondary to the
purpose of the rulemaking. If it is not
feasible to monetize or quantify such
effects, they should at least be
considered qualitatively. As discussed
in Amendment 12, indirect economic
benefits are expected to arise from
designating bullet and frigate mackerel
as EC species by enhancing public
education and awareness of these
species, which in turn is expected to
improve data reporting and monitoring
of landings. If landings for the two
mackerel species greatly increase in the
future to unsustainable levels, fisheries
managers could be made aware before
the stocks are depleted. The ability to
preclude such stock depletions is
expected to indirectly benefit fisheries
for several economically important
predatory fish species in the future,
including dolphin and wahoo. These
indirect benefits were determined to

outweigh the minimal administrative
costs that have already been largely
incurred by the Council and NMFS, and
therefore this regulatory action is
expected to increase net benefits to the
Nation.

Comment 3: Lower landing rates for
both bullet mackerel and frigate
mackerel are not just because of less
interest in fishing for these species.
Rather, the population of these species
has decreased drastically.

Response: NMFS disagrees. There is
no stock assessment available for bullet
mackerel or frigate mackerel. Therefore,
it is not possible to determine if the
populations have decreased or increased
in a manner that would negatively or
positively affect their stock status. As
mentioned in responses to Comments 1
and 2, these species are typically caught
incidentally to other species and are not
the targets of a directed fishery, which
is consistent with the low levels of
landings. Adding bullet mackerel and
frigate mackerel to the Dolphin Wahoo
FMP does meet ecosystem management
objectives (50 CFR 600.305(d)(13)). The
EC designation recognizes the
ecosystem role of these mackerel species
as prey for many economically
important species such as wahoo and
other billfish. Increased awareness of
the importance of these species could
aid in more data reporting and
collection, which would help towards
any possible future stock assessment, if
necessary.

Classification

Pursuant to section 304(b)(3) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with
Amendment 12, the Dolphin Wahoo
FMP, other provisions of the Magnuson-
Stevens Act, and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Magnuson-Stevens Act provides
the legal basis for this final rule. No
duplicative, overlapping, or conflicting
Federal rules have been identified. In
addition, no new reporting and record-
keeping requirements are introduced by
this final rule. This final rule contains
no information collection requirements
under the Paperwork Reduction Act of
1995. A description of this final rule,
why it is being considered, and the
purposes of this final rule are contained
in the preamble and in the SUMMARY
section of this final rule. The objective
of this final rule is to acknowledge the
ecological role of bullet mackerel and
frigate mackerel as forage fish in general
and specifically as prey for wahoo.
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The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
during the proposed rule stage that this
rule would not have a significant
economic impact on a substantial
number of small entities. The factual
basis for the certification was published
in the proposed rule and is not repeated
here. NMFS did not receive any
comments from SBA’s Office of
Advocacy or the public regarding the
certification in the proposed rule. NMFS
received one public comment on the
economic analysis in Amendment 12;
see Comment #2 in the preamble. No
changes to this final rule were made in
response to public comments. As a
result, a final regulatory flexibility
analysis was not required and none was
prepared.

List of Subjects in 50 CFR Part 622

Atlantic, Dolphin, Ecosystem species,
Fisheries, Fishing, Wahoo.

Dated: May 5, 2021.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. Add Table 6 to appendix A to part
622 to read as follows:

Appendix A to Part 622—Species
Tables

* * * * *

Table 6 of Appendix A to Part 622—Atlantic
Dolphin and Wahoo

Dolphin, Coryphaena equiselis or
Coryphaena hippurus Wahoo,
Acanthocybium solandri

The following species are designated as
ecosystem component species:

Bullet mackerel, Auxis rochei
Frigate mackerel, Auxis thazard

[FR Doc. 2021-09851 Filed 5-7-21; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 200325-0088; RTID 0648—
XB071]

Fisheries of the Northeastern United
States; Atlantic Sea Scallop Fishery;
2021 Closure of the Northern Gulf of
Maine Scallop Management Area to the
Limited Access General Category
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS announces the closure
of the Northern Gulf of Maine Scallop
Management Area for the remainder of
the 2021 fishing year for Limited Access
General Category vessels. Regulations
require this action once NMFS projects
that 100 percent of the Limited Access
General Category total allowable catch
for the Northern Gulf of Maine Scallop
Management Area will be harvested.
This action is intended to prevent the
overharvest of the 2021 total allowable
catch allocated to the Limited Access
General Category Fishery.

DATES: Effective 0001 hr local time, May
6, 2021, through March 31, 2022.

FOR FURTHER INFORMATION CONTACT:
Louis Forristall, Fishery Management
Specialist, (978) 281-9321.

SUPPLEMENTARY INFORMATION: The
regulations governing fishing activity in
the Northern Gulf of Maine (NGOM)
Scallop Management Area are located in
50 CFR 648.54 and 648.62. These
regulations authorize vessels issued a
valid Federal scallop permit to fish in
the NGOM Scallop Management Area
under specific conditions, including a
default total allowable catch (TAC) of
167,500 1b (75,976 kg) for the Limited
Access General Category (LAGC) fleet
for the 2021 fishing year, and a State
Waters Exemption Program for the State
of Maine and Commonwealth of
Massachusetts. Section 648.62(b)(2)
requires the NGOM Scallop
Management Area to be closed to
scallop vessels issued Federal LAGC
scallop permits, except as provided
below, for the remainder of the fishing
year once the NMFS Greater Atlantic
Regional Administrator determines that
100 percent of the LAGC TAC for the
fishing year is projected to be harvested.
Any vessel that holds a Federal NGOM
(LAGC B) or Individual Fishing Quota

(IFQ) (LAGC A) permit may continue to
fish in the Maine or Massachusetts state
waters portion of the NGOM Scallop
Management Area under the State
Waters Exemption Program found in
§648.54 provided it has a valid Maine
or Massachusetts state scallop permit
and fishes only in that state’s respective
waters.

Based on trip declarations by
federally permitted LAGC scallop
vessels fishing in the NGOM Scallop
Management Area and analysis of
fishing effort, we project that the 2021
LAGC TAC will be harvested as of May
6, 2021. Therefore, in accordance with
§648.62(b)(2), the NGOM Scallop
Management Area is closed to all
federally permitted LAGC scallop
vessels as of May 6, 2021. As of this
date, no vessel issued a Federal LAGC
scallop permit may fish for, possess, or
land scallops in or from the NGOM
Scallop Management Area after 0001
local time, May 6, 2021, unless the
vessel is fishing exclusively in state
waters and is participating in an
approved state waters exemption
program as specified in § 648.54. Any
federally permitted LAGC scallop vessel
that has declared into the NGOM
Scallop Management Area, complied
with all trip notification and observer
requirements, and crossed the vessel
monitoring system demarcation line on
the way to the area before 0001, May 6,
2021, may complete its trip and land
scallops. This closure is in effect until
the end of the 2021 scallop fishing year,
through March 31, 2022. This closure
does not apply to the Limited Access
(LA) scallop fleet, which was allocated
a separate TAC of 97,500 lb (44,225 kg)
for the 2021 fishing year under
Framework Adjustment 32 to the
Atlantic Sea Scallop Fishery
Management Plan. Vessels that are
participating in the 2021 scallop
Research Set-Aside Program and have
been issued letters of authorization to
conduct compensation fishing activities
will harvest the 2021 LA TAC.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
fisheries, NOAA, finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it would be
contrary to the public interest and
impracticable. NMFS also finds,
pursuant to 5 U.S.C. 553(d)(3), good
cause to waive the 30-day delayed
effectiveness period for the reasons
noted below. The NGOM Scallop
Management Area opened for the 2021
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fishing year on April 1, 2021. The
regulations at § 648.60(b)(2) require this
closure to ensure that federally
permitted scallop vessels do not harvest
more than the allocated LAGC TAC for
the NGOM Scallop Management Area.
NMFS can only make projections for the
NGOM closure date as trips into the area
occur on a real-time basis and as activity
trends appear. As a result, NMFS can
typically make an accurate projection
only shortly before the TAC is
harvested. The rapid harvest rate that
has occurred in the last 2 weeks makes
it more difficult to project a closure well
in advance. To allow federally
permitted LAGC scallop vessels to
continue taking trips in the NGOM
Scallop Management Area during the
period necessary to publish and receive
comments on a proposed rule would
result in vessels harvesting more than
the 2021 LAGC TAC for the NGOM
Scallop Management Area. This would
result in excessive fishing effort in the
area thereby undermining conservation
objectives of the Atlantic Sea Scallop
Fishery Management Plan and requiring
more restrictive future management
measures to make up for the excessive
harvest. Also, the public had prior
notice and full opportunity to comment
on this closure process when we put the
final NGOM management provisions in
place for the 2021 fishing year on March
31, 2020 (85 FR 17754).

Authority: 16 U.S.C. 1801 et seq.

Dated: May 5, 2021.
Jennifer M. Wallace,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 2021-09869 Filed 5-5-21; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 210504-0098]
RIN 0648-BK18

Fisheries of the Exclusive Economic
Zone Off Alaska; Removing the
Processing Restrictions on
Incidentally Caught Squid and Sculpin
Species in the Gulf of Alaska and
Bering Sea and Aleutian Islands
Groundfish Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues regulations to
remove the regulatory restriction that
limits processing of squids and sculpins
to fishmeal only. This final rule is
necessary to allow the processing and
sale of squids and sculpins as products
other than fishmeal and thereby to help
prevent waste of the incidental catch of
these ecosystem component (EC)
species. This final rule is intended to
promote the goals and objectives of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the Fishery
Management Plans (FMP) for
Groundfish of the Gulf of Alaska (GOA)
and Bering Sea and Aleutian Islands
Management Area (BSAI) (Groundfish
FMPs), and other applicable laws.

DATES: Effective June 9, 2021.

ADDRESSES: Electronic copies of the
Regulatory Impact Review (referred to as
the “Analysis”) and the National
Environmental Policy Act Categorical
Exclusion prepared for this final rule
may be obtained from
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Megan Mackey, 907-586—7228.

SUPPLEMENTARY INFORMATION:
Authority for Action

NMFS manages the groundfish
fisheries in the exclusive economic zone
(EEZ) of the BSAI and GOA under the
Groundfish FMPs. The North Pacific
Fishery Management Council (Council)
prepared the Groundfish FMPs under
the authority of the Magnuson-Stevens
Act, 16 U.S.C. 1801 et seq. Regulations
governing U.S. fisheries and
implementing the Groundfish FMPs
appear at 50 CFR parts 600 and 679.

The proposed rule to implement this
action was published in the Federal
Register on February 26, 2021, with
comments invited through March 29,
2021 (86 FR 11716). NMFS received 5
comment letters containing a total of 3
unique comments. The comments are
summarized and responded to under the
heading Comments and Responses
below.

A detailed review of the provisions
and rationale for this action is provided
in the preamble to the proposed rule (86
FR 11716, February 26, 2021) and is
briefly summarized in this final rule.

Background

Squids and sculpins are defined in
the EC category of the Groundfish FMPs.
Directed fishing for EC species is
prohibited. Incidental catch of squid
species is retained in some groundfish
fisheries and often utilized to prevent
waste. Typically, sculpins are not

retained but can be in some
circumstances.

The Council’s 2017 and 2019 actions
to reclassify squids and sculpins,
respectively, into the EC category of the
Groundfish FMPs were based on the
best available scientific information and
were consistent with the National
Standard (NS) guidelines. The Federal
rulemakings to implement the Council’s
actions prohibited the use or sale of
incidentally caught squids and sculpins
unless processed into fishmeal, in
accordance with the regulations
governing other EC species (85 FR
41427, July 10, 2020 (sculpin); 83 FR
31460, July 6, 2018 (squid)). The
purpose of this action is to provide
flexibility for the use of incidentally
caught squids and sculpins, thereby
reducing the waste of these EC species,
and aligning the regulations with the
long-standing use of incidentally caught
squid species as bait.

The following sections of this
preamble provide:

o A brief history of the restriction on
processing and sale of squids and
sculpins,

¢ The expected effects of and need for
this action, and

¢ A description of the regulatory
change made by this final rule.

Brief History of the Restriction on
Processing and Sale of Squids and
Sculpins

EC species are stocks that a fishery
management council (council) or the
Secretary of Commerce (Secretary) has
determined do not require conservation
and management, but desire to list in an
FMP in order to achieve ecosystem
management objectives (50 CFR
600.305(c)(5) and (d)(13) and 50 CFR
600.310(d)(1)). Retention and personal
use of some EC species in the
Groundfish FMPs (forage fish,
grenadiers, squids, and sculpins) is
allowed up to the applicable maximum
retainable amount (MRA), which is the
proportion or percentage of retained
catch of a species closed for directed
fishing (incidental catch species) to the
retained catch of a species open for
directed fishing (basis species) (50 CFR
679.20(e) and (i)). Current Federal
regulations at 50 CFR 679.20(i)(4) and
(5) prohibit the processing, barter, trade,
and sale of EC species in Alaska (forage
fish, grenadiers, squids, and sculpins)
unless they are processed as fishmeal.

Amendment 96 to the BSAI FMP and
Amendment 87 to the GOA FMP
(Amendments 96/87) (75 FR 61639,
October 6, 2010) established the EC
category and designated prohibited
species (defined in Table 2b to 50 CFR
part 679, to include salmon, steelhead
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trout, crab, halibut, and herring) and
forage fish (defined in Table 2c to 50
CFR part 679 and §679.20(i)) as EC
species in both the Groundfish FMPs.

When Amendments 96/87 were
recommended by the Council in 2010,
the Council’s stated intention was that
prohibited species and forage fish
would be in the new EC category.
Because the retention, processing, and
sale of prohibited species and forage
fish was not permitted before their
placement in the EC category, those
restrictions remained in place and
unchanged under Amendments 96/87.
The Council did not indicate whether it
intended that species added to the EC
category at a later date would be subject
to those same restrictions.

When the Council took action to
recommend reclassifying squids in the
EC category in 2017, harvesters and
processors expected that incidentally
caught squids in the groundfish
fisheries could be processed and sold as
bait, consistent with long-standing and
common practice. Similarly, when the
Council recommended reclassifying
sculpins in the EC category in 2019,
there was some interest in exploring
food fish markets for incidentally caught
sculpins, which have rarely been
retained or processed. However, once
squids and sculpins were reclassified in
the EC category, existing Federal
regulations at 50 CFR 679.20(i) applied
to all EC species and prohibited the
processing, barter, trade, and sale of
squids and sculpins as anything other
than fishmeal.

In October 2019, the Council initiated
an analysis to reconsider the processing
and sale restrictions on squids and
sculpins in the EC category. No other
species in the EC category were
considered in this analysis. As a result,
processing and sale restrictions will
remain in place for prohibited species,
forage fish, and grenadiers under this
action.

The Expected Effects of and Need for
This Action

Pursuant to this action, NMFS
continues to manage squids and
sculpins as EC species in the
Groundfish FMPs. Directed fishing of
squids and sculpins continues to be
prohibited, and retention of squids and
sculpins up to the MRA of 20 percent
continues to be permitted.
Recordkeeping and reporting
requirements are maintained. The only
change to current regulations is to
remove the processing restrictions
limiting processing and sale of squids
and sculpins to fishmeal and include
new regulations on allowable fish
products for squids and sculpins.

Specifically, the regulations provide
that retained catch of squids and
sculpins not exceeding the MRA may be
sold to a processor or processed into any
product form—including (but not
limited to) fishmeal, bait, and whole
fish/food fish—for sale, barter, or trade.
All other regulations pertaining to EC
species remain in place.

The Council determined, and NMFS
agrees, that this action will provide
groundfish harvesters and processors
with additional flexibility to conduct
their business in an efficient manner by
providing them with more options for
the processing and sale of incidentally
caught squids and sculpins up to the
MRA, and will help reduce waste of
these incidentally caught species.

Final Rule

This final rule removes the regulatory
restriction that limits processing of
incidentally caught squids and sculpins
to fishmeal only and allows retained
catch of squids and sculpins not
exceeding the MRA to be sold to a
processor or to be processed into any
product form. This final rule is
necessary to allow the processing and
sale of squids and sculpins as products
other than fishmeal and to help prevent
waste of the incidental catch of these
species. To make that change, this final
rule revises language in 50 CFR
679.20(i).

Comments and Responses

NMFS received 5 comment letters
containing a total of 3 unique
comments.

Comment 1: Three commenters
expressed support for this action.

Response: NMFS acknowledges these
comments.

Comment 2: One commenter
expressed support while also noting a
concern that this action could encourage
the fishing industry to push the limits
of the MRA for squids and sculpins to
obtain profit.

Response: Based on the Analysis,
there is limited profit reason to expect
the MRA to be pushed to its limits given
that squids are low value and there is no
current market for sculpins. The
primary use of incidentally caught
squids would be bait, however squids
do not represent a significant portion of
production for any processing
community in the BSAI or GOA. In
addition, the existing MRA for squids
and sculpins of 20 percent is an
appropriate and effective way to restrict
retention while still allowing flexibility
in operations. The MRA of 20 percent
for squids and sculpins has been in
place even before these species were
moved to the EC category when there

were no processing restrictions. At that
time the instances of exceeding the 20
percent MRA were very rare. Finally,
catch monitoring is in place to monitor
whether the MRA is exceeded. If there
are overages, that would be a regulatory
violation that could result in
enforcement action.

Comment 3: One commenter stated
that the classification of squids and
sculpins as EC species is illegal and
asserted that removing processing
restrictions on squids and sculpins is
inconsistent with the Magnuson-Stevens
Act and NMFS’s regulatory guidance.
Specifically, the commenter stated that
EC species do not have conservation
and management measures and that
NMFS is not able to prevent overfishing
consistent with NS 1 without such
measures. The commenter also stated
that classifying species as EC species
does not address NS 9’s requirements to
reduce bycatch to the extent practicable.
Finally, the commenter asserts that the
classification of squids and sculpins in
the EC category is not consistent with
the NS guidelines, and that the EC
category is not authorized by, or
consistent with, the Magnuson-Stevens
Act.

Response: This general issue of the
classification of EC species is outside
the scope of this narrow rulemaking.
However, we note that, when NMFS
revised the NS guidelines in 2016 (81
FR 71858, October 18, 2016), NMFS
included a new regulatory section
addressing stocks in need of
conservation and management (50 CFR
600.305(c)). The concept of EC species
had been introduced in an even earlier
2009 rulemaking to revise the NS
guidelines, and the 2016 rule was clear
that it intended to provide further
guidance on the question of what stocks
require conservation and management
without changing the previous 2009
guidance on the optional usage of EC
species. NMFS addressed this in the
2016 final rule, and also responded to
comments regarding whether 50 CFR
600.305(c) was consistent with the
Magnuson-Stevens Act and its
definition of “‘conservation and
management” at 16 U.S.C. 1802(5) (81
FR 71858, see Comments and Responses
Five, Seven, and Eleven). Those
responses and the explanations
regarding the 2009 and 2016
rulemakings are not repeated here.

While the commenter also argues that
the classification of squids and sculpins
as EC species was not consistent with
the NS and NS guidelines, that issue is
likewise outside the scope of this
specific rulemaking. The classification
of squids and sculpins as EC species
occurred in previous rulemakings (85
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FR 41427, July 10, 2020 (sculpin); 83 FR
31460, July 6, 2018 (squid)). A detailed
review of the provisions and rationale
for those actions is provided in their
accompanying rulemakings. This action
does not change the EC status of squids
and sculpins, MRAs for squids and
sculpins, or recordkeeping and
reporting requirements. The only
change to current regulations is to
remove the processing restrictions
limiting processing and sale of squids
and sculpins to fishmeal, and include
new regulations on allowable fish
products for squids and sculpins. As
noted in Section 4.6 of the Analysis, this
action would not be expected to
increase the amount of squids and
sculpins caught incidentally, as this
action addresses only whether that
incidental harvest could be processed
and sold.

In the prior actions classifying squids
and sculpins as EC species, the Council
and NMFS considered the Magnuson-
Stevens Act’s requirements, including
the NS, and the NS guidelines.
Regarding the EC status of squids and
sculpins, if conservation and
management is determined to be not
necessary for a species, a council may
recommend moving that species to the
EC category of the FMP and adopting
management measures for that species.
Any recommendation by a council as to
whether conservation and management
is required for a species needs to be
consistent with the NS of the
Magnuson-Stevens Act. The NS general
guidelines at 50 CFR 600.305(c) lay out
a non-exhaustive list of 10 factors a
council should consider when deciding
whether stocks require conservation and
management. The Council and NMFS
considered these 10 factors for both
squids and sculpins and determined in
those prior actions that, because there is
no directed fishing for these species and
because there are few economic or
ecological benefits to be gained by
managing squids and sculpins as target
stocks, moving these species to the EC
category of the Groundfish FMPs was
consistent with 50 CFR 600.305(c) and
was consistent with the Magnuson-
Stevens Act’s NS. Both analyses for
moving squids and sculpins to the EC
category indicated that neither species
was experiencing overfishing, and, in
the absence of a directed fishery, squids
and sculpins are very unlikely to
become overfished. The 20 percent
MRA for both species, which remains in
place as it was before both species were
moved to the EC, along with the
retention of recordkeeping and reporting
requirements, will ensure that there is
no overfishing in accordance with NS 1.

In addition, the Council and NMFS
considered measures to minimize
incidental catch and mortality of EC
species, consistent with NS 9, and to
protect their role in the ecosystem,
consistent with 50 CFR 600.305(c)(5).
EC species do not require specification
of biological reference points, but will
be monitored as new, pertinent
scientific information becomes available
to determine changes in their status or
their vulnerability to groundfish
fisheries. By prohibiting directed
fishing, maintaining the MRA, and
maintaining recordkeeping and
reporting requirements, the Council and
NMFS recognized in those prior actions
that the status quo is effectively being
maintained while precluding any
significant increase in bycatch.
Retention of recordkeeping and
reporting requirements provides
information necessary should bycatch
increase to levels such that conservation
and management become necessary.

The Council has multiple tools to
manage incidental catch, including
maintaining a MRA to meet Council
objectives. Contrary to the commenter’s
assertion that EC species do not have
conservation and management
measures, there are management
measures in place for all EC species,
consistent with 50 CFR 600.305(c)(5),
and EC species continue to be listed and
managed under the Groundfish FMPs.
This includes a prohibition on directed
fishing, a limit on retention (the 20
percent MRA for squids and sculpins),
and recordkeeping and reporting
requirements to track retention of EC
species. As stated above, this
rulemaking does not change any of these
management measures for squids and
sculpins (or any other EC species).

With regard to this specific action
(removing processing restrictions on
squids and sculpins), these species
would continue to be managed as EC
species in the Groundfish FMPs.
Targeting of squids and sculpins would
continue to be prohibited, but retention
of squids and sculpins up to the MRA
of 20 percent would be permitted.
Recordkeeping and reporting
requirements would be maintained. The
purpose of this action is to help prevent
waste of the incidental catch of these
species up to the 20 percent MRA and
to align regulations with the
longstanding use of squid bycatch as
bait. Preventing waste of incidentally
caught species increases net benefits to
the nation. In sum, as Section 5 of the
Analysis for this action indicates, this
action is consistent with the Magnuson-
Stevens Act, the NS, and NMFS
regulatory guidance. Specifically, the
removal of processing restrictions on

squids and sculpins mitigates the waste
of these incidentally caught species,
while management measures remain in
place as tools to minimize and monitor
bycatch of these species, to protect the
roles of these species in the ecosystem,
and to determine if later changes are
necessary to their EC status.

Changes From the Proposed Rule

No changes were made from the
proposed rule.

Classification

Pursuant to section 304(b)(3) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
Council’s regulatory amendment, the
Groundfish FMPs, other provisions of
the Magnuson-Stevens Act, and other
applicable laws.

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866.

Certification Under the Regulatory
Flexibility Act

The Chief Counsel for Regulation for
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

This final rule contains no
information collection requirements
under the

Paperwork Reduction Act of 1995.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: May 5, 2021.
Samuel D. Rauch, III
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For reasons set out in the preamble,
NMFS amends 50 CFR part 679 as
follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for part 679
continues to read as follows:
Authority: 16 U.S.C. 773 et seq.; 1801 et

seq.; 3631 et seq.; Pub. L. 108—447; Pub. L.
111-281.
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m 2.In §679.20, revise paragraph (i) to
read as follows:

§679.20 General limitations.

* * * * *

(i) Forage fish, grenadiers, squids, and
sculpins—(1) Definition. See Table 2c to
this part.

(2) Applicability. The provisions of
this paragraph (i) apply to all vessels
fishing for groundfish in the BSAI or
GOA, and to all vessels processing
groundfish harvested in the BSAI or
GOA.

(3) Closure to directed fishing.
Directed fishing for forage fish,
grenadiers, squids, and sculpins is
prohibited at all times in the BSAI and
GOA.

(4) Limits on sale, barter, trade, and
processing of forage fish and grenadiers.
The sale, barter, trade, or processing of
forage fish and grenadiers is prohibited,
except as provided in paragraph (i)(5) of
this section.

(5) Allowable fishmeal production of
forage fish and grenadiers. Retained
catch of forage fish or grenadiers not

exceeding the maximum retainable
amount may be processed into fishmeal
for sale, barter, or trade.

(6) Allowable fish products for squids
and sculpins. Retained catch of squids
and sculpins not exceeding the
maximum retainable amount may be
sold to a processor or processed into any
product form, including (but not limited
to) fishmeal, bait, and whole fish/food
fish, for sale, barter, or trade.

* * * * *
[FR Doc. 2021-09845 Filed 5-7—21; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF HOMELAND
SECURITY

U.S. Citizenship and Immigration
Services

8 CFR Parts 1, 103, 204, 207, 208, 209,
210, 212, 214, 215, 216, 235, 236, 240,
244, 245, 245a, 264, 287, 316, 333 and
335

[CIS No. 2644-19; DHS Docket No. USCIS-
2019-0007]

RIN 1615-AC14

Collection and Use of Biometrics by
U.S. Citizenship and Immigration
Services; Withdrawal

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Proposed rule; withdrawal.

SUMMARY: The U.S. Department of
Homeland Security (DHS) is
withdrawing a proposed rule that
published on September 11, 2020. The
notice of proposed rulemaking proposed
to amend DHS regulations concerning
the use and collection of biometrics in
the enforcement and administration of
immigration laws by U.S. Citizenship
and Immigration Services, U.S. Customs
and Border Protection, and U.S.
Immigration and Customs Enforcement.
DATES: DHS withdraws the proposed
rule as of May 10, 2021.

ADDRESSES: The docket for this
withdrawn proposed rule is available at
http://www.regulations.gov. Please
search for docket number USCIS-2019-
0007.

FOR FURTHER INFORMATION CONTACT:
Steven Kvortek, Security and Public
Safety Division Acting Chief, Office of
Policy and Strategy, U.S. Citizenship
and Immigration Services, DHS, 5900
Capital Gateway Drive, Camp Springs,
MD 20746; telephone 240-721-3000
(this is not a toll-free number).
Individuals with hearing or speech
impairments may access the telephone
numbers above via TTY by calling the
toll-free Federal Information Relay
Service at 1-877-889-5627 (TTY/TDD).

SUPPLEMENTARY INFORMATION: On
September 11, 2020, DHS published a
notice of proposed rulemaking (NPRM
or proposed rule) titled “Collection and
Use of Biometrics by U.S. Citizenship
and Immigration Services” in the
Federal Register (85 FR 56338). This
rule proposed to amend DHS
regulations concerning the use and
collection of biometrics in the
enforcement and administration of
immigration laws by U.S. Citizenship
and Immigration Services (USCIS), U.S.
Customs and Border Protection (CBP),
and U.S. Immigration and Customs
Enforcement (ICE). DHS is withdrawing
the September 11, 2020, NPRM for a
number of reasons.

In response to the NPRM, DHS
received 5,147 comments during the 30-
day public comment period, and 192
comments on the rule’s information
collection requirements before the
comment period ended. Commenters
consisted of individuals, advocacy
groups, legal service providers,
professional associations, State or local
governments, and social organizations.
The majority of commenters expressed
general opposition to the rule,
mentioning immigration policy
concerns, general privacy concerns, and
economic concerns (both to individuals
and communities). Many commenters
wrote that the rule was unnecessary,
offensive, an invasion of privacy, would
infringe on freedoms, and violate the
respect, privacy rights, and civil
liberties of U.S. citizens, legal
immigrants, noncitizens, victims of
domestic violence, other vulnerable
parties, and children. Many commenters
stated that the rule was overly broad,
highly invasive, and would impose
excessive monetary costs on applicants
and result in administrative delays in
adjudicating immigration benefit
requests that are already subjected to
backlogs and long waits.

Executive Order 14012, “Restoring
Faith in Our Legal Immigration Systems
and Strengthening Integration and
Inclusion Efforts for New Americans,”
in section 3(a)(i), instructs the Secretary
of Homeland Security to identify
barriers that impede access to
immigration benefits. 86 FR 8277, (Feb.
5,2021) (“E.O. 14012”). Having
reviewed the public comments received
in response to the NPRM in light of
Executive Order 14012, DHS has
decided to withdraw the NPRM. The

proposed rule was intended to provide
DHS with the flexibility to change its
biometrics collection practices and
policies to ensure that necessary
adjustments can be made to meet
emerging needs, enhance the use of
biometrics beyond background checks
and document production to include
identity verification and management in
the immigration lifecycle, enhance
vetting to lessen the dependence on
paper documents to prove identity and
familial relationships, preclude
imposters, and improve the consistency
in biometrics terminology within DHS.
DHS still supports the goals of the
NPRM to have flexibility in its
immigration benefit administration
biometrics collection practices and
policies and enhance the use of
biometrics for identity verification and
management but not in a way that
conflicts with Executive Order 14012.
DHS, USCIS, CBP, and ICE remain
committed to national security, identity
management, fraud prevention and
program integrity, and will continue to
require the submission of biometrics
where appropriate. See, e.g., INA
section 333 and 335 (requiring
submission of photographs and a
personal investigation before an
application for naturalization may be
approved); INA section 264(a) (directing
the collection of fingerprints for the
purpose of registering aliens); 8 U.S.C.
1732(b)(1) (requiring that alien visas and
other travel and entry documents use
biometric identifiers); 8 U.S.C. 1365a—
1365b (requiring creation of a biometric
data system for national security
purposes). DHS may engage in a future
rulemaking to enhance our biometrics
requirements while not hindering access
to the immigration system and
protecting privacy and civil liberties.

However, commenters suggested that
the breadth of the biometrics
submission requirements that were
proposed in the proposed rule are more
than what is necessary to meet the
requirements of the adjudication of
immigration and naturalization benefits.
DHS has considered the commenters
concerns, and believe some of them may
be justified and require additional
deliberation. Accordingly, DHS is
withdrawing the NPRM and will
analyze the entirety of the NPRM in the
context of the directive in E.O. 14012
and what changes may be appropriate
and consistent with DHS’s needs,
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policies, and applicable law. In the
meantime, DHS’ current biometrics
collection practices and policies are
sufficient to meet the statutory and
regulatory requirements for document
production and the vetting of any
applicant, petitioner, sponsor,
beneficiary, or individual filing or
associated with an immigration benefit
or request, including United States
citizens.

Authority

As stated in the NPRM, DHS has
general and specific statutory authority
to collect or require submission of
biometrics from applicants, co-
applicants, petitioners requestors,
derivatives, beneficiaries and others
directly associated with a request for
immigration benefits; and for purposes
incident to apprehending, arresting,
processing, and care and custody of
aliens. 85 FR 56347. DHS is
withdrawing the NPRM using those
same authorities.

Alejandro N. Mayorkas,

Secretary, U.S. Department of Homeland
Security.

[FR Doc. 2021-09671 Filed 5-7-21; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Citizenship and Immigration
Services

8 CFR Parts 106, 241, and 274a

[CIS No. 2653-19; DHS Docket No. USCIS-
2019-0024]

RIN 1615-AC40

Employment Authorization for Certain
Classes of Aliens With Final Orders of
Removal; Withdrawal

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Proposed rule; withdrawal.

SUMMARY: The U.S. Department of
Homeland Security (DHS) is
withdrawing a notice of proposed
rulemaking (NPRM) that published on
November 19, 2020. The NPRM
proposed to revise DHS regulations
governing employment authorization for
individuals who have a final order of
removal and are released from DHS
custody on an order of supervision. The
NPRM also proposed to amend DHS
regulations to clearly indicate the
employment eligibility of individuals
who have been granted deferral of
removal based on the United States’
obligations under the Convention

Against Torture and Other Cruel,
Inhuman or Degrading Treatment or
Punishment (CAT).

DATES: DHS withdraws the NPRM as of
May 10, 2021.

ADDRESSES: The docket for this
withdrawn proposed rule is available at
http://www.regulations.gov. Please
search for docket number USCIS-2019—
0024.

FOR FURTHER INFORMATION CONTACT:
Steven P. Kvortek, Acting Chief,
Security and Public Safety Division,
Office of Policy and Strategy, U.S.
Citizenship and Immigration Services,
DHS, 5900 Capital Gateway Drive, Camp
Springs, MD 20746; telephone 240-721—
3000 (this is not a toll-free number).
Individuals with hearing or speech
impairments may access the telephone
numbers above via TTY by calling the
toll-free Federal Information Relay
Service at 1-877-889-5627 (TTY/TDD).
SUPPLEMENTARY INFORMATION: On
November 19, 2020, DHS published an
NPRM titled “Employment
Authorization for Certain Classes of
Aliens With Final Orders of Removal.”
(85 FR 74196). This NPRM proposed to
eliminate employment authorization
under 8 CFR 274a.12(c)(18) for
individuals who have a final order of
removal and are released on an order of
supervision with a narrow exception.
DHS also proposed to amend its
regulations to clearly indicate that
individuals who have been granted CAT
deferral of removal would be
employment authorized based on their
grant of CAT deferral of removal.

In response to the NPRM, DHS
received more than 302 comments
during the 30-day public comment
period. Nearly 98 percent of
commenters opposed the proposed rule
with several commenters specifically
requesting that DHS withdraw the
NPRM.1 Less than 2 percent expressed
support for the rule with such
commenters generally supporting the
rule because they believed it would
deter illegal immigration and protect
U.S. workers. The commenters who
opposed the NPRM argued that it would
significantly limit the ability of
individuals who have a final order of
removal and are released on an order of
supervision to legally work, be self-
sufficient, and support their families,
which may include U.S. citizen children
and lawful permanent resident spouses
or partners. Several commenters also
noted the proposed rule would impose
exorbitant costs and burdens on U.S.

1Comments may be viewed at the Federal Docket

Management System (FDMS) at http://
www.regulations.gov, docket number USCIS-2019-
0024.

employers related to labor turnover and
the proposed E-Verify requirement.
Various state and local agencies,
including Attorneys General from 15
states, also opposed the rule on the basis
it would decrease tax revenue, deny
states various revenue streams, and
increase costs related to state-funded
public benefit programs. Many
commenters also disagreed with the
NPRM’s assertion that the proposed
changes would incentivize individuals
with final orders of removal to leave the
United States. They argued that the
majority of individuals who have a final
order of removal and are released on an
order of supervision are in the United
States with DHS’s acknowledgment, as
reflected by their release on an order of
supervision, and that DHS’s inability to
remove them primarily stems not from
inaction on the individual’s part but due
to the unwillingness of foreign
governments to issue them travel
documents and cooperate in their
repatriation.

The NPRM stemmed from two
executive orders issued by President
Trump, which have been revoked since
the publication of the NPRM. DHS
initiated the regulatory action pursuant
to Executive Order 13768, “Enhancing
Public Safety in the Interior of the
United States” (Jan. 24, 2017) and
Executive Order 13788, “Buy American
and Hire American” (Apr. 18, 2017).
These executive orders directed DHS to
revise or rescind any regulations
inconsistent with these orders. DHS
issued the NPRM after determining that
the current regulations at 8 CFR
274a.12(c)(18) could be inconsistent
with the above-mentioned executive
orders.

On January 20, 2021, President Biden
issued Executive Order 13993,
“Revision of Civil Immigration
Enforcement Policies and Priorities,”
which revoked Executive Order 13768.
Further, on January 25, 2021, President
Biden issued Executive Order 14005,
“Ensuring the Future Is Made in All of
America by All of America’s Workers,”
which revoked Executive Order 13788.
Executive Orders 13993 and 14005
directed agencies to review, revise, or
rescind any agency actions or guidance
inconsistent with the executive orders.

Having reviewed the NPRM and the
public comments in light of Executive
Orders 13993 and 14005, DHS has
decided to withdraw the NPRM. The
original bases and rationale for
promulgating the NPRM no longer align
with the current Administration’s
immigration enforcement priorities.
This Administration is focused on
protecting the interests of American
workers by ensuring the “[Federal
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Government] . . . procure[s] goods,
products, materials, and services from
sources that will help American
businesses compete in strategic
industries and help America’s workers
thrive.” By withdrawing the proposed
rule, the Administration will allow
individuals with final orders of removal
who are released from DHS custody on
an order of supervision, and are in a
position to work, to continue to work for
American businesses that provide
services in key industries and to
supplement the existing U.S. workforce.

As noted in Executive Order 13933,
which articulates the Administration’s
overarching values and priorities on
civil immigration enforcement, “‘the task
of enforcing the immigration laws is
complex and requires setting priorities
to best serve the national interest.” 2
DHS has been directed to focus its
limited resources on national and
border security, addressing the
humanitarian challenges at the southern
border, and ensuring public health and
safety.3 In doing so, DHS must develop
enforcement priorities and use its
limited resources to pursue those
priorities. Additionally, the limited
resources of the agency and the
significant operational challenges
caused by the COVID-19 pandemic do
not allow DHS to respond to all
immigration violations or remove all
individuals with a final order of
removal.* DHS’s enforcement priorities,
including removals, are to be focused on
national security, public safety, and
border security.5

DHS believes that continuing to
provide employment authorization to
individuals who have a final order of
removal and are released from DHS
custody on an order of supervision is
consistent with this Administration’s
values and priorities on immigration
enforcement. It will allow individuals
who do not fall within the
Administration’s enforcement priorities
and who are still in the United States to
continue to qualify for employment
authorization, to legally work, remain
self-sufficient, and support their
families, which in many instances
include U.S. citizen children.

This withdrawal notice does not affect
the continued employment eligibility of
individuals who have been granted CAT

2 See Exec. Order No. 13993, 86 FR 7051, Sec. 1
(Jan. 25, 2021).

31d.

4 See Acting ICE Director Tae Johnson, “Interim
Guidance: Civil Immigration Enforcement and
Removal Priorities,” Feb. 18, 2021, available at:
https://www.ice.gov/doclib/news/releases/2021/
021821 _civil-immigration-enforcement_interim-
guidance.pdf (last visited March 3, 2021).

51d.

deferral of removal. Such individuals
currently qualify for employment
authorization under 8 CFR
274a.12(c)(18) and will continue to do
so. The primary purpose behind the
proposed regulatory amendments
related to individuals with CAT deferral
of removal was to clearly indicate in the
regulations that individuals with CAT
deferral of removal are eligible for
employment authorization. Even though
DHS is not pursuing the proposed
regulatory amendments at this time,
individuals who are granted CAT
deferral of removal will continue to
qualify for employment authorization
under 8 CFR 274a.12(c)(18). DHS plans
to consider similar regulatory
amendments clarifying eligibility for
employment authorization for
individuals with CAT deferral of
removal as part of future rulemaking
efforts consistent with DHS’s priorities,
policies, and applicable law.

For all the reasons discussed above,
DHS is withdrawing the NPRM.

Authority

As stated in the NPRM, DHS has
general and specific statutory authority
to detain individuals with final orders
of removal, release such individuals
from custody on an order of
supervision, and grant them
employment authorization. 85 FR
74211. DHS is withdrawing the NPRM
using those same authorities. Executive
Order 13993, “Revision of Civil
Immigration Enforcement Policies and
Priorities;” Executive Order 14005,
“Ensuring the Future Is Made in All of
America by All of America’s Workers;”
8 U.S.C. 1324a(h)(3); and 8 U.S.C.
1231(a)(7).

Alejandro N. Mayorkas,

Secretary, U.S. Department of Homeland
Security.

[FR Doc. 2021-09670 Filed 5-7-21; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF ENERGY

10 CFR Part 431
[EERE-2011-BT-DET-0045]
RIN 1904-AC55

Energy Conservation Program:
Coverage Determination for
Commercial and Industrial Fans

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information.

SUMMARY: The U.S. Department of
Energy (“DOE”) requests comment on a

potential definition of “commercial and
industrial fan” for consideration in
determining whether such equipment
should be classified as covered
equipment under Part C of Title III of
the Energy Policy and Conservation Act,
as amended. DOE welcomes written
comments from the public on any
subject within the scope of this
document (including topics not raised
in this RFI), as well as the submission
of data and other relevant information.

DATES: Written comments and
information are requested and will be
accepted on or before May 25, 2021.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2011-BT-DET-0045, by
any of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: to
commercialindustrialfansDET0045@
ee.doe.gov. Include docket number
EERE-2011-BT-DET-0045 in the
subject line of the message.

No telefacsimiles (“faxes’’) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
III of this document.

Although DOE has routinely accepted
public comment submissions through a
variety of mechanisms, including postal
mail and hand delivery/courier, the
Department has found it necessary to
make temporary modifications to the
comment submission process in light of
the ongoing Covid-19 pandemic. DOE is
currently suspending receipt of public
comments via postal mail and hand
delivery/courier. If a commenter finds
that this change poses an undue
hardship, please contact Appliance
Standards Program staff at (202) 586-
1445 to discuss the need for alternative
arrangements. Once the Covid-19
pandemic health emergency is resolved,
DOE anticipates resuming all of its
regular options for public comment
submission, including postal mail and
hand delivery/courier.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
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that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
http://www.regulations.gov/docket/
EERE-2011-BT-DET-0045. The docket
web page contains instructions on how
to access all documents, including
public comments, in the docket. See
section III for information on how to
submit comments through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Mr. Jeremy Dommu, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
9870. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mr. Pete Cochran, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC, 20585-0121.
Telephone: (202) 586—9496. Email:
peter.cochran@hq.doe.gov.

For further information on how to
submit a comment or review other
public comments and the docket,
contact the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction

A. Authority

B. Background
II. Request for Information
III. Submission of Comments

I. Introduction

The following section briefly
discusses the statutory authority
underlying this request for information,
as well as some of the historical
background relevant to the potential
inclusion of commercial and industrial
fans as covered equipment under the
Energy Policy and Conservation Act, as
amended (“EPCA”).1

A. Authority

EPCA authorizes DOE to regulate the
energy efficiency of a number of
consumer products and certain
industrial equipment. (42 U.S.C. 6291—
6317) Title III, Part C2 of EPCA
established the Energy Conservation
Program for Certain Industrial

1 All references to EPCA in this document refer
to the statute as amended through the Energy Act
of 2020, Public Law 116—260 (Dec. 27, 2020).

2For editorial reasons, upon codification in the
U.S. Code, Part C was redesignated Part A—1.

Equipment, which sets forth a variety of
provisions designed to improve energy
efficiency of certain commercial and
industrial equipment (hereafter referred
to as “covered equipment”).

EPCA specifies a list of equipment
that constitutes covered equipment. (42
U.S.C. 6311(1)) EPCA also provides that
“covered equipment” includes any
other type of industrial equipment for
which the Secretary of Energy
(“Secretary”’) determines inclusion is
necessary to carry out the purpose of
this part. (42 U.S.C. 6311(1)(L); 42
U.S.C. 6312(b)) EPCA specifies the types
of industrial equipment that can be
classified as covered equipment. This
industrial equipment includes fans and
blowers. (42 U.S.C. 6311(2)(B)(ii) and
(iii)) Additionally, in order to be
classified as covered equipment, the
industrial equipment must be of a type
that: (1) Consumes, or is designed to
consume, energy in operation; (2) is
distributed in commerce for industrial
or commercial use; and (3) is not a
covered product as defined in 42 U.S.C.
6291(a)(2). (42 U.S.C. 6311(2)(A))

B. Background

On June 28, 2011, DOE published a
notice of proposed determination of
coverage that fans, blowers, and fume
hoods qualify as covered equipment. 76
FR 37678 (“June 2011 NOPD”’). DOE
also proposed definitions for the terms
“fan,” “blower,” and “fume hood.”

In the June 2011 NOPD, DOE
preliminarily determined that coverage
of fans, blowers, and fume hoods is
necessary to carry out the purposes of
Part A—1 because coverage will promote
the conservation of energy supplies. 76
FR 37678, 37680. DOE estimated that
technologies exist which can reduce the
electricity consumption of fans and
blowers by as much as 20 percent and
that there are technologies and design
strategies for fume hoods that could
reduce energy by 50 percent. Id. DOE
requested comment on the proposed
definitions and its preliminary
determination that coverage of fans,
blower, and fume hoods is necessary to
carry out the purposes of Part A-1. 76
FR 37678, 37682.

In parallel with the proposed
determination rulemaking process, DOE
published notice of a framework
document that detailed an analytical
approach for developing potential
energy conservation standards for
commercial and industrial fans and
blowers should the Secretary classify
such industrial equipment as covered
equipment.3 78 FR 7306 (February 1,

3 The framework document is available at https://
www.regulations.gov/document?D=EERE-2013-BT-

2013). The January 2013 Framework
Document included revised definitions
for “fan” and “blower.”

DOE also established a negotiated
rulemaking working group under the
Appliance Standards and Rulemaking
Federal Advisory Committee to
negotiate proposed definitions, test
procedures and energy conservation
standards for commercial and industrial
fans and blowers. The Working Group
held 16 meetings and three webinars
and concluded its negotiations on
September 3, 2015, with the approval of
a term sheet containing
recommendations for DOE.4

On January 10, 2020, DOE received a
petition from the Air Movement and
Control Association (AMCA),
International, Air Conditioning
Contractors of America, and Sheet Metal
& Air Conditioning Contractors of
America requesting that DOE establish a
Federal test procedure for certain
categories of fans based on an upcoming
industry test method, AMCA 214, Test
Procedure for Calculating Fan Energy
Index (FEI) for Commercial and
Industrial Fans and Blowers. DOE
published a notice of petition and
request for public comment. 85 FR
22677 (April 23, 2020) (“April 2020
Notice of Petition”).

To date DOE has not classified
commercial and industrial fans as
covered equipment and has not
proposed test procedures or energy
conservation standards for this
equipment.

II. Request for Information

Although EPCA lists fans and blowers
as types of industrial equipment, these
terms are not defined. As noted, DOE
proposed definitions for “fan” and
“blower” in the June 2011 NOPD.
Specifically, DOE proposed the
following definitions:

A fan is an electrically powered device
used in commercial or industrial systems to
provide a continuous flow of a gas, typically
air, for ventilation, circulation, or other
industrial process requirements. Fans are
classified as axial or centrifugal. Axial fans
move an airstream along the axis of the fan.
Centrifugal fans generate airflow by
accelerating the airstream radially. A fan may
include some or all of the following
components: motor and motor controls, rotor
or fan blades, and transmission and housing.

A blower is a type of centrifugal fan.

June 2011 NOPD, 76 FR 37678, 37679.
Taking into consideration the comments

STD-0006-0001 (“January 2013 Framework
Document”).

4 All Working Group documents, including the
term sheet, are available at: https://
www.regulations.gov/docket/EERE-2013-BT-STD-
0006.
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received to the June 2011 NOPD, DOE
considered the following definitions for
“fan” and “blower” in the January 2013
Framework Document:

Commercial/Industrial Fan: A device used
in commercial or industrial systems to
provide a continuous flow of a gas, typically
air, by an impeller fit to a shaft and
bearing(s). A fan may be manufactured with
or without a housing component.

Blower: An axial or centrifugal fan with a
specific ratio between 1.11 and 1.20.

(January 2013 Framework Document at
pp. 7 and 9) DOE also acknowledged
that the terms “fan”” and “blower” are
used interchangeably by the industry.
Id. atp.7.

The industry test procedure
referenced in AMCA'’s petition for a
federal test procedure has since been
finalized as ANSI/AMCA Standard 214—
21, Test Procedure for Calculating Fan
Energy Index (FEI) for Commercial and
Industrial Fans and Blowers (‘“ANSI/
AMCA Standard 214-21"").5 The newly
finalized industry test procedure
contains the following definition for a
fan: “a rotary-bladed machine used to
convert electrical or mechanical power
to air power, with an energy output
limited to 25 kJ/kg of air. It consists of
an impeller, shaft and bearings and/or
driver to support the impeller as well as
a structure or housing. A fan may
include a transmission, driver and/or
motor controller.” &

DOE is considering establishing a
definition of “‘commercial and
industrial fan” that is identical to the
definition of “fan” in ANSI/AMCA
Standard 214-21. As discussed, DOE
has initially determined that the terms
“fan” and “blower” are used
interchangeably. DOE is considering
including the descriptor “‘commercial
and industrial” with the term to clarify
that the subject fans are industrial
equipment and that the term excludes
ceiling fans and furnace fans, both
covered products defined at 10 CFR
430.2.

DOE notes that the maximum energy
limit of 25 kJ/kg of air is equivalent to
a pressure ratio of 1.3.7 The current
definition of a compressor at 10 CFR
431.342 states that, among other things,
a compressor has a pressure ratio at full-
load operating pressure greater than 1.3.
As aresult, DOE initially concludes that
the maximum fan energy limit of 25 kJ/
kg is appropriate to distinguish

5 ANSI/AMCA Standard 214-21 is available at:
https://www.amca.org/assets/resources/public/pdf/
Publications/AMCA-214-21.pdf.

6 ANSI/AMCA Standard 214-21 at p. 3.

7For an air density of 1.2 kg/m3, the fan pressure
is 1.2 kg/m3 x 25 kJ/kg, i.e., 30 kPa, and the
pressure ratio is calculated as (100+30)/100 = 1.30
(where atmospheric pressure = 100 kPa).

commercial and industrial fans from
COMPpressors.

With regard to the criterion that a
commercial and industrial fan must
convert “‘electrical and mechanical
power into air power,” fans that are
powered by an engine or any other
driver would meet this criterion as the
engine or other driver would be
providing mechanical power that is
converted into air power.

DOE requests comment on the
definition of commercial and industrial
fans as considered in this RFL. The
definition being considered is identical
to the definition of “fan”” in ANSI/
AMCA Standard 214-21. Specifically,
DOE is requesting comment on whether
this definition would accurately
describe equipment generally
understood as commercial and
industrial fans.

III. Submission of Comments

DOE invites all interested parties to
submit in writing by the date specified
under the DATES heading, comments and
information on matters addressed in this
RFI for commercial and industrial fans.
These comments and information will
aid in the development of a final
determination for commercial and
industrial fans if DOE determines that a
final determination is appropriate for
this equipment.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Following this instruction, persons
viewing comments will see only first
and last names, organization names,
correspondence containing comments,
and any documents submitted with the
comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (“‘CBI”’)). Comments
submitted through http://
www.regulations.gov cannot be claimed
as GBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through http://www.regulations.gov
before posting. Normally, comments
will be posted within a few days of
being submitted. However, if large
volumes of comments are being
processed simultaneously, your
comment may not be viewable for up to
several weeks. Please keep the comment
tracking number that http://
www.regulations.gov provides after you
have successfully uploaded your
comment.

Submitting comments via email.
Comments and documents submitted
via email also will be posted to http://
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information on a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. Faxes
will not be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
According to 10 CFR 1004.11, any
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person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email two well-
marked copies: one copy of the
document marked confidential
including all the information believed to
be confidential, and one copy of the
document marked ‘“non-confidential”
with the information believed to be
confidential deleted. DOE will make its
own determination about the
confidential status of the information
and treat it according to its
determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

DOE considers public participation to
be a very important part of the process
for developing test procedures and
energy conservation standards. DOE
actively encourages the participation
and interaction of the public during the
comment period in each stage of this
process. Interactions with and between
members of the public provide a
balanced discussion of the issues and
assist DOE in the process. Anyone who
wishes to be added to the DOE mailing
list to receive future notices and
information about this process should
contact Appliance and Equipment
Standards Program staff at (202) 287—
1445 or via email at
ApplianceStandardsQuestions@
ee.doe.gov.

Signing Authority

This document of the Department of
Energy was signed on April 25, 2021 by
Kelly Speakes-Backman, Principal
Deputy Assistant Secretary and Acting
Assistant Secretary for Energy Efficiency
and Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on May 4, 2021.
Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.
[FR Doc. 2021-09723 Filed 5-7-21; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 30
[Docket ID OCC-2020-0043]
RIN 1557-AF03

FEDERAL RESERVE SYSTEM

12 CFR Part 208
[Docket No. R—1746]
RIN 7100-AG 14

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 364
RIN 3064—-AF62

Tax Allocation Agreements

AGENCY: Office of the Comptroller of the
Currency, Treasury; Board of Governors
of the Federal Reserve System; and
Federal Deposit Insurance Corporation.
ACTION: Notice of proposed rulemaking
and comment request.

SUMMARY: The Office of the Comptroller
of the Currency, the Board of Governors
of the Federal Reserve System, and the
Federal Deposit Insurance Corporation
(collectively, the agencies) are inviting
comment on a proposed rule (proposal)
under section 39 of the Federal Deposit
Insurance Act that would establish
requirements for tax allocation
agreements between institutions and
their holding companies in a
consolidated tax filing group. The
proposal would promote safety and
soundness by preserving depository
institutions’ ownership rights in tax
refunds and ensuring equitable
allocation of tax liabilities among
entities in a holding company structure.
Under the proposal, national banks,
state banks, and savings associations
that file tax returns as part of a
consolidated tax filing group would be
required to enter into tax allocation
agreements with their holding
companies and other members of the
consolidated group that join in the filing
of a consolidated group tax return. The
proposal also would describe specific

mandatory provisions in these tax
allocation agreements, including
provisions addressing the ownership of
tax refunds received. If the agencies
were to adopt the proposal as a final
rule, the agencies would rescind the
interagency policy statement on tax
allocation agreements that was issued in
1998 and supplemented in 2014.
DATES: Comments must be received by
July 9, 2021.

ADDRESSES: Comments should be
directed to:

OCC: Commenters are encouraged to
submit comments through the Federal
eRulemaking Portal. Please use the title
“Tax Allocation Agreements” to
facilitate the organization and
distribution of the comments. You may
submit comments by any of the
following methods:

e Federal eRulemaking Portal—
Regulations.gov: Go to https://
regulations.gov/. Enter ‘“Docket ID OCC—
2020-0043" in the Search Box and click
“Search.” Public comments can be
submitted via the “Comment” box
below the displayed document
information or by clicking on the
document title and then clicking the
“Comment” box on the top-left side of
the screen. For help with submitting
effective comments please click on
“Commenter’s Checklist.” For
assistance with the Regulations.gov site,
please call (877) 378-5457 (toll free) or
(703) 454-9859 Monday-Friday, 9 a.m.—
5 p.m. ET or email regulations@
erulemakinghelpdesk.com.

e Mail: Chief Counsel’s Office,
Attention: Comment Processing, Office
of the Comptroller of the Currency, 400
7th Street SW, Suite 3E-218,
Washington, DC 20219.

e Hand Delivery/Courier: 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

Instructions: You must include
“OCC” as the agency name and “Docket
ID OCC-2020—-0043" in your comment.
In general, the OCC will enter all
comments received into the docket and
publish the comments on the
Regulations.gov website without
change, including any business or
personal information provided such as
name and address information, email
addresses, or phone numbers.
Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
include any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

You may review comments and other
related materials that pertain to this
action by the following method:
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mailto:regulations@erulemakinghelpdesk.com
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e Viewing Comments Electronically—
Regulations.gov: Go to https://
regulations.gov/. Enter “Docket ID OCC—
2020-0043" in the Search Box and click
“Search.” Click on the ‘“Documents” tab
and then the document’s title. After
clicking the document'’s title, click the
“Browse Comments” tab. Comments can
be viewed and filtered by clicking on
the “Sort By”” drop-down on the right
side of the screen or the ‘“Refine
Results” options on the left side of the
screen. Supporting materials can be
viewed by clicking on the ‘“Documents”
tab and filtered by clicking on the ““Sort
By” drop-down on the right side of the
screen or the ‘“Refine Documents
Results” options on the left side of the
screen.” For assistance with the
Regulations.gov site, please call (877)
378-5457 (toll free) or (703) 454-9859
Monday-Friday, 9 a.m.—5 p.m. ET or
email regulations@
erulemakinghelpdesk.com.

The docket may be viewed after the
close of the comment period in the same
manner as during the comment period.

Board: When submitting comments,
please consider submitting your
comments by email or fax because paper
mail in the Washington, DC, area and at
the Board may be subject to delay.

You may submit comments, identified
by Docket No. R—1746; RIN 7100-AG
14, by any of the following method:

o Agency Website: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Email: regs.comments@
federalreserve.gov. Include docket and
RIN numbers in the subject line of the
message.

e Fax:(202) 452—-3819 or (202) 452—
3102.

e Mail: Ann E. Misback, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue NW, Washington,
DC 20551.

All public comments will be made
available on the Board’s website at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, comments will
not be edited to remove any identifying
or contact information unless
specifically requested by the
commenter. Public comments may also
be viewed in paper in Room 146, 1709
New York Avenue NW, Washington, DC
20006, between 9:00 a.m. and 5:00 p.m.
on weekdays. For security reasons, the
Board requires that visitors make an
appointment to inspect comments. You
may do so by calling (202) 452—-3684.

FDIC: You may submit comments,
identified by FDIC RIN 3064-AF62, by
any of the following methods:

o Agency Website: https://
www.fdic.gov/regulations/laws/federal/.
Follow instructions for submitting
comments on the Agency website.

e Mail: James P. Sheesley, Assistant
Executive Secretary, Attention:
Comments—RIN 3064-AF62/Legal ESS,
Federal Deposit Insurance Corporation,
550 17th Street NW, Washington, DC
20429.

e Hand Delivery/Courier: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
NW building (located on F Street) on
business days between 7:00 a.m. and
5:00 p.m.

e Email: comments@FDIC.gov.
Comments submitted must include
“FDIC RIN 3064—AF62” on the subject
line of the message.

e Public Inspection: All comments
received must include “FDIC RIN 3064—
AF62” for this rulemaking. All
comments received will be posted
without change to https://www.fdic.gov/
regulations/laws/federal/, including any
personal information provided. Paper
copies of public comments may be
requested from the FDIC Public
Information Center, or by telephone at
(877) 275-3342 or (703) 562-2200.

FOR FURTHER INFORMATION CONTACT:

OCC: Carol Raskin, Senior Policy
Accountant, or Mary Katherine Kearney,
Professional Accounting Fellow, Office
of the Chief Accountant, 202—649-6280;
Kevin Korzeniewski, Counsel, or Joanne
Phillips, Counsel, Chief Counsel’s
Office, (202) 649-5490.

Board: Lara Lylozian, Chief
Accountant, (202) 475-6656; Juan
Climent, Assistant Director, (202) 872—
7526; Kathryn Ballintine, Manager,
(202) 452-2555; Michael Ofori-Kuragu,
Senior Financial Institution Policy
Analyst II, (202) 475-6623, Sasha
Pechenik, Senior Accounting Policy
Analyst, (202) 452—-3608, Division of
Supervision and Regulation; Benjamin
W. McDonough, Associate General
Counsel, (202) 452-2036; Asad Kudiya,
Senior Counsel, (202) 475-6358; Lucy
Chang, Senior Counsel, (202) 475-6331;
Joshua Strazanac, Senior Attorney, (202)
452-2457; David Imhoff, Attorney, (202)
452-2249, Legal Division, Board of
Governors of the Federal Reserve
System, 20th and C Streets NW,
Washington, DC 20551. For the hearing
impaired only, Telecommunication
Device for the Deaf (TDD), (202) 263—
4869.

FDIC: John Rieger, Chief Accountant,
(202) 898-3602, jrieger@fdic.gov;
Andrew Overton, Senior Examination

Specialist, (202) 898—-8922, aoverton@
fdic.gov, Accounting and Securities
Disclosure Section, Division of Risk
Management Supervision; Jeffrey
Schmitt, Counsel, (703) 562—-2429,
jschmitt@fdic.gov; Joyce M. Raidle,
Counsel, (202) 898-6763, jraidle@
fdic.gov; Francis Kuo, Counsel, (202)
898-6654, fkuo@fdic.gov, Legal
Division.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction
A. Summary of Proposal
B. Background
II. Description of the Proposal
A. Scope of Application
B. Tax Allocation in a Holding Company
Structure
C. Tax Allocation Agreements and Key
Terms
D. Regulatory Reporting
III. Incorporation of the Proposal as an
Appendix to the Agencies’ Safety and
Soundness Rules
IV. Impact Analysis
V. Administrative Law Matters
A. Paperwork Reduction Act
B. Regulatory Flexibility Act
C. Plain Language
D. Riegle Community Development and
Regulatory Improvement Act of 1994
E. OCC Unfunded Mandates Reform Act of
1995

I. Introduction

A. Summary of Proposal

The Office of the Comptroller of the
Currency (OCC), the Board of Governors
of the Federal Reserve System (Board),
and the Federal Deposit Insurance
Corporation (FDIC) (collectively, the
agencies) are inviting comment on a
proposed rule (proposal) that would
prescribe requirements for tax allocation
agreements that involve insured
depository institutions and OCC
chartered uninsured institutions
supervised by the agencies (collectively,
institutions).? Under the proposal,
institutions in a consolidated tax filing
group (consolidated group 2) would be
required to enter into tax allocation
agreements with their holding
companies and other members of the
consolidated group that join in the filing
of a consolidated group tax return. The
proposal would establish a methodology
for tax payment obligations between an
institution and its parent holding
company within a consolidated group

1National banks and Federal savings associations,
(OCCQ); state member banks (Board); and state
nonmember banks and state savings associations
(FDIC).

2 A consolidated group refers to an institution, its
parent, and any affiliates of the institution that join
in the filing of a tax return as a single consolidated,
combined, or unitary group.
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and would address how the institution
should be compensated for the use of its
tax assets (such as net operating losses
and tax credits). The proposal would be
adopted primarily under Section 39 of
the Federal Deposit Insurance Act (FDI
Act) 3 and codified within the agencies’
safety and soundness regulations.*

The proposal would require
institutions to include certain
provisions in all tax allocation
agreements, such as: The timing and
amounts of any payments for taxes due
to taxing authorities; the
acknowledgment of an agency
relationship between institutions and
their holding companies in a
consolidated group with respect to tax
refunds received; and a provision
stating that documents, including
returns, relating to consolidated or
combined federal, state, or local income
tax filings must be made available to an
institution or any successor during
regular business hours. The proposal
further addresses the regulatory
reporting treatment of an institution’s
deferred tax assets (DTAs).

B. Background

In 1998, the agencies and the Office
of Thrift Supervision 5 adopted the
Interagency Policy Statement on Income
Tax Allocation in a Holding Company
Structure ¢ (Interagency Policy
Statement) to provide guidance to
insured depository institutions, their
holding companies, and other affiliates
regarding the allocation and payment of
taxes when these entities file income tax
returns on a consolidated basis. One of
the principal goals of the Interagency
Policy Statement is to clarify insured
depository institutions’ ownership
rights in tax refunds when the
consolidated group elects to file a
consolidated tax return. The Interagency
Policy Statement states that tax
settlements between an insured
depository institution and its holding
company should be conducted in a
manner that is no less favorable to the
insured depository institution than if it
were a separate taxpayer, and that
whenever a holding company receives a
tax refund from any taxing authority,
and the refund is one that is attributable
to its subsidiary insured depository
institution, the holding company is

312 U.S.C. 1831p-1.

412 CFR part 30 (OCC); 12 CFR part 208 (Board);
12 CFR part 364 (FDIC).

5 The functions of the Office of Thrift Supervision
were transferred to the OCC and FDIC in
accordance with Title III of the Dodd-Frank Wall
Street Reform and Consumer Protection Act, Public
Law 111-203, enacted July 21, 2010.

663 FR 64757 (Nov. 23, 1998).

acting purely as an agent for the insured
depository institution.

In 2014, the agencies issued an
addendum to the Interagency Policy
Statement to emphasize that tax
allocation agreements should expressly
acknowledge an agency relationship
between a holding company and its
subsidiary insured depository
institution to protect the insured
depository institution’s ownership
rights in tax refunds (2014 Addendum).”
The 2014 Addendum also clarifies that
all tax allocation agreements are subject
to section 23B of the Federal Reserve
Act (section 23B).8 In addition, the 2014
Addendum provides that tax allocation
agreements that do not clearly
acknowledge the presence of an agency
relationship between the holding
company and the subsidiary insured
depository institution may be subject to
requirements under section 23A of the
Federal Reserve Act (section 23A).°
Moreover, the 2014 Addendum clarifies
that section 23B requires a holding
company to transmit promptly to its
subsidiary insured depository
institution any tax refunds received
from a taxing authority that are
attributable to the insured depository
institution. Sections 23A and 23B apply
to institutions supervised by the
agencies.10

In their supervision of institutions,
the agencies have observed that some

779 FR 35228 (June 19, 2014).

812 U.S.C. 371c-1.

912 U.S.C. 371c. Section 23A requires, among
other things, that loans and other extensions of
credit from an insured depository institution to its
affiliate be collateralized properly by a specified
amount and subject to certain quantitative limits.
Issues concerning compliance with section 23A
could arise from instances whereby a tax allocation
agreement does not (i) acknowledge that a holding
company in a consolidated group serves as agent for
its subsidiary insured depository institution with
respect to tax refunds generated by the subsidiary
insured depository institution, or (ii) require a
holding company in a consolidated group to
transmit promptly the appropriate portion of a
consolidated group’s tax refund to the subsidiary
insured depository institution. In such
circumstances, the failure of a holding company to
acknowledge an agency relationship with respect to
tax refunds or to pay promptly the subsidiary
insured depository institution its appropriate
portion of tax refunds could result in an extension
of credit from the insured depository institution to
its affiliated holding company in the consolidated
group that would be subject to the requirements of
section 23A.

10 Sections 23A and 23B and 12 CFR part 223
apply by their terms to ‘“member banks”, that is,
any national bank, State bank, trust company, or
other institution that is a member of the Federal
Reserve System. In addition, the Federal Deposit
Insurance Act (12 U.S.C. 1828(j)) applies sections
23A and 23B to insured State nonmember banks in
the same manner and to the same extent as if they
were member banks. The Home Owners’ Loan Act
(12 U.S.C. 1468(a)) also applies sections 23A and
23B to insured savings associations in the same
manner and to the same extent as if they were
member banks.

institutions in consolidated groups
either lack tax allocation agreements
with their holding companies or have
agreements that do not have language
conforming with section 23A or 23B. In
particular, the agencies have reviewed
tax allocation agreements that do not
require a holding company in a
consolidated group to transmit promptly
the appropriate portion of a
consolidated group’s tax refund to its
subsidiary institution, resulting in the
holding company failing to do so in
some instances. Such inaction could
adversely affect the safety and
soundness of the subsidiary institutions
because delayed access to funds could
weaken an institution’s liquidity profile.
Further, in its capacity as receiver for
failed insured depository institutions,
the FDIC has engaged in legal disputes
regarding the ownership of tax refunds
claimed by holding companies based on
losses incurred by insured depository
institutions in a consolidated group
because the tax allocation agreements
did not clearly acknowledge an agency
relationship between an insured
depository institution and its holding
company. These disputes can reduce or
prevent recoveries by the FDIC on
behalf of failed insured depository
institutions, consequently increase costs
to the Deposit Insurance Fund, and thus
could lead to higher FDIC deposit
insurance premiums charged to solvent
insured depository institutions.

II. Description of the Proposal

A. Scope of Application

The proposal would apply to all
institutions that file federal and state
income taxes in a consolidated group in
which one or more of the institutions in
the consolidated group is supervised by
any of the agencies. A consolidated
group refers to an institution, its parent,
and any affiliates of the institution that
join in the filing of a tax return as a
single consolidated, combined, or
unitary group. While the Interagency
Policy Statement and 2014 Addendum
only apply to insured depository
institutions, the OCC has observed
similar problematic tax practices at
uninsured institutions it supervises.
Therefore, the OCC proposes to apply
relevant provisions of the proposal to
uninsured institutions as well.

In contrast, institutions that do not
file federal and state income taxes as
members of a consolidated group file
separately and account for taxes on a
separate entity basis. Therefore, an
institution that files on a separate entity
basis or in a group consisting solely of
the institution and its subsidiaries
would not be subject to the proposal.
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The proposal also would not apply to an
institution if the institution or its
holding company is not subject to
corporate income taxes at either the
federal or state level, such as those that
have elected S-Corporation status and
do not have an obligation to pay
corporate income taxes.!!

Question [1]: Is the scope of
application of the proposal appropriate,
and what are the advantages and
disadvantages of this scope?

B. Tax Allocation in a Holding
Company Structure

As noted, a holding company and its
bank subsidiaries have the ability to file
a consolidated group income tax return.
However, each depository institution is
viewed as, and reports as, a separate
legal and accounting entity for certain
regulatory purposes, including for
regulatory capital requirements. When a
depository institution has subsidiaries
of its own, the institution’s applicable
income taxes on a separate entity basis
include the taxes of the subsidiaries of
the institution itself that are included
with the institution in the consolidated
group return. Accordingly, each
depository institution’s applicable
income taxes, reflecting either an
expense or benefit, should be recorded
in its books and records and reflected in
the institution’s regulatory reports as if
the institution had filed on a separate
entity basis. Throughout this notice, the
terms ‘“‘separate entity’’ and “‘separate
taxpayer” are used synonymously.
Furthermore, the amount and timing of
payments or refunds should not be in
any case less favorable to the institution
than if the institution were a separate
taxpayer. Any practice that is not
consistent with this principle may be
viewed as an unsafe or unsound
practice.

C. Tax Allocation Agreements and Key
Terms

The proposal would require that all
institutions that are subject to Federal or
State tax and file tax returns as part of
a consolidated group execute a tax
allocation agreement that applies to and
binds each member of the consolidated
group. The proposal also would require
that the tax allocation agreement be
approved by the boards of directors of
an institution subject to that tax
allocation agreement and its holding
company to ensure the agreement’s
enforceability by and among the
institutions in the consolidated group.

11 S-corporations are corporations that elect to
pass corporate income, losses, deductions, and
credits through to their shareholders for federal tax
purposes under Subchapter S of the Internal
Revenue Code. See 26 U.S.C. 1361 et seq.

Section 23A and 23B generally govern
extensions of credit and certain other
transactions between institutions and
their affiliates, which include their
holding companies. Section 23A places
quantitative limits on covered
transactions between an institution and
its affiliates and imposes collateral
requirements on certain covered
transactions. Section 23B requires that
transactions between an institution and
its affiliates be made on terms and
under circumstances that are
substantially the same, or at least as
favorable to the institution, as
comparable transactions involving
nonaffiliated companies or, in the
absence of the comparable transactions,
on terms and circumstances that would
in good faith be offered to nonaffiliated
companies. The tax allocation
agreement requirements in the proposal
are intended to be consistent with
sections 23A and 23B.

As mentioned above, one of the
principles of the Interagency Policy
Statement is that a tax allocation
agreement cannot result in terms less
favorable to an institution than if the
institution filed its income tax return on
a separate entity basis (that is, not as
part of a consolidated group). To
achieve this result, tax allocation
agreements subject to the proposal
would be required to establish certain
rights and obligations among
institutions in the consolidated group.
Adjustments for statutory tax
considerations that may arise on a
consolidated tax return are permitted as
long as the adjustments are made on a
basis that is equitable and consistently
applied among the holding company
and other affiliates. Certain proposed
key terms that would be required under
the proposal for tax allocation
agreements are explained below.

The proposal clarifies that, in terms of
timing, an institution must be
compensated for the use of its tax assets
by the parent or other members of the
consolidated group at the time the
relevant tax asset is absorbed by the
consolidated group. The proposal also
clarifies that an institution must be
promptly remitted any tax refund
received (by the holding company) from
a taxing authority that is based on the
institution’s tax attributes.12 This is a
common approach taken in tax sharing
agreements, would promote safety and
soundness by ensuring that an
institution receives the benefit of its tax
attributes, and is the approach least

12]f an overpayment of tax is applied as a credit
toward estimated tax or other payments due, the tax
refund would be considered received by the
holding company when it files the return electing
to apply the refund as a credit.

likely to create an extension of credit
under section 23A.

Question [2]: While the agencies
expect refunds would be transmitted to
the institution as soon as possible, what
are the advantages and disadvantages of
the agencies requiring that an
institution receive any tax refund based
on its tax attributes within a specific
timeframe from the date received? What
would be an appropriate timeframe, and
why?

Question [3]: What are the advantages
and disadvantages of requiring that a
parent or other members of a
consolidated group compensate an
institution for the use of its tax assets if
and when the relevant tax asset is
absorbed or used? How do these
advantages and disadvantages compare
to the advantages and disadvantages of
other approaches including, for
example, requiring that a parent or
other members of the consolidated
group compensate an institution for use
of its tax assets if and when the
institution would have been able to use
the tax asset on a stand-alone basis?

Agency Relationship

As discussed in the preamble to the
2014 Addendum, there have been many
legal disputes between holding
companies and the FDIC, as receiver for
failed insured depository institutions,
regarding the ownership of tax refunds
generated by the insured depository
institutions. In reported decisions, some
courts have found that tax refunds
generated by an insured depository
institution were the property of its
holding company based on certain
language contained in their tax
allocation agreements that the courts
have interpreted as creating a debtor-
creditor relationship.1® As a result, the
FDIC’s Deposit Insurance Fund has a
material stake in the outcome of these
legal disputes because they may lead to
significant losses to creditors of the
receiverships and, ultimately, the
Deposit Insurance Fund.?* Therefore,
the agencies are proposing that holding
companies receive refunds due to
institutions (if attributable to the tax
attributes of an institution) in trust and
promptly remit them to the institutions
for two reasons. First, an institution’s
prompt receipt of refunds that are based
on the tax attributes created by that
institution would allow management to

13 See, e.g., In re IndyMac Bancorp, Inc., 2012 WL
1037481 (Bankr. C.D. Cal. Mar. 29, 2012); In re
Downey Financial Corp., 593 F. App’x 123 (3d Cir.
2015).

14 The Deposit Insurance Fund is funded
primarily from deposit insurance assessments
collected by the FDIC from insured depository
institutions.
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direct those funds for the immediate
benefit of the institution that owns
them, rather than allowing them to be
retained for the benefit of the holding
company. Second, receipt of the refund
by the institution strengthens the
institution’s liquidity profile as
compared to a receivable from the
holding company, and reduces the risk
that a refund paid by the taxing
authority to the holding company based
on use of the institution’s tax attributes
would be diverted to the holding
company’s creditors or other affiliates.

Under the proposal, a group’s tax
allocation agreement must specify that
an agency relationship exists between
the institution and its holding company,
including an affiliate of the institution
that submits tax returns for the
consolidated group with respect to tax
refunds. The proposal would clarify that
the subsidiary institution must enter
into a tax allocation agreement that
specifies that the institution owns any
tax refund that is created from or results
from its tax attributes. A group tax
allocation agreement must state that the
holding company receives any portion
of the tax refund related to the
subsidiary institution’s tax attributes in
trust for the benefit of the subsidiary
institution, including, for example,
when a holding company receives a tax
refund for a consolidated group, and
some or all of the tax refund is due to
tax attributes 1° of a subsidiary
institution. Further, under the proposal,
the tax allocation agreement must
provide that the holding company will
remit the refund promptly to the
subsidiary institution. Finally, to avoid
any transactions that would prevent
institutions from receiving tax refunds
attributable to their tax attributes, the
tax allocation agreement must provide
that, notwithstanding any other
transactions or agreements to the
contrary, the institution must receive
any tax refund attributable to its tax
attributes.6

Tax Payments to a Holding Company

The proposal also would address the
timing and amount of tax payments 17
made to a holding company by an
institution in a consolidated group.
Specifically, the proposal would require
an institution to be a party to a tax

15 For example, if a refund is based on losses
generated by or tax credits due to activities
occurring at the subsidiary insured depository
institution.

16 For example, this would preclude an
institution entering into any side agreements
purporting to allocate a tax refund attributable to its
tax attributes to an affiliate.

17 Tax payments include both annual statutory
tax payments and interim estimated payments
required within an annual period.

allocation agreement that prohibits tax
payments by the institution to its
affiliates in excess of the current period
tax obligation of the institution
calculated on a separate entity basis.
This requirement would reduce the risk
that the holding company would use the
institution’s funds to pay expenses or
offset tax liabilities owed by the holding
company or its other affiliates (other
than the institution).

Remitting a current period tax
expense payment to a holding company
significantly in advance of when the
payment would be due to the taxing
authority if the institution filed on a
stand-alone basis may treat the
institution less favorably than if it were
a separate taxpayer and, further, may be
subject to section 23B. As a result,
under the proposal, an institution must
not remit its current period tax expense
(or reasonably calculated estimated tax
payment) earlier than when the
institution would have been obligated to
pay the taxing authority had it filed as
a separate entity, based on the
timeframes established by the taxing
authority. Furthermore, the tax
allocation agreement may permit the
holding company to collect less than
what the institution’s current period
income tax obligation would have been,
calculated on a separate entity basis.
Provided the parent will not later
require the institution to pay the
remainder of the current tax liability,
the amount of this unremitted liability
should be accounted for as having been
paid with a simultaneous capital
contribution by the parent to the
subsidiary. With respect to deferred tax
liabilities (DTLs), however, a parent
cannot forgive some or all of the
institution’s DTL because the parent
cannot legally relieve the subsidiary of
a potential future obligation to the
taxing authorities, especially if the
subsidiary were to become a stand-alone
entity. Furthermore, taxing authorities
can collect some or all of a group’s
liability from any of the group members
if tax payments are not made when due.

Payments and Hypothetical Tax
Refunds From a Holding Company to an
Institution

The proposal would address the
timing and amount of tax payments and
hypothetical refunds to be received by
an institution in a consolidated group
from its holding company. For example,
in a situation whereby the institution, as
a separate entity, has a net operating
loss (NOL) and other members of the
group have taxable income, the
consolidated group must utilize the
institution’s tax loss to reduce the
consolidated group’s current tax

liability because consolidated tax return
rules require the holding company to
utilize the NOLs of members of the
group to reduce the group’s taxable
income and thus its current tax
liability.18 As a result, in this situation,
the holding company must reimburse
the institution for the current use of its
tax losses at the time the NOL is used.
The institution must reflect the tax
benefit of the loss in the current portion
of its applicable income taxes in the
period the loss is incurred.

Separately, the proposal would
require that an institution must receive
from its holding company no less than
the tax refund amount it would have
received had it filed tax returns on a
separate entity basis. For example, this
would apply if the institution has a tax
loss and would have been able to carry
back that loss to a previous year and
obtain a tax refund from a taxing
authority had it filed income tax returns
on a separate entity basis, but there is
no ability to obtain an actual refund
because other members in the
consolidated group had losses that offset
the institution’s separate tax liability for
the previous year(s). Similarly, if the
institution makes quarterly tax
payments, on an aggregate basis, in
excess of its annual tax liability at year
end and would obtain a tax refund had
it filed on a separate entity basis, the
proposal would require that the
institution receive from the holding
company no less than the tax refund
amount the institution would have
received as a separate entity from the
taxing authority. Consistent with the
principle that the amount and timing of
tax payments within the consolidated
group should be no less favorable to the
institution than if it were a separate
taxpayer, this proposed requirement
would ensure that an institution
receives the full benefit of its tax assets,
such as any tax losses or tax credits it
generates as a separate entity, instead of
allowing those benefits to subsidize the
activities of other affiliates, even if other
affiliates in the consolidated group
generate offsetting tax liabilities that
reduce or eliminate a refund to the
consolidated group. In this situation, the
holding company would be required to
remit the amount due to the institution
within a reasonable period following the
date the institution would have filed its
own return on a separate entity basis.
The prompt transmittal of funds from
the holding company to the institution
would permit management to use those
funds for the benefit of the institution
rather than of the holding company.

1826 CFR 1.1502-11 and 1.1502-12.
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If a holding company were to fail to
remit amounts or refunds owed to its
subsidiary institution promptly, that
inaction may be considered an
extension of credit under section 23A. A
holding company’s failure to remit
amounts or refunds owed to its
subsidiary institution also could be
viewed as a constructive dividend from
the institution to the holding company,
which would be subject to other
requirements under applicable
regulations of the agencies.9

Consolidated Tax Group Filings

Under the proposal, a tax allocation
agreement must require that all
materials including, but not limited to,
returns, supporting schedules,
workpapers, correspondence, and other
documents relating to the consolidated
federal income tax return and any
consolidated, combined, or unitary
group state or local return, which return
includes the institution, be made
available on demand to the institution
or any successor during regular business
hours and that this requirement must
survive any termination of the tax
allocation agreement. Access to this
information would permit the
institution, as well as agency examiners,
to evaluate compliance with the
proposal, including whether the
institution and holding company are
appropriately calculating the
institution’s share of any tax liability
and the institution’s refund for use of its
tax attributes. This proposed approach
also is consistent with how the Internal
Revenue Service views the relationship
of members in a consolidated group
with respect to tax documentation.20

With respect to insured depository
institutions that enter receivership, the
FDIC as receiver would be successor to
any rights or interests of the insured
depository institution with respect to
various agreements, including any tax
allocation agreement and the ability to
obtain tax return information for the
consolidated group of which the insured
depository institution is a member.21
Requiring the holding company to
provide access to tax returns to the
consolidated group, including the
insured depository institution, would
benefit the FDIC as receiver by
improving its ability to meet its tax
obligations and obtain tax refunds that
are due and owed to the failed insured
depository institution in a timely
manner.

19 See 12 CFR part 5, subpart E, and 5.55 (OCC);
12 CFR 303.241 (FDIC).

20 See, e.g., Internal Revenue Manual 11.3.2.4.4
(09-17-2020).

21 See 26 U.S.C. 6103(e).

Question [4]: What are the advantages
and disadvantages of the proposed
requirements for a tax allocation
agreement between an institution and
its affiliates? Are there other
requirements that the agencies should
consider prescribing?

Question [5]: To what extent is the
proposal consistent with current
industry practices? To the extent that
the proposal differs from current
practice, what are the advantages and
disadvantages of the proposal, relative
to current industry practices?

D. Regulatory Reporting

Regardless of whether an institution
files as part of a consolidated group or
as a separate entity, the institution must
prepare its regulatory reports 22 on a
separate entity basis, as specified in the
current instructions for those reports.23
The current instructions for the
Consolidated Reports of Condition and
Income (Call Reports) issued by the
Federal Financial Institutions
Examination Council require an
institution that is a subsidiary of a
holding company to calculate and report
its current and deferred taxes on a
separate entity basis. This existing
reporting requirement would be
unaffected by the proposal, which
would establish a similar principle. The
proposal would address transactions
involving the purported purchase or
sale of, or advancement of funds with
respect to, an institution’s DTAs and
DTLs (collectively, “deferred tax
items”’). A DTA or DTL is an estimate
of an expected future tax benefit more
likely than not to be realized or an
expected future tax obligation to be
paid, respectively. Deferred tax items
are generated by and are intrinsically,
and often legally, tied to the activities,
assets, and liabilities of the institution.
DTAs and DTLs represent the future
effects on income taxes that result from
temporary differences and
carryforwards that exist at the end of a
period.24 The agencies would propose
to revise the Call Report instructions to
incorporate the treatment for deferred
tax items under the proposal, as
described in the Paperwork Reduction

22 The Consolidated Reports of Gondition and
Income (Call Reports) (FFIEC 031, FFIEC 041, and
FFIEC 051; OMB No. 1557-0081 (OCC), 7100-0036
(Board), and 3064—0052 (FDIC)).

23 The separate entity method of accounting for
income taxes of depository institution subsidiaries
of holding companies is discussed in the glossary
entry for “Income Taxes” in the Call Report
instructions, available at: www.ffiec.gov/ffiec_
report forms.htm.

24 See Acct. Standards Codification (ASC) Topic
740 4 740-10-05-7 (Fin. Acct. Standards Bd. 2019).

Act section of the SUPPLEMENTARY
INFORMATION.

Temporary Difference Deferred Tax
Items

Consistent with the separate entity
basis reporting requirement, separating
DTAs and DTLs from the associated
assets or liabilities that gave rise to the
deferred tax items would depart from
one of the primary objectives related to
accounting for income taxes, which is to
recognize deferred tax items for the
future tax consequences of events that
have been recognized in an entity’s
financial statements or tax returns.25
The relevant accounting standards
specifically state that a temporary
difference refers to a difference between
the tax basis of an asset or liability and
its reported amount in the financial
statements that will result in taxable or
deductible amounts in future years
when the reported amount of the asset
or liability is recovered or settled,
respectively.26 More specifically, DTAs
are the deferred tax consequences
attributable to deductible temporary
differences and carryforwards, while
DTLs are the deferred tax consequences
attributable to taxable temporary
differences.2”

Based on the description of deferred
tax items in ASC paragraph 740-10-05—
7 and the uncertainty over the actual
amounts at which deferred tax items
will be settled or realized in future
periods, temporary difference deferred
tax items should remain on the balance
sheet as long as the associated assets or
liabilities that give rise to those deferred
tax items remain on the balance sheet.
Accordingly, an institution’s purchase,
sale, or other transfer of deferred tax
items arising from temporary differences
is not acceptable under U.S. generally
accepted accounting principles (GAAP)
unless these items are transferred in
connection with the transfer of the
associated assets or liabilities. In the
case of timing differences, it may be
appropriate to transfer DTAs or DTLs
resulting from a timing difference when
the underlying asset or liability that
created the future tax benefit or
obligation is being purchased, sold, or
transferred within the consolidated
group.28 In addition, when the DTA or
DTL can be realized or is absorbed by
the consolidated group in the current

25]d.  740-10-10-1.

26 [d. 9 740-10-05-7.

27 Id. q 740-10-20.

28 When an asset or liability is transferred outside
the consolidated group, the institution would no
longer recognize the associated DTA or DTL. The
institution would include the tax consequences of
the transaction in the calculation of its current
period tax expense or benefit.
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period tax return, it would be
appropriate to settle or recover the DTA
or DTL, respectively.29 Therefore, as
described in the Paperwork Reduction
Act section of the SUPPLEMENTARY
INFORMATION, the agencies plan to revise
the Call Report instructions to clarify
that transfers of temporary difference
deferred tax items as described above
are not consistent with GAAP.

Operating Loss and Tax Credit
Carryforward DTAs

Carryforwards are deductions or
credits that cannot be utilized on the tax
return during a year that may be carried
forward to reduce taxable income or
taxes payable in a future year.30 Thus,
in contrast to temporary differences,
carryforwards do not arise directly from
book-tax basis differences associated
with particular assets or liabilities.

GAAP does not require a single
allocation method for income taxes
when members of a consolidated group
issue separate financial statements.3?
The commonly applied “‘separate-
return” method, which would reflect
DTAs for NOLs and tax credit
carryforwards on a separate return basis,
would meet the relevant criteria.32
Other systematic and rational methods
that are consistent with the broad
principles established by ASC 740 are
also acceptable.

The FDI Act provides that the
accounting principles applicable to
reports or statements required to be filed
with the agencies by insured depository
institutions should result in reports of
condition that accurately reflect the
capital of such institutions, facilitate
effective supervision of the institutions,
and facilitate prompt corrective action
to resolve the institutions at the least
cost to the Deposit Insurance Fund.33
The FDI Act also provides that, in
general, the accounting principles
applicable to Call Reports must be
uniform and consistent with GAAP.34
However, this section permits the
agencies to adopt alternate accounting
principles for regulatory reporting that
are no less stringent than GAAP, if the
agencies find that application of GAAP
fails to meet any of the objectives stated
above.35

29Under GAAP, a deferred tax item generally
becomes a current tax item when it is expected to
be used to calculate estimated taxes payable or
receivable on tax returns for current and prior years.
ASC Topic 740  740-10-25-2(a) (Fin. Acct.
Standards Bd. 2019).

30 Id.  740-10-20.

31 See id. 4 740-10-30-27 (referring to ASC
subtopic 740-10).

32]d.

3312 U.S.C. 1831n(a)(1).

3412 U.S.C. 1831n(a)(2)(A).

3512 U.S.C. 1831n(a)(2)(B).

The agencies are aware of instances in
which institutions have engaged in
transactions with affiliates in a
consolidated group to purchase, sell, or
otherwise transfer deferred tax items,
specifically DTAs, other than current
period tax losses useable in the
consolidated group’s tax return for the
current period, which would otherwise
be NOL carryforward DTAs for the
institution. The agencies’ regulatory
capital rule requires the deduction from
common equity tier 1 capital of NOLs
and tax credit carryforward DTAs, net of
any related valuation allowances and
net of DTLs.36 Because of this treatment,
an institution may attempt to
derecognize its DTAs for NOLs or tax
credit carryforwards on its separate-
entity regulatory reports prior to the
time when the carryforward benefits are
absorbed by the consolidated group by
selling or otherwise transferring these
DTAs to affiliates, particularly affiliates
not subject to the agencies’ regulatory
capital rule, potentially overstating
capital. While an institution may
receive cash from affiliates in exchange
for these transfers, the transfer may be
reversible and not provide the same
quality of regulatory capital as cash in
the form of a capital contribution from
a holding company.

Secong, there are significant valuation
uncertainties associated with deferred
tax items, particularly DTAs for NOLs or
tax credit carryforwards, when the
underlying tax attributes cannot be used
or absorbed by the group in the current
period. Even though deferred tax items
are measured in accordance with the
enacted tax rates expected to apply
when these items are settled or realized,
the actual amounts at which these items
will be settled or realized will be
determined using the tax rates in effect
in the future periods when settlement or
realization occurs. In cases where such
transactions have been observed, the
cash settlement for the deferred tax
assets is based on tax rates at the time
of the settlement between the entities.
However, the actual tax benefit realized
by the consolidated group may
ultimately differ from that amount,
depending upon tax rates at the time the
relevant deferred tax asset is absorbed
by the consolidated group. As a result,
an institution that sells or purchases
DTAs for NOLs or tax credit
carryforwards may receive significantly
less than, or overpay for, these DTAs in
relation to the amounts at which these
DTAs ultimately would have been
realized had they not been transferred,
which also raises concerns under

36 See 12 CFR 3.22(a)(3) (OCC); 12 CFR
217.22(a)(3) (Board); 12 CFR 324.22(a)(3) (FDIC).

section 23B to the extent that the
insured depository institution is placed
in a position less favorable than if it
filed its income tax return on a separate
entity basis.37 For example, changes in
federal tax laws, such as a change in the
corporate income tax rate or provisions
related to NOL carryback periods, can
significantly affect the value of
associated DT As.38

For these reasons, the agencies have
concluded that the derecognition by
insured depository institutions of DTAs
for NOL or tax credit carryforwards on
their separate-entity regulatory reports
before the period in which they are
absorbed by the consolidated group
raises significant concerns and would
not meet the objectives described in 12
U.S.C. 1831n(a)(1).3° Specifically, the
agencies find that derecognizing DTAs
for NOLs or tax credit carryforwards in
the Call Report in such circumstances
may not accurately reflect an
institution’s capital and may increase
the cost to the Deposit Insurance Fund
if insured depository institutions that
have engaged in these transactions
subsequently fail after the DTAs were
sold for less than their value, and the
FDIC as receiver is unable to fully
recover the value of these DTAs under
applicable tax laws.

Consistent with this finding, as
described in the Paperwork Reduction
Act section of the SUPPLEMENTARY
INFORMATION, the agencies expect to
propose to revise the Call Report
instructions to clarify that an institution
must not derecognize DT As for NOLs or
tax credit carryforwards on its separate-
entity regulatory reports prior to the
time when such carryforwards are
absorbed by the consolidated group.

IIL. Incorporation of the Proposal as an
Appendix to the Agencies’ Safety and
Soundness Rules

The agencies would adopt the
proposal under the procedures
described in section 39 of the FDI Act.40

37 This circumstance also may raise concerns
under section 23A, to the extent that monies owed
to the insured depository institution from an
affiliate as a result of these changed amounts are not
paid promptly to the insured depository institution
and may be viewed as extensions of credit subject
to the requirements of section 23A.

38 See, e.g., NOL carryback provisions in the
Coronavirus Aid, Relief, and Economic Security Act
(CARES Act) and the Worker, Homeownership, and
Business Assistance Act of 2009, and NOL and
corporate tax rate changes in the Tax Cuts and Jobs
Act. Public Law 116-136, 134 Stat. 281 (2020);
Public Law 111-92, 123 Stat. 2984 (2009); Public
Law 115-97, 131 Stat. 2054 (2017).

39 The establishment of valuation allowances for
DTAs for NOL and tax credit carryforwards when
required in accordance with U.S. GAAP is not a
derecognition event.

4012 U.S.C. 1831p-1.
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The OCC would also adopt the proposal
for uninsured institutions under its
general rulemaking authority.41
Guidelines or standards adopted under
section 39 through a rulemaking are
accorded special enforcement treatment
under that statute. The agencies each
have procedural rules that implement
the enforcement remedies for guidelines
prescribed by section 39. Under
procedural provisions in these rules,
each agency would be authorized to
require an institution that intends to
participate in a consolidated tax filing
group and does not have an acceptable
tax allocation agreement to develop a
plan to implement an acceptable
agreement consistent with the proposal
or to be subject to enforcement actions.

Each agency proposes to incorporate
the proposal as an appendix to its
relevant safety and soundness rule
(located in 12 CFR part 30 (OCC), 12
CFR part 208 (Board) and part 364
(FDIQ)).
IV. Impact Analysis
Scope of Application

As of the most recent data, the
agencies estimate that 2,604 supervised
institutions (including 2,581 insured
institutions and 23 uninsured OCC-
chartered institutions) would be subject
to the proposal.42 Covered institutions
must be part of a consolidated group
and obligated to pay federal and state
income taxes. These covered
institutions represent 51 percent of all
institutions supervised by the agencies,
and they hold over 93 percent of total
assets of all institutions supervised by
the agencies.43

The agencies do not have, nor are they
aware of, data that indicates whether
any particular institution files taxes as
part of a consolidated group, whether
the institutions have tax allocation
agreements with their holding
companies, or whether the institutions
have agreements that would conform
with the proposal. Therefore, it is
difficult to accurately estimate the
number of institutions that would be
potentially affected by the proposal.
However, in their supervision of

4112 U.S.C. 93a.

42 Call Report data, September 30, 2020. The
agencies estimate the covered institutions by
subtracting the 1,537 insured institutions and 3
uninsured OCC-chartered institutions supervised by
the agencies that are subsidiaries of bank or thrift
holding companies supervised by the Board, are
registered as Subchapter S corporations, and would
not be affected by the adoption of the proposal;
from the 4,118 insured institutions and 26
uninsured OCC-chartered institutions supervised by
the agencies that are subsidiaries of bank or thrift
holding companies supervised by the Board,
respectively.

431d.

institutions, the agencies have observed
that only a small number of institutions
in consolidated groups lack tax
allocation agreements with their holding
companies, have agreements that do not
have language conforming with section
23A or 23B, or engage in transfers of
DTAs or DTLs that are inconsistent with
the separate entity basis reporting
requirement. Overall, due to the fact
that the agencies expect most covered
institutions to already be in compliance
with the proposal, the expected costs of
the proposal are likely to be small.

The potential benefits and costs
discussed below generally apply to the
supervised institutions, their affiliates,
and holding companies that are not
already implementing principles from
the existing non-codified guidance.

Benefits

There are three key benefits of the
proposal. First, in some situations, the
proposal would strengthen the safety
and soundness of covered insured and
uninsured institutions by ensuring that
consolidated tax filing arrangements
and practices are not adverse to their
interests. Second, in some
circumstances, the proposal would
reduce the FDIC’s resolution-related
costs for covered insured institutions.
Third, under some circumstances, the
proposal would result in institutions
more accurately reflecting their common
equity tier 1 capital. These issues are
discussed in more detail below.

The proposal could strengthen the
safety and soundness of covered
institutions. In particular, to the extent
that covered institutions, their affiliates,
and holding companies are not already
implementing principles from the
existing non-codified guidance, it may
be possible to transfer tax credits out of
the institution to a parent or affiliate. In
this situation, the transfer weakens the
safety and soundness of the institution.
The proposal would limit such
transfers, increasing the safety and
soundness of the covered institution.

The effect of the proposal on safety
and soundness of all members of a
consolidated group can be more
nuanced. For example, when the parent
or affiliate entity retains the transfers of
tax credits out of the covered
institution, the potential reduction of
the safety and soundness of the covered
institution may be accompanied by a
corresponding increase in safety and
soundness at the holding company or
other affiliates.

To the extent there are covered
institutions that currently engage in
transactions involving NOL and tax
credit carryforward DTAs within a
consolidated group, the proposal could

result in fewer transfers of such deferred
tax items and the covered institutions
may be more likely to receive equitable
treatment. Furthermore, if the proposal
were adopted, the covered institutions
would retain access to the appropriate
share of funds as they avoid being
underpaid, or overpaying, in the course
of the transactions related to deferred
tax items.

By requiring a tax allocation
agreement, and clear language in such
agreements about an agency
relationship, the proposal could reduce
the cost of resolving failed insured
depository institutions. In particular, to
the extent that covered institutions,
their affiliates, and holding companies
are not already implementing principles
from the existing non-codified guidance,
it is possible to transfer tax credits out
of the insured depository institution and
into a parent or affiliate thereby
reducing the value of the assets of the
insured depository institution and
raising the cost of resolvin