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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-565]

Schedules of Controlled Substances:
Placement of cyclopentyl fentanyl,
isobutyryl fentanyl, para-
chloroisobutyryl fentanyl, para-
methoxybutyryl fentanyl, and valeryl
fentanyl in Schedule I; Correction

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Final rule; correcting
amendment.

SUMMARY: The Drug Enforcement
Administration is correcting a final rule
that appeared in the Federal Register on
November 25, 2020. The document
issued an action placing five fentanyl-
related substances (cyclopentyl fentanyl
(N-(1-phenethylpiperidin-4-yl)-N-
phenylcyclopentanecarboxamide),
isobutyryl fentanyl (N-(1-
phenethylpiperidin-4-yl)-N-
phenylisobutyramide), para-
chloroisobutyryl fentanyl (N-(4-
chlorophenyl)-N-(1-phenethylpiperidin-
4-yl)isobutyramide), para-
methoxybutyryl fentanyl (N-(4-
methoxyphenyl)-N-(1-
phenethylpiperidin-4-yl)butyramide),
and valeryl fentanyl (N-(1-
phenethylpiperidin-4-yl)-N-
phenylpentanamide), including their

(1) Acetyl-alpha-methylfentanyl (N-[1-(1-methyl-2-phenethyl)-4-piperidinyl]-N-phenylacetamide)

(2) AcetyImethadol .....cc.ooiiiiiiiiieie e et

(3) Acetyl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylacetamide)
(4) Acryl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylacrylamide; also known as acryloylfentanyl) ...
(5) AH-7921 (3,4-dichloro-N-[(1-dimethylamino)cyclohexylmethyllbenzamide)

(6)

()

Allylprodine

isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers, permanently
in schedule I of the Controlled
Substances Act, specifically to the
opiates list under DEA regulations. The
published document assigned incorrect
paragraph numbers to all five
substances, and inadvertently removed
four other substances from the listed
opiates.

DATES: Effective date: March 31, 2021.

FOR FURTHER INFORMATION CONTACT:
Terrence L. Boos, Drug and Chemical
Evaluation Section, Diversion Control
Division, Drug Enforcement
Administration; Telephone: (571) 362—
3249.

SUPPLEMENTARY INFORMATION: On
November 25, 2020, the Drug
Enforcement Administration (DEA)
permanently placed five fentanyl-
related substances (cyclopentyl fentanyl
(N-(1-phenethylpiperidin-4-yl1)-N-
phenylcyclopentanecarboxamide),
isobutyryl fentanyl (N-(1-
phenethylpiperidin-4-yl)-N-
phenylisobutyramide), para-
chloroisobutyryl fentanyl (N-(4-
chlorophenyl)-N-(1-phenethylpiperidin-
4-yl)isobutyramide), para-
methoxybutyryl fentanyl (N-(4-
methoxyphenyl)-N-(1-
phenethylpiperidin-4-yl)butyramide),
and valeryl fentanyl (N-(1-
phenethylpiperidin-4-yl)-N-
phenylpentanamide) in schedule I of the
Controlled Substances Act (CSA),
specifically to the opiates list under 21
CFR 1308.11(b). 85 FR 75231. The final
rule incorrectly assigned paragraph
numbers 22, 40, 56, and 59 under
paragraph (b) to cyclopentyl fentanyl,
isobutyryl fentanyl, para-
chloroisobutyryl fentanyl, and para-
methoxybutyryl fentanyl, respectively,
overriding previously assigned
paragraph numbers for four listed

opiates crotonyl fentanyl,
ketobemidone, para-fluorofentanyl, and
phenampromide (i.e., (b)(22), (40), (56),
and (59)). In addition, the final rule
incorrectly added valeryl fentanyl as a
new paragraph (b)(75) instead of (b)(76).
This document updates the numbering
of all listed opiates in paragraph (b), and
specifically corrects the paragraph
numbers for cyclopentyl fentanyl,
isobutyryl fentanyl, para-
chloroisobutyryl fentanyl, para-
methoxybutyryl fentanyl, and valeryl
fentanyl, and reassigns paragraph
numbers for crotonyl fentanyl,
ketobemidone, para-fluorofentanyl, and
phenampromide. It bears emphasis that
DEA still considers the four substances
(crotonyl fentanyl, ketobemidone, para-
fluorofentanyl, and phenampromide) to
have been schedule I substances during
the time period from the issuance of the
November 25, 2020, final rule to this
correction, despite these inadvertent
numbering errors.?

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set out above, 21 CFR
part 1308 is amended as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for 21 CFR
part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
956(b), unless otherwise noted.

m 2.In §1308.11(b), revise the table to
read as follows:

§1308.11 Schedule I

9815
9601
9821
9811
9551
9602

Alphacetylmethadol (except levo-alphacetylmethadol also known as levo-alpha-acetylmethadol, levomethadyl acetate, or

LAAM)
(8) Alphameprodine ...

)N T P T 0000000000000 0000000000000 OO

1Under the CSA, a controlled substance may only
be removed from the schedules, or transferred to
another schedule, where DEA expressly does so by
a scheduling action issued in accordance with 21

U.S.C. 811 and published in the Federal Register.

DEA took no such action with respect to crotonyl
fentanyl, ketobemidone, para-fluorofentanyl, and
phenampromide. Accordingly, the scheduling

9603
9604
9605

status of these four substances was never altered by
the final rule that appeared in the Federal Register
on November 25, 2020.
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(10) alpha-Methylfentanyl (N-[1-(alpha-methyl-beta-phenyl)ethyl-4-piperidyl]propionanilide; 1-(1-methyl-2-phenylethyl)-4-(N-

propanilido)piperidine) ......c.cccvvivvininiiniiiiii e

11) alpha-Methylthiofentanyl (N-[1-methyl-2-(2-thienyl)ethyl-4-piperidinyl]-N-phenylpropanamide) .......c.cccocovviviiiiniiiiiiinnns

12) Benzethidine .......ooooiiiiiiiiiiiiiie et
13) Betacetylmethadol ........cocoveviiiiiniiiiiiiciecc e
14) beta-Hydroxyfentanyl (N-[1-(2-hydroxy-2-phenethyl)-4-piperidinyl]-N-phenylpropanamide) .........ccceeevieviniennennene
15) beta-Hydroxy-3-methylfentanyl (N-[1-(2-hydroxy-2-phenylethyl)-3-methyl-4-piperidinyl]-N-phenylpropanamide) ....

16) beta-Hydroxythiofentanyl (N-[1-[2-hydroxy-2-(thiophen-2-yl)ethyllpiperidin-4-yl]-N-phenylpropionamide) ...............

17) Betameprodine .......ccccoovviiiiiiiiiiiiiic

18) Betamethadol .....
19) Betaprodine ......ccccocvvviiiiiiiiiiiiii
20) Butyryl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylbutyramide) .

271) CLONITAZEIIO .veieiuviiiiiiiieeeiieeecireeeeteeeertreeeetreeeebreeestbaeeetsaeeeatseesessseessseeessseeenseesensres

(

(

(

(

(

(

(

(

(

E

(22) Crotonyl fentanyl ((E)-N-(1-phenethylpiperidin-4-yl)-N-phenylbut-2-enamide) ..........ccccoeueeeee.
(23) Cyclopentyl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylcyclopentanecarboxamide) ....
(24) Cyclopropyl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylcyclopropanecarboxamide) ...
(25) DeXtIOMOTAINIAC ..vveeiivreeeiireeeiirieeeireeeeireeeeireeesreeeeetreeeeareeeeanneeestsseeessneeeenes

(26) DiamPromide .......ccceevivieniiiieiiiiiiie it

(

(

(

(

(

(

(

(

(

(

(

27) Diethylthiambutene ....
28) Difenoxin .......cccceeeveennns
29) Dimenoxadol .....

30) DImepheptanol ........ccccivviiviiiiiiiiiiiice e
31) Dimethylthiambutene ...........ccccoviiiiiiii

32) Dioxaphetyl butyrate .....
33) Dipipanone ...........ceeeiene
34) Ethylmethylthiambutene ...
35) Etonitazene ........ccocoeen

36) ELOXETIAINE .uvvvviiiiiiiiiiiieee it ettt e ee et e e e e eebbrr e e e e e s enatbrreeeeeeesannes

37) 4-Fluoroisobutyryl fentanyl (N-(4-fluorophenyl)-N-(1-phenethylpiperidin-4-yl)isobutyramide; also known as para-

fluoroisobutyryl fentanyl) ........cccceveviiiiiiiiiiinie
(38) Furanyl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylfuran-2-carboxamide) ..

(39) Furethidine ...............

(40) Hydroxypethidine ........ccoovviiiiiiiiiiiiiii
(41) Isobutyryl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylisobutyramide) ..
(42) KetobemMIAOIE ..cccvvieeierieiiiieeeiieeeecree e eeireeeeireeesrre e eetbaeeesaveeeenbeeeeabreeesanneeenns

(43) Levomoramide ................

(44) Levophenacylmorphan ..o

(45) Methoxyacetyl fentanyl (2-methoxy-N-(1-phenethylpiperidin-4-yl)-N-phenylacetamide) ...

(46) 3-Methylfentanyl (N-[3-methyl-1-(2-phenylethyl)-4-piperidyl]-N-phenylpropanamide) .............
(47) 3-Methylthiofentanyl (N-[3-methyl-1-(2-thienylethyl)-4-piperidinyl]-N-phenylpropanamide) ..
(48) MOrpheridine ......ccccociviniiiiiiiiiiiiiiii e
(49) MPPP (1-methyl-4-phenyl-4-propionoxypiperidine) .........cccccocvvvevirivenenn

(50) MT—45 (1-cyclohexyl-4-(1,2-diphenylethyl)piperazine) ....
(51) Noracymethadol ........cccccceviveiiniiiiniiiiinicce
(52) Norlevorphanol ...
(53) Normethadone ......

(54) NOIPIPANONE ..oovriviviiiiiiiiiiitiieic e
(55) Ocfentanil (N-(2-fluorophenyl)-2-methoxy-N-(1-phenethylpiperidin-4-yl)acetamide) .........cccoceevirviininiieniniiinenicienecene,
(56) ortho-Fluorofentanyl (N-(2-fluorophenyl)-N-(1-phenethylpiperidin-4-yl)propionamide); also known as 2-fluorofentanyl)

(57) para-Chloroisobutyryl fentanyl (N-(4-chlorophenyl)-N-(1-phenethylpiperidin-4-yl)isobutyramide) ..........ccccoenivivenecnenne.

(58) para-Fluorobutyryl fentanyl (N-(4-fluorophenyl)-N-(1-phenethylpiperidin-4-yl)butyramide) .............

(59) para-Fluorofentanyl (N-(4-fluorophenyl)-N-[1-(2-phenylethyl)-4-piperidinyllpropanamide) ............
(60) para-Methoxybutyryl fentanyl (N-(4-methoxyphenyl)-N-(1-phenethylpiperidin-4-yl)butyramide) ..

(61) PEPAP (1-(2-phenylethyl)-4-phenyl-4-acetoxypiperiding) .......cccccccrvvennene

(62) PhenadoXOme ...c...eeciieiiiiveeieeeieiiiiieeeeeeeiiiiree e e e s eeiiareeeeeee s
(63) Phenampromide ...
(64) Phenomorphan .....
(65) Phenoperidine ......
(66) Piritramide .........

(67) Proheptazine .......cccceeivieiiiiiiiiiiiiiiceee e
(68) Properidine .....ccccveiviiviiiiiiiiiiiiiiiieiei e

(69) Propiram ............

(70) RACEIMOTAIIIIAE .uvvvvvviiiieiiiiiiiiieeeeeiiiteeeeeeeeesiirteeeeeessesaerreeeseessabareeeessessanneeees
(71) Tetrahydrofuranyl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenyltetrahydrofuran-2-carboxamide) .

(72) Thiofentanyl (N-phenyl-N-[1-(2-thienyl)ethyl-4-piperidinyl]propanamide)

(73) THIHAIIIE .vvvvvieiiiiiiirieee ettt e e e e e e e e eebb b e e e e e e e eeabareeeeeseeaanaaees
(74) Trimeperidine .......cccviniiiiiiiiiiii e
(75) U—-47700 (3,4-dichloro-N-[2-(dimethylamino)cyclohexyl]-N-methylbenzamide) ..

(76) Valeryl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylpentanamide)

9814
9832
9606
9607
9830
9831
9836
9608
9609
9611
9822
9612
9844
9847
9845
9613
9615
9616
9168
9617
9618
9619
9621
9622
9623
9624
9625

9824
9834
9626
9627
9827
9628
9629
9631
9825
9813
9833
9632
9661
9560
9633
9634
9635
9636
9838
9816
9826
9823
9812
9837
9663
9637
9638
9647
9641
9642
9643
9644
9649
9645
9843
9835
9750
9646
9547
9840
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* * * * *

D. Christopher Evans,

Acting Administrator.

[FR Doc. 2021-06596 Filed 3—30-21; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308

[Docket No. DEA-491]

Schedules of Controlled Substances:
Extension of Temporary Placement of
5F-EDMB-PINACA, 5F-MDMB-PICA,
FUB-AKB48, 5F-CUMYL-PINACA and
FUB-144 in Schedule | of the
Controlled Substances Act

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Temporary rule; temporary
scheduling order; extension.

SUMMARY: The Acting Administrator of
the Drug Enforcement Administration is
issuing this order to extend the
temporary schedule I status of ethyl 2-
(1-(5-fluoropentyl)-1H-indazole-3-
carboxamido)-3,3-dimethylbutanoate
(trivial name: 5F-EDMB-PINACA);
methyl 2-(1-(5-fluoropentyl)-1H-indole-
3-carboxamido)-3,3-dimethylbutanoate
(trivial name: 5F-MDMB-PICA); N-
(adamantan-1-yl)-1-(4-fluorobenzyl)-1H-
indazole-3-carboxamide (trivial names:
FUB-AKB48; FUB-APINACA; AKB48
N-(4-fluorobenzyl)); 1-(5-fluoropentyl)-
N-(2-phenylpropan-2-yl)-1H-indazole-3-
carboxamide (trivial names: 5F—
CUMYL-PINACA; SGT-25); and (1-(4-
fluorobenzyl)-1H-indol-3-y1)(2,2,3,3-
tetramethylcyclopropyl)methanone
(trivial name: FUB—144), and their
optical, positional, and geometric
isomers, salts, and salts of isomers. The
schedule I status of 5F-EDMB-PINACA,
5F-MDMB-PICA, FUB-AKB48, 5F—
CUMYL-PINACA and FUB-144
currently is in effect until April 16,
2021. This temporary order will extend
the temporary scheduling of 5F~EDMB—
PINACA, 5F-MDMB-PICA, FUB-
AKB48, 5F-CUMYL-PINACA and FUB-
144 for one year or until the permanent
scheduling action for these substances is
completed, whichever occurs first.
DATES: This order, which extends the
temporary scheduling order that DEA
previously issued for these substances
(84 FR 15505, April 16, 2019), is
effective April 16, 2021, and expires on
April 16, 2022. If DEA publishes a final
rule making this scheduling action
permanent, this order will expire on the

effective date of that rule, if the effective
date is earlier than April 16, 2022.

FOR FURTHER INFORMATION CONTACT:
Terrence L. Boos, Drug and Chemical
Evaluation Section, Drug Enforcement
Administration; Telephone: (571) 362—
3249.

SUPPLEMENTARY INFORMATION:
Background and Legal Authority

On April 16, 2019, the former Acting
Administrator of the Drug Enforcement
Administration (DEA) published a
temporary scheduling order in the
Federal Register (84 FR 15505) placing
ethyl 2-(1-(5-fluoropentyl)-1H-indazole-
3-carboxamido)-3,3-dimethylbutanoate
(trivial name: 5F—-EDMB-PINACA);
methyl 2-(1-(5-fluoropentyl)-1H-indole-
3-carboxamido)-3,3-dimethylbutanoate
(trivial name: 5F-MDMB-PICA); N-
(adamantan-1-yl)-1-(4-fluorobenzyl)-1H-
indazole-3-carboxamide (trivial names:
FUB-AKB48; FUB-APINACA; AKB48
N-(4-fluorobenzyl)); 1-(5-fluoropentyl)-
N-(2-phenylpropan-2-yl)-1H-indazole-3-
carboxamide (trivial names: 5F—
CUMYL-PINACA; SGT-25); and (1-(4-
fluorobenzyl)-1H-indol-3-y1)(2,2,3,3-
tetramethylcyclopropyl)methanone
(trivial name: FUB—144) in schedule I of
the Controlled Substances Act (CSA)
pursuant to the temporary scheduling
provisions of 21 U.S.C. 811(h). That
order was effective on the date of
publication, and was based on findings
by the former Acting Administrator of
DEA that the temporary scheduling of
these substances was necessary to avoid
an imminent hazard to the public safety
pursuant to subsection (h)(1).
Subsection (h)(2) requires that the
temporary control of these substances
expire two years from the effective date
of the scheduling order, i.e., on April 16,
2021. However, this same subsection
also provides that during the pendency
of proceedings under 21 U.S.C. 811(a)(1)
with respect to the substance, the
temporary scheduling ? of that substance
may be extended for up to one year.
Proceedings for the scheduling of a
substance under 21 U.S.C. 811(a) may
be initiated by the Attorney General
(delegated to the Administrator of DEA
pursuant to 28 CFR 0.100) on his own
motion, at the request of the Secretary
of Health and Human Services (HHS),2

1Though DEA has used the term “final order”
with respect to temporary scheduling orders in the
past, this notice adheres to the statutory language
of 21 U.S.C. 811(h), which refers to a “temporary
scheduling order.”” No substantive change is
intended.

2The Secretary of HHS has delegated to the
Assistant Secretary for Health of HHS the authority
to make domestic drug scheduling
recommendations.

or on the petition of any interested
party.

The Acting Administrator of DEA, on
his own motion, has initiated
proceedings under 21 U.S.C. 811(a)(1) to
permanently schedule 5F—EDMB—
PINACA, 5F-MDMB-PICA, FUB-
AKB48, 5F-CUMYL-PINACA and FUB-
144. DEA is simultaneously publishing
a notice of proposed rulemaking for the
placement of 5F-EDMB-PINACA, 5F—
MDMB-PICA, FUB-AKB48, 5F—
CUMYL-PINACA and FUB-144 in
schedule I elsewhere in this issue of the
Federal Register. If that proposed rule is
finalized, DEA will publish a final rule
in the Federal Register to make
permanent the schedule I status of these
substances.

Pursuant to 21 U.S.C. 811(h)(2), the
Acting Administrator orders that the
temporary scheduling of 5F-EDMB—
PINACA, 5F-MDMB-PICA, FUB-
AKB48, 5F-CUMYL-PINACA and FUB-
144, and their optical, positional, and
geometric isomers, salts, and salts of
isomers, be extended for one year, or
until the permanent scheduling
proceeding is completed, whichever
occurs first.

Regulatory Matters

The CSA provides for an expedited
temporary scheduling action where the
Attorney General, as delegated to the
Administrator of DEA, may, by order,
place a substance in schedule I if such
action is necessary to avoid an
imminent hazard to the public safety. 21
U.S.C. 811(h). That same subsection also
provides that the temporary scheduling
of a substance shall expire at the end of
two years from the date of the issuance
of such temporary scheduling order,
except that the Attorney General may,
during the pendency of proceedings
under 21 U.S.C. 811(a)(1) to
permanently schedule the substance,
extend the temporary scheduling for up
to one year.

To the extent that subsection 811(h)
directs that temporary scheduling
actions be issued by order and sets forth
the procedures by which such orders are
to be issued and extended, DEA believes
that the notice and comment
requirements of section 553 of the
Administrative Procedure Act, 5 U.S.C.
553, do not apply to this extension of
the temporary scheduling action. The
specific language chosen by Congress
indicates an intention for DEA to
proceed through the issuance of an
order instead of proceeding by
rulemaking. Given that Congress
specifically requires the Attorney
General to follow rulemaking
procedures for other kinds of scheduling
actions, see 21 U.S.C. 811(a), it is



16670

Federal Register/Vol. 86, No. 60/ Wednesday, March 31, 2021/Rules and Regulations

noteworthy that, in subsection 811(h),
Congress authorized the issuance of
temporary scheduling actions by order
rather than by rule. In the alternative,
even if this action were subject to 5
U.S.C. 553, the Acting Administrator
finds that there is good cause to forgo
the notice and comment and the
delayed effective date requirements of
such section, as any further delays in
the process for extending the temporary
scheduling order would be
impracticable and contrary to the public
interest in view of the manifest urgency
to avoid an imminent hazard to the
public safety that these substances
would present if scheduling expired, for
the reasons expressed in the temporary
scheduling order (84 FR 15505, April
16, 2019). Further, DEA believes that
this order extending the temporary
scheduling action is not a “rule” as
defined by 5 U.S.C. 601(2), and,
accordingly, is not subject to the
requirements of the Regulatory
Flexibility Act. The requirements for the
preparation of an initial regulatory
flexibility analysis in 5 U.S.C. 603(a) are
not applicable where, as here, DEA is
not required by 5 U.S.C. 553 or any
other law to publish a general notice of
proposed rulemaking.

Additionally, this action is not a
significant regulatory action as defined
by Executive Order (E.O.) 12866
(Regulatory Planning and Review)
section 3(f), and the principles
reaffirmed in E.O. 13563 (Improving
Regulation and Regulatory Review),
and, accordingly, this action has not
been reviewed by the Office of
Management and Budget.

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with E.O. 13132
(Federalism), it is determined that this
action does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

As noted above, this action is an
order, not a rule. Accordingly, the
Congressional Review Act (CRA) is
inapplicable, as it applies only to rules.
5 U.S.C. 801, 804(3). It is in the public
interest to maintain the temporary
placement of 5F-EDMB-PINACA, 5F—
MDMB-PICA, FUB-AKB48, 5F—
CUMYL-PINACA and FUB-144 in
schedule I because they pose a public
health risk, for the reasons expressed in
the temporary scheduling order (84 FR
15505, April 16, 2019). The temporary
scheduling action was taken pursuant to
21 U.S.C. 811(h), which is specifically

designed to enable DEA to act in an
expeditious manner to avoid an
imminent hazard to the public safety.
Under subsection 811(h), temporary
scheduling orders are not subject to
notice and comment rulemaking
procedures. DEA understands that the
CSA frames temporary scheduling
actions as orders rather than rules to
ensure that the process moves swiftly,
and this extension of the temporary
scheduling order continues to serve that
purpose. For the same reasons that
underlie subsection 811(h), that is, the
need to place these substances in
schedule I because they pose an
imminent hazard to public safety, it
would be contrary to the public interest
to delay implementation of this
extension of the temporary scheduling
order.

Therefore, in accordance with 5
U.S.C. 808(2), this order extending the
temporary scheduling order shall take
effect immediately upon its publication.
DEA will submit a copy of this order to
both Houses of Congress and to the
Comptroller General, although such
filing is not required under the CRA, 5
U.S.C. 801-808, because, as noted
above, this action is an order, not a rule.

D. Christopher Evans,

Acting Administrator.

[FR Doc. 2021-06555 Filed 3—-30-21; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2021-0153]

Annual Fireworks Displays and Other
Events in the Eighth Coast Guard
District Requiring Safety Zones

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for the Riverfest fireworks
display on the Neches River in Port
Neches, TX from 8:30 p.m. through 10
p.m. on May 1, 2021 to provide for the
safety of life on navigable waterways
during this event. Our regulation for
fireworks displays and other events
within the Eighth Coast Guard District
identifies the regulated area for this
event in Port Neches, TX. During the
enforcement periods, the operator of any
vessel in the regulated area must
comply with directions from the Patrol

Commander or designated
representative.

DATES: The regulations in 33 CFR
165.801 Table 3 will be enforced from
8:30 p.m. through 10 p.m. on May 1,
2021, or in the event of postponement
due to rain, on May 2, 2021.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Mr. Scott
Whalen, U.S. Coast Guard; telephone
409-719-5086, email scott.k.whalen@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce safety zone
regulations in 33 CFR 165.801 Table 3
for the Port Neches Riverfest fireworks
display from 8:30 p.m. through 10 p.m.
on May 1, 2021, or in the event of rain,
on May 2, 2021. This action is being
taken to provide for the safety of life on
navigable waterways before, during, and
after a pyrotechnics display. Our annual
fireworks displays and other events in
the Eighth Coast Guard District
requiring safety zones, § 165.801,
specifies the location of the safety zone
for the Riverfest fireworks display
which encompasses a 500-yard radius of
the fireworks barge anchored on the
Neches River in approximate position
29°59’51” N 093°57°06” W (NADA83).
During the enforcement period, as
reflected in § 165.801 Table 3, if you are
the operator of a vessel in the regulated
area you must comply with directions
from the Patrol Commander or
designated representative.

In addition to this notice of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of the enforcement periods
via Local Notice to Mariners, Marine
Safety Information Bulletin and Vessel
Traffic Service Advisory.

Dated: March 22, 2021.
Molly. A. Wike,

Captain, U.S. Coast Guard, Captain of the
Port, Marine Safety Zone Port Arthur.

[FR Doc. 2021-06453 Filed 3—30-21; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 111

Priority Mail Express Delivery Times

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service is
amending Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM®) in various
sections to revise the Priority Mail
Express® delivery times and to
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eliminate the optional 10:30 a.m.
delivery time.

DATES: Effective Date: May 23, 2021.

FOR FURTHER INFORMATION CONTACT:
Markes Lucius at (202) 268—6170, Denis
Baranov (202) 268-4880, or Garry
Rodriguez at (202) 268-7281.

SUPPLEMENTARY INFORMATION: Currently,
the Priority Mail Express service
guarantee delivery times for most
domestic mail including Priority Mail
Express Military Service® and Hold For
Pickup service are 12:00 p.m. or 3:00
p.m. as designated by the 3-digit or 5-
digit destination ZIP® Code delivery
areas and defined in the Priority Mail
Express Delivery directory. The Postal
Service is revising the 12:00 p.m. and
3:00 p.m. Priority Mail Express service
guarantee delivery times to 6:00 p.m.
The Postal Service is also eliminating
the optional 10:30 a.m. delivery time.

The revisions to the Priority Mail
Express service guarantee delivery times
and elimination of the optional 10:30
a.m. delivery time will enable the Postal
Service to improve the quality of service
and provide a more efficient customer
experience.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM),
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111
Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM) as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

100 Retail Mail Letters, Cards, Flats,
and Parcels

110 Retail Mail Priority Mail Express
113 Prices and Eligibility

1.0 Prices and Fees

* * * * *

[Delete 1.6, “Optional Delivery Fee”
in its entirety.]
* * * * *

4.0 Service Features of Priority Mail
Express

* * * * *

4.2 Priority Mail Express 1-Day
Delivery

* * * * *

4.2.3 Delivery Time

[Revise the first sentence of 4.2.3 to
read as follows:]

Items are delivered by 6 p.m. on the
next delivery day. * * *

4.2.4 Hold for Pickup

[Revise the text of 4.2.4 to read as
follows:]

Except for Priority Mail Express
mailpieces containing cremated
remains, under Hold for Pickup service,
items presented under 4.2 are available
for pickup by the addressee at the
destination facility by 6:00 p.m. of the
next day that the destination office is
open for retail business.

4.3 Priority Mail Express 2-Day
Delivery

* * * * *

4.3.3 Delivery Time

[Revise the text of 4.3.3 to read as
follows:]

Items are delivered by 6 p.m. on the
second delivery day. If delivery is not
made, the addressee is notified. A
reminder notice is left on the third day
after the attempted delivery. A second
delivery is attempted only upon
customer request.

4.3.4 Hold for Pickup

[Revise the text of 4.3.4 to read as
follows:]

Except for Priority Mail Express
mailpieces containing cremated
remains, under Hold for Pickup service,
items presented under 4.3 are available
for pickup by the addressee at the
destination facility by 6:00 p.m. of the
second delivery day that the destination

office is open for retail business.
* * * * *

200 Commercial Mail Letters, Flats,
and Parcels

* * * * *

210 Commercial Mail Priority Mail
Express

213 Prices and Eligibility

1.0 Prices and Fees

* * * * *

[Delete 1.8, “Optional Delivery Fee”
in its entirety and renumber 1.9 as 1.8.]
* * * * *

4.2 Priority Mail Express 1-Day
Delivery

* * * * *
4.2.3 Delivery Times

[Revise the text of 4.2.3 to read as
follows:]

Except for items endorsed
“Guaranteed by End of Day” per an
approved customer agreement, items are
delivered by 6 p.m. on the next delivery
day. If delivery is not made, the
addressee is notified. A reminder notice
is left on the third day after the
attempted delivery. A second delivery is
attempted only upon customer request.

4.2.4 Hold for Pickup

[Revise the text of 4.2.4 to read as
follows:]

Except for Priority Mail Express
mailpieces containing cremated
remains, under Hold for Pickup service,
items presented under 4.2 are available
for pickup by the addressee at the
destination facility by 6 p.m. of the next
day that the destination office is open
for retail business.

4.3 Priority Mail Express 2-Day
Delivery

* * * * *
4.3.3 Delivery Times

[Revise the text of 4.3.3 to read as
follows:]

Except for items endorsed
“Guaranteed by End of Day”’ per an
approved customer agreement, items are
delivered by 6 p.m. on the second
delivery day. If delivery is not made, the
addressee is notified. A reminder notice
is left on the third day after the
attempted delivery. A second delivery is
attempted only upon customer request.

4.3.4 Hold for Pickup

[Revise the text of 4.3.4 to read as
follows:]

Except for Priority Mail Express
mailpieces containing cremated
remains, under Hold for Pickup service,
items presented under 4.3 are available
for pickup by the addressee at the
destination facility by 6 p.m. of the
second delivery day that the destination

office is open for retail business.
* * * * *

600 Basic Standards For All Mailing
Services

* * * * *
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604 Postage Payment Methods and
Refunds

* * * * *

9.0 Exchanges and Refunds

* * * * *

9.2 Postage and Fee Refunds

* * * * *

9.2.1 General Standards

A refund for postage and fees may be
made:
* * * * *

[Revise the text of item e to read as
follows:]

e. Under 9.5 for Priority Mail Express
postage and Sunday/holiday premium

fee refunds.
* * * * *

9.2.5 Applying for Refund

A customer may apply for refunds
under 9.2, as follows:

[Revise the first sentence of item a to
read as follows:]

a. Online (preferred) at
www.USPS.com/help: For domestic,
Priority Mail Express (postage, Sunday/
holiday premium fee), and for Certified
Mail, Return Receipt (hardcopy and
electronic), Signature Confirmation, and
USPS Tracking (USPS Marketing Mail

only), extra services only. * * *
* * * * *

9.5 Priority Mail Express Postage and
Fees Refunds

9.5.1 Priority Mail Express 1-Day and
2-Day Delivery

[Revise the text of 9.5.1 to read as
follows:]

For Priority Mail Express 1-Day and 2-
Day Delivery, the USPS refunds the
postage and Sunday or holiday
premium fee for an item not delivered,
for an item for which delivery was not
attempted, or if the item was not made
available for claim by the delivery date
and time specified at the time of
mailing, subject to the standards for this
service, unless the delay was caused by

one of the situations in 9.5.5.
* * * * *

700 Special Standards

703 Nonprofit USPS Marketing Mail
and Other Unique Eligibility

* * * * *

2.0 Overseas Military and Diplomatic
Post Office Mail

* * * * *

2.6 Priority Mail Express Military
Service (PMEMS)

* * * * *

2.6.5 To APO/FPO and DPO
Destinations

[Revise the text of 2.6.5 to read as
follows:]

Under PMEMS, items mailed to APO/
FPO and DPO destinations (from the
United States) are available for delivery
at the destination APO/FPO or DPO Post
Office by 6:00 p.m. on the designated
delivery day.

2.6.6 From APO/FPO and DPO
Destinations

[Revise the text of 2.6.5 to read as
follows:]

Under PMEMS, items mailed from
APO/FPO and DPO locations (going to
the United States) are delivered to an
addressee within the delivery area of the
destination Post Office by 6:00 p.m. on
the designated delivery day.

* * * * *

Ruth B. Stevenson,

Attorney, Federal Compliance.

[FR Doc. 202106648 Filed 3—-29-21; 4:15 pm]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2020-0198; FRL-10022—
11-Region 3]

Air Plan Approval; West Virginia; 1997
8-Hour Ozone National Ambient Air
Quality Standard Second Maintenance
Plan for the West Virginia Portion of
the Wheeling, WV-OH Area Comprising
Marshall and Ohio Counties

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a state
implementation plan (SIP) revision
submitted by the West Virginia
Department of Environmental Protection
(WVDEP) on behalf of the State of West
Virginia (WV). This revision pertains to
West Virginia’s plan for maintaining the
1997 8-hour ozone national ambient air
quality standard (NAAQS) for the West
Virginia portion of the Wheeling, WV-
OH area (Wheeling Area) comprising
Marshall and Ohio Counties. EPA is
approving these revisions to the West
Virginia SIP in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This final rule is effective on
April 30, 2021.

ADDRESSES: EPA has established a
docket for this action under Docket ID

Number EPA-R03-OAR-2020-0198. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Keila M. Pagan-Incle, Planning &
Implementation Branch (3AD30), Air &
Radiation Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. The telephone number is (215)
814—2926. Ms. Pagan-Incle can also be
reached via electronic mail at pagan-
incle.keila@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On June 29, 2020 (85 FR 38831), EPA
published a notice of proposed
rulemaking (NPRM) for the State of
West Virginia. In the NPRM, EPA
proposed approval of West Virginia’s
plan for maintaining the 1997 ozone
NAAQS through June 14, 2027, in
accordance with CAA section 175A. The
formal SIP revision was submitted by
WYVDEP on December 10, 2019.

II. Summary of SIP Revision and EPA
Analysis

On May 15, 2007 (72 FR 27247,
effective June 14, 2007), EPA approved
a redesignation request (and
maintenance plan) from WVDEP for the
Wheeling Area. Per CAA section
175A(b), at the end of the eighth year
after the effective date of the
redesignation, the state must also
submit a second maintenance plan to
ensure ongoing maintenance of the
standard for an additional 10 years, and
in South Coast Air Quality Management
District v. EPA (South Coast II),1 the
D.C. Circuit held that this requirement
cannot be waived for areas, like the
Wheeling Area, that had been
redesignated to attainment for the 1997
ozone NAAQS prior to revocation and
that were designated attainment for the
2008 ozone NAAQS. CAA section 175A
sets forth the criteria for adequate
maintenance plans. In addition, EPA
has published longstanding guidance

1882 F.3d 1138 (D.C. Cir. 2018).
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that provides further insight on the
content of an approvable maintenance
plan, explaining that a maintenance
plan should address five elements: (1)
An attainment emissions inventory; (2)
a maintenance demonstration; (3) a
commitment for continued air quality
monitoring; (4) a process for verification
of continued attainment; and (5) a
contingency plan.2 WVDEP’s December
10, 2019 SIP submittal fulfills West
Virginia’s obligation to submit a second
maintenance plan and addresses each of
the five necessary elements.

As discussed in the June 29, 2020
NPRM, consistent with longstanding
EPA’s guidance,? areas that meet certain
criteria may be eligible to submit a
limited maintenance plan (LMP) to
satisfy one of the requirements of CAA
section 175A. Specifically, states may
meet CAA section 175A’s requirements
to “provide for maintenance” by
demonstrating that the area’s design
values 4 are well below the NAAQS and
that it has had historical stability
attaining the NAAQS. EPA evaluated
WVDEP’s December 10, 2019 submittal
for consistency with all applicable EPA
guidance and CAA requirements. EPA
found that the submittal met CAA
section 175A and all CAA requirements,
and proposed approval of the LMP for
the Wheeling, WV-OH Area comprising
Marshall and Ohio Counties as a
revision to the West Virginia SIP. The
effect of this action makes certain
commitments related to the
maintenance of the 1997 ozone NAAQS
federally enforceable as part of the West
Virginia SIP. Other specific
requirements of WVDEP’s December 10,
2019 submittal and the rationale for
EPA’s proposed action are explained in
the NPRM and will not be restated here.

III. EPA’s Response to Comments
Received

EPA received four comments on the
June 29, 2020 NPRM. All comments
received are in the docket for this

2“Procedures for Processing Requests to
Redesignate Areas to Attainment,” Memorandum
from John Calcagni, Director, Air Quality
Management Division, September 4, 1992 (Calcagni
Memo).

3 See “Limited Maintenance Plan Option for
Nonclassifiable Ozone Nonattainment Areas’” from
Sally L. Shaver, Office of Air Quality Planning and
Standards (OAQPS), dated November 16, 1994;
“Limited Maintenance Plan Option for
Nonclassifiable CO Nonattainment Areas’ from
Joseph Paisie, OAQPS, dated October 6, 1995; and
“Limited Maintenance Plan Option for Moderate
PM,o Nonattainment Areas” from Lydia Wegman,
OAQPS, dated August 9, 2001.

4The ozone design value for a monitoring site is
the 3-year average of the annual fourth-highest daily
maximum 8-hour average ozone concentrations.
The design value for an ozone nonattainment area
is the highest design value of any monitoring site
in the area.

rulemaking action. A summary of the
comments and EPA’s responses are
provided herein.

Comment 1: The commenter alleges
that the plan should not be approved
due to the allowance of future
expansion of Interstate 70 (I-70) within
Ohio County in West Virginia and
Belmont County in Ohio from a West
Virginia ‘“transportation conformity
plan.” The commenter takes issue that
the “transportation conformity plan”
will allow more vehicles to use the
highway, hence increasing the vehicle
miles traveled (VMT) and the mobile
source emissions. The commenter
claims that “EPA should require WV to
compensate” for the increase in VMT
arising from the future expansion
project and suggests that this could be
evaluated by utilizing “actual VMT data
collected on I-70” in the motor vehicle
emission simulator (MOVES) modeling
and the modeling “‘will show an
increase in mobile source emissions in
the area beyond that shown in WV’s
plan.”

Response 1: EPA does not agree with
the commenter that the plan should not
be approved for the reasons given in the
comment. The commenter did not
identify a specific project that would
expand the I-70 as it exists today. In an
effort to identify the project that the
commenter referred to, we reviewed
West Virginia’s current statewide
transportation improvement program
(STIP) and the current long-range
transportation plan for the West Virginia
portion of the Wheeling metropolitan
area which includes Marshall and Ohio
Counties. We could not identify any I-
70 expansion projects in the STIP.5 We
did identify several bridge rehabilitation
projects on I-70, but these would not
constitute highway expansion projects
and would not result in increased
vehicle miles traveled. We did identify
one highway expansion project in the
area’s long-range transportation plan.®
That project would upgrade I-70 to six
lanes from Elm Grove/Triadelphia
interchange to Cabela Drive in Ohio
County. Construction is not slated to
begin until 2036. The opening date for
the project is not stated in the long-
range plan. Belomar, the metropolitan
planning organization for the area, will
have to consider the potential impacts
of this project on air quality in the area
when it makes transportation
conformity determinations for the 1997
ozone NAAQS. However, with respect

5 https://transportation.wv.gov/highways/
programming/STIP/Pages/default.aspx.

6 https://www.belomar.org/wordpress/wp-
content/uploads/2016/07/bomts-Irp-2040-final-
document.pdf.

to the commenter’s request that
compensating emissions reductions be
obtained for any emissions increases
that this project may eventually cause,
there is no mechanism under the CAA
that requires such compensating
emissions reductions as part of a
maintenance plan. In order to approve
the second maintenance plan for the
area, the plan must demonstrate that the
area will be able to remain in attainment
of the 1997 ozone NAAQS through
2027. We have reviewed the second
maintenance plan and for the reasons
stated in this final rule and in the
proposal, we have concluded that the
second maintenance plan is approvable.
85 FR 38831 (June 29, 2020).

Comment 2: The commenter claims
that the second maintenance plan
should be rejected because “EPA has
not evaluated the loss in emission
reductions” due to certain policy
positions taken by the Trump
administration related to . . . the
CAFE?7 standards, biofuel blending
requirements and removing States’ and
California’s ability to set standards.”
The commenter asserts that West
Virginia failed to use “reduced emission
standards” in the mobile source
evaluation. The commenter contends
that West Virginia ‘‘uses assumptions
that are against EPA’s stated policy
under the New Source Performance
Standards (NSPS) and the National
Emission Standards for Hazardous
Pollutants (NESHAP)” and therefore,
the plan should be rejected. Further, the
commenter takes issue that “Recently
EPA has announced protections under
the mercury and air toxic standards
(MATS) rule and the Boiler maximum
achievable control technology (MACT)
rule,” and due to the removal of these
programs, “EPA should require states to
use those planning assumptions and
account for any lost emissions
reductions achieved by those
programs.”

Response 2: 1t is unclear from the
comment how or why the commenter
believes the particular policies cited are
relevant to this action. For example,
biofuel blending requirements are not
relevant to ozone reductions, and
neither West Virginia nor Ohio has
adopted California’s light duty vehicle
emission standards, and therefore,
neither state is impacted by the
withdrawal of California’s waiver for its
zero emission vehicle sales mandate and
its greenhouse gas emissions standards.8
The change to the National Highway

7 Corporate Average Fuel Economy (CAFE).

8 See 84 FR 51310, September 27, 2019. The Safer
Affordable Fuel-Efficient (SAFE) Vehicles Rule Part
One: One National Program.
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Traffic Safety Administration’s
(NHTSA) corporate average fuel
economy rules and EPA’s greenhouse
gas emissions standards did not affect
EPA’s Tier 3 vehicle and fuel
regulation.® Therefore, new vehicles
continue to be required to be certified to
the Tier 3 emissions standards for
nitrogen oxides (NOx) and volatile
organic compounds (VOCs). Neither of
the Safer Affordable Fuel-Efficient
(SAFE) rulemakings affected emissions
from the existing vehicle fleet. For the
reasons stated in the NPRM, we disagree
with alleged deficiencies in evaluating
mobile sources.

We also do not agree with the
commenter’s contentions about West
Virginia using “assumptions that are
against EPA’s stated policy under NSPS
and NESHAP,” or that EPA should
require West Virginia to address the
removal of protections the commenter
alleges EPA has made under the MATS
and Boiler MACT rules. The commenter
does not identify how any NSPS or
NESHAP “policies” impact this action,
or which policies, NESHAPs or NSPS
the commenter believes are relevant to
this action. With respect to MATS and
the Boiler MACT, the commenter
incorrectly assumes that protections
under those rules have been “removed.”
In a 2020 rulemaking, EPA found that it
was not “appropriate and necessary” to
regulate hazardous air pollutants (HAP)
emissions from coal- and oil-fired
Electrical Generating Units (EGUs),
thereby reversing the Agency’s previous
conclusion under CAA section
112(n)(1)(A). 85 FR 31286 (May 22,
2020). This action did not, however,
remove the EGUs covered by MATS
from regulation. EPA explicitly stated
that coal- and oil-fired EGUs would
remain on the CAA section 112(c)(1)
source category list, and that the CAA
section 112(d) standards for those EGUs,
as promulgated in the MATS rule,
would be unaffected by its reversal of
the “appropriate and necessary” finding
because EPA had not met the statutorily
required CAA section 112(c)(9) delisting
criteria to remove these units from
regulation. 85 FR at 31286 (May 22,
2020).1° The commenter is therefore
incorrect that there has been any
“removal of protections” with respect to
the emission limits required under the

9 See 85 FR 24174, April 30, 2020. The Safer
Affordable Fuel-Efficient (SAFE) Vehicles Rule for
Model Years 2021-2026 Passenger Cars and Light
Trucks.

10 We note also that the 2020 rulemaking has been
challenged in the Court of Appeals for the District
of Columbia and has also been identified by
President Biden’s January 20, 2021 Executive Order
as an action that EPA should propose to review,
revise, or rescind by August 2021.

MATS rule. Similarly, although EPA has
proposed certain changes to the Boiler
MACT in response to a court decision,1!
those proposed changes have not been
finalized to date. Therefore, the
environmental protections of neither the
MATS rule nor the Boiler MACT rule
have been removed or decreased. EPA
therefore disagrees with the commenter
that this plan should be disapproved
because of WVDEP’s failure to address,
in a plan designed to maintain an ozone
standard, the CAA programs and
policies referenced by the commenter.

Comment 3: The commenter asserts
that the LMP should not be approved
because of EPA’s reliance on the Air
Quality Modeling Technical Support
Document (TSD) that was developed for
EPA’s regional transport rulemaking.
The commenter contends that: (1) The
TSD shows maintenance of the area for
three years and not 10 years; (2) the
modeling was performed for transport
purposes across state lines and not to
show maintenance of the NAAQS; (3)
the modeling was performed for the
2008 and 2015 ozone NAAQS and not
the 1997 ozone NAAQS; (4) the TSD has
been “highly contested” by
environmental groups and that “other
states contend EPA’s modeling as
flawed;” and (5) the TSD does not
address a recent court decision that
threw out EPA’s modeling “‘because it
modeled to the wrong attainment year.

. .” The commenter asserts that the
four specific issues it raises with respect
to the modeling means that the TSD is
“flawed, illegal, [and] is being used
improperly for the wrong purpose. . . .
The commenter states that “EPA must
retract its reliance on the modeling for
the purposes of this maintenance plan
and must find some other way of
showing continued maintenance of the
1997 ozone NAAQS.”

Response 3: EPA does not agree with
the commenter that the approval of
West Virginia’s second maintenance
plan is not appropriate. The commenter
raises concerns about West Virginia and
EPA’s citation of air quality modeling,
but the commenter ignores that EPA’s
primary basis for finding that West
Virginia has provided for maintenance
of the 1997 ozone NAAQS in the
Wheeling Area is the State’s
demonstration that the criteria for a
limited maintenance plan has been met.
See 85 FR 38831, June 29, 2020.
Specifically, as stated in the NPRM, for
decades EPA has interpreted the
provision in CAA section 175A that
requires states to “provide for
maintenance’’ of the NAAQS to be
satisfied where areas demonstrate that

’

1185 FR 52198 (August 24, 2020).

design values are and have been stable
and well below the NAAQS—e.g., at
85% of the standard, or in this case at
or below 0.071 ppm. EPA calls such
demonstration a “limited maintenance
plan.”

The modeling cited by the commenter
was referenced in West Virginia’s
submission and as part of EPA’s
proposed approval as supplementary
supporting information, and we do not
agree that the commenter’s concerns
about relying on that modeling are
warranted. The commenter contends
that the modeling only goes out three
years (to 2023) and it needs to go out to
10 years, and therefore may not be
relied upon. However, the air quality
modeling TSD was only relied upon by
EPA to provide additional support to
indicate that the area is expected to
continue to attain the NAAQS during
the relevant period. As noted above,
West Virginia primarily met the
requirement to demonstrate
maintenance of the NAAQS by showing
that they met the criteria for a limited
maintenance plan, rather than by
modeling or projecting emissions
inventories out to a future year. We also
do not agree that the State is required
to demonstrate maintenance for 10
years; CAA section 175A requires the
State to demonstrate maintenance
through the 20th year after the area is
redesignated, which in this case is 2027.

We also disagree with the
commenter’s contention that because
the air quality modeling TSD was
performed to analyze the transport of
pollution across state lines with respect
to other ozone NAAQS, it cannot be
relied upon in this action. We
acknowledge that the air quality
modeling TSD at issue was performed as
part of EPA’s efforts to address interstate
transport pollution under CAA section
110(a)(2)(D)(1)(I). However, the purpose
of the air quality modeling TSD is fully
in keeping with the question of whether
West Virginia is expected to maintain
the NAAQS. The air quality modeling
TSD identifies which air quality
monitors in the United States are
projected to have problems attaining or
maintaining the 2008 and 2015 NAAQS
for ozone in 2023. Because the air
quality modeling TSD results simply
provide projected ozone concentration
design values, which are expressed as
three-year averages of the annual fourth
high 8-hour daily maximum ozone
concentrations, the modeling results are
useful for analyzing attainment and
maintenance of any of the ozone
NAAQS that are measured using this
averaging time; in this case, the 1997,
2008 and 2015 ozone NAAQS. The only
difference between the three standards
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is stringency. Taking the Wheeling
Area’s most recent certified design value
as of the proposal (i.e., for the years
2016-2018), the area’s design value was
0.066 parts per million (ppm). What we
can discern from this is that the area is
meeting the 1997 ozone NAAQS of
0.080 ppm, the 2008 ozone NAAQS of
0.075 ppm, and the 2015 ozone NAAQS
of 0.070 ppm. The same principle
applies to projected design values from
the air quality modeling TSD. In this
case, the interstate transport modeling
indicated that in 2023, the Wheeling
Area’s design value is projected to be
0.067 ppm,12 which is again, well below
all three standards. The fact that the air
quality modeling TSD was performed to
indicate whether the area will have
problems attaining or maintaining the
2015 ozone NAAQS (i.e., 0.070 ppm)
does not make the modeling less useful
for determining whether the area will
also meet the less stringent revoked
1997 standard (i.e., 0.080 ppm).

The commenter asserts that many
groups have criticized EPA’s transport
modeling, alleging that the agency used
improper emissions inventories,
incorrect contribution thresholds, wrong
modeling years, or that EPA has not
accounted for local situations or
reductions that occurred after the
inventories were established. The
commenter also alleges that EPA should
not rely on its modeling because it ““fails
to stand up to the recent court
decisions,” citing the Wisconsin v. EPA
D.C. Circuit decision.13 EPA disagrees
that the existence of criticisms of the
agency’s air quality modeling TSD
render it unreliable, and we also do not
agree that anything in recent court
decisions, including Wisconsin v. EPA,
suggests that EPA’s air quality modeling
TSD is technically flawed. We
acknowledge that the source
apportionment air quality modeling
TSD runs cited by the commenter have
been at issue in various legal challenges
to EPA actions, including the Wisconsin
v. EPA case. However, in that case, the
only flaw in EPA’s air quality modeling
TSD identified by the D.C. Circuit was
the fact that its analytic year did not
align with the attainment date found in
CAA section 181.14 Contrary to the
commenter’s suggestion, the D.C. Circuit
upheld EPA’s air quality modeling TSD

12 The June 29, 2020 NPRM for this action recited
0.060 ppm as the Projected 2023 design value in
Table 2—Wheeling Area 8-hour Ozone Design
Value in Part Per Million. Through this final action
we clarify that the correct Projected 2023 design
value that was included in the State’s submission,
is 0.067 ppm. The inclusion of the slightly higher
but incorrect figure in the NPRM is a harmless error
that does not alter EPA’s approval of this LMP.

13 Wisconsin, 938 F.3d 303 (D.C. Cir. 2019).

14 Wisconsin, 938 F.3d at 313.

with respect to the many technical
challenges raised by petitioners in the
Wisconsin case.1® We therefore think
reliance on the interstate transport air
quality modeling TSD as supplemental
support for showing that the Wheeling
Area will maintain the 1997 ozone
NAAQS through the end of its 20th-year
maintenance period is appropriate.

Comment 4: The commenter asserts
that EPA should disapprove this
maintenance plan because EPA should
not allow states to rely on emission
programs such as the Cross-State Air
Pollution rule (CSAPR) to demonstrate
maintenance for the 1997 ozone
NAAQS. The commenter alleges that
“the CSAP and CSAP Update and CSAP
Close-out rules were vacated entirely”
by multiple courts and ‘“‘are now illegal
programs providing no legally
enforceable emission reductions to any
states formerly covered by the rules.”
The commenter also asserts that nothing
restricts “big coal and gas power plants
from emitting way beyond there (sic)
restricted amounts.” The commenter
does allow that “If EPA can show that
continued maintenance without these
rules is possible for the next 10 years
then that would be OK but as the plan
stands it relies on these reductions and
must be disapproved.”

Response 4: The commenter has
misapprehended the factual
circumstances regarding these interstate
transport rules. Every rule cited by the
commenter that achieves emission
reductions from electric generating units
(EGUs or power plants)—i.e., the Cross-
State Air Pollution Rule and the CSAPR
Update—remains in place and
continues to ensure emission reductions
of NOx and sulfur dioxide (SO,). CSAPR
began implementation in 2015 (after it
was largely upheld by the Supreme
Court) and the CSAPR Update began
implementation in 2017. The latter rule
was remanded to EPA to address the
analytic year issues discussed in the
prior comment and response, but the
rule remains fully in effect. The
commenter is correct that the D.C.
Circuit vacated the CSAPR close-out,
but we note that that rule was only a
determination that no further emission
reductions were required to address
interstate transport obligations for the
2008 ozone NAAQS; the rule did not
itself establish any emission reductions.
We therefore disagree that the legal
status of these rules presents any
obstacle to EPA’s approval of West
Virginia’s submission.

15 Wisconsin, 938 F.3d at 323-331.

IV. Final Action

EPA is approving the 1997 ozone
NAAQS limited maintenance plan for
the Wheeling, WV-OH area comprising
Marshall and Ohio Counties as a
revision to the West Virginia SIP.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
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In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in

This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 1, 2021. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action.

This action pertaining to West
Virginia’s limited maintenance plan for
the Wheeling, WV-OH area comprising
Marshall and Ohio Counties may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air

Dated: March 25, 2021.
Diana Esher,
Acting Regional Administrator, Region III.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(e) is amended by adding an entry for
1997 8-Hour Ozone National Ambient
Air Quality Standard Second
Maintenance Plan for the West Virginia
Portion of the Wheeling, WV-OH Area
Comprising Marshall and Ohio
Counties” at the end of the table to read
as follows:

the Federal Register. A major rule pollution control, Incorporation by §52.2520 |Identification of plan.
cannot take effect until 60 days after it reference, Nitrogen dioxide, Ozone, * * * * *
is published in the Federal Register. Volatile organic compounds. (e)* * *
State Additional
Name of non-regulatory SIP revision Applicable geographic area submittal EPA approval date explanati
date planation
1997 8-Hour Ozone National Ambient Air Wheeling WV-OH, West 12/10/19 3/31/21, [insert Federal

Quality Standard Second Maintenance
Plan for the West Virginia Portion of
the Wheeling, WV-OH Area Com-
prising Marshall and Ohio Counties.

Virginia Area Comprising
Marshall and Ohio Coun-
ties.

Register citation].

[FR Doc. 2021-06523 Filed 3—30-21; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 210325-0069]

RIN 0648—-BK45

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; delay of effective
date.

SUMMARY: We, the NMFS, are delaying
the effective date of a final rule that
published on December 20, 2019.
DATES: As of March 31, 2021, the
effective date of the rule amending 50
CFR part 223 that published at 84 FR
70048 on December 20, 2019, is delayed
until August 1, 2021.

FOR FURTHER INFORMATION CONTACT:
Jennifer Lee, NMFS Southeast Regional
Office, telephone: 727-824-5312, or
email: jennifer.lee@noaa.gov.
SUPPLEMENTARY INFORMATION: On
December 20, 2019, we published a final
rule to amend the alternative tow time
restriction to require all skimmer trawl
vessels 40 feet and greater in length to
use turtle excluder devices (TEDs)
designed to exclude small sea turtles in
their nets, and that rule had an effective
date of April 1, 2021 (84 FR 70048). The
final rule amends regulations at 50 CFR
part 223 under the authority of the
Endangered Species Act. The purpose of
the final rule is to reduce incidental

bycatch and mortality of sea turtles in
the southeastern U.S. shrimp fisheries,
and to aid in the protection and
recovery of listed sea turtle populations.
The rule also amends the definition of
tow time to better clarify the intent and
purpose of tow times to reduce sea
turtle mortality, and it refines additional
portions of the TED requirements to
avoid potential confusion. We delayed
the effectiveness of the final rule until
April 1, 2021, to allow for the
manufacture of the necessary number of
TEDs and for fishers, particularly lower
income fishers, to prepare financially
for the regulation.

We typically conduct outreach on
changes to TED regulations through in-
person industry workshops and trade
shows, dockside and net shop visits,
and enforcement trainings. In our final
rule we stated that we would be
scheduling and announcing future TED
training workshops. We also distributed
a Fishery Bulletin to industry
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representatives, state agency partners,
media, and other constituents on the
final rule, notifying fishers that we
would be conducting numerous
workshops and training sessions for
skimmer trawl] fishers, and that
information on these sessions would be
posted on our website at: https://
www.fisheries.noaa.gov/southeast/
bycatch/turtle-excluder-device-
regulations.

We are now delaying the effective
date of the final rule published on
December 20, 2019, (84 FR 70048) until
August 1, 2021. Safety and travel
restrictions due to the COVID-19
pandemic have limited our ability to
complete the in-person workshops and
training sessions that we had
anticipated and communicated to the
public. This delay in effective date is
necessary to provide us with additional
time to conduct our planned outreach
and training for fishers through a
modified strategy, including but not
limited to, virtual training sessions with
the public. In addition to generally
educating the public on the use of the
devices, it will help prepare us for
responding to installation and
maintenance problems from industry
when the regulations go in effect. This
will allow fishers to be better prepared
for compliance with regulations and
reduce the likelihood of potential
increased sea turtle deaths caused by
widespread use of improperly
constructed and/or installed TEDs.

Administrative Procedure Act

The Assistant Administrator for
Fisheries (AA) finds that there is good
cause to waive the requirements to
provide prior notice and opportunity for
public comment pursuant to the
authority set forth in 5 U.S.C. 553(b)(B),
because prior notice and opportunity for
public comment on this temporary
delay is unnecessary and would be
contrary to the public interest. Such
procedures are unnecessary because the
rule that published at 84 FR 70048 on
December 20, 2019, has already been
subject to notice and comment, and all
that remains is to notify the public of
this delay in the effective date of the
previously noticed regulations.
Providing additional prior notice and
opportunity for public comment is
contrary to the public interest because
there is a need to implement
immediately this action to delay the
April 1, 2021, effective date of the final
rule and to provide notice of the delay
to affected fishery participants. Making
the requirements effective before fishers
are properly educated and trained
regarding the devices could lead to
improper installation and use, which

could lead to greater harm to listed sea
turtles. We are temporarily delaying the
effective date of the rule (see DATES
section) to provide us with additional
time to promote compliance with the
new regulations.

For these same reasons, the AA also
finds good cause to waive the 30-day
delay in the effectiveness of this action
under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1531 et seq.

Dated: March 25, 2021.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2021-06594 Filed 3-30-21; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 210210-0018; RTID 0648~
XA913]

Fisheries of the Economic Exclusive
Zone Off Alaska; Groundfish Fishery
by Non-Rockfish Program Catcher
Vessels Using Trawl Gear in the
Western and Central Regulatory Area
of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for groundfish, other than
pollock, by non-Rockfish Program
catcher vessels using trawl gear in the
Western and Central Regulatory Areas of
the Gulf of Alaska (GOA). This action is
necessary to prevent exceeding the 2021
Chinook salmon prohibited species
catch limit established for non-Rockfish
Program catcher vessels using trawl gear
and directed fishing for groundfish,
other than pollock, in the Western and
Central Regulatory Areas of the GOA.
DATES: Effective 1200 hours, Alaska
local time (A.l.t.), March 26, 2021,
through 2400 hours, A.lL.t., December 31,
2021.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907—-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council

under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2021 Chinook salmon prohibited
species catch (PSC) limit for non-
Rockfish Program catcher vessels
directed fishing for groundfish, other
than pollock, using trawl gear in the
Western and Central Regulatory Areas of
the GOA is 3,060 Chinook salmon
(§679.21(h)(4)(H)(C)).

In accordance with §679.21(h)(8)(ii),
the Regional Administrator has
determined that the 2021 Chinook
salmon PSC limit established for non-
Rockfish Program catcher vessels
directed fishing for groundfish, other
than pollock, using trawl gear in the
Western and Central Regulatory Areas of
the GOA has been reached. Therefore,
NMFS is prohibiting directed fishing for
groundfish (except for pollock) by non-
Rockfish Program catcher vessels using
trawl gear in the Western and Central
Regulatory Areas of the GOA.

While this closure is effective the
maximum retainable amounts at 50 CFR
679.20(e) and (f) apply at any time
during a trip.

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent
NMFS from responding to the most
recent fisheries data in a timely fashion
and would delay is prohibiting directed
fishing for groundfish, other than
pollock, by non-Rockfish Program
catcher vessels using trawl gear in the
Western and Central Regulatory Areas of
the GOA. NMFS was unable to publish
a notice providing time for public
comment because the most recent,
relevant data only became available as
of March 25, 2021.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 25, 2021.

Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2021-06560 Filed 3—26—21; 4:15 pm]
BILLING CODE 3510-22-P


https://www.fisheries.noaa.gov/southeast/bycatch/turtle-excluder-device-regulations
https://www.fisheries.noaa.gov/southeast/bycatch/turtle-excluder-device-regulations
https://www.fisheries.noaa.gov/southeast/bycatch/turtle-excluder-device-regulations
https://www.fisheries.noaa.gov/southeast/bycatch/turtle-excluder-device-regulations

16678

Proposed Rules

Federal Register
Vol. 86, No. 60

Wednesday, March 31, 2021
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[Docket No. PRM-50-118; NRC—2019-0071]

Measurement Standards Used at U.S.
Nuclear Power Plants

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is denying a petition
for rulemaking, submitted by Mr.
Michael Taylor (the petitioner), dated
December 3, 2018. The petition was
docketed by the NRC on March 4, 2019,
and was assigned Docket No. PRM—-50—
118. The petitioner requested that the
NRC amend its regulations regarding the
measurement standards used at U.S.
nuclear power plants. The NRC is
denying the petition because the NRC’s
current regulations and oversight
activities provide reasonable assurance
of adequate protection of public health
and safety.

DATES: The docket for PRM-50-118 is
closed on March 31, 2021.

ADDRESSES: Please refer to Docket ID
NRC-2019-0071 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0071. Address
questions about NRC dockets to Dawn
Forder; telephone: 301-415-3407;
email: Dawn.Forder@nrc.gov. For
technical questions, contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/

adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nrc.gov. The ADAMS accession number
for each document referenced in this
document (if that document is available
in ADAMS) is provided the first time
that it is mentioned in the
SUPPLEMENTARY INFORMATION section.

o Attention: The Public Document
Room (PDR), where you may examine
and order copies of public documents,
is currently closed. You may submit
your request to the PDR via email at
PDR.Resource@nrc.gov or call 1-800—
397-4209 between 8:00 a.m. and 4:00
p-m. (EST), Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Solomon Sahle, Office of Nuclear
Material Safety and Safeguards,
telephone: 301-415-3781, email:
Solomon.Sahle@nrc.gov, or Greg
Galletti, Office of Nuclear Reactor
Regulation, telephone: 301-415-1831,
email: Greg.Galletti@nrc.gov. Both are
staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:

I. The Petition

Section 2.802 of title 10 of the Code
of Federal Regulations (10 CFR),
“Petition for rulemaking—requirements
for filing,” provides an opportunity for
any interested person to petition the
Commission to issue, amend, or rescind
any regulation. On December 3, 2018,
the NRC received a petition for
rulemaking (PRM) from Mr. Michael
Taylor, as amended on July 22, 2019
(ADAMS Accession Nos. ML.19074A303
and ML19199A014, respectively). The
petitioner requested that the NRC
amend its regulations to require that all
metrology and calibration laboratories at
nuclear power plants become certified
by accrediting organizations that require
the use of certain measurement
standards. The petitioner also requested
that the NRC require training of all
personnel and their management that
make measurements at nuclear power
plants, to ensure a clear understanding
of the effects of measurement standards.

The petitioner is concerned that U.S.
nuclear power plants are not required to
use or have internal metrology or

calibration laboratories that are certified
under an accrediting organization such
as the American Association for
Laboratory Accreditation, National
Voluntary Laboratory Accreditation
Program, or similar accrediting body, as
a part of normal and required
operations. The petitioner states that,
because of this lack of accreditation,
certain important factors are not
currently considered in measurements
conducted at nuclear power plants,
including the ratio of measurement
standards to units under test. The
petitioner contends that this leads to an
unresolved safety issue for Quality
(safety-related) measurements in
particular. The petitioner also states that
existing internal quality assurance and
documents and standards currently in
use for inspections and audits do not
adequately address this concern.

II. Public Comments on the Petition

A. Overview of Public Comments

The NRC published the notice of
receipt and request for public comment
in the Federal Register on May 15, 2019
(84 FR 21727). The public comment
period closed on July 29, 2019. The NRC
received a total of five public comments.
Three comments expressed support for
the petition, one did not clearly support
or oppose the petition, and one (from
the petitioner) provided grammatical
corrections and minor clarifications to
the petition.

The NRC reviewed and considered
the public comments received in
making its decision to deny the PRM.
The NRC response follows a short
summary of each comment.

B. NRC Responses to Public Comments

Comment: One comment, from an
anonymous individual, agrees with the
petitioner that the current regulations
leave margin for error and that
additional regulations are necessary.

NRC Response: The NRC disagrees
with this comment. The NRC performed
an independent search of all licensee
event reports and greater-than-green
inspection findings since 2015 and did
not identify any examples of safety
issues caused by the lack of laboratory
certification requirements. In addition, a
licensee’s calibration program must
meet the requirements of criterion XII,
“Control of Measuring and Test
Equipment,” of appendix B, “Quality
Assurance Criteria for Nuclear Power
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Plants and Fuel Reprocessing Plants,” to
10 CFR part 50, “Domestic Licensing of
Production and Utilization Facilities.”
Furthermore, a licensee’s compliance
with the requirements of appendix B to
10 CFR part 50 is subject to inspection
by the NRC. As such, the NRC has
reasonable assurance that the existing
regulations provide adequate protection
of public health and safety.

Comment: A comment from an
anonymous individual stated that
current internal labs in the utility
industry should be required to go
through the same requirements that
external calibration facilities must go
through when calibrating and testing
equipment for nuclear plants. According
to this comment, it is not economically
fair for the external calibration labs to
pay for and go through the rigorous
audits and try to compete for business
when internal laboratories are not
required to pay for this expensive
certification. This comment suggests
that this petition puts every calibration
business on an equal playing field and
would ensure uniform, basic knowledge
and skills prior to employment and
continuing education each year after to
satisfy certification renewal.

NRC Response: The NRC disagrees
with this comment. Training
requirements for nuclear power plant
personnel, including calibration
technicians, are covered under criterion
11, ““Quality Assurance Program,” of
appendix B to 10 CFR part 50,
“Domestic Licensing of Production and
Utilization Facilities.” Meeting these
requirements provides reasonable
assurance that the calibration
technicians will have the education,
training, knowledge, and skills
necessary to adequately perform their
responsibilities. The economic
considerations for external calibration
activity facilities are outside the scope
of NRC’s rulemaking determination. To
the extent that a nuclear power plant
licensee chooses to use an external
calibration facility, the licensee must
ensure that the calibration facility meets
appendix B requirements.

Comment: A comment from an
anonymous individual stated that any
entity such as the Tennessee Valley
Authority’s Central Lab Calibration
Services should be accredited.
According to this comment, just because
the Tennessee Valley Authority is a
federal agency does not mean it should
not have to adhere to the rules of all the
other calibration services.

NRC Response: The NRC disagrees
with this comment. When performing
safety-related calibration services for
nuclear power plants, Tennessee Valley
Authority’s Central Lab Calibration

Services must meet the requirements of
criterion II of appendix B to 10 CFR part
50. Meeting this regulation provides
reasonable assurance of adequate
protection of public health and safety.

Comment: A comment from James
Anderson, a private citizen, requested
that the NRC not reduce time or money
spent on nuclear power plants.

NRC Response: The NRC interprets
this comment to request that the NRC
not reduce its oversight or resources
spent on the regulation of nuclear power
plants. The NRC considers the comment
to be out-of-scope of this petition.

Comment: The petitioner, Michael
Taylor, submitted a document providing
revisions to the PRM, including
grammatical corrections and a few
minor clarifications of the original
petition.

NRC Response: The NRC considered
the revised PRM submitted in this
comment.

I1I. Reasons for Denial

The NRC is denying the petition
because the petition does not raise a
significant safety or security concern
that would warrant the requested
changes to the NRC’s regulations. To
reach this determination, the staff
evaluated the merits of the petition,
public comments received, the
immediacy of any safety concerns raised
by the petition, and the NRC’s relevant
past decisions and current policies.
Specifically, staff considered existing
NRC requirements for the control of
measuring and test equipment.
Although the NRC does not require
nuclear power plant laboratories to be
certified by accrediting organizations,
their programs for safety-related
measuring and test equipment
calibration must meet the requirements
in 10 CFR part 50, “Domestic Licensing
of Production and Utilization
Facilities,” appendix B, “Quality
Assurance Criteria for Nuclear Power
Plants and Fuel Reprocessing Plants,”
criterion XII, “Control of Measuring and
Test Equipment,” and their programs
are subject to NRC inspection. The NRC
inspections provide additional
assurance that licensees are adequately
implementing the requirements of
criterion XII of appendix B to 10 CFR
part 50 to measure and test equipment
programs through direct inspection of
calibration and testing activities. These
direct inspections ensure that
measurement calculations are being
adequately performed.

Any safety-related calibrations or
measurements that are performed at
metrology laboratories utilized by
nuclear power plants would fall under
these requirements. The requirements

for the training of nuclear power plant
personnel performing safety-related
activities are covered by criterion 1II,
“Quality Assurance Program,” of
appendix B to 10 CFR part 50. Any
personnel performing safety-related
calibrations in an onsite laboratory or at
a metrology laboratory utilized by
nuclear power plants would fall under
these requirements.

In addition, the NRC conducted an
independent search of all license event
reports and greater-than-green
inspection findings from 2015 onward
and did not identify any examples of
safety issues caused by improper
calibrations of measurement and test
equipment at nuclear power plant
internal laboratories or by the lack of
laboratory certification requirements.

In summary, the NRC is denying the
petition because the petition does not
raise a significant safety or security
concern. The requested amendments to
NRC regulations are not necessary
because existing NRC regulations and
inspection procedures provide
reasonable assurance of adequate
protection of public health and safety.

IV. Conclusion

For the reasons cited in this
document, the NRC is denying PRM—
50-118. The NRC has concluded that its
existing regulations provide reasonable
assurance of adequate protection of
public health and safety.

Dated March 24, 2021.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. 2021-06432 Filed 3-30-21; 8:45 am]
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 712

[NCUA—2021-0036]

RIN 3133—-AE95

Credit Union Service Organizations
(CUSOs)

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Supplemental notice of
proposed rulemaking; extension of
comment period.

SUMMARY: On February 26, 2021, the
NCUA Board (Board) published a Notice
of Proposed Rulemaking in the Federal
Register requesting comment on the
Board’s proposal to amend the NCUA’s
credit union service organization
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(CUSO) regulation (proposed rule). The
proposed rule would accomplish two
objectives: Expanding the list of
permissible activities and services for
CUSOs to include originating any type
of loan that a Federal credit union (FCU)
may originate; and granting the Board
additional flexibility to approve
permissible activities and services. The
proposed rule provided a 30-day
comment period that closed on March
29, 2021. To allow interested persons
more time to consider and submit their
comments, the Board has decided to
extend the comment period for an
additional 30 days.

DATES: The comment period for the
proposed rule published February 26,
2021, at 86 FR 11645, is extended.
Responses to the proposed rule must
now be received on or before April 30,
2021.

ADDRESSES: You may submit written
comments, identified by RIN 3133—
AE95, by any of the following methods
(Please send comments by one method
only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
for the Docket NCUA-2021-0036.

e Fax:(703) 518-6319. Include
“[Your Name]—Comments on Proposed
Rule: Credit Union Service
Organizations (CUSOs)” in the
transmittal.

e Mail: Address to Melane Conyers-
Ausbrooks, Secretary of the Board,
National Credit Union Administration,
1775 Duke Street, Alexandria, Virginia
22314-3428.

e Hand Delivery/Courier: Same as
mail address.

Public Inspection: You may view all
public comments on the Federal
eRulemaking Portal (http://
www.regulations.gov) as submitted,
except for those we cannot post for
technical reasons. The NCUA will not
edit or remove any identifying or
contact information from the public
comments submitted. Due to social
distancing measures in effect, the usual
opportunity to inspect paper copies of
comments in the NCUA’s law library is
not currently available. After social
distancing measures are relaxed, visitors
may make an appointment to review
paper copies by calling (703) 518-6540
or emailing OGCMail@ncua.gov.

FOR FURTHER INFORMATION CONTACT:
Policy and Analysis: Jacob McCall, (703)
518—-6624; Legal: Rachel Ackmann,
Senior Staff Attorney, (703) 548—2601;
or by mail at National Credit Union
Administration, 1775 Duke Street,
Alexandria, VA 22314.

SUPPLEMENTARY INFORMATION: On
January 14, 2021, the Board issued a
proposed rule to amend the NCUA'’s
CUSO regulation. The proposed rule
was published in the Federal Register
on February 26, 2021.1 The proposed
rule would accomplish two objectives:
Expanding the list of permissible
activities and services for CUSOs to
include originating any type of loan that
an FCU may originate; and granting the
Board additional flexibility to approve
permissible activities and services. The
NCUA also sought comment on
broadening FCU investment authority in
CUSOs.

The proposed rule provided a 30-day
public comment period that closed on
March 29, 2021. The NCUA received
over 600 comments on the proposed
rule. Given the number of comments
received and a stated interest in an
extension of the comment period, the
Board believes there is significant
interest in the proposed rule and that it
is necessary to extend the comment
period to give all interested parties
sufficient time to properly address the
proposed changes and questions
presented in the proposed rule. The
Board believes that extending the
comment period for an additional 30
days is appropriate. This extension
should allow interested parties more
time to prepare responses to the
proposed rule without delaying the
rulemaking.

By the National Credit Union
Administration Board on March 26, 2021.
Melane Conyers-Ausbrooks,

Secretary of the Board.
[FR Doc. 2021-06653 Filed 3-26-21; 4:15 pm]
BILLING CODE 7535-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2019-0910]
RIN 1625-AA09

Drawbridge Operation Regulation;
Bayou Sara, Saraland, AL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the operating requirements for
the CSX Transportation Railroad
drawbridge across Bayou Sara, mile 0.1
near Saraland, Mobile County, Alabama.
This proposed rule allows the bridge

186 FR 11645 (Feb. 26, 2021).

owner to operate the bridge remotely
from the CSX remote control center in
Mobile, AL.

DATES: Comments and relate material
must reach the Coast Guard on or before
September 27, 2021.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0910 using Federal e-Rulemaking
Portal at https://www.regulations.gov.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Doug Blakemore.
Eighth Coast Guard District Bridge
Administration Branch Chief; telephone
(504) 671-2128, email
Douglas.A.Blakemore@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

CSX (CSX Transportation

DHS Department of Homeland Security

FR Federal Register

OMB Office of Management and Budget

NPRM Notice of Proposed Rulemaking
(Advance, Supplemental)

§ Section

U.S.C. United States Code

II. Background, Purpose and Legal
Basis

The CSX Railroad Company, the
owner of the bridge requested to change
operation of the bridge from a tended
drawbridge to a remotely operated
drawbridge. The CSX Transportation
Railroad drawbridge has a vertical
clearance of 5’ in the closed to
navigation position and operates in
accordance with 33 CFR 117.105. This
proposed rule will not change the
operation schedule of the bridge. A copy
of the bridge owners request can be
found at https://www.regulations.gov in
the Docket USCG—-2019-0910.

The waterway users include
recreational vessels and commercial
tows; which combined requires
approximately six openings a day.

CSX has completed installation of a
remote operation system at the bridge
and a remote control center, located in
Mobile, AL. At the bridge, CSX has
installed infrared cameras, closed
circuit cameras and TVs,
communication systems and
information technology systems on the
bridge that allow an operator from
Mobile to monitor and control the
bridge. They have also developed an
operations manual that remote operators
use to control each bridge.
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In the future, CSX anticipates to
remotely operate an additional ten
drawbridges from the CSX remote
control center. As a general rule the
Coast Guard will consider allowing one
(1) remote operator to control up to
three (3) separate bridges. This is
dependent on the type of vessels that
use the waterways, vessel traffic volume
and environmental or geographical
conditions of each bridge and waterway.

On January 22, 2020 the Coast Guard
published a temporary deviation from
regulations; request for comments (TD)
entitled Drawbridge Operation
Regulation; Bayou Sara, Saraland, AL in
the Federal Register (85 FR 3853). This
temporary deviation was issued to test
the remote operations system for 60
days. The objective was to also to collect
and analyze information on how the
drawbridge operated from a remote
location and the potential effect on
vessel traffic in the area. This deviation
ended March 23, 2020.

Given the duration of time from the
end of the test period and the
development of this NPRM, the Coast
Guard is authorizing second deviation
to re-test the remote operations of the
bridge and its effect on waterway
mobility in that area. However, this
deviation will run for 180 days and
simultaneously with this NPRM. Both
under the same docket number. Both
documents can be found at https://
www.regulations.gov and comments can
be made to either document.

During the 60 day test period, the
Coast Guard did not identify any issues
with the remote operation of the bridge
or any negative impact to a vessels
reasonable ability to use this waterway.
The Coast Guard received two
comments from the public during the
test period. These comments can be
viewed in the Docket and have been
addressed throughout this NPRM or
below. These comments have been
summarized and evaluated by the Coast
Guard.

One of the comments received
expressed concern that remote operation
systems have not been proven. Under 33
CFR 117.42 the Coast Guard has
authorized a number of drawbridge to
be remotely operated with successful
results. Safety is a priority and the
bridge must operate as if a drawtender
were present at the bridge.

The same commenter had safety
concerns that without drawtenders on
site, maintenance, repairs, inspections
and vessel assistance through the bridge
would not be conducted. In accordance
with CSX procedures, drawtenders are
not allowed to perform these actions.
There are also concerns about
unreported strikes of the bridge by

vessels and potential trespassers at the
bridge. CSX has cameras at the bridge
and given that the bridge operating
schedule is open on demand, the bridge
must be monitored 24 hours a day. Also,
vessels are required to report certain
marine incidents and casualties and
local law enforcement will be alerted if
there is illegal activity at the bridge.

Another comment recommended that
the bridge remain in the open to
navigation position and close when a
train is approaching. Coast Guard will
consider this option and discuss with
CSX during the comment and test
period.

III. Discussion of Proposed Rule

33 CFR 117.42 sets Coast Guard
drawbridge regulations. This regulation
authorizes the Coast Guard District
Commander to approve operations from
a remote site. CSX has requested to
operate the CSX Transportation Bridge
across Bayou Sara from the CSX remote
control center in Mobile, AL. The
waterway users include recreational
vessels requires approximately six
openings a day.

Presently, the bridge opens on signal
for the passage of vessels in accordance
with 33 CFR 117.105 and this proposed
rule will not change that operating
schedule. This proposed rule will also
not change how a request to open the
bridge will be conducted. Mariners
requiring an opening may do so by
contacting the CSX remote control
center on Channels 13/16 or by the
phone number posted at the bridge.

The Coast Guard has visited the CSX
remote control center several times and
has confirmed that the remote operating
system is effective. This proposed rule
allows CSX to control the drawbridge
from their remote control center and
requires CSX to have the capability,
including resources and manpower to
return the operator to the bridge
location within 3 hours following any of
the below situations:

¢ Any component of the remote
operations system fails and prevents the
remote operator from being able to
visually identify vessels, communicate
with vessels, detect vessels immediately
underneath the bridge or visually
identify trains approaching the bridge.

e (CSX fails to meet Federal Railway
Administration (FRA) or any other
government agency safety requirements.

e Anytime that CSX procedures,
equipment or operators fail to safely
open and close the bridge fail.

e At the direction of the District
Commander.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize its analyses based
on these statutes and Executive Orders
and we discusses First Amendment
rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB) and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the ability that vessels can
still transit the bridge with the bridge
operator controlling the bridge from a
remote location.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section IV.A above this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
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we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, the Coast Guard does
discuss the effects of this proposed rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, Rev.1,
associated implementing instructions,
and Environmental Planning Policy
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA)(42 U.S.C. 4321—
4370f) and have made. The Coast Guard
has determined that this action is one of
a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This proposed rule
promulgates the operating regulations or
procedures for drawbridges. Normally
such actions are categorically excluded
from further review, under paragraph
L49, of Chapter 3, Table 3—1 of the U.S.
Coast Guard Environmental Planning
Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at https://
www.regulations.gov. If your material
cannot be submitted using https://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to https://

www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
submissions in response to this
document, see DHS’s eRulemaking
System of Records notice (85 FR 14226,
March 11, 2020).

Documents mentioned in this NPRM
as being available in this docket and all
public comments, will be in our online
docket at https://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise § 117.105 to read as follows:

§117.105 Bayou Sara.

(a) The draw of the CSX
Transportation Railroad bridge, mile 0.1
near Saraland,

AL shall be remotely operated by the
bridge operator at CSX’s bridge remote
control center in Mobile, Alabama.
Closed Circuit TVs, infrared detectors,
communications systems and
information technology systems have
been installed at the bridge. Vessels can
contact the CSX bridge operator via
VHF-FM channel 13 or by telephone at
the number displayed on the signs
posted at the bridge to request an
opening of the draw.

(b) CSX will return the operator to the
bridge location within 3 hours following
any of the below situations:

(1) Any component of the remote
operations system fails and prevents the
remote operator from being able to
visually identify vessels, communicate
with vessels, detect vessels immediately
underneath the bridge or visually
identify trains approaching the bridge.

(2) CSX fails to meet Federal Railway
Administration (FRA) or any other
government agency safety requirements.

(3) Anytime that CSX procedures,
equipment or operators fail to safely
open and close the bridge fail.

(4) Anytime at the direction of the
District Commander.
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Dated: March 16, 2021.
John P. Nadeau

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 2021-06482 Filed 3—-30-21; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2020-0554; FRL-10021-
57-Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Emissions Statement
Certification for the 2015 Ozone
National Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
state implementation plan (SIP) revision
formally submitted by the Delaware
Department of Natural Resources and
Environmental Control (DNREC). Under
the Clean Air Act (CAA), a state’s SIP
must include an emission statement
regulation that requires stationary
sources in ozone nonattainment areas
classified as marginal or above to report
annual emissions of nitrogen oxides
(NOx) and volatile organic compounds
(VOCQ). This SIP revision provides
Delaware’s certification that its existing
emissions statement program satisfies
the emissions statement requirements of
the CAA for the 2015 ozone national
ambient air quality standard (NAAQS).
EPA is proposing to approve Delaware’s
emissions statement program
certification for the 2015 ozone NAAQS
as a SIP revision in accordance with the
requirements of the CAA.

DATES: Written comments must be
received on or before April 30, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2020-0554 at https://
www.regulations.gov, or via email to
Gordon.Mike@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia

submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FUTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Serena Nichols, Planning &
Implementation Branch (3AD30), Air &
Radiation Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. The telephone number is (215)
814-2053. Ms. Nichols can also be
reached via electronic mail at
Nichols.Serena@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Under the CAA, EPA establishes
NAAQS for criteria pollutants in order
to protect human health and the
environment. In response to scientific
evidence linking ozone exposure to
adverse health effects, EPA promulgated
the first ozone NAAQS, the 0.12 part per
million (ppm) 1-hour ozone NAAQS, in
1979. See 44 FR 8202 (February 8,
1979). The CAA requires EPA to review
and reevaluate the NAAQS every five
years in order to consider updated
information regarding the effects of the
criteria pollutants on human health and
the environment. On July 18, 1997, EPA
promulgated a revised ozone NAAQS,
referred to as the 1997 ozone NAAQS,
of 0.08 ppm averaged over eight hours.
62 FR 38856. This 8-hour ozone NAAQS
was determined to be more protective of
public health than the previous 1979
1-hour ozone NAAQS. In 2008, EPA
strengthened the 8-hour ozone NAAQS
from 0.08 to 0.075 ppm. See 73 FR
16436 (March 27, 2008). In 2015, EPA
further lowered the 8-hour ozone
NAAQS from 0.075 ppm to 0.070 ppm.
The 0.070 ppm standard is referred to as
the 2015 ozone NAAQS. See 80 FR
65452 (October 26, 2015).

On June 4, 2018 and July 25, 2018,
EPA designated nonattainment areas for
the 2015 ozone NAAQS. 83 FR 25776
and 83 FR 35136. Effective August 3,
2018 (83 FR 25776, June 4, 2018), New
Castle County, Delaware, was

designated as marginal nonattainment
for the 2015 ozone NAAQS. New Castle
County was designated as part of the
Philadelphia-Wilmington-Atlantic City,
PA-NJ-MD-DE 2015 ozone NAAQS
nonattainment area, which includes the
following counties: New Castle in
Delaware; Cecil in Maryland; Atlantic,
Burlington, Camden, Cape May,
Cumberland, Gloucester, Mercer, Ocean,
and Salem in New Jersey; and Bucks,
Chester, Delaware, Montgomery, and
Philadelphia in Pennsylvania. See 40
CFR 81.308, 81.321, 81.331, and 81.339.
Delaware’s Kent and Sussex Counties
were designated as attainment areas for
the same 2015 Ozone NAAQS. See 40
CFR 81.308.

Section 182 of the CAA identifies
plan submissions and requirements for
ozone nonattainment areas. Specifically,
CAA section 182(a)(3)(B) requires that
states develop and submit, as a revision
to their SIP, rules which establish
annual emission reporting requirements
for certain stationary sources. Sources
that are within ozone nonattainment
areas must annually report the actual
emissions of NOx and VOC to the state.
However, states may waive this
requirement for sources that emit under
25 tons per year (tpy) of NOx or VOC
if the state provides an inventory of
emissions from such class or category of
sources as required by CAA sections 172
and 182. See CAA section
182(a)(3)(B)(ii).

EPA published guidance on source
emissions statements in a July 1992
memorandum titled, “Guidance on the
Implementation of an Emission
Statement Program” * and in a March
14, 2006 memorandum titled, “Emission
Statement Requirements Under 8-hour
Ozone NAAQS Implementation” (2006
memorandum).2 In addition, on
December 6, 2018, EPA issued a final
rule addressing a range of
nonattainment area SIP requirements for
the 2015 ozone NAAQS, including the
emission statement requirements of
CAA section 182(a)(3)(B) (2018 final
rule). 83 FR 62998, codified at 40 CFR
part 51, subpart CC. The 2006
memorandum clarified that the
emissions statement requirement of
CAA section 182(a)(3)(B) was applicable
to all areas designated nonattainment

1July 1992 memorandum titled, “Guidance on
the Implementation of an Emission Statement
Program” is available online at https://
www.epa.gov/sites/production/files/2015-09/
documents/emission_statement_program_
zypdf.pdf. Docket ID: EPA-R03-QAR-2020-0554.

2March 14, 2006 memorandum titled, “Emission
Statement Requirements Under 8-hour Ozone
NAAQS Implementation” is available online at
https://www.epa.gov/sites/production/files/2015-
07/documents/8hourozone_naaqs_031406.pdf,
Docket ID: EPA-R03-OAR-2020-0554.
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for the 1997 ozone NAAQS and
classified as marginal or above under
subpart 2, part D, title I of the CAA. Per
EPA’s 2018 final rule, the emissions
statement requirement also applies to all
areas designated nonattainment for the
2015 ozone NAAQS. 83 FR 62998,
63023 (December 6, 2018).

According to the preamble to EPA’s
2018 final rule, most areas that are
required to have an emissions statement
program for the 2015 ozone NAAQS
already have one in place due to a
nonattainment designation for an earlier
ozone NAAQS. 83 FR 62998, 63001
(December 6, 2018). EPA’s 2018 final
rule states that, “Many air agencies
already have regulations in place to
address certain nonattainment area
planning requirements due to
nonattainment designations for a prior
ozone NAAQS. Air agencies should
review any existing regulation that was
previously approved by the EPA to
determine whether it is sufficient to

fulfill obligations triggered by the
revised ozone NAAQS.” Id. In cases
where an existing emissions statement
rule is still adequate to meet the
emissions statement requirement under
the 2015 ozone NAAQS, states may
provide the rationale for that
determination to EPA in a written
statement for approval into the SIP to
meet the requirements of CAA section
182(a)(3)(B). 83 FR 62998, 63002
(December 6, 2018). In this statement,
states should identify how the
emissions statement requirements of
CAA section 182(a)(3)(B) are met by
their existing emissions statement rule.
Id. In summary, Delaware can submit, as
a formal revision to its SIP, a statement
certifying that the State’s existing
emissions statement program satisfies
the requirements of CAA section
182(a)(3)(B) and covers the State’s
portion of the Philadelphia-Wilmington-
Atlantic City, PA-NJ-MD-DE

nonattainment area for the 2015 ozone
NAAQS.

II. Summary of SIP Revision and EPA
Analysis

On August 3, 2020, Delaware, through
DNREC, submitted as a formal SIP
revision, a statement certifying that
Delaware’s existing SIP-approved
emissions statement program satisfies
the emissions statements requirements
for the 2015 ozone NAAQS and is at
least as stringent as the requirements of
CAA section 182(a)(3)(B). The
provisions that implement Delaware’s
emissions statements program are under
7 DE Administrative Code 1117 Section
7.0 Emission Statement and were
approved by EPA into the Delaware SIP
on April 29, 1996 (61 FR 7415, February
28, 1996). See 40 CFR 52.420(c). Table
1 summarizes Delaware’s emissions
statements provisions and the
corresponding CAA section 182(a)(3)(B)
requirements.

TABLE 1—DELAWARE EMISSIONS STATEMENTS PROVISIONS AND CAA SECTION 182(A)(3)(B) REQUIREMENTS

CAA Section 182(a)(3)(B) 3 requirement

7 DE Administrative Code 1117 Section 7.0 requirement

182(a)(3)(B)(i)—For marginal nonattainment areas, the State shall sub-
mit a SIP revision to require that the owner or operator of each sta-
tionary source of NOx or VOC provide the State with a statement for
classes or categories of sources showing the actual emissions of
NOx and VOC from that source.

182(a)(3)(B)(i)—Emissions statements are required to be submitted an-
nually.

182(a)(3)(B)(i)—Emissions statements shall contain a certification that
the information contained in the statement is accurate to the best
knowledge of the individual certifying the statement.

182(a)(3)(B)(ii)—The State may waive the requirements for emissions
statements for any class or category of stationary sources which emit
less than 25 tpy of NOx or VOC if the State provides an inventory of
emissions from such class or category of sources as required by
CAA section 172 and 182.

7 DE Admin Code 1117 Section 7.1—Emissions statements require-
ments apply to all stationary sources located in an ozone nonattain-
ment area that emit NOx or VOC. This would include marginal and
above non-attainment areas.

7 DE Admin Code 1117 Section 7.2—Emissions statements are re-
quired to include the following information: Source identification infor-
mation, operating data, actual emissions data, control equipment in-
formation, and process rate information.

7 DE Admin Code 1117 Section 7.3—subject sources must submit to
DNREC their annual emissions statements by April 30 for the pre-
ceding calendar year. DNREC may require more frequent emissions
statements if required by EPA or if more frequent analysis of data is
necessary to implement the requirements of Title 7, Chapter 60. En-
vironmental Control of the Delaware Code (7 Del.C. Chapter 60).

7 DE Admin Code 1117 Section 7.2—Each emissions statement shall
include a certification of the data to ensure that the information con-
tained in the statement is accurate to the best knowledge of the indi-
vidual certifying the statement, who shall be an official of the facility
and will take legal responsibility for the emissions statement’s accu-
racy.

7 DE Admin Code 1117 Section 7.1—DNREC may, with EPA approval,
waive the emissions statements requirements for classes or cat-
egories of stationary sources with facility-wide actual emissions of
less than 25 tpy of NOx or VOCs if the class or category is included
in the base year and periodic ozone SIP emission inventories.

EPA’s review of Delaware’s submittal
finds Delaware’s existing, SIP-approved

3 Section 182 of the CAA sets out a graduated
control program for ozone nonattainment areas.
Section 182(a) sets out requirements applicable in
marginal ozone nonattainment areas, which are also
applicable by sections 182 (b), (c), (d), and (e) to all
other ozone nonattainment areas. See 2015
memorandum titled “Emission Statement
Requirement Under 8-hour Ozone NAAQS
Implementation,” available online at https://
www.epa.gov/sites/production/files/2015-07/
documents/8hourozone_naaqs_031406.pdf, Docket
ID: EPA-R03-OAR-2020-0554.

emissions statement provisions under 7
DE Administrative Code 1117 Section
7.0 satisfy the emission statement
requirements of CAA section
182(a)(3)(B) for stationary sources
located in marginal or above
nonattainment areas in Delaware,
including such sources in New Castle
County, for the 2015 ozone NAAQS.
Pursuant to CAA section 182(a)(3)(B)(i),
Delaware must require annual emissions
statements from stationary sources of
NOx or VOC located in marginal

nonattainment areas. These emissions
statements must be certified by an
official of the facility. As shown in
Table 1, 7 DE Administrative Code 1117
Section 7.1 requires that all stationary
sources of NOx and VOC located in an
ozone nonattainment area submit
emissions statements to DNREC, except
for those with actual emissions of less
than 25 tpy of NOx or VOC as permitted
by CAA section 182(a)(3)(B). EPA finds
Section 7.1 satisfies the requirements of
CAA section 182(a)(3)(B)(i) as it requires
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that stationary sources located in ozone
nonattainment areas in the State,
including Delaware’s marginal
nonattainment areas for the 2008 ozone
NAAQS, submit emission statements. In
addition, 7 DE Administrative Code
1117 Section 7.2 requires emissions
statements be certified by and official of
the facility and Section 7.3 requires
emissions statements be submitted
annually on April 30. EPA proposes to
determine that these provisions satisfy
the requirements of CAA section
182(a)(3)(B)(i) for the 2015 ozone
NAQQS as they require emissions
statements be certified and submitted
annually.

EPA also proposes to determine that
Delaware’s emissions thresholds for
stationary sources that are required to
submit an emissions statement meet the
threshold requirements of CAA section
182(a)(3)(B)(ii). As discussed
previously, pursuant to CAA section
182(a)(3)(B)(ii), states may waive
emissions statements requirements for
classes or categories of stationary
sources that emit less than 25 tpy of
NOx or VOC if the state provides an
inventory of emissions from such
classes or categories of sources as
required by CAA section 172 and 182.
As shown in Table 1, 7 DE
Administrative Code 1117 Section 7.1
waives, with EPA approval, the
requirement for emissions statements
for classes or categories of stationary
sources with facility-wide actual
emissions of less than 25 tpy of NOx or
VOC if the class or category is included
in the base year and periodic ozone
emission inventories. Delaware does
provide emissions inventories that
include stationary sources in
nonattainment areas that emit less than
25 tpy of NOx or VOC, as required by
CAA sections 172(c)(3) and
182(b)(3)(B)(ii). Therefore, EPA finds the
emissions thresholds of 7 DE
Administrative Code 1117 Section 7.1
are consistent with CAA section
182(a)(3)(B)(ii).

EPA has determined that the SIP-
approved provisions under 7 DE
Administrative Code 1117 Section 7.0
satisfy the requirements of CAA section
182(a)(3)(B) for the 2015 ozone NAAQS.
Therefore, EPA is proposing to approve,
as a SIP revision, the State of
Delaware’s, August 3, 2020 emissions
statements certification for the 2015
ozone NAAQS as approvable under
CAA section 182(a)(3)(B).

III. Proposed Action

EPA is proposing to approve, as a SIP
revision, the State of Delaware’s August
3, 2020 emissions statements
certification for the 2015 ozone NAAQS

as approvable under CAA section
182(a)(3)(B). Delaware’s emissions
statements certification certifies that
Delaware’s existing SIP-approved
emissions statements program under 7
DE Administrative Code 1117 Section
7.0 satisfies the requirements of CAA
section 182(a)(3)(B) for the 2015 ozone
NAAQS. EPA is soliciting public
comments on the issues discussed in
this document. These comments will be
considered before taking final action.

IV. Statutory and Executive Order
Reviews

Under the CAA, the EPA
Administrator is required to approve a
SIP submission that complies with the
provisions of the CAA and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because it is not a significant
regulatory action under Executive Order
12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed
rulemaking, in which EPA is proposing
approval of Delaware’s certification that
its existing emission statement program
satisfies the emission statement
requirements of the CAA for the 2015
ozone NAAQS, does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 24, 2021.
Diana Esher,
Acting Regional Administrator, Region III.
[FR Doc. 2021-06414 Filed 3-30-21; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[WC Docket No. 17-97; FCC 21-15; FRS
17992]

Call Authentication Trust Anchor;
Correction

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; correction.

SUMMARY: This document corrects the
comment due date for the Paperwork
Reduction Act requirements of a
proposed rule published in the Federal
Register of February 17, 2021, regarding
STIR/SHAKEN caller ID authentication.
This correction clarifies that written
comments on the Paperwork Reduction
Act proposed information collection
requirements must be submitted by the
public, Office of Management and
Budget (OMB), and other interested
parties on or before 60 days after the
date of this correction’s publication.
DATES: June 1, 2021.
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FOR FURTHER INFORMATION CONTACT:
PRA@fcc.gov or contact Nicole Ongele at
(202) 418-2991.

SUPPLEMENTARY INFORMATION:
Correction

In proposed rule FR Doc. 2021-03043,
beginning on page 9894 in the issue of
February 17, 2021, make the following
correction in the Dates section. On page
9894 in the second column, the second
sentence is corrected to read:

“Written comments on the Paperwork
Reduction Act proposed information
collection requirements must be
submitted by the public, Office of
Management and Budget (OMB), and
other interested parties on or before
June 1, 2021.”

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2021-06451 Filed 3—-30-21; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 21-71; RM-11887; DA 21—
269; FR ID 17576]

Television Broadcasting Hannibal,
Missouri

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Video Division has before
it a petition for rulemaking filed
November 27, 2020 (Petition) by KHQA
Licensee, LLC (Licensee), the licensee of
KHQA-TV (CBS), channel 7, Hannibal,
Missouri. The Licensee requests the
substitution of channel 22 for channel 7
at Hannibal, Missouri in the digital
television (DTV) Table of Allotments.
DATES: Comments must be filed on or
before April 30, 2021 and reply
comments on or before May 17, 2021.
ADDRESSES: Federal Communications
Commission, Office of the Secretary, 45
L Street NE, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve
counsel for petitioner as follows: Paul
A. Cicelski, Esq., Lerman Senter PLLC,
2001 L Street NW, Washington, DC
20036.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein, Media Bureau, at (202)
418-1647 or Joyce Bernstein@fcc.gov.
SUPPLEMENTARY INFORMATION: In support
of its channel substitution request, the
Licensee states that the Commission has

recognized that VHF channels have
certain propagation characteristics
which may cause reception issues for
some viewers, and that the reception of
VHF signals require larger antennas
relative to UHF channels. According to
the Licensee, KHQA-TV has received
numerous complaints from viewers
unable to receive its signal and the
Licensee’s channel substitution
proposal will result in more effective
building penetration for indoor antenna
reception and greatly improve the
Station’s ability to provide ATSC 3.0
service to homes, vehicles, and portable
devices. The Licensee further states that
there would be no loss of service. We
believe that the Licensee’s channel
substitution proposal warrants
consideration. Channel 22 can be
substituted for channel 7 at Hannibal,
Missouri as proposed, in compliance
with the principal community coverage
requirements of the Commission’s rules
at coordinates 39-58-22.0 N and 91-19-
55.0 W. In addition, we find that this
channel change meets the technical
requirements set forth in our
regulations.

This is a synopsis of the
Commission’s Notice of Proposed
Rulemaking, MB Docket No. 21-71;
RM-11887; DA 21-269, adopted March
4, 2021, and released March 4, 2021.
The full text of this document is
available for download at https://
www.fcc.gov/edocs. To request materials
in accessible formats (braille, large
print, computer diskettes, or audio
recordings), please send an email to
FCC504@fcc.gov or call the Consumer &
Government Affairs Bureau at (202)
418-0530 (VOICE), (202) 418-0432
(TTY).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
proposed information collection burden
‘“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601—
612, do not apply to this proceeding.

Members of the public should note
that all ex parte contacts are prohibited
from the time a notice of proposed
rulemaking is issued to the time the
matter is no longer subject to
Commission consideration or court
review, see 47 CFR 1.1208. There are,
however, exceptions to this prohibition,
which can be found in § 1.1204(a) of the
Commission’s rules, 47 CFR 1.1204(a).

See §§1.415 and 1.420 of the
Commission’s rules for information

regarding the proper filing procedures
for comments, 47 CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television.

Federal Communications Commission.
Thomas Horan,
Chief of Staff, Media Bureau.

Proposed Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.
m 2.In §73.622 (i) amend the Post-
Transition Table of DTV Allotments

under Missouri by revising the entry for
Hannibal to read as follows:

§73.622 Digital television table of
allotments.

* * * * *
(i) * % %
Community Channel No.
* " * * "
Missouri

* " * * "
Hannibal ............cccooiiiinnee 22

" " * * "

[FR Doc. 2021-06405 Filed 3—30-21; 8:45 am|
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 210324-0065]
RIN 0648-BK26

Magnuson-Stevens Act Provisions;
Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Approval of 2021 and 2022
Sector Operations Plans and
Allocation of 2021 Northeast
Multispecies Annual Catch
Entitlements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule.

SUMMARY: We propose to approve sector
operations plans and contracts, and
grant regulatory exemptions for fishing
years 2021 and 2022, provide
preliminary Northeast multispecies
annual catch entitlements to approved
sectors for fishing year 2021, amend
regulations required to administer
electronic monitoring, and announce
2021 default specifications for seven
Northeast multispecies stocks. Approval
of sector operations plans and contracts
is necessary to allocate annual catch
entitlements to the sectors for sectors to
operate. This action is intended to allow
limited access permit holders to
continue to operate or form sectors, as
authorized under the Northeast
Multispecies Fishery Management Plan,
and to exempt sectors from certain effort
control regulations to improve the
efficiency and economics of sector
vessels. We also announce our
determination that electronic
monitoring is sufficient for use instead
of at-sea monitors to meet sector
monitoring and reporting requirements.
Lastly, we announce default
specifications for Gulf of Maine winter
flounder, Southern New England/Mid-
Atlantic winter flounder, redfish, ocean
pout, Atlantic wolffish, Eastern Georges
Bank cod, and Eastern Georges Bank

haddock.

DATES: Written comments must be
received on or before April 15, 2021.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2021-0024, by the following
method:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov and enter NOAA—
NMFS-2021-0024 in the Search box.
Click on the “Comment” icon, complete
the required fields, and enter or attach
your comments.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter ‘“N/

A” in the required fields if you wish to
remain anonymous).

Copies of each sector’s proposed
operations plan and contract are
available from the NMFS Greater
Atlantic Regional Fisheries Office:
Contact Claire Fitz-Gerald at Claire.Fitz-
Gerald@noaa.gov and Kyle Molton at
Kyle.Molton@noaa.gov. These
documents are also accessible via the
Federal eRulemaking Portal: http://
www.regulations.gov.

To review Federal Register
documents referenced in this rule, you
can visit: https://
www.fisheries.noaa.gov/management-
plan/northeast-multispecies-
management-plan.

FOR FURTHER INFORMATION CONTACT:
Claire Fitz-Gerald, Fishery Policy
Analyst, (978) 281-9255.

SUPPLEMENTARY INFORMATION:

Background

The Northeast Multispecies Fishery
Management Plan (FMP) defines a
sector as a group of persons holding
limited access Northeast multispecies
permits who have voluntarily entered
into a contract and agree to certain
fishing restrictions for a specified period
of time, and which has been granted a
TAC(s) [sic] in order to achieve
objectives consistent with applicable
FMP goals and objectives. A sector must
be comprised of at least three Northeast
multispecies permits issued to at least
three different persons, none of whom
have any common ownership interest in
the permits, vessels, or businesses
associated with the permits issued [to]
the other two or more persons in that
sector. Sectors are self-selecting,
meaning each sector can choose its
members.

The Northeast multispecies sector
management system allocates a portion
of the Northeast multispecies stocks to
each sector. These annual sector
allocations are known as annual catch
entitlements (ACE) and are based on the
collective fishing history of a sector’s
members. Sectors may receive
allocations of large-mesh Northeast
multispecies stocks with the exception
of Atlantic halibut, windowpane
flounder, Atlantic wolffish, and ocean
pout, which are non-allocated species
managed under separate effort controls.
ACEs are portions of a stock’s annual
catch limit (ACL) available to
commercial Northeast multispecies
vessels. A sector determines how to
harvest its ACE.

Because sectors elect to receive an
allocation under a quota-based system,
the FMP grants sector vessels several
“universal” exemptions from the FMP’s

effort controls. These universal
exemptions apply to: Trip limits on
allocated stocks; Northeast multispecies
days-at-sea (DAS) restrictions; the
requirement to use a 6.5-inch (16.5-
centimeters (cm)) mesh codend when
fishing with selective gear on Georges
Bank (GB); and portions of the Gulf of
Maine (GOM) Cod Protection Closures.
The FMP prohibits sectors from
requesting exemptions from permitting
restrictions, gear restrictions designed to
minimize habitat impacts, and most
reporting requirements.

In addition to the approved sectors,
there are several state-operated permit
banks, which receive allocations based
on the history of the permits owned by
the states. The final rule implementing
Amendment 17 to the FMP allowed a
state-operated permit bank to receive an
allocation without needing to comply
with the administrative and procedural
requirements for sectors (77 FR 16942;
March 23, 2012). Instead, permit banks
are required to submit a list of
participating permits to us, as specified
in the permit bank’s Memorandum of
Agreement, to determine the ACE
allocated to the permit bank. These
allocations may be leased to fishermen
enrolled in sectors. State-operated
permit banks are no longer approved
through the sector approval process, but
current state-operated permit banks
contribute to the total allocation under
the sector system.

We received operations plans and
preliminary contracts for fishing years
2021 and 2022 from 16 sectors. The
operations plans are similar to
operations plans and contracts
previously approved for prior fishing
years. The operations plans include 19
exemptions previously requested by
sectors, and approved by NMFS, in
fishing year 2020. One sector’s
operations plan also includes a new
exemption request for fishing year 2021.
We have made a preliminary
determination that the 16 sector
operations plans and contracts that we
received, and the 19 previously
approved regulatory exemptions
requested, are consistent with the FMP’s
goals and objectives, and meet sector
requirements outlined in the regulations
at §648.87. We are not approving the
new sector exemption requested for
fishing year 2021. Copies of the
operations plans and contracts, and the
environmental assessment (EA), are
available at: http://www.regulations.gov
and from NMFS (see ADDRESSES).

This rulemaking also announces our
determination that electronic
monitoring (EM) is sufficient for use
instead of at-sea monitors (ASM) to
meet sector monitoring requirements.
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This action implements minor
regulatory changes required to
administer EM. These changes are
implemented under our section 305(d)
authority in the Magnuson-Stevens Ace
to make changes necessary to carry out
the FMP. We are implementing these
changes in conjunction with the sector
rule for expediency purposes.

Catch Limits for Fishing Year 2021

Previously Established Catch Limits

Last year, Framework 59 to the FMP
set fishing year 2021 catch limits for 15
groundfish stocks (85 FR 45794; July 30,
2020). The 2021 catch limits for most
stocks remain the same as, or similar, to
2020 limits. Framework 59 did not
specify a 2021 catch limit for GOM
winter flounder, Southern New
England/Mid-Atlantic (SNE/MA) winter
flounder, redfish, ocean pout, Atlantic
wolffish, Eastern GB cod, or Eastern GB
haddock. Eastern GB cod and haddock
are management units of the GB cod and
GB haddock stocks that NMFS manages
jointly with Canada, and the shared
quota is set annually.

This year, in Framework 61 to the
FMP, the Council adopted new or
adjusted fishing year 2021 catch limits
for: GB haddock; GB yellowtail
flounder; GB winter flounder; GOM
winter flounder; SNE/MA winter
flounder; redfish; Northern
windowpane flounder; Southern
windowpane flounder; ocean pout;
Atlantic halibut; and Atlantic wolffish.
Framework 61 would set 2021 catch
limits for the two U.S./Canada stocks
(Eastern GB cod and Eastern GB
haddock). It would adjust the
breakdown of sub-components for GB
cod, GOM cod, SNE/MA yellowtail
flounder, CC/GOM yellowtail flounder,

witch flounder, and white hake.
Framework 61 also included the
exemption for sector vessels to target
redfish with codend mesh as small as
5.5 inches (13.97 cm) as a universal
exemption. We are working to publish
a proposed rule to request comments on
the Framework 61 measures once the
Council submits the action to us for
review and approval. We do not expect
we will not be able to implement
Framework 61 measures, if approved,
before May 1, 2021.

As a result, this rule announces the
2021 catch limits set in Framework 59
that would be effective on May 1, 2021,
including preliminary sector and
common pool allocations based on final
2020 fishing year rosters (Table 1). If we
approve Framework 61, the 2021 catch
limits announced in this rule for these
stocks will change.

The Framework 59 fishing year 2021
ACL for GB yellowtail flounder is 95.4
metric tons (mt), which will be in place
on May 1. The Council recommended a
fishing year 2021 ACL of 63.6 mt for GB
yellowtail flounder in Framework 61.
This is a 33-percent decrease, which
will go into effect after May 1 if
Framework 61 is approved. The Council
also revised the fishing year 2021 ACL
for GOM cod to 270.4 mt. This a 2-
percent decrease from the fishing year
2021 ACL previously set in Framework
59. The adjustments are based on the
recommendation of the Transboundary
Management Guidance Committee,
which is the joint U.S./Canada
management body that meets annually
to recommend shared quotas for the
three transboundary stocks. The
Council’s recommendations will be
further discussed in the Framework 61
proposed rule. We are highlighting these

changes in this rule because the GB
yellowtail flounder and GOM cod sector
allocations proposed in this rule are
based on the higher 2021 catch limits
previously approved in Framework 59.
If the Council’s recommended catch
limits become final with no changes,
ACE for these stocks will be reduced
when Framework 61 is implemented.

Default Catch Limits

This rule also announces default
catch limits for GOM winter flounder,
SNE/MA winter flounder, redfish, ocean
pout, Atlantic wolffish, Eastern GB cod,
and Eastern GB haddock. These stocks
do not already have a catch limit in
place for fishing year 2021. The
groundfish regulations implement
default catch limits for any stock for
which final specifications are not in
place by the beginning of the fishing
year on May 1. The FMP’s default
specifications provision sets catch at 35
percent of the previous year’s (2020)
catch limits, except in instances where
the default catch limit would exceed the
Council’s recommendation. The fishing
year 2021 state waters and other sub-
components specified for redfish in
Framework 59 exceed the Council’s
fishing year 2021 redfish
recommendation in Framework 61.
These sub-components would be
reduced accordingly. The default catch
limit would be effective from May 1
through July 31, or until the final rule
for Framework 61 is implemented if
prior to July 31. To comply with these
regulations and minimize impacts on
the fishery we are announcing these
default specifications. If Framework 61
is not in place on or before July 31, all
fishing for these stocks would be
prohibited beginning August 1.

TABLE 1—NORTHEAST MULTISPECIES CATCH LIMITS FOR 2021

) Preliminary Preliminary " Midwater
Groundfish Recreational Scallo| Small-mesh State waters Other

Stock Total ACL sub-ACL sﬁg-CAOCrL corsnurgf)AnCpLool sub-ACL ﬁtsrﬁ‘\;vlly fisher;iJ fisheries sub-component | sub-component
GB Cod™ ... 1,234 1,073 1,041 31 19 142
GOM Cod 523 468 267 9 48 7
GB Haddock* .. 72,699 70,892 69,465 1,428 0 383
GOM Haddock* ....... 15,843 15,575 10,022 258 56 56
GB Yellowtail Flounder* .......... 116 95 92 3 0 0
SNE/MA Yellowtail Flounder* .. 21 15 12 3 0 4
CC/GOM Yellowtail Flounder* 787 688 656 32 58 41
American Plaice* ..................... 2,740 2,682 2,611 71 29 29
Witch Flounder* ....... 1,414 1,310 1,275 35 44 59
GB Winter Flounder™ ... . 545 522 502 21 0 22
GOM Winter Flounder™ ..... . 151 100 95 5 48 2
SNE/MA Winter Flounder * 245 189 166 22 13 43
Redfish* ... 3,973 3,931 3,880 51| .. 0 0
White Hake * 2,041 2,019 1,995 24| .. 11 11
Pollock™ ..o . 21,047 19,282 19,092 190 882 882
N. Windowpane Flounder* ...... 55 38 na 38 1 5
S. Windowpane Flounder* ...... 412 48 na 48 26 196
Ocean Pout* ................. . 42 32 na 32| .. 0 9
Atlantic Halibut* ... . 102 77 na 77| .. 21 4
Atlantic Wolffish ..........cccccoeet 29 29 na 29 0 0

*These catch limits are based on fishing year 2021 Framework 59 and/or default specifications, and will be replaced when the final rule for Framework 61 becomes effective, if approved.
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Sector Allocations

The sector allocations proposed in
this rule are based on the 2021 catch
limits established in Framework 59 and
final fishing year 2020 sector rosters.
Regulations require that sectors submit
membership information to us on
December 1 prior to the start of the
fishing year, unless instructed
otherwise. The Regional Administrator
has determined that the December 1
enrollment deadline is not possible
because we had yet to distribute the
annual letter describing each vessel’s
potential contribution to a sector’s quota
for the upcoming fishing year. We
distributed the letters in early February
2021. The deadline to enroll in a sector
is approximately 4 weeks later, on
March 8, 2021, although sectors may set
a more restrictive deadline for their
members. Because sector enrollment has
been stable and consistent since the
sector program was enacted, we are
using fishing year 2020 rosters as a
proxy for fishing year 2021 sector
membership to calculate fishing year
2021 projected allocations in this
proposed rule.

Any permits that change ownership
after the enrollment deadline
determined by the Regional
Administrator as described above retain
the ability to join a sector through April
30, 2021. All permits enrolled in a
sector, and the vessels associated with
those permits, have until April 30, 2021,
to withdraw from a sector and fish in
the common pool for fishing year 2021.
For fishing year 2022, we will set
similar roster deadlines, notify permit
holders of the fishing year 2022

deadlines, and allow permit holders to
change sectors separate from the annual
sector operations plans approval
process.

We calculate the sector’s allocation
for each stock by summing its members’
potential sector contributions (PSC) for
a stock and then multiplying that total
percentage by the available commercial
sub-ACL for that stock. Table 2 shows
the projected total fishing year 2021 PSC
by stock for the 16 sectors approved to
operate in fishing year 2020 that
submitted operations plans for 2021.
Tables 3 and 4 show the initial
allocations that each sector would be
allocated for fishing year 2021 based on
their final fishing year 2020 rosters and
the fishing year 2021 Framework 59 and
default specifications. At the start of the
2021 fishing year, we provide final
allocations, to the nearest pound, to
each sector based on their final May 1
rosters. We use these final allocations,
along with later adjustments for ACE
transfers, reductions for overages, or
increases for carryover from fishing year
2020, to monitor sector catch. We have
included the preliminary common pool
sub-ACLs in tables 2 through 4 for
comparison. These tables do not
represent the final allocations for the
2021 fishing year.

We do not assign a permit separate
PSG:s for Eastern GB cod or Eastern GB
haddock; instead, we assign each permit
a PSC for the GB cod stock and GB
haddock stock. Each sector’s GB cod
and GB haddock allocations are then
divided into an Eastern ACE and a
Western ACE, based on each sector’s
percentage of the GB cod and GB
haddock ACLs. For example, if a sector

is allocated 4 percent of the GB cod ACL
and 6 percent of the GB haddock ACL,
the sector is allocated 4 percent of the
commercial Eastern U.S./Canada Area
GB cod total allowable catch (TAC) and
6 percent of the commercial Eastern
U.S./Canada Area GB haddock TAC as
its Eastern GB cod and haddock ACEs.
These amounts are then subtracted from
the sector’s overall GB cod and haddock
allocations to determine its Western GB
cod and haddock ACEs. A sector may
only harvest its Eastern GB cod and
haddock ACEs in the Eastern U.S./
Canada Area, but may “convert,” or
transfer, its Eastern GB cod or haddock
allocation into Western GB allocation
and fish that converted ACE outside the
Eastern GB area.

At the start of fishing year 2021, we
may withhold 20 percent of each
sector’s fishing year 2021 allocation
until we finalize fishing year 2020 catch
information. We expect to finalize 2020
catch information in summer 2021. We
allow sectors to transfer fishing year
2020 ACE for 2 weeks upon our
completion of year-end catch
accounting to reduce or eliminate any
fishing year 2020 overages. If necessary,
we reduce any sector’s fishing year 2021
allocation to account for a remaining
overage in fishing year 2020. Each year
of the operations plans, we notify the
Council and sector managers of this
deadline in writing and announce our
final ACE determination on our website
at: https://
www.greateratlantic.fisheries.noaa.gov/
ro/fso/reports/h/groundfish_catch_
accounting.

BILLING CODE 3510-22-P
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Table 2 -- Preliminary Cumulative PSC (percentage) Each Sector Would Receive by Stock for Fishing Year 2021*
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flxstz:::;:ar 71 2.52998071 0.73401354 1.91835326 0.20788439 0.84655142 0.72002673 2.143808356 0.51837750 1.16323846 0.07169861 12.69711109 1.19821088 056862766 1.05536784 3.38554643
Muaine Coast
Communily 87 2.32937125 11.91789444 3.13835995 8.99483874 1.7787641% 1.49862532 3.67613525 12.28186554 9.60843127 1.01112055 3.72925937 1.83983235 8.58318455 13.21670847 12.62269930
Sector
Pcrlt\xﬁltu];ank 11 0.13361103 1.153503867 0.04432773 1.12435699 0.01377701 0.03180703 0.317946356 1.16407583 0.72688452 0.00021715 0.42662327 0.01789120 0.82190532 1.65422882 1.69505501
Moso:cc;iscr 40 | 11.87404994 | 3.36592802 3.72602983 3.03406286 0.38302570 0.32527727 258549375 0.76474219 1.71821481 0.89399263 2.48392191 2.26957436 2.65202110 5.80626985 5.44388052
NEFS 1 0 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000
NELS 2 133 | 6.50870665 | 26.86079901 | 10.68734273 | 22.47357871 1.90743001 1.67879303 | 25.10661815 | 11.13325653 | 14.58938286 | 3.21717811 24.59966320 | 4.21649557 | 15.44784480 | 9.36636752 14.83240039
NEES 3 1) 0.00000000 0.00000000 (.00000000 0.00000000 0.00000000 0.00000000 (.00000000 0.00000000 0.00000000 (.00000000 0.00000000 0.00000000 (0.00000000 0.00000000
NEFS 4 58 740275568 11.14488493 5.81741902 R.87479953 216178984 G.388GRTRS 951518694 8.83G77985 0.69256854 743011764 0.99121910 8.26903303 6.86G546011
NEIS 5 24 0.47997081 0.00066296 0.81554785 0.00357898 1.27619665 | 20.04779653 | 0.20523908 0.43227120 0.56080437 0.43636655 0.01160596 12.03962035 | 0.01449126 0.09437284 0 1818
NEFS 6 26 315560673 3.15154289 3.58637352 4.40638800 3.30346794 511479613 4.55077429 4.58294817 6.04426428 172190050 5.09998622 1.90633661 681202484 4.52299523 3.66855030
NEFS 7 17 2.89058595 0.84079975 2.34693176 1.81427506 6.88397295 2.02256417 1.26281381 3.01032328 2.10346784 7.91584447 0.28463030 2.91360294 2.57070048 2.12307674 1.70828132
NELS 8 40 8.34044028 1.21573070 7.74350356 0.72774894 | 17.07029411 7.05653219 6.55708012 3.26180750 3.67577507 | 23.88261584 | 4.91594306 9.67002429 0.91411640 1.06857986 1.20397607
NEES 9 ) 0.00000000 0.00000000 0.00000000 0.00000000 2.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 0.00000000 02.00000000 0.00000000 0.00000000 0.00000000
NEFS 10 2! 0.52585127 2.47089688 0.17673209 1.28209390 0.00114846 0.54787117 428071114 1.08110101 2.04602297 0.01083157 9.10588148 0.60104122 0.33492862 0.65504438 0.76337027
NEFS 11 48 0 10666 12.35489458 (1.034859: 2 8621 0.00149117 0.01948622 2.52296479 1.69908958 1634473306 0 213298790 0.02150471 1.94330395 4.50105141 8.9055336]
NEFS 12 18 0.62875353 2.87032463 0.09374416 1.01358987 0.00042969 0.01049524 7.83711822 0.50289768 0.56773096 0.00043899 7.53967496 0.21702876 0.22673972 0.28137128 0.77537672
NEFS 13 68 | 11.82302597 | 0.78011183 | 20.47977361 0.96007999 | 34.78618838 | 23.37086366 | 6.51655862 8.31808436 9.23122094 | 17.35427814 | 2.14366875 15.64328752 | 4.38338903 2.22785146 2.64551911
New
Ilampshire 4 0.00082216 114528578 0.00003406 0.03234858 0.00002026 0.00001788 0.02180780 0.02847784 0.00615970 0.00000324 0.06070430 0.00003630 0.01940243 0.08135658 0.11135191
Permit Bank
Sustainable
ITarvest 22 2.27065603 2.97394879 226814141 3.82333744 0.73985178 0.11191776 217301939 5.36146512 3.86767505 5.63770961 3.29020132 0.74983812 2.99124424 4.43171281 2.68939055
Sector 1
Sustanable
Harvest 38 2.44932546 4.83857136 124018013 3.09928041 3.54799768 3.07190342 416162084 3.38836383 2.96435822 3.62980206 432153323 3.43263749 3.10638146 5.94749853 6.25026810
Sector 2
Sustainable
Harvest 86 2333212075 9.00613498 3386808278 32.73554226 | 21.72815141 13.23469673 15.09948417 | 3010337722 [ 27.81948208 | 29.53444092 4.67473756 3047574019 | 4062768063 3348494809 | 2540530189
Sector 3
CO;:?}IOD 492 292525913 317251626 201406318 2.51352916 3.54945135 18.87228114 459210862 2.65208869 2.70543337 398386655 5.05174830 1177607805 1.30708713 1.21216525 0.98552021

* The data in this tablc arc based on final fishing year 2020 scetor rosters.
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Table 3 -- Preliminary ACE (in 1,000 lbs), by Stock, for Each Sector for Fishing Year 2021*%"
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FGS 18 278 4 240 2,758 47 2 0 33 31 34 1 28 5 49 47 | 1439
MCCS 3 52 72 392 4513 | 2,039 4 1 56 726 280 12 8 8 744 588 | 5.366
MPB 0 3 7 6 64 255 0 0 5 69 21 0 1 0 71 74 721
Mooncusser 17 264 20 466 5358 638 1 0 39 45 50 10 5 9 230 258 | 2314
NEFS 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
NEFS 2 9 144 163 1,336 15368 | 5,094 4 1 381 658 121 37 54 18 | 1339 17| 6305
NEFS 3 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
NEFS 4 11 164 68 77 8365 | 2,011 5 1 97 563 256 8 16 4 378 368 | 2,919
NEFS 5 1 11 0 102 1,173 1 3 7 3 26 16 5 0 50 1 4 18
NEFS 6 5 70 19 448 5,157 999 7 2 69 271 175 20 11 8 590 201 | 1,559
NEFS 7 4 64 5 293 3375 1 14 1 19 178 61 9 1 12 223 95 726
NEFS 8 12 185 7 968 11,134 165 36 2 99 193 106 275 11 40 79 48 512
NEFS 9 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
NEFS 10 1 12 15 2 254 291 0 0 65 64 59 0 20 2 29 29 325
NEFS 11 1 9 75 4 50 630 0 0 38 100 48 0 3 168 200 | 3,786
NEFS 12 1 14 17 12 135 230 0 0 119 30 16 0 17 1 20 13 330
NEFS 13 17 262 3 2,560 | 29448 220 73 8 99 504 267 200 3 65 380 99 | 1,125
NHPB 0 0 7 0 0 7 0 0 0 2 0 0 0 0 2 4 47
SHS 1 3 50 18 284 3,261 867 2 0 33 317 112 65 7 3 259 197 | 1,143
SHS2 4 54 29 155 1,783 702 1 63 200 86 42 10 14 269 265 | 2,657
SHS 3 34 518 55 4234 | 48699 | 7420 46 4 229 | 1780 804 340 10 127 | 3521 | 1491 | 10800
Common Pool 4 65 19 252 2,896 570 7 6 70 157 73 46 11 49 113 54 419
Sector Total 141 | 2155 538 12,248 | 140,895 | 22,096 203 27 1,447 | 5756 | 2.810| 1,106 210 367 | 8553 | 4398 | 42,091

* The data in this table are based on final fishing year 2020 sector rosters.

7 Numbers are rounded to the nearest thousand pounds. In some cases, this table shows an allocation of 0, but that sector may be allocated a small amount of that stock in tens or

hundreds pounds.
~ The data in the table represent the preliminary total allocations to each sector. Final allocations will be determined using final fishing year 2021 rosters.
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Table 4 -- Preliminary ACE (in metric tons), by Stock, for Each Sector for Fishing Year 2021/

- =2 — [ ;
Z g < | 2 B E g . =s | 5% & T ls.| B E. £
Sector Name ; ; ; §§ §§ E %é %%g g%é g é §§ §§ Bé g 3 E
S| S| B 27|27 | 5 | ZE|%szi|csd | 5 |af|zi|f:| 2|z | ¢®

& | 8 |8 | & |8 5 " | & g
FGS 8 126 2 109 | 1251 21 1 0 15 14 15 0 13 2 21 653
MCCS 2 23 33 178 | 2047 925 2 0 25 329 127 5 4 3 337 267 | 2434
MPB 0 1 3 3 29 116 0 0 2 31 10 0 0 0 32 33 327
Mooncusser 8 120 9 211 | 2430 312 0 0 18 21 23 5 2 4 104 117 | 1,050
NEFS 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
NEFS 2 4 66 74 606 | 6,971 2,310 2 0 173 299 191 17 25 8 607 189 | 2,860
NEFS 3 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
NEFS 4 3 75 31 330 | 3,794 912 2 0 44 235 116 4 7 2 262 167 | 1,324
NEFS 5 0 5 0 46 532 0 1 3 1 12 7 2 0 23 1 2 8
NEFS 6 2 32 9 203 | 2339 453 3 1 31 123 79 9 5 4 268 91 07
NEFS 7 2 29 2 133 | 1,531 187 7 0 9 81 28 41 0 5 101 43 329
NEFS 8 6 84 3 439 | 5,050 75 16 1 45 87 48 125 5 18 36 22 232
NEFS 9 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
NETS 10 0 5 7 10 115 132 0 0 29 29 27 0 9 1 13 13 147
NEFS 11 0 4 34 2 23 295 0 0 17 46 2 0 2 0 76 91 | 1717
NEFS 12 0 6 8 5 6l 104 0 0 54 13 7 0 8 0 9 6 150
NEFS 13 8 119 2| 1161 | 13357 100 33 4 45 208 121 91 2 29 172 45 510
NHPB 0 0 3 0 0 3 0 0 0 1 0 0 0 0 1 2 21
SHS 1 1 23 8 129 | 1479 393 1 0 15 144 51 29 3 1 118 89 519
SHS2 2 25 13 70 809 319 3 0 29 91 39 19 4 7 122 120 | 1205
SHS 3 13 235 25| 1,920 | 22,090 3,365 21 2 104 807 364 154 5 57| 1,597 676 | 4899
Common Pool 2 29 9 114 | 1314 258 3 3 32 71 35 21 5 22 51 24 190
Sector Total 64 977 267 | 5,356 | 63,909 10,022 92 12 636 | 2611 ] 1273 502 93 166 | 3.880 | 1995 | 19,092

* The data in this table are based on final fishing year 2020 sector rosters.

 Numbers arc rounded to the nearcst metric ton, but allocations arc madc in pounds. In some cases, this table shows a scctor allocation of 0 metric tons, but that sector may be

allocated a small amount of that stock in pounds.
~ The data in the table represent the preliminary total allocations to each sector. Final allocations will be determined using final fishing year 2021 rosters.
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BILLING CODE 3510-22-C

Announcement of our Electronic
Monitoring Determination

Using the process and authority
granted to us in Amendment 16 to the
Northeast Multispecies FMP, and as
described in regulations at
§648.87(b)(1)(v)(B), we have determined
that the EM audit model is sufficient for
use instead of ASM. In December 2019,
we notified the New England Fishery
Management Council of our intent to
expand EM and allow sectors to submit
an EM plan as part of the fishing years
2021-2022 sector operations plan
approval process. Since 2016, we have
worked with members of industry and
other stakeholders to develop EM as a
tool to meet sector monitoring
requirements. We evaluated two models
using exempted fishing permits (EFP):
The audit model and maximized
retention. Under the audit model, the
captain records an estimated weight for
all groundfish discards on an electronic
vessel trip report (eVTR) and adheres to
catch handling protocols at sea to
ensure collection (e.g., groundfish
discard measurements) of discard
information from the EM data. EM data
are the data created in the collection of
fishery-dependent data by EM systems,
including the video, images, sensor
data, and metadata for a trip. Under
maximized retention, vessels retain and
land all allocated groundfish catch,
including fish below the minimum size.
EM data is used to confirm the vessel’s
adherence to the catch retention
requirements, and a dockside monitor
meets the vessel at the dock to collect
catch data shoreside. Based on the data
collected under the EFPs, we have
determined that the EM audit model is
sufficient to verify a vessel’s submission
of information on groundfish discards
and other relevant information (e.g.,
date and time, gear category, location)
for the purpose of ACE accounting,
provided that the vessel’s captain and
crew adhere to catch handling and
reporting requirements as described in
the vessel-specific monitoring plan
(VMP). VMPs detail specific fish
handling protocols, policies and
procedures, as well as the number and
location of cameras. VMPs are reviewed
and approved by NMFS prior to a vessel
enrolling in EM to ensure the set-up is
adequate to support data collection
needs and requirements. NMFS will
provide a template to assist providers in
developing VMPs that include the
required components. Vessels may use
the EM audit model to meet monitoring
and reporting requirements while
fishing with hook, gillnet, or trawl gear
in any of the four broad stock areas. The

maximized retention program will
continue to operate under an EFP for
fishing year 2021. This will allow us to
further evaluate the sufficiency of the
program for catch accounting.

In order to facilitate the adoption of
the EM audit model by sector vessels,
we offered a NMFS-designed audit
model program for sectors to include in
their proposed operations plans. Under
the NMFS-designed audit model
program, vessels would be required to
measure groundfish discards in view of
cameras and use designated discard
control points for all discards. The
captain and crew would have the option
to use subsampling protocols for high
volumes of discards if included in the
vessel’s NMFS-approved VMP.
Participating vessels would submit EM
data from all trips to their sector’s
contracted third-party service provider
in accordance with the timeline
specified by NMFS (currently 7 days). A
subset of trips would be selected for
review. Third-party service provider
staff would review and annotate EM
data for selected trips, and submit a
report detailing the results to NMFS, in
accordance with program requirements.
NMFS would compare the third-party
service provider’s report to the eVTR
submitted by the captain to understand
the accuracy of self-reporting by EM
vessels. Estimates of groundfish
discards reported by the captain on the
eVTR and EM data collected by the
third-party service provider would serve
as the basis for catch accounting .

We are announcing our determination
and supporting rationale in this
proposed rule to facilitate public review
of, and comment on, the monitoring
plans included in the sector operations
plans and contracts proposed in the
following section. We will approve or
disapprove each plan based on its
sufficiency for sector catch accounting.
Any EM program employed by a sector
to meet monitoring and reporting
requirements must adhere to the EM
program standards described in the
Fishing Years 2021-22 Sector
Operations Plan, Contract, and EA
Requirements guidance document
located on our website: https://
www.fisheries.noaa.gov/new-england-
mid-atlantic/commercial-fishing/
fishing-year-2020-sectors.

We are also making regulatory
adjustments, implemented under our
section 305(d) authority in the
Magnuson-Stevens Act to make changes
necessary to carry out the FMP. We are
making these adjustments to clarify the
use of EM for sector monitoring as
described in the regulations at § 648.87
and to ensure the FMP is implemented

in accordance with the Magnuson-
Stevens Act.

Sector Operations Plans and Contracts

There were 16 active groundfish
sectors in fishing year 2020. All 16
active sectors submitted operations
plans and contracts for approval for
fishing years 2021 and 2022. We are
proposing to approve 16 sector
operations plans and contracts for
fishing years 2021 and 2022. In order to
approve a sector’s operations plan for
fishing years 2021 and 2022, we
consider whether a sector’s plan is
consistent with regulatory requirements
and FMP objectives, and whether it has
been compliant with reporting
requirements from previous years,
including the year-end reporting
requirements found at
§648.87(b)(1)(vi)(C). Approved
operations plans, provided on our
website as a single document for each
sector, not only contain the rules under
which each sector would fish, but also
provide the legal contract that binds
each member to the sector for the length
of the sector’s operations plan. Each
sector’s operations plan, and each
sector’s members, must comply with the
regulations governing sectors, found at
§648.87. In addition, each sector must
conduct fishing activities as detailed in
its approved operations plan.

Participating vessels are required to
comply with all pertinent Federal
fishing regulations, except as
specifically exempted in the letter of
authorization (LOA) issued by the
Regional Administrator, which details
any approved sector exemptions from
the regulations. If, during a fishing year,
or between fishing years 2021 and 2022,
a sector requests an exemption that we
have already granted, or proposes a
change to administrative provisions, we
may amend the sector operations plans.
Should any such amendments require
modifications to LOAs, we would
include these changes in updated LOAs
and provide them to the appropriate
sectors.

As in previous years, we retain the
right to revoke exemptions in-season if:
We determine that the exemption
jeopardizes management measures, FMP
objectives, or rebuilding efforts; the
exemption results in unforeseen
negative impacts on other managed fish
stocks, habitat, or protected resources;
the exemption causes enforcement
concerns; catch from trips using the
exemption cannot be adequately
monitored; or a sector is not meeting
certain administrative or operational
requirements. If it becomes necessary to
revoke an exemption, we will do so


https://www.fisheries.noaa.gov/new-england-mid-atlantic/commercial-fishing/fishing-year-2020-sectors
https://www.fisheries.noaa.gov/new-england-mid-atlantic/commercial-fishing/fishing-year-2020-sectors
https://www.fisheries.noaa.gov/new-england-mid-atlantic/commercial-fishing/fishing-year-2020-sectors
https://www.fisheries.noaa.gov/new-england-mid-atlantic/commercial-fishing/fishing-year-2020-sectors
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through a process consistent with the
Administrative Procedure Act.

Each sector is required to ensure that
it does not exceed its ACE during the
fishing year. Sector vessels are required
to retain all legal-sized allocated
Northeast multispecies stocks, unless a
sector is granted an exemption allowing
its member vessels to discard legal-sized
unmarketable fish at sea. Catch (defined
as landings and discards) of all allocated
Northeast multispecies stocks by a
sector’s vessels count against the
sector’s allocation. Groundfish catch
from a sector trip targeting non-
groundfish species would be deducted
from the sector’s ACE because these are
groundfish trips using gear capable of
catching groundfish. Catch from a non-
sector trip in an exempted fishery does
not count against a sector’s allocation
and is assigned to a separate ACL sub-
component to account for any
groundfish bycatch that occurs in non-
groundfish fisheries.

Each sector contract details the
method for initial ACE sub-allocation to
sector members. For fishing years 2021
and 2022, each sector has proposed that
each active sector member could harvest
an amount of fish equal to the amount
each individual member’s permit
contributed to the sector, as modified by
the sector for reserves or other
management measures. Each sector
operations plan submitted for fishing
years 2021 and 2022 states that the
sector would withhold an initial reserve
from the sector’s ACE sub-allocation to
each individual member to prevent the
sector from exceeding its ACE. A sector
and sector members can be held jointly
and severally liable for ACE overages,
discarding legal-sized fish, and/or
misreporting catch (landings or
discards). Each sector contract provides
procedures for sector enforcement of its
rules, explains sector monitoring and
reporting requirements, provides sector
managers with the authority to issue
stop fishing orders to sector members

who violate provisions of the operations
plan and contract, and presents a
schedule of penalties that managers may
levy on members for sector plan
violations.

Sectors are required to monitor their
allocations and catch. To help ensure
that a sector does not exceed its ACE,
each sector operations plan explains
sector monitoring and reporting
requirements, including a requirement
to submit weekly catch reports to us. If
a sector reaches an ACE threshold
(specified in the operations plan), the
sector must provide us with sector
allocation usage reports on a daily basis.
Once a sector’s allocation for a
particular stock is caught, that sector is
required to cease all sector fishing
operations in that stock area until it
acquires more ACE, likely by an ACE
transfer between sectors. Within 60 days
of when we complete year-end catch
accounting, each sector is required to
submit an annual report detailing the
sector’s catch (landings and discards),
sector enforcement actions, and
pertinent information necessary to
evaluate the biological, economic, and
social impacts of each sector.

Industry-Funded Monitoring Programs

Sectors are responsible for designing,
implementing, and funding a
monitoring program that will provide
the level of ASM coverage specified by
NMFS for that year. We are required to
determine a level of ASM coverage
using a process described in Framework
55 (81 FR 26412; May 2, 2016) that
provides a reliable estimate of overall
catch by sectors needed for monitoring
ACEs and ACLs while minimizing the
cost burden to sectors and NMFS to the
extent practicable. Sectors are
responsible for the at-sea portion of
costs associated with the sector’s
monitoring program(s), even in years
when reimbursement funds are
available.

In fishing years 2010 and 2011, we
funded an ASM program with a target

ASM coverage level of 30 percent of all
trips. In addition, we provided 8-
percent observer coverage through the
Northeast Fishery Observer Program
(NEFOP), which helps to support the
Standardized Bycatch Reporting
Methodology (SBRM) and stock
assessments. This resulted in an overall
target coverage level of 38 percent for
fishing years 2010 and 2011, from the
combined ASM and NEFOP. Beginning
in fishing year 2012, we have conducted
an annual analysis to determine the
total target coverage level. Table 5
depicts the annual target coverage
levels. Industry has been required to pay
for their ASM coverage costs since 2012,
while we continued to fund NEFOP
coverage. However, we were able to
fund the industry’s portion of ASM
costs and NEFOP coverage in fishing
years 2012 through most of 2015.
Industry paid for their portion of the
ASM program beginning in March 2016.
In June 2016, after determining that the
SBRM monitoring program could be
fully funded with additional funding
remaining, we announced that we had
funds available to offset some of
industry’s costs of the groundfish ASM
program in 2016. We reimbursed sectors
for 85 percent of their ASM costs for 10
months of the fishing year, distributed
through a grant by the Atlantic States
Marine Fisheries Commission. In fishing
year 2017, using leftover funds from the
2016 grant, we reimbursed sectors for 60
percent of industry costs in fishing year
2017. Fishing effort was lower than
expected in the first few months of the
fishing year, and we were ultimately
able to retroactively reimburse sectors
for an additional estimated 25 percent of
industry’s 2017 costs, which exhausted
the remaining available SBRM funds. In
fiscal years 2018, 2019, 2020, and 2021,
Congress appropriated $10.3 million for
groundfish ASM. With these funds, we
were able to fully reimburse industry
costs in fishing years 2018, 2019, and
2020.

TABLE 5—HISTORIC TARGET COVERAGE LEVEL FOR MONITORING

Total target ASM target NEFOP target
Fishing year coverage level coverage level coverage level
(percent) (percent) (percent)

38 30 8

38 30 8

25 17 8

22 14 8

26 18 8

16 12 4

14 10 4

16 8 8

15 10 5

31 " )
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TABLE 5—HISTORIC TARGET COVERAGE LEVEL FOR MONITORING—Continued

Total target ASM target NEFOP target
Fishing year coverage level coverage level coverage level
(percent) (percent) (percent)
P2 012 O TSR SPOPR 40 *) *)

*Beginning in fishing year 2019, assignment of NEFOP coverage changed in a way that no longer provided a single coverage target across all
sectors. As a result, the total target coverage level was no longer partitioned into fixed ASM and NEFOP target coverage levels.

On March 20, 2020, we issued a fleet-
wide observer waiver in response to
local travel restrictions and limits on
gatherings. During this time, we worked
with monitoring service providers to
develop observer redeployment plans,
finalize internal policies to promote safe
and effective redeployment, and
conduct outreach to industry. We
initiated the redeployment process on
August 14, 2020. We are currently
operating under two national level
observer waivers. A vessel receives a
waiver if an observer or ASM is not
available for deployment; or the
observer provider cannot meet the safety
protocols imposed by a state on the
commercial fishing crew or by the
vessel or vessel company on its crew.
Service provider companies have
experienced significant staff attrition
this year as a result of the limited
amount of work available, and will need
to hire additional staff to meet future
specified coverage levels. Given the
circumstances, we do not expect sectors
to meet the 40 percent target coverage
level in fishing year 2020. We expect to
work with sectors and service provider
companies through the remainder of the
year to increase coverage levels to the
extent possible, and to ensure they meet
the specified coverage level when
normal operations resume.

As announced in the previous section,
we have determined that the EM audit
model is sufficient to be used by vessels
instead of ASM to meet sector
monitoring requirements. Sector vessels
may choose to use either ASM or the
EM audit model to meet monitoring
requirements, provided that the sector
has a corresponding monitoring
program approved as part of its
operations plans, and we will no longer
implement the EM audit model using an
EFP. On January 26, 2021, we
announced that the total target ASM
coverage level will be 40 percent for
fishing year 2021. Vessels that choose to
use ASM to meet monitoring
requirements would have a target
coverage level of 40 percent for all
sector groundfish trips. Vessels that
choose to use EM to meet monitoring
coverage requirements would use
cameras and adhere to catch handling
protocols as described in the VMP for

all groundfish trips. Only a subset of the
submitted trips would be selected for
review to monitor groundfish discards
for catch accounting. For fishing year
2021, NMFS would randomly select 50
percent of trips for review by a third-
party service provider. A subset of the
selected trips would undergo a
secondary review by NMFS to monitor
the third-party service provider’s
performance. The vessel owner or
operator and the third-party service
provider must provide the EM data for
any given trip to NMFS, and its
authorized officers and designees, upon
request including, but not limited to,
trips selected for secondary review. The
fishing year 2022 selection rate for
third-party review would be announced
during fishing year 2021. The selection
rate may vary annually based on vessel
performance and less than 100 percent
of trips would be reviewed, consistent
with regulations at 50 CFR
648.87(b)(1)(v)(B)(1). Although the exact
costs of groundfish monitoring for
fishing year 2021 are not known at this
time, we expect we will have sufficient
funds to fully reimburse industry’s costs
for ASM and EM based on our
experience in previous fishing years.

Proposed Industry-Funded Monitoring
Programs

The draft operations plans submitted
in October 2020 include industry-
funded monitoring plans for fishing year
2021. As in previous years, we gave
sectors the option to design their own
monitoring program(s) in compliance
with regulations or elect to adopt the
NMFS-designed ASM and/or EM audit
model program(s). The NMFS-designed
ASM program is the same program that
we have used in previous fishing years.
In the event that we cannot approve a
proposed monitoring program, we asked
all sectors to include an option to select
a current NMFS-designed monitoring
program as a fail-safe.

All active sectors submitted an ASM
plan as part of their draft operations
plans. Similar to previous years, some
sectors chose to use the NMFS-designed
ASM program while others proposed
programs of their own design. Sector-
designed ASM programs for fishing

years 2021 and 2022 were similar to
those approved in past years.

Sustainable Harvest Sectors 1, 2, and
3; the GB Cod Fixed Gear Sector, the
Maine Coast Community Sector, and
Northeast Fishery Sectors (NEFS) 5, 10,
11, and 13 have proposed to use the
NMFS-designed ASM program. We
propose to approve this program for
these sectors because it is consistent
with goals and objectives of monitoring
and regulatory requirements. Sectors
that operate only as permit banks, and
explicitly prohibit fishing in their
operations plans, are not required to
include provisions for an ASM program.

We propose to approve the ASM
programs proposed by the remaining
five active sectors, NEFS 2, 6, 7, 8, and
12, which state that they will: Contract
with a NMFS-approved ASM provider;
meet the specified coverage level; and
utilize the Pre-Trip Notification System
for random selection of monitored trips
and notification to providers. These
ASM programs also include additional
protocols for ASM coverage waivers,
incident reporting, and safety
requirements for their sector managers
and members. We have preliminarily
determined that the proposed programs
are consistent with the goals and
objectives of ASM and regulatory
requirements.

Seven sectors also submitted an EM
plan as part of their draft operations
plans. Of these sectors, six sectors,
Sustainable Harvest Sectors 1, 2, and 3;
the GB Cod Fixed Gear Sector, the
Maine Coast Community Sector, and
Northeast Fishery Sector 5, chose to use
the NMFS-designed EM audit model
program. We propose to approve this
program for these sectors because it is
consistent with goals and objectives of
monitoring and regulatory requirements.

One sector, Northeast Fishery Sector
2, proposed an EM program of its own
design. The proposed program
maintained key elements of the NMFS-
designed EM audit model program as
the basis for its proposed EM program
with modifications. We propose to
approve NEFS 2’s proposed program,
which states that it will: Contract with
an approved service provider; utilize
PTNS as required; run cameras on 100
percent of groundfish trips for EM
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vessels; and audit trips at a rate of 50
percent. The proposed program also
establishes internal protocols and
controls for the sector to manage its
member vessels’ participation in EM.
We propose to approve this program for
this sector because it is consistent with
goals and objectives of monitoring and
regulatory requirements.

Previously Granted Exemptions for
Fishing Years 2021 and 2022

Previously Granted Exemptions Granted
for Fishing Years 2021 and 2022 (1-19)

We are granting exemptions from the
following requirements for fishing years
2021 and 2022, all of which have been
requested and granted in previous years:

(1) 120-day block out of the fishery
required for Day gillnet vessels;

(2) 20-day spawning block out of the
fishery required for all vessels;

(3) limits on the number of gillnets for
Day gillnet vessels outside the GOM;

(4) prohibition on a vessel hauling
another vessel’s gillnet gear;

(5) limits on the number of gillnets
that may be hauled on GB when fishing
under a Northeast multispecies/
monkfish DAS;

(6) limits on the number of hooks that
may be fished;

(7) DAS Leasing Program length and
horsepower restrictions;

(8) prohibition on discarding;

(9) gear requirements in the Eastern
U.S./Canada Management Area;

(10) prohibition on a vessel hauling
another vessel’s hook gear;

(11) the requirement to declare an
intent to fish in the Eastern U.S./Canada
Special Access Program (SAP) and the
Closed Area (CA) II Yellowtail
Flounder/Haddock SAP prior to leaving
the dock;

(12) seasonal restrictions for the
Eastern U.S./Canada Haddock SAP;

(13) seasonal restrictions for the CA II
Yellowtail Flounder/Haddock SAP;

(14) sampling exemption;

(15) 6.5-inch minimum mesh size
requirement for trawl nets to allow a
5.5-inch codend on directed redfish
trips;

(16) prohibition on combining small-
mesh exempted fishery and sector trips
in SNE;

(17) extra-large mesh requirement to
target dogfish on trips excluded from
ASM in SNE and Inshore GB;

(18) requirement that Handgear A
vessels carry a Vessel Monitoring
System (VMS) unit when fishing in a
single broad stock area (BSA); and

(19) limits on the number of gillnets
for Day gillnet vessels in the GOM.

A detailed description of the
previously granted exemptions and
supporting rationale can be found in the
applicable final rules identified in Table
6 below.

TABLE 6—EXEMPTIONS FROM PREVIOUS FISHING YEARS THAT ARE GRANTED IN FISHING YEARS 2021 AND 2022

Exemptions Rulemaking Date of publication Citation
Fishing Year 2011 Sector Operations Final Rule ..........cccooiiiiiiiiinieeee e April 25, 2011 ........... 76 FR 23076.
Fishing Year 2012 Sector Operations Final RUle .........ccccooiiiiiiiiiniiieeeeeeeeee May 2, 2012 ............. 77 FR 26129.
Fishing Year 2013 Sector Operations Interim Final Rule ...........cccoiiiiiiiiiniieeee May 2, 2013 .... 78 FR 25591.
Fishing Years 2015-2016 Sector Operations Final Rule ..........cccceiiiiinininiinieenee May 1, 2015 .... 80 FR 25143.
Framework 55 FinNal RUIE ........ooiiiiiiiiie e May 2, 2016 ............. 81 FR 26412.
Amendment 18 FiNal RUIE ...........uiiiiiiiieeee et e e e e April 21, 2017 ........... 82 FR 18706.
Fishing Year 2018 Sector Operations Final Rule .........ccccooiiiniiiiiniiieeccee e May 1, 2018 ............. 83 FR 18965.

Northeast Multispecies Federal Register documents can be found at https:.//www.fisheries.noaa.gov/management-plan/northeast-multispecies-

management-plan.

New Exemption Requests We Will Not
Approve for Fishing Year 2021

Minimum Mesh Size for Gillnets Fished
in Georges Bank

For fishing year 2021, one sector
requested a new exemption to allow
sector vessels to use 6.0-inch (15.2-cm)
mesh size to target groundfish in the GB
BSA. Under current regulations, vessels
are prohibited from fishing for
groundfish with gillnets with mesh
smaller than 6.5 inches (16.5 cm) in the
GOM and GB Regulated Mesh Areas.
Minimum mesh size restrictions
(§648.80(a)(3)(1), (a)(4)(i), (b)(2)(i), and
(c)(2)(i)) were implemented under
previous groundfish actions to reduce
overall mortality on groundfish stocks,
change the selection pattern of the
fishery to target larger fish, improve
survival of sublegal fish, and allow
sublegal fish more opportunity to spawn
before entering the fishery.

Under the requested exemption,
sector vessels would fish with gillnets
as small as 6.0 inches (15.2 cm) in the
GB BSA year-round. Vessels would
restrict fishing activity to the GB BSA

when fishing under the exemption.
Vessels would be restricted to a
maximum of 30 gillnets. Soak time
would not exceed 24 hours and vessels
would retrieve their gear at the end of
each trip. Participating sectors would
monitor exemption usage to ensure that
haddock catch makes up 75 percent or
more of the total catch, based on a
running three trip average. The intent of
the request is to allow vessels fishing
with gillnets to target GB haddock, a
healthy groundfish stock.

We previously approved similar
exemptions in fishing years 2010-2012,
which allowed vessels to use 6.0-inch
(15.2-cm) mesh gillnets to target
haddock in the Gulf of Maine, however,
these exemptions were disapproved in
2013 (78 FR 25591; May 2, 2013) due to
concerns about GOM haddock stock
status, which was poor at the time, and
potential impacts on protected species.
Despite improved stock status of GOM
haddock, we have not re-approved an
exemption in the GOM because of
concerns about bycatch of GOM cod,
which is in poor condition.

We are denying the request in this
year’s sector operations plans. Sectors
submitted a similar exemption request
last year, which we also denied. While
GB haddock is a healthy stock and we
are supportive of efforts to increase
utilization of GB haddock quota, we are
concerned that allowing the use of
gillnets smaller than the 6.5-inch (16.5-
cm) minimum mesh size may have an
impact on GB cod, given that this stock
is overfished and overfishing is
occurring. Although some studies have
shown increased selectivity of haddock
with smaller mesh gillnets, selectivity
curves suggest that smaller mesh
gillnets will catch more smaller-sized
cod and other co-occurring species than
larger mesh nets. Industry and
researchers have conducted studies to
further investigate the selectivity of
different gillnet mesh sizes, but these
studies relied on limited data, did not
directly investigate fishing in the
proposed areas, and have yet to be peer
reviewed. In addition, changes in the
location and intensity of gillnet fishing
may have impacts on protected
resources, particularly North Atlantic
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right whales, which are critically
endangered and are present in the
requested area during certain times of
year. We may reevaluate this exemption
request in a future action, should further
information become available.

Additional Sector Operations Plan
Provisions

Inshore GOM Restrictions

Several sectors have proposed an
operations plan provision to limit and
more accurately document a vessel’s
behavior when fishing in an area they
define as the inshore portion of the
GOM BSA, or the area to the west of 70°
15’ W. long. As in fishing years 2019
and 2020, we are approving this
provision, but a sector may elect to
remove this provision in the final
version of its operations plan, and it is
not a requirement under NMFS
regulations.

Under this provision, a vessel that is
carrying an observer or ASM would
remain free to fish in all areas, including
the inshore GOM area, without
restriction. If a vessel is not carrying an
observer or ASM and fishes any part of
its trip in the GOM west of 70° 15’ W.
long., the vessel would be prohibited
from fishing outside of the GOM BSA.
Also, if a vessel is not carrying an
observer or ASM and fishes any part of
its trip outside the GOM BSA, this
provision would prohibit a vessel from
fishing west of 70° 15° W. long. within
the GOM BSA. The approved provision
includes a requirement that a vessel
declare whether it intends to fish in the
inshore GOM area through the trip start
hail using its VMS unit prior to
departure. We provide sector managers
with the ability to monitor this
provision through the Sector
Information Management Module, a
website where we also provide roster,
trip, discard, and observer information
to sector managers. A sector vessel may
use a federally-funded NEFOP observer
or ASM on these trips because we
believe this option will not create bias
in discard estimates, as fishing behavior
is expected to be consistent with the
standard fishery requirements such as
minimum gear and fish sizes as a result
of exercising this option.

Prohibition on a Vessel Hauling Another
Vessel’s Trap Gear To Target
Groundfish

Several sectors have requested a
provision to allow a vessel to haul
another vessel’s fish trap gear, similar to
the current exemptions that allow a
vessel to haul another vessel’s gillnet
gear or hook gear. These exemptions
have generally been referred to as

“community”’ gear exemptions.
Regulations at § 648.84(a) require a
vessel to mark all bottom-tending fixed
gear, which includes fish trap gear used
to target groundfish. This requirement
helps protect against illegal hauling of
gear by vessels that do not own the gear
and are not authorized to tend it. To
facilitate enforcement of § 648.84(a) and
use of this exemption, we are requiring
each vessel authorized to haul another’s
gillnet gear to tag that gear, similar to
how this sector operations plan
provision was implemented in fishing
years 2014 through 2020. This allows
one vessel to deploy the trap gear and
another vessel to haul the trap gear,
provided both vessels tag the gear prior
to deployment. This requirement is
included in the sector’s operations plan
to provide the opportunity for the sector
to monitor the use of this provision and
facilitate the Office of Law Enforcement
and the U.S. Coast Guard’s enforcement
of the marking requirement. We do not
expect this provision to increase effort
or the amount of fish trap gear used.
Instead, it would provide an efficiency
and would allow a vessel to retrieve
gear as a convenience.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the NMFS
Assistant Administrator has
preliminarily determined that this
proposed rule is consistent with the
Northeast Multispecies FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law, subject to
further consideration after public
comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities.

This action proposes to approve
measures submitted in 16 Northeast
multispecies sector operations plans,
including sector regulatory exemptions
intended to provide additional
operational flexibility, at-sea and
electronic monitoring programs, and the
allocation of ACE to sectors. Sectors
must have an approved operations plan
in order to operate, receive ACE
allocations, and authorize member
vessels to fish. Sectors operate under a
series of ‘“‘universal” regulatory
exemptions that exempt sector vessels

from some of the effort controls in the
fishery management plan, as well as
sector-specific exemptions, which grant
additional operational flexibilities to
sector vessels. Universal exemptions
include exemptions from DAS, seasonal
closures, and trip limits. These
exemptions allow sector participants to
maximize per-trip yields, more fully
harvest healthy stocks, and time the
market.

The Regulatory Flexibility Act (RFA)
requires Federal agencies to consider
disproportionality and profitability to
determine the significance of regulatory
impacts. For RFA purposes only, NMFS
established a small business size
standard for businesses, including their
affiliates, whose primary industry is
commercial fishing (see 50 CFR 200.2).
A business primarily engaged in
commercial fishing (NAICS code 11411)
is classified as a small business if it is
independently owned and operated, is
not dominant in its field of operation
(including its affiliates), and has
combined annual receipts less than $11
million for all its affiliated operations
worldwide. The determination of
whether the entity is large or small is
based on the average annual revenue for
the most recent 3 years for which data
are available (from 2017 through 2019).

To participate in the Northeast
Multispecies Sector Program, vessels
must possess a limited access
multispecies permit and operate as part
of a sector. Entities holding one or more
limited access multispecies permits are
potentially impacted by this action.
According to the commercial database,
there were 627 entities that had at least
one valid limited access permit during
2019, the last year for which affiliation
information is available. Of these
entities, 100 did not have revenues.
There were 527 entities that reported
revenues during 2019. Of these, 6 were
classified as large and 521 were
classified as small businesses.?

The proposed approval of fishing
years 2021 and 2022 operations plans
and the allocation of fishing year 2021
ACE to groundfish sectors will have a
positive impact on all 627 entities, as it
will allow them to participate in the
sector groundfish fishery rather than
fish under the common pool effort
control regulations. Common pool
regulations include limits on DAS, trip
limits, gear restrictions, size limits, and
closures intended to control overall

1For purposes of this analysis, groundfish limited
access eligibilities held as Confirmation of Permit
History (CPH) are not included because although
they may generate revenue from ACE leasing, they
do not generate any gross sales from fishing activity
and thus would not be classified as commercial
fishing entities.



16698

Federal Register/Vol. 86, No. 60/ Wednesday, March 31, 2021/Proposed Rules

fishing mortality. In addition, these
effort controls would be subject to in-
season modifications and fishery
closures based on industry-wide
landings. Conversely, the ability to
participate in the sector fishery would
provide increased efficiency and
flexibility to fishing businesses by
exempting sector members from
common pool limits. The proposed rule
will not have a significant economic
impact on a substantial number of small
entities, and small entities would not be
placed at a competitive disadvantage
relative to large entities. As a result, an
initial regulatory flexibility analysis is
not required and none has been
prepared.

This proposed rule does not contain
a change to a collection of information
requirement for purposes of the
Paperwork Reduction Act of 1995. The
existing collection of information
requirements would continue to apply
under the following OMB Control
Number(s): 0648—0605; Northeast
Multispecies Amendment 16.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: March 24, 2021.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons stated in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §648.2, add the definitions for
“electronic monitoring data,” “raw,”
and “video reviewer” in alphabetical
order to read as follows:

§648.2 Definitions.

* * * * *

Electronic monitoring data means the
data that are created in the collection of
fishery-dependent data by electronic
monitoring systems during fishing
operations, including the video, images,
and other sensor data, as well as the
metadata that provides information (e.g.,
trip sail date, vessel information) about

the raw data.
* * * * *

Raw, with respect to electronic
monitoring, means the original,
unaltered video footage, images, and

other sensor data collected by an
electronic monitoring system.
* * * * *

Video reviewer means any electronic
monitoring service provider staff
approved/certified by NMFS for
providing electronic monitoring video
review services consistent with
electronic monitoring program
requirements.

* * * * *

m 3. In § 648.14, revise paragraph
(k)(14)(x) and add paragraphs
(k)(14)(xii) and (xiii) to read as follows:

§648.14 Prohibitions.

(k)-k E
(14]* * *

(x) Leave port to begin a trip before an
at-sea monitor has arrived and boarded
the vessel if assigned to carry an at-sea
monitor for that trip, or without an
operational electronic monitoring
system installed on board, as specified
in § 648.87(b)(5)(iii)(A).

* * * * *

(xii) Fail to comply with the
electronic monitoring system
requirements as specified in
§684.87(b)(5)(iii)(A)(2).

(xiii) Fail to comply with the vessel
monitoring plan requirements as
specified in § 648.87(b)(5)(iii)(A)(3).

* * * * *

m 4.In §648.87,

m a. Revise paragraphs (b)(1)(v)(B)
introductory text, (b)(1)(v)(B)(1)
introductory text, (b)(4) introductory

) u

text, (b)(4)(i)(D) through (J), (b)(4)(ii)
introductory text, (b)(4)(ii)(A)(6),
(b)(4)(ii)(B) through (D), (b)(4)(ii)(G), and
(b)(4)(1)(H)(2);
m b. Add paragraphs (b)(4)(ii)(H)(4) and
(b)(4)(iv); and
m c. Revise paragraphs (b)(5)(iii)(A),
(b)(5)(iii)(B)(2), and (b)(5)(iv)(B).

The revisions and additions to read as
follows:

§648.87 Sector allocation.

* * * * *

(b) * % %

(1] * % %

(V) * Kk %

(B) Independent third-party
monitoring program. A sector must
develop and implement an at-sea or
electronic monitoring program that is
satisfactory to, and approved by, NMFS
for monitoring catch and discards and
utilization of sector ACE, as specified in
this paragraph (b)(1)(v)(B). The primary
goal of the at-sea/electronic monitoring
program is to verify area fished, as well
as catch and discards by species and
gear type, in the most cost-effective
means practicable. All other goals and

objectives of groundfish monitoring
programs at § 648.11(1) are considered
equally-weighted secondary goals. The
details of any at-sea or electronic
monitoring program must be specified
in the sector’s operations plan, pursuant
to paragraph (b)(2)(xi) of this section,
and must meet the operational
standards specified in paragraph (b)(5)
of this section. Electronic monitoring
may be used in place of at-sea monitors
if the technology is deemed sufficient by
NMEFS for a specific trip type based on
gear type and area fished, in a manner
consistent with the Administrative
Procedure Act. The level of coverage for
trips by sector vessels is specified in
paragraph (b)(1)(v)(B)(1) of this section.
The at-sea/electronic monitoring
program shall be reviewed and
approved by the Regional Administrator
as part of a sector’s operations plans in
a manner consistent with the
Administrative Procedure Act. A service
provider providing at-sea or electronic
monitoring services pursuant to this
paragraph (b)(1)(v)(B) must meet the
service provider standards specified in
paragraph (b)(4) of this section, and be
approved by NMFS in a manner
consistent with the Administrative
Procedure Act.

(1) Coverage levels. Except as
specified in paragraph (b)(1)(v)(B)(1)()
of this section, any service provider
providing at-sea or electronic
monitoring services required under this
paragraph (b)(1)(v)(B)(1) must provide
coverage that is fair and equitable, and
distributed in a statistically random
manner among all trips such that
coverage is representative of fishing
activities by all vessels within each
sector and by all operations of vessels
operating in each sector throughout the
fishing year. Coverage levels for an at-
sea or electronic monitoring program,
including video review requirements,
shall be specified by NMFS, pursuant to
paragraph (b)(1)(v)(B)(1)(i) of this
section, but shall be less than 100
percent of all sector trips. In the event
that a NMFS-sponsored observer and a
third-party at-sea monitor are assigned
to the same trip, only the NMFS
observer must observe that trip. If an at-
sea monitor is assigned to a particular
trip, a vessel may not leave port without
the at-sea monitor on board. If a vessel
is using electronic monitoring to comply
with the monitoring requirements of
this part, it may not leave port without
an operational electronic monitoring

system on board.
* * * * *

(4) Independent third-party

monitoring provider standards. Any
service provider intending to provide at-
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sea/electronic monitoring services
described in paragraph (b)(1)(v) of this
section must apply to and be approved/
certified by NMFS in a manner
consistent with the Administrative
Procedure Act. NMFS shall approve/
certify service providers, at-sea
monitors, or video reviewers as eligible
to provide sector monitoring services
specified in this part and can
disapprove/decertify service providers,
individual at-sea monitors, or video
reviewers through notice in writing to
individual service providers/monitors/
video reviewers if the following criteria
are no longer being met:

(1) * %k %

(D) A statement, signed under penalty
of perjury, from each owner, board
member, and officer describing any
criminal convictions, Federal contracts
they have had, and the performance
rating they received on the contract, and
previous decertification action while
working as an observer, at-sea monitor,
or video reviewer; or as an observer, at-
sea, or electronic monitoring service
provider;

(E) A description of any prior
experience the applicant may have in
placing individuals or monitoring
equipment in remote field and/or
marine work environments including,
but not limited to, recruiting, hiring,
deployment, equipment installation and
maintenance, and personnel
administration;

(F) A description of the applicant’s
ability to carry out the responsibilities
and duties of a sector monitoring service
provider and the arrangements to be
used, including whether the service
provider is able to offer at-sea or
electronic monitoring services;

(G) Evidence of adequate insurance
(copies of which shall be provided to
the vessel owner, operator, or vessel
manager, when requested) to cover
injury, liability, and accidental death to
cover at-sea monitors (including during
training) and electronic monitoring staff
who provide electronic monitoring
services to vessels; vessel owner; and
service provider. NMFS will determine
the adequate level of insurance and
notify potential service providers;

(H) Proof of benefits and personnel
services provided in accordance with
the terms of each monitor’s or electronic
monitoring staff’s contract or
employment status;

(I) Proof that the service provider’s at-
sea monitors or video reviewers have
passed an adequate training course
sponsored by the service providers to
the extent not funded by NMFS that is
consistent with the curriculum used in
the current yearly NEFOP training

course, unless otherwise specified by
NMFS;

(J) An Emergency Action Plan
describing the provider’s response to an
emergency with any at-sea monitor or
electronic monitoring staff, including,
but not limited to, personal injury,
death, harassment, or intimidation; and
* * * * *

(ii) Service provider performance
requirements. At-sea and electronic
monitoring service providers must be
able to document compliance with the
following criteria and requirements:

(A) * *x %

(6) For service providers offering
catch estimation or at-sea or electronic
monitoring services, a service provider
must be able to determine an estimate
of discards for each trip and provide
such information to the sector manager
and NMFS, as required by this section.

(B) The service provider must ensure
that at-sea monitors or video reviewers
remain available to NMFS, including
NMTFS Office for Law Enforcement, for
debriefing for at least 2 weeks following
any monitored trip/offload or electronic
monitoring trip report submission.
Electronic monitoring service providers
must ensure that electronic monitoring
data and reports are retained for a
minimum of 12 months after catch data
is finalized for the fishing year. NMFS
will notify providers of the catch data
finalization date each year. The service
provider must provide NMFS access to
electronic monitoring data upon
request;

(C) The service provider must report
possible at-sea or electronic monitoring
staff harassment; discrimination;
concerns about vessel safety or marine
casualty; injury; and any information,
allegations, or reports regarding at-sea or
electronic monitoring staff conflict of
interest or breach of the standards of
behavior to NMFS and/or the sector
manager, as specified by NMFS;

(D) The service provider must submit
to NMFS, if requested, a copy of each
signed and valid contract (including all
attachments, appendices, addendums,
and exhibits incorporated into the
contract) between the service provider
and those entities requiring services
(i.e., sectors and participating vessels)
and between the service provider and
specific dockside, roving, at-sea, or
electronic monitoring staff;

* * * * *

(G) With the exception of a service
provider offering reporting, dockside, at-
sea, or electronic monitoring services to
participants of another fishery managed
under Federal regulations, a service
provider’s owner(s), board member(s),
and officers must not have a direct or

indirect interest in a fishery managed
under Federal regulations, including,
but not limited to, fishing vessels,
dealers, shipping companies, sectors,
sector managers, advocacy groups, or
research institutions and may not solicit
or accept, directly or indirectly, any
gratuity, gift, favor, entertainment, loan,
or anything of monetary value from
anyone who conducts fishing or fishing-
related activities that are regulated by
NMFS, or who has interests that may be
substantially affected by the
performance or nonperformance of the
official duties of service providers;

(H] * Kk %

(1) At-sea monitor and other approved
monitoring equipment deployment or
video review levels, including the
number of refusals and reasons for such
refusals;

* * * * *

(4) * Kk %

(iv) Standards for individual
electronic monitoring video reviewers.
For an individual to be approved/
certified as an electronic monitoring
video reviewer, the service provider
must demonstrate that each potential
reviewer meets the requirements
described in paragraphs (b)(4)(iii)(A),
(B), (E), and (F) of this section.

* * * * *

(5) * x %

(i) * * *

(A) Vessel requirements — (1) Pre-trip
notification. In addition to all other
reporting/recordkeeping requirements
specified in this part, to facilitate the
deployment of at-sea monitors and
electronic monitoring equipment
pursuant to paragraph (b)(1)(v)(B)(1) of
this section, the operator of a vessel
fishing on a sector trip must provide at-
sea/electronic monitoring service
providers with at least the following
information: The vessel name, permit
number, trip ID number in the form of
the VTR serial number of the first VTR
page for that trip or another trip
identifier specified by NMFS, whether a
monkfish DAS will be used, and an
estimate of the date/time of departure in
advance of each trip. The timing of such
notice shall be sufficient to allow ample
time for the service provider to
determine whether an at-sea monitor or
electronic monitoring equipment will be
deployed on each trip and allow the at-
sea monitor or electronic monitoring
equipment to prepare for the trip and
get to port, or to be installed on the
vessel, respectively. The details of the
timing, method (e.g., phone, email, etc.),
and information needed for such pre-
trip notifications shall be included as
part of a sector’s yearly operations plan.
If a vessel has been informed by a



16700

Federal Register/Vol. 86, No. 60/ Wednesday, March 31, 2021/Proposed Rules

service provider that an at-sea monitor
or electronic monitoring equipment has
been assigned to a particular tri
pursuant to paragraph (b)(5)(iii)(B)(1) of
this section, the vessel may not leave
port to begin that trip until the at-sea
monitor has arrived and boarded the
vessel, or the electronic monitoring
equipment has been properly installed.

(2) Electronic monitoring system
requirements. A vessel operator using
electronic monitoring to meet sector
monitoring requirements must ensure
that the electronic monitoring system is
operational for every trip, including:

(1) Ensuring that the electronic
monitoring system is operating,
recording, and retaining the recording
for the duration of every trip. A vessel
must not fish without an operational
electronic monitoring system recording
and retaining the recording of activity
onboard, unless issued a waiver by
NMFS;

(if) Conducting a system check of the
electronic monitoring system prior to
departing on a fishing trip to ensure it
is fully operational, including ensuring
there is sufficient video storage capacity
to retain the recording of the entire
fishing trip;

(7ii) Ensuring camera views are
unobstructed and clear, including
ensuring lighting is sufficient in all
circumstances to illuminate catch, so
that catch and discards are visible and

may be identified and quantified as
required; and

(iv) Ensuring that no person tampers
with, disconnects, or destroys any part
of the electronic monitoring system,
associated equipment, or recorded data.

(3)Vessel monitoring plan
requirements for electronic monitoring
vessels. A vessel must have a NMFS-
approved vessel monitoring plan to
meet sector monitoring requirements.

(1) The vessel monitoring plan must be
onboard the vessel at all times.

(ii) The vessel operator and crew must
comply with all catch handling
protocols and other requirements
described in the vessel monitoring plan,
including sorting catch and processing
any discards within view of the cameras
and consistent with the vessel
monitoring plan.

(7ii) Modifications to any vessel
monitoring plan must be approved by
NMFS prior to such vessel fishing under
the conditions of the new vessel
monitoring plan.

(iv) A vessel owner or operator using
electronic monitoring to meet sector
monitoring requirements must submit
all electronic monitoring data to the
service provider in accordance with the
electronic monitoring program
requirements specified by NMFS.

(v) A vessel owner or operator must
make the electronic monitoring system,
associated equipment, electronic
monitoring data, or vessel monitoring

plan available to NMFS for inspection,

upon request.
* * * * *

(B) * *x %

(2) At-sea/electronic monitoring
report. A report detailing area fished
and the amount of each species kept and
discarded shall be submitted
electronically in a standard acceptable
form to the appropriate sector and
NMFS within 48 hour of the completion
of the trip, or as otherwise instructed by
the Regional Administrator. The data
elements to be collected and the format
for submission shall be specified by
NMEFS and distributed to all approved
at-sea/electronic monitoring service
providers and sectors. At-sea/electronic
monitoring data shall not be accepted
until such data pass automated NMFS
data quality checks.

(1V) * k%

(B) At-sea monitoring service provider
requirements. An at-sea monitor must
complete a pre-trip vessel safety
checklist provided by NMFS before an
at-sea monitor can leave port onboard a
vessel on a sector trip. If the vessel fails
a review of safety issues pursuant to this
paragraph (b)(5)(iv)(B), an at-sea
monitor cannot be deployed on that
vessel for that trip.

* * * * *
[FR Doc. 2021-06513 Filed 3-30-21; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Five-Year (Sunset)
Reviews

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is automatically initiating
the five-year reviews (Sunset Reviews)
of the antidumping duty (AD) and
countervailing duty (CVD) order(s) and

suspended investigation(s) listed below.
The International Trade Commission
(the ITC) is publishing concurrently
with this notice its notice of Institution
of Five-Year Reviews which covers the
same order(s) and suspended
investigation(s).

DATES: Applicable April 1, 2021.

FOR FURTHER INFORMATION CONTACT:
Commerce official identified in the
Initiation of Review section below at
AD/CVD Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW, Washington, DC 20230. For
information from the ITC, contact Mary
Messer, Office of Investigations, U.S.
International Trade Commission at (202)
205-3193.

SUPPLEMENTARY INFORMATION:

Background

Commerce’s procedures for the
conduct of Sunset Reviews are set forth

in its Procedures for Conducting Five-
Year (Sunset) Reviews of Antidumping
and Countervailing Duty Orders, 63 FR
13516 (March 20, 1998) and 70 FR
62061 (October 28, 2005). Guidance on
methodological or analytical issues
relevant to Commerce’s conduct of
Sunset Reviews is set forth in
Antidumping Proceedings: Calculation
of the Weighted-Average Dumping
Margin and Assessment Rate in Certain
Antidumping Duty Proceedings; Final
Modification, 77 FR 8101 (February 14,
2012).

Initiation of Review

In accordance with section 751(c) of
the Tariff Act of 1930, as amended (the
Act) and 19 CFR 351.218(c), we are
initiating the Sunset Reviews of the
following antidumping and
countervailing duty order(s) and
suspended investigation(s):

DOC case No. | ITC case No. Country Product Commerce contact
A-122-855 .... | 731-TA-1270 | Canada .. | Polyethylene Terephthalate Resin (1st Review) Thomas Martin, (202) 482—-3936.
A-570-024 .... | 731-TA-1271 | China ..... Polyethylene Terephthalate Resin (1st Review) ... Thomas Martin, (202) 482—3936.
A-570-886 .... | 731-TA-1043 | China ..... Polyethylene Retail Carrier Bags (3rd Review) .... Mary Kolberg, (202) 482-1785.
A-570-504 .... | 731-TA-282 | China ..... Petroleum Wax Candles (5th Review) .................. Thomas Martin, (202) 482—3936.
A-533-861 .... | 731-TA-1272 | India ....... Polyethylene Terephthalate Resin (1st Review) ... Thomas Martin, (202) 482—-3936.
A-560-822 .... | 731-TA-1156 | Indonesia | Polyethylene Retail Carrier Bags (2nd Review) ... Mary Kolberg, (202) 482—-1785.
A-557-813 .... | 731-TA-1044 | Malaysia | Polyethylene Retail Carrier Bags (3rd Review) .... Mary Kolberg, (202) 482-1785.
A-523-810 .... | 731-TA-1273 | Oman ..... Polyethylene Terephthalate Resin (1st Review) ... Thomas Martin, (202) 482—3936.
A-583-843 .... | 731-TA-1157 | Taiwan ... | Polyethylene Retail Carrier Bags (2nd Review) ... Mary Kolberg, (202) 482-1785.
A-549-821 .... | 731-TA-1045 | Thailand Polyethylene Retail Carrier Bags (3rd Review) .... Mary Kolberg, (202) 482—-1785.
A-552-806 .... | 731-TA-1158 | Vietnam .. | Polyethylene Retail Carrier Bags (2nd Review) ... Mary Kolberg, (202) 482-1785.
C-570-025 .... | 701-TA-531 | China ..... Polyethylene Terephthalate Resin (1st Review) ... Jacqueline Arrowsmith, (202) 482-5255.
C-533-862 .... | 701-TA-532 | India ....... Polyethylene Terephthalate Resin (1st Review) ... Jacqueline Arrowsmith, (202) 482—-5255.
C-552-805 .... | 701-TA-462 | Vietnam .. | Polyethylene Retail Carrier Bags (2nd Review) .......... Jacqueline Arrowsmith, (202) 482-5255.

Filing Information

As a courtesy, we are making
information related to sunset
proceedings, including copies of the
pertinent statute and Commerce’s
regulations, Commerce’s schedule for
Sunset Reviews, a listing of past
revocations and continuations, and
current service lists, available to the
public on Commerce’s website at the
following address: https://
enforcement.trade.gov/sunset/. All
submissions in these Sunset Reviews
must be filed in accordance with
Commerce’s regulations regarding
format, translation, and service of
documents. These rules, including
electronic filing requirements via
Enforcement and Compliance’s

Antidumping and Countervailing Duty
Centralized Electronic Service System

(ACCESS), can be found at 19 CFR
351.303.

In accordance with section 782(b) of

the Act, any party submitting factual

information in an AD/CVD proceeding

must certify to the accuracy and
completeness of that information.
Parties must use the certification

formats provided in 19 CFR 351.303(g).

Commerce intends to reject factual

submissions if the submitting party does

not comply with applicable revised
certification requirements.

Letters of Appearance and
Administrative Protective Orders

Pursuant to 19 CFR 351.103(d),
Commerce will maintain and make
available a public service list for these
proceedings. Parties wishing to
participate in any of these five-year
reviews must file letters of appearance
as discussed at 19 CFR 351.103(d). To
facilitate the timely preparation of the
public service list, it is requested that
those seeking recognition as interested
parties to a proceeding submit an entry
of appearance within 10 days of the
publication of the Notice of Initiation.
Because deadlines in Sunset Reviews
can be very short, we urge interested
parties who want access to proprietary
information under administrative


https://enforcement.trade.gov/sunset/
https://enforcement.trade.gov/sunset/
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protective order (APO) to file an APO
application immediately following
publication in the Federal Register of
this notice of initiation. Commerce’s
regulations on submission of proprietary
information and eligibility to receive
access to business proprietary
information under APO can be found at
19 CFR 351.304-306. Note that
Commerce has temporarily modified
certain of its requirements for serving
documents containing business
proprietary information, until further
notice.?

Information Required from Interested
Parties

Domestic interested parties, as
defined in sections 771(9)(C), (D), (E),
(F), and (G) of the Act and 19 CFR
351.102(b), wishing to participate in a
Sunset Review must respond not later
than 15 days after the date of
publication in the Federal Register of
this notice of initiation by filing a notice
of intent to participate. The required
contents of the notice of intent to
participate are set forth at 19 CFR
351.218(d)(1)(ii). In accordance with
Commerce’s regulations, if we do not
receive a notice of intent to participate
from at least one domestic interested
party by the 15-day deadline, Commerce
will automatically revoke the order
without further review.2

If we receive an order-specific notice
of intent to participate from a domestic
interested party, Commerce’s
regulations provide that all parties
wishing to participate in a Sunset
Review must file complete substantive
responses not later than 30 days after
the date of publication in the Federal
Register of this notice of initiation. The
required contents of a substantive
response, on an order-specific basis, are
set forth at 19 CFR 351.218(d)(3). Note
that certain information requirements
differ for respondent and domestic
parties. Also, note that Commerce’s
information requirements are distinct
from the ITC’s information
requirements. Consult Commerce’s
regulations for information regarding
Commerce’s conduct of Sunset Reviews.
Consult Commerce’s regulations at 19
CFR part 351 for definitions of terms
and for other general information
concerning antidumping and
countervailing duty proceedings at
Commerce.

This notice of initiation is being
published in accordance with section
751(c) of the Act and 19 CFR 351.218(c).

1 See Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19, 85 FR 41363 (July
10, 2020).

2 See 19 CFR 351.218(d)(1)(iii).

Dated: March 18, 2021.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2021-06645 Filed 3—30-21; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

Recruitment of First Responder
Network Authority Board Members

AGENCY: National Telecommunications
and Information Administration, U.S.
Department of Commerce.

ACTION: Notice; extension of application
window.

SUMMARY: On March 4, 2021, the
National Telecommunications and
Information Administration (NTIA)
published a notice seeking expressions
of interest in an appointment to the
Board of the First Responder Network
Authority (FirstNet Authority). The
notice established a deadline of April 5,
2021, for the transmittal of expressions
of interest. This notice extends the
period for submission of expressions of
interest until April 15, 2021.

DATES: Expressions of interest must be
postmarked or electronically
transmitted on or before April 15, 2021.
ADDRESSES: Applicants should submit
expressions of interest to: Michael
Dame, Acting Associate Administrator,
Office of Public Safety Communications,
National Telecommunications and
Information Administration, by email to
FirstNetBoard Applicant@ntia.gov.

FOR FURTHER INFORMATION CONTACT:
Michael Dame, Acting Associate
Administrator, Office of Public Safety
Communications, National
Telecommunications and Information
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Room 4078, Washington, DG
20230; telephone: (202) 482-1181;
email: mdame®@ntia.gov. Please direct
media inquiries to NTIA’s Office of
Public Affairs, (202) 482—7002.
SUPPLEMENTARY INFORMATION: On March
4, 2021, NTIA published a notice
seeking expressions of interest in an
appointment to the FirstNet Authority
Board. See Notice, Recruitment of First
Responder Network Authority Board
Members, 86 FR 12659 (Mar. 4, 2021).
The notice established a deadline of
April 5, 2021, for the transmittal of
expressions of interest. To ensure that
all interested parties have an
opportunity to submit expressions of
interest, NTIA extends the deadline for

submission of expressions of interest to
April 15, 2021. All other information in
the March 4, 2021 notice remains
unchanged.

Dated: March 25, 2021.
Kathy Smith,

Chief Counsel, National Telecommunications
and Information Administration.

[FR Doc. 2021-06552 Filed 3—-30-21; 8:45 am]
BILLING CODE 3510-WL-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; National Medal of
Technology and Innovation
Nomination Application

The United States Patent and
Trademark Office (USPTO) will submit
the following information collection
request to the Office of Management and
Budget (OMB) for review and clearance
in accordance with the Paperwork
Reduction Act of 1995, on or after the
date of publication of this notice. The
USPTO invites comment on this
information collection renewal, which
helps the USPTO assess the impact of
its information collection requirements
and minimize the public’s reporting
burden. Public comments were
previously requested via the Federal
Register on January 15, 2021 during a
60-day comment period. This notice
allows for an additional 30 days for
public comments.

Agency: United States Patent and
Trademark Office, Department of
Commerce.

Title: National Medal of Technology
and Innovation Nomination
Application.

OMB Control Number: 0651-0060.

Form Number:

e PTO-NMTI-1 (National Medal of
Technology and Innovation
Nomination Form)

Type of Review: Extension and
revision of a currently approved
information collection.

Estimated Number of Respondents: 50
respondents per year.

Average Hour per Response: The
USPTO estimates that it will take the
public approximately 40 hours to
complete a response, gather the
necessary information, prepare the
nomination form with the
recommendations, and submit the
request for nomination to the USPTO.

Estimated Total Annual Respondent
Burden Hours: 2,000 hours.


mailto:FirstNetBoardApplicant@ntia.gov
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Estimated Total Annual Non-Hour
Cost Burden: $0.

Needs and Uses: The purpose of the
National Medal of Technology and
Innovation is to recognize those who
have made lasting contributions to
America’s competitiveness, standard of
living, and quality of life through
technological innovation, and to
recognize those who have made
substantial contributions to strengthen
the Nation’s technological workforce. By
highlighting the national importance of
technological innovation, the Medal
also seeks to inspire future generations
of Americans to prepare for and pursue
technical careers to keep America on the
forefront of global technology and
economic leadership.

Affected Public: Individuals or
Households.

Frequency: On Occasion.

Respondent’s Obligation: Required to
Obtain or Retain Benefits.

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view
Department of Commerce, USPTO
information collections currently under
review by OMB.

Written comments and
recommendations for this information
collection should be submitted within
30 days of the publication of this notice
on the following website
www.reginfo.gov/public/do/PRAMain.
Find this particular information
collection by selecting ‘“‘Currently under
30-day Review—Open for Public
Comments” or by using the search
function and entering either the title of
the information collection or the OMB
Control Number 0651-0060.

Further information can be obtained
by:

e Email: InformationCollection@
uspto.gov. Include “0651-0060
information request” in the subject line
of the message.

e Mail: Kimberly Hardy, Office of the
Chief Administrative Officer, United
States Patent and Trademark Office,
P.O. Box 1450, Alexandria, VA 22313—
1450.

Kimberly Hardy,

Information Collections Officer, Office of the
Chief Administrative Officer, United States
Patent and Trademark Office.

[FR Doc. 2021-06580 Filed 3—-30-21; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office

Agency Information Collection
Activities; Submission to the Office of
Management and Budget (OMB) for
Review and Approval; Comment
Request; Representative and Address
Provisions

The United States Patent and
Trademark Office (USPTO) will submit
the following information collection
request to the Office of Management and
Budget (OMB) for review and clearance
in accordance with the Paperwork
Reduction Act of 1995, on or after the
date of publication of this notice. The
USPTO invites comment on this
information collection renewal, which
helps the USPTO assess the impact of
its information collection requirements
and minimize the public’s reporting
burden. Public comments were
previously requested via the Federal
Register on January 15, 2021 during a
60-day comment period. This notice
allows for an additional 30 days for
public comments.

Agency: United States Patent and
Trademark Office, Department of
Commerce.

Title: Representative and Address
Provisions.

OMB Control Number: 0651-0035.

Form Number(s): (AIA = American
Invents; SB = Specimen Book).

e PTO/AIA/80; PTO/SB/80 (Power of
Attorney to Prosecute Applications
Before the USPTO)

e PTO/AIA/81 (Power of Attorney to
One or More of the Joint Inventors
and Change of Correspondence
Address)

e PTO/SB/81 (Power of Attorney or
Revocation of Power of Attorney with
a New Power of Attorney and Change
of Correspondence Address)

e PTO/AIA/81A; PTO/SB/81A
(Patent—Power of Attorney or
Revocation of Power of Attorney with
a New Power of Attorney and Change
of Correspondence Address)

e PTO/AIA/81B (Reexamination or
Supplemental Examination—Patent
Owner Power of Attorney or
Revocation of Power of Attorney With
a New Power of Attorney and Change
of Correspondence Address for
Reexamination or Supplemental
Examination and Patent)

e PTO/SB/81B (Reexamination—Patent
Owner Power of Attorney or
Revocation of Power of Attorney with
a New Power of Attorney and Change
of Correspondence Address)

e PTO/SB/81C (Reexamination—Third
Party Requester Power of Attorney or

Revocation of Power of Attorney with

a New Power of Attorney and Change

of Correspondence Address)

e PTO/AIA/82A; PTO/AIA/82B; PTO/
AIA/82C (Transmittal for Power of
Attorney To One Or More Registered
Practitioners/Power Of Attorney By
Applicant)

e PTO/AIA/83; PTO/SB/83 (Request for
Withdrawal as Attorney or Agent and
Change of Correspondence Address)

e PTO/SB/124 (Request for Customer
Number Data Change)

e PTO/SB/125 (Request for Customer
Number)

e PTO-2248 (Request to Update a PCT
Application with a Customer Number)
Type of Review: Extension and

revision of a currently approved

information collection.

Estimated Number of Respondents:
184,743 respondents per year.

Estimated Number of Responses:
226,573 responses per year.

Average Hour per Response: The
USPTO estimates that it takes the public
approximately between 0.05 hours (3
minutes) and 1.5 hours (90 minutes) to
submit the information in this
information collection, including the
time to gather the necessary
information, prepare the appropriate
form or document, and submit the
completed item to the USPTO.

Estimated Total Annual Respondent
Burden Hours: 13,641 hours per year.

Estimated Total Annual Non-Hour
Cost Burden: $26,241 per year.

Needs and Uses: The public uses this
information collection to grant or revoke
power of attorney, to withdraw as
attorney or agent of record, to authorize
a practitioner to act in a representative
capacity, to request a Customer Number,
and to change the data associated with
a Customer Number. This information
collection is necessary so that the
USPTO knows who is authorized to take
action in an application, patent, or
reexamination proceeding and where to
send correspondence regarding an
application, patent, or reexamination
proceeding. In this notice, the USPTO
has updated and slightly revised its
estimated numbers from those originally
published in the 60-day notice.

Affected Public: Private Sector;
Individuals or Households.

Frequency: On Occasion.

Respondent’s Obligation: Required to
Obtain or Retain Benefits.

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view
Department of Commerce, USPTO
information collections currently under
review by OMB.

Written comments and
recommendations for this information
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collection should be submitted within
30 days of the publication of this notice
on the following website
www.reginfo.gov/public/do/PRAMain.
Find this particular information
collection by selecting ‘“‘Currently under
30-day Review—Open for Public
Comments” or by using the search
function and entering either the title of
the information collection or the OMB
Control Number 0651-0035.

Further information can be obtained
by:

e Email: InformationCollection@
uspto.gov. Include “0651-0035
information request” in the subject line
of the message.

e Mail: Kimberly Hardy, Office of the
Chief Administrative Officer, United
States Patent and Trademark Office,
P.O. Box 1450, Alexandria, VA 22313—
1450.

Kimberly Hardy,

Information Collections Officer, Office of the
Chief Administrative Officer, United States
Patent and Trademark Office.

[FR Doc. 2021-06578 Filed 3—30-21; 8:45 am]|
BILLING CODE 3510-16-P

CONSUMER PRODUCT SAFETY
COMMISSION

[Docket No. CPSC-2021-0006]

Title: Notice of Availability: Proposed
Guidance on Alternative Test Methods
and Integrated Testing Approaches

AGENCY: U.S. Consumer Product Safety
Commission.

ACTION: Notice of availability.

SUMMARY: The Consumer Product Safety
Commission (Commission or CPSC) is
announcing the availability of a
document titled, “Proposed Guidance
for Industry and Test Method
Developers: CPSC Staff Evaluation of
Alternative Test Methods and Integrated
Testing Approaches and Data Generated
from Such Methods to Support FHSA
Labeling Requirements.” The
Commission requests comments on the
proposed guidance.

DATES: Submit comments by June 14,
2021.

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2021-
0006, by any of the following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at: https://
www.regulations.gov. Follow the
instructions for submitting comments.
The CPSC does not accept comments
submitted by electronic mail (email),
except through https://

www.regulations.gov. The CPSC
encourages you to submit electronic
comments by using the Federal
eRulemaking Portal, as described above.

Mail/hand delivery/courier Written
Submissions: Submit comments by
mail/hand delivery/courier to: Division
of the Secretariat, Consumer Product
Safety Commission, Room 820, 4330
East West Highway, Bethesda, MD
20814; telephone: (301) 504—7479;
email: cpsc-os@cpsc.gov.

Instructions: All submissions must
include the agency name and docket
number for this notice. CPSC may post
all comments received without change,
including any personal identifiers,
contact information, or other personal
information provided, to: https://
www.regulations.gov. Do not submit
electronically: Confidential business
information, trade secret information, or
other sensitive or protected information
that you do not want to be available to
the public. If you wish to submit such
information, please submit it according
to the instructions for written
submissions.

Docket: For access to the docket to
read background documents or
comments received, go to: https://
www.regulations.gov, and insert the
docket number, CPSC-2021-0006, into
the “Search” box, and follow the
prompts. The proposed guidance is
available under “Supporting and
Related Material.” It is also available on
the Commission’s website at: https://
cpsc.gov/s3fs-public/NOA-Proposed-
Guidance-on-Alternative-Test-Methods-
and-Integrated-Testing-Approaches.pdf
PNDYVpNRIAMpOP]DPzIt770dvx
nvPJHh6 and from the Commission’s
Division of the Secretariat.

FOR FURTHER INFORMATION CONTACT: John
Gordon, Toxicologist, Directorate for
Health Sciences, U.S. Consumer Product
Safety Commission, 5 Research Place,
Rockville, MD 20850; telephone: 301—
987-2025; email: jgordon@cpsc.gov.
SUPPLEMENTARY INFORMATION:

A. Background

The Federal Hazardous Substances
Act (FHSA), 15 U.S.C. 1261-1275,
requires that hazardous substances bear
certain cautionary statements on their
labels. Manufacturers may perform
toxicological tests to determine whether
such products require cautionary
labeling addressing the hazard.
Although animals are still used in
toxicological testing, most governmental
agencies support reduced use of animals
in testing, by promoting the acceptance
of data from alternative test methods.

In 1997, the National Institute of
Environmental Health Sciences

(NIEHS), the National Toxicology
Program (NTP), and 13 federal agencies
(including CPSC) joined to form the
Interagency Coordinating Committee for
the Validation of Alternative Methods
(ICCVAM). ICCVAM sponsors scientific
review of non-animal tests (known as
New Approach Methodologies or
NAMs) that may reduce, refine, or
replace animal tests in evaluating
potential hazards. Reviews from
ICCVAM and other federal agencies can
provide a basis for regulatory agencies,
such as CPSC, to consider non-animal
testing alternatives for use in regulatory
decision making. In the past, CPSC staff
relied upon ICCVAM’s validation of
new alternative testing methods, as
reliable test methods to determine
compliance with the labeling
requirements of the FHSA. However,
ICCVAM no longer formally validates
test methods.

In 2012, CPSC issued a policy on non-
animal or alternative testing methods to
support labeling requirements under the
FHSA, as codified under 16 CFR
1500.232 (Animal Testing Policy).
CPSC’s website lists current CPSC-
accepted alternative test methods and
their conditions of use. Since 2012,
new advancements in toxicological
testing, and, in particular, with NAMs,
have occurred. NAMs include in vitro
(in test tube), in chemico (all chemical
test, no biological material), or in silico
(computer models) methods and
approaches used to test for toxicological
effects in place of animal testing. In
some cases, NAMs are combined with
other NAMs or existing in vivo (animal)
data to form an “integrated approach to
testing and assessment” (IATAs).

The Commission reaffirms its policy
to find alternatives to traditional animal
testing that replace animals, reduce the
number of animals tested, and decrease
the pain and suffering in animals
associated with testing household
products. As such, the Commission
strongly encourages all agency
stakeholders to submit for evaluation by
CPSC staff any scientifically validated
alternative test methods that do not
require animal testing for determining
compliance with the labeling
requirements under the FHSA.

Because ICCVAM no longer formally
validates test methods, to assist
stakeholders, including the public,
manufacturers, test method developers,
and test laboratories, in determining
what test methods are deemed reliable
for determining compliance with the
labeling requirements under the FHSA,

1 https://www.cpsc.gov/Business-Manufacturing/
Testing-Certification/Recommended-Procedures-
Regarding-the-CPSCs-Policy-on-Animal-Testing/.
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CPSC staff drafted proposed guidance
clarifying staff’s informational
requirements and process for evaluating
NAMs and IATAs. As described in the
proposed guidance, the types of
information CPSC staff would use to
evaluate NAMs or IATAs submitted to
CPSC would include (but not be limited
to): Concordance and reproducibility
data; false positive and false negative
rates; applicability domain; test
endpoint; validation studies; or any
other pertinent information needed to
make a determination. The proposed
guidance also includes an optional
NAM nomination form, which can be
used to organize information about a
NAM or IATA for CPSC staff evaluation.
Such non-animal alternative test
methods, if accepted by CPSC, would be
considered reliable test methods for
determining compliance with the
labeling requirements under the FHSA.
Additionally, CPSC would continue to
list CPSC-accepted alternative test
methods on CPSC’s website.

The proposed guidance is not a rule
and does not establish legal
requirements. The proposed guidance is
intended to inform stakeholders about
what information CPSC staff uses to
evaluate NAMs or IATAs for FHSA
labeling determinations. The proposed
guidance also informs stakeholders of
CPSC staff’s process for evaluating that
information. Depending on the
complexity of specific NAMs or IATAs,
the information discussed in the
guidance may or may not apply; and in
some instances, staff may need
additional information not specifically
described in the guidance document to
make an evaluation. The proposed
guidance is available at: https://
www.regulations.gov under docket
number, CPSC-2021-0006, under
“Supporting and Related Material”’, on
the Commission’s website at: https://
cpsc.gov/s3fs-public/NOA-Proposed-
Guidance-on-Alternative-Test-Methods-
and-Integrated-Testing-Approaches.pdf
?NDYVpNRIAMpOP]DP
zIt770dvxnvPJHh6, and from the CPSC’s
Division of the Secretariat, as provided
in the ADDRESSES section of this notice.

B. Request for Comments

The Commission invites comments on
the “Proposed Guidance for Industry
and Test Method Developers: CPSC Staff
Evaluation of Alternative Test Methods
and Integrated Testing Approaches and
Data Generated from Such Methods to
Support FHSA Labeling Requirements.”
The CPSC will consider all timely
comments before finalizing the
guidance. Comments should be
submitted by June 14, 2021. Information
on how to submit comments can be

found in the ADDRESSES section of this
notice.

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2021-06567 Filed 3—30-21; 8:45 am]
BILLING CODE 6355-01-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Application Package for AmeriCorps
VISTA Application and Reporting
Forms

AGENCY: Corporation for National and
Community Service.

ACTION: Notice of information collection;
request for comment.

SUMMARY: The Corporation for National
and Community Service (operating as
AmeriCorps) has submitted a public
information collection request (ICR)
entitled Application Package for
AmeriCorps VISTA Application and
Reporting Forms for review and
approval in accordance with the
Paperwork Reduction Act.

DATES: Written comments must be
submitted to the individual and office
listed in the ADDRESSES section by April
30, 2021.

ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

FOR FURTHER INFORMATION CONTACT:
Copies of this ICR, with applicable
supporting documentation, may be
obtained by calling AmeriCorps, Kelly
Daly at 202-606—6849 or by email to
kdaly@cns.gov.

SUPPLEMENTARY INFORMATION: The OMB
is particularly interested in comments
which:

¢ Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of CNCS, including whether
the information will have practical
utility;

e Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions;

¢ Propose ways to enhance the
quality, utility, and clarity of the
information to be collected; and

e Propose ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments

A 60-day Notice requesting public
comment was published in the Federal
Register on November 30, 2020 at Vol.
85, No. 230, Page 76542. This comment
period ended January 29, 2021. Zero
public comments were received from
this Notice.

Title of Collection: Application
Package for AmeriCorps VISTA
Application and Reporting Forms.

OMB Control Number: 3045-0038.

Type of Review: Renewal.

Respondents/Affected Public:
Organizations and State, Local or Tribal
Governments.

Total Estimated Number of Annual
Responses: 850.

Total Estimated Number of Annual
Burden Hours: 20,450.

Abstract: AmeriCorps is revising its
VISTA application and reporting forms
to remove duplicative questions,
improve readability, and reflect changes
in reporting requirements, including a
reduction in frequency of programmatic
reporting.

Dated: March 25, 2021.

Margery Ansara,

Director, AmeriCorps VISTA.

[FR Doc. 2021-06574 Filed 3—30-21; 8:45 am]
BILLING CODE 6050-28-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

Negotiation of a Renewal of the
Reciprocal Defense Procurement
Memorandum of Understanding with
the Ministry of Defense of Japan

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Request for public comments.

SUMMARY: On behalf of the U.S.
Government, DoD is contemplating a
renewal of Reciprocal Defense
Procurement Memorandum of
Understanding with the Ministry of
Defense of Japan. DoD is requesting
industry feedback regarding its
experience in public defense
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procurements conducted by or on behalf
of the Japanese Ministry of Defense or
Armed Forces.

DATES: Comments must be received by
April 30, 2021.

ADDRESSES: Submit comments to
Defense Pricing and Contracting, Attn:
Mr. Gregory D. Snyder, 3060 Defense
Pentagon, Room 3B938, Washington, DC
20301-3060; or by email to
gregory.d.snyder.civ@mail.mil.

FOR FURTHER INFORMATION CONTACT: Mr.
Gregory D. Snyder, telephone 703—614—
0719.

SUPPLEMENTARY INFORMATION: DoD has
concluded a Reciprocal Defense
Procurement Memorandum of
Understanding (RDP MOU) with each of
the 27 “qualifying” countries at the
level of the Secretary of Defense and his
counterpart. The purpose of an RDP
MOU is to promote rationalization,
standardization, and interoperability of
conventional defense equipment with
allies and other friendly governments.
These RDP MOUs provide a framework
for ongoing communication regarding
market access and procurement matters
that enhance effective defense
cooperation.

RDP MQUs generally include
language by which the Parties agree that
their defense procurements will be
conducted in accordance with certain
implementing procedures. These
procedures relate to—

¢ Publication of notices of proposed
purchases;

e The content and availability of
solicitations for proposed purchases;

¢ Notification to each unsuccessful
offeror;

e Feedback, upon request, to
unsuccessful offerors concerning the
reasons they were not allowed to
participate in a procurement or were not
awarded a contract; and

e Provision for the hearing and
review of complaints arising in
connection with any phase of the
procurement process to ensure that, to
the extent possible, complaints are
equitably and expeditiously resolved.

Based on the RDP MOU, each country
affords the other country certain
benefits on a reciprocal basis consistent
with national laws and regulations. The
benefits that the United States accords
to the products of qualifying countries
include the following:

e Offers of qualifying country end
products are evaluated without applying
the price differentials otherwise
required by the Buy American statute
and the Balance of Payments Program.

e The chemical warfare protection
clothing restrictions in 10 U.S.C. 2533a
and the specialty metals restriction in

10 U.S.C. 2533b(a)(1) do not apply to
products manufactured in a qualifying
country.

e Customs, taxes, and duties are
waived for qualifying country end
products and components of defense
procurements.

If DoD (for the U.S. Government)
renews an RDP MOU with the Ministry
of Defense of Japan, then Japan would
continue to be listed as one of the
“qualifying countries” in the definition
of “qualifying country” at Defense
Federal Acquisition Regulation
Supplement (DFARS) 225.003, and
offers of products of Japan, or that
contain components from Japan, would
continue to be afforded the benefits
available to all qualifying countries.
This also means that U.S. products
would continue to be exempt from any
analogous “Buy Japan” laws or policies
applicable to procurements by the Japan
Ministry of Defense or Armed Forces.

While DoD is evaluating Japan’s laws
and regulations in this area, DoD would
benefit from U.S. industry’s experience
in participating in Japan’s public
defense procurements. DoD is, therefore,
asking U.S. firms that have participated
or attempted to participate in
procurements by or on behalf of Japan’s
Ministry of Defense or Armed Forces to
let us know if the procurements were
conducted with transparency, integrity,
fairness, and due process in accordance
with published procedures, and if not,
the nature of the problems encountered.

DoD is also interested in comments
relating to the degree of reciprocity that
exists between the United States and
Japan when it comes to the openness of
defense procurements to offers of
products from the other country.

Jennifer D. Johnson,

Regulatory Control Officer, Defense
Acquisition Regulations System.

[FR Doc. 2021-06591 Filed 3-30-21; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

[Docket Number DARS—-2020-0038; OMB
Control Number 0750-0004]

Information Collection Requirement;
Defense Federal Acquisition
Regulation Supplement (DFARS);
Assessing Contractor Implementation
of Cybersecurity Requirements

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Notice.

SUMMARY: The Defense Acquisition
Regulations System has submitted to
OMB for clearance, the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act.

DATES: Consideration will be given to all
comments received by April 30, 2021.
SUPPLEMENTARY INFORMATION:

Title and OMB Number: Defense
Federal Acquisition Regulation
Supplement (DFARS), Assessing
Contractor Implementation of
Cybersecurity Requirements; OMB
Control Number 0750-0004.

Type of Request: Extension of a
currently approved collection.

Affected Public: Businesses or other
for-profit and not-for-profit institutions.
Obligation to Respond: Required to

obtain or retain benefits.

DoD estimates the annual public
reporting burden for the information
collection as follows:

Reporting Frequency: On occasion.

a. Basic Assessment

Respondents: 13,068.
Responses per respondent: 1.
Annual responses: 13,068.
Hours per Response: 0.75.
Annual Burden Hours: 9,801.

b. Medium Assessment

Respondents: 200.
Responses per respondent: 1.
Annual responses: 200.
Hours per Response: 8.
Annual Burden Hours: 1,600.

c. High Assessment

Respondents: 110.

Responses per respondent: 1.
Annual responses: 110.

Hours per Response: 420.
Annual Burden Hours: 46,200.

d. Total Public Burden (All Entities)

Respondents: 13,068.
Total annual responses: 13,378.
Total burden hours: 57,601.

e. Total Public Burden (Small Entities)

Respondents: 8,823.

Total annual responses: 9,023.

Total burden hours: 41,821.

Needs and Uses: The collection of
information is necessary for DoD to
immediately begin assessing where
vulnerabilities in its supply chain exist
and take steps to correct such
deficiencies. In addition, the collection
of information is necessary to ensure
Defense Industrial Base (DIB)
contractors that have not fully
implemented the NIST SP 800-171
security requirements pursuant to
DFARS clause 252.204-7012,
Safeguarding Covered Defense
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Information and Cyber Incident
Reporting, begin correcting these
deficiencies immediately.

This collection of information is
implemented in the DFARS through the
provision at 252.204-7019, Notice of
NIST SP 800-171 DoD Assessment
Requirement, and the clause at 252.204—
7020, NIST SP 800-171 DoD
Assessment Requirements. This
information collection covers the
following requirements:

e DFARS provision 252.204-7019,
Notice of NIST SP 800-171 DoD
Assessment Requirement, is prescribed
for use in all solicitations, including
solicitations using FAR part 12
procedures for the acquisition of
commercial items, except for
solicitations solely for the acquisition of
commercially available off-the-shelf
(COTS) items. Per the provision, if an
offeror is required to have implemented
NIST SP 800-171 per DFARS clause
252.204-7012, then the offeror shall
have a current assessment posted in the
Supplier Performance Risk System
(SPRS) for each covered contractor
information system that is relevant to
the offer, contract, task order, or
delivery order in order to be considered
for award. If the offeror does not have
summary level scores of a current NIST
SP 800-171 DoD Assessment (i.e., not
more than 3 years old, unless a lesser
time is specified in the solicitation)
posted in SPRS, the offeror may conduct
and submit a Basic Assessment for
posting in SPRS.

e DFARS clause 252.204-7020, NIST
SP 800-171 DoD Assessment
Requirements, is prescribed for use in in
all solicitations and contracts, including
solicitations and contracts using FAR
part 12 procedures for the acquisition of
commercial items, except for
solicitations and contracts solely for the
acquisition of COTS items. The clause
requires the contractor to provide the
Government access to its facilities,
systems, and personnel in order to
conduct a Medium or High Assessment,
if necessary. For Basic Assessments, the
contractor may submit summary level
scores for posting to SPRS. Medium
Assessments are assumed to be
conducted by DoD Components,
primarily by Program Management
Office cybersecurity personnel, in
coordination with the Defense Contract
Management Agency (DCMA) Defense
Industrial Base Cybersecurity
Assessment Center (DIBCAC), as part of
a separately scheduled visit (e.g., for a
Critical Design Review). High
Assessments will be conducted by, or in
conjunction with, the DCMA DIBCAC.
The Department may choose to conduct
a Medium or High Assessment when

warranted based on the criticality of the
program(s)/technology(ies) associated
with the contracted effort(s). For
example, a Medium Assessment may be
initiated by a Program Office that has
determined that the risk associated with
their programs warrants going beyond
the Basic self-assessment. The results of
that Medium Assessment may satisfy
the Program Office, or may indicate the
need for a High assessment. DoD will
provide Medium and High Assessment
summary level scores to the contractor
and offer the opportunity for rebuttal
and adjudication of assessment
summary level scores prior to posting
the summary level scores to SPRS. The
requirements of this clause flow down
to subcontractors.

Comments and recommendations on
the proposed information collection
should be sent to Ms. Susan Minson,
DoD Desk Officer, at Oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer and the Docket ID number
and title of the information collection.

You may also submit comments,
identified by docket number and title,
by the following method: Federal
eRulemaking Portal: https://
www.regulations.gov. Follow the
instructions for submitting comments.

DoD Clearance Officer: Ms. Angela
James. Requests for copies of the
information collection proposal should
be sent to Ms. James at whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail . mil.

Jennifer D. Johnson,

Regulatory Control Officer, Defense
Acquisition Regulations System.

[FR Doc. 2021-06571 Filed 3—30-21; 8:45 am]
BILLING CODE 6820-ep-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

[Docket Number DARS-2021-0003; OMB
Control Number 0704—-0483]

Information Collection Requirement;
Defense Federal Acquisition
Regulation Supplement (DFARS);
Independent Research and
Development Technical Descriptions

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Notice.

SUMMARY: The Defense Acquisition
Regulations System has submitted to
OMB for clearance, the following
proposal for collection of information

under the provisions of the Paperwork
Reduction Act.

DATES: Consideration will be given to all
comments received by April 30, 2021.
SUPPLEMENTARY INFORMATION:

Title and OMB Number: Defense
Federal Acquisition Regulation
Supplement (DFARS), Independent
Research and Development Technical
Descriptions; OMB Control Number
0704-0483.

Type of Request: Revision and
extension of a currently approved
collection.

Affected Public: Businesses or other
for-profit and not-for-profit institutions.
Obligation to Respond: Required to

obtain or retain benefits.

Reporting Frequency: On occasion.

Number of Respondents: 69.

Responses per Respondent: 90.49,
approximately.

Annual Responses: 6,244.

Average Burden per Response: 0.5
hour.

Annual Burden Hours: 3,122.

Needs and Uses: DFARS 231.205-18
requires contractors to report
independent research and development
(IR&D) projects to the Defense Technical
Information Center (DTIC) using DTIC’s
online IR&D database. The inputs must
be updated at least annually and when
the project is completed. The data
provide in-process information on IR&D
projects for which DoD reimburses the
contractor as an allowable indirect
expense. In addition to improving the
Department’s ability to determine
whether contractor IR&D costs are
allowable, the data provide visibility
into the technical content of industry
IR&D activities to meet DoD needs.

Comments and recommendations on
the proposed information collection
should be sent to Ms. Susan Minson,
DoD Desk Officer, at Oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer and the Docket ID number
and title of the information collection.

You may also submit comments,
identified by docket number and title,
by the following method: Federal
eRulemaking Portal: https://
www.regulations.gov. Follow the
instructions for submitting comments.

DoD Clearance Officer: Ms. Angela
James. Requests for copies of the
information collection proposal should
be sent to Ms. James at whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail. mil.

Jennifer D. Johnson,

Regulatory Control Officer, Defense
Acquisition Regulations System.

[FR Doc. 2021-06570 Filed 3—30-21; 8:45 am]|
BILLING CODE 6820-ep—P
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DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

[Docket Number DARS-2021-0007; OMB
Control Number 0704-0479]

Information Collection Requirement;
Defense Federal Acquisition
Regulation Supplement (DFARS) Part
234 and Related Clause, Earned Value
Management System

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Notice and request for
comments regarding a proposed
extension of an approved information
collection requirement.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, DoD
announces the proposed extension of a
public information collection
requirement and seeks public comment
on the provisions thereof. DoD invites
comments on: Whether the proposed
collection of information is necessary
for the proper performance of the
functions of DoD, including whether the
information will have practical utility;
the accuracy of the estimate of the
burden of the proposed information
collection; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the information collection on
respondents, including the use of
automated collection techniques or
other forms of information technology.
The Office of Management and Budget
(OMB) has approved this information
collection requirement for use through
July 31, 2021. DoD proposes that OMB
extend its approval for three additional
years.

DATES: DoD will consider all comments
received by June 1, 2021.

ADDRESSES: You may submit comments,
identified by OMB Control Number
0704-0479, using any of the following
methods:

O Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

O Email: osd.dfars@mail.mil. Include
OMB Control Number 0704-0479 in the
subject line of the message.

O Mail: Defense Acquisition
Regulations System, Attn: Ms. Heather
Kitchens, OUSD(A&S)DPC(DARS), 3060
Defense Pentagon, Room 3B938,
Washington, DC 20301-3060.

Comments received generally will be
posted without change to https://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Heather Kitchens, 571-372—-6104.

SUPPLEMENTARY INFORMATION:

Title and OMB Number: Defense
Federal Acquisition Regulation
Supplement (DFARS) Part 234 and
related clause at 252.234—-7002, Earned
Value Management System; OMB
Control Number 0704—-0479.

Type of Request: Extension of a
currently approved collection.

Affected Public: Businesses and other
for-profit entities.

Respondent’s Obligation: Required to
obtain or retain benefits.

Reporting Frequency: On occasion.
Number of Respondents: 10.
Responses per Respondent: 1.
Annual Responses: 10.

Average Burden per Response: 676
hours.

Annual Response Burden Hours:
6,760.

Needs and Uses: DFARS clause
252.242-7005, Contractor Business
Systems, requires contractors to respond
to written determinations of significant
deficiencies in the contractor’s business
systems as defined in the clause. The
information contractors are required to
submit in response to findings of
significant deficiencies in their
accounting system, estimating system,
material management and accounting
system, and purchasing system has
previously been approved by the Office
of Management and Budget. This
request specifically addresses
information required by DFARS clause
252.234-7002, Earned Value
Management System, which requires
contractors to respond in writing to
initial and final determinations of
significant deficiencies in the
contractor’s earned value management
system. The requirements apply to
entities that are contractually required
to maintain an earned value
management system. DoD needs this
information to document actions to
correct significant deficiencies in
contractor business systems. DoD
contracting officers use the information
to mitigate the risk of unallowable and
unreasonable costs being charged on
government contracts.

Jennifer D. Johnson,

Regulatory Control Officer, Defense
Acquisition Regulations System.

[FR Doc. 2021-06569 Filed 3—30-21; 8:45 am]
BILLING CODE 6820-ep-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

[Docket Number DARS-2021-0008; OMB
Control Number 0704-0255]

Information Collection Requirement;
Defense Federal Acquisition
Regulation Supplement; Construction
and Architect-Engineer Contracts

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Notice and request for
comments regarding a proposed
extension of an approved information
collection requirement.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, DoD
announces the proposed extension of a
public information collection
requirement, and seeks public comment
on the provisions thereof. DoD invites
comments on: Whether the proposed
collection of information is necessary
for the proper performance of the
functions of DoD, including whether the
information will have practical utility;
the accuracy of the estimate of the
burden of the proposed information
collection; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the information collection on
respondents, including the use of
automated collection techniques or
other forms of information technology.
The Office of Management and Budget
(OMB) has approved this information
collection requirement for use through
July 21, 2021. DoD proposes that OMB
extend its approval for an additional
three years.

DATES: DoD will consider all comments
received by June 1, 2021.

ADDRESSES: You may submit comments,
identified by OMB Control Number
0704-0255, using any of the following
methods:

O Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

O Email: osd.dfars@mail.mil. Include
OMB Control Number 0704—0255 in the
subject line of the message.

O Fax:571-372—-6094.

O Mail: Defense Acquisition
Regulations System, Attn: Ms. Barbara J.
Trujillo, OUSD(A&S)DPC/DARS, 3060
Defense Pentagon, Room 3B938,
Washington, DC 20301-3060.

Comments received generally will be
posted without change to https://
www.regulations.gov, including any
personal information provided.
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FOR FURTHER INFORMATION CONTACT: Ms.
Barbara J. Trujillo, 571-372-6102.
SUPPLEMENTARY INFORMATION:

Title and OMB Number: Defense
Federal Acquisition Regulation
Supplement (DFARS) Part 236,
Construction and Architect-Engineer
Contracts, and related clauses at DFARS
252.236; OMB Control Number 0704—
0255.

Type of Request: Revision and
extension of a currently approved
collection.

Affected Public: Businesses and other
for-profit entities.

Respondent’s Obligation: Required to
obtain or retain benefits.

Number of Respondents: 1,691.

Responses per Respondent: 5.

Annual Responses: 8,554.

Average Burden per Response: 12.

Annual Burden Hours: 96,782.

Reporting Frequency: On occasion.

Needs and Uses: DoD contracting
officers need this information to
evaluate contractor proposals for
contract modifications; to determine
that a contractor has removed
obstructions to navigation; to review
contractor requests for payment for
mobilization and preparatory work; to
determine reasonableness of costs
allocated to mobilization and
demobilization; and to determine
eligibility for the 20 percent evaluation
preference for United States firms in the
award of some overseas construction
contracts.

DFARS 236.570(a) prescribes use of
the clause at DFARS 252.236-7000,
Modification Proposals—Price
Breakdown, in all fixed-price
construction solicitations and contracts.
The clause requires the contractor to
submit a price breakdown with any
proposal for a contract modification.

DFARS 236.570(b) prescribes use of
the following clauses in fixed-price
construction contracts and solicitations
as applicable:

(1) The clause at DFARS 252.236—
7002, Obstruction of Navigable
Waterways, requires the contractor to
notify the contracting officer of
obstructions in navigable waterways.

(2) The clause at DFARS 252.236—
7003, Payment for Mobilization and

Preparatory Work, requires the
contractor to provide supporting
documentation when submitting
requests for payment for mobilization
and preparatory work.

(3) The clause at DFARS 252.236—
7004, Payment for Mobilization and
Demobilization, permits the contracting
officer to require the contractor to
furnish cost data justifying the
percentage of the cost split between
mobilization and demobilization, if the
contracting officer believes that the
proposed percentages do not bear a
reasonable relation to the cost of the
work.

DFARS 236.570(c) prescribes use of
the following provisions in solicitations
for military construction contracts that
are funded with military construction
appropriations and are estimated to
exceed $1,000,000:

(1) The provision at DFARS 252.236—
7010, Overseas Military Construction—
Preference for United States Firms,
when contract performance will be in a
United States outlying area in the
Pacific or in a country bordering the
Arabian Gulf, requires an offeror to
specify whether or not it is a United
States firm.

(2) The provision at DFARS 252.236—
7012, Military Construction on
Kwajalein Atoll—Evaluation Preference,
when contract performance will be on
Kwajalein Atoll, requires an offeror to
specify whether it is a United States
firm, or on Kwajalein Atoll, status as a
Marshallese firm.

Jennifer D. Johnson,

Regulatory Control Officer, Defense
Acquisition Regulations System.

[FR Doc. 2021-06568 Filed 3—30-21; 8:45 am]
BILLING CODE 6820-ep-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Revised Non-Foreign Overseas Per
Diem Rates

AGENCY: Defense Human Resources
Activity, Department of Defense (DoD).

ACTION: Notice of revised per diem rates
in non-foreign areas outside the
Continental U.S.

SUMMARY: Defense Human Resources
Activity publishes this Civilian
Personnel Per Diem Bulletin Number
316. Bulletin Number 316 lists current
per diem rates prescribed for
reimbursement of subsistence expenses
while on official Government travel to
Alaska, Hawaii, the Commonwealth of
Puerto Rico, and the possessions of the
United States. The Fiscal Year (FY) 2021
lodging rate review resulted in lodging
rate changes in certain locations.

DATES: The updated rates take effect
April 1, 2021.

FOR FURTHER INFORMATION CONTACT: Ms.
Shelly L. Greendyk, 571-372-1249.

SUPPLEMENTARY INFORMATION: This
document notifies the public of
revisions in per diem rates prescribed
by the Per Diem, Travel and
Transportation Allowance Committee
for travel to non-foreign areas outside
the continental United States. The FY
2021 lodging rate review for Guam,
Northern Mariana Islands, and the U.S.
Virgin Islands resulted in lodging rate
changes in certain locations. Bulletin
Number 316 is published in the Federal
Register to ensure that Government
travelers outside the Department of
Defense are notified of revisions to the
current reimbursement rates.

If you believe the lodging, meal or
incidental allowance rate for a locality
listed in the following table is
insufficient, you may request a rate
review for that location. For more
information about how to request a
review, please see the Defense Travel
Management Office’s Per Diem Rate
Review Frequently Asked Questions
(FAQ) page at https://
www.defensetravel.dod.mil/site/
fagraterev.cfm.

Dated: March 26, 2021.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

State or territory Locality Season start | Season end | Lodging M&IE | Total per diem | Effective date
ALASKA [OTHER] ..o 01/01 12/31 175 113 288 10/01/2020
ALASKA .. ADAK L. 01/01 12/31 175 117 292 10/01/2020
ALASKA .. ANCHORAGE [INCL NAV RES] 01/01 12/31 229 125 354 10/01/2020
ALASKA .. BARROW ......ccooiiiiiiiciiiiics 05/15 09/14 326 129 455 10/01/2020
ALASKA .. BARROW ........ccccceeeeee 09/15 05/14 252 129 381 10/01/2020
ALASKA .. BARTER ISLAND LRRS .. 01/01 12/31 175 113 288 10/01/2020
ALASKA .. BETHEL ....cccooviei 01/01 12/31 219 101 320 10/01/2020
ALASKA .. BETTLES ..o 01/01 12/31 175 113 *288 10/01/2020
ALASKA .. CAPE LISBURNE LRRS ..... 01/01 12/31 175 113 288 10/01/2020
ALASKA .. CAPE NEWENHAM LRRS .. 01/01 12/31 175 113 288 10/01/2020
ALASKA .. CAPE ROMANZOF LRRS ... 01/01 12/31 175 113 288 10/01/2020
ALASKA .. CLEAR AB .....ccccoovviriens 01/01 12/31 175 113 288 10/01/2020
ALASKA COLD BAY ..ot 01/01 12/31 175 113 288 10/01/2020
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ALASKA COLD BAY LRRS ..ot 01/01 12/31 175 113 288 10/01/2020
ALASKA . COLDFOOT ......... 01/01 12/31 219 93 312 10/01/2020
ALASKA . COPPER CENTER 01/01 12/31 175 115 290 10/01/2020
ALASKA . CORDOVA ........ 03/01 10/31 175 106 281 10/01/2020
ALASKA . CORDOVA . 11/01 02/28 150 106 256 10/01/2020
ALASKA . CRAIG ..... . 05/01 09/30 139 94 233 10/01/2020
ALASKA CRAIG ... 10/01 04/30 109 94 203 10/01/2020
ALASKA DEADHORSE ......ccooiviiiiiciciccecinies 01/01 12/31 120 113 *233 10/01/2020
ALASKA . DELTA JUNCTION ........ 01/01 12/31 175 101 276 10/01/2020
ALASKA . DENALI NATIONAL PARK . 06/01 09/30 164 98 258 10/01/2020
ALASKA DENALI NATIONAL PARK ........ccccoceviircnnnne 10/01 05/31 114 98 188 10/01/2020
ALASKA DILLINGHAM ....cciiiiiiiiiiicetneee e 07/01 08/31 320 113 433 10/01/2020
ALASKA . DILLINGHAM ... 09/01 06/30 298 113 411 10/01/2020
ALASKA . DUTCH HARBOR-UNALASKA 01/01 12/31 175 129 304 10/01/2020
ALASKA . EARECKSON AIR STATION ... 01/01 12/31 146 74 220 10/01/2020
ALASKA . EIELSON AFB .. 05/01 09/15 154 100 254 10/01/2020
ALASKA . EIELSON AFB .. 09/16 04/30 79 100 179 10/01/2020
ALASKA . ELFIN COVE ........ 01/01 12/31 175 113 288 10/01/2020
ALASKA . ELMENDORF AFB 01/01 12/31 229 125 354 10/01/2020
ALASKA . FAIRBANKS ...... 05/01 09/15 154 100 254 10/01/2020
ALASKA . FAIRBANKS ......... 09/16 04/30 79 100 179 10/01/2020
ALASKA . FORT YUKON LRRS 01/01 12/31 175 113 288 10/01/2020
ALASKA . FT. GREELY ............ . 01/01 12/31 175 101 276 10/01/2020
ALASKA FT. RICHARDSON .....ccccoiniiiiniineieiee 01/01 12/31 229 125 354 10/01/2020
ALASKA FT. WAINWRIGHT ..o 05/01 09/15 154 100 254 10/01/2020
ALASKA . FT. WAINWRIGHT 09/16 04/30 79 100 179 10/01/2020
ALASKA . GAMBELL ......... 01/01 12/31 175 113 288 10/01/2020
ALASKA . GLENNALLEN 01/01 12/31 175 115 290 10/01/2020
ALASKA . HAINES ... 01/01 12/31 149 113 262 10/01/2020
ALASKA . HEALY .... 06/01 09/30 164 98 262 10/01/2020
ALASKA . HEALY ... 10/01 05/31 114 98 212 10/01/2020
ALASKA . HOMER ... 05/01 09/30 189 124 313 10/01/2020
ALASKA . HOMER ......... 10/01 04/30 104 124 228 10/01/2020
ALASKA . JB ELMENDORF- 01/01 12/31 229 125 354 10/01/2020
ALASKA . JUNEAU 02/01 09/30 249 118 367 10/01/2020
ALASKA . JUNEAU .. . 10/01 01/31 175 118 293 10/01/2020
ALASKA KAKTOVIK .o 01/01 12/31 175 129 *304 10/01/2020
ALASKA KAVIK CAMP ..o 01/01 12/31 175 113 *288 10/01/2020
ALASKA . KENAI-SOLDOTNA . 05/01 09/30 151 113 264 10/01/2020
ALASKA . KENAI-SOLDOTNA . . 10/01 04/30 99 113 212 10/01/2020
ALASKA KENNICOTT .o 01/01 12/31 175 85 260 10/01/2020
ALASKA KETCHIKAN L...ooiiiiiiiiieeeceesee 04/01 09/30 250 118 368 10/01/2020
ALASKA . KETCHIKAN ... 10/01 03/31 140 118 258 10/01/2020
ALASKA . KING SALMON ........ 01/01 12/31 175 89 264 10/01/2020
ALASKA . KING SALMON LRRS 01/01 12/31 175 113 288 10/01/2020
ALASKA . KLAWOCK . 05/01 09/30 139 94 233 10/01/2020
ALASKA . KLAWOCK . 10/01 04/30 109 94 203 10/01/2020
ALASKA . KODIAK ... 04/01 09/30 207 109 316 10/01/2020
ALASKA . KODIAK ... 10/01 03/31 123 109 232 10/01/2020
ALASKA . KOTZEBUE 01/01 12/31 175 121 296 10/01/2020
ALASKA . KULIS AGS 01/01 12/31 229 125 354 10/01/2020
ALASKA . MCCARTHY 01/01 12/31 175 85 260 10/01/2020
ALASKA . MCGRATH ..... . 01/01 12/31 175 113 *288 10/01/2020
ALASKA MURPHY DOME ......ccccooiiiiiiiiinceinieiees 05/01 09/15 154 100 254 10/01/2020
ALASKA MURPHY DOME .......cccoiiiiiiiiecceeeee 09/16 04/30 79 100 179 10/01/2020
ALASKA . NOME .....cccovviiiine 01/01 12/31 200 118 318 10/01/2020
ALASKA . NOSC ANCHORAGE . . 01/01 12/31 229 125 354 10/01/2020
ALASKA NUIQSUT ..o 01/01 12/31 175 113 *288 10/01/2020
ALASKA OLIKTOK LRRS .....ccooiiieiiiciiiniccecce, 01/01 12/31 175 113 288 10/01/2020
ALASKA . PALMER ........... 01/01 12/31 175 117 292 10/01/2020
ALASKA . PETERSBURG ........... 01/01 12/31 130 108 238 10/01/2020
ALASKA . POINT BARROW LRRS 01/01 12/31 175 113 288 10/01/2020
ALASKA . POINT HOPE ........... 01/01 12/31 175 113 *288 10/01/2020
ALASKA . POINT LONELY LRR 01/01 12/31 175 113 288 10/01/2020
ALASKA . PORT ALEXANDER ... 01/01 12/31 175 113 *288 10/01/2020
ALASKA . PORT ALSWORTH .. 01/01 12/31 175 113 288 10/01/2020
ALASKA . PRUDHOE BAY ... 01/01 12/31 120 113 *233 10/01/2020
ALASKA . SELDOVIA ..... 05/01 09/30 189 124 313 10/01/2020
ALASKA . SELDOVIA . 10/01 04/30 104 124 223 10/01/2020
ALASKA . SEWARD ... . 04/01 09/30 299 146 445 10/01/2020
ALASKA SEWARD ....cociiiiiiiii 10/01 03/31 104 146 250 10/01/2020
ALASKA SITKA-MT. EDGECUMBE ..........cccccconiinne 04/01 09/30 220 116 336 10/01/2020
ALASKA . SITKA-MT. EDGECUMBE 10/01 03/31 189 116 305 10/01/2020
ALASKA . SKAGWAY ....ccovviiins . 04/01 09/30 250 118 368 10/01/2020
ALASKA SKAGWAY ..ottt 10/01 03/31 140 118 258 10/01/2020
ALASKA SLANA e 01/01 12/31 175 113 288 10/01/2020
ALASKA . SPARREVOHN LRRS 01/01 12/31 175 113 288 10/01/2020
ALASKA . SPRUCE CAPE ....... 04/01 09/30 207 109 316 10/01/2020
ALASKA . SPRUCE CAPE 10/01 03/31 123 109 232 10/01/2020
ALASKA . ST. GEORGE . 01/01 12/31 175 113 288 10/01/2020
ALASKA . TALKEETNA .. 01/01 12/31 175 120 295 10/01/2020
ALASKA . TANANA ........... . 01/01 12/31 200 118 318 10/01/2020
ALASKA TATALINA LRRS ..., 01/01 12/31 175 113 288 10/01/2020
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ALASKA TIN CITY LRRS ...t 01/01 12/31 175 113 288 10/01/2020
ALASKA . TOK .o 01/01 12/31 105 113 218 10/01/2020
ALASKA . VALDEZ .. 05/16 09/15 212 110 322 10/01/2020
ALASKA . VALDEZ ..... 09/16 05/15 154 110 264 10/01/2020
ALASKA . WAINWRIGHT ..o 01/01 12/31 275 77 352 10/01/2020
ALASKA . WAKE ISLAND DIVERT AIRFIELD . 01/01 12/31 175 113 288 10/01/2020
ALASKA WASILLA .o 05/01 09/30 190 94 284 10/01/2020
ALASKA WASILLA ..o, 10/01 04/30 100 94 194 10/01/2020
ALASKA . WRANGELL 04/01 09/30 250 118 368 10/01/2020
ALASKA . WRANGELL . 10/01 03/31 140 118 258 10/01/2020
ALASKA YAKUTAT i 06/01 09/30 350 111 461 10/01/2020
ALASKA YAKUTAT oo 10/01 05/31 150 111 261 10/01/2020
AMERICAN SAMOA . AMERICAN SAMOA 01/01 12/31 139 86 225 07/01/2019
AMERICAN SAMOA . PAGO PAGO .....ccccoovvvevinne . 01/01 12/31 139 86 225 07/01/2019
GUAM ... GUAM (INCL ALL MIL INSTAL) ...ccceevrvirnnne 01/01 12/31 159 96 255 04/01/2021
GUAM . JOINT REGION MARIANAS (ANDERSEN) 01/01 12/31 159 96 255 04/01/2021
GUAM . JOINT REGION MARIANAS (NAVAL BASE) 01/01 12/31 159 96 255 04/01/2021
GUAM ... TAMUNING ....ccooiiiiiiiiieeeesee e 01/01 12/31 159 96 255 04/01/2021
HAWAII .. [OTHER] ............ 01/01 12/31 218 149 367 01/01/2021
HAWAII .. CAMP H M SMITH 01/01 12/31 177 149 326 01/01/2021
HAWAII .. CNI NAVMAG PEARL HARB! 01/01 12/31 177 149 326 01/01/2021
HAWAII .. FT. DERUSSEY 01/01 12/31 177 149 326 01/01/2021
HAWAII .. FT. SHAFTER ... . 01/01 12/31 177 149 326 01/01/2021
HAWAII HICKAM AFB ....ccooiiiiiiiinececeeee e 01/01 12/31 177 149 326 01/01/2021
HAWAII HONOLULU ..o 01/01 12/31 177 149 326 01/01/2021
HAWAII .. ISLE OF HAWAIL: HILO ......cccovevviiiirnnes 01/01 12/31 199 120 319 01/01/2021
HAWAII ISLE OF HAWAIl: LOCATIONS OTHER 01/01 12/31 218 156 374 01/01/2021
THAN HILO.
HAWAII .. ISLE OF KAUAI ... 01/01 12/31 325 141 466 01/01/2021
HAWAII .. ISLE OF LANAI . 01/01 12/31 218 134 352 01/01/2021
HAWAII .. ISLE OF MAUI ..... 01/01 12/31 304 150 454 01/01/2021
HAWAII .. ISLE OF MOLOKAI .. 01/01 12/31 218 106 324 01/01/2021
HAWAII .. ISLE OF OAHU ... 01/01 12/31 177 149 326 01/01/2021
HAWAII .. JB PEARL HARBOR- 01/01 12/31 177 149 326 01/01/2021
HAWAII .. KAPOLEI 01/01 12/31 177 149 326 01/01/2021
HAWAII .. KEKAHA PACIFIC MISSILE RANGE FAC .. 01/01 12/31 325 141 466 01/01/2021
HAWAII KILAUEA MILITARY CAMP ......cccceiiiiinn. 01/01 12/31 199 120 319 01/01/2021
HAWAII LIHUE .o 01/01 12/31 325 141 466 01/01/2021
HAWAII .. MCB HAWAII .............. 01/01 12/31 177 149 326 01/01/2021
HAWAII .. NCTAMS PAC WAHIAWA . . 01/01 12/31 177 149 326 01/01/2021
HAWAII NOSC PEARL HARBOR ........cccocovrurinicnnne. 01/01 12/31 177 149 326 01/01/2021
HAWAII PEARL HARBOR ......ccoiiniiiiiiceeieee 01/01 12/31 177 149 326 01/01/2021
HAWAII .. PMRF BARKING SANDS .. 01/01 12/31 325 141 466 01/01/2021
HAWAII .. SCHOFIELD BARRACKS ............... 01/01 12/31 177 149 326 01/01/2021
HAWAII .. TRIPLER ARMY MEDICAL CENTER 01/01 12/31 177 149 326 01/01/2021
HAWAII ................ WHEELER ARMY AIRFIELD 01/01 12/31 177 149 326 01/01/2021
MIDWAY ISLANDS ... MIDWAY ISLANDS ............ . 01/01 12/31 125 81 206 01/01/2021
NORTHERN MARIANA IS- [OTHER] ..ot 01/01 12/31 80 113 182 04/01/2021
LANDS.
NORTHERN MARIANA [S- ROTA 01/01 12/31 130 114 244 04/01/2021
LANDS.
NORTHERN MARIANA IS- SAIPAN ..o 01/01 12/31 161 113 274 04/01/2021
LANDS.
NORTHERN MARIANA IS- TINIAN s 01/01 12/31 80 93 162 04/01/2021
LANDS.
PUERTO RICO [OTHER] ..ot 01/01 12/31 154 100 254 06/01/2020
PUERTO RICO ... AGUADILLA . 01/01 12/31 149 90 239 06/01/2020
PUERTO RICO BAYAMON 12/01 05/31 195 115 310 06/01/2020
PUERTO RICO BAYAMON 06/01 11/30 167 115 282 06/01/2020
PUERTO RICO ... CAROLINA . 12/01 05/31 195 115 310 06/01/2020
PUERTO RICO ... CAROLINA . 06/01 11/30 167 115 282 06/01/2020
PUERTO RICO ... CEIBA ........ . 01/01 12/31 159 110 269 06/01/2020
PUERTO RICO ... CULEBRA ...ttt 01/01 12/31 159 105 264 06/01/2020
PUERTO RICO FAJARDO [INCL ROOSEVELT RDS 01/01 12/31 159 110 269 06/01/2020
NAVSTAT].
PUERTO RICO .....cccccueinee FT. BUCHANAN [INCL GSA SVC CTR, 12/01 05/31 195 115 310 06/01/2020
GUAYNABO].
PUERTO RICO ......cccccovuunee. FT. BUCHANAN [INCL GSA SVC CTR, 06/01 11/30 167 115 282 06/01/2020
GUAYNABO].
PUERTO RICO ......cccceeeene. HUMAGCAO ... 01/01 12/31 159 110 269 06/01/2020
PUERTO RICO ......cccccoeurunnee. LUIS MUNOZ MARIN IAP AGS ................... 12/01 05/31 195 115 310 06/01/2020
PUERTO RICO LUIS MUNOZ MARIN IAP AGS .......ccccceeeuee 06/01 11/30 167 115 282 06/01/2020
PUERTO RICO ... LUQUILLO 01/01 12/31 159 110 269 06/01/2020
PUERTO RICO ... MAYAGUEZ . 01/01 12/31 109 94 203 06/01/2020
PUERTO RICO PONCE ..ottt 01/01 12/31 149 130 279 06/01/2020
PUERTO RICO ......cccceeenne. RIO GRANDE ... 01/01 12/31 154 85 239 06/01/2020
PUERTO RICO ... SABANA SECA [INCL ALL MILITARY] . 12/01 05/31 195 115 310 06/01/2020
PUERTO RICO ... SABANA SECA [INCL ALL MILITARY] . 06/01 11/30 167 115 282 06/01/2020
PUERTO RICO ... SAN JUAN & NAV RES STA ......... 12/01 05/31 195 115 310 06/01/2020
PUERTO RICO ... SAN JUAN & NAV RES STA 06/01 11/30 167 115 282 06/01/2020
PUERTO RICO ...... VIEQUES ..o 01/01 12/31 159 94 253 06/01/2020
VIRGIN ISLANDS (U.S.) .. | ST. CROIX . . 12/15 04/14 299 120 419 04/01/2021
VIRGIN ISLANDS (U.S)) ....... ST. CROIX .o 04/15 12/14 247 120 367 04/01/2021
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VIRGIN ISLANDS (U.S)) ....... ST. JOHN L. 12/04 04/30 230 123 353 04/01/2021
VIRGIN ISLANDS (U.S)) ....... ST. JOHN ..o 05/01 12/03 170 123 293 04/01/2021
VIRGIN ISLANDS (U.S)) ....... ST. THOMAS ... 04/15 12/15 249 118 367 04/01/2021
VIRGIN ISLANDS (U.S)) ....... ST. THOMAS ..o 12/16 04/14 339 118 457 04/01/2021
WAKE ISLAND ......cccocoveennne WAKE ISLAND ....cociiiiiiiiiciicccce 01/01 12/31 129 70 199 01/01/2021

*Where meals are included in the lodging rate, a traveler is only allowed a meal rate on the first and last day of travel.

[FR Doc. 2021-06634 Filed 3—-30-21; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2021-SCC-0050]

Agency Information Collection
Activities; Comment Request; Impact
Evaluation of Departmentalized
Instruction in Elementary Schools

AGENCY: Institute of Education Sciences
(IES), Department of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing an extension without change
of a currently approved collection.

DATES: Interested persons are invited to
submit comments on or before June 1,
2021.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED—
2021-SCC-0050. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not
available to the public for any reason,
ED will temporarily accept comments at
ICDocketMgr@ed.gov. Please include the
docket ID number and the title of the
information collection request when
requesting documents or submitting
comments. Please note that comments
submitted by fax or email and those
submitted after the comment period will
not be accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the PRA Coordinator of the
Strategic Collections and Clearance
Governance and Strategy Division, U.S.
Department of Education, 400 Maryland
Ave. SW, LBJ, Room 208C Washington,
DC 20202-8240.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection

activities, please contact Thomas Wei,
646—428-3892.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Impact Evaluation
of Departmentalized Instruction in
Elementary Schools.

OMB Control Number: 1850-0942.

Type of Review: An extension without
change of a currently approved
collection.

Respondents/Affected Public:
Individuals and Households.

Total Estimated Number of Annual
Responses: 12.

Total Estimated Number of Annual
Burden Hours: 80.

Abstract: This study is authorized by
Section 8601 of the Every Student
Succeeds Act (ESSA), which tasks the
U.S. Department of Education with
conducting evaluations to build the
evidence base in education. Finding
creative ways to redeploy existing
teachers in the classroom may yield
academic benefits to students at little
cost. One such strategy is
departmentalized instruction, where

each teacher specializes in teaching
certain subjects to multiple classes of
students instead of teaching all subjects
to a single class of students (self-
contained instruction). While nearly
ubiquitous in secondary schools,
departmentalization has only recently
become more popular in upper
elementary grades. This evaluation is
examining the implementation and
outcomes of teachers and students as
they departmentalize in fourth and fifth
grades. In doing so, it will generate
valuable evidence on an improvement
strategy that low-performing elementary
schools identified under ESSA may
consider adopting.

Dated: March 25, 2021.
Juliana Pearson,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2021-06556 Filed 3—30-21; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2020-SCC-0190]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
HBCU Scholar Recognition Program

AGENCY: Office of the Secretary (OS),
Department of Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing a revision of a currently
approved information collection.
DATES: Interested persons are invited to
submit comments on or before April 30,
2021.

ADDRESSES: Written comments and
recommendations for proposed
information collection requests should
be sent within 30 days of publication of
this notice to www.reginfo.gov/public/
do/PRAMain. Find this information
collection request by selecting
“Department of Education” under
“Currently Under Review,” then check
“Only Show ICR for Public Comment”’
checkbox. Comments may also be sent
to ICDocketmgr@ed.gov.


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:ICDocketMgr@ed.gov
mailto:ICDocketmgr@ed.gov
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FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Elyse Jones,
202-453-5627.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: HBCU Scholar
Recognition Program.

OMB Control Number: 1894-0016.

Type of Review: A revision of a
currently approved information
collection.

Respondents/Affected Public:
Individuals and Households.

Total Estimated Number of Annual
Responses: 202.

Total Estimated Number of Annual
Burden Hours: 707.

Abstract: This program was designed
to recognize current HBCU students for
their dedication to academics,
leadership and civic engagement.
Nominees were asked to submit a
nomination package containing a signed
nomination form, unofficial transcripts,
short essay, resume, and endorsement
letter. Items in this package provide the
tools necessary to select current HBCU
students who are excelling academically
and making differences in their
community.

Dated: March 26, 2021.
Stephanie Valentine,

PRA Coordinator, Strategic Collections and
Clearance Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2021-06630 Filed 3—30-21; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2021-SCC-0051]

Agency Information Collection
Activities; Comment Request;
Expanding Opportunity Through
Quality Charter Schools Program:
Technical Assistance To Support
Monitoring, Evaluation, Data
Collection, and Dissemination of Best
Practices

AGENCY: Office of Innovation and
Improvement (OII), Department of
Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing an extension without change
of a currently approved collection.

DATES: Interested persons are invited to
submit comments on or before June 1,
2021.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED—
2021-SCC-0051. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not
available to the public for any reason,
ED will temporarily accept comments at
ICDocketMgr@ed.gov. Please include the
docket ID number and the title of the
information collection request when
requesting documents or submitting
comments. Please note that comments
submitted by fax or email and those
submitted after the comment period will
not be accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the PRA Coordinator of the
Strategic Collections and Clearance
Governance and Strategy Division, U.S.
Department of Education, 400 Maryland
Ave. SW, LBJ, Room 6W208C
Washington, DC 20202-8240.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection

activities, please contact Nicoisa Jones,
(202) 453-6695.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Expanding
Opportunity through Quality Charter
Schools Program: Technical Assistance
to Support Monitoring, Evaluation, Data
Collection, and Dissemination of Best
Practices.

OMB Control Number: 1855-0016.

Type of Review: Extension without
change of a currently approved
collection.

Respondents/Affected Public: State,
Local, and Tribal Governments.

Total Estimated Number of Annual
Responses: 342.

Total Estimated Number of Annual
Burden Hours: 537.

Abstract: This request is for an
extension of OMB approval to collect
data for the Expanding Opportunity
through Quality Charter Schools
Program: Technical Assistance to
Support Monitoring, Evaluation, Data
Collection, and Dissemination of Best
Practices formerly titled Charter Schools
Program (CSP) Grant Awards Database.
This current data collection is being
coordinated with the EDFacts Initiative
to reduce respondent burden and fully
utilize data submitted by States and
available to the U.S. Department of


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Education (ED). Specifically, under the
current data collection, ED collects CSP
grant award information from grantees
(State agencies, charter management
organizations, and some schools) to
create a new database of current CSP-
funded charter schools. Together, these
data allow ED to monitor CSP grant
performance and analyze data related to
accountability for academic purposes,
financial integrity, and program
effectiveness.

Dated: March 25, 2021.
Juliana Pearson,
PRA Coordinator, Strategic Collections and
Clearance Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.
[FR Doc. 2021-06573 Filed 3—-30-21; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No.AD21-8-000]

Technical Conference on
Reassessment of the Electric Quarterly
Report Requirements; Notice of
Technical Conference

Take notice that on May 19, 2021, the
Federal Energy Regulatory Commission
(Commission) will convene a staff-led
technical conference via webcast as part
of a reassessment of the Electric
Quarterly Report (EQR) requirements. A
supplemental notice will be issued prior
to the conference with further details
regarding the agenda, meeting
registration information, and electronic
log-in information.

The purpose of this technical
conference is to provide a forum for
Commission staff, filers, and data users
to discuss potential changes to the
current EQR data fields. This technical
conference is the second in a series of
conferences related to a reassessment of
the EQR requirements.

Commission conferences are
accessible under section 508 of the
Rehabilitation Act of 1973. For
accessibility accommodations, please
send an email to accessibility@ferc.gov
or call toll free 1-866—208—-3372 (voice)
or 202-502-8659 (TTY), or send a FAX
to 202-208-2106 with the required
accommodations.

For more information about the EQR
technical conference, please contact Jeff
Sanders of the Commission’s Office of
Enforcement at (202) 502—6455, or send
an email to EQR@ferc.gov. Additional
information will also be provided on the
EQR web page.

Dated: March 25, 2021.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2021-06618 Filed 3—30-21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers:

ER20-2415-002; ER10-2421-005;
ER10-2457-003; ER10-2590-008;
ER10-2593-008; ER10-2616-019;
ER11-4400-016; ER12-1769-008;
ER12-2250-006; ER12—-2251-006;
ER12-2252-007; ER12-2253-006;
ER12-75-009; ER14-1569-012; ER14—
2245-006; ER14-883-013; ER15-1596—
012; ER15-1599-012; ER19-102-005;
ER19-158-007; ER19-2803-004; ER19—
2806—004; ER19-2807-004; ER19-2809—
004; ER19-2810-004; ER19-2811-004.

Applicants: Moss Landing Energy
Storage 2, LLC, Moss Landing Power
Company LLC, Oakland Power
Company LLC, Ambit Northeast, LLC,
Cincinnati Bell Energy LLC, Connecticut
Gas & Electric, Inc., Dynegy Commercial
Asset Management, LLC, Dynegy Energy
Services, LLC, Dynegy Energy Services
(East), LLC, Dynegy Marketing and
Trade, LLC, Dynegy Power Marketing,
LLC, Energy Rewards, LLC, Energy
Services Providers, Inc., Everyday
Energy, LLC, Everyday Energy NJ, LLC,
Ilinois Power Marketing Company,
Luminant Energy Company LLC,
Massachusetts Gas & Electric, Inc.,
Public Power, LLC, Public Power &
Utility of Maryland, LLC, Public Power
& Utility of NY, Inc, Public Power (PA),
LLC, TriEagle Energy, LP, Viridian
Energy, LLC, Viridian Energy PA, LLC,
Viridian Energy NY, LLC.

Description: Notice of Change in
Status of Vistra Southwest MBR Sellers.

Filed Date: 3/24/21.

Accession Number: 20210324-5238.

Comments Due: 5 p.m. ET 4/14/21.

Docket Numbers: ER21-716-002.

Applicants: PJM Interconnection,
L.L.C

Description: Tariff Amendment:
Supplement and Correction: Original
ISA, SA No. 5692; Queue No. AF1-198
to be effective 6/30/2020.

Filed Date: 3/25/21.

Accession Number: 20210325-5087.

Comments Due: 5 p.m. ET 4/15/21

Docket Numbers: ER21-955-001.

Applicants: California Independent
System Operator Corporation.

Description: Tariff Amendment:
Amendment to Pending Filing in ER21-
955 to be effective 4/1/2021.

Filed Date: 3/25/21.

Accession Number: 20210325-5145.

Comments Due: 5 p.m. ET 4/5/21.

Docket Numbers: ER21-1510-000.

Applicants: Midcontinent
Independent System Operator, Inc., Big
Rivers Electric Corporation.

Description: § 205(d) Rate Filing:
2021-03-24 BREC Attachment O and
GG Filing to be effective 6/1/2021.

Filed Date: 3/24/21.

Accession Number: 20210324-5133.

Comments Due: 5 p.m. ET 4/14/21.

Docket Numbers: ER21-1511-000.
Applicants: Ohio Power Company,
AEP Ohio Transmission Company, Inc.,

American Electric Power Service
Corporation, PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing: AEP
submits the Loudonville FA re: ILDSA
SA No. 1336 to be effective 5/25/2021.

Filed Date: 3/25/21.

Accession Number: 20210325-5051.

Comments Due: 5 p.m. ET 4/15/21.

Docket Numbers: ER21-1512-000.

Applicants: PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Amendment to ISA/ICSA SA No. 5212
& 5213; Queue Nos. AB2-077/AB2-078/
AB2-079 to be effective 9/10/2018.

Filed Date: 3/25/21.

Accession Number: 20210325-5056.

Comments Due: 5 p.m. ET 4/15/21.

Docket Numbers: ER21-1513-000.

Applicants: ISO New England Inc.

Description: § 205(d) Rate Filing: ISO
New England Inc.; Ministerial Filing to
Conform Tariff Section 1.2 to be effective
1/1/2021.

Filed Date: 3/25/21.

Accession Number: 20210325-5057.

Comments Due: 5 p.m. ET 4/15/21.

Docket Numbers: ER21-1514-000.

Applicants: Mid-Atlantic Interstate
Transmission, LLC, PJM
Interconnection, L.L.C.

Description: § 205(d) Rate Filing:
MAIT submits Nine ECSAs, Nos. 5924—
5927, 5929-5930, 5935-5937 to be
effective 5/25/2021.

Filed Date: 3/25/21.

Accession Number: 20210325-5068.

Comments Due: 5 p.m. ET 4/15/21.

Docket Numbers: ER21-1515-000.

Applicants: PJ]M Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Amendment to ISA No. 4493, Queue
No. AB1-096 to be effective 6/17/2016.

Filed Date: 3/25/21.

Accession Number: 20210325-5120.

Comments Due: 5 p.m. ET 4/15/21.
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Docket Numbers: ER21-1516-000.

Applicants: Midcontinent
Independent System Operator, Inc.,
Hoosier Energy Rural Electric
Cooperative.

Description: § 205(d) Rate Filing:
2021-03-25 Hoosier Attachment O
Filing to be effective 6/1/2021.

Filed Date: 3/25/21.

Accession Number: 20210325-5121.

Comments Due: 5 p.m. ET 4/15/21.

Docket Numbers: ER21-1517-000.

Applicants: PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Amendment to WMPA No. 5693, Queue
No. AF1-155 to be effective 6/16/2020.

Filed Date: 3/25/21.

Accession Number: 20210325-5155.

Comments Due: 5 p.m. ET 4/15/21.

Docket Numbers: ER21-1518-000.

Applicants: FPL Energy Mower
County, LLC.

Description: Tariff Cancellation:
Notice of Cancellation to be effective
3/26/2021.

Filed Date: 3/25/21.

Accession Number: 20210325-5158.

Comments Due: 5 p.m. ET 4/15/21.

Take notice that the Commission
received the following qualifying
facility filings:

Docket Numbers: QF21-267-000.

Applicants: Kimberly-Clark
Corporation.

Description: Form 556 of Kimberly-
Clark Corporation [New Milford Mill].

Filed Date: 12/16/20.

Accession Number: 20201216-5227.

Comments Due: None-Applicable.

Docket Numbers: QF21-515-000.

Applicants: Sonata Green Owner,
LLC.

Description: Form 556 of Sonata
Green Owner LLC.

Filed Date: 2/18/21.

Accession Number: 20210218-5074.

Comments Due: None-Applicable.

Docket Numbers: QF21-580—-000.

Applicants: Susquehanna 1, LLC.

Description: Form 556 of
Susquehanna 1, LLC.

Filed Date: 3/17/21.

Accession Number: 20210317-5193.

Comments Due: None-Applicable.

Docket Numbers: QF21-610-000.

Applicants: Kimberly-Clark
Corporation.

Description: Form 556 of Kimberly-
Clark Corporation [Owensboro Facility].

Filed Date: 3/23/21.

Accession Number: 20210323-5274.

Comments Due: None-Applicable.

Take notice that the Commission
received the following PURPA
210(m)(3) filings:

Docket Numbers: QM21-12-000.

Applicants: Virginia Electric and
Power Company.

Description: Application of Virginia
Electric and Power Company to
Terminate Mandatory Purchase
Obligation under the Public Utility
Regulatory Policies Act of 1978.

Filed Date: 3/18/21.

Accession Number: 20210318-5016.

Comments Due: 5 p.m. ET 4/15/21.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: March 25, 2021.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2021-06619 Filed 3-30-21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP21-78-000]

ANR Pipeline Company; Notice of
Application and Establishing
Intervention Deadline

Take notice that on March 12, 2021,
ANR Pipeline Company (ANR), 700
Louisiana Street, Suite 700, Houston,
TX 77002-2700, filed an application
under section 7(c) of the Natural Gas
Act (NGA),1 and Part 157 and 284 of the
Commission’s regulations,? requesting
authorization to construct, own and
operate the Wisconsin Access Project
(Project). The Project consists of (i) an
increase in the firm capacity on ANR’s
natural gas pipeline by approximately
50,707 dekatherms per day (Dth/d) into
Wisconsin, effectuated through
modifications to the original design
assumptions and software within ANR’s
engineering models; and, (ii) minor

115 USC 717f(c) (2020).
218 CFR 157 and 284 (2020).

modifications to the existing meter
stations of Coleman, Lena, Meeme,
Mosinee, Rhinelander, Suring, and Two
Rivers to provide increased delivery
point capabilities, all located in
Wisconsin. ANR states that the total cost
of the Project to be $5,512,290.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TYY, (202)
502-8659.

Any questions regarding the proposed
project should be directed to Alexander
Kass, Legal Counsel, ANR Pipeline
Company, 700 Louisiana Street, Suite
1300, Houston, Texas, by phone at
(832)-320-5226, or by email at
alexander kass@tcenergy.com.

Pursuant to Section 157.9 of the
Commission’s Rules of Practice and
Procedure,® within 90 days of this
Notice the Commission staff will either:
Complete its environmental review and
place it into the Commission’s public
record (eLibrary) for this proceeding; or
issue a Notice of Schedule for
Environmental Review. If a Notice of
Schedule for Environmental Review is
issued, it will indicate, among other
milestones, the anticipated date for the
Commission staff’s issuance of the final
environmental impact statement (FEIS)
or environmental assessment (EA) for
this proposal. The filing of an EA in the
Commission’s public record for this
proceeding or the issuance of a Notice
of Schedule for Environmental Review
will serve to notify federal and state
agencies of the timing for the
completion of all necessary reviews, and
the subsequent need to complete all
federal authorizations within 90 days of
the date of issuance of the Commission
staff’s FEIS or EA.

Public Participation

There are two ways to become
involved in the Commission’s review of

318 CFR (Code of Federal Regulations) 157.9.
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this project: You can file comments on
the project, and you can file a motion
to intervene in the proceeding. There is
no fee or cost for filing comments or
intervening. The deadline for filing a
motion to intervene is 5:00 p.m. Eastern
Time on April 16, 2021.

Comments

Any person wishing to comment on
the project may do so. Comments may
include statements of support or
objections to the project as a whole or
specific aspects of the project. The more
specific your comments, the more useful
they will be. To ensure that your
comments are timely and properly
recorded, please submit your comments
on or before April 16, 2021.

There are three methods you can use
to submit your comments to the
Commission. In all instances, please
reference the Project docket number
CP21-78-000 in your submission.

(1) You may file your comments
electronically by using the eComment
feature, which is located on the
Commission’s website at www.ferc.gov
under the link to Documents and
Filings. Using eComment is an easy
method for interested persons to submit
brief, text-only comments on a project;

(2) You may file your comments
electronically by using the eFiling
feature, which is located on the
Commission’s website (www.ferc.gov)
under the link to Documents and
Filings. With eFiling, you can provide
comments in a variety of formats by
attaching them as a file with your
submission. New eFiling users must
first create an account by clicking on
“eRegister.” You will be asked to select
the type of filing you are making; first
select “General” and then select
“Comment on a Filing”’; or

(3) You can file a paper copy of your
comments by mailing them to the
following address below. Your written
comments must reference the Project
docket number CP21-78-000.

To mail via USPS, use the following
address: Kimberly D. Bose, Secretary,
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426.

To mail via any other courier, use the
following address: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

The Commission encourages
electronic filing of comments (options 1
and 2 above) and has eFiling staff
available to assist you at (202) 502—-8258
or FercOnlineSupport@ferc.gov.

Persons who comment on the
environmental review of this project
will be placed on the Commission’s

environmental mailing list, and will
receive notification when the
environmental documents (EA or EIS)
are issued for this project and will be
notified of meetings associated with the
Commission’s environmental review
process.

The Commission considers all
comments received about the project in
determining the appropriate action to be
taken. However, the filing of a comment
alone will not serve to make the filer a
party to the proceeding. To become a
party, you must intervene in the
proceeding. For instructions on how to
intervene, see below.

Interventions

Any person, which includes
individuals, organizations, businesses,
municipalities, and other entities,* has
the option to file a motion to intervene
in this proceeding. Only intervenors
have the right to request rehearing of
Commission orders issued in this
proceeding and to subsequently
challenge the Commission’s orders in
the U.S. Circuit Courts of Appeal.

To intervene, you must submit a
motion to intervene to the Commission
in accordance with Rule 214 of the
Commission’s Rules of Practice and
Procedure ® and the regulations under
the NGA 6 by the intervention deadline
for the project, which is April 16, 2021.
As described further in Rule 214, your
motion to intervene must state, to the
extent known, your position regarding
the proceeding, as well as the your
interest in the proceeding. For an
individual, this could include your
status as a landowner, ratepayer,
resident of an impacted community, or
recreationist. You do not need to have
property directly impacted by the
project in order to intervene. For more
information about motions to intervene,
refer to the FERC website at https://
www.ferc.gov/resources/guides/how-to/
intervene.asp.

There are two ways to submit your
motion to intervene. In both instances,
please reference the Project docket
number CP21-78-000 in your
submission.

(1) You may file your motion to
intervene by using the Commission’s
eFiling feature, which is located on the
Commission’s website (www.ferc.gov)
under the link to Documents and
Filings. New eFiling users must first
create an account by clicking on
“eRegister.” You will be asked to select
the type of filing you are making; first
select “General” and then select

418 CFR 385.102(d).

518 CFR 385.214.
618 CFR 157.10.

“Intervention.” The eFiling feature
includes a document-less intervention
option; for more information, visit
https://www.ferc.gov/docs-filing/efiling/
document-less-intervention.pdf.; or

(2) You can file a paper copy of your
motion to intervene, along with three
copies, by mailing the documents to the
address below . Your motion to
intervene must reference the Project
docket number CP21-78—-000.

To mail via USPS, use the following
address: Kimberly D. Bose, Secretary,
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426.

To mail via any other courier, use the
following address: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

The Commission encourages
electronic filing of motions to intervene
(option 1 above) and has eFiling staff
available to assist you at (202) 502—8258
or FercOnlineSupport@ferc.gov.

Motions to intervene must be served
on the applicant either by mail or email
at: 700 Louisiana Street, Suite 700,
Houston, Texas or at alexander kass@
tcenergy.com. Any subsequent
submissions by an intervenor must be
served on the applicant and all other
parties to the proceeding. Contact
information for parties can be
downloaded from the service list at the
eService link on FERC Online. Service
can be via email with a link to the
document.

All timely, unopposed 7 motions to
intervene are automatically granted by
operation of Rule 214(c)(1).8 Motions to
intervene that are filed after the
intervention deadline are untimely, and
may be denied. Any late-filed motion to
intervene must show good cause for
being late and must explain why the
time limitation should be waived and
provide justification by reference to
factors set forth in Rule 214(d) of the
Commission’s Rules and Regulations.?
A person obtaining party status will be
placed on the service list maintained by
the Secretary of the Commission and
will receive copies (paper or electronic)
of all documents filed by the applicant
and by all other parties.

Tracking the Proceeding

Throughout the proceeding,
additional information about the project
will be available from the Commission’s
Office of External Affairs, at (866) 208—

7 The applicant has 15 days from the submittal of
a motion to intervene to file a written objection to
the intervention.

818 CFR 385.214(c)(1).

918 CFR 385.214(b)(3) and (d).
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FERG, or on the FERC website at
www.ferc.gov using the “eLibrary’’ link
as described above. The eLibrary link
also provides access to the texts of all
formal documents issued by the
Commission, such as orders, notices,
and rulemakings.

In addition, the Commission offers a
free service called eSubscription which
allows you to keep track of all formal
issuances and submittals in specific
dockets. This can reduce the amount of
time you spend researching proceedings
by automatically providing you with
notification of these filings, document
summaries, and direct links to the
documents. For more information and to
register, go to www.ferc.gov/docs-filing/
esubscription.asp.

Intervention Deadline: 5:00 p.m.
Eastern Time on April 16, 2021.

Dated: March 25, 2021.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2021-06621 Filed 3—30-21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP21-643—-000.

Applicants: Transcontinental Gas
Pipe Line Company, LLC.

Description: § 4(d) Rate Filing: Rate
Schedules LSS and SS-2 Tracker Filing
eff 4/1/2021 to be effective 4/1/2021.

Filed Date: 3/24/21.

Accession Number: 20210324-5005.

Comments Due: 5 p.m. ET 4/5/21.

Docket Numbers: RP21-644—000.

Applicants: Transcontinental Gas
Pipe Line Company, LLC.

Description: § 4(d) Rate Filing: Rate
Schedule S-2 Tracker Filing (ASA/PCB)
eff 12/1/2020 Correction to be effective
12/1/2020.

Filed Date: 3/24/21.

Accession Number: 20210324-5071.

Comments Due: 5 p.m. ET 4/5/21.

Docket Numbers: RP21-645-000.

Applicants: Iroquois Gas
Transmission System, L.P.

Description: § 4(d) Rate Filing: 3.24.21
Negotiated Rates—Castleton
Commodities Merchant Trading L.P.
R—4010-29 to be effective 4/1/2021.

Filed Date: 3/24/21.

Accession Number: 20210324-5080.

Comments Due: 5 p.m. ET 4/5/21.

Docket Numbers: RP21-646—000.

Applicants: Equitrans, L.P.

Description: Tariff Cancellation:
Terminated Negotiated Rate
Agreement—EQT Energy ITS to be
effective 4/1/2021.

Filed Date: 3/24/21.

Accession Number: 20210324-5165.

Comments Due: 5 p.m. ET 4/5/21.

The filings are accessible in the
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp) by querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: March 25, 2021.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2021-06620 Filed 3—30-21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project Nos. 2574-000, 2574—-090, 2574—
091; Project Nos. 2611-088, 2611-090;
Project Nos. 2322-068, 2322—-069, 2322—-070,
2325-000, 2325-096, 2325-097]

Merimil Limited Partnership; Hydro-
Kennebec, LLC; Brookfield White Pine
Hydro, LLC; Notice of Teleconference

a. Project Names and Numbers:
Lockwood Hydroelectric Project No.
2574; Hydro-Kennebec Hydroelectric
Project No. 2611; Shawmut
Hydroelectric Project No. 2322; and
Weston Hydroelectric Project No. 2325.

b. Project licensees: Merimil Limited
Partnership; Hydro-Kennebec, LLC;
Brookfield White Pine Hydro, LLC.

c. Date and Time of Teleconference:
Thursday, April 8, 2021 from 11:00 a.m.
to 1:00 p.m. Eastern Standard Time.

d. FERC Contact: Marybeth Gay, (202)
502-6125 or Marybeth.Gay@ferc.gov.

e. Purpose of Meeting: Commission
staff will hold a teleconference with the
National Marine Fisheries Service

(NMFS) and Brookfield Renewable
Partners (Brookfield) to discuss issues
related to options for moving forward
with Endangered Species Act
consultation raised by NMFS in recent
filings made with the Commission
regarding the Lockwood, Hydro-
Kennebec, Shawmut, and Weston
Projects.

f. Members of the public and
intervenors in the referenced
proceedings may attend the
teleconference; however, participation
will be limited to representatives of the
NMEFS and Brookfield, and the
Commission’s representatives.

g. Please call or email Marybeth Gay
at (202) 502-6125 or Marybeth.Gay@
ferc.gov by Wednesday, April 7, 2021, to
RSVP and to receive the teleconference
call-in information.

Dated: March 25, 2021.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2021-06623 Filed 3—30—-21; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY
Southeastern Power Administration

Proposed Rate Adjustment, Jim
Woodruff Project

AGENCY: Southeastern Power
Administration, DOE.

ACTION: Notice of proposed rates, public
forum, and opportunities for public
review and comment.

SUMMARY: Southeastern Power
Administration (Southeastern) proposes
to revise existing schedules of rates and
charges applicable to the sale of power
from the Jim Woodruff Project, effective
October 1, 2021, through September 30,
2026. Interested persons may review the
rates and supporting studies and submit
written comments. Southeastern will
consider all comments received in this
process.

DATES: Written comments are due on or
before June 29, 2021. A public
information and comment forum will be
held by Southeastern Power
Administration, virtually, on May 11,
2021, at 3:00 p.m. EDT. Persons desiring
to speak at the forum should notify
Southeastern at least seven (7) days
before the scheduled forum date so that
a list of forum participants can be
prepared. Notifications should be
submitted by Email to comments@
sepa.doe.gov. Others participating in the
forum may speak if time permits.
Following the forum, Southeastern will
provide exhibits to attendees and upon
request.
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ADDRESSES: The Tuesday, May 11, 2021,
Microsoft Teams Meeting URL
information is as follows: http://bit.ly/
20s0TV7, Call in information: +1 (404)
796-9216, Phone Conference ID: 950
131 260#. Written comments should be
submitted to: Administrator,
Southeastern Power Administration,
U.S. Department of Energy, 1166 Athens
Tech Road, Elberton, GA 30635-6711;
Email: Comments@sepa.doe.gov.
Information regarding the rates,
including studies and other supporting
materials, is available for public review
in the offices of Southeastern Power
Administration, 1166 Athens Tech
Road, Elberton, GA 30635.

FOR FURTHER INFORMATION CONTACT:
Samuel W. Loggins, Assistant
Administrator, Finance and Marketing,
Southeastern Power Administration,
U.S. Department of Energy, 1166 Athens
Tech Road, Elberton, GA 30635-6711,
(706) 213-3805; Email:
Samuel.Loggins@sepa.doe.gov.
SUPPLEMENTARY INFORMATION:
Background of Existing Rates: The
existing schedules of rates and charges
applicable to the sale of power from the
Jim Woodruff Project are effective
through September 30, 2021. On
October 20, 2016, the Federal Energy
Regulatory Commission (FERC)
confirmed and approved, on a final
basis, Rate Schedules JW-1-K, and JW—
2-F applicable to the Jim Woodruff
System for a period ending September
30, 2021 (157 FERC { 62,043).

Repayment Study: Existing rate
schedules are based upon a March 2016
repayment study and other supporting
data contained in FERC Docket No.
EF16-7-000. A repayment study
prepared in February 2021 showed that
the existing rates are not adequate to
meet repayment criteria. Southeastern is
therefore proposing a rate increase. A
revised study shows that a revenue
increase of $684,000 per year from
preference customers would make the
rates adequate to meet repayment
criteria. The rate adjustment would
represent an increase of about 9.2
percent.

The additional costs are due to U.S.
Army Corps of Engineers Operation &
Maintenance expense increases and
Southeastern marketing expense
increases.

Proposed Rates: In the proposed rate
schedule JW—1-L, which is available to
preference customers, the capacity
charge would be increased from $7.74
per kilowatt per month to $8.46 per
kilowatt per month. The energy charge
would be increased from 20.44 mills per
kilowatt-hour to 22.32 mills per
kilowatt-hour. In addition to the

capacity and energy charges, each
preference customer would continue to
be charged for power purchased by
Southeastern on behalf of the preference
customer. This pass-through would
continue to be computed as described in
the current rate schedules.

Rate schedule JW—2-F, available to
Duke Energy Florida (DEF), would
continue the current rate of 100 percent
of DEF’s fuel cost.

Legal Authority: By Delegation Order
No. 00-037.00B, effective November 19,
2016, the Secretary of Energy delegated
to Southeastern’s Administrator the
authority to develop power and
transmission rates, to the Deputy
Secretary of Energy the authority to
confirm, approve, and place such rates
into effect on an interim basis, and to
the Federal Energy Regulatory
Commission (FERC) the authority to
confirm, approve, and place into effect
on a final basis, or to disapprove, rates
developed by the Administrator under
the delegation. By Delegation Order No.
S1-DEL-S4-2021, effective February 25,
2021, the Acting Secretary of Energy
also delegated the authority to confirm,
approve, and place such rates into effect
on an interim basis to the Under
Secretary for Science (and Energy). By
Redelegation Order No. 00—002.10E,
effective February 14, 2020, the Under
Secretary of Energy (to whom such
authority was delegated by the Secretary
of Energy in Delegation Order No. 00—
002.00S from January 15, 2020 until that
delegation was rescinded on February
25, 2021) redelegated the authority to
confirm, approve, and place such rates
into effect on an interim basis to the
Assistant Secretary for Electricity. By
Redelegation Order No. 00-002.10-03,
effective July 8, 2020, the Assistant
Secretary for Electricity further
redelegated the authority to confirm,
approve, and place such rates into effect
on an interim basis to the
Administrator, Southeastern Power
Administration. The delegations and
redelegations not affirmatively
rescinded remain valid. This rate is
proposed by the Administrator,
Southeastern Power Administration,
pursuant to the authority delegated in
Delegation Order No. 00—037.00B.

Environmental Impact: Southeastern
has reviewed the possible
environmental impacts of the rate
adjustment under consideration and has
concluded that, because the adjusted
rates would not significantly affect the
quality of the human environment
within the meaning of the National
Environmental Policy Act of 1969, as
amended, the proposed action is not a
major Federal action for which

preparation of an Environmental Impact
Statement is required.

Determination Under Executive Order
12866: Southeastern has an exemption
from centralized regulatory review
under Executive Order 12866;
accordingly, no clearance of this notice
by the Office of Management and
Budget is required.

Signing Authority: This document of
the Department of Energy was signed on
March 18, 2021, by Virgil G. Hobbs III,
Administrator for Southeastern Power
Administration, pursuant to delegated
authority from the Secretary of Energy.
That document, with the original
signature and date, is maintained by
DOE. For administrative purposes only,
and in compliance with requirements of
the Office of the Federal Register, the
undersigned DOE Federal Register
Liaison Officer has been authorized to
sign and submit the document in
electronic format for publication, as an
official document of the Department of
Energy. This administrative process in
no way alters the legal effect of this
document upon publication in the
Federal Register.

Signed in Washington, DC, on March 26,
2021.

Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2021-06632 Filed 3—30-21; 8:45 am]
BILLING CODE 6450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2020-0693; FRL-10021-09]

Agency Information Collection
Activities; Proposed Renewal of an
Existing Collection and Request for
Comment; Pesticide Data-Call-In
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA), this
document announces the availability of
and solicits public comment on an
Information Collection Request (ICR)
that EPA is planning to submit to the
Office of Management and Budget
(OMB). The ICR, entitled “Pesticide
Data-Call-In Program” and identified by
EPA ICR No. 2288.04 and OMB Control
No. 2070-0174, represents the renewal
of an existing ICR that is scheduled to
expire on November 30, 2021. Before
submitting the ICR to OMB for review
and approval under the PRA, EPA is
soliciting public comments on specific
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aspects of the proposed information
collection that is summarized in this
document. The ICR and accompanying
material are available in the docket for
public review and comment.

DATES: Comments must be submitted on
or before June 1, 2021.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2020-0693, by
using the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Carolyn Siu, Mission Support Division,
Office of Program Support, (P75601),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460; telephone number: (703) 347—
1249; email address: siu.carolyn@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. What information is EPA particularly
interested in?

Pursuant to PRA section 3506(c)(2)(A)
(44 U.S.C. 3506(c)(2)(A)), EPA
specifically solicits comments and
information to enable it to:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility.

2. Evaluate the accuracy of the
Agency’s estimates of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used.

3. Enhance the quality, utility, and
clarity of the information to be
collected.

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that

employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

II. What information collection activity
or ICR does this action apply to?

Title: Pesticide Data-Call-In Program.

ICR number: EPA ICR No. 2288.04.

OMB control number: OMB Control
No. 2070-0174.

ICR status: This ICR is currently
scheduled to expire on November 30,
2021. An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the Code of Federal Regulations
(CFR), after appearing in the Federal
Register when approved, are listed in 40
CFR part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
form, if applicable. The display of OMB
control numbers for certain EPA
regulations is consolidated in 40 CFR
part 9.

Abstract: This ICR covers the
information collection activities
associated with the issuance of data-
call-ins (DCIs) under section 3(c)(2)(B)
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA), 7 U.S.C.
136 et seq. EPA regulates the use of
pesticides under the authority of two
federal statutes: FIFRA and the Federal
Food, Drug and Cosmetic Act (FFDCA),
21 U.S.C. 346a. In general, before
manufacturers can sell pesticides in the
United States, EPA must evaluate the
pesticides thoroughly to ensure that
they meet federal safety standards to
protect human health and the
environment. EPA grants a
“registration” or license that permits a
pesticide’s distribution, sale, and use
only after the company meets the
scientific and regulatory requirements.

In evaluating a pesticide registration
application, EPA assesses a wide variety
of potential human health and
environmental effects associated with
the use of the product. Applicants, or
potential registrants, must generate or
provide the scientific data necessary to
address concerns pertaining to the
identity, composition, potential adverse
effects, and environmental fate of each
pesticide. The data allow EPA to
evaluate whether a pesticide has the
potential to cause harmful effects on
certain non-target organisms and
endangered species (including humans,
wildlife, and plants) and on surface
water or ground water.

Through a rigorous scientific and
public process, EPA specifies the kinds
of data and information necessary to
make regulatory judgments about the
risks and benefits of pesticide products
under FIFRA sections 3, 4 and 5, as well
as the data and information needed to
determine the safety of pesticide
chemical residues under FFDCA section
408. The regulations in 40 CFR part 158
describe the minimum data and
information EPA typically requires to
support an application for pesticide
registration or amendment; support the
reregistration of a pesticide product;
support the maintenance of a pesticide
registration by means of the data call-in
process (e.g., as used in the registration
review program); or establish or
maintain a tolerance or exemption from
the requirements of a tolerance for a
pesticide chemical residue.

As described in 40 CFR 158.30,
however, FIFRA provides EPA with
flexibility to require, or not require, data
and information for the purposes of
making regulatory judgments for
individual pesticide products, thereby
allowing for the data required to be
modified on an individual basis to fully
characterize the use and properties,
characteristics, or effects of specific
pesticide products under review. The
Agency encourages each applicant to
consult with EPA to discuss the data
requirements particular to its product
prior to and during the registration
process. In addition, the Agency
cautions applicants that the data
routinely required by the regulations
may not be sufficient to permit EPA to
evaluate the potential of the product to
cause unreasonable adverse effects on
man or the environment. EPA may,
therefore, require the submission of
additional data or information beyond
that specified in the regulations if such
data or information are needed to
evaluate a pesticide product as required
by FIFRA and FFDCA.

EPA uses the DCIs issued under this
ICR to acquire the data that has been
deemed necessary for the Agency’s
statutorily mandated review of a
pesticide’s registration, which require it
to assess whether the continued
registration of an existing pesticide
causes an unreasonable adverse effect
on human health or the environment
and whether the Agency will pursue
appropriate regulatory measures. The
key program areas are described in more
detail in this ICR, along with the
Agency’s estimates of the information
collection burden and costs associated
with issuing DCIs under those key
program areas.

Form numbers: EPA For No. 85704,
8574-27, 8570-28, 8570-32, 8579-34,
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8570-35, 8570-36, 8570-37, 6300-3,
and 6300—4.

Burden statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to range between 20 and 8,182
hours per response, depending on the
details associated with the individual
DCIs. Burden is defined in 5 CFR
1320.3(b).

The ICR, which is available in the
docket along with other related
materials, provides a detailed
explanation of the collection activities
and the burden estimate that is only
briefly summarized here:

Respondents/affected entities: Entities
potentially affected by this ICR are
pesticide registrants and are identified
by the North American Industrial
Classification System (NAICS) code
325320, Pesticide and Other
Agricultural Chemical Manufacturing.

Respondent’s obligation to respond:
Mandatory under FIFRA section
3(c)(2)(B).

Estimated total number of potential
respondents: 122.

Frequency of response: On occasion.

Estimated total annual burden hours:
1,091,617 hours.

Estimated total annual cost:
$84,846,448.

IIL. Are there changes in the estimates
from the last approval?

There is an increase of 465,948 hours
in the total estimated respondent
burden compared with that identified in
the ICR that was approved by OMB.
This increase reflects EPA’s correction
of a clerical error associated with the
approved hours entered into the
tracking system (causing a burden of
58,206 hours to be approved rather than
the 625,669 burden hours requested in
the submitted ICR), and an increase in
the estimated DClIs issued over the next
three years from 663 to 802 that will
require data generation thus raising the
average of DCIs issued annually from
221 to 267. Other factors include the
addition of high-test costs for certain
DCIs, and an increase in non-
government wage rates. This is increase
qualifies as an adjustment.

In addition, OMB has requested that
EPA move towards using the 18-
question format for ICR Supporting
Statements used by other federal
agencies and departments and is based
on the submission instructions
established by OMB in 1995, replacing
the alternate format developed by EPA
and OMB prior to 1995. EPA intends to
update this Supporting Statement
during the comment period to reflect the
18-question format, and has included
the questions in an attachment to this

Supporting Statement. In doing so, the
Agency does not expect the change in
format to result in substantive changes
to the information collection activities
or related estimated burden and costs.

Authority: 44 U.S.C. 3501 et seq.
Dated: March 25, 2021.

Michal Freedhoff,

Acting Assistant Administrator, Office of
Chemical Safety and Pollution Prevention.

[FR Doc. 2021-06608 Filed 3—30-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2020-0692; FRL-10019-41]

Agency Information Collection
Activities; Proposed Renewal of an
Existing Collection and Comment
Request; Pesticide Environmental
Stewardship Program Annual
Measures Reporting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA), this
document announces that the
Environmental Protection Agency (EPA)
is planning to submit an information
collection request (ICR) to the Office of
Management and Budget (OMB). The
ICR, entitled: “Pesticide Environmental
Stewardship Program Annual Measures
Reporting” and identified by EPA ICR
No. 2415.04 and OMB Control No.
2070-0188, represents the renewal of an
existing ICR that is scheduled to expire
on October 31, 2021. Before submitting
the ICR to OMB for review and
approval, EPA is soliciting comments on
specific aspects of the proposed
information collection that is
summarized in this document. The ICR
and accompanying material are
available in the docket for public review
and comment.

DATES: Comments must be received on
or before June 1, 2021.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2020-0692, by
using the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited

exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Carolyn Siu, Mission Support Division,
Office of Program Support, (7101M),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460; telephone number: (703) 347—
1249; email address: siu.carolyn@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. What information is EPA particularly
interested in?

Pursuant to PRA section 3506(c)(2)(A)
(44 U.S.C. 3506(c)(2)(A)), EPA
specifically solicits comments and
information to enable it to:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility.

2. Evaluate the accuracy of the
Agency’s estimates of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used.

3. Enhance the quality, utility, and
clarity of the information to be
collected.

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

II. What information collection activity
or ICR does this action apply to?

Title: Pesticide Environmental
Stewardship Program Annual Measures
Reporting.

ICR number: EPA ICR No. 2415.04.

OMB control number: OMB Control
No. 2070-0188.

ICR status: The existing ICR is
currently scheduled to expire on
October 31, 2021. An Agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s
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regulations in title 40 of the Code of
Federal Regulations (CFR), after
appearing in the Federal Register when
approved, are listed in 40 CFR part 9,
are displayed either by publication in
the Federal Register or by other
appropriate means, such as on the
related collection instrument or form, if
applicable. The display of OMB control
numbers for certain EPA regulations is
consolidated in 40 CFR part 9.

Abstract: This ICR covers the
information collection activities
associated with voluntary participation
in the Pesticide Environmental
Stewardship Program (PESP). The
program uses the information collected
to establish partner membership,
develop stewardship strategies, measure
progress towards stewardship goals, and
award incentives. PESP is an EPA
partnership program that encourages the
use of integrated pest management
(IPM) strategies to reduce pests and
pesticide risks. IPM is an approach that
involves making the best choices from
among a series of Pest management
practices that are both economical and
pose the least possible hazard to people,
property, and the environment.

PESP member includes pesticide end-
users and organizations which focus on
training, educating, and/or influencing
pesticide users. To become a PESP
member, an organization submits an
application and a five-year strategy
outlining how environmental and
human health risk reduction goals will
be achieved through IPM
implementation and/or education. The
program encourages PESP members to
track progress towards IPM goals such
as: reductions in unnecessary use of
pesticides, cost reductions, and
knowledge shared about IPM
methodologies. Entities participating in
PESP also benefit from technical
assistance, and through incentives for
achievements at different levels.

Form Numbers: EPA Form No. 9600—
01, 9600-02, and 9600-03.

Respondents/affected entities: Entities
potentially affected by this ICR are
pesticide user companies and
organizations, or entities that practice
IPM or promote the use of IPM through
education and training.

Respondent’s obligation to respond:
Voluntary.

Estimated number of respondents:
419 (total).

Frequency of response: Annual and
on occasion.

Total estimated burden: 50,093 hours
(per year). Burden is defined at 5 CFR
1320.03(b)

Total estimated cost: $3,501,544 (per
year). This is the estimated burden cost;
there are no capital investment or

maintenance and operational costs for
this information collection.

III. Are there changes in the estimates
from the last approval?

There is an increase of 2,428 hours in
the total estimated respondent burden
compared with the ICR currently
approved by OMB. This increase reflects
EPA’s updating of burden estimates for
this collection based upon historical
information on the number of PESP
members. Based on revised estimates,
the number of IPM Promoters has
decreased, while the number of IPM
users has increased, and the number of
National IPM users has decreased since
the last ICR renewal. Although the
estimated burden per response has not
changed for any category, the shift in
membership types has resulted in a net
increase in the overall burden.

In addition, OMB has requested that
EPA move towards using the 18-
question format for ICR Supporting
Statements used by other federal
agencies and departments and is based
on the submission instructions
established by OMB in 1995, replacing
the alternate format developed by EPA
and OMB prior to 1995. EPA intends to
update this Supporting Statement
during the comment period to reflect the
18-question format, and has included
the questions in an attachment to this
Supporting Statement. In doing so, the
Agency does not expect the change in
format to result in substantive changes
to the information collection activities
or related estimated burden and costs.

IV. What is the next step in the process
for this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. EPA will issue another Federal
Register document pursuant to 5 CFR
1320.5(a)(1)(iv) to announce the
submission of the ICR to OMB and the
opportunity to submit additional
comments to OMB. If you have any
questions about this ICR or the approval
process, please contact the technical
person listed under FOR FURTHER
INFORMATION CONTACT.

Authority: 7 U.S.C. 136 et seq.

Dated: March 25, 2021.
Michal Freedhoff,

Acting Assistant Administrator, Office of
Chemical Safety and Pollution Prevention.

[FR Doc. 2021-06589 Filed 3—30-21; 8:45 am]
BILLING CODE 6560-50-P

FARM CREDIT ADMINISTRATION
Sunshine Act Meetings

AGENCY: Farm Credit Administration
Board, Farm Credit Administration.

ACTION: Notice, regular meeting.

SUMMARY: Notice is hereby given,
pursuant to the Government in the
Sunshine Act, of the forthcoming
regular meeting of the Farm Credit
Administration Board.

DATES: The regular meeting of the Board
will be held April 8, 2021, from 9 a.m.
until such time as the Board may
conclude its business. Note: Because of
the COVID-19 pandemic, we will
conduct the board meeting virtually. If
you would like to observe the open
portion of the virtual meeting, see
instructions below for board meeting
visitors.

ADDRESSES: To observe the open portion
of the virtual meeting, go to FCA.gov,
select “Newsroom,” then “Events.”
There you will find a description of the
meeting and a link to “Instructions for
board meeting visitors.” See
SUPPLEMENTARY INFORMATION for further
information about attendance requests.

FOR FURTHER INFORMATION CONTACT: Dale
Aultman, Secretary to the Farm Credit
Administration Board (703) 883—4009.
TTY is (703) 883-4056.

SUPPLEMENTARY INFORMATION:
Instructions for attending the virtual
meeting: Parts of this meeting of the
Board will be open to the public, and
parts will be closed. If you wish to
observe the open portion, at least 24
hours before the meeting, go to FCA.gov,
select “Newsroom,” then “Events.”
There you will find a description of the
meeting and a link to “Instructions for
board meeting visitors.” If you need
assistance for accessibility reasons or if
you have any questions, contact Dale
Aultman, Secretary to the Farm Credit
Administration Board, at (703) 883—
4009. The matters to be considered at
the meeting are as follows:

Open Session
Approval of Minutes
e March 11, 2021
Report

e Quarterly Report on Economic
Conditions and FCS Condition and
Performance

New Business

¢ Collateral Evaluation—Proposed Rule
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Closed Session
e Office of Examination Quarterly
Report ?
Dated: March 29, 2021.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2021-06762 Filed 3—-29-21; 4:15 pm]
BILLING CODE 6705-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[OMB 3060-1013; FRS 18114]

Information Collection Being Reviewed
by the Federal Communications
Commission

AGENCY: Federal Communications
Commission.

ACTION: Notice and request for
comments.

SUMMARY: As part of its continuing effort
to reduce paperwork burdens, and as
required by the Paperwork Reduction
Act of 1995 (PRA), the Federal
Communications Commission (FCC or
Commission) invites the general public
and other Federal agencies to take this
opportunity to comment on the
following information collections.
Comments are requested concerning:
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
the accuracy of the Commission’s
burden estimate; ways to enhance the
quality, utility, and clarity of the
information collected; ways to minimize
the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology; and ways to
further reduce the information
collection burden on small business
concerns with fewer than 25 employees.
The FCC may not conduct or sponsor a
collection of information unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
PRA that does not display a valid OMB
control number.

DATES: Written PRA comments should
be submitted on or before June 1, 2021.
If you anticipate that you will be
submitting comments but find it
difficult to do so within the period of
time allowed by this notice, you should

1Closed session is exempt pursuant to 5 U.S.C.
552b(c)(8) and (9).

advise the contact listed below as soon
as possible.

ADDRESSES: Direct all PRA comments to
Cathy Williams, FCC, via email to PRA@
fecc.gov and to Cathy.Williams@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information about the
information collection, contact Cathy
Williams at (202) 418-2918.
SUPPLEMENTARY INFORMATION:

OMB Control Number: 3060-1013.

Title: Mitigation of Orbital Debris.

Form Number: N/A.

Type of Review: Revision of an
existing collection.

Respondents: Business or other for-
profit entities, not-for-profit institutions.

Number of Respondents: 46
respondents; 46 responses.

Estimated Time per Response: 8
hours.

Frequency of Response: On occasion
reporting requirement.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this information collection
is contained in 47 U.S.C. 151, 154(i),
301, 303, 307, 308, 309, and 310.

Total Annual Burden: 368 hours.

Annual Cost Burden: $88,550.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
In general, there is no need for
confidentiality with this collection of
information.

Needs and Uses: On April 24, 2020,
the Commission released a Report and
Order, FCC 20-54, IB Docket No. 18—
313, titled “Mitigation of Orbital Debris
in the New Space Age” (Orbital Debris
Report and Order). In this Orbital Debris
Report and Order, the Commission
updated its rules related to orbital
debris mitigation, including application
requirements. The new rules are
designed to ensure that the
Commission’s actions concerning radio
communications, including licensing
U.S. spacecraft and granting access to
the U.S. market for non-U.S. spacecraft,
mitigate the growth of orbital debris,
while at the same time not creating
undue regulatory obstacles to new
satellite ventures. The action will help
to ensure that Commission decisions are
consistent with the public interest in
space remaining viable for future
satellites and systems and the many
services that those systems provide to
the public. The rule revisions also
provide additional detail to applicants
on what information is expected under
the Commission’s rules, which can help
to increase certainty in the application
filing process. While this information
collection represents an overall increase
in the burden hours, the information

collection serves the public interest by
ensuring that the Commission and
public have necessary information about
satellite applicants’ plans for mitigation
of orbital debris.

Specifically, FCC 20-54 contains the
new or modified information collection
requirements listed below, applicable to
applicants seeking experimental
licenses for satellite operations under
part 5 of the Commission’s rules, as well
as to license grantees under part 97
submitting notifications to the
Commission prior to launch of a
satellite amateur station:

(1) Existing disclosure requirements
have been revised to include specific
metrics in several areas, including:
Probability that the space stations will
become a source of debris by collision
with small debris and meteoroids that
would cause loss of control and prevent
disposal; probability of collision
between any non-geostationary orbit
(NGSO) space station and other large
objects; and casualty risk associated
with any individual spacecraft that will
be disposed by atmospheric re-entry.

(2) Where relevant, the disclosures
must include the following: Use of
separate deployment devices, distinct
from the space station launch vehicle,
that may become a source of orbital
debris; potential release of liquids that
will persist in droplet form; and any
planned proximity operations and
debris generation that will or may result
from the proposed operations, including
any planned release of debris, the risk
of accidental explosions, the risk of
accidental collision, and measures taken
to mitigate those risks.

(3) The existing disclosure
requirement to analyze potential
collision risk associated with space
station(s) orbits has been modified to
specify that the disclosure identify
characteristics of the space station(s)’
orbits that may present a collision risk,
including any planned and/or
operational space stations in those
orbits, and indicate what steps, if any,
have been taken to coordinate with the
other spacecraft or system, or what other
measures the operator plans to use to
avoid collision.

(4) For NGSO space stations that will
transit through the orbits used by any
inhabitable spacecraft, including the
International Space Station, the
disclosure must include the design and
operational strategies, if any, that will
be used to minimize the risk of collision
and avoid posing any operational
constraints to the inhabitable spacecraft.

(5) The disclosure must include a
certification that upon receipt of a space
situational awareness conjunction
warning, the operator will review and
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take all possible steps to assess the
collision risk, and will mitigate the
collision risk if necessary. As
appropriate, steps to assess and mitigate
the collision risk should include, but are
not limited to: Contacting the operator
of any active spacecraft involved in
such a warning; sharing ephemeris data
and other appropriate operational
information with any such operator; and
modifying space station attitude and/or
operations.

(6) For NGSO space stations the
disclosure must describe the extent of
satellite maneuverability.

(7) The disclosure must address
trackability of the space station(s). For
NGSO space stations the disclosure
must also include: (a) How the operator
plans to identify the space station(s)
following deployment and whether the
space station tracking will be active or
passive; (b) whether, prior to
deployment the space station(s) will be
registered with the 18th Space Control
Squadron or successor entity; and (c)
the extent to which the space station
operator plans to share information
regarding initial deployment,
ephemeris, and/or planned maneuvers
with the 18th Space Control Squadron
or successor entity, other entities that
engage in space situational awareness or
space traffic management functions,
and/or other operators.

(8) For NGSO space stations,
additional disclosures must be provided
regarding spacecraft disposal, including,
for some space stations, a demonstration
that the probability of success of the
chosen disposal method is 0.9 or greater
for any individual space station, and for
multi-satellite systems, a demonstration
including additional information
regarding efforts to achieve a higher
probability of success.

These information collection
requirements are contained in 47 CFR
5.64 and 47 CFR 97.207.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2021-06548 Filed 3—30-21; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[OMB 3060-0298, OMB 3060-1198; FRS
18105]

Information Collections Being
Submitted for Review and Approval to
Office of Management and Budget

AGENCY: Federal Communications
Commission.

ACTION: Notice and request for
comments.

SUMMARY: As part of its continuing effort
to reduce paperwork burdens, as
required by the Paperwork Reduction
Act (PRA) of 1995, the Federal
Communications Commission (FCC or
the Commission) invites the general
public and other Federal Agencies to
take this opportunity to comment on the
following information collection.
Pursuant to the Small Business
Paperwork Relief Act of 2002, the FCC
seeks specific comment on how it might
“further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

The Commission may not conduct or
sponsor a collection of information
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. No person shall
be subject to any penalty for failing to
comply with a collection of information
subject to the PRA that does not display
a valid OMB control number.

DATES: Written comments and
recommendations for the proposed
information collection should be
submitted on or before April 30, 2021.

ADDRESSES: Comments should be sent to
www.reginfo.gov/public/do/PRAMain.
Find this particular information
collection by selecting “Currently under
30-day Review—Open for Public
Comments” or by using the search
function. Your comment must be
submitted into www.reginfo.gov per the
above instructions for it to be
considered. In addition to submitting in
www.reginfo.gov also send a copy of
your comment on the proposed
information collection to Nicole Ongele,
FCC, via email to PRA@fcc.gov and to
Nicole.Ongele@fcc.gov. Include in the
comments the OMB control number as
shown in the SUPPLEMENTARY
INFORMATION below.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collection, contact Nicole
Ongele at (202) 418-2991. To view a
copy of this information collection
request (ICR) submitted to OMB: (1) Go
to the web page http://www.reginfo.gov/
public/do/PRAMain, (2) look for the
section of the web page called
“Currently Under Review,” (3) click on
the downward-pointing arrow in the
“Select Agency” box below the
“Currently Under Review” heading, (4)
select “Federal Communications
Commission” from the list of agencies
presented in the “Select Agency” box,
(5) click the “Submit” button to the
right of the “Select Agency” box, (6)

when the list of FCC ICRs currently
under review appears, look for the Title
of this ICR and then click on the ICR
Reference Number. A copy of the FCC
submission to OMB will be displayed.

SUPPLEMENTARY INFORMATION: As part of
its continuing effort to reduce
paperwork burdens, as required by the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C. 3501-3520), the FCC invited
the general public and other Federal
Agencies to take this opportunity to
comment on the following information
collection. Comments are requested
concerning: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utility; (b) the accuracy of the
Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
Pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
the FCC seeks specific comment on how
it might “further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

OMB Control Number: 3060—-0298.

Title: Part 61, Tariffs (Other than the
Tariff Review Plan).

Form Number: N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities.

Number of Respondents and
Responses: 2,925 respondents; 9,585
responses.

Estimated Time per Response: 1-50
hours.

Frequency of Response: On occasion,
annual, biennial, and one-time reporting
requirements.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this information collection
is contained in 47 U.S.C. Sections 151—
155, 201-205, 208, 251-271, 403, 502
and 503 of the Communications Act of
1934 (Act), as amended.

Total Annual Burden: 244,477 hours.

Total Annual Cost: $1,584,000.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
Respondents are not being asked to
submit confidential information to the
Commission. If the Commission
requests respondents to submit
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information which respondents believe
are confidential, respondents may
request confidential treatment of such
information under 47 CFR 0.459 of the
Commission’s rules.

Needs and Uses: On October 9, 2020,
the Commission released the 8YY (toll
free) Access Charge Reform Order, FCC
20-143, that transitions intercarrier
compensation for toll free services
either to lower, uniform rate caps or to
bill-and-keep over approximately three
years as a means of curtailing abuse of
the 8YY intercarrier compensation
regime. The Order requires price cap
and rate-of-return carriers to establish
separate rate elements for certain
interstate and intrastate toll free and
non-toll free services. Carriers are also
required to lower their 8YY database
query charges over three years, and are
prohibited from charging for more than
one query per call. Competitive LECs
assessing a tariffed intrastate or
interstate Toll Free Database Query
Charge must cap such charges and
revise their tariffs to ensure that those
charges do not exceed the rates charged
by the competing incumbent LEC.

The information collected through
carriers’ tariffs is used by the
Commission and state commissions to
determine whether services offered are
just and reasonable, as the Act requires.
The tariffs and any supporting
documentation are examined in order to
determine if the services are offered in
a just and reasonable manner.

OMB Control Number: 3060-1198.

Title: Section 90.525, Administration
of Interoperability Channels; Section
90.529, State Licenses; and Section
90.531, Band Plan.

Form No.: N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: State, local or tribal
government, and Not-for-profit
institutions.

Number of Respondents and
Responses: 2,230 respondents; 2,230
responses.

Estimated Time per Response: 1
hour-2 hours.

Frequency of Response: On occasion
reporting and one-time reporting
requirements; third party disclosure.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this collection of
information is contained in sections 4(i),
11, 303(g), 303(r), and 332(c)(7) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 161, 303(g),
303(r), 332(c)(7), unless otherwise
noted.

Total Annual Burden: 2,230 hours.

Total Annual Cost: No Cost.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality.

Needs and Uses: Section 90.525 of the
Commission’s rules requires approval of
license applications for Interoperability
channels in the 769-775 MHz and 799—
805 MHz frequency bands by state-level
agency or organization responsible for
administering emergency
communications. Section 90.529 of the
Commission’s rules provides that each
state license will be granted subject to
the condition that the state certifies on
or before each applicable benchmark
date that it is providing or prepared to
provide “substantial service.” Section
90.531 of the Commission’s rules sets
forth the band plan for the 769-775
MHz and 799-805 MHz public safety
bands. This section covers channel
designations for base and mobile use,
narrowband segments, combined
channels, channel pairing, internal
guard band, and broadband.
Narrowband general use channels,
including the former narrowband
reserve channels, and low power
channels require regional planning
committee concurrence and narrowband
air-ground channels require state or
regional planning committee
concurrence.

Commission staff will use the
information to assign licenses for
interoperability and General Use
channels, as well as renewal of State
licenses. The information will also be
used to determine whether prospective
licensees operate in compliance with
the Commission’s rules. Without such
information, the Commission could not
accommodate State interoperability or
regional planning requirements or
provide for the efficient use of State
frequencies. This information collection
includes rules to govern the operation
and licensing of 700 MHz band systems
to ensure that licensees continue to
fulfill their statutory responsibilities in
accordance with the Communications
Act of 1934, as amended. Such
information will continue to be used to
verify that applicants are legally and
technically qualified to hold licenses,
and to determine compliance with
Commission rules.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2021-06547 Filed 3—30-21; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL ELECTION COMMISSION
[NOTICE 2021-06]

Filing Dates for the Ohio Special
Elections in the 11th Congressional
District

AGENCY: Federal Election Commission.

ACTION: Notice of filing dates for special
election.

SUMMARY: Ohio has scheduled special
elections on August 3, 2021, and
November 2, 2021, to fill the U.S. House
of Representatives seat in the 11th
Congressional District vacated by
Representative Marcia L. Fudge.
Committees required to file reports in
connection with the Special Primary
Election on August 3, 2021, shall file a
12-day Pre-Primary Report. Committees
required to file reports in connection
with both the Special Primary and
Special General Election on November
2, 2021, shall file a 12-day Pre-Primary,
a 12-day Pre-General, and a 30-day Post-
General Report.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth S. Kurland, Information
Division, 1050 First Street NE,
Washington, DC 20463; Telephone:
(202) 694-1100; Toll Free (800) 424—
9530.

SUPPLEMENTARY INFORMATION:

Principal Campaign Committees

All principal campaign committees of
candidates who participate in the Ohio
Special Primary and Special General
Elections shall file a 12-day Pre-Primary
Report on July 22, 2021; a 12-day Pre-
General Report on October 21, 2021; and
a 30-day Post-General Report on
December 2, 2021. (See charts below for
the closing date for each report.)

Note that these reports are in addition
to the campaign committee’s regular
quarterly filings. (See charts below for
the closing date for each report).

Unauthorized Committees (PACs and
Party Committees)

Political committees not filing
monthly in 2021 are subject to special
election reporting if they make
previously undisclosed contributions or
expenditures in connection with the
Ohio Special Primary or Special General
Elections by the close of books for the
applicable report(s). (See charts below
for the closing date for each report.)

Committees filing monthly that make
contributions or expenditures in
connection with the Ohio Special
Primary or Special General Elections
will continue to file according to the
monthly reporting schedule.

Additional disclosure information for
the Ohio special elections may be found
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on the FEC website at https://
www.fec.gov/help-candidates-and-

committees/dates-and-deadlines/. must simultaneously file FEC

Disclosure of Lobbyist Bundling
Activity ! ]
L. . . or lobbyist/registrant PACs th
Principal campaign committees, party

committees and leadership PACs that

are otherwise required to file reports in
connection with the special elections

if they receive two or more bundled
contributions from lobbyists/registrants

Form 3L

at

aggregate in excess of $19,300 during

CALENDAR OF REPORTING DATES FOR OHIO SPECIAL ELECTIONS

the special election reporting periods.
(See charts below for closing date of
each period.) 11 CFR 104.22(a)(5)(v), (b),
110.17(e)(2), (f).

Reg./cert. &
Report Close of books 1 overnight mailing Filing deadline
deadline
Campaign Committees Involved in Only the Special Primary (08/03/2021) Must File:
JUIY QUAETIY e | eereene e e ---- WAIVED ----

Pre-Primary 07/14/2021 07/19/2021 07/22/2021
October QUAMETTY ........oieeiieeeee e e e 09/30/2021 10/15/2021 10/15/2021
PACs and Party Committees Not Filing Monthly Involved in Only the Special Primary (08/03/2021) Must File:

PrE-PrMAIY ..ottt r e n e 07/14/2021 07/19/2021 07/22/2021
Y e = LS R === WAIVED === | oo
YEAMENG ...ttt ettt 12/31/2021 01/31/2022 01/31/2022

Campaign Committees Involved in Both the Special Primary (08/03/2021) and Special General (11/02/2021) Must File:

JUIY QUAIETTY ettt ettt sreenenre e | eateenesteen e ne e eaes === WAIVED === | (oo
PrE-PHIMAIY ..ottt ettt et n e n e 07/14/2021 07/19/2021 07/22/2021
OCtODEr QUANEITY ...ttt sre e sneane | seeenesseseenre s e e sieens === WAIVED === | (oo
PrE-GENEIAL .....oiiiriiitiiiie ettt n e 10/13/2021 10/18/2021 10/21/2021
o E 1T LY - | RS RRRI 11/22/2021 12/02/2021 12/02/2021
YEAI-ENG ...ttt et 12/31/2021 01/31/2022 01/31/2022
PACs and Party Committees Not Filing Monthly Involved in Both the Special Primary (08/03/2021) and the Special General (11/02/2021)
Must File:
Pre-PriMAry ..o ittt st e e sttt e et e e e at e e e e be e e e nbe e e e nareeeeneen 07/14/2021 07/19/2021 07/22/2021
MY AT .ttt ettt a bbb e et bttt sn e n et eneen | eeseesenrenrennen et anea === WAIVED ---- | oo
[ (T T o= - | PSRRI 10/13/2021 10/18/2021 10/21/2021
POSE-GIENETAL ....otiiiiiieieeiet ettt et en e n e 11/22/2021 12/02/2021 12/02/2021
= U =12 Lo USSP 12/31/2021 01/31/2022 01/31/2022
Campaign Committees Involved in Only the Special General (11/02/2021) Must File:
JUIY QUATETTY ..ottt 06/30/2021 07/15/2021 07/15/2021
OCtODEr QUANEITY ...t nesreene | sresnesseseenreseenrenneeas === WAIVED ---- | .o
Pre-General ........... 10/13/2021 10/18/2021 10/21/2021
Post-General .... 11/22/2021 12/02/2021 12/02/2021
R = U =12 o SR 12/31/2021 01/31/2022 01/31/2022
PACs and Party Committees Not Filing Monthly Involved in Only the Special General (11/02/2021) Must File:
MIT-YBAI .ttt ettt 06/30/2021 07/31/2021 07/31/2021 2
Pre-General ..... 10/13/2021 10/18/2021 10/21/2021
Post-General .... 11/22/2021 12/02/2021 12/02/2021
T U =12 Lo USSP 12/31/2021 01/31/2022 01/31/2022

1The reporting period always begins the day after the closing date of the last report filed. If the committee is new and has not previously filed
a report, the first report must cover all activity that occurred before the committee registered as a political committee up through the close of

books for the first report due.

2Notice that this filing deadline falls on a weekend. Filing deadlines are not extended when they fall on nonworking days. Accordingly, reports
filed by methods other than registered, certified or overnight mail must be received by close of business on the last business day before the

deadline.

Dated: March 26, 2021.

On behalf of the Commission.
Shana M. Broussard, [NOTICE 2021-05]
Chair, Federal Election Commission.

[FR Doc. 2021-06604 Filed 3—30-21; 8:45 am]

BILLING CODE 6715-01-P

Filing Dates for the New Mex
Special Election in the 1st
Congressional District

AGENCY: Federal Election Commission.

FEDERAL ELECTION COMMISSION

election.

ACTION: Notice of filing dates for special

ico

SUMMARY: New Mexico has scheduled a

Special General Election on June 1,
2021, to fill the U.S. House of
Representatives seat in the 1st

Congressional District vacated by


https://www.fec.gov/help-candidates-and-committees/dates-and-deadlines/
https://www.fec.gov/help-candidates-and-committees/dates-and-deadlines/
https://www.fec.gov/help-candidates-and-committees/dates-and-deadlines/
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Representative Debra A. Haaland.
Committees participating in the New
Mexico special election are required to
file pre- and post-election reports.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth S. Kurland, Information
Division, 1050 First Street NE,
Washington, DC 20463; Telephone:
(202) 694-1100; Toll Free (800) 424—
9530.

SUPPLEMENTARY INFORMATION:
Principal Campaign Committees

All principal campaign committees of
candidates who participate in the New
Mexico Special General Election shall
file a 12-day Pre-General Report on May
20, 2021, and a 30-day Post-General
Report on July 1, 2021. (See charts
below for the closing date for each
report.)

Note that these reports are in addition
to the campaign committee’s regular
quarterly filings. (See charts below for
the closing date for each report.)

Unauthorized Committees (PACs and
Party Committees)

Political committees not filing
monthly in 2021 are subject to special
election reporting if they make
previously undisclosed contributions or
expenditures in connection with the
New Mexico Special General by the
close of books for the applicable
report(s). (See charts below for the
closing date for each report.)

Committees filing monthly that make
contributions or expenditures in
connection with the New Mexico
Special General will continue to file
according to the monthly reporting

schedule.

Additional disclosure information for
the New Mexico special election may be
found on the FEC website at https://
www.fec.gov/help-candidates-and-
committees/dates-and-deadlines/.

Disclosure of Lobbyist Bundling
Activity

Principal campaign committees, party
committees and leadership PACs that
are otherwise required to file reports in
connection with the New Mexico
Special General must simultaneously
file FEC Form 3L if they receive two or
more bundled contributions from
lobbyists/registrants or lobbyist/
registrant PACs that aggregate in excess
of $19,300 during the special election
reporting periods. (See charts below for
closing date of each period.) 11 CFR
104.22(a)(5)(v), (b), 110.17(e)(2), ().

CALENDAR OF REPORTING DATES FOR NEW MEXICO SPECIAL ELECTION

Reg./cert. &
Report Close of books overnight mailing Filing deadline
deadline
Campaign Committees Involved in the Special General (06/01/2021) Must File:
[ (ST CT=Y o= - | PSPPI 05/12/2021 05/17/2021 05/20/2021
Post-General 06/21/2021 07/01/2021 07/01/2021
July Quarterly 06/30/2021 07/15/2021 07/15/2021
PACs and Party Committees Not Filing Monthly Involved in the Special General (06/01/2021) Must File:
Pre-General 05/12/2021 05/17/2021 05/20/2021
Post-General 06/21/2021 07/01/2021 07/01/2021
Lo =T PSPPSR 06/30/2021 07/31/2021 07/31/20212

1The reporting period always begins the day after the closing date of the last report filed. If the committee is new and has not previously filed
a report, the first report must cover all activity that occurred before the committee registered as a political committee up through the close of

books for the first report due.

2Notice that this filing deadline falls on a weekend. Filing deadlines are not extended when they fall on nonworking days. Accordingly, reports
filed by methods other than registered, certified or overnight mail must be received by close of business on the last business day before the

deadline.

Dated: March 26, 2021.
On behalf of the Commission.

Shana M. Broussard,

Chair, Federal Election Commaission.

[FR Doc. 2021-06605 Filed 3—30-21; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL MARITIME COMMISSION

Notice of Agreements Filed

The Commission hereby gives notice
of the filing of the following agreements
under the Shipping Act of 1984.
Interested parties may submit
comments, relevant information, or
documents regarding the agreements to
the Secretary by email at Secretary@
fmec.gov, or by mail, Federal Maritime
Commission, Washington, DC 20573.
Comments will be most helpful to the
Commission if received within 12 days
of the date this notice appears in the

Federal Register. Copies of agreements
are available through the Commission’s
website (www.fmc.gov) or by contacting
the Office of Agreements at (202)-523—
5793 or tradeanalysis@fmc.gov.

Agreement No.: 201234-005.

Agreement Name: Agreement by
Ocean Common Carriers to Participate
on the Exchange Board.

Parties: CMA CGM SA; Hapag-Lloyd
AG; COSCO Shipping Lines Co., Ltd.;
COSCO Shipping Co., Ltd.; Maersk A/S;
HMM Company Limited; and Ocean
Network Express Pte. Ltd.

Filing Party: Elizabeth Lowe; Venable
LLP.

Synopsis: The amendment updates
the name of HMM Company Limited.

Proposed Effective Date: 5/6/2021.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/2064.

Agreement No.: 201235-005.

Agreement Name: Agreement by
Ocean Common Carriers to Use
Standard Service Contract Terms.

Parties: CMA CGM SA; Hapag-Lloyd
AG; COSCO Shipping Lines Co., Ltd.;
COSCO Shipping Co., Ltd.; Maersk A/S;
HMM Company Limited; Orient
Overseas Container Line Limited and
OOCL (Europe) Limited (acting as a
single party) and Ocean Network
Express Pte. Ltd.

Filing Party: Elizabeth Lowe; Venable
LLP.

Synopsis: The amendment updates
the name of HMM Company Limited.

Proposed Effective Date: 5/6/2021.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/2065.

Agreement No.: 012094—001.

Agreement Name: Tropical/United
Abaco Slot Charter Agreement.

Parties: Tropical Shipping &
Construction Company Limited LLC and


https://www.fec.gov/help-candidates-and-committees/dates-and-deadlines/
https://www.fec.gov/help-candidates-and-committees/dates-and-deadlines/
https://www.fec.gov/help-candidates-and-committees/dates-and-deadlines/
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/2064
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/2064
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/2064
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/2065
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/2065
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/2065
mailto:tradeanalysis@fmc.gov
mailto:Secretary@fmc.gov
mailto:Secretary@fmc.gov
http://www.fmc.gov
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United Abaco Shipping Company
Limited.

Filing Party: Neal Mayer; Hoppel,
Mayer & Coleman.

Synopsis: The amendment changes
the name of Tropical Shipping.

Proposed Effective Date: 3/24/2021.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/359.

Agreement No.: 012222—-001.

Agreement Name: Crowley/America
Cruise Ferries, Inc. Space Charter and
Sailing Agreement.

Parties: Crowley Latin America
Services, LLC and America Cruise
Ferries, Inc.

Filing Party: Wayne Rohde; Cozen
O’Connor.

Synopsis: The amendment deletes the
space/cargo commitment in Article 5(a)
and corrects a typographical error in
Article 1.

Proposed Effective Date: 3/23/2021.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/271.

Dated: March 26, 2021.
Rachel E. Dickon,
Secretary.
[FR Doc. 2021-06629 Filed 3—30—21; 8:45 am]
BILLING CODE 6730-02-P

standards enumerated in the BHC Act
(12 U.S.C. 1842(c)).

Comments regarding each of these
applications must be received at the
Reserve Bank indicated or the offices of
the Board of Governors, Ann E.
Misback, Secretary of the Board, 20th
Street and Constitution Avenue NW,
Washington DC 20551-0001, not later
than April 29, 2021.

A. Federal Reserve Bank of St. Louis
(Holly A. Rieser, Manager) P.O. Box 442,
St. Louis, Missouri 63166—-2034.
Comments can also be sent
electronically to
Comments.applications@stls.frb.org:

1. The McGehee Bank Employee Stock
Ownership Plan, McGehee, Arkansas; to
acquire additional voting shares of up to
35 percent of Southeast Financial
Bankstock Corporation, and thereby
indirectly acquire voting shares of
McGehee Bank, both of McGehee,
Arkansas.

Board of Governors of the Federal Reserve
System, March 25, 2021.

Michele Taylor Fennell,

Deputy Associate Secretary of the Board.
[FR Doc. 2021-06524 Filed 3—30-21; 8:45 am]
BILLING CODE P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The public portions of the
applications listed below, as well as
other related filings required by the
Board, if any, are available for
immediate inspection at the Federal
Reserve Bank(s) indicated below and at
the offices of the Board of Governors.
This information may also be obtained
on an expedited basis, upon request, by
contacting the appropriate Federal
Reserve Bank and from the Board’s
Freedom of Information Office at
https://www.federalreserve.gov/foia/
request.htm. Interested persons may
express their views in writing on the

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Savings and Loan Holding
Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Home Owners’ Loan Act
(12 U.S.C. 1461 et seq.) (HOLA),
Regulation LL (12 CFR part 238), and
Regulation MM (12 CFR part 239), and
all other applicable statutes and
regulations to become a savings and
loan holding company and/or to acquire
the assets or the ownership of, control
of, or the power to vote shares of a
savings association.

The public portions of the
applications listed below, as well as
other related filings required by the
Board, if any, are available for
immediate inspection at the Federal
Reserve Bank(s) indicated below and at
the offices of the Board of Governors.
This information may also be obtained
on an expedited basis, upon request, by
contacting the appropriate Federal
Reserve Bank and from the Board’s
Freedom of Information Office at
https://www.federalreserve.gov/foia/
request.htm. Interested persons may
express their views in writing on
whether the proposed transaction
complies with the standards
enumerated in the HOLA (12 U.S.C.
1467a(e)).

Comments regarding each of these
applications must be received at the
Reserve Bank indicated or the offices of
the Board of Governors, Ann E.
Misback, Secretary of the Board, 20th
Street and Constitution Avenue NW,
Washington DC 20551-0001, not later
than April 29, 2021.

A. Federal Reserve Bank of Atlanta
(Kathryn Haney, Assistant Vice
President) 1000 Peachtree Street, NE,
Atlanta, Georgia 30309. Comments can
also be sent electronically to
Applications.Comments@atl.frb.org:

1. Catalyst Bancorp, Inc., Opelousas,
Louisiana; to become a savings and loan
holding company by acquiring St.
Landry Homestead Federal Savings
Bank, Opelousas, Louisiana, in
connection with the mutual-to-stock
conversion of St. Landry Homestead
Federal Savings Bank.

Board of Governors of the Federal Reserve
System, March 25, 2021.

Michele Taylor Fennell,

Deputy Associate Secretary of the Board.
[FR Doc. 2021-06525 Filed 3—-30-21; 8:45 am|
BILLING CODE P

FEDERAL RESERVE SYSTEM

Agency Information Collection
Activities: Announcement of Board
Approval Under Delegated Authority
and Submission to OMB

AGENCY: Board of Governors of the
Federal Reserve System.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
adopting a proposal to extend for three
years, with revision, the Application for
Employment with the Board of
Governors of the Federal Reserve
System (FR 28; OMB No. 7100-0181).
DATES: The revisions are applicable as of
April 30, 2021.

FOR FURTHER INFORMATION CONTACT:
Federal Reserve Board Clearance
Officer—Nuha Elmaghrabi—Office of
the Chief Data Officer, Board of
Governors of the Federal Reserve
System, Washington, DC 20551, (202)
452-3829. Office of Management and
Budget (OMB) Desk Officer—Shagufta
Ahmed—Office of Information and
Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, Room 10235,
725 17th Street NW, Washington, DC
20503, or by fax to (202) 395-6974.
SUPPLEMENTARY INFORMATION: On June
15, 1984, OMB delegated to the Board
authority under the PRA to approve and
assign OMB control numbers to
collections of information conducted or
sponsored by the Board. Board-


https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/359
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/359
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/359
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/271
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/271
https://www2.fmc.gov/FMC.Agreements.Web/Public/AgreementHistory/271
https://www.federalreserve.gov/foia/request.htm
https://www.federalreserve.gov/foia/request.htm
https://www.federalreserve.gov/foia/request.htm
https://www.federalreserve.gov/foia/request.htm
mailto:Comments.applications@stls.frb.org
mailto:Applications.Comments@atl.frb.org
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approved collections of information are
incorporated into the official OMB
inventory of currently approved
collections of information. The OMB
inventory, as well as copies of the PRA
Submission, supporting statements, and
approved collection of information
instrument(s) are available at https://
www.reginfo.gov/public/do/PRAMain.
These documents are also available on
the Federal Reserve Board’s public
website at https://
www.federalreserve.gov/apps/
reportforms/review.aspx or may be
requested from the agency clearance
officer, whose name appears above.

Final Approval Under OMB Delegated
Authority of the Extension for Three
Years, With Revision of the Following
Information Collection

Report title: Application for
Employment with the Board of
Governors of the Federal Reserve
System.

Agency form number: FR 28.

OMB control number: 7100-0181.

Effective Date: April 30, 2021.

Frequency: As needed.

Respondents: Individuals who are
seeking employment with the Board.

Estimated number of respondents: FR
28 (initial application only in Taleo):
15,000; FR 28 (initial application plus
pre-interview section in Taleo): 2,000;
FR 28 (PDF): 150; FR 28s: 7,500; FR 28i:
300; FR 28c: 2,300.

Estimated average hours per response:

FR 28 (initial application only in Taleo):
0.25; FR 28 (initial application plus pre-
interview section in Taleo): 1; FR 28
(PDF): 0.75; FR 28s: 0.0166; FR 28i:
0.25; FR 28c: 0.5.

Estimated annual burden hours: FR
28 (initial application only in Taleo):
3,750; FR 28 (initial application plus
pre-interview section in Taleo): 2,000;
FR 28 (PDF): 112.5; FR 28s: 124.5; FR
28i: 75; FR 28c: 1,150; total: 7,212.

General description of report: The
Board receives approximately 17,000 FR
28 applications per year, both solicited
and unsolicited, from members of the
public who would like to be considered
for employment at the Board. The FR 28
application form comprises seven
sections: (I) Background, (II) Job
Preferences, (III) Education and
Training, (IV) Certifications and
Professional Licenses, (V) Employment
Record, (VI) References, and (VII)
General Questions, including clarifying
comments if applicable. The
Background section collects name,
address, telephone and citizenship
information, as well as the position for
which the applicant is applying and the
applicant’s willingness to travel. The
Job Preferences section asks about the

type of employment desired (e.g.,
permanent or temporary; full or part-
time; and desired compensation). The
Education and Training section collects
detailed information on the applicant’s
educational history and skills set. The
Certifications and Professional Licenses
section collects information on when an
applicant’s current certification(s) and
license(s) were issued and expire. The
Employment Record section collects a
chronological summary of work
experience. The References section
collects information on three references.
The General Questions section collects
information such as criminal records;
discharges or terminations from
employment; retirement annuity status
from the DC or federal governments or
the military; relationships to or
acquaintances with Board staff or with
officers and directors of financial
institutions; and ownership interest that
the applicant, their spouse, or their
child[ren] holds in certain financial
institutions.

The FR 28 application form may be
completed online through the Taleo
submission website, or in hardcopy by
PDF. If the applicant completes the
online version of the application
through Taleo, they will initially be
asked to upload a resume and to
complete the first four sections of the
application; it is not until the applicant
is asked to interview that they will be
instructed to complete the remaining
sections of the application. If
completing the PDF version of the FR 28
application form, the applicant will fill
out all seven sections in their entirety
but may not be asked to supply a
resume.

The FR 28s is a voluntary form that
comprises four sections seeking the
following information: Name and
gender, for which applicants are asked
to check either the box that corresponds
to their gender or the box for “I do not
wish to disclose”; the position for
which the applicant is applying;
ethnicity self-identification, for which
applicants are asked to choose from
among Hispanic or Latino, Not Hispanic
or Latino, or “I do not wish to disclose”;
and race self-identification, for which
applicants are asked to choose one or
more from among American Indian or
Alaskan Native; Asian; Black or African-
American; Native Hawaiian or Other
Pacific Islander; and White or to select
“I do not wish to disclose.” The Board
uses this information to comply with
federal equal employment opportunity
(EEO) recordkeeping and reporting
requirements and other legal
requirements, as well as an input to its
self-analysis of hiring practices.
Information collected on the FR 28s has

no bearing on the determination of an
applicant’s job-related qualifications
and completion of the self-identification
form is voluntary.

The FR 28i survey comprises three
sections in which research assistant
(RA) candidates are (i) asked to rate
their level of interest in categories of
economics and related research areas;
(ii) provided the option to expand upon
certain qualifying characteristics
indicated as important to the Board; and
(iii) asked to rate their experience with
various software packages and statistical
programming languages. The FR 28i
helps to streamline the RA recruitment
process.

The FR 28c conflicts of interest form
comprises four sections and collects
information from external applicants
after they have been selected for an
interview at the Board regarding certain
financial interests held by the applicant,
their spouse, and their minor child(ren);
immediate family members who are
involved in related businesses (e.g.,
whether a spouse, parent, child, or
sibling is an employee, officer, director
or trustee of any bank); compensated
outside employment and
uncompensated positions that the
applicant participates in (aside from
positions with religious, social,
fraternal, or political entities); and other
situations, arrangements, or investments
the applicant believes could pose a
conflict of interest based on the duties
of the position for which they are
applying. The purpose of the FR 28c
form is to determine whether a conflict
of interest exists that would impact the
applicant’s ability to fulfill the
responsibilities associated with the
position for which they have applied.

Legal authorization and
confidentiality: The FR 28 form, the FR
28i survey, and the FR 28s form are
authorized by Sections 10 and 11(l) of
the Federal Reserve Act, 12 U.S.C. 244
and 248 (1), which provide the Board
broad authority over employment of
staff. The FR 28c form is also authorized
by Section 10 of the Federal Reserve
Act, 12 U.S.C. 244, which provides that
the Board’s determination with respect
to the “employment, compensation,
leave, and expenses [of its members and
employees] shall be governed solely by
the provisions of this chapter and rules
and regulations of the Board not
inconsistent therewith.” In addition,
under regulations promulgated by the
Office of Government Ethics (“OGE”’)
pursuant to 5 U.S.C. 7301, each
executive agency’s designated ethics
officer is required to provide “advice
and counseling to prospective ...
employees regarding government ethics
laws and regulations” and to “maintain


https://www.federalreserve.gov/apps/reportforms/review.aspx
https://www.federalreserve.gov/apps/reportforms/review.aspx
https://www.federalreserve.gov/apps/reportforms/review.aspx
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records of agency ethics program
activities” (5 CFR 2638.104(c)(2) and
(4)).

The obligation to respond to the FR 28
form, the FR 28c form, and to the
questions in Sections I and III of the FR
28i survey is required to obtain the
benefit of Board employment. The
obligation to respond to the questions in
Section II of the FR 28i survey and the
obligation to disclose gender, race, and
ethnicity on the FR 28s form is
voluntary.

Certain information provided on the
FR 28 and the FR 28i forms may be kept
confidential under exemption (b)(6) of
the Freedom of Information Act (FOIA),
which protects information in
“personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy” (5 U.S.C.
552(b)(6)). For example, the release of
information such as an applicant’s home
address and phone number, as well as
personal information regarding the
applicant’s references, would likely
constitute a clearly unwarranted
invasion of personal privacy and,
accordingly, would be kept confidential.
However, the release of information
such as the educational and professional
qualifications of successful applicants
would not likely constitute a clearly
unwarranted invasion of personal
privacy and, therefore, would not be
treated as confidential under the FOIA.

Generally, information provided on
the FR 28¢ form may be kept
confidential pursuant to exemption 6 of
the FOIA. In addition, financial
information collected on the form (such
as confidential details about the shares
an applicant, their spouse, or their
minor child owns in a bank) may be
withheld under exemption 4 of the
FOIA, which protects “financial
information obtained from a person
[that is] privileged and confidential” (5
U.S.C. 552(b)(4)). Information provided
on the 28s would be kept confidential
under exemption 6 of the FOIA to the
extent release of such information
would constitute a clearly unwarranted
invasion of personal privacy and is not
otherwise required under federal law.

The information collected on the FR
28, the FR 28c, the FR 28i, and the FR
28s forms will be maintained in a
“system of records”” within the meaning
of the Privacy Act, 5 U.S.C. 552a(a)(5),
and a Privacy Act statement will
accompany each of the four forms that
respectively comprise this information
collection. The Board may disclose the
information collected on these forms,
including confidential information
withheld from the public under a FOIA
exemption, to third parties in

accordance with the Privacy Act’s
“routine use” disclosure provisions, 5
U.S.C. 552a(a)(7) and (b)(3), which
permit the disclosure of a record for a
purpose that is compatible with the
purpose for which the record was
collected. The routine uses that would
permit the disclosure of the information
collected on each form are listed in the
specific system of records notices
(SORNSs) that apply to each form. For
the FR 28, the FR 28c, the FR 28i, and
the FR 28s, the information collected
will be stored in the SORN entitled
“BGFRS-1, FRB—Recruiting and
Placement Records,” located here:
https://www.federalreserve.gov/files/
BGFRS-1-recruiting-and-placement-
records.pdf. The information collected
on the FR 28c will also be stored in the
SORN titled “BGFRS-41, FRB-Ethics
Program Records,”” located here: https://
www.federalreserve.gov/files/BGFRS-41-
FRB-Ethics-Program-Records.pdf. If the
applicant is hired, the information
provided on the FR 28s may also be
stored in the SORN titled “BGFRS-24:
FRB—EEO General Files,” located here:
https://www.federalreserve.gov/files/
BGFRS-24-eeo-general-files.pdf.

Specifically, the BGFRS—-1 and the
BGFRS—41 SORNs provide that the
information may be disclosed outside
the Board in accordance with general
routine uses A, B, C, D, E, F, G, H, I, and
] (see “General Routine Uses of Board
Systems of Records available at https://
www.federalreserve.gov/files/SORN-
page-general-routine-uses-of-board-
systems-of-records.pdf). The BGFRS-24
SORN provides that the information
may be disclosed outside the Board in
accordance with general routine uses A,
B,C,D,E,F,G,]I, and J (see id.). The
BGFRS-1 SORN also provides that all or
part of the record may be disclosed
outside of the Board in order to disclose
information to any source from which
additional information is requested (to
the extent necessary to identify the
individual, inform the source of the
purpose(s) of the request, and identify
the type of information requested),
when necessary to obtain information
relevant to a Board decision to hire or
retain an employee, issue a security
clearance, conduct a security or
suitability investigation of an
individual, classify jobs, let a contract,
or issue a license, grant or other benefit.

Current actions: On November 24,
2020, the Board published a notice in
the Federal Register (85 FR 75016)
requesting public comment for 60 days
on the extension, with revision, of the
FR 28. There are no revisions to the
questions asked or the information
collected on the FR 28i survey.
However, as part of this OMB

authorization, the Board has added the
FR 28c conflicts of interest form to this
information collection, as it was
previously collected pursuant to a
separate OMB authorization, because
the FR 28c form is associated with the
application process. In addition, the
Board has revised the FR 28 application
form to remove the three conflicts of
interest questions on the FR 28
application form. Given that detailed
information on potential conflicts
would no longer be collected on the FR
28 application form, the Board has
amended the FR 28c form to delete the
instruction that applicants provide
additional information on conflicts of
interest “not previously described on
your employment application (FR 28).”
The Board has also revised the hardcopy
PDF version of the FR 28s voluntary
form so that, regardless of the ethnicity
identified by the applicant, the
applicant would also be asked to
voluntarily identify their race, in order
to comport with the standards set out by
OMB, which aligns with the similar
form approved by OMB (the Standard
Form 181) and the electronic version of
the FR 28s form in the Taleo application
submission portal. In addition, the legal
authorization cited on the face of the FR
28s form (both the hardcopy PDF
version and the electronic version in the
Taleo portal) would be updated to
reflect that the collection of information
is authorized pursuant to sections 10
and 11(l) of the Federal Reserve Act, 12
U.S.C. 244 and 238(1). The comment
period for this notice expired on January
25, 2021. The Board did not receive any
comments. The revisions will be
implemented as proposed.

Board of Governors of the Federal Reserve
System, March 26, 2021.
Michele Taylor Fennell,
Deputy Associate Secretary of the Board.
[FR Doc. 2021-06636 Filed 3—30-21; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies


https://www.federalreserve.gov/files/BGFRS-1-recruiting-and-placement-records.pdf
https://www.federalreserve.gov/files/BGFRS-1-recruiting-and-placement-records.pdf
https://www.federalreserve.gov/files/BGFRS-1-recruiting-and-placement-records.pdf
https://www.federalreserve.gov/files/BGFRS-41-FRB-Ethics-Program-Records.pdf
https://www.federalreserve.gov/files/BGFRS-41-FRB-Ethics-Program-Records.pdf
https://www.federalreserve.gov/files/BGFRS-41-FRB-Ethics-Program-Records.pdf
https://www.federalreserve.gov/files/BGFRS-24-eeo-general-files.pdf
https://www.federalreserve.gov/files/BGFRS-24-eeo-general-files.pdf
https://www.federalreserve.gov/files/SORN-page-general-routine-uses-of-board-systems-of-records.pdf
https://www.federalreserve.gov/files/SORN-page-general-routine-uses-of-board-systems-of-records.pdf
https://www.federalreserve.gov/files/SORN-page-general-routine-uses-of-board-systems-of-records.pdf
https://www.federalreserve.gov/files/SORN-page-general-routine-uses-of-board-systems-of-records.pdf

16730

Federal Register/Vol. 86, No. 60/ Wednesday, March

31, 2021/ Notices

owned by the bank holding company,
including the companies listed below.

The public portions of the
applications listed below, as well as
other related filings required by the
Board, if any, are available for
immediate inspection at the Federal
Reserve Bank(s) indicated below and at
the offices of the Board of Governors.
This information may also be obtained
on an expedited basis, upon request, by
contacting the appropriate Federal
Reserve Bank and from the Board’s
Freedom of Information Office at
https://www.federalreserve.gov/foia/
request.htm. Interested persons may
express their views in writing on the
standards enumerated in the BHC Act
(12 U.S.C. 1842(c)).

Comments regarding each of these
applications must be received at the
Reserve Bank indicated or the offices of
the Board of Governors, Ann E.
Misback, Secretary of the Board, 20th
Street and Constitution Avenue NW,
Washington DC 20551-0001, not later
than April 30, 2021.

A. Federal Reserve Bank of New York
(Ivan Hurwitz, Senior Vice President) 33
Liberty Street, New York, New York
10045-0001. Comments can also be sent
electronically to
Comments.applications@ny.frb.org.

1. M&T Bank Corporation, Buffalo,
New York; to acquire People’s United
Financial Inc., and thereby indirectly
acquire People’s United Bank National
Association, both of Bridgeport,
Connecticut.

Board of Governors of the Federal Reserve
System, March 26, 2021.

Michele Taylor Fennell,

Deputy Associate Secretary of the Board.
[FR Doc. 2021-06641 Filed 3—-30-21; 8:45 am]
BILLING CODE P

FEDERAL RESERVE SYSTEM

Agency Information Collection
Activities: Announcement of Board
Approval Under Delegated Authority
and Submission to OMB

AGENCY: Board of Governors of the
Federal Reserve System.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
adopting a proposal to extend for three
years, without revision, the Reporting,
Recordkeeping, and Disclosure
Requirements Associated with
Regulation BB (FR BB; OMB No. 7100—
0197).

FOR FURTHER INFORMATION CONTACT:
Federal Reserve Board Clearance
Officer—Nuha Elmaghrabi—Office of
the Chief Data Officer, Board of
Governors of the Federal Reserve

System, Washington, DC 20551, (202)
452-3829. Office of Management and
Budget (OMB) Desk Officer—Shagufta
Ahmed—Office of Information and
Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, Room 10235,
725 17th Street NW, Washington, DC
20503, or by fax to (202) 395-6974.
SUPPLEMENTARY INFORMATION: On June
15, 1984, OMB delegated to the Board
authority under the PRA to approve and
assign OMB control numbers to
collections of information conducted or
sponsored by the Board. Board-
approved collections of information are
incorporated into the official OMB
inventory of currently approved
collections of information. The OMB
inventory, as well as copies of the PRA
Submission, supporting statements, and
approved collection of information
instrument(s) are available at https://
www.reginfo.gov/public/do/PRAMain.
These documents are also available on
the Federal Reserve Board’s public
website at https://
www.federalreserve.gov/apps/
reportforms/review.aspx or may be
requested from the agency clearance
officer, whose name appears above.

Final Approval Under OMB Delegated
Authority of the Extension for Three
Years, Without Revision, of the
Following Information Collection

Report title: Reporting,
Recordkeeping, and Disclosure
Requirements Associated with
Regulation BB.

Agency form number: FR BB.

OMB control number: 7100-0197.

Frequency: Annually.

Respondents: State Member Banks
(SMBs), with the exception of special
purpose banks that do not perform
commercial or retail banking services by
granting credit to the public in the
ordinary course of business, other than
as incident to their specialized
operations. These banks include
bankers’ banks and banks that engage
only in one or more of the following
activities: Providing cash management
controlled disbursement services or
serving as correspondent banks, trust
companies, or clearing agents.

Estimated number of respondents:
Assessment area delineation, 117; Loan
data: Small business and small farm,
113; Loan data: Community
development, 98; Loan data: Home
Mortgage Disclosure Act (HMDA) out of
Metropolitan Statistical Areas (MSA),
117; Request for designation as a
wholesale or a limited purpose bank, 1;
Request for strategic plan approval, 2;
Affiliate lending data, 5; Data on
lending by a consortium or a third party,

12; Small business and small farm loan
register, 113; Consumer loan data, 28;
Other loan data, 20; and Public file and
public notice, 778.

Estimated average hours per response:
Assessment area delineation, 2; Loan
data: Small business and small farm, 8;
Loan data: Community development,
13; Loan data: HMDA out of MSA, 253;
Request for designation as a wholesale
or a limited purpose bank, 4; Request for
strategic plan approval, 275; Affiliate
lending data, 38; Data on lending by a
consortium or a third party, 17; Small
business and small farm loan register,
219; Consumer loan data, 326; Other
loan data, 25; and Public file and public
notice, 10.

Estimated annual burden hours:
Assessment area delineation, 234; Loan
data: Small business and small farm,
904; Loan data: Community
development, 1,274; Loan data: HMDA
out of MSA, 29,601; Request for
designation as a wholesale or a limited
purpose bank, 4; Request for strategic
plan approval, 550; Affiliate lending
data, 190; Data on lending by a
consortium or a third party, 204; Small
business and small farm loan register,
24,747; Consumer loan data, 9,128;
Other loan data, 500; and Public file and
public notice, 7,780.

General description of report: The
Community Reinvestment Act (CRA)
directs the Board, the Federal Deposit
Insurance Corporation, and the Office of
the Comptroller of the Currency
(collectively, the agencies) to evaluate
financial institutions’ (banks and
savings associations) records of helping
to meet the credit needs of their entire
communities, including low- and
moderate-income areas, consistent with
the safe and sound operation of the
institutions. The CRA is implemented
through regulations issued by the
agencies. The Board’s regulation applies
to SMBs.

Legal authorization and
confidentiality: The FR BB is authorized
by section 806 of the CRA, which
permits the Board to issue “[r]egulations
to carry out the purposes of [the
CRA]”; 1 section 11 of the Federal
Reserve Act, which permits the Board to
“require such statements and reports as
it deems necessary”’ of state member
banks; 2 and section 9 of the Federal
Reserve Act, which permits the Board to
examine state member banks.3

Most of the recordkeeping, reporting,
and disclosure requirements of
Regulation BB are mandatory. However,
there are several limited parts of the

112 U.S.C. 2905.
212 U.S.C. 248(a)(1).
312 U.S.C. 325.


https://www.federalreserve.gov/apps/reportforms/review.aspx
https://www.federalreserve.gov/apps/reportforms/review.aspx
https://www.federalreserve.gov/apps/reportforms/review.aspx
https://www.federalreserve.gov/foia/request.htm
https://www.federalreserve.gov/foia/request.htm
https://www.reginfo.gov/public/do/PRAMain
https://www.reginfo.gov/public/do/PRAMain
mailto:Comments.applications@ny.frb.org
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collection that are required to obtain a
benefit: Specifically, the request for
designation as a wholesale or limited
purpose bank, the strategic plan, and the
recordkeeping and reporting
requirements associated with data
regarding consumer loans and lending
performance, affiliate lending data, and
data on lending by a consortium or a
third party.

Most of the information collected
under Regulation BB is not considered
confidential. However, if a respondent
elects to submit a strategic plan
pursuant to 12 CFR 228.27, the
respondent may submit additional
information to the Board relating to the
strategic plan on a confidential basis, so
long as the goals in the plan are
sufficiently specific to enable the public
and the Board to judge the merits of the
plan. The Board will determine whether
the additional information is entitled to
confidential treatment on a case-by-case
basis.

To the extent a respondent submits
information contained in or related to
examination, operating, or condition
reports prepared by, or on behalf of, or
for the use of an agency responsible for
the regulation or supervision of
financial institutions, the respondent
may request confidential treatment
pursuant to exemption 8 of the Freedom
of Information Act (FOIA).4 To the
extent a respondent submits nonpublic
commercial or financial information
which is both customarily and actually
treated as private by the respondent, the
respondent may request confidential
treatment pursuant to exemption 4 of
the FOIA.5

Current actions: On December 11,
2020, the Board published an initial
notice in the Federal Register (85 FR
80097) requesting public comment for
60 days on the extension, without
revision, of the FR BB. The comment
period for this notice expired on
February 9, 2021. The Board did not
receive any comments. The Board
adopted the extension, without revision,
of the FR BB as originally proposed.

Board of Governors of the Federal Reserve
System, March 25, 2021.

Michele Taylor Fennell,

Deputy Associate Secretary of the Board.
[FR Doc. 2021-06549 Filed 3—-30-21; 8:45 am]
BILLING CODE 6210-01-P

45 U.S.C. 552(b)(8).
55 U.S.C. 552(b)(4).

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Temporary Halt in Residential
Evictions To Prevent the Further
Spread of COVID-19

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Agency order.

SUMMARY: The Centers for Disease
Control and Prevention (CDC), located
within the Department of Health and
Human Services (HHS) announces the
extension of an Order under Section 361
of the Public Health Service Act to
temporarily halt residential evictions to
prevent the further spread of COVID-19.
DATES: This Order is effective April 1,
2021 through June 30, 2021.

FOR FURTHER INFORMATION CONTACT:
Tiffany Brown, Acting Deputy Chief of
Staff, Centers for Disease Control and
Prevention, 1600 Clifton Road NE, MS
H21-10, Atlanta, GA 30329. Phone:
404-639-7000. Email: cdcregulations@
cdc.gov.

SUPPLEMENTARY INFORMATION:

Background

This Order further extends the
original temporary eviction moratorium
Order published on September 4, 2020,
as initially extended by the
Consolidated Appropriations Act, 2021,
and further extended by the Order
published on January 29, 2021 set to
expire on March 31, 2021, with
modifications through June 30, 2021.
Because of COVID-19, household
crowding and transmission, and the
increased risk of individuals sheltering
in close quarters in congregate settings
such as homeless shelters, which may
be unable to provide adequate social
distancing as populations increase,
extending the temporary halt on
evictions, subject to further extension,
modification, or rescission, is
appropriate.

The Order is extended through June
30, 2021 based on current and projected
epidemiological context of SARS-CoV-2
transmission throughout the United
States. Although daily incidence of
COVID-19 decreased and plateaued
between January and March 25, 2021,
widespread transmission continues at
high levels, making the Order still
necessary, especially given that
previous plateaus have led to secondary
and tertiary phases of acceleration.

A copy of the Order is provided
below. A copy of the signed Order and

the Declaration can be found at: https://
www.cdc.gov/coronavirus/2019-ncov/
covid-eviction-declaration.html.

Centers for Disease Control and
Prevention Department of Health and
Human Services

Order Under Section 361 of the Public
Health Service Act (42 U.S.C. 264) and
42 Code of Federal Regulations 70.2

Temporary Halt in Residential
Evictions To Prevent the Further
Spread of COVID-19

Summary

Subject to the limitations under
“Applicability,” a landlord, owner of a
residential property, or other person !
with a legal right to pursue eviction or
possessory action, shall not evict any
covered person from any residential
property in any jurisdiction to which
this Order applies during the effective
period of the Order.

Definitions

“Available government assistance”
means any governmental rental or
housing payment benefits available to
the individual or any household
member.

“Available housing” means any
available, unoccupied residential
property, or other space for occupancy
in any seasonal or temporary housing,
that would not violate federal, state, or
local occupancy standards and that
would not result in an overall increase
of housing cost to such individual.

“Covered person” 2 means any tenant,
lessee, or resident of a residential
property who provides to their landlord,
the owner of the residential property, or
other person with a legal right to pursue

1For purposes of this Order, “person” includes
corporations, companies, associations, firms,
partnerships, societies, and joint stock companies,
as well as individuals.

2This definition is based on factors that are
known to contribute to evictions and thus increase
the need for individuals to move into close quarters
in new congregate or shared living arrangements or
experience homelessness. Individuals who suffer
job loss, have limited financial resources, are low
income, or have high out-of-pocket medical
expenses are more likely to be evicted for
nonpayment of rent than others not experiencing
these factors. See Desmond, M., Gershenson, C.,
Who gets evicted? Assessing individual,
neighborhood, and network factors, Soc Sci Res.
2017;62:362-377. d0i:10.1016/
j.ssresearch.2016.08.017, (identifying job loss as a
possible predictor of eviction because renters who
lose their jobs experience not only a sudden loss of
income but also the loss of predictable future
income). According to one survey, over one quarter
(26%) of respondents also identified job loss as the
primary cause of homelessness. See 2019 San
Francisco Homeless Count & Survey
Comprehensive Report, Applied Survey Research,
at 22, https://hsh.sfgov.org/wp-content/uploads/
2020/01/2019HIRDReport_SanFrancisco_
FinalDraft-1.pdf. (last viewed Mar. 24, 2021).


https://hsh.sfgov.org/wp-content/uploads/2020/01/2019HIRDReport_SanFrancisco_FinalDraft-1.pdf
https://hsh.sfgov.org/wp-content/uploads/2020/01/2019HIRDReport_SanFrancisco_FinalDraft-1.pdf
https://hsh.sfgov.org/wp-content/uploads/2020/01/2019HIRDReport_SanFrancisco_FinalDraft-1.pdf
https://www.cdc.gov/coronavirus/2019-ncov/covid-eviction-declaration.html
https://www.cdc.gov/coronavirus/2019-ncov/covid-eviction-declaration.html
https://www.cdc.gov/coronavirus/2019-ncov/covid-eviction-declaration.html
mailto:cdcregulations@cdc.gov
mailto:cdcregulations@cdc.gov
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eviction or a possessory action,? a
declaration under penalty of perjury
indicating that:

(1) The individual has used best
efforts to obtain all available
government assistance for rent or
housing;

(2) The individual either (i) earned no
more than $99,000 (or $198,000 if filing
jointly) in Calendar Year 2020, or
expects to earn no more than $99,000 in
annual income for Calendar Year 2021
(or no more than $198,000 if filing a
joint tax return),* (ii) was not required
to report any income in 2020 to the U.S.
Internal Revenue Service, or (iii)
received an Economic Impact Payment
(stimulus check).56

(3) The individual is unable to pay the
full rent or make a full housing payment
due to substantial loss of household
income, loss of compensable hours of
work or wages, a lay-off, or
extraordinary 7 out-of-pocket medical
expenses;

3 As used throughout this Order, this would
include, without limitation, an agent or attorney
acting on behalf of the landlord or the owner of the
residential property.

4 According to one study, the national two-
bedroom housing wage in 2020 was $23.96 per hour
(approximately, $49,837 annually), meaning that an
hourly wage of $23.96 was needed to afford a
modest two-bedroom house without spending more
than 30% of one’s income on rent. The hourly wage
needed in Hawaii (the highest cost U.S. State for
rent) was $38.76 (approximately $80,621 annually).
See Out of Reach: How Much do you Need to Earn
to Afford a Modest Apartment in Your State?,
National Low Income Housing Coalition, https://
reports.nlihc.org/oor (last visited Mar. 23, 2021). As
further explained herein, because this Order is
intended to serve the critical public health goal of
preventing evicted individuals from potentially
contributing to the interstate spread of COVID-19
through movement into close quarters in new
congregate, shared housing settings, or though
homelessness, the higher income thresholds listed
here have been determined to better serve this goal.

5“Stimulus check” includes payments made
pursuant to Section 2201 of the CARES Act, to
Section 9601 of the American Rescue Plan Act of
2021, or to any similar federally authorized
payments made to individual natural persons in
2020 and 2021. Eligibility for the 2020 or 2021
stimulus checks has been based on an income that
is equal to or lower than the income thresholds
described above and does not change or expand
who is a covered person under this Order since it
was entered into on September 4, 2020.

6 A person is likely to qualify for protection under
this Order if they receive the following benefits: (a)
Temporary Assistance for Needy Families (TANF);
(b) Supplemental Nutrition Assistance Program
(SNAP); (c) Supplemental Security Income (SSI); or
(d) Supplemental Security Disability Income (SSDI)
to the extent that income limits for these programs
are less than or equal to the income limits for this
Order. However, it is the individual’s responsibility
to verify that their income is within the income
limits described.

7 Extraordinary expenses are defined as those that
prevented you from paying some or all of your rent
or providing for other basic necessities like food
security. To qualify as an extraordinary medical
expense, the unreimbursed medical expense is on
that is likely to exceed 7.5% of one’s adjusted gross
income for the year.

(4) The individual is using best efforts
to make timely partial payments that are
as close to the full payment as the
individual’s circumstances may permit,
taking into account other
nondiscretionary expenses; and

(5) Eviction would likely render the
individual homeless—or force the
individual to move into and live in
close quarters in a new congregate or
shared living setting—because the
individual has no other available
housing options.

“Evict” and “Eviction” means any
action by a landlord, owner of a
residential property, or other person
with a legal right to pursue eviction or
possessory action, to remove or cause
the removal of a covered person from a
residential property. This definition also
does not prohibit foreclosure on a home
mortgage.

“Residential property” means any
property leased for residential purposes,
including any house, building, mobile
home or land in a mobile home park,?
or similar dwelling leased for residential
purposes, but shall not include any
hotel, motel, or other guest house rented
to a temporary guest or seasonal tenant
as defined under the laws of the state,
territorial, tribal, or local jurisdiction.

“State” shall have the same definition
as under 42 CFR 70.1, meaning “any of
the 50 states, plus the District of
Columbia.”

“U.S. territory” shall have the same
definition as under 42 CFR 70.1,
meaning “any territory (also known as
possessions) of the United States,
including American Samoa, Guam, the
Northern Mariana Islands, the
Commonwealth of Puerto Rico, and the
U.S. Virgin Islands.”

Statement of Intent

This Order shall be interpreted and
implemented in a manner as to achieve
the following objectives:

e Mitigating the spread of COVID-19
within crowded, congregate or shared
living settings, or through unsheltered
homelessness;

e Mitigating the further spread of
COVID-19 from one state or territory
into any other state or territory;

o Mitigating the further spread of
COVID-19 by temporarily suspending
the eviction of covered persons from
residential property for nonpayment of
rent; and

e Supporting response efforts to
COVID-19 at the federal, state, local,
territorial, and tribal levels.

8Mobile home parks may also be referred to as
manufactured housing communities.

Background

There is currently a pandemic of a
respiratory disease (“COVID-19"")
caused by a novel coronavirus (SARS-
COV-2) that has now spread globally,
including cases reported in all fifty
states within the United States, plus the
District of Columbia and U.S. territories.
As of March 25, 2021, there have been
almost 125 million cases of COVID-19
globally, resulting in over 2,700,000
deaths.® Over 29,700,000 cases have
been identified in the United States,
with new cases reported daily, and over
540,000 deaths due to the disease.10
Although transmission has decreased
since a peak in January 2021, the
current number of cases per day remains
almost twice as high as the initial peak
in April 2020 and transmission rates are
similar to the second peak in July 2020.

The virus that causes COVID-19
spreads very easily and sustainably
between people who are in close contact
with one another (within about 6 feet),
mainly through respiratory droplets
produced when an infected person
coughs, sneezes, or talks. Individuals
without symptoms can also spread the
virus.1® Among adults, the risk for
severe illness from COVID-19 increases
with age, with older adults at highest
risk. Severe illness means that persons
with COVID-19 may require
hospitalization, intensive care, or a
ventilator to help them breathe, and
may be fatal. People of any age with
certain underlying medical conditions
(e.g. cancer, obesity, serious heart
conditions, or diabetes) are at increased
risk for severe illness from COVID-19.12

COVID-19 presents a historic threat to
public health, and COVID-19 cases have
been detected in every county in the
continental United States.13 Between
December 2020 and January 2021, the
number of deaths per day from COVID-
19 consistently exceeded any other

9 COVID-19 Dashboard by the Center for Systems
Science and Engineering (CSSE) at Johns Hopkins
University (JHU), Johns Hopkins Coronavirus
Resource Center, https://coronavirus.jhu.edu/
map.html (last visited Mar. 25, 2021).

10 COVID Data Tracker, Centers for Disease
Control and Prevention, https://covid.cdc.gov/
covid-data-tracker/#datatracker-home (last visited
Mar. 25, 2021).

11Johansson MA, Quandelacy TM, Kada S, et al.
SARS-CoV-2 Transmission From People Without
COVID-19 Symptoms. JAMA Netw Open.
2021;4(1):62035057. doi:10.1001/
jamanetworkopen.2020.35057

12 People with Certain Medical Conditions,
Centers for Disease Control and Prevention, https://
www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/people-with-medical-conditions.html
(last updated Mar. 15, 2021).

13 US COVID-19 cases and deaths by state,
USAFacts, https://usafacts.org/visualizations/
coronavirus-covid-19-spread-map/ (last visited Mar.
24, 2021).
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cause.'* Although transmission levels
have decreased since January, between
February 25 and March 25, 2021, the
daily incidence of COVID-19 remained
comparable to the summer peak of
transmission in July 2020, which is
higher than the daily incidence when
the Order initially took effect in
September, 2020. Furthermore, 37% of
counties in the United States are
categorized as experiencing “high”
transmission (over 100 cases per
100,000 people or greater than 10% test
positivity) and an additional 30% of
counties are categorized as experiencing
“substantial” transmission (50-99.99
cases per 100,000 people or 8-9.99%
test positivity).1® No counties are
currently considered free of spread, and
only 8% of counties are considered to
have low transmission.6

Two-dose mRNA COVID-19
vaccination became available in
December 2020 and as of March 27,
2021 over 50 million people in the
United States (more than 15% of the
population) have been fully
immunized.1” In February 2021, a single
dose COVID-19 vaccine also became
available. CDC continues to update
guidance for COVID-19 precautions
among individuals who have been fully
vaccinated; however, currently there are
no recommended changes to COVID-19
prevention recommendations related to
activities in public, such as avoiding
crowded and poorly ventilated places.
This is particularly important given
continued transmission. Even as
COVID-19 vaccines continue to be
distributed, it remains critical to
maintain COVID-19 precautions to
avoid further rises in transmission and
to guard against yet another increase in
the rates of new infections. It is
important to note that despite higher
rates of vaccine coverage, the
simultaneous roll-back of community
mitigation efforts may continue to
expose vulnerable populations, such as
those targeted in this Order, to higher-
than-average COVID-19 rates. It is
important to note that despite higher
rates of vaccine coverage, the
simultaneous roll-back of community
mitigation efforts may continue to
expose vulnerable populations, such as

14 Woolf SH, Chapman DA, Lee JH. COVID-19 as
the Leading Cause of Death in the United States.
JAMA. 2021;325(2):123-124. d0i:10.1001/
jama.2020.24865.

15 COVID-19 Integrated County View, Centers for
Disease Control and Prevention, https://
covid.cdc.gov/covid-data-tracker/#county-view (last
visited Mar. 22, 2021).

16 ]d.
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those targeted in this Order, to higher-
than-average COVID-19 rates.18

In recent months, new variants of
SARS-CoV-2 have also emerged
globally.1® Epidemiological evaluation
of these variants shows increased
transmissibility as well as possible
increased mortality. The current
substantial levels of transmission and
the emergence of variants highlight the
persistent and dynamic nature of the
pandemic and the need for continued
protections.

To respond to this public health
threat, Federal, state, and local
governments have taken unprecedented
or exceedingly rare actions, including
border closures, restrictions on travel,
stay-at-home orders, mask requirements,
and eviction moratoria. In particular,
the COVID-19 pandemic has triggered
unprecedented restrictions on interstate
and foreign travel. For example, many
states require travelers arriving from
other states to obtain negative test
results and/or quarantine upon
arrival.20 For international travel, all
passengers age two or older—including
U.S. citizens—must obtain a negative
test result or show proof of recovery
before they may board a flight to the
United States.2! Despite the need for
travel precautions, airport use has
increased in recent weeks, leading to
heightened concerns of interstate
transmission.22 SARS-CoV-2
transmission, behavior change, and
travel restrictions have devastated
industries that depend on the movement
of people, such as the travel, leisure,
and hospitality.2? Ten months after the
initial wave of closures due to COVID-
19, over 16 percent of the hospitality
and leisure sector’s labor force was

18 COVID Data Tracker, Centers for Disease
Control and Prevention, https://covid.cdc.gov/
covid-data-tracker/#datatracker-home (last visited
Mar. 25, 2021).

19 Abdool Karim SS, de Oliveira T. New SARS—
CoV-2 Variants—Clinical, Public Health, and
Vaccine Implications [published online ahead of
print, 2021 Mar 24]. N Engl ] Med. 2021;10.1056/
NEJMc2100362. doi:10.1056/NEJMc2100362.

20 Travel During COVID-19, Centers for Disease
Control and Prevention, https://www.cdc.gov/
coronavirus/2019-ncov/travelers/travel-during-
covid19.html (last updated Feb. 16, 2021).

21]d.

22 Gecelia Smith-Schoenwalder, CDC Urges
Americans to Avoid Travel as Airport Screenings
Approach Pandemic Peak, U.S. News, https://
www.usnews.com/news/health-news/articles/2021-
03-22/cdc-urges-americans-to-avoid-travel-as-
airport-screenings-approach-pandemic-peak (last
visited Mar. 26, 2021).

23 Aaron Klein & Ember Smith, Explaining the
economic impact of COVID-19: Core industries and
the Hispanic workforce, Brookings Institute, https://
www.brookings.edu/research/explaining-the-
economic-impact-of-covid-19-core-industries-and-
the-hispanic-workforce/ (last visited Mar. 23, 2021).

unemployed.24 The persistent spread of
COVID-19 continues to necessitate
preventive action.

In the context of a pandemic, eviction
moratoria—like quarantine, isolation,
and social distancing—can be an
effective public health measure utilized
to prevent the spread of communicable
disease. Eviction moratoria facilitate
self-isolation by people who become ill
or who are at risk for severe illness from
COVID-19 due to an underlying
medical condition. They also allow state
and local authorities to more easily
implement, as needed, stay-at-home and
social distancing directives to mitigate
the community spread of COVID-19.

Congress passed the Coronavirus Aid,
Relief, and Economic Security (CARES)
Act (Pub. L. 116-136) to aid individuals
and businesses adversely affected by
COVID-19 in March 2020. Section 4024
of the CARES Act provided a 120-day
moratorium on eviction filings as well
as other protections for tenants in
certain rental properties with federal
assistance or federally related financing.
These protections helped alleviate the
public health consequences of tenant
displacement during the COVID-19
pandemic. The CARES Act eviction
moratorium expired on July 24, 2020.
The protections in the CARES Act
supplemented temporary eviction
moratoria and rent freezes implemented
by governors and other local officials
using emergency powers. Researchers
estimated that this temporary federal
moratorium provided relief to a material
portion of the nation’s roughly 43
million renters.2% The CARES act also
provided funding streams for emergency
rental assistance; surveys estimate that
this assistance became available to the
public through rental assistance
programs by July 2020.26

The federal moratorium provided by
the CARES Act, however, did not reach
all renters. Many renters who fell
outside the scope of the Federal
moratorium were instead protected
under state and local moratoria. In
August, it was estimated that as many
as 30—40 million people in America
could be at risk of eviction.27 In early

24 Labor Force Statistics from the Current
Population Survey, U.S. Bureau of Labor Statistics,
https://www.bls.gov/web/empsit/cpseea31.htm (last
updated Mar. 5, 2021).

25 See CARES Act Eviction Moratorium,
Congressional Research Service, https://
crsreports.congress.gov/product/pdf/IN/IN11320
(last visited Mar. 23, 2021).

26 Vincent Reina et al., COVID-19 Emergency
Rental Assistance: Analysis of a National Survey of
Programs, Research Brief, https://nlihc.org/sites/
default/files/HIP_NLIHC Furman_Brief FINAL.pdf
(last visited Mar. 26, 2021).

27 See Emily Benfer et al., The COVID-19 Eviction
Crisis: An Estimated 30-40 Million People in
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March, 2021, the Census Household
Pulse Survey estimated that over 4
million adults who are not current on
rent perceive that they are at imminent
risk of eviction.28 A wave of evictions
on that scale would be unprecedented
in modern times.29 A large portion of
those who are evicted may move into
close quarters in shared housing or, as
discussed below, become homeless,
thus becoming at higher risk of COVID-
19.

On September 4, 2020, the CDC
Director issued an Order temporarily
halting evictions in the United States for
the reasons described therein. That
Order was set to expire on December 31,
2020, subject to further extension,
modification, or rescission. Section 502
of Title V, Division N of the
Consolidated Appropriations Act, 2021
extended the Order until January 31,
2021. With the extension of the Order,
Congress also provided $25 billion for
emergency rental assistance for the
payment of rent and rental arrears.
Congress later provided an additional
$21.55 billion in emergency rental
assistance when it passed the American
Rescue Plan.

On January 29, 2021, following an
assessment of the ongoing pandemic,
the CDC Director renewed the Order
until March 31, 2021. This Order further
extends and modifies the prior Eviction
Moratoria until June 30, 2021, for the
reasons described herein, subject to
revision based on the changing public
health landscape. To the extent any
provision of this Order conflicts with
prior Orders, this Order is controlling.

Researchers estimate that, in 2020,
Federal, state, and local eviction
moratoria led to over one million fewer
evictions than the previous year.30
Additional research shows that, despite
the CDC eviction moratorium leading to
an estimated 50% decrease in eviction
filings compared to the historical
average, there have still been over
100,000 eviction filings since

America are at Risk, Aspen Institute, https://
www.aspeninstitute.org/blog-posts/the-covid-19-
eviction-crisis-an-estimated-30-40-million-people-
in-america-are-at-risk/ (last visited Mar. 23, 2021).

28 Household Pulse Survey, United States Census
Bureau, https://www.census.gov/data-tools/demo/
hhp/#/?measures=EVR (last visited Mar. 25, 2021).

29 As a baseline, approximately 900,000 renters
are evicted every year in the United States.
Princeton University Eviction Lab. National
Estimates: Eviction in America, The Eviction Lab:
Princeton University, https://evictionlab.org/
national-estimates/ (last visited Mar. 24, 2021).

30 Pete Hepburn & Renee Louis, Preliminary
Analysis: Six Months of the CDC Eviction
Moratorium, The Eviction Lab: Princeton
University, https://evictionlab.org/six-months-cdc/
(last visited Mar. 26, 2021).

September, suggesting high demand and
likelihood of mass evictions.3?

Eviction and Risk of COVID-19
Transmission

Evicted renters must move, which
leads to multiple outcomes that increase
the risk of COVID-19 spread.
Specifically, many evicted renters move
into close quarters in shared housing or
other congregate settings. According to
the Census Bureau American Housing
Survey, 32% of renters reported that
they would move in with friends or
family members upon eviction, which
would introduce new household
members and potentially increase
household crowding. Studies show that
COVID-19 transmission occurs readily
within households. The secondary
attack rate in households has been
estimated to be 17%, and household
contacts are estimated to be 6 times
more likely to become infected by an
index case of COVID-19 than other
close contacts. A study of pregnant
women in New York City showed that
women in large households (greater
number of residents per household)
were three times as likely to test
positive for SARS-CoV-2 than those in
smaller households, and those in
neighborhoods with greater household
crowding (£1 resident per room) were
twice as likely to test positive.

Throughout the United States,
counties with the highest proportion of
crowded households have experienced
COVID-19 mortality rates 2.6 times
those of counties with the lowest
proportion of crowded households.

Shared housing is not limited to
friends and family. It includes a broad
range of settings, including transitional
housing and domestic violence and
abuse shelters. Special considerations
exist for such housing because of the
challenges of maintaining social
distance. Residents often gather closely
or use shared equipment, such as
kitchen appliances, laundry facilities,
stairwells, and elevators. Residents may
have unique needs, such as disabilities,
chronic health conditions, cognitive
decline, or limited access to technology,
and thus may find it more difficult to
take actions to protect themselves from
COVID-19. CDC recommends that
shelters provide new residents with a
clean mask, keep them isolated from
others, screen for symptoms at entry, or
arrange for medical evaluations as
needed depending on symptoms.
Accordingly, an influx of new residents
at facilities that offer support services
could potentially overwhelm staff and,

31]d.

if recommendations are not followed,
lead to exposures.

Preliminary modeling projections and
observational data from COVID-19
incidence comparisons across states that
implemented and lifted eviction
moratoria indicate that evictions
substantially contribute to COVID-19
transmission. In mathematical models
where eviction led exclusively to
sharing housing with friends or family,
lifting eviction moratoria led to a 40%
increased risk of contracting COVID-19
among people who were evicted and
those with whom they shared housing
after eviction (pre-peer review).
Compared to a scenario where no
evictions occurred, the models also
predicted a 5-50% increased risk of
infection, even for those who did not
share housing, as a result of increased
overall transmission. The authors
estimated that anywhere from 1,000 to
100,000 excess cases per million
population could be attributable to
evictions depending on the eviction and
infection rates.

An analysis of observational data from
state-based eviction moratoria in the 43
states and the District of Columbia
showed significant increases in COVID—
19 incidence and mortality
approximately 2—3 months after eviction
moratoria were lifted (pre-peer review).
Specifically, the authors compared the
COVID-19 incidence and mortality rates
in states that lifted their moratoria with
the rates in states that maintained their
moratoria. In these models, the authors
controlled for time-varying indicators of
each state’s test count as well as major
public-health interventions including
lifting stay-at-home orders, school
closures, and mask mandates. After
adjusting for these other changes, they
found that the incidence of COVID-19
in states that lifted their moratoria was
1.6 times that of states that did not at
10 weeks post-lifting (95% CI 1.0, 2.3),
a ratio that grew to 2.1 at 216 weeks (CI
1.1, 3.9). Similarly, they found that
mortality in states that lifted their
moratoria was 1.6 times that of states
that did not at 7 weeks post-lifting (CI
1.2, 2.3), a ratio that grew to 5.4 at 216
weeks (CI 3.1, 9.3). The authors
estimated that, nationally, over 433,000
cases of COVID-19 and over 10,000
deaths could be attributed to lifting state
moratoria.32

32 Leifheit, Kathryn M. and Linton, Sabriya L. and
Raifman, Julia and Schwartz, Gabriel and Benfer,
Emily and Zimmerman, Frederick J and Pollack,
Craig, Expiring Eviction Moratoriums and COVID-
19 Incidence and Mortality (November 30, 2020).
Available at SSRN: https://ssrn.com/
abstract=3739576 or http://dx.doi.org/10.2139/
ssrn.3739576.
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Although data are limited, available
evidence suggests evictions lead to
interstate spread of COVID-19 in two
ways. First, an eviction may lead the
evicted members of a household to
move across state lines. Of the 35
million Americans who move each year,
15% move to a new state. Second, even
if a particular eviction, standing alone,
would not always result in interstate
displacement, the mass evictions that
would occur in the absence of this
Order would inevitably increase the
interstate spread of COVID-19. This
Order cannot effectively mitigate
interstate transmission of COVID-19
without covering intrastate evictions, as
the level of spread of SARS-CoV-2
resulting from these evictions can lead
to SARS-CoV-2 transmission across
state borders. Moreover, intrastate
spread facilitates interstate spread in the
context of communicable disease
spread, given the nature of infectious
disease. In the aggregate, the mass-scale
evictions that will likely occur in the
absence of this Order will inevitably
increase interstate spread of COVID-19.

Eviction, Homelessness, and Risk of
Severe Disease From COVID-19

Evicted individuals without access to
support or other assistance options may
become homeless, including older
adults or those with underlying medical
conditions, who are more at risk for
severe illness from COVID-19 than the
general population. In Seattle-King
County, 5-15% of people experiencing
homelessness between 2018 and 2020
cited eviction as the primary reason for
becoming homeless. Additionally, some
individuals and families who are
evicted may originally stay with family
or friends, but subsequently seek
homeless services. Among people who
entered shelters throughout the United
States in 2017, 27% were staying with
family or friends beforehand.

People experiencing homelessness are
at high risk for COVID-19. It may be
more difficult for these persons to
consistently access the necessary
resources to adhere to public health
recommendations to prevent COVID-19.
For instance, it may not be possible to
avoid certain congregate settings such as
homeless shelters, or easily access
facilities to engage in handwashing with
soap and water.

Extensive outbreaks of COVID-19
have been identified in homeless
shelters. In Seattle, Washington, a
network of three related homeless
shelters experienced an outbreak that
led to 43 cases among residents and staff
members. In Boston, Massachusetts,
universal COVID-19 testing at a single
shelter revealed 147 cases, representing

36% of shelter residents. COVID-19
testing in a single shelter in San
Francisco led to the identification of 101
cases (67% of those tested). Data from
557 universal diagnostic testing events
at homeless shelters in 21 states show
an average of 6% positivity among
shelter clients. Data comparing the
incidence or severity of COVID-19
among people experiencing
homelessness directly to the general
population are limited. However, during
the 15-day period of the outbreak in
Boston, MA, researchers estimated a
cumulative incidence of 46.3 cases of
COVID-19 per 1000 persons
experiencing homelessness, as
compared to 1.9 cases per 1000 among
Massachusetts adults (pre-print).

CDC guidance recommends increasing
physical distance between beds in
homeless shelters. To adhere to this
guidance, shelters have limited the
number of people served throughout the
United States. In many places,
considerably fewer beds are available to
individuals who become homeless.
Shelters that do not adhere to the
guidance, and operate at ordinary or
increased occupancy, are at greater risk
for the types of outbreaks described
above. The challenge of mitigating
disease transmission in homeless
shelters has been compounded because
some organizations have chosen to stop
or limit volunteer access and
participation.

In the context of the current
pandemic, large increases in evictions
resulting in homelessness could have at
least two potential negative
consequences. One is if homeless
shelters increase occupancy in ways
that increase the exposure risk to
COVID-19. The other is if homeless
shelters limit new admissions, leading
to increases in unsheltered
homelessness, which is associated with
significantly heightened risk of
mortality generally. Neither
consequence is in the interest of the
public health.

Additionally, research suggests that
the population of persons who would be
evicted and those experiencing
homelessness may be at risk of severe
disease from COVID-19. Five studies
have shown an association between
eviction and hypertension, which has
been associated with more severe
outcomes from COVID-19. Also, people
experiencing homelessness often have
underlying conditions that increase
their risk of severe outcomes of COVID-
19. Among patients with COVID-19,
homelessness has been associated with
increased likelihood of hospitalization.

In short, evictions threaten to increase
the spread of COVID-19 as they force

people to move, often into close quarters
in new shared housing settings with
friends or family, or congregate settings
such as homeless shelters. The ability of
these settings to adhere to best practices,
such as social distancing and other
infection control measures, decreases as
populations increase.

Modifications

In addition to extending the effective
period of the prior orders, this Order
makes several modifications. A
description of each modification
follows:

CDC added a statement in the
“Statement of Intent” section consistent
with the clarification of the “Evict” and
“Eviction” definitions. The statement
now specifically clarifies that one
intended purpose of this Order is to
mitigate the spread of COVID-19 by
temporarily suspending the eviction of
covered persons from residential
property for nonpayment of rent.

CDC modified the “Applicability”
section to add the following points:

A signed declaration submitted under
a previous order remains valid
notwithstanding the issuance of this
extended and modified order, and
covered persons do not need to submit
a new declaration under this Order.
Evictions for nonpayment of rent
initiated prior to September 4, 2020, but
not yet completed are subject to this
Order, but those that were completed
before September 4, 2020, are not
subject to the Order. While the Order
does not prohibit evictions for engaging
in criminal activity while on the leased
premises, covered persons may not be
evicted on the sole basis that they are
alleged to have committed the crime of
trespass (or similar state-law offense)
where the underlying activity is a
covered person remaining in a
residential property despite
nonpayment of rent. Individuals who
are confirmed to have, who have been
exposed to, or who might have COVID—
19 and take reasonable precautions to
not spread the disease should not be
evicted on grounds that they pose a
health or safety threat to other residents.

Even if a particular eviction, standing
alone, would not always result in
interstate displacement, the mass
evictions that would occur in the
absence of this Order would inevitably
increase the interstate spread of COVID-
19. Moreover, increases in intrastate
spread further facilitate interstate spread
in the context of communicable disease
spread.

The “Background,” “Eviction and
Risk of COVID-19 Infection” and
“Eviction, Homelessness, and Risk of
Severe Disease from COVID-19”
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subsections have been revised to reflect
updated epidemiological and other
relevant information in support of this
Order.

CDC added a new section titled
“Declaration Forms” with the following
points:

To qualify as a covered person eligible
for the protections of this Order, a
tenant, lessee, or resident of a
residential property must provide a
completed and signed copy of a
declaration with the elements listed in
the definition of “Covered Person” to
their landlord, owner of the residential
property where they live, or other
person who has a right to have them
evicted or removed.

Tenants, lessees, or residents of a
residential property may use any
written document in place of the
Declaration Form if it includes the
required information as in the Form, is
signed, and includes a perjury
statement.

Tenants, lessees, or residents of a
residential property can use a form
translated into other Languages.

In some circumstances, it may be
appropriate for one member of the
residence to provide an executed
declaration on behalf of the other adult
residents who are party to the lease,
rental agreement, or housing contract.

CDC modified the “Findings and
Action” section to, among other things,
further explain that this Order is not a
rule within the meaning of the
Administrative Procedure Act and, to
the extent a court finds that the Order
qualifies as a rule, there is good cause
to dispense with prior public notice and
comment.

Applicability

This Order does not apply in any
state, local, territorial, or tribal area with
a moratorium on residential evictions
that provides the same or greater level
of public-health protection than the
requirements listed in this Order or to
the extent its application is prohibited
by federal court order. In accordance
with 42 U.S.C. 264(e), this Order does
not preclude state, local, territorial, and
tribal authorities from imposing
additional requirements that provide
greater public-health protection and are
more restrictive than the requirements
in this Order.

This Order is a temporary eviction
moratorium to prevent the further
spread of COVID-19. This Order does
not relieve any individual of any
obligation to pay rent, make a housing
payment, or comply with any other
obligation that the individual may have
under a tenancy, lease, or similar
contract. Nothing in this Order

precludes the charging or collecting of
fees, penalties, or interest as a result of
the failure to pay rent or other housing
payment on a timely basis, under the
terms of any applicable contract.
Nothing in this Order precludes
evictions based on a tenant, lessee, or
resident: (1) Engaging in criminal
activity while on the premises; (2)
threatening the health or safety of other
residents; 33 (3) damaging or posing an
immediate and significant risk of
damage to property; (4) violating any
applicable building code, health
ordinance, or similar regulation relating
to health and safety; or (5) violating any
other contractual obligation, other than
the timely payment of rent or similar
housing-related payment (including
non-payment or late payment of fees,
penalties, or interest).

A signed declaration submitted under
a previous order remains valid
notwithstanding the issuance of this
extended and modified order, and
covered persons do not need to submit
a new declaration under this Order.

Any evictions for nonpayment of rent
initiated prior to September 4, 2020, but
not yet completed, are subject to this
Order. Any tenant, lessee, or resident of
a residential property who qualifies as
a “Covered Person” and is still present
in a rental unit is entitled to protections
under this Order. Any eviction that was
completed prior to September 4, 2020,
is not subject to this Order.

Under this Order, covered persons
may be evicted for engaging in criminal
activity while on the premises. But
covered persons may not be evicted on
the sole basis that they are alleged to
have committed the crime of trespass (or
similar state-law offense) where the
underlying activity is a covered person
remaining in a residential property for
nonpayment of rent. Permitting such
evictions would result in substantially
more evictions overall, thus increasing
the risk of disease transmission as
otherwise covered persons move into
congregate settings or experience
homelessness. This result would be
contrary to the stated objectives of this
Order, and therefore would diminish
their effectiveness. Moreover, to the
extent such criminal trespass laws are
invoked to establish criminal activity
solely based on a tenant, lessee, or

33Individuals who might have COVID-19 are

advised to stay home except to get medical care.
Accordingly, individuals who might have COVID—
19 and take reasonable precautions to not spread
the disease should not be evicted on the ground that
they may pose a health or safety threat to other
residents. See What to Do if You are Sick, Centers
for Disease Control and Prevention, https://
www.cdc.gov/coronavirus/2019-ncov/if-you-are-
sick/steps-when-sick.html (last updated Mar. 17,
2021).

resident of a residential property
remaining in a residential property
despite the nonpayment of rent, such
invocation conflicts with this Order and
is preempted pursuant to 42 U.S.C.
264(e).

Individuals who are confirmed to
have, who have been exposed to, or who
might have COVID-19 and take
reasonable precautions to not spread the
disease may not be evicted on grounds
that they may pose a health or safety
threat to other residents.

The Order is extended through June
30, 2021, based on the current and
projected epidemiological context of
SARS-CoV-2 transmission throughout
the United States. Although daily
incidence of COVID-19 decreased and
plateaued between January and March
25, 2021, widespread transmission
continues at high levels, making the
Order still necessary, especially given
that previous plateaus have led to
secondary and tertiary phases of
acceleration. Furthermore, the number
of deaths per day continues at levels
comparable to or higher than when this
Order was established in September
2020.34 This 90-day extension will
allow the assessment of natural changes
to COVID-19 incidence, the influences
of new variants, and the expansion of
COVID-19 vaccine coverage to
determine if there is a continued need
for a national eviction moratorium.

Declaration Forms

To qualify for the protections of this
Order, a tenant, lessee, or resident of a
residential property must provide a
completed and signed copy of a
declaration with the elements listed in
the definition of “Covered person” to
their landlord, owner of the residential
property where they live, or other
person who has a right to have them
evicted or removed from where they
live. To assist tenants and landlords, the
CDC created a standardized declaration
form that can be downloaded here:
https://www.cdc.gov/coronavirus/2019-
ncov/downloads/declaration-form.pdyf.

Tenants, lessees, and residents of
residential property are not obligated to
use the CDC form. Any written
document that an eligible tenant, lessee,
or residents of residential property
presents to their landlord will comply
with this Order, as long as it contains
the required elements of “Covered
person’’ as described in this order. In
addition, tenants, lessees, and residents

34 Trends in Number of COVID-19 Cases and
Deaths in the US Reported to CDC, by State/
Territory, Centers for Disease Control and
Prevention, https://covid.cdc.gov/covid-data-
tracker/#trends_dailytrendsdeaths (last visited Mar.
22,2021).
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of residential property are allowed to
declare in writing that they meet the
elements of covered person in other
languages.

All declarations, regardless of form
used, must be signed, and must include
a statement that the tenant, lessee, or
resident of a residential property
understands that they could be liable for
perjury for any false or misleading
statements or omissions in the
declaration. This Order does not
preclude a landlord challenging the
truthfulness of a tenant’s, lessee’s, or
resident’s declaration in court, as
permitted under state or local law.

In certain circumstances, such as
individuals filing a joint tax return, it
may be appropriate for one member of
the residence to provide an executed
declaration on behalf of the other adult
residents party to the lease, rental
agreement, or housing contract. The
declaration may be signed and
transmitted either electronically or by
hard copy.

Findings and Action

For the reasons described herein, I am
extending and modifying the September
4, 2020 Order, as extended by section
502 of Title V, Division N of the
Consolidated Appropriations Act, 2021
and further extended by the January 29,
2021 Order. I have determined that
extending the temporary halt in
evictions in this Order constitutes a
reasonably necessary measure under 42
CFR 70.2 to prevent the further spread
of COVID-19 throughout the United
States. I have further determined that
measures by states, localities, or
territories that do not meet or exceed
these minimum protections are
insufficient to prevent the interstate
spread of COVID-19.35

Based on the convergence of COVID—
19, household crowding and
transmission, and the increased risk of
individuals sheltering in close quarters
in congregate settings such as homeless
shelters, which may be unable to
provide adequate social distancing as
populations increase, I have determined
that extending the temporary halt on
evictions is appropriate.

Therefore, under 42 CFR 70.2, subject
to the limitations under the
“Applicability”’ section, the September

351n the United States, public health measures are
implemented at all levels of government, including
the federal, state, local, and tribal levels. Publicly-
available compilations of pending measures
indicate that eviction moratoria and other
protections from eviction have expired or are set to
expire in many jurisdictions. COVID-19 Housing
Policy Scorecard, The Eviction Lab: Princeton
University, https://evictionlab.org/covid-policy-
scorecard/ (last visited Mar. 23, 2021).

4, 2020 Order is hereby modified and
extended through June 30, 2021.

Accordingly, a landlord, owner of a
residential property, or other person
with a legal right to pursue eviction or
possessory action shall not evict any
covered person from any residential
property in any state or U.S. territory in
which there are documented cases of
COVID-19 that provides a level of
public-health protections below the
requirements listed in this Order.

This Order is not a rule within the
meaning of the Administrative
Procedure Act (APA) but rather an
emergency action taken under the
existing authority of 42 CFR 70.2. The
purpose of section 70.2, which was
promulgated through notice-and-
comment rulemaking, is to enable CDC
to take swift steps to prevent contagion
without having to seek a second round
of public comments and without a delay
in effective date.36

In the event that this Order qualifies
as a rule under the APA, notice and
comment and a delay in effective date
are not required because there is good
cause to dispense with prior public
notice and comment and the
opportunity to comment on this Order
and the delay in effective date. See 5
U.S.C. 553(b)(3)(B). Considering the
public health emergency caused by
COVID-19, it would be impracticable
and contrary to the public health, and
by extension the public interest, to
delay the issuance and effective date of
this Order.

In the September 4, 2020 Order, the
previous CDC Director determined that
good cause existed because the public
health emergency caused by COVID-19
made it impracticable and contrary to
the public health, and by extension the
public interest, to delay the issuance
and effective date of the Order. The
previous Director also found that a
delay in the effective date of the Order
would permit the occurrence of
evictions—potentially on a mass scale—
that would have potentially significant
consequences. For these reasons, the
previous Director concluded that the
delay in the effective date of the Order
would defeat the purpose of the Order
and endanger the public health and,
therefore, determined that immediate
action was necessary. As a result, the
previous Director issued the Order
without prior notice and comment and
without a delay in the effective date. I
made similar findings in the January 29,
2021 Order.

As noted above, although
transmission levels have decreased

36 Chambless Enters., LLC v. Redfield, No. 20—
1455, 2020 WL 7588849, (W.D. La. 2020).

since January, between February 25,
2021 and March 25, 2021, the daily
incidence of COVID-19 remained
comparable to the summer peak of
transmission in July 2020. Daily
incidence in the last 30 days has
remained consistently higher than the
daily incidence when the Order took
effect in September 2020. Furthermore,
37% of counties in the United States are
categorized as experiencing “high”
transmission (over 100 cases per
100,000 people or greater than 10% test
positivity) and an additional 30% of
counties are categorized as experiencing
“substantial” transmission (50-99.99
cases per 100,000 people or 8-9.99%
test positivity). No counties are
currently considered free of spread, and
only 8% of counties are considered to
have low transmission. Because of these
reasons and because the current
extension is set to expire on March 31,
2021, I hereby conclude that immediate
action is again necessary without prior
notice and comment and without a
delay in the effective date.

The rapidly changing nature of the
pandemic requires not only that CDC act
swiftly, but also deftly to ensure that its
actions are commensurate with the
threat. This necessarily involves
assessing evolving conditions that
inform CDC’s determinations.

Although the pandemic is dynamic
and the situation evolves over time, the
fundamental public health threat that
existed on September 4, 2020, and
January 29, 2021—the risk of large
numbers of residential evictions
contributing to the spread of COVID-19
throughout the United States—
continues to exist. Without this Order,
there is every reason to expect that
evictions will increase. It is imperative
that public health authorities act
quickly to help ward off an
unprecedented wave of evictions, which
would threaten new spikes in SARS-
CoV=-2 transmission at a critical
juncture in fight against COVID-19.
Such mass evictions and the attendant
public-health consequences would be
very difficult, if not impossible, to
reverse. It would be impracticable and
contrary to the public interest to delay
the issuance and effective date of the
Order pending notice-and-comment
rulemaking for the reasons described
herein, and because of the ever-
changing landscape of the pandemic
and the uncertainty of whether Congress
would grant another extension as it did
in December 2020.

Similarly, if this Order qualifies as a
rule under the APA, the Office of
Information and Regulatory Affairs
(OIRA) has determined that it would be
an economically significant regulatory
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action pursuant to Executive Order
12866 and a major rule under the
Congressional Review Act (CRA). But
there would not be a delay in its
effective date. CDC has determined that
for the same reasons, there would be
good cause under the CRA to make the
requirements herein effective
immediately. Thus, this action has been
reviewed by OIRA.

If any provision of this Order, or the
application of any provision to any
persons, entities, or circumstances, shall
be held invalid, the remainder of the
provisions, or the application of such
provisions to any persons, entities, or
circumstances other than those to which
it is held invalid, shall remain valid and
in effect.

This Order shall be enforced by
federal authorities and cooperating state
and local authorities through the
provisions of 18 U.S.C. 3559, 3571; 42
U.S.C. 243, 268, 271; and 42 CFR 70.18.
However, this Order has no effect on the
contractual obligations of renters to pay
rent and shall not preclude charging or
collecting fees, penalties, or interest as
a result of the failure to pay rent or other
housing payment on a timely basis,
under the terms of any applicable
contract.

Criminal Penalties

Under 18 U.S.C. 3559, 3571; 42 U.S.C.
271; and 42 CFR 70.18, a person
violating this Order may be subject to a
fine of no more than $100,000 or one
year in jail, or both, if the violation does
not result in a death, or a fine of no
more than $250,000 or one year in jail,
or both if the violation results in a
death, or as otherwise provided by law.
An organization violating this Order
may be subject to a fine of no more than
$200,000 per event if the violation does
not result in a death or $500,000 per
event if the violation results in a death
or as otherwise provided by law. The
U.S. Department of Justice may initiate
criminal proceedings as appropriate
seeking imposition of these criminal
penalties.

Notice to Cooperating State and Local
Officials

Under 42 U.S.C. 243, the U.S.
Department of Health and Human
Services is authorized to cooperate with
and aid state and local authorities in the
enforcement of their quarantine and
other health regulations and to accept
state and local assistance in the
enforcement of federal quarantine rules
and regulations, including in the
enforcement of this Order.

Notice of Available Federal Resources

While this Order to prevent eviction
is effectuated to protect the public
health, the states and units of local
government are reminded that the
Federal Government has deployed
unprecedented resources to address the
pandemic, including housing assistance.

The Department of Housing and
Urban Development (HUD), the
Department of Agriculture, and
Treasury have informed CDC that
unprecedented emergency resources
have been appropriated through various
Federal agencies that assist renters and
landlords during the pandemic,
including $46.55 billion to the Treasury
through the Consolidated
Appropriations Act of 2021 and the
American Rescue Plan (ARP).
Furthermore, in 2020 44 states and 310
local jurisdictions allocated about $3.9
billion toward emergency rental
assistance, largely from funds
appropriated to Treasury and HUD from
the Coronavirus Aid, Relief, and
Economic Security (CARES).37 These
three rounds of federal appropriations
also provided substantial resources for
homeless services, homeowner
assistance, and supplemental stimulus
and unemployment benefits that low
income renters used to pay rent.

Visit https://home.treasury.gov/
policy-issues/cares/state-and-local-
governments for more information about
the Coronavirus Relief Fund and https://
home.treasury.gov/policy-issues/cares/
emergency-rental-assistance-program
for more information about the
Emergency Rental Assistance Program.
HUD has further informed CDC that
forbearance policies for mortgages
backed by the federal government are in
effect until June 30, 2021, which
provide many landlords, especially
smaller landlords, with temporary relief
as new emergency rental assistance
programs are deployed.

HUD, USDA and Treasury grantees
and partners play a critical role in
prioritizing efforts to support this goal.
As grantees decide how to deploy
CDBG-CV and ESG-CV funds provided
by the new funding from the CARES
Act, Consolidated Appropriations Act of
2021, and ARP all communities should
assess what resources have already been
allocated to prevent evictions and
homelessness through temporary rental
assistance and homelessness
prevention, particularly to the most
vulnerable households.

37 Vincent Reina et al., COVID-19 Emergency
Rental Assistance: Analysis of a National Survey of
Programs, Research Brief, https://nlihc.org/sites/
default/files/HIP_NLIHC Furman_Brief FINAL.pdf
(last visited Mar. 26, 2021).

HUD stands at the ready to support
American communities take these steps
to reduce the spread of COVID-19 and
maintain economic prosperity. For
program support, including technical
assistance, please visit
www.hudexchange.info/program-
support. For further information on
HUD resources, tools, and guidance
available to respond to the COVID-19
pandemic, state and local officials are
directed to visit https://www.hud.gov/
coronavirus. These tools include
toolkits for Public Housing Authorities
and Housing Choice Voucher landlords
related to housing stability and eviction
prevention, as well as similar guidance
for owners and renters in HUD-assisted
multifamily properties. Furthermore,
tenants can visit consumerfinance.gov/
housing for up-to-date information on
rent relief options, protections, and key
deadlines.

Effective Date

This Order is effective on April 1,
2021, and will remain in effect through
June 30, 2021, subject to revision based
on the changing public health
landscape.

Authority: The authority for this Order is
Section 361 of the Public Health Service Act
(42 U.S.C. 264) and 42 CFR 70.2.

Dated: March 29, 2021.

Sherri Berger,

Acting Chief of Staff, Centers for Disease
Control and Prevention.

[FR Doc. 2021-06718 Filed 3—-29-21; 4:15 pm]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Notice of Re-Establishment of the
Advisory Committee to the Director

Pursuant to Section 222 of the Public
Health Service Act (42 U.S.C. 217a), as
amended and the Federal Advisory
Committee Act, as amended (5 U.S.C.
App), the Director, Centers for Disease
Control and Prevention (CDC),
announces the re-establishment of the
Advisory Committee to the Director,
Centers for Disease Control and
Prevention.

The Secretary, Department of Health
and Human Services (HHS) and by
delegation, the Director, CDC, are
authorized under Sections 301 and 311
of the Public Health Service Act, [42
U.S.C. Sections 241 and 243], as
amended to: (1) Conduct, encourage,
cooperate with, and assist other
appropriate public authorities, scientific
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institutions, and scientists in the
conduct of research, investigations,
experiments, demonstrations, and
studies relating to the causes, diagnosis,
treatment, control, and prevention of
physical and mental diseases, and other
impairments; (2) assist States and their
political subdivisions in the prevention
of infectious diseases and other
preventable conditions, and in the
promotion of health and well-being; and
(3) train State and local personnel in
health work. The ACD, CDC, shall
advise the Secretary, HHS, and the
Director, CDC, on policy and broad
strategies that will enable CDC to fulfill
its mission of protecting health through
health promotion, prevention, and
preparedness.

For information, contact Tiffany J.
Brown, JD, MPH, Acting Deputy Chief of
Staff, Office of the Director, Centers for
Disease Control and Prevention, 1600
Clifton Road NE, Mail Stop H21-10,
Atlanta, GA 30329-4027, telephone
(404) 498-6655; T/Brown@cdc.gov.

The Director, Strategic Business
Initiatives Unit, Office of the Chief
Operating Officer, Centers for Disease
Control and Prevention, has been
delegated the authority to sign Federal
Register notices pertaining to
announcements of meetings and other
committee management activities, for
both the Centers for Disease Control and
Prevention and the Agency for Toxic
Substances and Disease Registry.

Kalwant Smagh,

Director, Strategic Business Initiatives Unit,
Office of the Chief Operating Officer, Centers
for Disease Control and Prevention.

[FR Doc. 2021-06644 Filed 3-30-21; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

[Document Identifier: CMS-10102 and CMS-
1984-14]

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Centers for Medicare &
Medicaid Services, Health and Human
Services (HHS).

ACTION: Notice.

SUMMARY: The Centers for Medicare &
Medicaid Services (CMS) is announcing
an opportunity for the public to
comment on CMS’ intention to collect
information from the public. Under the
Paperwork Reduction Act of 1995 (the
PRA), federal agencies are required to

publish notice in the Federal Register
concerning each proposed collection of
information (including each proposed
extension or reinstatement of an existing
collection of information) and to allow
60 days for public comment on the
proposed action. Interested persons are
invited to send comments regarding our
burden estimates or any other aspect of
this collection of information, including
the necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions,
the accuracy of the estimated burden,
ways to enhance the quality, utility, and
clarity of the information to be
collected, and the use of automated
collection techniques or other forms of
information technology to minimize the
information collection burden.

DATES: Comments must be received by
June 1, 2021.

ADDRESSES: When commenting, please
reference the document identifier or
OMB control number. To be assured
consideration, comments and
recommendations must be submitted in
any one of the following ways:

1. Electronically. You may send your
comments electronically to http://
www.regulations.gov. Follow the
instructions for “Comment or
Submission” or “More Search Options”
to find the information collection
document(s) that are accepting
comments.

2. By regular mail. You may mail
written comments to the following
address: CMS, Office of Strategic
Operations and Regulatory Affairs,
Division of Regulations Development,
Attention: Document Identifier/OMB
Control Number: CMS—-P-0015A, Room
C4-26-05, 7500 Security Boulevard,
Baltimore, Maryland 21244-1850.

To obtain copies of a supporting
statement and any related forms for the
proposed collection(s) summarized in
this notice, you may make your request
using one of following:

1. Access CMS’ website address at
website address at https://www.cms.gov/
Regulations-and-Guidance/Legislation/
PaperworkReductionActof1995/PRA-
Listing.html.

FOR FURTHER INFORMATION CONTACT:
William N. Parham at (410) 786—4669.

SUPPLEMENTARY INFORMATION:
Contents

This notice sets out a summary of the
use and burden associated with the
following information collections. More
detailed information can be found in
each collection’s supporting statement
and associated materials (see
ADDRESSES).

CMS-10102—National Implementation
of Hospital Consumer Assessment of
Healthcare Providers and Systems
(HCAHPS)

CMS-1984—14—Hospice Facility Cost
Report Form
Under the PRA (44 U.S.C. 3501—

3520), federal agencies must obtain

approval from the Office of Management

and Budget (OMB) for each collection of
information they conduct or sponsor.

The term “collection of information” is

defined in 44 U.S.C. 3502(3) and 5 CFR

1320.3(c) and includes agency requests

or requirements that members of the

public submit reports, keep records, or
provide information to a third party.

Section 3506(c)(2)(A) of the PRA

requires federal agencies to publish a

60-day notice in the Federal Register

concerning each proposed collection of
information, including each proposed
extension or reinstatement of an existing
collection of information, before
submitting the collection to OMB for
approval. To comply with this
requirement, CMS is publishing this
notice.

Information Collection

1. Type of Information Collection
Request: Extension of a currently
approved collection; Title of
Information Collection: National
Implementation of Hospital Consumer
Assessment of Healthcare Providers and
Systems (HCAHPS); Use: The HCAHPS
(Hospital Consumer Assessment of
Healthcare Providers and Systems)
Survey is the first national,
standardized, publicly reported survey
of patients’ perspectives of their
hospital care. HCAHPS is a 29-item
survey instrument and data collection
methodology for measuring patients’
perceptions of their hospital experience.
Since 2008, HCAHPS has allowed valid
comparisons to be made across hospitals
locally, regionally and nationally.

The national implementation of
HCAHPS is designed to allow third-
party CMS-approved survey vendors to
administer HCAHPS using mail-only,
telephone-only, mixed-mode (mail with
telephone follow-up), or active IVR
(interactive voice response). With
respect to a telephone-only or mixed-
mode survey, the CMS-approved survey
vendors use electronic data collection or
CATI systems. CATI is also used for
telephone follow-up with mail survey
non-respondents. With respect to IVR
survey administration, the IVR
technology gathers information from
respondents by prompting respondents
to answer questions by pushing the
numbers on a touch-tone telephone.
Patients selected for IVR mode are able
to opt out of the interactive voice
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response system and return to a “live”
interviewer if they wish to do so. Form
Number: CMS—10102 (OMB control
number: 0938-0981); Frequency:
Occasionally; Affected Public:
Individuals and Households; Number of
Respondents: 2,843,617; Total Annual
Responses: 2,843,617; Total Annual
Hours: 347,648. (For policy questions
regarding this collection contact
William Lehrman at 410-786-1037.)

2. Type of Information Collection
Request: Extension of a currently
approved collection; Title of
Information Collection: Hospice Facility
Cost Report Form; Use: Under the
authority of §§1815(a) and 1833(e) of
the Social Security Act (the Act), CMS
requires that providers of services
participating in the Medicare program
submit information to determine costs
for health care services rendered to
Medicare beneficiaries. CMS requires
that providers follow reasonable cost
principles under 1861(v)(1)(A) of the
Act when completing the Medicare cost
report (MCR). The regulations at 42 CFR
413.20 and 413.24 require that providers
submit acceptable cost reports on an
annual basis and maintain sufficient
financial records and statistical data,
capable of verification by qualified
auditors. In addition, regulations require
that providers furnish such Information
to the contractor as may be necessary to
assure proper payment by the program,
receive program payments, and satisfy
program overpayment determinations.

CMS regulations at 42 CFR
413.24(f)(4) require that each hospice
submit an annual cost report to their
contractor in a standard American
Standard Code for Information
Interchange (ASCII) electronic cost
report (ECR) format. A hospice submits
the ECR file to contractors using a
compact disk (CD), flash drive, or the
CMS approved Medicare Cost Report E-
filing (MCREF) portal, [URL: https://
mcref.cms.gov]. The instructions for
submission are included in the hospice
cost report instructions on page 43-3.

CMS requires the Form CMS-1984-14
to determine a hospice’s reasonable
costs incurred in furnishing medical
services to Medicare beneficiaries. CMS
uses the Form CMS-1984—14 for rate

setting; payment refinement activities,
including developing a market basket;
Medicare Trust Fund projections; and
program operations support.
Additionally, the Medicare Payment
Advisory Commission (MedPAC) uses
the hospice cost report data to calculate
Medicare margins (a measure of the
relationship between Medicare’s
payments and providers’ Medicare
costs) and analyze data to formulate
Medicare Program recommendations to
Congress. Form Number: CMS—1984—14
(OMB control number: 0938-0758);
Frequency: Yearly; Affected Public:
Private Sector, Business or other for-
profits, Not for profits institutions;
Number of Respondents: 4,379; Total
Annual Responses: 4,379; Total Annual
Hours: 823,252. (For policy questions
regarding this collection contact Duncan
Gail at 410-786-7278.)

Dated: March 26, 2021.
William N. Parham, III,
Director, Paperwork Reduction Staff, Office
of Strategic Operations and Regulatory
Affairs.
[FR Doc. 2021-06642 Filed 3—30-21; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Proposed Information Collection
Activity; Head Start Program
Performance Standards (0970-0148)

AGENCY: Office of Head Start,
Administration for Children and
Families, HHS.

ACTION: Request for public comment.

SUMMARY: The Office Head Start (OHS),
Administration for Children and
Families (ACF), U.S. Department of
Health and Human Services (HHS), is
requesting a 3-year extension of the
information collection requirements
under the Head Start Program
Performance Standards (OMB #0970—
0148). There are no changes to the
information collection.

DATES: Comments due within 60 days of
publication. In compliance with the

ANNUAL BURDEN ESTIMATES

requirements of Section 3506(c)(2)(A) of
the Paperwork Reduction Act of 1995,
ACF is soliciting public comment on the
specific aspects of the information
collection described above.

ADDRESSES: Copies of the proposed
collection of information can be
obtained and comments may be
forwarded by emailing infocollection@
acf.hhs.gov. Alternatively, copies can
also be obtained by writing to the
Administration for Children and
Families, Office of Planning, Research,
and Evaluation (OPRE), 330 C Street
SW, Washington, DC 20201, Attn: ACF
Reports Clearance Officer. All requests,
emailed or written, should be identified
by the title of the information collection.

SUPPLEMENTARY INFORMATION:

Description: Section 641A of the Head
Start Act, 42 U.S.C. 9836A, directs HHS
to develop ““scientifically based and
developmentally appropriate education
performance standards related to school
readiness” and “‘ensure that any such
revisions in the standards do not result
in the elimination of or any reduction in
quality, scope, or types of health,
educational, parental involvement,
nutritional, social, or other services.”
The Office of Head Start (OHS)
announced in the Federal Register in
2016 the first comprehensive revision of
the Head Start Program Performance
Standards (HSPPS) since their original
release in 1975. This information
collection was approved alongside the
final rule for the HSPPS.

This information collection is entirely
record keeping and does not contain any
standardized instruments to provide
flexibility for local programs. These
records are intended to act as a tool for
grantees and delegate agencies to be
used in their day-to-day operations. For
example, this includes the requirement
that programs maintain a waiting list of
eligible families. There are no changes
to the record keeping requirements.

Respondents: Head Start Grantees.
Depending on the standard, the
calculated burden hours is based on the
individual enrollee (1,054,720), family
(956,120), program (3,020), or staff
(265,030). In a few cases, only a
proportion of one of these may apply.

Total number of Average
Instrument O-I]:?teég rg:{ggﬁtrs responses per burden hours TOt?]IO?ILr’;den Annuhaolubrgrden
P respondent per response
TB0T.6(2) weruveeereeieeriee e 3,020 1 0.70 2,114 2,114
07230 2 (L R 1,054,720 1 .166 175,084 175,084
1302.14(c) ...... 3,020 1 2.00 6,040 6,040
1302.16(b) ......... 3,020 1 5.00 15,100 15,100
1302.33(a)—(b) 1,054,720 1 1.00 1,054,720 1,054,720
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mailto:infocollection@acf.hhs.gov
https://mcref.cms.gov
https://mcref.cms.gov

Federal Register/Vol. 86, No. 60/ Wednesday, March 31, 2021/ Notices

16741

ANNUAL BURDEN ESTIMATES—Continued

Total number of Average
Instrument 0-¥?te;“slp%l:]rggre]{s responses per burden hgours TOt?]IO?JL:;den Annuhe:)lubrgrden
respondent per response

1302.33(C)(2) uveeveeenreerieieieeaieesieeseeeiee e e saee et s ee e 294,632 1 2.00 589,264 589,264
1302.42(2)—() weevrererieiieeie e 1,054,720 1 0.66 696,115 696,115
1B02.42(8) uveeeuveeeieeiee ettt ettt 3,020 1 0.50 1,510 1,510
1302.47(b)(7)(iv) .... 3,020 1 0.50 1,510 1,510
1302.53(b)—(d) ....... 3,020 1 0.166 501 501
1302.90(2) cvvevvveereeireaennnn. 3,020 1 0.50 1,510 1,510
1302.90(b) (1) (i)=(IV),(D)(4) weeeeeeeeeeeee e 79,509 1 0.33 26,238 26,238
1302.93(8) cvveereerrieeiieeie e see e ere e 26,503 1 0.25 6,626 6,626
1302.94(8) .veeeuvieiieeiie ettt e 3,020 1 0.166 501 501
1302.101(a)(4), 1302.102(D)—(C) +eevvvrerrreerierirerierreeieeee 3,020 1 79.00 238,580 238,580
1302.102(A)(B) weeveeererrieeerieereeesiee e e iee e e siee e ee e 110 1 10.00 1,100 1,100
B0 25 2 TR 3,020 1 0.166 501 501
1B0B.22-24 ... e 956,120 1 0.33 315,520 315,520
L0 R o S 260 1 40.00 10,400 10,400
TB0B.70(C) cuveeeuveereeiieeriieeiee st eebee e tee et e e aee e 200 1 1.00 200 200
1303.72(2)(B) cveevrereieeiiieiteecre e ere et 3,020 1 2.00 6,040 6,040
G0 T SR 75 1 60.00 4,500 4,500
G0 1 - ISR 400 1 0.25 100 100

Estimated Total Annual Burden
Hours: 3,153,774.

Comments: The Department
specifically requests comments on (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information; (c) the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Consideration will be given
to comments and suggestions submitted
within 60 days of this publication.

(Authority: 42 U.S.C. 9836A)

John M. Sweet Jr.,

ACF/OPRE Certifying Officer.

[FR Doc. 2021-06639 Filed 3-30-21; 8:45 am]
BILLING CODE 4184-40-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Institute of Allergy and
Infectious Diseases; Notice of Closed
Meeting

Pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended, notice is hereby given of the
following meeting.

The meeting will be closed to the
public in accordance with the
provisions set forth in sections

552b(c)(4) and 552b(c)(6), Title 5 U.S.C.,
as amended. The grant applications and
the discussions could disclose
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the grant
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Name of Committee: National Institute of
Allergy and Infectious Diseases Special
Emphasis Panel NIAID Investigator Initiated
Program Project Applications (P01 Clinical
Trial Not Allowed).

Date: April 30, 2021.

Time: 12:30 p.m. to 4:00 p.m.

Agenda: To review and evaluate grant
applications.

Place: National Institute of Allergy and
Infectious Diseases, National Institutes of
Health, 5601 Fishers Lane, Room 3G50,
Rockville, MD 20892 (Virtual Meeting).

Contact Person: Louis A. Rosenthal, Ph.D.,
Scientific Review Officer, Scientific Review
Program, Division of Extramural Activities,
National Institute of Allergy and Infectious
Diseases, National Institutes of Health, 5601
Fishers Lane, Room 3G50, Rockville, MD
20852, (240) 669-5070, rosenthalla@
niaid.nih.gov.

(Catalogue of Federal Domestic Assistance
Program Nos. 93.855, Allergy, Immunology,
and Transplantation Research; 93.856,
Microbiology and Infectious Diseases
Research, National Institutes of Health, HHS)

Dated: March 25, 2021.
Tyeshia M. Roberson,
Program Analyst, Office of Federal Advisory
Committee Policy.
[FR Doc. 2021-06563 Filed 3—30-21; 8:45 am]

BILLING CODE 4140-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-6256—N-01]

Tribal HUD-VASH Expansion; Notice
of Rating Factors

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Notice.

SUMMARY: The 2017 Consolidated
Appropriations Act provided $7 million
for the U.S. Department of Housing and
Urban Development (HUD) to use for
the Tribal HUD-VASH demonstration
program. HUD-VASH is a collaborative
program between HUD and the
Department of Veterans Affairs (VA)
that combines HUD housing vouchers
with VA supportive services to help
Veterans who are homeless and their
families find and sustain permanent
housing. The 2017 Appropriations Act
also requires HUD to publish in the
Federal Register the “need” and
“administrative capacity” review and
selection criteria HUD includes in the
Tribal HUD-VASH Notice of Funding
Availability.

This Notice does not provide
information on the application process.
Those seeking to review all of the
NOFA'’s content and/or apply for funds
may do so at https://www.grants.gov/
web/grants/view-
opportunity.html?oppld=330966.

FOR FURTHER INFORMATION CONTACT:
Hilary Atkin, Department of Housing
and Urban Development, 451 Seventh
Street SW, Room 4108, Washington, DC
20410-8000; telephone (202) 402—3427
(this is not a toll-free number).


https://www.grants.gov/web/grants/view-opportunity.html?oppId=330966
https://www.grants.gov/web/grants/view-opportunity.html?oppId=330966
https://www.grants.gov/web/grants/view-opportunity.html?oppId=330966
mailto:rosenthalla@niaid.nih.gov
mailto:rosenthalla@niaid.nih.gov
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Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Information Relay Service at (800) 877—
8339 (this is a toll-free number).
SUPPLEMENTARY INFORMATION:

I. Background

The Tribal HUD-VA Supportive
Housing (Tribal HUD-VASH)
demonstration program was established
under the Consolidated and Further
Continuing Appropriations Act, 2015
(Pub. L. 113-235, approved December
16, 2014) (2015 Appropriations Act),
and provides grants to Indian Tribes and
Tribally Designated Housing Entities
(TDHES) eligible to receive block grants
under the Native American Housing
Assistance and Self-Determination Act
of 1996 (NAHASDA). Grantees use HUD
funding towards rental assistance for
Native American Veterans who are
homeless or at risk of homelessness,
living on or near a reservation or other
Indian areas.

The Consolidated Appropriations Act,
2017 (Pub. L. 115-31, approved May 5,
2017) (2017 Appropriations Act)
provided HUD with $7 million for the
Tribal HUD-VASH demonstration
program. Congress directed HUD to use
this funding to provide renewal grants
to the original Indian Tribes and TDHEs
that received funding under the
demonstration program. After awarding
renewal funding, Congress authorized
HUD to use any remaining amounts
appropriated to fund new grants.

On May 22, 2018, HUD published a
Notice in the Federal Register, titled
“Implementation of the Tribal HUD-VA
Supportive Housing Program,” 83 FR
23710, that consolidated all Tribal
HUD-VASH program requirements,
provided application and submission
information, and established HUD’s
procedures for issuing renewal funding
subject to the availability of future
appropriations. In September 2018,
HUD provided the original 26 Indian
Tribes and TDHEs participating in the
program with $3,765,568 of the $7
million in renewal funding.

In accordance with the 2017
Appropriations Act, HUD published a
Notice of Funding Availability (NOFA)
on January 15, 2021, announcing the
availability of the remaining $3,234,432
in FY 2017 funding for new Tribal
HUD-VASH grants and establishing the
criteria HUD would use to award these
new grants. For Tribal HUD-VASH
funds, the 2017 Appropriations Act
provides that “funds shall be awarded
based on need, and administrative
capacity established by the Secretary [of
HUD] in a Notice published in the
Federal Register . . . .” Public Law
115-31, div. K, tit. I, 131 Stat. 135, 762.
This Notice fulfills this requirement by
restating the rating criteria HUD
established in the NOFA, including
Section V.A., “Review Criteria” and
Section V.B. on the “Review and
Selection Process.”

Those seeking to review all of the
NOFA’s content, or those seeking to

apply for Tribal HUD-VASH funds, may
do so at https://www.grants.gov/web/
grants/view-
opportunity.html?oppld=330966.

II. Tribal HUD-VASH Expansion:
Rating Criteria and Review and
Selection Process Information

The review criteria and information
on the review and selection process
contained in Sections V.A. and V.B. in
the “Tribal HUD-VASH Expansion”
NOFA, published January 15, 2021, at
https://www.grants.gov/web/grants/
view-opportunity.html?oppld=330966,
are reproduced herein:

V. Application Review Information.
A. Review Criteria

1. Rating Factors

The factors for rating and ranking
Tribal HUD-VASH applications and the
points for each factor are explained
below. A maximum of 100 points may
be awarded under Rating Factors 1, 2,
and 3. To be considered for funding, an
application must receive a minimum of
20 points under Rating Factor 1 and 35
points under Rating Factor 3.
Applicants that do not meet the
minimum score for each of these rating
factors are ineligible to receive an award
through the competition. Eligible
applicants must receive an overall total
of at least 75 points to be considered for
funding.

Rating factor Factor title Points
Rating Factor 1 ... | CAPACITY OF THE APPLICANT (Minimum of 20 points needed to meet threshold requirement) ............cccceveeneene 30
Subfactor 1.1 | Managerial and Technical Staff 6
Subfactor 1.2 | Technical Capacity ..........c.......... 6
Subfactor 1.3 | Findings ..........cc......... 6
Subfactor 1.4 | Timely Reporting ....... 6
Subfactor 1.5 | Expenditures .... 6
Rating Factor 2 ... | NEED ........cccceeviieene 20
Subfactor 2.1 | Identified Needs ................ 10
Subfactor 2.2 | Supporting Information ..... 5
Subfactor 2.3 | Severity Of the PrODIEM ...ttt b ettt e st e sa et st e e s be e e bt e aar e ebeenaneeneeeenne 5
Rating Factor 3 ... | CAPACITY TO ADMINISTER THE PROGRAM (Minimum of 35 pomts needed to meet threshold requirement) ....... 50
Subfactor 3.1 | Implementation Plan and Schedule 10
Subfactor 3.2 | Availability of Housing Stock ............. 10
Subfactor 3.3 | Budget ..o 10
Subfactor 3.4 | Coordination with Department of Veterans Affairs . 10
Subfactor 3.5 | Coordination with Partners ... 5
Subfactor 3.6 | OUIPULS @NA OULCOMES ........oiiiiiiiiiiiieiii ettt ettt e e bt e sae e e abeese e e eabeesaee e st e eaee e b eeembeeaaeesaseenseeenbeeanteanseesmneeseeanne 5
Total Points (Minimum of 75 points needed to meet threshold requIremMeNt) .........cccooieeiiiiiiiieie e 100

Rating Factor 1: Capacity of the
Applicant
Maximum Points: 30

Subfactor 1.1. Managerial and
Technical Staff

Maximum Points: 6

Applicants must demonstrate that
they possess or can obtain the
managerial and technical staff necessary
to implement a Tribal HUD-VASH
grant.

The applicant must address the
following components in its workplan

narrative. If the applicant does not
currently have the managerial or
technical staff, then the applicant must
address how it will obtain staff to
manage and/or other assistance (e.g.,
contractors, consultants, subaward, etc.)
to help manage and implement the


https://www.grants.gov/web/grants/view-opportunity.html?oppId=330966
https://www.grants.gov/web/grants/view-opportunity.html?oppId=330966
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program, and how it will ensure that all
are qualified in accordance with the
following components:

1. A description of the knowledge and
experience of key staff, including the
program manager, that will implement
the Tribal HUD-VASH program;

2. Discussion of relevant training or
experience working with homeless and/
or at risk of homelessness populations
or Veterans;

3. Understanding of supportive
housing and other evidence-based
practices used by Tribal HUD-VASH;

4. Recent housing experience of key
staff (within 5 years);

5. Any successful accomplishments
related to working with the homeless, at
risk of homelessness population, or
Veterans. Successful accomplishments
include producing measurable impact
on the quality and/or quantity of
housing affecting the tribal homeless
community. Some indicators of success
may include a description of key
outcomes (e.g., reduction of homeless
population rate, innovative homeless
self-sufficiency programs, etc.), overall
impact of the accomplishment, award
recognition, etc.; and

6. The extent to which the program
manager’s time commitments and other
key program personnel are appropriate
and adequate to meet the program’s
objectives.

Applicants proposing the
construction, acquisition, or
rehabilitation of units to house Veterans
assisted under the Tribal HUD-VASH
program must also include the following
components in its workplan narrative:

7. Qualifications and relevant
experience of staff, contractors,
consultants, and sub-grantees for the
project; and

8. Applicant’s own experience in
implementing new housing
construction, acquisition, or
rehabilitation projects.

HUD will award points as follows:

(6 points)

The applicant thoroughly addresses
all components outlined in this
Subfactor. The applicant already has its
own managerial and technical staff to
implement a Tribal HUD-VASH grant.
(5 points)

The applicant does not currently have
its own managerial or technical staff to
implement a Tribal HUD-VASH grant.
However, the applicant thoroughly
addresses how it will obtain qualified
staff and/or other assistance (e.g.,
contractors, consultants, subrecipient,
etc.) needed to manage and implement
the program based on the components
outlined in this Subfactor.

(4 points)

The applicant adequately addressed
this Subfactor but was either missing
one of the components outlined in this
Subfactor or the applicant addressed all
of the required components but lacked
detail to warrant full points under this
Subfactor.

(3 points)

The applicant adequately addressed
this Subfactor but was missing 2—3 of
the components outlined in this
Subfactor.

(0 points)

The application did not include any
of the information described above to
receive points under this Subfactor or
the applicant addressed this Subfactor
but was missing 4 or more components.

Subfactor 1.2. Technical Capacity

Maximum Points: 6

The applicant must address the
measures that have been taken, or that
it will take to ensure that it will
implement policies and procedures for
managing the Tribal HUD-VASH
program.

The applicant should explain how its
policies and procedures address the
following components:

1. How it will comply with program
requirements and procedures to ensure
that its key personnel have the
information and tools they need to
manage the program;

2. Steps for managing waiting lists;

3. Coordination efforts with VA and
HUD staff;

4. Implementing program obligations
(e.g., participating in regular meetings,
coordination and outreach efforts, etc.),
and

5. Implementation of how supportive
housing and other evidence-based
practices will be integrated with Tribal
HUD-VASH veterans.

Applicants proposing to construct,
rehabilitate, or acquire units for eligible
Veterans must also address the
following component:

6. The steps it will take to oversee the
proper implementation of the parties
(e.g., contractor, consultants,
subrecipient, etc.) responsible for
completing the project.

Applicants with existing Tribal HUD—
VASH policies may submit their
existing policies as supporting
documentation under this Subfactor.

Resources about program
requirements and procedures can be
found online: https://www.hud.gov/
program_offices/public_indian
housing/ih/tribalhudvash.

(6 points)

The applicant thoroughly addresses

the measures that have been taken or

that it will take to ensure that it will
implement policies and procedures for
managing the Tribal HUD-VASH
program based on the Subfactor criteria
described.

(4 points)

The applicant adequately addressed
this Subfactor but was either missing
one of the components outlined in this
Subfactor or the applicant addressed all
of the required components but lacked
detail to warrant full points under this
Subfactor.

(3 points)

The applicant adequately addressed
this Subfactor but was missing 2—3 of
the components outlined in this
Subfactor.

(0 points)

The application did not include any
of the information described above to
receive points under this Subfactor or
the applicant addressed this Subfactor
but was missing 4 or more components.

Subfactor 1.3. Findings

Maximum Points: 6

For this Subfactor, HUD will evaluate
the applicant’s performance during the
rating period of October 1, 2017, up to
and including the application
submission deadline. To receive
maximum points, the applicant must
not have had any Single Audit findings,
HUD-ONAP monitoring findings (IHBG,
Indian Community Development Block
Grant (ICDBG), and other programs
monitored by ONAP) or findings
pertaining to ONAP programs from
either HUD’s Office of the Inspector
General (OIG) and/or the US
Government Accountability Office
(GAO) at any time during the rating
period. Applicants that have Single
Audit findings pertaining to financial
management, accounting, and internal
controls for HUD-ONAP programs
during the rating period will receive
zero points in this Subfactor. Applicants
should not submit workplan narrative
information or supporting attachments
for this Subfactor, as HUD will utilize
its own records to verify this
information.

(6 points)

The applicant did not have any Single
Audit, HUD-ONAP monitoring, HUD-
OIG, or GAO findings at any time during
the rating period.

(4 points)

The applicant had outstanding HUD—
ONAP monitoring, HUD-OIG, or GAO
findings during the rating period but
resolved those findings by the
established target date(s) or revised
target date.

(2 points)


https://www.hud.gov/program_offices/public_indian_housing/ih/tribalhudvash
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The applicant had HUD-ONAP
monitoring, HUD-OIG, or GAO findings
during the rating period but were not
yet due for resolution based on the
established target date(s) or revised
target date.

(0 points)

One of the Following Applies:

e During the rating period, the
applicant did not resolve all open
HUD-ONAP monitoring, HUD-OIG,
or GAO findings by the established
target date(s) or revised target date; or

o The applicant had Single Audit
findings pertaining to financial
management, accounting, and internal
controls for HUD-ONAP programs
during the rating period.

Subfactor 1.4. Timely Reporting

Maximum Points: 6

Applicants that currently receive
HUD-ONAP grants under the IHBG
formula program, FY18/FY19 IHBG
Competitive Program, Indian
Community Development Block Grant
(ICDBG) program, COVID-19 Recovery
Programs (IHBG-CARES and ICDBG—
CARES), or Tribal HUD-VASH program
must ensure the timely submission of
the following required reports: Annual
Performance Report (APR), Annual
Status and Evaluation Report (ASER),
and the Federal Financial Report (SF-
425). Applicants who have never
received a HUD-ONAP grant will be
awarded 2 points under this Subfactor.

HUD will award maximum points to
those who have submitted all reports by
the submission deadlines (which
includes any granted extensions) for all
HUD-ONAP grants during the one-year
period immediately preceding the date
that this NOFA is published. Applicants
should not submit workplan narrative
information or supporting attachments
for this Subfactor, as HUD will utilize
its own records to verify this
information.

(6 points)

The applicant submitted all required
reports by the submission deadlines for
all HUD-ONAP grants during the one-
year period immediately preceding the
date that this NOFA is published.

(3 points)

The applicant submitted some, but
not all, required reports by the
submission deadlines for HUD-ONAP
grants during the one-year period
immediately preceding the date that this
NOFA is published.

(2 points)

The applicant has never received a

HUD-ONAP grant.

(0 points)

The applicant did not submit any
required reports by the submission
deadlines for HUD-ONAP grants during
the one-year period immediately
preceding the date that this NOFA is
published.

Subfactor 1.5. Expenditures

Maximum Points: 6

HUD will evaluate administrative
capacity by considering how applicants
have utilized current Tribal HUD-VASH
or IHBG formula funds using one of the
categories below. In awarding points,
HUD will consider the amount of
undisbursed funds remaining in the
Line of Credit Control System (LOCCS)
for each applicant.

HUD will evaluate existing Tribal
HUD-VASH grantees using Category #1
below. For applicants that do not
currently administer the Tribal HUD—
VASH program, HUD will evaluate how
these IHBG recipients (or if they are not
an IHBG recipient, their IHBG formula
recipient) have spent or invested IHBG
formula funds using either Category #2
or Category #3 below. In awarding
points, HUD will take into account the
amount of unexpended IHBG formula
funds remaining in LOCCS and its plans
for spending undisbursed IHBG funds,
or if approved for investments, the
status of the invested funds and the
applicant’s plans to use these funds for
affordable housing activities. In
assessing an applicant’s undisbursed
funds, HUD will neither consider the
IHBG formula funds awarded in FY
2020 nor the IHBG funds awarded under
the Coronavirus, Relief, and Economic
Security (CARES) Act since Indian
tribes and TDHEs would have recently
been awarded this funding. Eligible
applicants that have ever been allocated
IHBG formula funds but neither accept
those funds nor have a current IHBG
formula recipient will automatically
receive 3 points under Category #2
below.

Category #1: Existing Tribal HUD—
VASH Grantees

HUD will review how an existing
Tribal HUD-VASH grantee has utilized
its FY15 and FY17 funds. HUD will
compare the total undisbursed balance
awarded from these fiscal years with the
cumulative award amount as of the
NOFA publication date. HUD will not
include the Tribal HUD-VASH renewal
grant funding awarded under Notice
PIH-2019-18 and PIH-2020-10 in
evaluating this Subfactor. Applicants
should not submit workplan narrative
information or supporting attachments
for this Subfactor, as HUD will utilize
its own records to verify this
information.

(6 points)

The applicant’s combined
undisbursed balance in LOCCS is
0-15% of the Tribal HUD-VASH
cumulative award amount it received in
FY15 and FY17.

(5 points)

The applicant’s combined
undisbursed balance in LOCCS is
between 16% and 30% of the Tribal
HUD-VASH cumulative award amount
it received in FY15 and FY17.

(4 points)

The applicant’s combined
undisbursed balance in LOCCS is
between 31% and 45% of the Tribal
HUD-VASH cumulative award amount
it received in FY15 and FY17.

(2 points)

The applicant’s combined
undisbursed balance in LOCCS is
between 46% and 60% of the Tribal
HUD-VASH cumulative award amount
it received in FY15 and FY17.

(1 point)

The applicant’s combined
undisbursed balance in LOCCS is
between 61% and 75% of the Tribal
HUD-VASH cumulative award amount
it received in FY15 and FY17.

(0 points)

The applicant’s combined
undisbursed balance in LOCCS is more
than 75% of the Tribal HUD-VASH
cumulative award amount it received in
FY15 and FY17.

Category #2: New Applicants That
Are Not Approved for Investing
Formula IHBG Funds or Approved for
But Are Not Investing IHBG Formula
Funds

For this Subfactor, applicants not
approved to invest formula IHBG funds
will be evaluated on the expenditure of
IHBG formula funding received in the
last three federal fiscal years (2018—
2020) in comparison with the amount of
undisbursed IHBG funds remaining in
LOCCS on the date this NOFA is
published.

A new applicant with an undisbursed
balance that is more than 25% of IHBG
formula cumulative amounts that it
received for the last three federal fiscal
years may qualify for full points under
this Subfactor only if it includes a
justification that is satisfactory to HUD
demonstrating well-developed plans to
accumulate IHBG funds to carry out a
specific activity in the future. The
justification must include supporting
information on when and how the
recipient intends to spend its
undisbursed IHBG funds in the future to
qualify for the full 6 points. This may
include specific references to past
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Indian Housing Plans, Annual
Performance Reports, or other related
documents.

An applicant that has received
approval for but not investing its IHBG
formula funds must clearly state this in
the workplan narrative in order to
qualify for points under this Subfactor
Option. Applicants should not submit
LOCCS or formula funding data for this
Subfactor, as HUD will utilize its
records to verify.

Eligible applicants that have ever
been allocated IHBG formula funds but
neither accept those funds nor have a
current IHBG formula recipient will
automatically receive 3 points for this
Subfactor.

(6 points)
One of the Following Applies:

e The applicant’s undisbursed amount
in LOCCS is 0—25% of IHBG formula
cumulative amount for the 2018-2020
Federal fiscal years; or

e The applicant’s undisbursed amount
is more than 25% of IHBG formula
cumulative amounts and the
applicant provided sufficient
justification demonstrating well-
developed plans to accumulate IHBG
funds to carry out specific IHBG
eligible activities in the future. The
justification included supporting
information on when and how the
recipient intends to spend its

undisbursed IHBG funds in the future.

(3 points)
One of the Following Applies:

e The applicant’s undisbursed amount
in LOCCS is between 26% and 50%
of IHBG formula cumulative amount

for the 2018-2020 Federal fiscal years.

The applicant did not provide a
justification and supporting
information satisfactory to HUD
demonstrating well-developed plans
to spend its undisbursed IHBG
amounts; or

o The applicant does not currently
administer the IHBG formula program
and accordingly does not have
balances of IHBG funds.

(1 point)

The applicant’s undisbursed amount
in LOCGCS is between 51% and 75% of
IHBG formula cumulative amount for
the 2018-2020 Federal fiscal years. The
applicant did not provide a justification
and supporting information satisfactory
to HUD demonstrating well-developed
plans to spend its undisbursed IHBG
amounts.

(0 points)

The applicant’s undisbursed amount
in LOCCS is more than 75% of IHBG
formula cumulative amount for the

2018-2020 Federal fiscal years. The
applicant did not provide a justification
and supporting information
demonstrating a well-developed plan to
spend its undisbursed IHBG amounts.

Category #3: New Applicants Approved
for and Investing IHBG Formula Funds

A new applicant approved for
investing formula IHBG funds in
accordance with section 204(b) of
NAHASDA and 24 CFR 1000.58 must
submit information about its investment
balances and its plans to spend the
invested IHBG funds on affordable
housing activities.

(6 points)

The applicant submitted all of the
following information addressing its
invested IHBG funds: the amount of
IHBG grant funds that it currently has
invested, the investment securities and
other obligations in which the funds are
invested, and a well-developed plan for
spending the invested IHBG funds on
affordable housing activities.

(3 points)

The applicant did not submit one of
the following information addressing its
invested IHBG grant funds: the amount
of IHBG grant funds that it currently has
invested, the investment securities and
other obligations in which the funds are
invested, and a well-developed plan for
spending the invested IHBG funds on
affordable housing activities.

(1 point)

The applicant did not submit two of
the following information addressing its
invested IHBG grant funds: the amount
of IHBG grant funds that it currently has
invested, the investment securities and
other obligations in which the funds are
invested, and a well-developed plan for
spending the invested IHBG funds on
affordable housing activities.

(0 points)

The application failed to include any
of the following: information detailing
the amount of IHBG grant funds that it
currently has invested, the investment
securities and other obligations in
which the funds are invested, and a
well-developed plan for spending the
invested IHBG funds on affordable
housing activities.

Rating Factor 2: Need
Maximum Points: 20

Subfactor 2.1. Identified Needs
Maximum Points: 10

As required by the 2017
Appropriations Act, HUD will consider
need when reviewing applications
received under this NOFA. For this
rating factor, the applicant must address
the following components in its
workplan narrative:

1. Reasons why the applicant is
interested in a Tribal HUD-VASH grant;

2. Discussion of the magnitude
(estimated number) and severity of the
applicant’s homeless Veterans or
Veterans at risk of homelessness
population;

3. The extent to which specific gaps
or weaknesses in services, housing, or
opportunities have been identified and
how it will be addressed;

4. Steps taken to identify or estimate
the applicant’s total homeless Veterans
or Veterans at risk of homelessness
population, including those that may be
eligible for VA benefits; and

5. Identify the estimated number of
the applicant’s eligible homeless
Veterans or Veterans at risk of
homelessness population that could be
served under the Tribal HUD-VASH
program. Resources to determine
Veteran eligibility for VA supportive
services are available online: https://
www.va.gov/health-care/eligibility/.

6. Existing grantees (if applicable): In
addition to components #1-5 above,
existing grantees must include an
explanation of why additional Tribal
HUD-VASH funds are needed in order
to continue addressing the needs of its
eligible homeless or at risk of
homelessness Veteran population.

HUD will award points as follows:
(10 points)

The applicant fully addressed all of

the components outlined in this
Subfactor.
(8 points)

The applicant was either missing one
of the components outlined in this
Subfactor or the need justification
addressed all of the required
components, but lacked detail to
warrant full points under this Subfactor.
(5 points)

The applicant was missing more than

one of the components outlined in this
Subfactor.

(0 points)
The applicant did not address any of

the components described above to
receive points under this Subfactor.

Subfactor 2.2. Supporting Information
Maximum Points: 5

Applicants must demonstrate need for
the Tribal HUD-VASH program by
providing supporting information
verifying the presence of Veterans that
are homeless or at risk of homelessness
in their Indian area (the area where the
Tribe or TDHE is authorized to carry out
affordable housing activities). The
supporting information must correlate
with the identified needs discussed in
Subfactor 2.1.
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Examples of acceptable
documentation may include, but are not
limited to:

1. Point-in-Time counts;

2. Waiting lists with homeless
Veterans or Veterans at risk of
homelessness;

3. Number of overcrowded
households with residents that are at
risk of homelessness

4. A list of eligible Veterans from the
Tribal Veteran’s Representative;

5. Data from the local VA;

6. U.S. Census Bureau’s American
Community Survey (ACS) data; and

7. Any supporting documentation
demonstrating to HUD’s satisfaction the
presence of homeless Veterans or
Veterans at risk of homelessness.

HUD will award points as follows:

(5 points)

The applicant provided supporting
information that correlates with the
identified needs discussed in Subfactor
2.1.

(3 points)

The applicant provided supporting
information. However, not all of the
information submitted correlates with
the identified needs discussed in
Subfactor 2.1.

(0 points)

The applicant did not provide
supporting information, or the
information submitted does not
correlate with any of the identified
needs discussed in Subfactor 2.1.
Subfactor 2.3. Severity of the Problem
Maximum Points: 5

For this Subfactor, HUD will assess
need based on severity of the applicant’s
identified homeless Veterans or
Veterans at risk of homelessness
population. Points will be awarded
based on how the estimated number of
identified homeless Veterans or
Veterans at risk of homelessness
compares to the number of rental
housing units requested by the
applicant. HUD will use information
submitted for Subfactors 2.1, 2.2, and
3.1 for this Subfactor review.

(5 points)

The estimated number of identified
homeless Veterans or Veterans at risk of
homelessness is at least three times the
number of rental housing units
requested by the applicant.

(3 points)

The estimated number of identified
homeless Veterans or Veterans at risk of
homelessness is at least twice but less
than three times the number of rental
housing units requested by the
applicant.

(1 point)

The estimated number of identified
homeless Veterans or Veterans at risk of
homelessness is at least equal to but less
than twice the number of rental housing
units requested by the applicant.

(0 points)

The estimated number of homeless
Veterans or Veterans at risk of
homelessness is less than the number of
rental housing units requested by the
applicant.

Rating Factor 3: Capacity to Administer
the Program

Maximum Points: 50

Subfactor 3.1. Implementation Plan and
Implementation Schedule

Maximum Points: 10

HUD will assess the applicant’s
administrative capacity to implement its
proposed Tribal HUD-VASH program
by reviewing its workplan narrative. In
addition, the applicant must include a
schedule of specific tasks in its
Implementation Schedule.

The applicant must describe the
program in detail and include the
following components in its workplan
narrative and Implementation Schedule:

1. Type of Tribal HUD-VASH
Assistance: Tenant-Based vs. Project-
Based: The applicant must describe its
rationale for requesting Tenant-Based
Rental Assistance and/or Project-Based
Rental Assistance. The rationale must
correlate with the need discussed in
Rating Factor 2, Need;

2. Units of Assistance Requested: The
workplan narrative must include a
justification for the total number of
rental housing units that the Tribe or
TDHE plans to provide. The justification
must correlate with the information
submitted under Rating Factor 2, Need,
and criteria established in this NOFA,
and must address housing availability.
The number of units requested in the
justification must match the information
provided on the Units of Assistance
Table(s) submitted with the application;

3. Location of the units where eligible
Veterans may be housed (e.g., include a
map, address and/or aerial photo); and

4. If applicable, description of how
the applicant plans to operate and
maintain any units owned or operated
by the applicant.

An applicant proposing Project-Based
Rental Assistance must also address the
following in its workplan narrative:

5. Housing stock: Description of
whether the applicant plans to leverage
other resources to construct, acquire, or
rehabilitate housing stock for the use of
eligible Veterans. If the applicant is not
planning to increase its housing stock
and is instead using its existing stock,
then the applicant must describe what
type of units it plans to use (e.g. IHBG,

FCAS, Title VI, Low-Income Housing
Tax Credit, Section 184, tribal, etc.) and
identify the age of the stock as of the
application deadline established in this
NOFA. Applicants that propose to use
existing housing stock to house Veterans
will not be awarded the maximum
points under Subfactor 3.2 below,
unless it is newly constructed or
acquired for Veterans 12 months or less
prior to the application deadline
established in this NOFA

6. The length of time the Tribal HUD—
VASH assistance would not be used
while waiting for the units to be
completed (e.g. constructed, acquired,
or rehabilitated) and what activities the
applicant will continue to implement
during this time. Note that projects with
new construction timeframes longer
than two years will not be approved;

7. The number of units and the type
of structure to which the assistance
units will be attached; and

8. The project ownership and
evidence of site control. As stated in the
Consolidated Notice, Project-Based
Rental Assistance may be provided to
privately owned housing with a contract
with the owner of the housing, or a unit
that is owned or operated by the tribe/
TDHE.

HUD will award points as follows:
(10 points)

The workplan narrative and
Implementation Schedule include all of
the components outlined in this
Subfactor, including components #5-8
if the applicant is proposing Project-
Based Rental Assistance.

(7 points)
One of the Following Applies

e The workplan narrative and
Implementation Schedule are either
missing one of the components outlined
in this Subfactor, including components
#5-8 if the applicant is proposing
Project-Based Rental Assistance; or

e The plan addressed all of the
required components but lacked detail
to warrant full points under this
Subfactor.

(5 points)

The applicant is requesting the
majority of funds towards Project-Based
Rental Assistance and workplan
narrative and Implementation Schedule
are missing more than one but less than
five of the components outlined in this
Subfactor.

(0 points)

The applicant is either requesting the
majority of funds towards Project-Based
Rental Assistance and the workplan
narrative and Implementation Schedule
are missing five or more of the
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components outlined in this Subfactor
or the applicant is requesting the
majority of funds towards Tenant-Based
Rental Assistance and the workplan
narrative and Implementation Schedule
are missing two or more of the
components outlined in this Subfactor.

Subfactor 3.2. Availability of Housing
Stock
Maximum Points: 10

HUD recognizes that this additional
Tribal HUD-VASH expansion funding
provides an opportunity to address
severe overcrowding and the lack of
affordable housing in Indian Country.
As such, HUD will award full points
under this Subfactor to applicants that
demonstrate the administrative capacity
to increase their housing stock for
eligible Veterans. Additionally, HUD
will award points based on how the
applicant addresses the availability of
housing stock it would use to house
eligible Veterans under the Tribal HUD—
VASH program.

For this Subfactor, applicants will be
rated under either Category #1 or
Category #2 below, depending on the
nature of the proposed project.
Applicants that propose both Project-
Based and Tenant-Based projects will be
rated according to the project that
constitutes the majority of the federal
request amount listed on the SF—424

and detailed budget. Applicants that
propose an equal amount of federal
funds towards both Project-Based and
Tenant-Based projects will be rated
according to Category #1- Project-Based
Rental Assistance, as this in keeping
with HUD’s priority to increase the
number of new housing units available
for eligible Veterans under the program.

Category #1: Project-Based Rental
Assistance

For applicants that request the
majority of federal funds for Project-
Based Rental Assistance, maximum
points will be awarded to those that
have leveraged other funding sources to
increase its housing stock for the use of
eligible Veterans.

To qualify for full points, applicants
proposing to increase its housing stock
for eligible Veterans must identify the
amount of leveraged funding sources
that it has used or plans to use and
provide firm commitment
documentation supporting this amount.

A firm commitment refers to a letter
of commitment, memorandum of
understanding, or agreement to
participate from an applicant’s partner
specifying that it agrees to perform and/
or support an activity specified in the
application. The firm commitment must
demonstrate that the partner has the
financial capacity to deliver the

resources or skills necessary to
implement the proposed activity, either
in cash or through in-kind
contributions, if HUD awards Tribal
HUD-VASH funds. Federal sources are
only allowed to be used as leveraging if
permitted by a program’s authorizing
statute. Contributions that could be
considered as leveraged resources for
point award include, but are not limited
to:

e Tribal government funds;

¢ Donations from individuals or
organizations, private foundations,
businesses;

e State or federal loans or guarantees;

e Other grant funds;

¢ Donated goods and services needed
for the project;

¢ Land needed for the project; and

¢ Direct administrative costs.

As indicated in Subfactor 3.1,
applicants that propose to use existing
housing stock to house Veterans will not
be awarded the maximum points for this
Subfactor, unless it is newly constructed
or acquired for Veterans 12 months or
less prior to the application deadline
established in this NOFA.

The following table summarizes
acceptable firm commitment
documentation to provide as evidence
of leveraged funds:

Leveraged resource

Firm commitment documentation needed

Tribal Resources .................. o Tribal resolution committing funds, housing stock, or equivalent; the resolution (or equivalent) must identify the

Federal Resources ............... .

Public Agency, Foundation, .
or Other Private Party.

exact dollar amount (or value of resources to be committed).
IHBG formula funds (whether administered by the tribe or a TDHE) in keeping with ONAP Program Guidance
No. 2018-01(IHBG in the Tribal HUD-VASH Program:
O Leveraging with current program year funds: The most recently approved Indian Housing Plan (IHP) must
identify the dollar amount and commit the IHBG resources to the project. If not currently approved in the
most recent IHP, the application must state that an amendment to the IHP will be processed if the appli-
cant is awarded Tribal HUD-VASH funds.
O Future IHBG funding: If future IHBG funds will be used, the application must identify the program year and
the dollar amount of IHBG funds that will be used.
e Other Federal Program Funds: Might include funds from the U.S. Department of Agriculture, Indian Health
Service, Bureau of Indian Affairs, or any other federal agency. If allowable by the Federal program’s statute,
the applicant should submit statement (e.g., letter, email, etc.) from the Federal agency approving the amount
of funds to be committed for leveraging.
Letters of commitment which must include:
O The donor organization’s name;
O The specific funds proposed;
O The dollar amount of the financial or in-kind resource;
O Method for valuation;
O The purpose of that resource within the proposed project; and
© Signed commitment from an official of the organization legally authorized to make the commitment.
¢ Memorandum of understanding, and/or agreement to participate, including any conditions to which the contribu-
tion may be subject.
Must demonstrate that the donated items are necessary to the actual development of the project and include
comparable costs that support the donation.
Land valuation must be established using one of the following methods and the documentation must be con-
tained in the application. The application of land valuation documentation must state the method used to deter-
mine land value and identify the land value. Land that has previously been used as leverage towards other
ONAP competitions may not be proposed as leveraging for this NOFA.
e The methods for land valuation include:
O A site-specific appraisal no more than two years old;
O An appraisal of a nearby comparable site also no more than two years old;
O A reasonable extrapolation of land value based on current area realtor value guides; or
O A reasonable extrapolation of land value based on recent sales of similar properties in the same area.
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Grantees will be required to show
evidence that leveraging resources were
actually received and used for their
intended purposes through quarterly
reports (SF—425) as the project proceeds.

HUD recognizes that in some cases,
the applicant cannot receive a firm
commitment of non-tribal funds by the
application deadline. In such cases, the
applicant must include a statement from
the contributing entity that describes
why the firm commitment cannot be
made at the current time. The statement
must say that the tribe/organization and
proposed project meets the eligibility
criteria for receiving the leveraged
funds. It must also include a date by
which the funding decisions will be
made. This date cannot be over six
months from the anticipated date of
grant approval by HUD. If the applicant
does not provide HUD with evidence of
the firm commitment from the original
leverage source or an alternative source
within six months of the date of grant
approval, or if anticipated leverage is
not provided, HUD will re-rate and re-
rank the application with the updated
leverage information. If the application
is no longer fundable after re-rating and
re-ranking the application, HUD will
rescind the grant and recapture grant
funds.

HUD will award points as follows:
(10 points)

The applicant provided firm
commitment documentation for all
sources of leveraging resources that it
has used or plans to use for the
construction or acquisition of housing
specifically for Veterans and one of the
following applies:

e The applicant is proposing to increase
its housing stock for the use of eligible
Veterans by leveraging other funding
sources for the construction or
acquisition of new units; or

o The applicant proposes to use of
existing stock that is newly
constructed or acquired for Veterans
12 months or less prior to the
application deadline established in
this NOFA, as identified in Subfactor
3.1.

(8 points)

The applicant is proposing to leverage
other funding sources for the
rehabilitation of existing stock for the
use of Veterans. The applicant provided
firm commitment documentation for all
sources of leveraging resources that it
has used or plans to use for the
rehabilitation project.

(5 points)

The applicant is not proposing to
increase its housing stock specifically
for the use of eligible Veterans. Rather,

the applicant is proposing to use
existing housing stock, without
associated rehabilitation costs, and the
stock is more than 12 months old from
the application deadline established in
this NOFA for its Tribal HUD-VASH
program.

(0 points)

The applicant proposed to increase its
housing stock for the use of eligible
Veterans by leveraging other sources of
funding but did not provide firm
commitment documentation for all
sources of leveraging resources.

Category #2: Tenant-Based Rental
Assistance

Applicants requesting funding to
provide Tenant-Based Rental Assistance
must submit supporting documentation
demonstrating the availability of rental
units where eligible Veterans may be
housed, if awarded a Tribal HUD-VASH
grant.

Documentation for this Subfactor
must include agreements or letters of
partnerships with local landlords
showing commitment to house eligible
Veterans as identified in Subfactor 3.1-
Implementation Plan and
Implementation Schedule. Other forms
of supporting documentation to receive
points under this Subfactor include a
rental market survey identifying the
rental market available for Veterans, or
other documentation satisfactory to
HUD demonstrating the availability of
housing for Veterans assisted under this
program.

Applicants that propose to make their
own housing stock available for Tenant-
Based Rental Assistance must provide
supporting documentation in the form
of a tribal resolution or equivalent
committing units it would offer eligible
Veterans under the program. The
resolution (or equivalent) must identify
the type of housing stock (e.g., FCAS,
NAHASDA, etc.), the number of units,
and the age of the units.

Applicants that propose to use units
(50% or higher) that have been
constructed, acquired, or rehabbed 12
months or less prior to the application
deadline of this NOFA will receive more
points under this Subfactor versus
applicants that propose to use older
housing stock.

(10 points)

The applicant provided agreements or
letters of partnerships with local
landlords for all rental units where
eligible Veterans may be housed, as
identified in Subfactor 3.1-
Implementation Plan and
Implementation Schedule. The
applicant is also proposing to offer its
own housing stock as an option for
eligible Veterans, provided a tribal

resolution or equivalent identifying the
type of housing stock, number of units,
and the majority age of the units (50%
or higher) is 12 months or less from the
application deadline of this NOFA.

(9 points)

The applicant provided agreements or
letters of partnerships with local
landlords for all rental units where
eligible Veterans may be housed, as
identified in Subfactor 3.1-
Implementation Plan and
Implementation Schedule. The
applicant is also proposing to offer its
own housing stock as an option for
eligible Veterans and provided a tribal
resolution or equivalent identifying the
type of housing stock and number of
units. However, the majority age of the
units (49% or less) is older than 12
months from the application deadline of
this NOFA.

(8 points)

The applicant provided agreements or
letters of partnerships with local
landlords for all rental units where
eligible Veterans may be housed, as
identified in Subfactor 3.1-
Implementation Plan and
Implementation Schedule. The
applicant is not proposing to offer its
own housing stock as an option for
eligible Veterans.

(6 points)

The applicant provided agreements or
letters of partnerships with local
landlords for some, but not all rental
units. The applicant provided other
supporting documentation for the
remaining rental units where eligible
Veterans may be housed, as identified in
Subfactor 3.1-Implementation Plan and
Implementation Schedule. The
applicant is not proposing to offer its
own housing stock as an option for
eligible Veterans.

(4 points)

The applicant did not provide
agreements or letters of partnerships
with local landlords. Rather, the
applicant provided other supporting
documentation for all rental units where
eligible Veterans may be housed, as
identified in Subfactor 3.1-
Implementation Plan and
Implementation Schedule. The
applicant is not proposing to offer its
own housing stock as an option for
eligible Veterans.

(2 points)

The applicant did not provide
agreements or letters of partnerships
with local landlords. Rather, the
applicant provided other supporting
documentation for some, but not all
rental units where eligible Veterans may
be housed, as identified in Subfactor
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3.1-Implementation Plan and
Implementation Schedule. The
applicant is not proposing to offer its
own housing stock as an option for
eligible Veterans.

(0 points)

The applicant did not provide any
supporting documentation for the rental
units where eligible Veterans may be
housed.

Subfactor 3.3. Budget

Maximum Points: 10

HUD will review the detailed budget
(Unit of Assistance Table, estimated
administrative fee usage, and if
applicable, project costs for the
development of new units) according to
the following criteria:

1. Budget is thoroughly prepared,
with all costs requested on the SF—424
accounted for and calculations shown
by the applicant;

2. Budget figures are consistent
throughout the application;

3. Costs are allowable, allocable,
reasonable, and necessary for
implementing the proposed Tribal
HUD-VASH program; and

4. All budget calculations are
mathematically correct.

Points will be awarded as follows:

(10 points)
The detailed budget fully satisfied all
of the criteria outlined in this Subfactor.

(8 points)

The detailed budget adequately
satisfied all but one of the criteria
outlined in this Subfactor.

(5 points)

The detailed budget did not satisfy
two criteria outlined in this Subfactor
(0 points)

The detailed budget was missing
information and/or did not satisfy three
or more criteria outlined in this
Subfactor.

Subfactor 3.4. Coordination With the
Department of Veterans Affairs

Maximum Points: 10

This Subfactor awards points based
on how an applicant will take
affirmative steps to coordinate with the
VA Medical Center that serves its tribal
area and its overall understanding of the
VA’s role in implementing the program.

The applicant must address the
following components in its workplan
narrative:

1. Identify which VA Medical Center
or VA Healthcare System the applicant
will partner with for the program;

2. Description of the VA’s agreement
to participate in Tribal HUD-VASH,
commitment and capacity to provide

timely case management services to
support a Tribal HUD-VASH award,
and how the VA intends to obtain the
case manager (VA hire or contract);

3. Overview of how the applicant will
incorporate the VA partnership into the
applicant’s Tribal-HUD-VASH program
operations;

4. Description of how supportive
housing evidence-based practices (e.g.,
Critical Time Intervention, Harm
Reduction, etc.) will be integrated by the
applicant for this program. (More
information is available in the “Tribal
HUD-VASH Guidebook (April 2016)”
available at https://www.hud.gov/
program_offices/public_indian
housing/ih/tribalhudvash);

5. Applicant’s understanding of case
manager criteria, recruitment and
selection, including any anticipated
involvement of tribal entities and
potential barriers to obtaining a case
manager;

6. Joint VA and tribal efforts to
identify and conduct outreach to
eligible homeless and/or at risk of
homelessness veterans; and

7. Applicant’s plan for on-going
communication with the VA.

(10 points)

The applicant thoroughly described
its coordination efforts with the VA in
its workplan narrative and demonstrates
a full understanding of the VA’s role in
implementing the program. The
applicant discussed all of the Subfactor
components in detail.

(8 points)

The applicant adequately addressed
this Subfactor but was either missing
one of the components outlined in this
Subfactor or the applicant addressed all
of the required components but lacked
detail to warrant full points under this
Subfactor.

(6 points)

The applicant adequately addressed
this Subfactor but was missing 2—3 of
the components outlined in this
Subfactor.

(4 points)

The applicant addressed this
Subfactor but was missing 4 or more
components outlined in this Subfactor.
(0 points)

The application did not include any
of the information described above to
receive points under this Subfactor.

Subfactor 3.5. Coordination With
FPartners

Maximum Points: 5

The applicant is encouraged to
involve other partners in developing
and implementing the Tribal HUD—
VASH program. For this Subfactor, the

applicant must address the following
components:

1. How the applicant has designed the
project and plans to implement it in
coordination with community members,
tribal departments, the Indian Health
Service (HIS) or tribal health system,
Continuums of Care, Veterans groups,
nonprofits, homelessness providers, or
other agencies/organizations;

2. Description of actions taken or to be
taken to work with partners to support
its marketing and outreach efforts to
homeless and/or at risk of homelessness
Veterans; and

3. Planned efforts to promote
employment opportunities for homeless
and/or at risk of homelessness Veterans.
(5 points)

The applicant thoroughly described
its coordination efforts with other
partners in its workplan narrative and
discussed all of this Subfactor’s
components in detail.

(3 points)

The applicant adequately addressed
this Subfactor but was either missing
one of the components outlined in this
Subfactor or the applicant addressed all
of the required components but lacked
detail to warrant full points under this
Subfactor.

(0 points)

The application did not include any
of the information described above to
receive points under this Subfactor.

Subfactor 3.6. Outputs and Outcomes

Maximum Points: 5

The applicant must include outcomes
and outputs it strives to achieve with
the project and describe them in detail.
Outputs are measured in the volume of
work accomplished and must correlate
with the nature of the Tribal HUD—
VASH program activities proposed and
discussed in Rating Factors 2 and 3 of
the workplan narrative. They should be
clear enough to allow HUD to monitor
and assess the proposed project or
program’s progress if funded. An
outcome is the impact achieved from
the outputs of the proposed project or
program. They should be quantifiable
measures or indicators that identify the
change in the community, people’s
lives, economic status, etc. Discussion
and coordination with VA facility staff
can help identify clear outputs and
outcomes as part of the investigation/
planning process.

Examples of outputs could include
but are not limited to:
e Number of eligible Veterans assisted
e Number of rental units identified/

number of partnerships with local

landlords (Tenant-Based Housing

Assistance)


https://www.hud.gov/program_offices/public_indian_housing/ih/tribalhudvash
https://www.hud.gov/program_offices/public_indian_housing/ih/tribalhudvash
https://www.hud.gov/program_offices/public_indian_housing/ih/tribalhudvash

16750

Federal Register/Vol. 86, No. 60/ Wednesday, March 31, 2021/ Notices

e Number of Project-Based units
constructed, acquired, or rehabilitated
for the eligible Veterans

e Number of outreach meetings and
efforts undertaken to coordinate
assistance with partners
Examples of outcomes could include

but are not limited to:

e Number of eligible Veterans exiting
the Tribal HUD-VASH program to
permanent housing

e Number of eligible Veterans
graduating (no longer needing case
management services from the VA)

¢ Reduction of eligible Veterans on a
tribe/TDHE’s waiting list

¢ Increase in available housing stock for
eligible Veterans

¢ Increased in fiscal resources for
eligible Veterans during participation
in the Tribal HUD-VASH program by
obtaining employment or appropriate
disability and/or other benefits (e.g.,
Supplemental Nutrition Assistance
Program, etc.) for which the Veteran
is eligible, and learning and utilizing
effective money management
practices

¢ Obtain maximal “‘self-sufficiency” as
appropriate to their functional
abilities, as evidenced by
independently meeting tenancy
requirements (such as paying rent
portion on time, maintaining the unit,
following the rules of the landlord,
allowing others peaceful enjoyment of
their unit, etc.), practicing wellness
strategies and attending to their
healthcare needs, attending to
personal needs (e.g., independently
taking care of activities of daily
living), and engaging in social and
community activities to increase
purposeful, meaningful activities and
establish/maintain healthy and
effective social supports

(5 points)

The applicant clearly described
measurable outputs and outcomes for
the Tribal HUD-VASH program
activities proposed in the workplan.

(3 points)

The applicant included measurable
outputs and outcomes for the Tribal
HUD-VASH program activities
proposed in the workplan but did not
clearly describe them in detail.

(1 points)

The applicant included either
measurable outputs or outcomes for
Tribal HUD-VASH program activities
proposed in the workplan, but not both.
(0 points)

The application did not contain the
information described above to receive
points under this Subfactor.

2. Other Factors
Preference Points

HUD encourages activities in support
of the Secretary’s FY20 Initiatives. HUD
may award up to two (2) points for any
of the 3 preferences (OZ, PZ or HBCU).

Opportunity Zones

This program does not offer
Opportunity Zone preference points.

HBCU

This program does not offer HBCU
preference points.

Promise Zones

This program does not offer Promise
Zone preference points.

B. Review and Selection Process
1. Past Performance

In evaluating applications for funding,
HUD will consider an applicant’s past
performance in managing funds. Items
HUD will consider include, but are not
limited to:

The ability to account for funds in
compliance with applicable reporting
and recordkeeping requirements;

Timely use of funds received from
HUD;

Timely submission and quality of
reports submitted to HUD;

Meeting program requirements;

Meeting performance targets as
established in the grant agreement;

The applicant’s organizational
capacity, including staffing structures
and capabilities;

Timely completion of activities and
receipt and expenditure of promised
matching or leveraged funds;

HUD may reduce scores as specified
under V. A. Review Criteria. Whenever
possible, HUD will obtain past
performance information. If this review
results in an adverse finding related to
integrity or performance, HUD reserves
the right to take any of the remedies
provided in Section III. E Statutory and
Regulatory Requirements Affecting
Eligibility, ‘“Pre-selection Review of
Performance” document link above.

2. Assessing Applicant Risk

In evaluating risks posed by
applicants, HUD may use a risk-based
approach and may consider any items
such as the following:
¢ Financial stability;

e Quality of management systems and
ability to meet the management
standards prescribed in this part;

¢ History of performance. The
applicant’s record in managing
Federal awards, if it is a prior
recipient of Federal awards, including
timeliness of compliance with

applicable reporting requirements,
conformance to the terms and
conditions of previous Federal
awards, and if applicable, the extent
to which any previously awarded
amounts will be expended prior to
future awards;

¢ Reports and findings from audits
performed under Subpart F—Audit
Requirements of this part or the
reports and findings of any other
available audits; and

o The applicant’s ability to effectively
implement statutory, regulatory, or
other requirements imposed on non-
Federal entities.

3. Application Selection Process

HUD will review each application
from an eligible applicant and assign
points in accordance with the selection
factors described in this section.

(a) Application Screening and
Acceptance

ONAP will screen and accept
applications if they meet all the criteria
listed below:

e The application is received or
submitted in accordance with the
requirements of this NOFA;

e The applicant is eligible to submit an
application;

e The proposed project is eligible; and

o The application contains all of the
applicable components listed in
Section IV.B. of this NOFA.

(b) Threshold Compliance

HUD will review each application
that passes the screening process to
ensure that each applicant and each
proposed project meets the eligibility
and submission thresholds in the
Eligibility Requirements and this NOFA.

(c) Past Performance

HUD will evaluate applicants’ past
performance under Rating Factor 1—
Capacity of the Applicant.

(d) Rating

HUD will rate all eligible applications
that meet the Threshold Requirements
against the criteria in Rating Factors 1
through 3 and assign a rating score. The
maximum total rating score for the three
Rating Factors is 100 points. HUD will
review and rate each application that
meets the acceptance criteria and
threshold requirements. Once all
applications are rated, HUD will
conduct a review to ensure consistency
in the application rating.

(e) Minimum Points

To be considered for funding, the
application must receive a minimum of
20 points under Rating Factor 1-
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Capacity of the Applicant, a minimum
of 35 points under Rating Factor 3-
Capacity to Administer the Program,
and an overall score of at least 75
points. HUD will reject any application
that does not meet the minimum rating
score requirements.

(f) Ranked Order

HUD will place eligible applications
that meet the minimum rating score
requirements in ranked order. Funds
will be awarded in rank order based on
the score received on the application
submitted under this NOFA. Applicants
within the fundable range of 75 or more
points will be considered for funding in
ranked order up to the amount
requested, or a lesser amount if
sufficient funds are not available.
Meeting the minimum score of 75 points
does not guarantee a funding award will
be made. HUD also reserves the right to
adjust funding to meet urgent policy
priorities. HUD reserves the right to
issue a supplemental or independent
NOFA if necessary (e.g., to ensure that
all appropriated funds are awarded).

(g) Grant Award Adjustments

At its discretion, if HUD determines
that there are not enough funds
available to fully fund a project as
proposed by a successful applicant, then
HUD may contact the applicant to
determine whether revisions can be
made to the program budget, workplan
narrative, and Implementation Schedule
to reflect the actual award offer. If it is
not possible to agree on a revised
program budget, workplan narrative,
and Implementation Schedule, then an
award will not be made to that
applicant. In such an instance, HUD
may offer an award, in a rank order, to
another applicant. HUD may also select
additional applications for funding, in
rank order, if additional funds become
available. See also Adjustments to
Funding information in section VL A.
below.

(h) Tiebreakers

When rating results in a tied score
and there is not enough money to fund
all tied scored applications, HUD will
use the following factors in the order
listed to resolve the tie:

1. HUD will approve applications that
can be fully funded over those that
cannot be fully funded;

2. Applicants that receive the most
points according to Subfactor 3.2,
Availability of Housing Stock;

3. Applicants that propose to leverage
other funding sources to increase its
housing stock for the use of eligible
Veterans; and

4. Applicants that score the highest
cumulative points for Rating Factor 1-
Capacity of the Applicant and Rating
Factor 2-Need.

(i) Additional Tribal HUD-VASH Funds

If, after publication of this NOFA,
additional funds become available
through additional appropriations or
recaptured funds, HUD reserves the
right to:

1. Award funding to additional
applicants based on their score from this
competition;

2. Use the additional funds to provide
additional funding to an applicant
awarded less than the original requested
amount of funds to make the full award;
and

3. Fund additional applicants that
were eligible to receive an award but for
which there were no funds available
from the FY 2017 appropriations; and

4. Award funding to applicants that
meet the funding errors category in
section VI.A. below.

(j) Curable Deficiencies and Pre-Award
Requirements:

e Curable Deficiencies: If there are
curable deficiencies identified in
successful applications, then
applicants must satisfactorily address
these deficiencies before HUD can
make a grant award.

e Pre-Award Requirements: Successful
applicants may have to provide
supporting documentation concerning
the management, maintenance,
operation, or financing of proposed
projects before a grant agreement can
be executed. HUD may ask for
additional information on the scope,
magnitude, timing, budget, method of
implementing the project or any
proposed leveraging resources. HUD
may also ask further information to
verify the commitment of other
resources required to complete,
operate, or maintain the proposed
project. HUD will notify applicants by
email, facsimile, or via the U.S. Postal
Service, return receipt requested.
HUD will provide official notification
to the authorized representative. Each
applicant must provide accurate email
addresses for receipt of these
notifications and must monitor their
email accounts to determine whether
a notification has been received.
Applicants will be provided no less
than 48 hours and no more than
fourteen (14) calendar days from the
date of receipt of the HUD notification
to respond to these requirements. No
extensions will be provided. If the
deadline date falls on a Saturday,
Sunday, or Federal holiday, the
response must be received by HUD on

the next day that is not a Saturday,
Sunday, or Federal holiday. If an
applicant does not respond within the
prescribed time period or makes an
insufficient response, then ONAP will
determine that the requirement has
not been met and will withdraw the
grant offer. Applicants may not
substitute new projects for those
originally proposed in the application
and any new information will not
affect the project’s rating and ranking.
The time period for calculating the
response deadline for pre-award
requirements begins on the day after
receipt of the pre-award letter from
ONAP.

(k) Agency Errors

Judgments made within the
provisions of this NOFA and all
program statutory and regulatory
requirements are not subject to claim of
error. There is no appeal process. An
applicant may however, bring
arithmetic errors in application scoring
to the attention of HUD within 30 days
of being informed of its score.

(1) Anticipated Announcement and
Award Dates

Following the evaluation process,
HUD will notify successful applicants of
their selection for funding. HUD will
also notify other applicants, whose
applications were received by the
deadline, but have not been chosen for
awards. Notifications will be sent by
email to the person listed as the
Authorized Representative listed on the
SF-424. HUD anticipates announcing
awards under this NOFA approximately
four to six months after the application
due date.

Authority: 42 U.S.C. 3535(d); Consolidated
and Further Continuing Appropriations Act,
2015 (Pub. L. 113-235, approved December
16, 2014); Consolidated Appropriations Act,
2017 (Pub. L. 115-31, approved May 5,
2017).

Dominique G. Blom,

General Deputy Assistant Secretary for Public
and Indian Housing.

[FR Doc. 2021-06595 Filed 3—-30-21; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

[FWS-R1-ES-2021-N019;
FXES11130100000—-212-FF01E00000]

Endangered Species; Receipt of
Recovery Permit Applications

AGENCY: Fish and Wildlife Service,
Interior.
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ACTION: Notice of receipt of permit
applications; request for comments.

SUMMARY: We, the U.S. Fish and
Wildlife Service, have received
applications for permits to conduct
activities intended to enhance the
propagation and survival of endangered
species under the Endangered Species
Act of 1973, as amended. We invite the
public and local, State, Tribal, and
Federal agencies to comment on these
applications. Before issuing the
requested permits, we will take into
consideration any information that we
receive during the public comment
period.

DATES: We must receive your written
comments on or before April 30, 2021.
ADDRESSES: Document availability and
comment submission: Submit a request
for a copy of the application and related
documents and submit any comments
by one of the following methods. All
requests and comments should specify
the applicant name and application
number (e.g., Dana Ross TE-08964A—2):

e Email: permitsR1ES@fws.gov.

e U.S. Mail: Marilet Zablan, Program
Manager, Restoration and Endangered
Species Classification, Ecological
Services, U.S. Fish and Wildlife Service,
Portland Regional Office, 911 NE 11th
Avenue, Portland, OR 97232-4181.

FOR FURTHER INFORMATION CONTACT:
Colleen Henson, Regional Recovery
Permit Coordinator, Ecological Services,
(503) 231-6131 (phone); permitsR1ES@

fws.gov (email). Individuals who are

hearing or speech impaired may call the
Federal Relay Service at 1-800—877—
8339 for TTY assistance.
SUPPLEMENTARY INFORMATION: We, the
U.S. Fish and Wildlife Service, invite
the public to comment on applications
for permits under section 10(a)(1)(A) of
the Endangered Species Act, as
amended (ESA; 16 U.S.C. 1531 et seq.).
The requested permits would allow the
applicants to conduct activities
intended to promote recovery of species
that are listed as endangered under the
ESA.

Background

With some exceptions, the ESA
prohibits activities that constitute take
of listed species unless a Federal permit
is issued that allows such activity. The
ESA’s definition of “take”” includes such
activities as pursuing, harassing,
trapping, capturing, or collecting, in
addition to hunting, shooting, harming,
wounding, or killing.

A recovery permit issued by us under
section 10(a)(1)(A) of the ESA
authorizes the permittee to conduct
activities with endangered or threatened

species for scientific purposes that
promote recovery or for enhancement of
propagation or survival of the species.
These activities often include such
prohibited actions as capture and
collection. Our regulations
implementing section 10(a)(1)(A) for
these permits are found in the Code of
Federal Regulations (CFR) at 50 CFR
17.22 for endangered wildlife species,
50 CFR 17.32 for threatened wildlife
species, 50 CFR 17.62 for endangered
plant species, and 50 CFR 17.72 for
threatened plant species.

Permit Applications Available for
Review and Comment

Proposed activities in the following
permit requests are for the recovery and
enhancement of propagation or survival
of the species in the wild. The ESA
requires that we invite public comment
before issuing these permits.
Accordingly, we invite local, State,
Tribal, and Federal agencies and the
public to submit written data, views, or
arguments with respect to these
applications. The comments and
recommendations that will be most
useful and likely to influence agency
decisions are those supported by
quantitative information or studies.

Appll\ll%atlon Applicant, city, state Species Location Take activity zg{irgr']t
TE38768B ..... Micronesian Environmental | Mariana  common  moorhen | GU, MP .. | Harass by survey .............c........ Amend.
Services, Saipan, MP. (Gallinula chloropus guami),
Micronesian megapode
(Megapodius laperouse),
nightingale reed-warbler
(Acrocephalus luscinia).
CS0003146 ... | SR3 Sealife Response, Reha- | Hawksbill sea turtle | OR, WA Rehabilitation and transfer of | New.
bilitation, and Research, Des (Eretmochelys imbricata), stranded sea turtles.
Moines, WA. leatherback sea turtle
(Dermochelys coriacea), log-
gerhead sea turtle (Caretta
caretta).

Public Availability of Comments

Written comments we receive become
part of the administrative record
associated with this action. Before
including your address, phone number,
email address, or other personal
identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can request in your comment
that we withhold your personal
identifying information from public
review, we cannot guarantee that we
will be able to do so. All submissions
from organizations or businesses, and

from individuals identifying themselves
as representatives or officials of
organizations or businesses, will be
made available for public disclosure in
their entirety.

Next Steps

If we decide to issue a permit to an
applicant listed in this notice, we will
publish a notice in the Federal Register.

Authority

We publish this notice under section
10(c) of the Endangered Species Act of

1973, as amended (16 U.S.C. 1531 et
seq.).

Marjorie Nelson,

Acting Assistant Regional Director-Ecological
Services, Pacific Region.

[FR Doc. 2021-06600 Filed 3—-30-21; 8:45 am]
BILLING CODE 4333-15-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

[Docket No. FWS-HQ-1A-2020-0140;
FXIA16710900000—-212—-FF09A30000]

Endangered Species; Marine
Mammals; Issuance of Permits

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of issuance of permits.

SUMMARY: We, the U.S. Fish and
Wildlife Service, have issued the
following permits to conduct certain
activities with endangered species,
marine mammals, or both. We issue
these permits under the Endangered
Species Act (ESA) and Marine Mammal
Protection Act (MMPA).

ADDRESSES: Information about the
applications for the permits listed in
this notice is available online at
www.regulations.gov. See
SUPPLEMENTARY INFORMATION for details.
FOR FURTHER INFORMATION CONTACT: Tim
MacDonald, by phone at 703-358-2185,
via email at DMAFR@fws.gov, or via the
Federal Relay Service at 800—877—-8339.
SUPPLEMENTARY INFORMATION: We, the
U.S. Fish and Wildlife Service (Service),
have issued permits to conduct certain
activities with endangered and
threatened species in response to permit
applications that we received under the
authority of section 10(a)(1)(A) of the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.)

After considering the information
submitted with each permit application
and the public comments received, we
issued the requested permits subject to

ENDANGERED SPECIES

certain conditions set forth in each
permit. For each application for an
endangered species, we found that (1)
the application was filed in good faith,
(2) the granted permit would not operate
to the disadvantage of the endangered
species, and (3) the granted permit
would be consistent with the purposes
and policy set forth in section 2 of the
ESA.

Availability of Documents

The permittees’ original permit
application materials, along with public
comments we received during public
comment periods for the applications,
are available for review. To locate the
application materials and received
comments, go to www.regulations.gov
and search for the appropriate permit
number (e.g., 12345C) provided in the
following table:

Permit No.

Applicant

Permit issuance date

Tony Goldberg

Chattanooga Zoo

U.S. Fish and Wildlife Service, Carlsbad Fish and Wildlife Office ....
Minnesota Zoological Gardens
Columbus Zoo and Aquarium
Toledo Zoological Society
Royal Botanic Gardens, Kew; c/o U.S. Fish and Wildlife Service
University of Massachusetts at Amherst
Peoria Zoo at Glen Oak Park
United States Geological Survey, National Wildlife Health Center
Louisiana State University, Museum of Natural Science

August 14, 2020.
August 17, 2020.
August 17, 2020.
August 17, 2020.
August 19, 2020.
August 19, 2020.
August 19, 2020.
August 18, 2020.
August 21, 2020.
October 9, 2020.
October 19, 2020.

University of Texas at Arlington, Amphibian and Reptile Diversity Research Center ....
Sam Noble Oklahoma Museum of Natural History
Priour Brothers Ranch
Priour Brothers Ranch ...
Rockin’ S Exotic Game Ranch LLC ...
Rockin’ S Exotic Game Ranch LLC ...
Minnesota Zoological Gardens
Stanford University
777 Ranch
Lonesome Bull Ranch ...
Lonesome Bull Ranch
Maryland Zoo in Baltimore
International Center for the Preservation of Wild Animals (The Wilds)
Mississippi Aquarium
Saint Louis Zoo
Animal Ark Wildlife Sanctuary ..
Lucky 7 Ranch
Lucky 7 Ranch

October 19, 2020.
October 26, 2020.
October 27, 2020.
November 4, 2020.
October 27, 2020.
October 27, 2020.
November 2, 2020.
November 2, 2020.
October 19, 2020.
October 9, 2020.
October 9, 2020.
November 24, 2020.
November 23, 2020.
November 23, 2020.
November 23, 2020.
November 23, 2020.
November 23, 2020.
November 23, 2020.

MARINE MAMMALS

Permit No. Applicant Permit issuance date
791721 i U.S. Geological Survey dba USGS Sirenia Project ..........cocecvrieieninienineesienecseseeee e October 20, 2020.
37946D .. Charlie Hamilton James .........ccccovvviiiiiiniiieeeceee November 20, 2020.

37058D

Charlie Hamilton James

November 18, 2020.
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Authorities

We issue this notice under the
authority of the Endangered Species
Act, as amended (16 U.S.C. 1531 et
seq.), and the Marine Mammal
Protection Act as amended (16 U.S.C.
1361 et seq.) and their implementing
regulations.

Timothy MacDonald,

Government Information Specialist, Branch
of Permits, Division of Management
Authority.

[FR Doc. 2021-06576 Filed 3—-30-21; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

[Docket No. FWS-HQ-1A-2020-0141;
FXIA16710900000-212-FF09A30000]

Foreign Endangered Species; Marine
Mammals; Receipt of Permit
Applications

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of receipt of permit
applications; request for comments.

SUMMARY: We, the U.S. Fish and
Wildlife Service, invite the public to
comment on applications to conduct
certain activities with foreign species
that are listed as endangered under the
Endangered Species Act (ESA). With
some exceptions, the ESA prohibits
activities with listed species unless
Federal authorization is issued that
allows such activities. The ESA also
requires that we invite public comment
before issuing permits for any activity
otherwise prohibited by the ESA with
respect to any endangered species.
DATES: We must receive comments by
April 30, 2021.

ADDRESSES: Obtaining Documents: The
applications, application supporting
materials, and any comments and other
materials that we receive will be
available for public inspection at http://
www.regulations.gov in Docket No.
FWS-HQ-1A-2020-0141.

Submitting Comments: When
submitting comments, please specify the
name of the applicant and the permit
number at the beginning of your
comment. You may submit comments
by one of the following methods:

e Internet: http://
www.regulations.gov. Search for and
submit comments on Docket No. FWS—
HQ-IA-2020-0141.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: Docket No.
FWS-HQ-IA-2020-0141; U.S. Fish and
Wildlife Service Headquarters, MS:

PRB/3W; 5275 Leesburg Pike; Falls
Church, VA 22041-3803.

For more information, see Public
Comment Procedures under
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: Tim
MacDonald, by phone at 703—-358-2185,
via email at DMAFR@fws.gov, or via the
Federal Relay Service at 800—877—-8339.
SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures

A. How do I comment on submitted
applications?

We invite the public and local, State,
Tribal, and Federal agencies to comment
on these applications. Before issuing
any of the requested permits, we will
take into consideration any information
that we receive during the public
comment period.

You may submit your comments and
materials by one of the methods in
ADDRESSES. We will not consider
comments sent by email or fax, or to an
address not in ADDRESSES. We will not
consider or include in our
administrative record comments we
receive after the close of the comment
period (see DATES).

When submitting comments, please
specify the name of the applicant and
the permit number at the beginning of
your comment. Provide sufficient
information to allow us to authenticate
any scientific or commercial data you
include. The comments and
recommendations that will be most
useful and likely to influence agency
decisions are: (1) Those supported by
quantitative information or studies; and
(2) those that include citations to, and
analyses of, the applicable laws and
regulations.

B. May I review comments submitted by
others?

You may view and comment on
others’ public comments at http://
www.regulations.gov, unless our
allowing so would violate the Privacy
Act (5 U.S.C. 552a) or Freedom of
Information Act (5 U.S.C. 552).

C. Who will see my comments?

If you submit a comment at http://
www.regulations.gov, your entire
comment, including any personal
identifying information, will be posted
on the website. If you submit a
hardcopy comment that includes
personal identifying information, such
as your address, phone number, or
email address, you may request at the
top of your document that we withhold
this information from public review.
However, we cannot guarantee that we
will be able to do so. Moreover, all

submissions from organizations or
businesses, and from individuals
identifying themselves as
representatives or officials of
organizations or businesses, will be
made available for public disclosure in
their entirety.

II. Background

To help us carry out our conservation
responsibilities for affected species, and
in consideration of section 10(c) of the
Endangered Species Act of 1973, as
amended (ESA; 16 U.S.C. 1531 et seq.),
we invite public comments on permit
applications before final action is taken.
With some exceptions, the ESA
prohibits certain activities with listed
species unless Federal authorization is
issued that allows such activities.
Permits issued under section 10(a)(1)(A)
of the ESA allow otherwise prohibited
activities for scientific purposes or to
enhance the propagation or survival of
the affected species. Service regulations
regarding prohibited activities with
endangered species, captive-bred
wildlife registrations, and permits for
any activity otherwise prohibited by the
ESA with respect to any endangered
species are available in title 50 of the
Code of Federal Regulations in part 17.

III. Permit Applications

We invite comments on the following
applications.

Endangered Species

Applicant: U.S. Fish and Wildlife
Service/National Black-footed Ferret
Conservation Center, Carr, CO; Permit
No. 800411 and Permit No. 086867

The applicant requests renewal and
amendment of permits to export,
import, and re-import both live captive-
born and wild specimens, biological
samples, and salvaged material of black-
footed ferret (Mustela nigripes) to and
from Canada and Mexico for completion
of identified tasks and objectives
mandated under the Black-footed Ferret
Recovery Plan. Salvaged materials may
include, but are not limited to, whole or
partial specimens, blood, tissue, hair,
and fecal swabs. This notification covers
activities to be conducted by the
applicant over a 5-year period.

Applicant: International Crane
Foundation, Baraboo, WI; Permit No.
PER0002969

The applicant requests a permit to
export biological samples derived from
the whooping crane (Grus americana),
taken in Arkansas National Wildlife
Refuge, Austwell, TX, for the purpose of
enhancing the propagation or survival of
the species through scientific research.
This notification is for a single import.
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Applicant: University of Oklahoma,
Norman, OK; Permit No. 75498D

The applicant requests a permit to
import biological samples derived from
wild Central American river turtles
(Dermatemys mawii), taken in Belize,
for the purpose of scientific research.
This notification is for a single import.

Applicant: Memphis Zoo, Memphis, TN;
Permit No. 75752D

The applicant requests a permit to
import one female captive-born Amur
leopard (Panthera pardus orientalis)
from Twycross Zoo, Atherstone, United
Kingdom, for the purpose of enhancing
the propagation or survival of the
species. This notification is for a single
import.

Applicant: Donald Lee Wehmeyer,
Abilene, TX; Permit No. 71813D

The applicant requests a permit to
import a sport-hunted cape mountain
zebra (Equus zebra zebra) trophy from
South Africa to enhance the propagation
or survival of the species. This
notification is for a single import.

Applicant: Tortoise Conservatory, LLC,
Phoenix, AZ; Permit No. 59955B

The applicant requests a captive-bred
wildlife registration under 50 CFR
17.21(g) for radiated tortoise
(Astrochelys radiata), to enhance the
propagation or survival of the species.
This notification covers activities to be
conducted by the applicant over a 5-
year period.

Applicant: National Aviary in
Pittsburgh, Pittsburgh, PA; Permit No.
71028D

The applicant requests a captive-bred
wildlife registration under 50 CFR
17.21(g) for the following species, to
enhance the propagation or survival of
the species. This notification covers
activities to be conducted by the
applicant over a 5-year period.

Common name Scientific name

Blue-throated macaw ..
Guam rail ....ccccoevveenns
Rothschild’s starling ....
Edward’s pheasant .....
Palawan peacock

Ara glaucogularis
Rallus owstoni
Leucopsar rothschildi
Lophura edwardsi
Polyplectron emphanum

pheasant.
African penguin ........... Spheniscus demersus
Red siskin ............ ... | Carduelis cucullata

Guam kingfisher Halcyon cinnamomina
cinnamomina

Cabot’s tragopan Tragopan caboti

pheasant.

Andean condor ........... Vultur gryphus

Applicant: Virginia Zoological Park,
Norfolk, VA; Permit No. 69710D

The applicant requests a captive-bred
wildlife registration under 50 CFR

17.21(g) for the following species to
enhance the propagation or survival of
the species. This notification covers
activities to be conducted by the
applicant over a 5-year period.

Common name Scientific name

Siamese crocodile ......
White-naped crane .....
Siamang .........cccceeenee
Bornean orangutan .....
Malayan tapir ..............

Crocodylus siamensis
Grus vipio

Symphalangus syndactylus
Pongo pygmaeus

Tapirus indicus

Applicant: Gary Wiechens, Roll, AZ;
Permit No. 62714D

The applicant requests a permit to
import the sport-hunted trophy of one
male scimitar-horned oryx (Oryx
dammah) culled from a captive herd in
Mexico, for the purpose of enhancing
the propagation or survival of the
species.

Applicant: Richard Roark, Marshall, TX;

Permit No. 72865D

The applicant requests a permit to
import a sport-hunted trophy of one
male bontebok (Damaliscus pygargus
pygargus) culled from a captive herd
maintained under the management
program of the Republic of South Africa,
for the purpose of enhancing the
propagation or survival of the species.

IV. Next Steps

After the comment period closes, we
will make decisions regarding permit
issuance. If we issue permits to any of
the applicants listed in this notice, we
will publish a notice in the Federal
Register. You may locate the notice
announcing the permit issuance by
searching http://www.regulations.gov
for the permit number listed above in
this document. For example, to find
information about the potential issuance
of Permit No. 12345A, you would go to
regulations.gov and search for
“12345A”.

V. Authority

We issue this notice under the
authority of the Endangered Species Act
of 1973, as amended (16 U.S.C. 1531 et
seq.), and its implementing regulations.

Timothy MacDonald,

Government Information Specialist, Branch
of Permits, Division of Management
Authority.

[FR Doc. 2021-06575 Filed 3—30-21; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

[FWS—-R3-ES-2021-N018;
FXES11130300000-201-FF03E00000]

Endangered and Threatened Species;
Receipt of Recovery Permit
Applications

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of receipt of permit
applications; request for comments.

SUMMARY: We, the U.S. Fish and
Wildlife Service, have received
applications for permits to conduct
activities intended to enhance the
propagation or survival of endangered
or threatened species under the
Endangered Species Act. We invite the
public and local, State, Tribal, and
Federal agencies to comment on these
applications. Before issuing any of the
requested permits, we will take into
consideration any information that we
receive during the public comment
period.

DATES: We must receive your written
comments on or before April 30, 2021.

ADDRESSES: Document availability and
comment submission: Submit requests
for copies of the applications and
related documents, as well as any
comments, by one of the following
methods. All requests and comments
should specify the applicant name(s)
and application number(s) (e.g.,
TEXXXXXX; see table in
SUPPLEMENTARY INFORMATION):

e Email: permitsR3ES@fws.gov.
Please refer to the respective application
number (e.g., Application No.
TEXXXXXX) in the subject line of your
email message.

e U.S. Mail: Regional Director, Attn:
Nathan Rathbun, U.S. Fish and Wildlife
Service, Ecological Services, 5600
American Blvd. West, Suite 990,
Bloomington, MN 55437-1458.

FOR FURTHER INFORMATION CONTACT:
Nathan Rathbun, 612-713-5343
(phone); permitsR3ES@fws.gov (email).
Individuals who are hearing or speech
impaired may call the Federal Relay
Service at 1-800-877-8339 for TTY
assistance.

SUPPLEMENTARY INFORMATION:

Background

The Endangered Species Act of 1973,
as amended (ESA; 16 U.S.C. 1531 et
seq.), prohibits certain activities with
endangered and threatened species
unless authorized by a Federal permit.
The ESA and our implementing
regulations in part 17 of title 50 of the
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Code of Federal Regulations (CFR)
provide for the issuance of such permits
and require that we invite public
comment before issuing permits for
activities involving endangered species.
A recovery permit issued by us under

section 10(a)(1)(A) of the ESA

authorizes the permittee to conduct
activities with endangered species for

scientific purposes that promote
recovery or for enhancement of
propagation or survival of the species.
Our regulations implementing section
10(a)(1)(A) for these permits are found
at 50 CFR 17.22 for endangered wildlife
species, 50 CFR 17.32 for threatened
wildlife species, 50 CFR 17.62 for

endangered plant species, and 50 CFR
17.72 for threatened plant species.

Permit Applications Available for
Review and Comment

We invite local, State, and Federal
agencies; Tribes; and the public to
comment on the following applications:

Application No. Applicant Species Location Activity Type of Take Egﬁg’r'f
PER0003286 ..... Elaine Evans, Saint | Rusty patched bumble bee (Bombus | MN, WI ................... Conduct presence/ | Capture, handle, re- | Amend
Paul, MN. affinis). absence surveys, lease; Pollen
document habitat sampling, genetic
use, conduct pop- sampling, fecal
ulation moni- sampling.
toring, evaluate
impacts, bio-sam-
ple.
PER0003023 ..... Samuel Schratz, Gray bat (Myotis grisescens), northern | CT, DE, DC, FL, Conduct presence/ | Capture, handle, New
Villa Park, IL. long-eared bat (M. septentrionalis). LA, ME, MI, NE, absence surveys, mist-net, harp
NH, ND, RI, SC, document habitat trap, band, radio-
SD, WI, WY. use, conduct pop- tag, PIT tag, col-
ulation moni- lect wing biopsy
toring, evaluate samples, release.
impacts.
PER0003405 ..... Crystal Griffin, Over- | Gray bat (Myotis grisescens), Indiana | AL, AR, CT, DE, Conduct presence/ Capture, handle, New
land Park, KS. bat (M. sodalis), northern long-eared GA, IL, IN, 1A, absence surveys, mist-net, harp
bat (M. septentrionalis), Ozark big- KS, KY, ME, MD, document habitat trap, band, radio-
eared bat (Corynorhinus towsendii MA, MI, MN, MS, use, conduct pop- tag, collect hair
ingens), Virginia big-eared bat (C.t. MO, NE, NH, NJ, ulation moni- and wing biopsy
virginianus). NY, NC, ND, OH, toring, evaluate samples, release.
OK, PA, RI, SC, impacts.
SD, TN, VT, VA,
WV, WI.
PER0003488 ..... Brooke Hines, Gray bat (Myotis grisescens), Indiana | AL, AR, CT, DE, Conduct presence/ | Capture, handle, Renew
Littlejohn, CO. bat (M. sodalis), northern long-eared DC, FL, GA, IL, absence surveys, mist-net, harp
bat (M. septentrionalis), Virginia big- IN, IA, KS, KY, document habitat trap, band, radio-
eared bat (Corynorhinus towsendii ME, MD, MA, M, use, conduct pop- tag, light ta, PIT
virginianus). MN, MS, MO, NE, ulation moni- tag, collect hair,
NH, NJ, NY, NC, toring, evaluate fugal lift tape,
ND, OH, OK, PA, impacts. swab and wing bi-
Rl, SC, SD, TN, opsy samples,
VT, VA, WV, WI. enter hibernacula
and maternity
roost caves, re-
lease, salvage.
PERO0003355 ..... Josiah Maine, Kan- | Add: Gray bat (Myotis grisescens) to ex- | AR, CT, DC, DE, IA, | Conduct presence/ | Capture, handle, Amend and
sas City, MO. isting permitted species: Indiana bat IN, KY, KS, MA, absence surveys, hold, mist-net, renew
(Myotis sodalis) and northern long- ME, MD, MI, MN, document habitat band, radio-tag,
eared bat (M. septentrionalis). MO, NH, NJ, NY, use, conduct pop- release.
OH, OK, PA, R, ulation moni-
SD, TN, VA, VT, toring, evaluate
WI, WV. impacts.
PER0003135 ..... Katie Baker, Arling- | Gray bat (Myotis grisescens), Indiana | AL, AR, CT, DE, FL, | Conduct presence/ | Capture, handle, New
ton Heights, IL. bat (M. sodalis), northern long-eared GA, IL, IN, IA, absence surveys, mist-net, band,
bat (M. septentrionalis), Ozark big- KS, KY, LA, ME, document habitat radio-tag, collect
eared bat (Corynorhinus towsendii MD, MA, MI, MN, use, conduct pop- hair and wing bi-
ingens), Virginia big-eared bat (C.t. MS, MO, MT, NE, ulation moni- opsy samples, re-
virginianus). NH, NJ, NY, NC, toring, evaluate lease, salvage.
ND, OH, OK, PA, impacts.
RI, SC, SD, TN,
VT, VA, WV, WI,
WY.
PER0003373 ..... Stantec Consulting Gray bat (Myotis grisescens), Indiana | AL, AR, CT, DE, FL, | Conduct presence/ Capture, handle, Amend and
Services, Inc., bat (M. sodalis), northern long-eared GA, IL, IN, 1A, absence surveys, mist-net, harp renew
Columbus, OH. bat (M. septentrionalis). KS, KY, LA, MD, document habitat trap, band, radio-
MA, MI, MN, MS, use, conduct pop- tag, enter
MO, MT, NE, NH, ulation moni- hibernacula or
NJ, NY, NC, ND, toring, evaluate maternity roost
OH, OK, PA, R, impacts. caves.
SC, SD, TN, VT,
VA, WV, WI, WY.
PERO0003201 ..... Braden Hoffman, Indiana bat (Myotis sodalis), gray bat | AL, AK, CT, FL, GA, | Conduct presence/ | Capture, handle, Renew
Daniels, WV. (M. grisescens), northern long-eared IA, IL, IN, KY, KS, absence surveys, mist-net, harp
bat (M. septentrionalis), Virginia big- MA, MD, MI, MO, document habitat trap, band, radio-
eared bat (Corynorhinus townsendii MS, NC, NJ, NY, use, conduct pop- tag, release.
virginianus). OH, OK, PA, TN, ulation moni-
VA, VT, WV. toring, evaluate
impacts.
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PER0002967 ..... Donald Solick, Fort | Gray bat (Myotis grisescens), Indiana | AL, AR, CT, DE, Conduct presence/ Capture, handle, New
Collins, CO. bat (M. sodalis), northern long-eared DC, FL, GA, IL, absence surveys, mist-net, harp

bat (M. septentrionalis). IN, IA, KS, KY, document habitat trap, band, radio-
LA, ME, MD, MA, use, conduct pop- tag, release.
MI, MN, MS, MO, ulation moni-
MT, NE, NH, NJ, toring, evaluate
NY, NC, ND, OH, impacts.
OK, PA, RI, SC,
SD, TN, VT, VA,
WV, WI, WY.

TE64080B .......... Michigan Natural Add: Eastern Massasauga Rattlesnake | Ml .......................... Conduct presence/ | Capture, handle, Amend and
Features Inven- (Sistrurus  catenatus) and  Rusty absence surveys, hold, pit-tag, renew
tory, Lansing, MI. patched bumble bee (Bombus affinus) document habitat blood sample, re-

to existing permitted species: Indiana use, conduct pop- lease.
bat (Myotis sodalis), northern long- ulation moni-
eared bat (M. septentrionalis), toring, evaluate
copperbelly water snake (Nerodia impacts.
erythrogaster  neglecta), ~American

burying beetle (Nicrophorus

americanus), Hine’s emerald dragonfly

(Somatochlora hineana), Karner blue

butterfly ~ (Somatochlora  hineana),

Mitchell’s satyr (Neonympha mitchellii

mitchelli),  poweshiek  skipperling

(Oarisma poweshiek), white cat's paw

(Epioblasma obliquata perobliqua),

northern riffleshell (Epioblasma

torulosa rangiana), snuffbox

(Epioblasma triquetra), clubshell

(Pleurobema clava), rayed bean

(Villosa fabalis), American Hart's-

tongue fern (Asplenium scolopendrium

var. americum), pitcher's thistle

(Cirsium  pitcher), lakeside daisy

(Hymenoxys herbacea), dwarf lake iris

(Iris lacustris), small whorled pogonia

(Isotria medeoloides), Michigan mon-

key flower (Mimulus michiganensis),

eastern  prairie  fringed  orchid

(Platanthera leucophaea), Houghton’s

goldenrod (Solidago houghtonii).

PER0003114 ..... Timothy Brust, Eastern massasauga rattlesnake | IA, IN, MI, MN, NY, | Conduct presence/ | Capture, handle, re- | New
Greenup, KY. (Sistrurus catenatus). OH, PA, WI. absence surveys, lease.

document habitat
use, conduct pop-
ulation moni-
toring, evaluate
impacts.

PER0003423 ..... The Ohio State Uni- | Clubshell (Pleurobema clava), rayed Conduct presence/ | Long-term hold ....... New
versity, Colum- bean (Villosa fabalis), rabbitsfoot absence surveys,
bus, OH. (Quaderula cylindrica cylindrica). document habitat

use, conduct pop-
ulation moni-
toring, evaluate
impacts.

Public Availability of Comments

Written comments we receive become

representatives or officials of
organizations or businesses, will be

1973, as amended (16 U.S.C. 1531 et

seq.).

part of the administrative record
associated with this action. Before
including your address, phone number,
email address, or other personal
identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can request in your comment
that we withhold your personal
identifying information from public
review, we cannot guarantee that we
will be able to do so. Moreover, all
submissions from organizations or
businesses, and from individuals
identifying themselves as

made available for public disclosure in
their entirety.

Next Steps

If we decide to issue permits to any
of the applicants listed in this notice,
we will publish a notice in the Federal
Register.

Authority

We publish this notice under section
10(c) of the Endangered Species Act of

Lori Nordstrom,

Assistant Regional Director, Ecological
Services.

[FR Doc. 2021-06603 Filed 3—-30-21; 8:45 am|
BILLING CODE 4333-15-P
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DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

[212A2100DD/AAKC001030/
A0A501010.999900; OMB Control Number
1076-NEW]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget; Tribal
Enrollment Count

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Notice of information collection;
request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, we,
the Bureau of Indian Affairs (BIA), are
requesting the Office of Management
and Budget (OMB) to conduct an
emergency review of a new information
collection.

DATES: Interested persons are invited to
submit comments on or before April 30,
2021.

ADDRESSES: Send written comments on
this information collection request (ICR)
by mail to Jeanette Hanna, Deputy
Bureau Director of the Office of Indian
Services, jeanette.hanna@bia.gov.
Please reference OMB Control Number
1076—NEW in the subject line of your
comments.

FOR FURTHER INFORMATION CONTACT: To
request additional information about
this ICR, contact Jeanette Hanna by
email at jeanette.hanna@bia.gov, or by
telephone at (202) 208-2874. You may
also view the ICR at http://
www.reginfo.gov/public/do/PRAMain.
SUPPLEMENTARY INFORMATION: In
accordance with the Paperwork
Reduction Act of 1995, we provide the
general public and other Federal
agencies with an opportunity to
comment on new, proposed, revised,
and continuing collections of
information. This helps us assess the
impact of our information collection
requirements and minimize the public’s
reporting burden. It also helps the
public understand our information
collection requirements and provide the
requested data in the desired format.
We are soliciting comments on the
proposed ICR that is described below.
We are especially interested in public
comment addressing the following
issues: (1) Is the collection necessary to
the proper functions of the BIA; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
BIA enhance the quality, utility, and
clarity of the information to be
collected; and (5) how might the BIA

minimize the burden of this collection
on the respondents, including through
the use of information technology.

Comments that you submit in
response to this notice are a matter of
public record. Before including your
address, phone number, email address,
or other personal identifying
information in your comment, you
should be aware that your entire
comment—including your personal
identifying information—may be made
publicly available at any time. While
you can ask us in your comment to
withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Abstract: Enrollment data is an
important source of information which
allows the Indian Affairs and other
Federal agencies to equitably distribute
resources because it is a quantifiable
representation of a Tribe’s population.
Different population sizes generally
require different levels of services and
resources. BIA must collect this
information immediately to ensure
effective, accurate, and timely
distribution of assistance to respond to
the coronavirus pandemic in Indian
Country, as provided in the American
Rescue Plan which was recently signed
into law. Specifically, enrollment data
will be a primary data source to inform
Indian Affairs’ allocation of $900
million in assistance to Tribal nations,
as well as $19 billion to be distributed
by the Department of the Treasury.
Timely collection is especially critical
as Treasury must allocate their funding
within 60 days of enactment of the
American Rescue Plan.

Title of Collection: Tribal Enrollment
Count.

OMB Control Number: 1076- NEW.

Form Number: None.

Type of Review: New information
collection.

Respondents/Affected Public: Indian
Tribes.

Total Estimated Number of Annual
Respondents: 574 per year.

Total Estimated Number of Annual
Responses: 574 per year.

Estimated Completion Time per
Response: 1 hour.

Total Estimated Number of Annual
Burden Hours: 574 hours.

Respondent’s Obligation: Voluntary.

Frequency of Collection: Once.

Total Estimated Annual Nonhour
Burden Cost: $0.

Additional Information: An
emergency clearance approval for this
information collection is due to the
following conditions: Under the current
unprecedented national health
emergency, Congress and the President

have come together by passing the
American Rescue Plan to offer relief to
the public and, relevant to this
information collection, to Tribes
affected by the COVID-19 pandemic.
BIA must collect this information
immediately to ensure effective,
accurate, and timely distribution of
assistance to respond to the coronavirus
pandemic in Indian Country, as
provided in the American Rescue Plan.

An agency may not conduct or
sponsor and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.

The authority for this action is the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq).

Elizabeth K. Appel,

Director, Office of Regulatory Affairs and
Collaborative Action—Indian Affairs.

[FR Doc. 2021-06593 Filed 3—30-21; 8:45 am]|
BILLING CODE 4337-15-P

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms
and Explosives

[OMB Number 1140-0008]

Agency Information Collection
Activities; Proposed eCollection of
eComments Requested; Revision of a
Currently Approved Collection;
Application and Permit for Permanent
Exportation of Firearms (National
Firearms Act)—ATF Form 9 (5320.9)

AGENCY: Bureau of Alcohol, Tobacco,
Firearms and Explosives, Department of
Justice.

ACTION: 30-day notice.

SUMMARY: The Bureau of Alcohol,
Tobacco, Firearms and Explosives
(ATF), Department of Justice (DOJ) will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and approval in accordance with
the Paperwork Reduction Act of 1995.
DATES: Comments are encouraged and
will be accepted for an additional 30
days until April 30, 2021.

ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

SUPPLEMENTARY INFORMATION: Written
comments and suggestions from the
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public and affected agencies concerning

the proposed collection of information

are encouraged. Your comments should
address one or more of the following
four points:

—Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

—Evaluate the accuracy of the agency’s
estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

—Evaluate whether and if so how the
quality, utility, and clarity of the
information to be collected can be
enhanced; and

—Minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms
of information technology, e.g.,
permitting electronic submission of
responses.

Overview of This Information
Collection

(1) Type of Information Collection:
Revision of a currently approved
collection.

(2) The Title of the Form/Collection:
Application and Permit for Permanent
Exportation of Firearms (National
Firearms Act).

(3) The agency form number, if any,
and the applicable component of the
Department sponsoring the collection:

Form number: ATF Form 9 (5320.9).

Component: Bureau of Alcohol,
Tobacco, Firearms and Explosives, U.S.
Department of Justice.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract:

Primary: Business or other for-profit.

Other: Federal Government.

Abstract: The Application and Permit
for Permanent Exportation of Firearms
(National Firearms Act)—ATF Form 9
(5320.9) is completed by Federal
firearms licensees who have paid the
special (occupational) tax, when
requesting authorization to deal,
manufacture and/or import NFA
firearms.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: An estimated 2,373
respondents will use the form annually,
and it will take each respondent
approximately 18 minutes to complete
their responses.

(6) An estimate of the total public
burden (in hours) associated with the

collection: The estimated annual public
burden associated with this collection is
712 hours, which is equal to 2,373 (# of
respondents) * .3 (18 minutes).

(7) An Explanation of the Change in
Estimates: Due to a higher volume of
industry submissions for this
information collection, both the total
respondents and burden hours have
increased by 590 and 177 hours
respectively since the last renewal in
2017.

If additional information is required
contact: Melody Braswell, Department
Clearance Officer, United States
Department of Justice, Justice
Management Division, Policy and
Planning Staff, Two Constitution
Square, 145 N Street NE, 3E.405A,
Washington, DC 20530.

Dated: March 26, 2021.

Melody Braswell,

Department Clearance Officer for PRA, U.S.
Department of Justice.

[FR Doc. 2021-06611 Filed 3—-30-21; 8:45 am]
BILLING CODE 4410-14-P

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms
and Explosives

[OMB Number 1140-0106]

Agency Information Collection
Activities; Proposed eCollection of
eComments Requested; Extension
Without Change of a Currently
Approved Collection; Arson and
Explosives Training Registration
Request for Non-ATF Employees—ATF
Form 6310.1

AGENCY: Bureau of Alcohol, Tobacco,
Firearms and Explosives, Department of
Justice.

ACTION: 30-Day notice.

SUMMARY: The Bureau of Alcohol,
Tobacco, Firearms and Explosives
(ATF), Department of Justice (DOJ) will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and approval in accordance with
the Paperwork Reduction Act of 1995.
DATES: Comments are encouraged and
will be accepted for an additional 30
days until April 30, 2021.

ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open

for Public Comments” or by using the

search function.

SUPPLEMENTARY INFORMATION: Written

comments and suggestions from the

public and affected agencies concerning
the proposed collection of information
are encouraged. Your comments should
address one or more of the following
four points:

—Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

—Evaluate the accuracy of the agency’s
estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

—Evaluate whether and if so how the
quality, utility, and clarity of the
information to be collected can be
enhanced; and

—Minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms
of information technology, e.g.,
permitting electronic submission of
responses.

Overview of this information
collection:

(1) Type of Information Collection:
Extension without change of a currently
approved collection.

(2) The Title of the Form/Collection:
Arson and Explosives Training
Registration Request for Non-ATF
Employees.

(3) The agency form number, if any,
and the applicable component of the
Department sponsoring the collection:

Form number: ATF Form 6310.1.

Component: Bureau of Alcohol,
Tobacco, Firearms and Explosives, U.S.
Department of Justice.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract:

Primary: Federal Government and
State, Local or Tribal Government.

Other: None.

Abstract: The Arson and Explosives
Training Registration Request for Non-
ATF Employees—ATF Form 6310.1 is
used by Federal, State, local, military,
and international law enforcement
investigators to apply to attend or obtain
program information about arson and
explosives training provided by the
Bureau of Alcohol Tobacco, Firearms
and Explosives (ATF).

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
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respond: An estimated 500 respondents
will use the form annually, and it will
take each respondent approximately 6
minutes to complete their responses.

(6) An estimate of the total public
burden (in hours) associated with the
collection: The estimated annual public
burden associated with this collection is
50 hours, which is equal to 500 (# of
respondents) * .1 (6 minutes).

If additional information is required
contact: Melody Braswell, Department
Clearance Officer, United States
Department of Justice, Justice
Management Division, Policy and
Planning Staff, Two Constitution
Square, 145 N Street NE, 3E.405A,
Washington, DC 20530.

Dated: March 26, 2021.

Melody Braswell,

Department Clearance Officer for PRA, U.S.
Department of Justice.

[FR Doc. 2021-06586 Filed 3—30-21; 8:45 am]|
BILLING CODE 4410-14-P

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms
and Explosives

[OMB Number 1140-0068]

Agency Information Collection
Activities; Proposed eCollection of
eComments Requested; Extension
Without Change of a Currently
Approved Collection; Police Check
Inquiry—ATF F 8620.42

AGENCY: Bureau of Alcohol, Tobacco,
Firearms and Explosives, Department of
Justice.

ACTION: 30-day notice.

SUMMARY: The Bureau of Alcohol,
Tobacco, Firearms and Explosives
(ATF), Department of Justice (DOJ) will
submit the following information
collection request to the Office of
Management and Budget (OMB) for
review and approval in accordance with
the Paperwork Reduction Act of 1995.
DATES: Comments are encouraged and
will be accepted for an additional 30
days until April 30, 2021.

ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

SUPPLEMENTARY INFORMATION: Written
comments and suggestions from the
public and affected agencies concerning

the proposed collection of information

are encouraged. Your comments should

address one or more of the following
four points:

—Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

—Evaluate the accuracy of the agency’s
estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

—Evaluate whether and if so how the
quality, utility, and clarity of the
information to be collected can be
enhanced; and

—Minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms
of information technology, e.g.,
permitting electronic submission of
responses.

Overview of This Information
Collection

(1) Type of Information Collection:
Extension, without change, of a
currently approved collection.

(2) The Title of the Form/Collection:
Police Check Inquiry.

(3) The agency form number, if any,
and the applicable component of the
Department sponsoring the collection:

Form number: ATF Form 8620.42.

Component: Bureau of Alcohol,
Tobacco, Firearms and Explosives, U.S.
Department of Justice.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract:

Primary: Individuals or households.

Other: None.

Abstract: The Police Check Inquiry—
ATF Form 8620.42 is used to collect
personally identifiable information (PII)
to determine if non-ATF personnel meet
the basic requirements for escorted
access to ATF facilities, non-sensitive
information and/or construction sites.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: An estimated 1,000
respondents will use the form annually,
and it will take each respondent
approximately 4.98 minutes to complete
their responses.

(6) An estimate of the total public
burden (in hours) associated with the
collection: The estimated annual public
burden associated with this collection is
83 hours, which is equal to 1,000 (# of
respondents) * .083 (4.98 minutes).

If additional information is required
contact: Melody Braswell, Department
Clearance Officer, United States
Department of Justice, Justice
Management Division, Policy and
Planning Staff, Two Constitution
Square, 145 N Street NE, 3E.405A,
Washington, DC 20530.

Dated: March 26, 2021.

Melody Braswell,

Department Clearance Officer for PRA, U.S.
Department of Justice.

[FR Doc. 2021-06609 Filed 3—30-21; 8:45 am]
BILLING CODE 4410-14-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration
[Docket No. 17-45]

Ester Mark, M.D.; Decision and Order

On July 7, 2017, a former Assistant
Administrator of the Drug Enforcement
Administration (hereinafter, DEA or
Government), issued an Order to Show
Cause (hereinafter, OSC) to Ester Mark,
M.D., (hereinafter, Respondent) of
Newport Beach, California.
Administrative Law Judge Exhibit 1,
(OSC) at 1. The OSC proposed to revoke
her DEA Certificate of Registration
(hereinafter, COR) No. BM5370123, and
deny her pending application COR No.
W15069021C pursuant to 21 U.S.C.
823(f) and 824(a)(4) for the reason that
Respondent’s “continued registration is
inconsistent with the public interest.”
Id.

In response to the OSC, Respondent
timely requested a hearing before an
Administrative Law Judge. AL]-2. The
hearing in this matter was held in Santa
Ana, California, on January 23-24, 2018.
On April 5, 2018, Administrative Law
Judge Charles Wm. Dorman (hereinafter,
ALJ) issued Recommended Rulings,
Findings of Fact, Conclusions of Law
and Decision (hereinafter,
Recommended Decision or RD), and on
May 9, 2018, the Respondent filed
exceptions (hereinafter, Resp
Exceptions) to the Recommended
Decision. The Government did not file
any exceptions to the Recommended
Decision or a response to Respondent’s
exceptions. Having reviewed the entire
record, I find the Respondent’s
Exceptions without merit and I adopt
the ALJ’s rulings, findings of fact, as
modified, conclusions of law and
recommended sanction with minor
modifications, where noted herein.*A

*AT have made minor modifications to the RD. I
have substituted initials or titles for the names of
witnesses and patients to protect their privacy and
T have made minor, nonsubstantive, grammatical
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Order

Pursuant to 28 CFR 0.100(b) and the
authority vested in me by 21 U.S.C.
824(a), I hereby revoke DEA Certificate
of Registration No. BM5370123 issued
to Ester Mark, M.D. Further, pursuant to
28 CFR 0.100(b) and the authority
vested in me by 21 U.S.C. 823(f), I
hereby deny the pending application,
control number W15069021C, for
renewal or modification of this
registration, as well as any other
pending application by Ester Mark,
M.D., for registration in Florida or
California. This Order is effective April
30, 2021.

D. Christopher Evans,
Acting Administrator.

The Respondent’s Exceptions

Respondent filed Exceptions to the
RD on May 9, 2018. Exceptions “shall
include a statement of supporting
reasons for such exceptions, together
with evidence of record (including
specific and complete citations of the
pages of the transcript and exhibits) and
citations of the authorities relied upon.”
21 CFR 1316.66. For the most part, the
Respondent’s Exceptions not only fail to
comply with this regulatory
requirement, but also lack evidentiary
support in the Administrative Record. I
am addressing some of these Exceptions
in the beginning and have included
some throughout the record where
relevant. Others are repetitive of
Respondent’s Post-Hearing Brief and
were addressed by the ALJ in the
adopted Recommended Decision herein.

Respondent’s Exceptions to the
Findings of Fact

The Respondent lists sixty-eight
“Proposed Findings of Fact,” which fall
in two categories: Proposed findings
that mirror those made by the ALJ, and
those that supplement the findings of
fact made by the ALJ. As to the former,
the Respondent, in essence, adopts the
ALJ’s findings of fact. Consequently, I
decline to consider those proposed
findings, if intended as exceptions. As
to the latter, I reject the Respondent’s
proposed factual findings that differ
from those made by the ALJ.*B Those

changes. Where I have made substantive changes,
omitted language for brevity or relevance, or where
I have added to or modified the ALJ’s opinion, I
have noted the edits with an asterisk, and I have
included specific descriptions of the modifications
in brackets following the asterisk or in footnotes
marked with an asterisk and a letter.

*B Specifically, I reject the following proposed
findings of fact as there is no evidence in the record
to support them or because they were irrelevant:
Law enforcement personnel executed a search
warrant at her residence on June 12, 2014 (Resp
Exceptions, Proposed Finding of Fact 1.6, at 5);

findings conflict with the Respondent’s
pre-hearing stipulations, lack
evidentiary support in the
Administrative Record, have no
relevance to the allegations sustained by
the ALJ, or constitute arguments rather
than factual allegations.

Lastly, the Respondent’s proposed
findings of fact omit many factual
findings made by the ALJ. To the extent
Respondent intended such omissions as
exceptions to those factual findings, I
reject those exceptions, having
concluded that the Administrative
Record supports the ALJ’s factual
findings, as modified by this Decision
and Order.

Storage Violations

The ALJ sustained the allegation that
Respondent violated 21 CFR 1301.75(b).
RD, at 33. Although the controlled
substances observed in Respondent’s
office on two occasions were not stored
in a securely locked, substantially
constructed cabinet, as required by 21

testosterone is a Schedule IV controlled substance
(id. at 1.13.5); Respondent’s office “was a separate,
closed of [sic] area from where patients were seen”
(id. at 5)(the record does not support this finding—
her sworn statement says she sees them “in my—
you know, downstairs” GE-12, at 34); the
Respondent’s husband agreed to purchase a safe
(Resp Exceptions, Proposed Finding of Fact IL.8, at
6); with the exception of the first sentence, the
Respondent’s discussion of patient charts (Resp
Exceptions, Proposed Finding of Fact I.13, at 6-7);
the Respondent provided investigators a dispensing
log (Resp Exceptions, Proposed Finding of Fact
11.14, at 7); the Government did not introduce in
evidence a property receipt for invoices (Resp
Exceptions, Proposed Finding of Fact I1.18, at 7);
investigators neglected to determine the expiration
dates of the controlled substances they inventoried
(Resp Exceptions, Proposed Finding of Fact I1.19, at
7); reference to the Respondent’s Medical Board
interview (Resp Exceptions, Proposed Finding of
Fact I1.22, at 8); the Respondent called the
pharmacy to order medications (Resp Exceptions,
Proposed Finding of Fact III.3, at 8); the investigator
never mentioned prescriptions (Resp Exceptions,
Proposed Finding of Fact IIL6, at 9); the
Government did not introduce in evidence the
search warrant (Resp Exceptions, Proposed Finding
of Fact IV.1, at 9); the Government took an
additional inventory for which it did not include

a property receipt—the receipt is found in GE-14
for the inventory referenced in the cited transcript
pages (Resp Exceptions, Proposed Finding of Fact
V.6, at 10); records of medications ordered by the
Respondent (Resp Exceptions, Proposed Finding of
Fact V.2, at 11); the respondent’s discussion about
the standard of care in California (Resp Exceptions,
Proposed Finding of Fact V.4—V.9, at 11); the
prescriptions in Exhibit 7 did not include any
prescriptions written by the Respondent (Resp
Exceptions, Proposed Finding of Fact V.10, at 11);
the Respondent’s discussion about dosing
instructions (Resp Exceptions, Proposed Finding of
Fact V.11, at 11); seven prescriptions were not
obtained outside the California standard of care
(Resp Exceptions, Proposed Finding of Fact V.12, at
12); the Respondent’s discussion about E-
Compounding and corresponding responsibility
(Resp Exceptions, Proposed Finding of Fact V.13, at
12); and the Respondent’s discussion about Dr.
Munzing’s expert testimony (Resp Exceptions,
Proposed Finding of Fact V.14, at 12).

CFR 1301.75(b), Respondent argues that
her extra security measures demonstrate
substantial compliance with this
regulation. Resp Exceptions, at 13-17.
She further argues that DEA has not
established prima facie case on this
allegation due to the absence of
evidence regarding whether her office
door had a lock. Id. Respondent refers
to her sworn interview, where she
described a variety of security measures
on her home and office, but the ALJ
concluded that the probative value of
such testimony is substantially
diminished because the DEA was not a
party to the proceeding. RD, at 31, n.14.
The ALJ also determined that any
evidence of an office door lock would be
inconsequential, where the room was
not set aside solely for the storage of
controlled substances. Id. at 31. I agree
with the ALJ’s decision as outlined
below, and I note that in particular,
even if the Respondent could claim
confusion as to whether her storage of
controlled substances provided
adequate security to be in compliance
with the regulatory requirements, the
record supports a finding that she was
told by DEA and state investigators very
clearly on several occasions that it was
not. See e.g., GE-12, at 79 (transcript of
sworn interview on April 4, 2014, “just
so you know, the Federal regulations
require that they be stored in a metal
locked cabinet”); see also Tr. 23, 36, 130
(DEA and state investigators testifying
that Respondent was told on March 14,
2014, to purchase a safe to store the
controlled substances). Despite being
told repeatedly that her security was not
adequate, at the time that the search
warrant was executed on June 13, 2014,
Respondent had done nothing to further
secure the controlled substances.*C

Recordkeeping and Prescribing

Respondent contends that state and
federal investigators “never told [her] or
advised [her] to make sure [she] had an
inventory readily available.” Id. at 18.
The regulations clearly require that
Respondent maintain an inventory, and
furthermore, that “every inventory and
other records required to be kept under
this part must be kept by the registrant
and be available, for at least 2 years
from the date of such inventory or
records, for inspection and copying by
authorized employees of the
Administration.” 21 CFR 1304.04.
Respondent never produced an
inventory as the regulations required.
Respondent contends in her Exceptions

*C Additionally, the unrebutted evidence
regarding Respondent’s other violations of law are
enough to support the finding that Respondent’s
continued registration is inconsistent with the
public interest.
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that DEA and state investigators should
have “helpled] her fix [her] mistakes or
give[n her] a deadline to update [her]
recordkeeping.” Resp Exceptions, at 18.
DEA'’s statutory mandate is to ensure
compliance with the CSA and its
implementing regulations. Respondent
showed little aptitude for coming into
compliance given that she did not
secure her controlled substances after
repeated notifications that the storage
was not adequate.

Respondent also contends that she
keeps dispensing records both in the log
that she introduced and also in her
patient files; however, she introduced
no patient files to explain the
discrepancies in her stock of controlled
substances. Id. at 19. I find that the ALJ
addressed all of the arguments in
Respondent’s Exceptions related to the
dispensing logs herein.

Regarding her prescribing practices,
Respondent contends that the AMA
Code of Ethics “does not forbid
practitioners from treating themselves
nor prescribing controlled substances.
In general, physicians should not treat
themselves or members of their own
families, but it is acceptable in some
circumstances.” Id. at 23. She then lists
circumstances where it might be
appropriate to so prescribe, none of
which have any relevance here, because
she has presented no evidence on the
record as to her rationale for issuing the
prescriptions to her husband, and she
failed to maintain proper
documentation supporting those
prescriptions by which their legitimacy
could be assessed. See FF 45.
Additionally, even if there were a
legitimate reason for her to have
prescribed to her husband, there is more
than enough evidence that Respondent
issued these prescriptions outside the
usual course of the professional practice
and beneath the standard of care due to
the fact that she violated state law in
both not documenting a physical
examination and not maintaining a
medical file on her husband. See infra
Discussion.

Pill Count

Respondent argues that all of the pill
counts were inaccurate. Resp
Exceptions, at 27. She states, “For
example, the agents failed to recognize
the different dosages of the same
medication, which amounted in a larger
amount of pills for the same medication
(Temazepam 15 mg & 30 mg) in the first
count compared to the second count.”
Id. However, Temazepam is listed on
the first count, at 30 mg, see GE-3, at
1, and the second count for Temazepam
lists both 15 mg and 30 mg, see GE—14,
at 11, and the different dosages on GE—

14 include different corresponding
National Drug Code (NDC) numbers;
therefore, I see no evidence to support
her claim that the counts were
inaccurate. Further, even if the two
dosages had been conflated during the
first search, she would still have an
unexplained shortage. It is also noted
that Respondent argues that the
Government’s Exhibit 14 is “‘not signed,
dated or witnessed;” however, the first
page of the exhibit includes a signed,
dated and sworn statement of the
“itemized and individually described
account of evidence seized . . . .” GE-
14, at 1.

Finally, Respondent contends that the
investigators counted more Apap
Codeine in GE-14 than in GE-3, and
that “[o]nly mistakes could logically
account for an in increase in the same
medication at the second count.” It is
illogical to assume that only a mistake
in the count could explain an overage.
The record reflects other overages, so
Respondent could have acquired
additional controlled substances
between the two searches. See infra
n.30. Additionally, the reason that it is
difficult to determine the cause for the
overages is that Respondent’s
recordkeeping was inadequate, which is
also the reason why the overages and
shortages are relevant to this case.

Statute of Limitations

The Respondent seeks to apply a five-
year statute of limitations to this
proceeding and cites 18 U.S.C. 3282, 19
U.S.C. 1621 and 28 U.S.C. 2462."D Resp
Exceptions, at 32. However, none of
these provisions apply. Prior agency
decisions have long stated that neither
the law nor federal regulations
governing DEA administrative
adjudications prescribe a statute of
limitations. See Edmund Chein, M.D.,
72 FR 6580, 6590 n.17 (2007) (“there is
no statute of limitations applicable to
these proceedings, which are remedial
in nature and are instituted to protect
the public interest”); see also Pettigrew
Rexall Drugs, 64 FR 8855, 8859 (1999).
Additionally, Respondent argues that
the time lapse in the investigation “does
not align with the DEA being concerned
with [Respondent’s] prescribing
behavior or misconduct,” and she
points out that she was allowed to
renew her registration during the
investigation. Resp Exceptions, at 33.
However, the agency has clear
discretion regarding whether to bring an
enforcement action, and it defies reason
to construe the fact that the agency
permitted Respondent to continue to

*DRespondent also cites “USCA Sec. 525", but it
is unclear to which law she is referring.

prescribe during the pendency of the
investigation, before giving her
procedural due process, to imply that no
violation occurred. See Frank Joseph
Stirlacci M.D., 85 FR 45,229, 45,236
(2019).
Accepting Responsibility

Respondent contends that she
“clearly accepted responsibility and
demonstrated remedial measures when
she stopped ordering from E-
Compounding pharmacies, storing
controlled substance, prescribing
controlled substances to family
members, and self-prescribing, as well
as when she closed her practice to work
as a medical director for another
practice without prescribing controlled
substances and improving her
recordkeeping to meet the proper
requirements of federal and state laws
. . . .” Resp Exceptions, at 2.
Respondent presented no evidence
establishing these remedial measures on
the record and did not testify regarding
the allegations. Furthermore, even in
making these written statements,
Respondent has not accepted
responsibility for her actions. Even if
fully considered her post-hearing, off-
the-record statement that she “accept[s]
full responsibility for being less than
accurate in [her] recordkeeping duties
during the time [she] was dispensing to
patients,” her recordkeeping violations
were not limited to dispensing and she
makes no attempt at taking
responsibility for her other violations of
law. Furthermore, she passes blame on
DEA for not telling her how to comply
with recordkeeping requirements, id. at
18, and she passes blame on the
pharmacy for filling her “office use”
prescriptions, id. at 26. I find that there
is no adequate or credible acceptance of
responsibility on the record and I
further find that the ALJ appropriately
considered Respondent’s lack of
acceptance of responsibility in his
sanction recommendation. See
Pharmacy Doctors Enterprises, Inc. v.
Drug Enf't Admin., 789 F. App’x 724,
732 (2019); Jones Total Health Care
Pharmacy, LLC v. Drug Enf’t Admin.,
881 F.3d 823, 830 (11th Cir. 2018)
(citing MacKay v. Drug Enf’t Admin.,
664 F.3d 808, 820 (10th Cir. 2011) (“The
DEA may properly consider whether a
physician admits fault in determining if
the physician’s registration should be
revoked.”)); see also Jeffrey Stein, M.D.,
84 FR 46,968, 46,972-73 (2019)
(unequivocal acceptance of
responsibility); Jayam Krishna-Iyer,
M.D., 74 FR 459, 463 (2009) (collecting
cases).

The issue before the Administrator is
whether the record as a whole
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establishes that it would be inconsistent
with the public interest under 21 U.S.C.
824(a)(4) and 823(f) to allow
Respondent to retain her DEA COR and/
or to grant her pending application.

The decision below is Eased on my
consideration of the entire
Administrative Record, including all of
the testimony, admitted exhibits, and
the oral and written arguments of
counsel. I adopt the ALJ’s
Recommended Decision with noted
modifications.

Paul A. Dean, Esq. and John E. Beerbower,

Esq., for the Government
Ester Mark, M.D., for the Respondent

Recommended Rulings, Findings of
Fact, Conclusions of Law, and Decision
of the Administrative Law Judge

The Allegations

1. On March 13, 2014, DEA
investigators served an Administrative
Inspection Warrant (“AIW”’) at
Respondent’s then-registered address:
22391 Sunbrook, Mission Viejo,
California 92692. Then on June 13,
2014, DEA investigators, in conjunction
with investigators from the California
Medical Board, (“Medical Board”) *E
executed a search warrant at the same
location. On both dates, investigators
found a variety of controlled substances
located on open shelves, on top of the
office copier, and in unlocked glass
cabinets. In addition, on June 13, 2014,
the investigators also found marijuana
in Respondent’s home. Respondent’s
COR did not authorize her to possess
marijuana. Further, investigators could
not lock the door to Respondent’s office.
None of the controlled substances found
at Respondent’s registered address were
secured in a locked cabinet, in violation
of 21 CFR 1301.75(a) and (b). ALJ-1, at
2, para. 3, 5.

2. In association with the March 13,
2014 AIW, investigators attempted to
conduct a physical inventory of the
controlled substances located at
Respondent’s registered location. The
investigators were not able to locate an
initial inventory or a biennial inventory.
The only records Respondent was able
to provide were invoices from May 23,
2013, through March 13, 2014.
Therefore, Respondent did not maintain
complete and accurate records,
including receiving records (such as
DEA 222 Forms), dispensing logs, or the
required inventories, in violation of
state and federal law. In addition, at the
time of the execution of the search
warrant on June 13, 2014, Respondent
did not maintain any of these required
records. ALJ-1, at 2, para. 4, 5.

*EThe Medical Board also assisted in the
execution of the March 13, 2014 AIW.

3. There were differences in the
inventories of the controlled substances
found in Respondent’s office on March
13, 2014, and June 13, 2014.
Specifically, the following items were
missing without any record of their
dispensation: 25 Alprazolam 1 mg, 30
count bottles; 10 Clonazepam 1 mg, 30
count bottles; 3 Diethylpropion HCI 25
mg, 28 count bottles; 3 Hydrocodone 10/
325 mg, 30 count bottles; 2
Hydrocodone/IBU 7.5/200 mg, 30 count
bottles; 64 Phentermine 37.5 mg, 30
count bottles; 3 Temazepam 30 mg, 30
count bottles; 12 Zolpidem 10 mg, 30
count bottles; and 10 vials of various
anabolic steroid and testosterone-related
products. Respondent was unable to
account for the discrepancies through
the production of required dispensing
logs. ALJ-1, at 3, para. 6.

4. During the search on June 13, 2014,
investigators found prescription bottles
in Respondent’s possession bearing the
names of at least five other individuals.
The bottles were located on her office
desk, in violation of the California
Health and Safety Code § 11350, and 21
CFR 1306.04. Specifically, the following
controlled substances issued to other
individuals were discovered:
Alprazolam 2 mg (90 dosage units)
issued to L.F.; Testosterone cypionate (1
bottle 2500 mg/10 mL) issued to B.S.;
Testosterone cypionate (1 bottle 1000
mg/10 mL) issued to B.S.; Testosterone
cypionate (1 vial 200 mg) issued to B.S;
Testosterone cypionate (3 bottles 2500
mg/10 mL) issued to D.V.; Xanax 2 mg
(15 dosage units) issued to J.W.;
Testosterone cypionate (1 vial 200 mg/
10 mL) issued to J.W.; and Xanax 2 mg
(15 dosage units) issued to D.D. ALJ-1,
at 3, para. 7.

5. Between February 16, 2010, and
July 13, 2015, Respondent unlawfully
issued over 75 prescriptions for
controlled substances that were for
other than a legitimate medical purpose
or outside the usual course of
professional practice. Specifically,
Respondent illegally prescribed
controlled substances to herself and to
her current husband, S.P., as set forth
below:

a. Between February 16, 2010, and
November 29, 2012, Respondent
unlawfully issued at least 40
prescriptions to herself for controlled
substances “for office use” in violation
of the California Health and Safety Code
§11170 and 21 CFR 1306.04(a) and (b).
ALJ-1, at 3, para. 8(a).

b. Respondent issued at least 35
prescriptions to her husband, S.P.,
outside the usual course of professional
practice or for other than legitimate
medical purposes in violation of state
and federal law. From April 21, 2012,

through June 12, 2014, Respondent
issued prescriptions to S.P. without any
documentation or examination.
California regulations explicitly provide
that the failure to medically evaluate a
patient to determine his or her need for
a controlled substance before
prescribing a controlled substance, or to
document such an evaluation in the
patient’s records, means that the
physician is not prescribing in the usual
course of professional practice.
Respondent’s actions violated state and
federal law. ALJ-1, at 3—4, para. 8(b).

6. Respondent also engaged in other
conduct which may threaten the public
health and safety in violation of 21
U.S.C. 823(f)(5). Specifically,
Respondent displayed a lack of candor
during DEA’s investigation. In March
2014, Respondent told DEA
investigators that patient files they
requested “were not there,” and that at
least some of the missing files were at
a location in Lake Forest, California, for
which she did not know the address.
During subsequent questioning,
Respondent again stated that the charts
requested by the DEA were at another
location, but she did not know the
location. Respondent also stated that the
dispensing log that DEA requested was
actually with the missing charts. In fact,
the charts in question, and the
dispensing log, did not exist. Then in
June 2014, Respondent told a Medical
Board investigator that she did not
know who owned the marijuana that
was found in a suitcase in the garage of
her registered location. She made this
statement despite the fact that
additional stashes of marijuana and
large amounts of cash were discovered
throughout her registered location, and
she and her husband were the only
individuals who lived there. ALJ-1, at 4,
para. 9.

Witnesses
I. The Government’s Witnesses

The Government presented its case
through the testimony of five witnesses.
First, the Government presented the
testimony of a Diversion Investigator
(hereinafter, DI 1). Tr. 13—61, 317-319.
DI 1 has been a Diversion Investigator
for 14 years, and has been assigned to
the DEA office in Riverside, California,
for the past 7 years. Id. at 14. DI 1
provided testimony concerning her
training and duties as a Diversion
Investigator. Id. at 14—-17. DI 1 began an
investigation of Respondent after the
DEA had received a complaint. Id. at 18.
In the initial stages of the investigation,
DI 1 conducted a search of the
California prescription monitoring
program (“PMP”’), called CURES. Id.
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That search revealed that Respondent
had written prescriptions to herself and
to her family members. Id. DI 1 then
contacted the Medical Board and
requested the issuance of an
Administrative Inspection Warrant
(“AIW”). Id. at 19. Subsequently, DI 1
participated in the execution of the
AIW, and later the execution of a search
warrant at Respondent’s home, which
also doubled as her registered location.
Id. at 19, 37. DI 1 provided testimony
concerning the execution of the AIW
and the search warrant and what was
requested of Respondent, and what was
found at Respondent’s home during the
AIW and the search warrant. Id. at 19.

I find DI 1’s testimony to be thorough,
detailed, and internally consistent.
Therefore, I merit it as credible in this
Recommended Decision.

Second, the Government presented
the testimony of a Special Agent of the
California Department of Justice
(hereinafter, SA 1). Id. at 63—101. SA 1
has held her current position since July
2014. Id. at 63. Prior to her current
position, and during the relevant period
of this case, SA 1 had been an
investigator for the Medical Board from
October 2009 until July 2014. Id. SA 1
received specialized training to serve as
an investigator for the Medical Board.
Id. at 64. SA 1 provided testimony
concerning her participation with the
DEA during the execution of the ATW
and the search warrant. Id. at 65-68, 80—
99. SA 1 also testified concerning an
interview she conducted with
Respondent on April 4, 2014. Id. at 69—
80.

I find SA 1’s testimony to be thorough
and internally consistent. Therefore, I
merit SA 1’s testimony as credible in
this Recommended Decision.

The third Government witness was a
Special Agent with the California
Department of Justice (hereinafter, SA
2). Id. at 103—19. SA 2 had been a
Special Agent for three years, and prior
to that he served as an investigator with
the Medical Board. Id. at 104. SA 2
provided testimony concerning his
participation in the execution of the
AIW as well as the execution of the
search warrant. Id. at 105-12, 116-17.
SA 2 also testified concerning records
he obtained from the E-Compounding
Pharmacy and other pharmacies
concerning prescriptions Respondent
had written. Id. at 113-16.

I find SA 2’s testimony to be thorough
and internally consistent. Therefore, I
merit SA 2’s testimony as credible in
this Recommended Decision.

The fourth witness the Government
called to testify was a second Diversion
Investigator (hereinafter, DI 2). Id. at
120-36, 321. DI 2 has been a diversion

investigator for five years, after having
been employed by DEA in other
capacities. Id. at 120-21. DI 2 attended
12 weeks of diversion investigator
training at Quantico, Virginia, following
that training he was assigned to the DEA
office in Riverside, California. Id. at 121.
DI 2 provided testimony concerning his
participation in the execution of the
AIW, noting what he observed and
statements made by Respondent during
the AIW. Id. at 121-30. He also testified
concerning his participation in the
execution of the search warrant, noting
what he observed and statements made
by Respondent during the search. Id. at
130-32.

I find DI 2’s testimony to be thorough
and internally consistent. Therefore, I
merit DI 2’s testimony as credible in this
Recommended Decision.

Finally, the Government presented
the testimony of Dr. Timothy Munzing,
M.D. (hereinafter, Dr. Munzing). Id. at
158-295. Dr. Munzing is currently a
family physician and the Director of the
Family Medicine Residency Program at
Kaiser Permanente Orange County. Id. at
158-59. Government Exhibit 9 is a copy
of Dr. Munzing’s curriculum vitae. Id. at
163—64. Dr. Munzing obtained his
medical degree from the UCLA School
of Medicine in 1982, followed by a
three-year residency in family medicine.
Id. at 159. Dr. Munzing is licensed to
practice medicine in California and he
is board-certified in family medicine. Id.
at 159, 163. Dr. Munzing is a full
clinical professor at UC-Irvine College of
Medicine, where he has taught medical
students for 25 years. Id. at 160-61, 166.
Dr. Munzing was accepted as an expert,
without objection, in the field of
“primary care and family medicine,
pain management and prescribing
controlled substances with respect to
the standard of care in the state of
California.” Id. at 171.

Dr. Munzing testified about the
standard of care in California. Id. at
174-80. He specifically testified that a
doctor who does not maintain a medical
record of his or her patient violates the
standard of care in California by issuing
a prescription for a controlled substance
to that patient. Id. at 176, 178—80. Thus,
the prescriptions Respondent wrote to
her husband, without having a medical
chart for her husband, fell outside the
standard of care. Id. at 182—-99. Dr.
Munzing also testified that the
California standard of care provides that
a doctor cannot self-prescribe or issue
prescriptions for office use. Id. at 200—
01, 229, 289. Thus, the prescriptions
that Respondent wrote to herself or for
office use also fell outside the standard
of care. Id. at 203-23, 225-28, 243—44.

I find Dr. Munzing’s testimony to be
thorough, detailed, and internally
consistent.”F Therefore, I merit it as
credible in this Recommended Decision.

II. The Respondent’s Witness

Respondent presented her case
through her own testimony, which she
limited to the identification of two
documents. Id. at 302—13. Through her
testimony, Respondent offered a copy of
her dispensing log that was seized
during the search of her home on June
13, 2014. Id. at 306; RE—1. Respondent
also offered a copy of her Florida
medical license, which had expired in
January 2017. Tr. 307; RE-2.

Whife Respondent’s testimony laid
the foundation for the admission of her
two exhibits, on cross-examination her
answers were somewhat combative,
confusing, and evasive. For example,
Respondent was asked in several
different ways whether she had
provided DEA with her dispensing log
in March 2014, and she avoided actually
answering the question, finally stating
“Idon’t recall.”” Tr. 309-12. Respondent
also clearly distorted the facts when she
testified that Respondent’s Exhibit 1
concerned prescriptions between March
13, 2014, and June 13, 2014, because the
first entry on the dispensing log is
January 21, 2014. Id. at. 310-11; RE-1."G
Combativeness, confusion, and
evasiveness tend to undermine the
credibility of a witness, and they did
with respect to Respondent’s testimony
that she was asked no questions by DEA
on June 13, 2014. Tr. 312.

When Respondent was asked if
investigators requested a dispensing log
on June 13, 2014, Respondent answered,
“[N]obody asked me anything. They
broke down my door, I was detained. So
there was no—nobody asked me

*F[Respondent questioned Dr. Munzing’s
credibility in her Exceptions. Resp Exceptions, at
31. The fact that Dr. Munzing has testified for DEA
in previous cases does not alter the finding that his
testimony in this case was credible and unrebutted.
Most of the allegations in this case were proven by
Respondent’s recordkeeping failures, and were not
reliant solely on Dr. Munzing’s testimony regarding
the standard of care. Her prescribing to her husband
lacked any documentation at all on which to assess
the legitimacy of those prescriptions. She alleged
that the “Government did not provide sufficient
evidence for the expert witness to conclude if
[Respondent’s] prescribing [was] unlawful,” id., but
her failure to maintain records resulted in no
evidence to conclude that her prescribing was
lawful and that failure by itself violated state law
and the standard of care. I reject her Exceptions as
to Dr. Munzing’s credibility and the basis of his
opinions.]

“G [Respondent took exception to this description
of her statement, claiming that the earlier date
coverage shows that the log “is actually more
inclusive.” Resp Exceptions, at 20. However, she
misses the AL]’s point that because the logs were
created at an earlier date, they should have been
made available to DEA in March of 2014.]
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anything.” Id. at 312. DI 1, however,
testified that she did ask Respondent for
a dispensing log on that date. Id. at 39.
DI 2 also believed that the DEA asked
Respondent for her dispensing log on
that date. Id. at 132. SA 1 also testified
that Respondent had been asked
questions about the location of the
patient chart for Respondent’s husband,
and Respondent stated that the chart
was in pieces around the house. Id. at
91. Thus, while I find Respondent’s
testimony credible on issues related to
laying the foundation for the admission
of Respondent’s Exhibits 1 and 2, I do
not find it credible concerning whether
she was asked any relevant questions
during the search of her home on June
13, 2014.

The factual findings below are based
on a preponderance of the evidence,
including the detailed, credible, and
competent testimony of the
aforementioned witnesses, the exhibits
entered into evidence, and the record
before me.

The Facts
I. Stipulations

The parties agreed to 14 stipulations
(““Stip.””), which are accepted as facts in
these proceedings:

1. Respondent is registered with the
DEA as a practitioner to handle
Controlled Substances in Schedules II-
V under DEA COR #BM5370123 at
Beautymark Wellness Center, 361
Hospital Road, Suite 324, Newport
Beach, California 92663. This DEA COR
is due to expire by its terms on January
31, 2018. ALJ-9, 24, 25.

2. On August 5, 2015, Respondent
sought to transfer her DEA registration
to 8409 N. Military Trail, Suite 126,
West Palm Beach, Florida 33410. DEA
assigned control number W15069021C
to Respondent’s pending application for
transfer. ALJ-9, 24, 25.

3. Respondent is licensed to practice
medicine in California under license
number 55272. Respondent’s California
medical license is due to expire May 31,
2019. ALJ-9, 24, 25.

4. On or about September 26, 2013,
Respondent changed her DEA
registration address to Beautymark
Wellness Center, 22391 Sunbook (sic),
Mission Viejo, California. On or about
August 19, 2014, Respondent changed
her DEA registration address to 361
Hospital Road, Suite 324, Newport
Beach, California. ALJ-9, 24, 25.

5. On or about March 13, 2014, law
enforcement officials (including DEA
investigators) served an administrative
inspection warrant (AIW) at
Respondent’s then-registered address
and residence, Beautymark Wellness

Center, 22391 Sunbrook, Mission Viejo,
California 92692. ALJ-9, 24, 25.

6. On or about June 13, 2014, law
enforcement officials (including DEA
investigators) executed a search warrant
at Respondent’s then-registered address
and residence, Beautymark Wellness
Center, 22391 Sunbrook, Mission Viejo,
California 92692. ALJ-9, 24, 25.

7. DEA lists Alprazolam (Xanax) as a
Schedule IV controlled substance. ALJ—
44;Tr. 6.

8. DEA lists Clonazepam (Klonopin)
as a Schedule IV controlled substance.
ALJ-44; Tr. 6.

9. DEA lists Diethylpropion
hydrochloride as a Schedule IV
controlled substance. ALJ—44; Tr. 6.

10. During the events at issue, DEA
listed Hydrocodone as a Schedule III
controlled substance. AL]J—44; Tr. 6.

11. DEA lists Phentermine as a
Schedule IV controlled substance. ALJ—
44; Tr. 6.

12. DEA lists Temazepam as Schedule
IV controlled substance. ALJ—44; Tr. 6.

13. DEA lists Testosterone as a
Schedule III controlled substance. ALJ—
44; Tr. 6.

14. DEA lists Zolpidem as a Schedule
IV controlled substance. ALJ-44; Tr. 6.

II. Findings of Fact

Administrative Inspection Warrant
(“AIW”)

1. DEA and Medical Board personnel
participated in the execution of the AIW
on March 13, 2014, at Respondent’s
home. Tr. 20, 65, 94.

2.DI1,SA 1,SA 2,and DI 2
participated in the execution of the AIW
on March 13, 2014, at Respondent’s
home. Id. at 19, 65, 105, 121-22.

3. During the execution of the AIW,
Respondent identified the area of her
home that she used as her office. Id. at
22.

4. During the execution of the AIW,
multiple bottles of controlled substances
were found on the desk, on the shelf,
and on the printer in Respondent’s
office. Id. at 22, 66, 105-06, 123.

5. The controlled substances found in
Respondent’s office were not secured in
any way, and there did not appear to be
any place to secure them in her office.
Id. at 22, 66, 106, 124.

6. Some of the controlled substances
found in Respondent’s home during the
AIW were in prescription bottles that
bore labels from commercial
pharmacies, indicating that the
prescriptions were for individuals who
did not live in Respondent’s home. Id.
at 123-24.

7. DI 1 did not notice a lock on
Respondent’s door. Tr. 39. SA 1 does

not believe there was a lock on
Respondent’s office door.? Id. at 66—67.

8. The DEA investigators requested
that Respondent purchase some type of
safe in which to store the controlled
substances,? and Respondent indicated
that one would be purchased that day.
Id. at 23, 36, 130.

9. DEA investigators took an
inventory of the controlled substances
they found in Respondent’s office. Id. at
25, 125. Government Exhibit 3 is a copy
of that physical inventory. Id. at 25-26,
125.

10. DEA investigators asked
Respondent to provide them with
patient charts during the execution of
the AIW. Id. at 21, 54, 127.

11. Some patient charts were located
in Respondent’s garage, a location
where the investigators looked while
trying to locate the charts of specific
patients. Id. at 66, 95-96, 106.

12. Respondent did not provide all of
the patient records requested by DEA
during the AIW. Tr. 23, 54. Respondent
told the DEA investigators that the
patient records were at a storage facility
in Lake Forest, California, but she did
not know the address of the facility or
where it was located.3 Id. at 23-24, 54,
56, 67, 127-28, 135-36.

13. Respondent never provided to
DEA copies of all of the patient charts
that DEA had requested. Id. at 31-32,
35, 54, 128.

14. The DEA investigators asked
Respondent for her dispensing logs and
Respondent told them that her
dispensing logs were with her patient
charts in the storage facility. Tr. 24, 54,

1DI 2 testified that there may have been a lock
on the door, but the door was wide open. Tr. 124.

2DI 1 testified that she told Respondent she
needed to purchase a safe to store controlled
substances. Id. at 23, 35. I asked DI 1 at the hearing
why she advised Respondent to obtain a safe when
the regulation only refers to a “cabinet.” Id. at 51.
DI 1 then acknowledged that DEA regulations do
not specifically mandate that controlled substances
be stored in a safe. Id. at 51. Thus, the fact that
Respondent did not purchase a safe to store her
controlled substances does not by itself necessitate
a finding that Respondent violated 21 CFR
1301.75(b). I note, however, that DEA regulations
do include heightened security for thiafentanil,
carfentanil, etorphine hydrochloride, and
diprenorphine. Those controlled substances must
be kept “in a safe or steel cabinet equivalent to a
U.S. Government Class V security container.” 21
CFR 1301.75(e). Those substances, however, are not
involved in this case.

3DI 1 attributed these statements to Respondent.
Tr. 23-24, 54, 56. SA 1 testified that she asked
Respondent about the missing charts and she
deferred to her husband, who stated that the charts
might be in a storage facility. Tr. 67. There is no
evidence, however, that Respondent corrected her
husband’s statement. *[See also GE-12, at 82—83.
Respondent told the state investigator that the
dispensing logs and charts were all in her garage
during the sworn interview and seemed reluctant to
speak about her mother-in-law’s house or to
confirm where it was. Id. at 27—-28]
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128. The storage facility was at her
mother-in-law’s house. Id. at 55.

15. The DEA investigators asked
Respondent to provide them with an
initial inventory and a biennial
inventory, but Respondent did not
provide either of them to the DEA. Id.
at 24.

16. Without an initial or biennial
inventory it is not possible to conduct
a reasonable inventory of controlled
substances. Id. at 25.

17. The DEA investigators asked
Respondent for copies of invoices for
controlled substances that she had
received and Respondent provided
some. Id. at 28. Government Exhibit 2
contains copies of the invoices
Respondent provided. Id. at 29-30.

18. Respondent should have had more
invoices than she provided to the DEA
investigators because the invoices she
provided did not account for all the
controlled substances that were found
in her office on March 13, 2014. Id. at
31.

19. An invoice for controlled
substances needs to be kept for two
years. Id. at 51. DEA does not know if
any of the controlled substances found
in Respondent’s home were more than
two years old. Id.

20. At the conclusion of the execution
of the AIW, DI 1 had a discussion with
Respondent concerning the missing
patient charts and dispensing logs, as
well as the security of controlled
substances. Id. at 35. Respondent was
informed that controlled substances
needed to be locked in a cabinet or safe.
Id. at 35, 129-30.

21. As an investigator for the Medical
Board, SA 1 was concerned about how
Respondent was storing her controlled
substances, and on March 13, 2014, SA
1 informed Respondent that controlled
substances needed to be locked-up. Id.
at 67, 94.

22. During the AIW, Respondent told
SA 1 that she ordered prescriptions in
her own name for office use and that she
dispensed them to her patients. Id. at
68.

23. During the AIW, it was
determined that only two individuals
lived in Respondent’s home; those
individuals were Respondent and her
husband, S.P. Id. at 107—-08.

24. During the AIW, three pistols were
found in Respondent’s home, two of
them belonged to Respondent, but the
ownership of the third was
undetermined. Id. at 109.

25. During the AIW, SA 1 asked
Respondent if she would be willing to
be interviewed regarding the Medical
Board case that SA 1 was investigating.
Id. at 68-69.

Interview

26. Government Exhibit 12 is a copy
of the transcript of the interview SA 1
conducted with Respondent on April 4,
2014. Id. at 69. During the interview,
Respondent was represented by counsel
and Respondent was under oath. Id. at
68—-69.

27. During the interview, Respondent
stated that she stored some office
equipment and furniture in her mother-
in-law’s garage, but all of her patient
charts were in her own garage. Tr. 71,
78; GE-12, at 28, 82—-84.

28. During the interview, Respondent
stated that she had prescribed an
antibiotic to herself. Tr. 73; GE-12, at
55. Respondent also said that she
prescribed testosterone in her own
name, but that the medication was for
office use. Id.

29. During the interview, Respondent
also stated that she prescribed
phentermine and alprazolam to herself
*[for office use.] *H Tr. 74; GE-12, at 60.

30. During the interview, Respondent
explained that she would often dispense
medication to her patients if they were
using it for the first time. Tr. 74; GE-12,
at 62. Respondent also stated that if the
medication worked well for the patient
she would then possibly write the
patient a prescription for the medicine.
Id.

31. During the interview, SA 1 had a
discussion with Respondent concerning
the fact that when Respondent
dispensed controlled substances to
patients those prescriptions would not
show up in the PMP report. Tr. 74-75;
GE-12, at 63. SA 1 also explained to
Respondent that a patient could be
placed in danger because the
prescriptions Respondent provided to
patients would not be in the PMP
system. Id. In response, Respondent
indicated that she did not see that to be
a problem.* Id.

32. During the interview, SA 1 asked
Respondent if she had taken any steps
to secure the controlled substances in
her home, and Respondent indicated
that she had not. Tr. 77; GE-12, at 77—
78.

Search Warrant

33. After the interview, SA 1 believed
that she had sufficient probable cause to
draft a search warrant for Respondent’s

“H[I agree with Respondent that this finding of
fact as stated could be misleading, and that in her
interview, she implied that these prescriptions were
also for office use, so I have changed it accordingly.
See Resp Exceptions, at 9 (citing GE-12, at 60).]

4 See also Tr. 202 (Dr. Munzing testifying that
there is a potential of placing the patient at risk
when a doctor dispenses controlled substances to
a patient without entering that prescription in the
PMP system).

residence. Tr. 80. After drafting the
search warrant, SA 1 had it signed by a
judge. Tr. 81.

34.DI1,SA 1, SA 2,and DI 2
returned to Respondent’s home on June
13, 2014, when the Medical Board
executed a search warrant of
Respondent’s office and residence. Id. at
38, 82, 110, 129.

35. Government Exhibit 5 consists of
photographs taken at Respondent’s
home on June 13, 2014, when the search
warrant was executed. Id. at 82. Some
of the bottles depicted in Government
Exhibit 5 are bottles of controlled
substances. Id. at 83.

36. The condition of Respondent’s
office on June 13, 2014, looked the same
as it did on March 13, 2014, with
controlled substances being found all
over the office area. Id. at 38, 111, 130—
31. There was no safe in Respondent’s
office on June 13, 2014. Id. at 38-39,
131. A bottle of controlled substances
was also found in Respondent’s kitchen.
Id. at 41, 58-59.

37. Some of the controlled substances
found in Respondent’s home on June 13,
2014, were in prescription bottles that
bore labels from commercial
pharmacies, indicating that the
prescriptions were for individuals who
did not live in Respondent’s home. Id.
at 40, 53-54; GE-14, at 11-12.

38. On June 13, 2014, DEA asked
Respondent for her dispensing log.> Tr.
39, 132.

39. On June 13, 2014, DEA took
another inventory of the controlled
substances that were found in
Respondent’s home and that inventory
revealed a significant difference from
the March 13, 2014 inventory. Id. at 40—
41, 131-32. The June 13, 2014 inventory
showed that Respondent was missing
controlled substances that had been
present on March 13, 2014. Id. at 41.

40. On June 13, 2014, marijuana was
discovered in a suitcase in Respondent’s
garage. Tr. 45, 111. Marijuana was also
found in Respondent’s kitchen and
bedroom. Id. at 112, 132. Marijuana is
a Schedule I controlled substance. Id. at
46.

41. Government Exhibit 10 contains
photographs taken at Respondent’s
home during the execution of the search
warrant that depict marijuana that was
found there. Id. at 84.

5Both DI 1 and DI 2 testified that Respondent was
asked about her dispensing log at the time the
search warrant was executed on June 13, 2014, and
that Respondent did not provide it. Tr. 39, 132.
Respondent, however, was in no position to
“provide” anything during the search, she was
handcuffed. Tr. 110; see also Tr. 312 (Respondent
testifying that she was detained at the time). The
search, however, resulted in locating a dispensing
log in Respondent’s home office. GE-14, at 9; RE—
1.
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42. On June 13, 2014, SA 1 asked both
Respondent and her husband whether
either of them had a valid
recommendation for medical marijuana.
Id. at 90. Respondent told SA 1 that her
recommendation had expired, and
Respondent’s husband said that his had
probably expired as well. Id.

43. Respondent was questioned about
the marijuana and she denied
knowledge of how it came to be in her
house. Id. at 91.

44. Government Exhibit 11 contains
photographs taken at Respondent’s
home during the execution of the search
warrant that depict the patient charts
that were found there. Id. at 86.

45. SA 1 questioned Respondent
about the location of missing patient
charts, to include the chart for
Respondent’s husband. Id. at 91.
Respondent stated that her husband’s
chart was in pieces around the house,
but she had no explanation for where
two other missing charts were located.
Id. Respondent, however, stated that all
of her charts were in her home. Id. at 92.

46. During the June 13, 2014 search of
Respondent’s home, the investigators
found $26,100 in cash. Id. at 91.

47. Government Exhibit 14 is the
search warrant return that SA 1 filed
with the Orange County Superior Court
after the search warrant was executed,
along with property receipts of the items
that were seized from Respondent’s
home during the search. Id. at 87-88.
Government Exhibit 14 also contains a
full accounting of the controlled
substances found within Respondent’s
home on June 13, 2014. Id. at 89.

Prescriptions

48. Government Exhibit 13 is a copy
of a PMP report that the DEA obtained
from the California Department of
Justice concerning prescriptions written
by Respondent. Id. at 32—34. The
inclusive dates of the PMP report are
February 27, 2014 through February 27,
2017. GE-13, at 1.

49. Government Exhibit 7 contains
copies of records from the E-
Compounding Pharmacy concerning
prescriptions written by Respondent for
herself. Tr. 113.

50. Government Exhibit 8 contains
copies of prescriptions and related
documents concerning prescriptions
that Respondent wrote for her husband,
S.P., that were obtained from various
pharmacies. Id. at 115-16.

51. The standard of care in California
requires that during an initial visit with
a patient a doctor must: Obtain a history
from the patient concerning the
patient’s current complaint; review the
symptoms of the patient’s current
complaint; determine the cause of the

patient’s current condition and how
long the patient has had the condition;
obtain a medical history from the
patient; determine what medications the
patient has been taking, both
prescriptions and over-the-counter
medications; determine the patient’s
drug and alcohol history; perform a
general overall physical examination of
the patient, and a detailed examination
of the area of the patient’s body that is
the focus of the current complaint;
determine whether any laboratory or
other type of testing is needed;
determine whether a referral to a
specialist is needed; advise the patient
of the risks and benefits of prescribed
medications; and document what had
been performed. Id. at 174-76.

52. The standard of care in California
requires that during a follow-up visit
with a patient that a doctor must: Get an
updated history to determine if there
have been changes in the patient’s
condition; determine whether the
treatment is working; determine current
drug and alcohol usage; and monitor the
patient through use of PMP reports and
urine screening. Id. at 178-79.

53. The standard of care in California
requires that a doctor have a medical
record for a patient to whom
prescriptions are issued. Id. at 180.

54. The standard of care in California
requires that a doctor include the
following items in a patient’s medical
record: History, exam, consent,
diagnosis, management plan; results of
laboratory testing; results of imaging
studies; prescriptions issued; PMP
reports run for the patient; and/or
results of urine screening. Id. at 179-80.

55. Assuming there is no medical
record for S.P., the 27 prescriptions ¢ for
controlled substances written by
Respondent to S.P. between April 21,
2012 and June 12, 2014, contained in
Government Exhibit 8, are outside the
standard of care in California. Id. at
182-99; GE-8, at 3, 12 (2 prescriptions),
28-29, 34, 38-39, 76, 78, 80, 82, 83, 85,
87, 89, 91, 93, 95, 97, 99, 111, 113, 125,
128, 130, 132-34.

56. The prescriptions in Government
Exhibit 8 are outside the standard of
care because of the absence of a medical
record that documents that the doctor
has performed the type of medical
examination that must be performed
before the doctor issues a prescription.
Id. at 184.

57. The California standard of care
and California Health and Safety Code

6 The Government presented testimony
concerning 32 prescriptions that Respondent issued
to S.P., but 5 of those prescriptions fell outside the
date range contained in the OSC. Tr. 182-86, 194;
ALJ-1, at 3, para. 8(b); GE-8, at 10, 27, 31 and 37,
67 (2 prescriptions).

§ 11170 provide that a doctor may not
self-prescribe controlled substances. Tr.
134, 200. In addition, the American
Medical Association Code of Ethics says
that a doctor cannot self-prescribe or
prescribe to close relatives. Id. at 200.

58. Unless a California doctor follows
the proper procedures for obtaining a
controlled substance ““for office use,” it
is outside the standard of care in
California as well as the course of
professional practice for a doctor to
write a prescription for a controlled
substance “for office use.” Id. at 200-01,
229, 289.

59. A prescription for 300, 450, or 600
tablets of phentermine would be a very
large quantity if the prescription was for
office use. Tr. 207, 212-13, 247. If a
patient needed that much phentermine,
the patient could be issued a
prescription that would then be
reported to the PMP system. Tr. 207,
210-11, 215, 242. A prescription written
for office use of such large quantity of
phentermine would be outside the
standard of care in California. Id. at 247.

60. A prescription for office use of 300
tablets of Ambien would be an excessive
number of tablets and outside the
standard of care in California. Id. at
245-46; GE-7, at 35.

61. Respondent wrote four
prescriptions for hydrocodone for office
use. GE-7, at 12, 13, 36 (2
prescriptions). Hydrocodone should not
be dispensed from the office because it
would not provide immediate relief, but
might cause the patient to become
drowsy. Tr. 241-42. Thus, prescribing
hydrocodone for office use is outside
the standard of care in California. Id. at
242.

62. The 69 prescriptions for
controlled substances written by
Respondent to herself, contained in
Government Exhibit 7, are outside the
standard of care in California. Tr. 203—
23, 225-28, 243-44; GE-7, at 5, 23, 25,
26, 29, 31 (4 prescriptions), 33, 34, 37,
40 (2 prescriptions), 41 (4
prescriptions), 42—45, 47, 49, 51, 52, 54,
57,5961, 63 (2 prescriptions), 64, 67—
70, 7274, 86, 87, 89, 95 (4
prescriptions), 99, 101, 107, 110, 112—
14, 122,130, 133, 135, 139, 140 (3
prescriptions), 153 (2 prescriptions),
158, 169, 179 (2 prescriptions).

63. Four prescriptions that
Respondent wrote to herself for
controlled substances also included
dosing instructions. Tr. 226-28; GE-7,
at 40 (2 prescriptions), 47, 158. Dosing
instructions on a prescription would be
inconsistent with a prescription issued
for office use because dosing
instructions would be determined at the
time the medication was prescribed to a
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patient, not when it was being ordered
for the office. Tr. 226.

64. Seven prescriptions that
Respondent wrote for controlled
substances contain no patient name, nor
do they indicate that they were for office
use. Tr. 224-25; GE-7, at 16, 22, 24, 28
(3 prescriptions), 30. These seven
prescriptions were issued outside the
California standard of care because there
is no listed patient, nor is there any
stated reason for any of the
prescriptions. Tr. 224-25.

65. Twenty-four *I prescriptions that
Respondent wrote for controlled
substances contain no patient name but
they were written for office use. Tr.
228-37; GE-7, at 146, 150, 152 (3
prescriptions), 156 (1 prescription), 160
(3 prescriptions), 162 (2 prescriptions),
166 (2 prescriptions), 171 (2
prescriptions), 173, 175, 177 (2
prescriptions), 178 (5 prescriptions).
These 24 prescriptions were issued
outside the California standard of care
because Respondent did not follow the
proper procedures for ordering
controlled substances for office use. Tr.
229.

66. Seventy prescriptions that
Respondent wrote to herself for
controlled substances contain a notation
that the prescription was for office use.
Id. at 237-66; GE-7, at 4, 6-15, 17-21,
27, 32, 35, 36 (3 prescriptions), 38, 39,
46, 50, 53, 55, 56, 58, 62, 65, 71, 75, 80
(4 prescriptions), 84, 85, 90, 91, 93, 96
(2 prescriptions), 97, 102, 103, 105, 108,
115 (3 prescriptions), 117 (2
prescriptions), 119, 120 (3
prescriptions), 123, 126, 128, 131, 137,
142, 144, 148 (4 prescriptions). These 70
prescriptions were issued outside the
California standard of care because
Respondent did not follow the proper
procedures for ordering controlled
substances for office use. Tr. 250.

67. Respondent wrote two
prescriptions for controlled substances
where she listed the patient’s name as
“office use.” Id. at 266—67; GE-7, at 48,
164. These two prescriptions were
issued outside the California standard of
care because Respondent did not follow
the proper procedures for ordering
controlled substances for office use. Tr.
200-01, 250.

Analysis

To revoke a respondent’s registration,
the Government must prove, by a
preponderance of the evidence, that the
regulatory requirements for revocation
are satisfied. Steadman v. SEC, 450 U.S.
91, 100-02 (1981); 21 CFR 1301.44(e).

*I[There was one additional prescription between
GE-7, at 156 and 160 that appeared to be neglected
in the final count in the RD.]

Under 21 U.S.C. 824(a)(4), the DEA may
revoke a registrant’s COR if the
registrant acted in a way that renders
continued registration ‘“inconsistent
with the public interest.” The DEA
considers the following five factors to
determine whether continued
registration is in the public interest:

(1) The recommendation of the appropriate
State licensing board or professional
disciplinary authority.

(2) The [registrant’s] experience in
dispensing, or conducting research with
respect to controlled substances.

(3) The [registrant’s] conviction record
under Federal or State laws relating to the
manufacture, distribution, or dispensing of
controlled substances.

(4) Compliance with applicable State,
Federal, or local laws relating to controlled
substances.

(5) Such other conduct which may threaten
the public health and safety.

21 U.S.C. 823(f).

These public interest factors are
considered separately. See Robert A.
Leslie, M.D., 68 FR 15,227, 15,230
(2003). Each factor is weighed on a case-
by-case basis. Morall v. DEA, 412 F.3d
165, 173-74 (D.C. Cir. 2005). Any one
factor, or combination of factors, may be
decisive. David H. Gillis, M.D., 58 FR
37,507, 37,508 (1993). Thus, there is no
need to enter findings on each of the
factors. Hoxie v. DEA, 419 F.3d 477, 482
(6th Cir. 2005). Further, there is no
requirement to consider a factor in any
given level of detail. Trawick v. DEA,
861 F.2d 72, 76-77 (4th Cir. 1988).
When deciding whether registration is
in the public interest, the totality of the
circumstances must be considered. See
generally Joseph Gaudio, M.D., 74 FR
10,083 (2009).

The Government bears the initial
burden of proof and must justify
revocation by a preponderance of the
evidence. Steadman, 450 U.S. at 100—
03. If the Government presents a prima
facie case for revocation, the burden of
proof shifts to the registrant to show that
revocation would be inappropriate.
Med. Shoppe—Jonesborough, 73 FR
364, 387 (2008). A registrant may
prevail by successfully attacking the
veracity of the Government’s allegations
or evidence. Alternatively, a registrant
may rebut the Government’s prima facie
case for revocation by accepting
responsibility for wrongful behavior and
by taking remedial measures to “prevent
the re-occurrence of similar acts.” Jeri
Hassman, M.D., 75 FR 8194, 8236
(2010). In addition, when assessing the
appropriateness and extent of
sanctioning, the DEA considers the
egregiousness of the offenses and the
DEA’s interest in specific and general

deterrence. David A. Ruben, M.D., 78 FR
38,363, 38,385 (2013).

I. The Government’s Position

The Government filed its Post-Hearing
Brief on March 19, 2018.7 In its
introduction, the Government
highlighted the allegations against
Respondent. ALJ-50, at 2. The
Government asserts that between
January 2010 and June 2014
Respondent: Prescribed controlled
substances to her husband, S.P.,
“without maintaining a patient file” for
him; prescribed controlled substances to
herself for ““ ‘office use’ in order to
dispense controlled substances” to
patients; violated security and
recordkeeping requirements; and
displayed a lack of candor to DEA
investigators during their investigation.
Id. The Government requests that
Respondent’s COR be revoked. Id.

The Government argues that its
evidence is “largely uncontested and
entirely unrebutted.” ALJ-50, at 12.
Specifically, the Government claims
that it offered unrebutted evidence
under Factors Two, Four, and Five. Id.
at 14.

Under Factors Two and Four, the
Government argues that the evidence
shows that Respondent ‘““routinely
prescribed controlled substances
without a patient chart,” issued
prescriptions for controlled substances
to herself, and violated storage and
recordkeeping requirements under state
and federal law. ALJ-50, at 15. After
citing the DEA’s prescription
requirement, the Government notes that
California has adopted the same
requirement as set forth in 21 CFR
1306.04(a), that a prescription must be
issued for a ““ ‘legitimate medical
purpose’ ” and in the ‘‘ ‘usual course of
. . . professional practice.”” Id. (citing
Cal. Health & Safety Code § 11153(a)).
The Government then highlights the
testimony of its expert witness, Dr.
Munzing, who explained that the
standard of practice in California
requires a physician to “maintain a
complete and accurate patient file,
which documents examinations
performed and treatments provided.”
ALJ-50, at 15. The State of California
has codified the requirement that a
physician maintain complete patient
files. Id. at 15—16 (citing Cal. Bus. &
Prof. Code §2266 and Cal. Health &
Safety Code § 11190).

Looking at the prescriptions in
Government’s Exhibit 8, the
Government argues that it is undisputed
that Respondent wrote at least 50

7 The Government’s Post-Hearing Brief has been
marked as ALJ-50.
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prescriptions 8 for controlled substances
to her husband, S.P. ALJ-50, at 16. DEA
investigators requested S.P.’s patient file
during execution of the AIW in March
2014, and state investigators requested
S.P.’s file during service of the search
warrant in June 2014. Id. The
Government then notes that during the
inspection in March, Respondent told
investigators that some of the requested
patient records were located at a storage
facility in Lake Forest, California. ALJ—
50, at 4, 16. Respondent, however,
claimed that she did not know the
address of the facility and ““did not
know where it was.” ALJ-50, at 4. When
interviewed by a state investigator in
April 2014, however, Respondent stated
that all her patient files were kept at her
registered address. ALJ-50, at 16. The
Government notes that Respondent
“never provided a patient file for Patient
S.P.,” investigators never found a
patient file for S.P. in March or June
2014, and Respondent never produced a
patient file for S.P. “in connection with
this proceeding.” Id. The Government
reasons that “[t]he only logical
conclusion is that [Respondent] did not
keep a patient file for Patient S.P.” Id.
The Government further reasons that
based on Dr. Munzing’s testimony that
physicians must keep complete and
accurate patient records, the 50
prescriptions Respondent issued to S.P.
fell below the standard of care in
California and violated state law. Id.
Next, looking at Government Exhibit
7, the Government argues that
Respondent issued at least 179
prescriptions for controlled substances
to herself between January and
December 2012. ALJ-50, at 17. The
Government notes that many of the
prescriptions in Government Exhibit 7
were issued “for office use” while
others listed Respondent’s name as the
patient. Id. State and federal law
prohibits a physician from prescribing
controlled substances to herself. Id.
(citing Cal. Health & Safety Code
§11170 and 21 CFR 1306.04(b)). The
Government notes that the state
prohibition is “categorical” and that
self-prescribing controlled substances
violates state law “irrespective of
purpose.” Id. n.2. Further, the
Government notes that Dr. Munzing
testified that writing a prescription for
a controlled substance in order to obtain
it “for office use” is considered
unprofessional practice in California. Id.
at 17. Thus, Dr. Munzing opined that
the prescriptions in Government Exhibit
7 “were issued outside of the usual
course of professional practice and
beneath the standard of care.” Id. The

8 See supra n.6.

Government notes that Dr. Munzing’s
expert opinion is unrebutted. Id. at 18.

The Government then discusses the
recordkeeping and storage violations
discovered during service of the AIW
and search warrant. ALJ-50, at 18—19.
The Government contends that
Respondent ‘“was not able to produce
either an initial or biennial inventory of
the controlled substances stored at her
registered address.” ALJ-50, at 18.
Additionally, Respondent never
provided investigators with a
dispensing log.? Id. The Government
argues that Respondent’s failure to
maintain a proper inventory and a
dispensing log violates state and federal
recordkeeping requirements. Id. at 19.

With respect to the storage violation,
the Government argues that Respondent
ignored the attempts made by DEA and
state investigators “‘to bring her into
compliance with” DEA’s storage
requirements. ALJ-50, at 19. During the
inspection in March 2014, Respondent
assured DEA investigators that she
would promptly secure the controlled
substances in her office. Id. At the
interview in April, however,
Respondent admitted that she had not
done so. Id. When state investigators
conducted the search in June, the
controlled substances in her office were
still unsecured. Id. The Government
urges that Respondent’s

9 State investigators, however, seized a document
entitled “Class Il Meds Dispensing Log,”” marked
as Respondent’s Exhibit 1, during execution of the
search warrant. Tr. 304-06; GE-14, at 9. The
Government argues that neither Government
counsel nor DEA investigators were provided with
a copy of Respondent’s Exhibit 1 before the hearing.
ALJ-50, at 18-19 n.4. The Government claims that
“the California Medical Board declined to provide
the evidence that was seized from” Respondent’s
home during the search, and that the DEA failed in
its attempts to obtain the release of the evidence by
subpoena in state court. Id. I give no weight to this
explanation, however, because there is no evidence
in the record supporting the Government’s claim
that the California Medical Board refused to
disclose evidence to DEA. Statements made in post-
hearing briefs are not evidence. See Samuel
Mintlow, M.D., 80 FR 3630, 3653 n.33 (2015)
(concluding promises made by respondent in
exceptions to the recommended decision were not
in evidence and were never attested to under oath
during the hearing); Surinder Dang, M.D., 76 FR
51,417, 51,423 n.25 (2011) (“[S]tatements of counsel
in a brief are not evidence.” (citing INS v.
Phinpathya, 464 U.S. 183, 186 n.6 (1984))).
*[Respondent implies that the Government’s failure
to produce this dispensing log indicates bad faith
on the part of the investigators. Resp Exceptions, at
3,19-20. The investigators testified that they had
not previously seen this document and that they
had asked Respondent repeatedly for her
dispensing logs and she had not produced them. I
do not see any indication on the record nor from
the ALJ’s characterization of the investigators’
testimony that their actions were anything but
honest. Ultimately, the document was admitted into
evidence and the ALJ used the document to lessen
the number of found discrepancies in controlled
substances.]

“noncompliance is aggravated by her
obduracy.” Id.

Based on the prescriptions in
Government Exhibits 7 and 8, and the
evidence that Respondent failed to keep
complete records and properly secure
controlled substances, the Government
argues that “Factors Two and Four
weigh heavily in favor of revoking”
Respondent’s COR. ALJ-50, at 20.

Citing DEA precedent, the
Government next asserts that
Respondent’s lack of candor supports an
“adverse finding” under Factor Five.
ALJ-50, at 20. The Government claims
that Respondent “attempted to mislead
federal and state investigators” during
their investigation by making a “series
of misleading statements.” ALJ-50, at
13. For instance, the Government points
to the inconsistent statements
Respondent made to investigators
regarding her patient file for S.P. AL]—
50, at 20. During the March inspection,
Respondent stated that all patient files
were located at an off-site facility. Id. A
month later, however, she told a state
investigator that all patient files were
stored at her registered address. Id. The
Government interprets these
inconsistent statements as evidence of
Respondent’s “deliberate effort to
impede the investigation.” ALJ-50, at
21.

The Government then examines the
marijuana, cash, and firearms
discovered in Respondent’s home. ALJ-
50, at 21. The Government notes that
Respondent lacked the authority to
possess marijuana, a Schedule I
controlled substance, “in the course of
her professional practice.” ALJ-50, at
21. Additionally, when investigators
found a suitcase of marijuana in her
garage, Respondent denied having any
knowledge of its presence at her home.
Id. The Government argues that this
represents either a lack of candor or ““a
troubling situation in which
[Respondent] was actually unaware of
the presence of Schedule I controlled
substances at her registered address.”
Id. The Government then argues that the
presence of $26,000 in cash, firearms,
and marijuana at Respondent’s
registered location is “highly suspicious
and raises serious concerns about
[Respondent’s] ability to maintain a
[COR].” Id.

Because Respondent failed to offer
“substantive testimony” at the hearing,
the Government argues that she “cannot
be viewed as having accepted
responsibility.” ALJ-50, at 22. By failing
to accept responsibility, the Government
contends that Respondent ‘‘has not met
her burden” to rebut the Government’s
prima facie case. ALJ-50, at 14.
Specifically, the Government argues that



16770

Federal Register/Vol. 86, No. 60/ Wednesday, March 31, 2021/ Notices

Respondent’s refusal to testify
demonstrates that she “knowingly
violated the Controlled Substances
Act.” ALJ-50, at 2. The Government
requests that I draw an adverse
inference from Respondent’s decision to
not testify at the hearing. ALJ-50, at 2,
22. The Government reasons that
“because [Respondent] failed to
introduce any evidence that would
rebut the Government’s evidence
showing that [Respondent] violated
state and federal law relating to
controlled substances, such evidence
does not exist.” ALJ-50, at 22 (citing T.J.
McNichol, M.D., 77 FR 57133, 57150
(2012)).

With respect to the DEA’s interest in
specific and general deterrence, the
Government contends that ““[a] refusal
to sanction [Respondent’s] prolonged
and egregious violations here would
send the wrong message to other
practitioners.” ALJ-50, at 23. The
Government concludes that the DEA’s
interest in deterrence weighs in favor of
revoking Respondent’s COR. ALJ-50, at
24.

II. The Respondent’s Position

Respondent submitted her Post-
Hearing Brief on March 19, 2018.10
Much of Respondent’s position lacks
evidentiary support in the
Administrative Record.!? Respondent
opens her brief by describing events
beginning in May 2013, when she
“abruptly close[d] [her] office due to
extreme hardship caused by a very
contentious divorce that still continues

. . to this day.” AL]J-51, at 2.
Respondent explains that closing her
medical office triggered a “‘stressful
chain of events,” culminating in
eviction from her office and incurring
“unforeseen [moving] expenses.” Id.
After closing her practice, Respondent
moved medical equipment, office
furniture, and cabinets to her mother-in-
law’s garage. Id. Respondent also moved
“approximately 700 patient charts” to
her home in Mission Viejo which

10 Respondent’s Post-Hearing Brief has been
marked as ALJ-51. The Office of Administrative
Law Judges received a hard copy of Respondent’s
brief by mail on March 22, 2018. There are minor,
non-substantive differences between the hard copy
received by mail on March 22 and the copy
received by fax on March 19. For example, the
formatting is different between the two copies and
Respondent corrected a few misspellings in the
hard copy. I will use the faxed copy of
Respondent’s Post-Hearing Brief because it was the
first copy received and the only variations are
typographical in nature.

11 Because statements contained in post-hearing
briefs are not evidence, I give no weight to
comments made by Respondent in her post-hearing
brief that are not supported by evidence in the
Administrative Record. See Surinder Dang, M.D., 76
FR at 51,423 n.25.

doubled as her registered address
beginning in September 2013. Id. at 2—
3. Respondent then began seeing
patients at her home. Id.

With respect to the controlled
substances that were observed
unsecured in her home office,
Respondent explains that many of them
were “‘expired and waiting to be safely
disposed.” ALJ-51, at 5, 14.
Additionally, she states that “[n]o
patients ever went inside the office,”
patients were never left unattended,
only one patient was allowed in her
home at a time, and she and her
husband, S.P., were the only individuals
living in the home. Id. at 8. Respondent
further describes the security in place at
her home, explaining that her registered
address is located ““in a very safe gated
community with 24/7 security patrols.”
Id. at 9. She further argues that her
home has a “sophisticated security
system” that sounds a “highly audible
notification” when doors are opened. Id.
She also receives email notifications
when doors are opened. Id.
Additionally, Respondent asserts that
there is a security camera in her office
and in the hallway outside the office. Id.
Respondent argues that she explained
the features of her security system to SA
1 during the April interview. Id. at 9, 11.
Respondent contends that the security
in place at her home was adequate,
especially in light of the fact that she
intended to relocate her practice to a
new office. Id. Respondent also claims
that she consulted a “pharmaceutical
supplier[ ],”” who visited her residence
and deemed the security at her home
sufficient. Id. at 11. Respondent
explains that she never obtained a safe
because she planned on practicing out
of her home temporarily and was
“actively negotiating for a new office
space.” Id.

In regard to the allegation that
Respondent failed to maintain adequate
inventories, Respondent asserts that she
“kept all the medication purchase
orders as an inventory guide.” ALJ-51,
at 6. Respondent acknowledges that
these purchase orders are not in
evidence and contends that she
assumed, as a pro se litigant, the
Government would introduce the
documents into evidence. Id. at 7.

Respondent also addresses the alleged
inconsistencies in her statements to
investigators regarding the location of
her patient files. She believed some of
the missing patient files could have
been left in the cabinets or office
furniture that were moved into storage
after the abrupt closing of her practice.
ALJ-51, at 8. She also contends that
investigators never requested that she
take them to the storage location and

further notes that the search warrant
authorized investigators to search the
storage facility, but they never did. Id.

Respondent also discusses the CURES
reports that DEA and state investigators
ran of her prescribing history. ALJ-51,
at 11. Respondent acknowledges that
“[Agent] SA 1’s concerns were
legitimate”; however, the CURES
reports “clearly showed” that
Respondent’s patients “did not fit the
category for high potential for abuse,
addiction or diversion.” Id. Respondent
does not explain why her patients do
not fit this category. Id. She also
recognizes that urine screening and
patient contracts are useful, but argues
that such precautions only “need to be
implemented”” on an individual basis
“as determined by medical judgment.”
Id. at 12. Respondent asserts that
reporting to CURES “‘was not mandatory
at first for dispensing physicians.” Id.
Respondent states that she understands
the importance of reporting
prescriptions to CURES, and that doing
so “helps to provide the best care for
our patients and avoid harm.” Id.

Respondent provides an explanation
regarding the prescription bottles with
labels that bore patients’ names that
were found in her office during service
of the search warrant. She argues that it
is not uncommon for “patients [to] leave
prescriptions with their doctors” for a
variety of reasons. ALJ-51, at 14.
Without pointing to a specific example,
Respondent claims that a patient may
leave a prescription bottle with her for
it to be administered in the office, to
pick it up at a later date, or for “issues
of privacy.” Id.

Regarding the discrepancies between
the controlled substances inventoried by
investigators in March and June,
Respondent argues that the missing
controlled substances were dispensed
and documented in a dispensing log,
patient chart, or both. ALJ-51, at 14.
Presumably, the dispensing log she
refers to is Respondent’s Exhibit 1.

Respondent argues that the large
amount of cash discovered at her home
during the search warrant represented
“some savings [she] had put away
through the years.” ALJ-51, at 15.
Respondent also states, as she did to
investigators, that she was unaware of
the marijuana in the suitcase in her
garage.2 Id. The firearms found during
the search were obtained lawfully for
purposes of self-defense ““after violence
and threats of violence committed by
[her] ex-husband.” Id. Respondent
responds that the idea that the firearms

12Respondent does not explain any of the other
marijuana found in other locations of her home.
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played a role in her medical practice is
“absurd and slanderous.” Id.

Addressing the allegation of self-
prescribing, Respondent explains that
the prescriptions in Government Exhibit
7 were phoned in by either herself or a
staff member calling under her
supervision. ALJ-51, at 15. According to
Respondent, the dispensing pharmacy,
E-Compounding, used ‘“‘generic
prescription forms,” instead of the
proper order form, and incorrectly wrote
Respondent’s “name on the
prescriptions as if [she] were the
patient.” Id. at 15—16. Respondent
contends that the pharmacy “failed to
adhere to the standard practice of
transferring from a pharmacy to any
licensing entity, [such] as a medical
doctor, when ordering medications for
office stocking, thus mischaracterizing
the transactions.” Id. at 16. Further,
Respondent explains the pharmacy
“should have used an invoice form and
not a prescription when [she] was
ordering for office stock.” Id. In her
defense, Respondent argues that “[i]f
[the pharmacy] recorded my orders as
office use using prescriptions under my
name I had no way to know.” Id.
Respondent faults the pharmacy for its
“poor record keeping”” and notes that
the pharmacist was “disciplined for that
violation among others.” Id. Respondent
states that she never used E-
Compounding Pharmacy after December
2012. Id.

In response to the issue of prescribing
to S.P., Respondent argues that “[t]here
are no specific regulations or laws
prohibiting physicians from treating
family members.” ALJ-51, at 17. She
then cites the American Medical
Association’s Code of Medical Ethics to
support the proposition that physicians
may provide medical care to family
members in emergencies or ““ ‘isolated
settings where there are no other
qualified physicians available.”” Id.
Respondent contends that she has
always maintained records for her
patients and that she obtained S.P.’s
previous medical records before treating
him as a patient. Id. at 18. She also
claims, without citing any evidence of
record, that some of S.P.’s records were
located during the search warrant. Id.
She then argues that Dr. Munzing gave
an expert opinion based solely on
CURES reports. Id. at 18-19. In essence,
Dr. Munzing “gave an opinion on
evidence he was not provided with.” Id.
at 19. Respondent’s argument seems to
rest on the assumption that medical files
for S.P. were in fact created and never
given to Dr. Munzing for review;
however, Respondent fails to explain
where those records are located and
why she has not produced them either

during the investigation or these
proceedings. Id.

Throughout her brief, Respondent
cites to ongoing issues in her personal
life. Respondent opines that
“circumstances of extreme duress in
[her] personal life should have been
taken into consideration.” ALJ-51, at
12. She also highlights “harassment and
stalking” and threats of violence made
by her ex-husband. Id. at 3, 10, 15.
Respondent assures that even during
challenging times, she was “trying hard
to get back to normal.” Id. Additionally,
Respondent asserts that she has never
been the subject of a medical
malpractice lawsuit or a patient
complaint. Id. at 4. In conclusion,
Respondent argues that the
Administrative Record does not
establish by a preponderance of the
evidence that allowing her to retain her
COR is “[in]consistent with the public
interest.” Id. at 19.

Factors One & Three: The
Recommendation of the Appropriate
State Licensing Board or Professional
Disciplinary Authority, and Conviction
Record Under Federal or State Laws
Relating to the Manufacture,
Distribution, or Dispensing of
Controlled Substances

In this case, it is undisputed that
Respondent holds a valid and current
state license to practice medicine in
California. Stip. 3. The record contains
no evidence of a recommendation
regarding Respondent’s medical
privileges by a relevant state licensing
board or professional disciplinary
authority. However, possession of a
state license does not entitle a holder of
that license to a DEA registration. Mark
De La Lama, P.A., 76 FR 20,011, 20,018
(2011). Rather, a state medical board’s
decision to allow a doctor to practice
medicine is not dispositive as to
whether the doctor’s DEA registration is
consistent with the public interest.
Patrick W. Stodola, M.D., 74 FR 20,727,
20,730 n.16 (2009).

At the hearing, the Government
presented evidence that Respondent is
not currently licensed to practice
medicine in Florida. Tr. 133.
Respondent presented Respondent’s
Exhibit 2, her expired Florida medical
license. *[The Government Prehearing
Statement alleged, ‘Respondent is
presently not licensed to practice
medicine in Florida.” AL]-9, at 3.7 1

*I'The RD found that the issue of Respondent’s
loss of state authority in Florida was not sufficiently
noticed, but the Government had noticed it prior to
the hearing in its Prehearing Statement, and the
Respondent presented arguments regarding her
state authority at the hearing; therefore, I find that
based on her own submissions during the

address the lack of Respondent’s state
authority further below; however, as it
relates to Factor One it is noted that
there is nothing on the record to
indicate that the Florida Medical Board
has taken any action on Respondent’s
medical license.]

DEA precedent establishes that where
the record contains no evidence of a
recommendation by a state licensing
board that absence does not weigh for or
against revocation. See Roni Dreszer,
M.D., 76 FR 19,434, 19,444 (2011) (“The
fact that the record contains no evidence
of a recommendation by a state
licensing board does not weigh for or
against a determination as to whether
continuation of the Respondent’s DEA
certification is consistent with the
public interest.””). Accordingly, Factor
One does not weigh for or against
revocation of Respondent’s California
registration in this matter.

As to Factor Three, there is no
evidence that Respondent has been
convicted of an offense under either
federal or California law “relating to the
manufacture, distribution, or dispensing
of controlled substances.” 21 U.S.C.
823(f)(3). However, there are a number
of reasons why even a person who has
engaged in criminal misconduct may
never have been convicted of an offense
or even prosecuted for one. Dewey C.
MacKay, M.D., 75 FR 49,956, 49,973
(2010), pet. for rev. denied, MacKay v.
DEA, 664 F.3d 808, 822 (10th Cir. 2011).
The DEA has, therefore, held that “the
absence of such a conviction is of
considerably less consequence in the
public interest inquiry”’ and is therefore
not dispositive. Id. Accordingly, Factor
Three neither weighs for nor against
revocation in this case.

Factors Two & Four: The Respondent’s
Experience in Dispensing Controlled
Substances and Compliance With
Applicable State, Federal, or Local
Laws Relating to Controlled Substances

Factors Two and Four are often
analyzed together. See, e.g., Fred
Samimi, M.D., 79 FR 18,698, 18,709
(2014); John V. Scalera, M.D., 78 FR
12,092, 12,098 (2013). Under Factor
Two, the DEA analyzes a registrant’s
“experience in dispensing . . .
controlled substances.” 21 U.S.C.
823(f)(2). Factor Two analysis focuses
on an applicant’s acts that are
inconsistent with the public interest,
rather than on an applicant’s neutral or
positive acts and experience. Randall L.
Wolff, M.D., 77 FR 5106, 5121 n.25

proceeding, Respondent had adequate notice that
her lack of state authority in Florida was at issue.
See Hatem M. Ataya, M.D., 81 FR 8221, 8244
(2016).
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(2012) (explaining that “every registrant
can undoubtedly point to an extensive
body of legitimate prescribing over the
course of [the registrant’s] professional
career’’) (quoting Jayam Krishna-Iyer,
M.D., 74 FR 459, 463 (2009)). Similarly,
under Factor Four, the DEA analyzes an
applicant’s compliance with federal and
state controlled substance laws. 21
U.S.C. 823(f)(4). Factor Four analysis
focuses on violations of state and federal
laws and regulations. Volkman v. DEA,
567 F.3d 215, 223-24 (6th Cir. 2009)
(citing Gonzales v. Oregon, 546 U.S.
243, 272, 274 (2006)); see Joseph
Gaudio, M.D., 74 FR 10,083, 10,090-91
(2009).

Here, the Government alleges that
revocation of Respondent’s COR and
denial of her pending application is
appropriate under Factors Two and
Four (as well as Factor Five) for the
following reasons: (1) Improper storage;
(2) failing to maintain proper
inventories and dispensing logs; (3)
possession of controlled substances
with the names of other individuals on
the bottle; (4) improperly prescribing
controlled substances ‘““for office use’’;
(5) prescribing to S.P. without
maintaining a medical record for S.P.;
and (6) displaying a lack of candor
during the investigation. ALJ-1, at 2—4.

The Allegations

Improper Storage

Concerning improper storage of
controlled substances, the Government
asserts that Respondent was found to be
improperly storing controlled
substances on March 13, 2014, and
again on June 13, 2014, in violation of
21 CFR 1301.75(a) and (b). ALJ-1, at 2,
paras. 3, 5. Specifically, the Government
claims that on both dates, investigators
found a variety of controlled substances
located on open shelves, on top of the
office copier or desk, and in unlocked
glass cabinets in Respondent’s office. Id.
The Government alleges that “[n]one of
the controlled substances found at
Respondent’s registered address were
secured in a locked cabinet,” as
required by 21 CFR 1301.75(b). ALJ-1,
at 2, para. 3. In addition, the
Government claims that on June 13,
2014, the investigators also found
marijuana in Respondent’s home. ALJ—
1, at 2, para. 5. The Government further
asserts that the door to Respondent’s
office where the controlled substances
were observed could not be locked.
ALJ-1, at 2, para. 3.

DEA regulations provide that
controlled substances ““shall be stored in
a securely locked, substantially
constructed cabinet.” 21 CFR
1301.75(a), (b). The regulations do not

define the term “substantially
constructed cabinet.” Peter F. Kelly,
D.P.M., 82 FR 28,676, 28,689 (2017).
DEA decisions, however, provide some
indication that a locked room with
adequate security features is sufficient
to satisfy the storage requirement of
Section 1301.75. See id. (finding that the
Government failed to meet its burden
where controlled substances were left in
a locked room *[dedicated to the storage
of controlled substances] with an alarm
system). Additionally, as noted in Kelly,
at least one dictionary supports the
interpretation of “cabinet” as a small
room. Id.

Controlled substances were observed
in Respondent’s office on two occasions:
During service of the AIW in March
2014 and during execution of the search
warrant in June 2014. Between those
dates, Respondent’s COR authorized her
to possess and prescribe controlled
substances in Schedules II-V. GE-1, at
1.

During the inspection in March,
investigators found multiple bottles of
controlled substances on the desk, on
the shelf, and on the printer in
Respondent’s office. FF 4. In fact, the
investigators found ‘““a great deal of
controlled substances’ in Schedules III—-
V. Tr. 22; GE-3, at 1-2. Furthermore, the
controlled substances found in
Respondent’s office were not secured in
any way, and there did not appear to be
any place to secure them in her office.
FF 5. During the inspection, DEA
investigators requested that Respondent
purchase some type of safe in which to
store the controlled substances and
Respondent indicated that one would be
purchased that day. FF 8. Following the
inspection, SA 1 informed Respondent
that controlled substances needed to be
locked-up. FF 21.

On June 13, 2014, when DEA
investigators returned to Respondent’s
office the condition of her office looked
the same as it did on March 13, 2014,
with controlled substances being found
all over the office area. FF 35, 36. There
was no safe in Respondent’s office on
June 13, 2014. Id. A bottle of controlled
substances was also found in
Respondent’s kitchen. Id. During the
June 13, 2014 search of Respondent’s
home, marijuana was discovered in a
suitcase in Respondent’s garage. FF 39.
Marijuana was also found in
Respondent’s kitchen and bedroom. Id.
[Omitted language from RD.] *K

Although the record is clear that
controlled substances were not “stored
in a securely locked, substantially
constructed cabinet,” 21 CFR 1301.75(a)
and (b), at the time of the inspection and

*K[See infra n.16]

search, the evidence is less than clear
concerning whether the door to
Respondent’s office could be locked. In
response to Government counsel’s
question about whether she noticed a
lock on the office door, FF 8, DI 1
responded, “No.” Tr. 39. SA 1 was
unsure whether there was a lock on the
door, stating ““I do not believe there
was.” Tr. 67. DI 2 testified, however,
that “[t]here may have been” a lock on
the door, but it was open when
investigators entered the home to serve
the AIW. Tr. 124. The fact that the door
was already open when investigators
entered the home, however, could be
easily explained by the fact that a
separate team of officers made the initial
entry into the home to clear the way for
investigators. Tr. 20, 110, 122; see Jack
A. Danton, D.O., 76 FR 60,900, 60,908
(2011) (noting DI ““was not the first to
see the [unlocked] closet” alleged to be
in violation of storage requirement).

It is also troubling that investigators
had two opportunities to photograph the
door to the office and did not do so.
Investigators took extensive
photographic evidence of the office
during service of the search warrant and
could have easily turned the camera on
the door. Furthermore, the fact that
three investigators who inspected
Respondent’s office on two occasions
were unable to testify with confidence
that the office door could not be locked
undermines the Government’s allegation
that the “investigators could not lock

. . [the] office door.”” ALJ-1, at 2, para.
3. If there was a lock on the office door,
as DI 2 believes there may have been,
Tr. 124, the office could have been
locked. The question then becomes, if
Respondent could lock her office door,
would the manner in which she stored
her controlled substances in her office
be in compliance with 21 CFR
1301.75(b). Compare Jeffery J. Baker,
D.D.S., 77 FR 72,387, 72,394, 72405
(2012) (finding violation where
controlled substances were routinely
left unattended on a counter in an
unlocked room) 13 with Peter F. Kelly,
D.P.M., 82 FR 28,676, 28,689 (2017)
(finding no violation where controlled
substances were left outside safe but in
a locked room *[dedicated to the storage
of controlled substances]); see also
United States v. Poulin, 926 F. Supp.
246, 253 (D. Mass. 1996) (reasoning that
controlled substances kept “in an

13 The storage violation in Becker “played little or
no role in the disciplinary decision” because the
respondent introduced evidence that the
deficiencies had been corrected. Becker v. DEA, 541
Fed. App’x 587, 589 (6th Cir. 2013). That is not the
case here.



Federal Register/Vol. 86, No. 60/ Wednesday, March 31, 2021/ Notices

16773

unlocked area” violated Section
1301.75). I find that it would not.

In a fairly recent case, the
Administrator concluded that a
registrant was in substantial compliance
with 21 CFR 1301.75(b) when he left a
small amount of controlled substances
outside a safe overnight so they could be
administered in the morning, but where
the controlled substances were also in a
small locked room and the office was
protected by a security alarm system.
Kelly, 82 FR at 28,689. In Kelly,
however, the controlled substances at
issue involved medications that the
registrant occasionally left “out
overnight for his office manager to
administer to patients who were
undergoing procedures the following
morning.” Id. at 28,678. In addition, the
decision “noted that the room in which
the medications were kept was locked,
that only the Respondent and his office
manager had a key, that the room had
a steel reinforced door and steel
doorframe with a deadbolt, that
Respondent’s office was protected by a
security system, and that there was no
evidence that the room ‘was used for
any purpose other than to store
controlled substances . . . .’ Id.

Unlike Dr. Kelly, who occasionally set
out medications in a room that was only
used to store controlled substances so
that his office manager could administer
the medication to early arriving
patients, Respondent had controlled
substances continually strewn all about
her office. FF 3; see GE-5; GE-11, at 7—
9. Even though Respondent stated in a
sworn interview that *[. . .]*L her office

*L[The ALJ found that Respondent had stated
during her interview that she always kept her office
locked, but I do not find that the record supports
this statement. She stated that when she was in her
previous office (before she moved her office to her
home), the door where she ‘“‘stored medication, was
all the time locked . . . . See right now it’s my
house, so I'm-I'm only there, uh—uh, with my
husband, and I have an alarm system . . . . ButI
had in mind to change the lock.” GE-12, at 78.
When SA 1 pointed out that there could be patients
that walk by the office unsupervised, Respondent
stated, “[yleah, the door is. . . .locked all—I
mean closed at all times.”” Id. at 81. The exhibit
supports that if there was a lock on the office door,
Respondent was only keeping it closed at all times,
not locked, and whatever lock might have been on
the door for some reason needed to be changed.
Further, although Respondent claimed that for her
office, “[e]very time you open the door, there’s a
sensor, so it makes a noise and it communicates to
my phone,” GE-12, at 79, there was also a large
window depicted in the pictures of her office, for
which she did not describe any security. GE-5, at
1. Even if I could take the security measures that
she described as true, her office does not appear to
be similar to a locked room dedicated to the storage
of controlled substances, and most importantly, she
was specifically told that her security was
inadequate and did nothing to remedy it. The
record does not support a finding that Respondent’s
office could constitute a locked cabinet in order to
comply with DEA regulations.]

is protected by an alarm system,4 the
area where she was storing her
controlled substances was her actual
office, it was not an area set aside for the
storage of controlled substances.15 *[I
am omitting a section of the RD and
footnote 20 based on relevance and
omitting the RD’s analysis related to
marijuana under Factors 2 and 4.16

Furthermore, the evidence on the
record demonstrates that Respondent
was fully on notice that her office did
not constitute adequate secure storage
under DEA regulations, because she was
informed of that fact by both SA 1 and
DI 1 on March 13, 2014, and she made
no effort to correct this violation by June
13, 2014. FF 20 & 21.]

Accordingly, the allegation contained
in Paragraphs 3 and 5 of the OSC that
Respondent violated 21 CFR 1301.75(b)
on both March 13, 2014, and June 13,
2014, when investigators found a variety
of controlled substances located on
open shelves, on top of the office copier
or desk, and in unlocked glass cabinets
in Respondent’s office is sustained.
These sustained allegations weigh in
favor of revoking Respondent’s
registration, and denying her pending
application. *[Omitted, see infra
n.16].1718

14 Because the DEA was not a party to the
proceeding in which Respondent gave this sworn
statement concerning the security of her office, the
weight that can be given to the statement is
“substantially diminished.” Lon F. Alexander,
M.D., 82 FR 49,704, 49,730 n.54. (2017).

15 *[omitted. It is noted that there was also
evidence that contradicted her off-the-record claims
about the level of security of her home in that there
was a suitcase of marijuana about which she
allegedly had no knowledge in her garage, and she
felt the need to have three firearms for protection
from her ex-husband.]

161n its Post-Hearing Brief, the Government has
made no distinction between how Respondent
should have been storing the Schedule III-V
controlled substances found in her office and the
marijuana, none of which was found in her office.
ALJ-50, at 18-19. While the OSC specifically
addresses Respondent’s failure to properly store
controlled substances, “including marijuana,” AL]—
1, at 2, para. 5, with respect to storage the
Government’s Post-Hearing Brief focused only upon
“the controlled substances that were located in her
office.” ALJ-50, at 19. Rather than addressing
marijuana as a storage concern, in its Post-Hearing
Brief the Government argues, for the first time, that
Respondent’s possession of marijuana should be
considered under Factor 5. ALJ-50, at 21. *[The RD
stated that “[tlhe Government also seemingly
alleged that [Respondent] violated 21 CFR
1301.75(a) by failing to keep marijuana, a Schedule
I controlled substance, ‘in a securely locked,
substantially constructed cabinet.””” RD, at 32
(citing ALJ-1, at 2, para. 5). I find that the OSC was
unclear as to the legal basis of the allegation related
to marijuana; therefore, I am omitting the RD’s
analysis under Factors 2 and 4 about whether the
storage requirement would apply to the marijuana
in Respondent’s home as irrelevant.]

17 *[Omitted]

18 *[Omitted]

Recordkeeping

The Government next alleges that
Respondent failed to “maintain
complete and accurate records,” in
violation of Cal. Bus. & Prof. Code
§ 2266; Cal. Health & Safety Code
§11190; 21 U.S.C. 827(a)(1), and (a)(3);
21 U.S.C. 842(a)(5); 21 CFR 1304.03(b),
1304.04(a), 1306.04, 1304.11(c),
1304.21(a), and 1304.22(c). ALJ-1, at 2,
paras. 4-5. Specifically, the Government
contends that during the March
inspection and June search,
investigators were unable to find an
initial inventory; biennial inventory;
222 Forms; or dispensing log, for
Respondent’s controlled substances. Id.
The Government claims that the only
records Respondent provided to
investigators ‘“were a series of invoices
from on or about May 23, 2013 through
March 13, 2014.” Id. The Government
also alleges that the controlled
substances inventoried in Respondent’s
office in June varied from what was
counted in March, and that Respondent
failed to account for the discrepancies
through the production of dispensing
records, in violation of 21 CFR
1304.22(c) and 1306.04, and Cal. Health
& Safety Code §11190. ALJ-1, at 3, para.
6.

Inventories

Registrants are required to keep
inventories for two years from the date
of their creation. Margy Temponeras,
M.D., 77 FR 45,675, 45,678 (2012)
(citing 21 U.S.C. 827(b)); 21 CFR
1304.04(a). Respondent changed her
registered address on September 26,
2013, to 22391 Sunbrook, Mission Viejo,
California, the location that
investigators searched in March and
June of 2014. Stip. 4; GE—-1, at 4. At the
time of executing both the AIW and
search warrant, two years had not
lapsed from the date that Respondent
changed her registered location to her
residence in Mission Viejo. Thus,
Respondent should have had an initial
inventory available for inspection if it
existed. 21 U.S.C. 827(b); 21 CFR
1304.04(a); see also Zvi H. Perper, M.D.,
77 FR 64,131, 64,141 (2012) (finding
that “Respondent failed to conduct the
required initial inventory after moving
to a new practice location”).19

During the March inspection, DI 1
asked Respondent to provide the initial
and biennial inventories of controlled
substances used at her registered
address. FF 14. Respondent did not

1921 CFR 1304.11(a) requires that “[a] separate
inventory shall be made for each registered location

»»
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provide them.20 Id. Although DI 1 could
not recall if she requested the initial
inventory again in June, she testified
that Respondent did not provide one at
that time. Tr. 39; GE—14. If Respondent
had created an initial inventory, it is not
in the Administrative Record. In fact,
there is no evidence in the record
indicating that Respondent ever
provided DEA with copies of her initial
inventory.

Although there is no direct evidence
that Respondent failed to create an
initial inventory of the controlled
substances she maintained at her
Mission Viejo address,?? the fact that
Respondent did not provide an
inventory to the investigators and has
not produced one during the course of
these proceedings strongly suggests that
Respondent never took an initial
inventory at that location. See Odette L.
Campbell, M.D., 80 FR 41,062, 41,078
(2015) (reasoning that investigator’s
inability to find 222 Forms and
registrant’s failure to provide them
demonstrates non-compliance). Further,
inventories must be made “available
. . . for inspection and copying” upon
request by DEA investigators, which
Respondent failed to do when requested
by DI 1. 21 U.S.C. 827(b); Tr. 24, 39.

Accordingly, the allegation that
Respondent failed to maintain an initial
inventory, in violation of 21 U.S.C.
827(b) and 21 CFR 1304.04(a), as alleged
in paragraph 4 of the OSC, is sustained.
This sustained allegation weighs in
favor of revoking Respondent’s
registration, and denying her pending
application. *[Omitted].

Dispensing Logs

One of a registrant’s recordkeeping
responsibilities under Federal law
includes the requirement to document
each instance in which the registrant
dispenses a controlled substance to a
patient.22 21 CFR 1304.22(c). Stated
differently, registrants must document
dispensing activity 23 by maintaining

20 *[Omitted footnote. The ALJ did not sustain the
allegation related to the biennial inventory and I
agree.]

21 The DI testified that she asked Respondent for
her initial and biennial inventories, and not
whether she ever made an initial inventory in the
first place. See Tr. 24—25; Margy Temponeras, M.D.,
77 FR 45,675, 45,678 (2012) (noting respondent
admitted to state inspector that an initial inventory
had never been made).

22 The Government’s Post-Hearing Brief provides
little in the way of argument or analysis on this
issue. The Government addresses this allegation in
one sentence and without any citations to DEA
decisions. ALJ-50, at 18-19.

23 For purposes of Section 1304.22(c),
“dispensing” refers to a situation where the
registrant transfers the controlled medication from
the registrant’s possession directly to the patient.
Margy Temponeras, M.D., 77 FR 45,675, 45,676,

“complete and accurate” dispensing
logs. 21 U.S.C. 827(a)(3); 21 CFR
1304.22(c). To be compliant, a
dispensing log must include, among
other things: ““the name of the
substance;” ““the name and address of
the person to whom [the substance] was
dispensed;” “‘the date of dispensing;”
and “‘the number of units or volume
dispensed.” Id. at § 1304.22(a)(2)(i), (c).
California law imposes similar
requirements on practitioners to
document information such as the
patient’s name, address, and telephone
number, as well as certain details about
the substance, when the practitioner
dispenses controlled substances in
Schedules IL, III, or IV. Cal. Health &
Safety Code § 11190(c)(1).

The record shows that DI 1 asked
Respondent for her dispensing logs on
March 13, 2014, and Respondent did
not provide any. FF 12, 14. Respondent
said the dispensing logs were at her
mother-in-law’s home in Lake Forest,
California. FF 14. DI 1 again requested
dispensing records at the time of
conducting the June search, and again
DI 1 testified that Respondent failed to
provide investigators with her
dispensing logs or tell them where such
records were kept.2¢ FF 38. Likewise, DI
2 testified that investigators asked
Respondent in both March and June for
her dispensing records and that she
never provided any. Tr. 128, 132, 322.

Although DI 1 and DI 2 testified they
never received a dispensing log from
Respondent, Tr. 24, 35-36, 39, 49-50,
128, 132, the property receipt from the
June 2014 search indicates that a “Class
IIT Med log” was seized from
Respondent’s office. GE—14, at 9. The
Government did not introduce the
“Class III Med log” into evidence. At the
hearing, however, Respondent produced
a 10-page photocopied document that
she testified was seized during the
search. Tr. 302—03; RE—1. “Class III
Meds Dispensing Log” is written on the
cover of the exhibit. RE-1, at 1.
Respondent testified that she received
copies of the document in 2016 from the
district attorney prosecuting her
criminal case.25 Tr. 302—03. DI 1 and DI

456,86 (2012) (describing how registrant purchased
controlled substances for her practice location and
then dispensed the medication from that location to
patients, and discussing the requirements of Section
1304.22).

24 Although being handcuffed during the search
may have prevented Respondent from retrieving her
dispensing log and handing it over to investigators,
Respondent could have told them where to find it.
Tr. 110, 312.

25] admitted the document into evidence over
Government’s objection even though Respondent
failed to disclose in her prehearing statements that
she intended to introduce the document into
evidence. Tr. 303-04. While Respondent offered her

2 testified that they had never seen the
document before. Tr. 318, 322.

Assuming Respondent’s Exhibit 1 is
Respondent’s dispensing log, it fails to
satisfy her recordkeeping responsibility
under Section 1304.22(c) for a number
of reasons. First, it fails to explain the
variances discovered in Respondent’s
office stock between March and June
2014 when investigators counted the
controlled substances on-hand in her
home office. The DI testified that
“[t]here were missing controlled
substances” in June compared to the
inventory taken in March. Tr. 40—41,
57-58. DI 1 characterized the
discrepancy as significant. Tr. 40. DEA
precedent establishes that the inability
to account for controlled substances
missing from a registrant’s inventory by
production of dispensing records
constitutes a violation of Section
1304.22(c). Paul Weir Battershell, N.P.,
76 FR 44,359, 44,366—67 (2011). In other
words, a practitioner violates DEA
regulations where she is unable to
produce dispensing records explaining
overages or shortages in the
practitioner’s supply of controlled
substances. Id. at 44,366 n.23. For
example, in Daniel Koller, D.V.M., the
Administrator found a violation of 21
CFR 1304.22(c) where respondent failed
to provide dispensing records
notwithstanding the fact that
respondent possessed controlled
substances at his home and was
dispensing controlled substances from
that location. 71 FR 66,975, 66,982
(2006). Such is the case here.

Comparing Respondent’s Exhibit 1 to
the inventories taken during the March
and June searches reveals that
Respondent’s dispensing log fails to
account for several controlled
substances. RE-1; GE-3; GE-14, at 11—
12; see Paul Weir Battershell, N.P., 76
FR at 44,366 n.23 (finding violation
where missing controlled substances
could not be accounted for by
dispensing records); Satinder Dang,
M.D., 76 FR 51,424, 51,429 (2011)
(deeming it inconsistent with the public
interest where dispensing logs failed to
include all instances of dispensing).
Here, Respondent’s Exhibit 1 fails to
explain the discrepancies found in
Respondent’s stock of the following
substances: 360 tablets of alprazolam; 22
tablets of diethylproprion; *[57.5]
tablets of hydrocodone 10/325 mg; 60
tablets of hydrocodone 7.5/200 mg; 90

inexperience for her failure to disclose the
document, the Government knew of the document’s
existence. Tr. 305; GE—14, at 9. In fact, the log is
identified in the Government’s own exhibit. See
GE-14, at 9, and supra note 9.
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tablets of temazepam; and 90 tablets of
zolpidem tartrate.26

To the extent that there are
unresolved discrepancies between the
controlled substances counted during
the March inspection and the June
search, the logical conclusion based on
the lack of additional dispensing
records in evidence is that Respondent
failed to maintain the required records.
Notwithstanding Respondent’s Exhibit
1, the fact that investigators never found
other dispensing records that could
reconcile the variances between March
and June, despite asking multiple times
for her dispensing logs, is “persuasive
proof of non-compliance.” Odette L.
Campbell, M.D., 80 FR at 41,078. Where
investigators are unable to find
dispensing records for certain
medications, it is reasonable to infer
that such records were never created. Id.
Further, whether the discrepancies “are
attributable to outright diversion” or
simply “the failure to maintain accurate
records,” is not relevant. Ideal
Pharmacy Care, Inc., d/b/a Esplanade
Pharmacy, 76 FR 51,415, 51,416 (2011).
What matters to the public interest
inquiry is the fact that Respondent
could not account for a significant
number of controlled substances by
adequate documentation. Id.

Second, Respondent’s Exhibit 1 does
not contain patient addresses or phone
numbers, as required by 21 CFR
1304.22(c) and California law. RE—1, at
2-10; Cal. Health & Safety Code
§11190(c)(1); Satinder Dang, M.D., 76

FR at 51,429 (dispensing records lacked
patient addresses). Finally,
Respondent’s Exhibit 1 does not contain
dispensing information going back to
the date that Respondent relocated her
office to her home, as required by DEA’s
inventory regulations. Paul H. Volkman,
73 FR 30,630, 30,643—44 (2008) (DEA
unable to locate dispensing records for
one year); Edmund Chein, M.D., 72 FR
6580, 6593 (2007) (dispensing log
covered only seven months); 21 CFR
1304.04(a). In fact, Respondent’s Exhibit
1 documents about 70 instances of
dispensing over a period of 6 months.
RE-1, at 2-10. While Respondent
indicates in her post-hearing brief that
she documented instances of dispensing
in patient charts and not a separate
dispensing log, ALJ-51, at 14, even if
true, that statement cannot be treated as
evidence. See supra note 11.
Additionally, Respondent never
provided testimony on this point while
under oath 27 at the hearing and did not
introduce any patient charts
demonstrating that she did in fact
record the dispensing of controlled
substances in patient charts."™ Without
any evidence in the record supporting
Respondent’s post-hearing contention,
the Government’s evidence on this
allegation stands unrebutted.

Failure to provide DEA with accurate
records which correctly reflect the
controlled substances dispensed by a
registrant constitutes a recordkeeping
violation and is *[evidence that
Respondent’s registration is]

inconsistent with the public interest.
The Medicine Shoppe, 79 FR 59,504,
59,516 (2014) (citing Jack A. Danton,
D.O., 76 FR 60,900, 60,919 (2011)). In
light of the foregoing, the allegation that
Respondent failed to maintain
“complete and accurate” dispensing
records, as set forth in paragraph 4 of
the OSC, in violation of 21 U.S.C.
827(a)(3), 21 CFR 1304.22(c), and Cal.
Health & Safety Code § 11190, is
sustained. This sustained allegation
weighs in favor of revoking
Respondent’s registration and denying
her pending application.

Receiving Records

The Government’s next recordkeeping
allegation concerns receiving records.
ALJ-1, at 2, para. 4. Specifically, the
Government contends that Respondent
was unable to provide any receiving
records, such as DEA 222 Forms, to
investigators in March and June 2014,
other than a series of invoices, in
violation of 21 U.S.C. 827 and 842(a)(5),
and 21 CFR 1304.21(a). ALJ-1, at 2,
para. 4.

During the inspection in March 2014,
DI 1 requested recordkeeping
documents from Respondent,
specifically invoices. FF 17. The
invoices that Respondent provided are
contained in Government Exhibit 2. Id.
Those invoices show that between May
23, 2013, and March 7, 2014,
Respondent received the following
controlled substances:

Controlled substance Total quantity received Reference
Hydrocodone 10/325 mg .... 300 tablets ........ at 1-3.
Phentermine 37.5 mg ......... 2,520 tablets at 1-3; 4, 6-7; 5.
Furosemide 20 Mg ........ccccuee. 2,000 tablets at 8-9.
Testosterone 100 m@/ml 10 Ml ..o 3 vials at 11.
Testosterone Propionate 100 mg/ml 10 Ml ....ccooveiiiiiiiniieiineccneene 4 vials at 11.
Stanozolol 50 mg/ml 10 ml i at 11.
Tri-Testosterone 200/50/200 mg/ml 10 Ml .....ooiiieiinieiinieeneee e 6 vials at 11.
ANASIIOZOIE T MQJ ittt 1,350 tablets at 12-18.
Fluoxetine 20 mg 300 tablets at 12—14.
CloNIINE .1 MG it 600 tablets at 15, 17-18.

26 Investigators counted 750 tablets of alprazolam
in March and 0 tablets in June, and Respondent’s
Exhibit 1 indicates 390 tablets were dispensed
between those dates, meaning 360 tablets of
alprazolam are not accounted for in Respondent’s
Exhibit 1. GE-3, at 1; GE-14, at 11-12. Investigators
counted 106 tablets of diethylproprion in March
and O tablets in June, and Respondent’s Exhibit 1
indicates 84 tablets had been dispensed between
those dates, meaning 22 tablets of diethylproprion
are not accounted for in Respondent’s Exhibit 1.
GE-3, at 2; GE-14, at 11-12. Investigators counted
*[462] tablets of hydrocodone 10/325 mg in March
and 344.5 tablets in June, and Respondent’s Exhibit
1 indicates 60 tablets had been dispensed between
those dates, meaning *[57.5] tablets of hydrocodone
10/325 mg are not accounted for in Respondent’s

Exhibit 1. GE-3, at 1; GE-14, at 11. Investigators
counted 60 tablets of hydrocodone 7.5/200 mg in
March and 0 tablets in June, and Respondent’s
Exhibit 1 indicates 0 tablets had been dispensed
between those dates, meaning 60 tablets of
hydrocodone 7.5/200 mg are not accounted for in
Respondent’s Exhibit 1. GE-3, at 1; GE-14, at 11—
12. Investigators counted 263 tablets of temazepam
in March and 173 tablets in June, and Respondent’s
Exhibit 1 indicates 0 tablets had been dispensed
between those dates, meaning 90 tablets of
temazepam are not accounted for in Respondent’s
Exhibit 1. GE-3, at 1; GE-14, at 11. Investigators
counted 360 tablets of zolpidem tartrate in March
and O tablets in June, and Respondent’s Exhibit 1
indicates 270 tablets had been dispensed between
those dates, meaning 90 tablets of zolpidem are not

accounted for in Respondent’s Exhibit 1. GE-3, at
1; GE-14, at 11-12. See infra pp. 41-44.

27 Although Respondent did not offer this
argument in her sworn testimony at the hearing, she
did explain to SA 1 in the April interview, which
was under oath, that she documented dispensing of
controlled substances in patient charts. GE-12, at
69. I cannot consider Respondent’s statement as
evidence, however, because it was not made at the
DEA'’s hearing. See Lon F. Alexander, M.D., 82 FR
49,704, 49,730 n.56 (2017) (“[A] respondent is
required to present his evidence in the Agency’s
proceeding.”).

*M|I agree with the ALJ and find that his analysis
here addresses the same argument that Respondent
made in her Exceptions. Resp Exceptions, at 19.]
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On March 13, 2014, however,
Respondent possessed quantities of 11
different controlled substances for
which she had no invoices, and she also
possessed 462 tablets of hydrocodone.
Compare GE-3, at 1-2, with the above
table. Based on the controlled
substances that were counted in the
office during the inspection,
Respondent should have had more
invoices than the 9 invoices she
provided.28 FF 18.

While the Government also alleged
that Respondent did not produce any
DEA 222 Forms, none of the
investigators provided any testimony
regarding 222 Forms. Based on the
testimony of all four investigators, it is
not possible to discern whether they
were looking for 222 Forms, whether
Respondent should have kept 222
Forms, or whether they asked for
receiving records other than invoices.
Furthermore, Respondent did not
possess any Schedule I or II controlled
substances on March 13, 2014. See GE—
3, at 1-2. Since DEA 222 Forms are only
used to order Schedule I and II
controlled substances, there is no
evidence before me suggesting that
Respondent was missing any DEA 222
Forms. See 21 CFR 1305.03.

Accordingly, the allegation that
Respondent failed to maintain receiving
records, as alleged in paragraph 4 of the
OSC, in violation of 21 CFR 1304.21(a),
is sustained. This sustained allegation
weighs in favor of revoking
Respondent’s registration, and denying
her pending application. The allegation
that Respondent failed to maintain DEA
222 Forms, however, as alleged in

paragraph 4 of the OSC, is not
sustained, because Respondent did not
possess any Schedule I or II controlled
substances on March 13, 2014.

Variance

The Government also alleged that
when Respondent’s controlled
substances were inventoried on June 13,
2014, she was unable to account for
some of the controlled substances that
she possessed on March 13, 2014. ALJ—
1, at 3, para. 6. Specifically, the
Government alleges that Respondent
was not able to account for:

25 bottles of Alprazolam 1 mg, containing 30
tablets (750 tablets)

10 bottles of Clonazepam 1 mg, containing 30
tablets (300 tablets)

3 bottles of Diethylpropion HCI 25 mg,
containing 28 tablets (84 tablets)

3 bottles of Hydrocodone 10/325 mg,
containing 30 tablets (90 tablets)

2 bottles of Hydrocodone/IBU 7.5/200 mg,
containing 30 tablets (60 tablets)

64 bottles of Phentermine 37.5 mg,
containing 30 tablets (1,920 tablets)

3 bottles of Temazepam 30 mg, containing 30
tablets (90 tablets)

12 bottles of Zolpidem 10 mg, containing 30
tablets (360 tablets)

10 vials of various anabolic steroid and
testosterone-related products

Id. The Government did not allege that
Respondent’s inability to account for
these controlled substances was an
independent violation of law or
regulations, but asserted that she was
unable to account for the controlled
substances because she did not have any
dispensing logs. Id. In support of this
allegation the Government cited to 21

CFR 1304.22(c), 21 CFR 1306.04, and
Cal. Health and Safety Code §11190. Id.
It is the Government’s responsibility

to ““ ‘sift through the records and
highlight that information which is
probative of the issues in the
proceeding.’” Top RX Pharmacy, 78 FR
26,069, 26,069-70 n.7 (2013) (quoting
Gregg & Son Distribs., 74 FR 17517,
17517-18 n.1 (2009)); see also James
William Eisenberg, M.D., 77 FR 45,663,
45,674 1n.47 (2012). To prove the
variance, the Government introduced
Government Exhibits 3 and 14. In
addition, the Government presented
testimony that in comparing the
quantity of controlled substances that
Respondent had in her office on March
13, 2014, to those found in her office on
June 13, 2014, that there was ‘‘[a] fair
amount” fewer controlled substances in
Respondent’s office in June. Tr. 131-32;
see also ALJ-50, at 7, para. 26. The
Government, however, has made
absolutely no effort to explain how it
determined the variances it alleged in
paragraph 6 of the OSC.

The following table lists the specific
controlled substances the Government
alleged that Respondent could not
account for on June 13, 2014. The table
compares the inventory of those
controlled substances taken by the DEA
on March 13, 2014, with the inventory
taken on June 13, 2014 from
Respondent’s office. In addition, the
table includes the number of these
controlled substances that Respondent
dispensed between those two dates, as
indicated by her dispensing log that was
seized during the search on June 13,
2014.

Search warrant
Controlled substance AIV1\/30r12(I;/I1Tch on June 13, Dispensed 29 Reference
’ 2014

Alprazolam 1 Mm@ .....cccocovrieiinenne 750 tablets ....... 0 tablets ............ 390 tablets GE-3, at 1; GE-14, at 11-12; RE—1, at 5-9.
Clonazepam 1 mg ....... 300 tablets ....... 300 tablets ........ 0 tablets ....... GE-3, at 1; GE-14, at 11.
Diethylpropion 25 mg ..... 106 tablets ....... 0 tablets ............ 84 tablets .. GE-3, at 2; GE-14, at 11-12; RE-1, at 5.
Hydrocodone 10/325 mg ... 462 tablets™N .... | 344.5 tablets ..... 60 tablets .. GE-3, at 1; GE-14, at 11; RE—1, at 6.
Hydrocodone 7.5/200 mg .. 60 tablets ......... 0 tablets ............ 0 tablets ....... GE-3, at 1; GE-14, at 11-12.
Phentermine 37.5 mg ........ 616 tablets ....... 187 tablets ........ 660 tablets GE-3, at 2; GE-14, at 11; RE-1, at 5-9.
Temazepam 30 mg ........ 263 tablets ....... 173 tablets ........ 0 tablets .... GE-3, at 2; GE-14, at 11-12.
Zolpidem 10 MG ...oevrvvveerineeeenee. 360 tablets ....... 0 tablets ............ 270 tablets GE-3, at 2; GE-14, at 11-12; RE-1, at 6-9.

While this table reveals that
Respondent could not account for some
of the controlled substances she was
missing on June 13, 2014, the numbers

28 Government Exhibit 2 consists of 18 invoices,
but several of the invoices are duplicates.

29 This column reflects controlled substances
reportedly dispensed by Respondent between
March 13, 2014, and June 13, 2014, as reported in
Respondent’s Exhibit 1. There is no evidence that
the Respondent received any new controlled
substances between March 13, 2014 and June 13,
2014.

are not as large as those alleged by the
Government. For example, Respondent
was not missing any clonazepam, and
she actually accounted for more

“NThe ALJ noted 810 tablets, but upon review, I
counted 15 bottles of 30 count and 12 tablets as 462
tablets.

30 Although the Government alleged that
Respondent possessed 1,920 tablets of phentermine
on March 13, 2014, ALJ-1, at 3, para. 6, the
inventory that was conducted that day only shows
she had 616 tablets that day. GE-3, at 1. The
Government offered no evidence to support the

phentermine on June 13, 2014, than she
started with on March 13, 2014.3° In
addition, while the Government alleged
that Respondent could not account for

allegation that on March 13, 2014, Respondent
possessed 64 bottles of phentermine, each
containing 30 tablets. Further, as the below table
illustrates, Respondent had other controlled
substances where she had more of those substances
on June 13, 2014, than she did on March 13, 2014.
These overages also cannot be explained by
evidence in the Administrative Record.
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“10 vials of various anabolic steroid and
testosterone-related products,” ALJ-1, at
3, para. 6, the March 13, 2014 inventory
lists no such products. GE-3, at 1-2.
Nevertheless, despite the Government’s

failure to explain where it came up with
some of the quantities of controlled
substances in paragraph 6 of the OSC
that it alleged Respondent could not
account for, the direct comparison

detailed in the above table demonstrates
that on June 13, 2014, Respondent was
not able to account for “[a] fair amount”
of the controlled substances she
possessed on March 13, 2014. Tr. 131.

Controlled substance

Search warrant on

AIW on March 3, 2014 June 13, 2014

Reference

Hydrocodone 7.5/500 mg
Temazepam 15 mg
APAP Codeine 300/30 mg

120 tablets
0 tablets
266 tablets

150 tablets
115 tablets ...
295 tablets

GE-3, at 1; GE-14, at 11.
GE-3, at 1-2; GE-14, at 11.
GE-3, at 1; GE-14, at 11.

None of the regulations cited by the
Government in the OSC, 21 CFR
1304.22(c), 21 CFR 1306.04, and Cal.
Health and Safety Code § 11190, require
that Respondent be able to account for
her controlled substances. Both 21 CFR
1304.22(c) and Cal. Health and Safety
Code § 11190 address the requirement to
maintain dispensing logs. The other
cited regulation, 21 CFR 1306.04,
addresses the requirements for issuing
prescriptions and has no relevance to
Respondent’s inability to account for
her controlled substances. The inability
to account for a significant number of
dosage units, however, creates a grave
risk of diversion. The Medicine Shoppe,
79 FR 59,504, 59,516 (2014) (citing
Medicine Shoppe-Jonesborough, 73 FR
364, 367 (2008) (finding 50 dosage units
a significant amount)). In this case,
because Respondent was unable to
account for more than 50 dosage units
of several controlled substances, I find
that she was unable to account for a
significant amount of controlled
substances.

[*Omitted. The violations of law have
been considered with regard to her lack
of complete dispensing logs.] *©

Illegal Prescribing to Self and to S.P.

The Government next alleged that
Respondent unlawfully issued over 75
prescriptions between February 16,
2010, and July 13, 2015.31 ALJ-1, at 3,
para. 8. The Government alleges that the
prescriptions for controlled substances
that Respondent issued to herself and to
her husband, S.P., during this period
were issued for “other than a legitimate

*0[The RD also noted that the OSC had alleged
violations of 21 CFR 1306.04 and Cal. Health &
Safety Code § 11350 based on Respondent’s
possession of prescription pill bottles belonging to
at least five other individuals, L.F., B.S., D.V., JW.,
and D.D. RD, at 44—45 (citing ALJ-1, at 3, para. 7).
I am omitting this section, but I agree with the RD
that there is not substantial evidence on the record
to support these allegations. Id.]

31 The Government did not address any
prescription written on July 13, 2015. The most
recent prescription the Government identified
during the hearing was written by Respondent to
her husband, S.P., on September 16, 2014. GE-8, at
27.

medical purpose or outside the usual
course of professional practice.” Id.

Under the Controlled Substances Act
(“CSA”), it is unlawful for a person to
distribute controlled substances, except
as authorized under the CSA. 21 U.S.C.
841(a)(1). To combat abuse and
diversion of controlled substances,
“Congress devised a closed regulatory
system making it unlawful to
manufacture, distribute, dispense, or
possess any controlled substance except
in a manner authorized by the CSA.”
Gonzales v. Raich, 545 U.S. 1, 13 (2005).
To maintain this closed regulatory
system, controlled substances may only
be prescribed if a DEA registrant writes
a valid prescription. Carlos Gonzalez,
M.D., 76 FR 63,118, 63,141 (2011). As
the Supreme Court explained, “the
prescription requirement . . . ensures
that patients use controlled substances
under the supervision of a doctor so as
to prevent addiction and recreational
abuse. As a corollary, [it] also bars
doctors from peddling to patients who
crave the drugs for those prohibited
uses.” Gonzales v. Oregon, 546 U.S. at
274 (2006) (citing United States v.
Moore, 423 U.S. 122, 135, 143 (1975)).

A controlled substance prescription is
not valid unless it is “issued for a
legitimate medical purpose by an
individual practitioner acting in the
usual course of his professional
practice.” 21 CFR 1306.04(a). Federal
regulations further provide that “[a]n
order purporting to be a prescription
issued not in the usual course of
professional treatment . . .is nota
prescription within the meaning and
intent of [21 U.S.C. 829] and . . . the
person issuing it[ ] shall be subject to the
penalties provided for violations of
[controlled substance laws].” Id.; see 21
U.S.C. 842(a)(1) (establishing that, under
the CSA, it is illegal for a person to
distribute or dispense controlled
substances without a prescription, as is
required under 21 U.S.C. 829).

There are four ways to prove that a
practitioner violated the prescription
requirements of 21 CFR 1306.04(a): (1)
By providing expert testimony that the
prescription was not issued for a

legitimate medical purpose or in the
usual course of professional practice; (2)
by showing that a practitioner violated
“‘a state medical practice standard
which is sufficiently tied to a state law
finding of illegitimacy to support a
similar finding under Federal law”’; (3)
by demonstrating that the respondent
“knowingly diverted drugs”; and/or (4)
by showing that the respondent violated
a state medical practice standard
“which has a substantial relationship to
the CSA’s purpose of preventing
substance abuse and diversion.” Jack A.
Danton, D.O., 76 FR 60,900, 60,901
(2011); see also Joe W. Morgan, D.O., 78
FR 61,961, 61,978 (2013).

In this case, the Government has
presented evidence that touches on two
of the four methods of proving a
violation of 21 CFR 1306.04(a). First, the
Government presented the expert
testimony of Dr. Munzing that the
prescriptions that Respondent issued to
both herself and S.P. were not issued for
a legitimate medical purpose and that
they were also issued outside the usual
course of professional practice. FF 55—
62, 64—67. Second, the Government’s
evidence suggests that by failing to
properly keep records of the controlled
substances Respondent stored in her
office and the manner in which she
prescribed controlled substances, she
violated state standards which have a
substantial relationship to the CSA’s
goal of preventing diversion. See Cal.
Health & Safety Code §§11153(a),
11170, and 11190.

California Law

California law echoes federal
standards and provides that “[a]
prescription for a controlled substance
shall only be issued for a legitimate
medical purpose by an individual
practitioner acting in the usual course of
his or her professional practice.” Cal.
Health & Safety Code § 11153(a). State
law further adds that prescribing a
controlled substance without first
conducting a proper medical
examination “constitutes unprofessional
conduct.” Cal. Bus. & Prof. Code
§ 2242(a). California law prohibits a
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practitioner from prescribing “a
controlled substance for himself.” Cal.
Health & Safety Code §11170.

California’s controlled substance laws
set forth several requirements related to
the documentation and reporting of
prescriptions. Specifically, California
practitioners must document certain
information when they prescribe or
administer a controlled substance,
depending on the schedule of the drug.
Cal. Health & Safety Code § 11190.
Additionally, failing “to maintain
adequate and accurate records relating
to the provision of services to [] patients
constitutes unprofessional conduct.” Id.
at § 2266. *[Omitted.]

Self-Prescribing

The Government alleged that between
February 16, 2010, and November 29,
2012, Respondent issued at least 40
prescriptions to herself for controlled
substances ‘““‘for office use,” in violation
of 21 CFR 1306.04(a) and (b), and Cal.
Health & Safety Code § 11170. ALJ-1, at
3, para. 8(a). It is further alleged that the
prescriptions Respondent wrote ““for
office use” were without a legitimate
medical purpose and were written
outside the course of professional
practice. Id.

DEA regulations prohibit a
practitioner from obtaining controlled
substances ‘“for the purpose of general
dispensing to patients.” 21 CFR
1306.04(b). This makes sense in light of
the requirement that for a prescription
to be valid, it must be written for a
“medical purpose” in the ordinary
course of professional practice. Id. at
§ 1306.04(a). [*Omitted]. Relatedly,
under California law, “[n]o person shall
prescribe, administer, or furnish a
controlled substance for himself.” Cal.
Health & Safety Code §11170; Tr. 134,
200. As for the standard of care, Dr.
Munzing explained that if a practitioner
intends to obtain controlled substances
for office use, simply writing ““for office
use”” on the prescription is not the
proper procedure in California.32 Tr.
200-01. Dr. Munzing also testified that
the American Medical Association’s
Code of Ethics forbids a practitioner
from prescribing controlled substances
to herself. Id. at 200.

Government Exhibit 7 contains 168
prescriptions 33 authorized by

32 The Administrative Record contains no
evidence explaining the proper procedure a
practitioner must use to obtain controlled
substances for office use.

331n its Post-Hearing Brief, the Government
asserts that Respondent wrote 179 prescriptions to
herself, but makes no effort to explain how it came
up with that number, except citing to Government
Exhibit 7. ALJ-50, at 8, 17. During the hearing, the

Government only addressed 168 such prescriptions.

T have identified each of those prescriptions in my

Respondent between February 16, 2010,
and November 29, 2012, that were either
written for herself or for office use
instead of a particular patient. FF 61-62,
65—67; GE-7, at 4, 177. The Government
further alleged that the prescriptions
Respondent issued to herself violated
DEA’s prescription requirement because
they lacked a legitimate medical
purpose and were issued outside the
course of professional practice. ALJ-1,
at 3, para. 8(a) (citing 21 CFR
1306.04(a)). A prescription violates
Section 1306.04(a) if it lacks a legitimate
medical purpose or was issued outside
the course of professional practice in the
practitioner’s state. United States v.
Nelson, 383 F.3d 1227, 1233 (10th Cir.
2004). At the very least, testimony and
documentary evidence demonstrate that
the prescriptions in Government Exhibit
7 were not issued in the course of
professional practice. For example, in
addressing these prescriptions Dr.
Munzing testified that it is outside the
standard of care and the course of
professional practice in California for a
prescription to list “office use” instead
of the patient’s name. Tr. 201.

At the hearing, the Government
directed Dr. Munzing’s attention to
several prescriptions in Government
Exhibit 7 that appear to be examples of
prohibited self-prescribing. Dr. Munzing
opined that these prescriptions were
issued outside the California standard of
care. FF 62. As Dr. Munzing noted at the
hearing, these prescriptions do not
contain any indication they were
intended for office use, and instead
represent instances of Respondent
prescribing a controlled drug to herself,
in violation of California law and the
California standard of care. FF 57; Tr.
206-10; Cal. Health & Safety Code
§11170. [*Omitted.]

Several of the prescriptions were also
issued outside the standard of care in
California to the extent that they
prescribed an extremely high number of
pills. FF 59-60. Three prescriptions
authorized by Respondent for herself
were written for 300, 450, and 600
tablets of phentermine, respectively. FF
59. Phentermine is a Schedule IV
controlled substance. Stip. 11. Dr.
Munzing testified that 600 tablets of
phentermine is “an incredibly high
number.” Tr. 213. Further, he added
that 450 pills of phentermine are
excessive, and a prescription for 450
phentermine tablets would be outside
the standard of care in California. Tr.
247-48.

It is also significant that, according to
Dr. Munzing, four of the prescriptions

Findings of Fact. See FF 61-62, 65-67; GE-7, at 4,
177.

Respondent issued to herself contained
dosing instructions. FF 63. Because
dosing instructions are typically tailored
to the patient’s needs at the time of
seeing the patient, as opposed to when
the substance is obtained, the fact that
these four prescriptions are
accompanied with specific dosing
directions strongly suggests that the
prescribed substances were intended to
be used by the named patient (i.e.,
Respondent) and not used as office
stock from which to supply other
patients. Tr. 226-27.

Thus, Dr. Munzing’s assessment of the
prescriptions in Government Exhibit 7
demonstrate that Respondent issued
numerous prescriptions outside the
course of professional practice in
California by prescribing controlled
substances to herself, and in a few
instances, by prescribing an “incredibly
high number” of tablets to herself. Id. at
213. In evaluating these prescriptions,
Dr. Munzing referred repeatedly to the
standard of care in California and based
his expert opinion on the assessment
that these prescriptions were not issued
in the course of professional practice.
Essentially, Dr. Munzing’s testimony
regarding Government Exhibit 7
overlooked the second aspect of the
prescription requirement, namely that a
prescription must be issued for
legitimate medical treatment to be valid.
The fact that Dr. Munzing’s testimony
focused almost exclusively on only one
end of the equation, however, is
inconsequential. See Wesley Pope, M.D.,
82 FR 14,944, 14,967 n.38 (2017)
(explaining ““there is no material
difference between” the dual criteria of
Section 1306.04(a)). Prescribing a
controlled substance outside the course
of professional practice is enough to
violate DEA’s prescription requirement.
Id.

Further, Respondent’s post-hearing
attempt to blame the pharmacy for
incorrectly filling the “office use”
prescriptions cannot be considered as
evidence. See supra note 9; ALJ-51, at
15-16."P

*P[Respondent argues that the prescriptions to
herself were the fault of E-Compounding
Pharmacy’s record systems and that the pharmacy
“should have used an invoice and not a
prescription number when billing [her] orders.”
Resp Exceptions, at 25. Regardless of whether the
pharmacy also erred in filling these prescriptions in
this manner, Respondent cannot pass all of the
blame on the pharmacy and expect that she
absolves herself of responsibility. I do not find her
argument credible that she would have no way of
knowing that the pharmacy was recording her
prescriptions this way. ALJ-51, at 15. The evidence
contains several fax cover sheets from her office,
“Beauty Mark Wellness Center,” listing prescription
orders and indicating “Office Use.” See e.g., GE-7,
at 146, 150, 152, 160, 166, 171, 173, 175, 177, 178.
Further, the evidence also includes a prescription
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Accordingly, the allegation that
Respondent issued at least 40
prescriptions to herself for controlled
substances between February 16, 2010,
and November 29, 2012, outside the
course of professional practice and
without a legitimate medical purpose, as
alleged in paragraph 8(a) of the OSC,
and in violation of 21 CFR 1306.04(a)
and (b), and Cal. Health & Safety Code
§11170, is sustained. This sustained
allegation weighs in favor of revoking
Respondent’s registration and denying
her pending application.

Prescribing to S.P.

The Government also alleged that
between April 21, 2012, through June
12, 2014,34 Respondent issued at least
35 prescriptions 3° to S.P. outside the
course of professional practice or for
other than a legitimate medical purpose,
in violation of 21 CFR 1306.04(a), Cal.
Bus. & Prof. Code §2242(a), and Cal.
Health & Safety Code § 11153(a). ALJ-1,
at 3—4, para. 8(b). Specifically, the
Government alleged that Respondent
issued the prescriptions to S.P. without
conducting a medical examination or
documenting a medical examination in
S.P.’s patient record.3® ALJ-1, at 4, para.
8(b).

Title 21 CFR 1306.04(a) details the
requirements for issuing a valid
prescription. That section states that for
a prescription to be effective it “must be
issued for a legitimate medical purpose
by an individual practitioner acting in
the usual course of [her] professional
practice.” 21 CFR 1306.04(a). That
section further provides that “[a]n order
purporting to be a prescription issued

signed by Respondent from her prescription pad
indicating, “Office Use.” GE-7, at 164. Therefore,
the evidence on the record does not support
Respondent’s contention that the blame for the
manner in which these prescriptions were recorded
and filled lies with the pharmacy and not on her,
and I agree with the ALJ’s findings regarding these
prescriptions.]

34The Government has not identified which
prescriptions match these dates. Of the
prescriptions identified by the Government at the
hearing, the earliest prescription was written on
March 30, 2012, and the most recent was written
on September 16, 2014. GE-8, at 27, 67.

351n its Post-Hearing Brief, the Government
asserts that Respondent wrote “approximately 50
prescriptions for controlled substances” to S.P.,
ALJ-50, at 9, 16, but makes no effort to explain how
it came up with that number, except citing to
Government Exhibit 8. See supra note 6.

36 The OSC also alleged that California
regulations “explicitly provide that the failure to
. . .document. . .an evaluation in a patient’s
record, means that the physician is not prescribing
in the usual course of professional practice.” ALJ-
1, at 4, para. 8. Neither the OSC nor the
Government’s Post-Hearing Brief identify any
California regulation that supports this allegation.
ALJ-1, at 4; ALJ-50, at 16. Rather, the Government’s
Post-Hearing Brief focuses on Respondent’s failure
to produce the medical record for S.P. ALJ-50, at
16.

not in the usual course of professional
treatment . . . is not a prescription
within the meaning and intent of [the
Controlled Substances Act].” Id. The
Cal. Health & Safety Code § 11153(a)
closely parallels the language contained
in 21 CFR 1306.04(a). Furthermore, the
Cal. Health & Safety Code § 2242(a)
provides that “[plrescribing, dispensing,
or furnishing dangerous drugs . . .
without an appropriate prior
examination and a medical indication,
constitutes unprofessional conduct.”

Dr. Munzing testified that under the
standard of care in California, a
practitioner must maintain a medical
record for a patient to whom controlled
substances are prescribed. FF 51-53; Tr.
180. Specifically, to meet the California
standard of care, the patient’s medical
record must contain: Details of the
medical exam, such as medical history,
informed consent, diagnosis, and
management plan; results of laboratory
testing or imaging; PMP reports; and
results of drug tests. FF 54. Notes
pertaining to the medical examination
itself would likely comprise the bulk of
the patient’s file, and would narrate
details of the patient-physician
encounter, including: Current
complaint; review of symptoms; cause
of the complaint; patient’s history of
drug and alcohol use; physical
examination; and risk and benefits of
treatment options. Tr. 176-80.

In this case, the DEA investigators
asked Respondent for patient charts
when they first went to her home on
March 13, 2014. FF 10. While
Respondent did have some patient
charts in her home, she did not have all
of the charts that DEA wanted. FF 11—
13. Then again on June 13, 2014,
investigators were in Respondent’s
home looking for specific patient charts,
to include a chart for Respondent’s
husband, S.P. FF 44; Tr. 107. The chart
for S.P. was not located during either
the AIW or the execution of the search
warrant. FF 13, 44. Further, S.P.’s
patient file is not part of the
Administrative Record. As with the
initial inventory, the fact that
Respondent did not provide S.P.’s
medical file when requested to do so by
the investigators and has not produced
it during the course of these proceedings
strongly suggests that Respondent never
created a medical file for her husband.
See Odette L. Campbell, M.D., 80 FR
41,062, 41,078 (2015) (reasoning that
investigator’s inability to find 222
Forms and registrant’s failure to provide
them demonstrates non-compliance).

Here, the Administrative Record
demonstrates that between April 21,
2012, and June 12, 2014, Respondent
wrote at least 27 prescriptions for

controlled substances for S.P. FF 55;
GE-8, at 27. Unfortunately, there is no
medical record documenting that
Respondent performed ‘““an appropriate
prior examination” and formulated “a
medical indication” concerning S.P.
before issuing him prescriptions for
controlled substances. See Cal. Health &
Safety Code § 2242(a). By issuing those
27 prescriptions to S.P., without
documenting the required medical
examination, Respondent engaged in
“unprofessional conduct.” Id. Further,
because there is no medical record for
S.P., the 27 prescriptions that
Respondent issued to S.P. for controlled
substances were issued outside the
standard of care in California. FF 55.
Accordingly, that portion of the
Government’s allegation that
Respondent wrote 27 prescriptions for
controlled substances to S.P. outside the
course of professional practice and for
other than a legitimate medical purpose,
as alleged in paragraph 8(b) of the OSC,
in violation of 21 CFR 1306.04(a), Cal.
Bus. & Prof. Code §2242(a), and Cal.
Health & Safety Code §11153(a) is
sustained. This sustained allegation
weighs in favor of revoking
Respondent’s registration and denying
her pending application. [*Omitted.]

*[Lack of Candor

The Government alleged that the
Respondent’s lack of candor during the
investigation should be considered
under Factor Five to provide further
weight that Respondent’s continued
registration is not in the public interest.
ALJ-1, at 4, para. 9. The AL]J considered
this evidence accordingly under Factor
Five, and although I agree with both the
ALJ and the Government that in prior
DEA decisions,*@I have often weighed
lack of candor under Factor Five, I find
it appropriate in this case, given the
nature of Respondent’s lack of candor,
to consider this under my sanctions
analysis. I am retaining the ALJ’s
analysis of the allegation regarding lack

*Q[The RD stated that “[t]he DEA has consistently
held that “[c]andor during DEA investigations,
regardless of the severity of the violations alleged,
is considered by the DEA to be an important factor
when assessing whether a physician’s registration is
consistent with the public interest.” Hassman, 75
FR at 8236 (internal citations and quotations
omitted); see also Hoxie, 419 F.3d at 483. For
example, the DEA held that a respondent’s lack of
candor weighed against his registration under
Factor Five when he lied to DEA investigators
“when first confronted” about his wrongful
conduct. Scalera, 78 FR at 12,100. The DEA “‘places
great weight on a registrant’s candor, both during
an investigation and in any subsequent
proceeding.”” Robert F. Hunt, D.O., 75 FR 49,995,
50,004 (2010) (citing The Lawsons, Inc., 72 FR
74334, 74338 (2007)). Thus, the DEA may consider
a respondent’s lack of candor to be a threat to
public health and safety. Annicol Marrocco, M.D.,
80 FR 28,695, 28,705 (2015).”” RD, at 52.]
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of candor and will consider it more
thoroughly in the Sanctions below.]

Here, the Government alleged that
Respondent displayed a lack of candor
during DEA’s investigation. ALJ-1, at 4,
para. 9. Specifically, the Government
alleged that in March 2014 Respondent
told DEA investigators that patient files
they requested ‘“were not there,” and
that at least some of the missing files
were at a location in Lake Forest,
California, for which she did not know
the address. Id. The Government also
alleged that during subsequent
questioning, Respondent again stated
that the charts requested by the DEA
were at another location, and that the
dispensing log that DEA requested were
with the missing charts, but she did not
know the location. Id. Finally, the
Government alleged that in June 2014,
Respondent told a Medical Board
investigator that she did not know who
owned the marijuana that was found in
a suitcase in the garage of her registered
location, despite the fact that additional
stashes of marijuana and large amounts
of cash were discovered throughout her
registered location and she and her
husband were the only individuals who
lived there. Id. 37

As with any allegation, the
Government bears the burden of proof
regarding its claim that Respondent
“displayed a lack of candor during
DEA’s investigation.” ALJ-1, at 4, para.
9. Concerning this allegation, the
Government primarily focuses on
statements that Respondent made to
investigators while they were at her
home on both March 13, 2014, and June
13, 2014. FF 10, 12, 14, 27, 38, 43, 45.

When DEA investigators were at
Respondent’s home on March 13, 2014,
they asked her for some patient charts.
FF 10. While Respondent apparently
provided some patient charts, which
were in her garage, FF 11, she also told
the DEA investigators that other
requested patient records were at a
storage facility in Lake Forest,
California, but she did not know the
address of the facility or where it was
located. FF 12. Respondent had similar
conversations with the DEA
investigators concerning her dispensing
logs. FF 14. She informed the
investigators that her dispensing logs
were with the patient records in a
storage facility. Id. Apparently, these
statements were not true.

In a subsequent interview conducted
by Special Agent SA 1, Respondent told
her that all of the patient charts were
located in Respondent’s garage. FF 27.

37 * [Omitted. I find it unnecessary to consider the
marijuana, firearms and cash under Factor Five in
this case.].

Subsequently, on June 13, 2014,
Respondent’s dispensing log, what there
was of it, was found and seized from
Respondent’s office. GE-14, at 9; RE—
1.*R During that search, Respondent
also told the investigators that her
husband’s medical chart was located in
pieces around her house, but the file
was never found. FF 45. In addition,
during the search on June 13, 2014, a
significant amount of marijuana was
found in Respondent’s home, though
none was found in her office. FF 40—41;
GE-14, at 4, 14. Despite the quantity of
marijuana that was seized and the fact
that marijuana was found in the kitchen
and bedroom of Respondent’s home, as
well as in the garage, she claimed she
had no knowledge of how it came to be
in her home. FF 43. All of this evidence
is unrebutted.

The Administrative Record
established by a preponderance of the
evidence that Respondent was not
truthful in her dealings with DEA
investigators when they were at her
home on March 13, 2014, and again on
June 13, 2014. When questioned about
missing patient charts and dispensing
records, Respondent initially stated that
the charts and records were not at her
registered location, but rather were at
another location. She also professed no
knowledge of where that location was.
Later, it was determined that the
location was the home of her mother-in-
law, a location she surely knew.
Eventually, her dispensing log was
found in her office, rather than at the
home of her mother-in-law. When
questioned about the marijuana found
in her home, Respondent claimed she
had no idea where it came from. As

“R[Respondent notes that “all three agents
testified that they never seized the dispensing log
of Ex. 1, when in fact they did.” Resp Exceptions,
at 20. She implies that the facts demonstrate lack
of candor on the Government’s behalf, rather than
her own. I disagree. It is clear that the reason that
the Government did not possess the dispensing log
was not adequately explained in the record;
however, I agree with the ALJ that the testimony
that the Government witnesses presented was
credible that they had not seen the log prior to the
hearing. I have fully considered the dispensing log
in Respondent’s favor. Regarding Respondent’s
candor, there is unrebutted testimony that
Respondent made a variety of inconsistent
statements about the whereabouts of her records,
and when Respondent was testifying on cross
examination, she avoided questions regarding the
dispensing log before ultimately saying that she did
not recall whether or not she provided the
dispensing log to the investigators. Tr. 309-12.
Also, there is no dispute that no dispensing log was
provided to or located by the investigators in
March, when the dates on the dispensing log
suggest that it existed during the AIW. Ultimately,
I am not considering Respondent’s lack of candor
under the public interest analysis, but I am
considering her lack of cooperation with the
investigation and inconsistent statements in my
decision regarding whether she can be entrusted
with a DEA registration below.]

stated earlier, given the quantity and the
locations of where the marijuana was
found in Respondent’s home, her
claimed lack of knowledge strains
credulity.

Accordingly, the Government’s
allegation, contained in paragraph 9 of
the OSC, that Respondent displayed a
lack of candor during the DEA
investigation is sustained. *[Omitted.
As previously stated, I am considering
Respondent’s lack of candor under the
Sanction section below.]

*[Lack of State Authority in Florida

According to Florida’s online records,
of which I take official notice,
Respondent’s license is “delinquent.” * S
Florida Department of Health License
Verification, https://mqa-
internet.doh.state.fl.us/
MQASearchServices/
HealthCareProviders (last visited date of
signature of this Order). Respondent
confirmed that her license to practice
medicine in Florida had expired. Tr.
307; RE-2. Accordingly, I find that
Respondent currently is not licensed to
engage in the practice of medicine in
Florida, the state in which Respondent
has applied to transfer her DEA
registration.

According to Florida statute, “A
practitioner, in good faith and in the
course of his or her professional practice
only, may prescribe, administer, [or]
dispense . . . a controlled substance.”
Fla. Stat. Ann. §893.05(1)(a). Further,
“practitioner,” as defined by Florida
statute, includes ““a physician licensed
under chapter 458.” Fla. Stat. Ann.
§893.02(23).* T

Here, the undisputed evidence in the
record is that Respondent’s license to
practice medicine in Florida is currently
delinquent. As such, she is not a
“practitioner” as that term is defined by
Florida statute. As already discussed,
however, a physician must be a
practitioner to dispense a controlled
substance in Florida. Thus, because

*S[Under the Administrative Procedure Act, an
agency ‘“‘may take official notice of facts at any stage
in a proceeding—even in the final decision.”
United States Department of Justice, Attorney
General’s Manual on the Administrative Procedure
Act 80 (1947) (Wm. W. Gaunt & Sons, Inc., Reprint
1979). Pursuant to 5 U.S.C. 556(e), “[w]hen an
agency decision rests on official notice of a material
fact not appearing in the evidence in the record, a
party is entitled, on timely request, to an
opportunity to show the contrary.” Accordingly,
Registrant may dispute my finding by filing a
properly supported motion for reconsideration of
finding of fact within fifteen calendar days of the
date of this Order. Any such motion shall be filed
with the Office of the Administrator and a copy
shall be served on the Government. In the event
Registrant files a motion, the Government shall
have fifteen calendar days to file a response. Any
such motion and response may be filed and served
by email (dea.addo.attorneys@dea.usdoj.gov).]

“T [Chapter 458 regulates medical practice.]


https://mqa-internet.doh.state.fl.us/MQASearchServices/HealthCareProviders
https://mqa-internet.doh.state.fl.us/MQASearchServices/HealthCareProviders
https://mqa-internet.doh.state.fl.us/MQASearchServices/HealthCareProviders
https://mqa-internet.doh.state.fl.us/MQASearchServices/HealthCareProviders
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Respondent lacks authority to practice
medicine in Florida, she is not currently
authorized to handle controlled
substances in Florida. Accordingly, I am
ordering that Respondent’s application
for a DEA registration in Florida be
denied both because granting the
application would be inconsistent with
the public interest and because she
lacks the requisite state authority.]

Discussion and Conclusions of Law

With minor modification I have
sustained all of the Government’s
allegations against Respondent
concerning her: (1) Improper storage of
controlled substances; (2) failing to
maintain proper inventories and
dispensing logs; (3) improperly
prescribing controlled substances to
herself and “for office use”; (4)
improperly prescribing to S.P. without
maintaining a medical record for S.P.;
and (5) displaying a lack of candor
during the investigation. In sustaining
each of these allegations, I have also
found that Respondent violated one or
more DEA regulations, and one or more
regulations of the State of California
relating to the practice of medicine and/
or controlled substances. I also
sustained an allegation that Respondent
was unable to account for a significant
amount of the controlled substances that
she had in her office in March of 2014
when investigators inventoried the
controlled substances found in her
office on June 13, 2014. Respondent’s
inability to account for those controlled
substances is not a separate violation of
DEA regulations, but rather is a result of
failure to maintain adequate records as
required by both the DEA and the State
of California. Finally, although the OSC
alleged that Respondent had violated 21
CFR 1306.04 and the Cal. Health and
Safety Code § 11350 by possessing
controlled substances belonging to other
individuals, I did not sustain that
allegation.

Specifically, I have found that
Respondent failed to properly store a
significant amount of controlled
substances that she kept in her office in
violation of 21 CFR 1301.75(b). Her
failure to do so is aggravated by the fact
that after being advised on March 13,
2014, and again on April 4, 2014, that
her storage was non-compliant, the
controlled substances were still
improperly stored on June 13, 2014. I
have also found that Respondent was
deficient in that she: Failed to maintain
an initial inventory of the controlled
substances she kept at her registered
location in violation of 21 U.S.C. 827(b)
and 21 CFR 1304.04(a); failed to
maintain complete and accurate
dispensing records in violation of 21

U.S.C. 827(a)(3), 21 CFR 1304.22(c), and
Cal. Health & Safety Code § 11190; and
that she failed to maintain receiving
records as is required by 21 U.S.C. 827
and 842(a)(5), and 21 CFR 1304.21(a).
As a result of Respondent’s
recordkeeping failures, the DEA was not
able to conduct a reliable audit of the
controlled substances Respondent
stored in her office and she was not able
to account for a significant amount of
her controlled substances, which creates
a grave risk of diversion. See The
Medicine Shoppe, 79 FR at 59,516.
Respondent’s inability to account for a
significant amount of controlled
substances further supports the
conclusion that she violated federal law
by failing to maintain complete and
accurate records of those controlled
substances. Fred Samimi, M.D., 79 FR
18,698, 18,712—13 (2014).

In addition, I also found that
Respondent had issued numerous
prescriptions for no legitimate medical
purpose and outside the usual course of
professional practice in violation of 21
CFR 1306.04(a) and (b), and Cal. Health
& Safety Code §11170. Specifically,
Respondent improperly issued 168
prescriptions between February 16,
2010 and November 29, 2012, that were
either written for herself or for office use
instead of for a particular patient, and
between March 30, 2012 and September
16, 2014, she wrote at least 32
prescriptions for controlled substances
for S.P. without having a medical record
for him. Finally, I have found that
Respondent was less than candid in her
dealing with DEA investigators,
misleading them concerning the
existence and/or the location of records
and her knowledge about marijuana that
was found in her home.

Prima Facie Showing and Balancing

In this case Factors One and Three
weigh neither for nor against revocation.
However, Factors Two and Four
strongly weigh in favor of revoking
Respondent’s COR and denying her
pending application because of her
improper storage, improper
recordkeeping, and improper
prescribing to herself and her husband.
*[Omitted sentence.] Considering the
public interest factors in their totality, I
find that the Government has made a
prima facie case showing that
Respondent’s registration is inconsistent
with the public interest.

After the Government presents a
prima facie case for revocation, a
respondent has the burden of
production to present ‘“‘sufficient
mitigating evidence” to show why she
can be entrusted with a DEA
registration. See Medicine Shoppe—

Jonesborough, 73 FR 364, 387 (2008)
(quoting Samuel S. Jackson, D.D.S., 72
FR 23848, 23853 (2007)). To rebut the
Government’s prima facie case and
escape sanction, a respondent must both
accept responsibility for her actions and
demonstrate that she will not engage in
future misconduct. Patrick W. Stodola,
M.D., 74 FR 20,727, 20,734-35 (2009).
Additionally, a respondent must
introduce evidence of remedial
measures. Jeri Hassman, M.D., 75 FR
8194, 8235-36 (2010).

A respondent may accept
responsibility by providing evidence of
her remorse, her efforts at rehabilitation,
and her recognition of the severity of
her misconduct. See Robert A. Leslie,
M.D., 68 FR 15,227, 15,228 (2003). To
accept responsibility, a respondent must
show “‘true remorse” for wrongful
conduct. Michael S. Moore, M.D., 76 FR
45,867, 45,877 (2011). An expression of
remorse includes acknowledgment of
wrongdoing. See Wesley G. Harline,
M.D., 65 FR 5665, 5671 (2000). A
respondent must express remorse for all
acts of documented misconduct. Jeffrey
Patrick Gunderson, M.D., 61 FR 26,208,
26,211 (1996). Acceptance of
responsibility and remedial measures
are assessed in the context of the
“egregiousness of the violations and the
[DEA’s] interest in deterring similar
misconduct by [the] Respondent in the
future as well as on the part of others.”
David A. Ruben, M.D., 78 FR 38,363,
38,364 (2013).

Here, the Government accurately
argued in its Post-Hearing Brief that the
“Respondent has not accepted
responsibility for her actions.” ALJ-50,
at 21. While Respondent presented
limited testimony to identify
Respondent’s Exhibits 1 and 2, she
presented no testimony concerning the
allegations contained in the OSC or
concerning whether she accepted
responsibility for her conduct that was
proven by a preponderance of the
evidence. I find, therefore, that
Respondent has not accepted any
responsibility for the allegations that I
have sustained.38

38 The Government has also urged that I draw an
adverse inference concerning acceptance of
responsibility as well as violating Federal and State
laws and regulations. ALJ-50, at 22. I decline to do
so. I decline simply because it is unnecessary to do
so in this case. Even without the adverse inference
the preponderance of the evidence establishes each
of the allegations I have sustained, and the
Administrative Record is already devoid of any
acceptance of responsibility. * [Respondent
repeatedly notes in her Exceptions that she believes
an adverse inference was drawn against her for not
presenting testimony at the hearing. See Resp
Exceptions, at 3, 21, 27. It is noted that although
the Government did request such an inference, the
ALJ did not draw one.]
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Notwithstanding the fact that the
Government has made a prima facie
case for sanction, imposing a sanction is
a matter of discretion. See 21 U.S.C.
824(a) (““A registration . . . may be
suspended or revoked by the Attorney
General . . . .”) (emphasis added);
Martha Hernandez, M.D., 62 FR 61,145,
61,147 (1997) (referring to
Administrator’s authority to exercise
discretion in issuing the appropriate
sanction). Even where a respondent
does not accept responsibility, the DEA
is still tasked with determining the
appropriate sanction, and will examine:
(1) “The egregiousness and extent of a
registrant’s misconduct,” and (2) the
DEA’s interest in specific and general
deterrence. Fred Samimi, M.D., 79 FR
18,698, 18,713—14 (2014); see Daniel A.
Glick, D.D.S., 80 FR 74,800, 74,810
(2015) (analyzing egregiousness and
deterrence even though the registrant
failed to tender an unequivocal
acceptance of responsibility); Jacobo
Dreszer, M.D., 76 FR 19,386, 19,387—88
(2011) (explaining that “even though the
Government has made out a prima facie
case” for sanction, the registrant
remains free to argue that “‘his conduct
was not so egregious as to warrant
revocation”).

When considering whether
Respondent’s continued registration is
consistent with the public interest, I
must consider both the egregiousness of
her violations and the DEA’s interest in
deterring future misconduct by both
Respondent as well as other registrants.
David A. Ruben, M.D., 78 FR 38,363,
38,364 (2013). “In short, this is not a
contest in which score is kept; the
Agency is not required to mechanically
count up the factors and determine how
many favor the Government and how
many favor the registrant. Rather, it is
an inquiry which focuses on protecting
the public interest; what matters is the
seriousness of the registrant’s
misconduct.” Richard J. Settles, D.O., 81
FR 64,940, 64,945 n.17 (2016) (quoting
Jayam Krishna-Iyer, M.D., 74 FR 459,
462 (2009)).

I find that Respondent’s multiple and
repeated recordkeeping, security, and
prescribing violations, coupled with her
lack of candor, are sufficiently egregious
to warrant revocation. To begin,
“[r]lecordkeeping is one of the CSA’s
central features; a registrant’s accurate
and diligent adherence to this obligation
is absolutely essential to protect against
diversion of controlled substances.”
Superior Pharmacy I & Superior
Pharmacy II, 81 FR 31,310, 31,321 n.14
(2016) (quoting Paul H. Volkman, M.D.,
73 FR 30,630, 30,644 (2008)).
Respondent’s recordkeeping
shortcomings prevented the DEA from

being able to conduct a reliable audit.
Tr. 25. Due to the shortcomings,
Respondent was unable to account for a
significant number of controlled
substances in June 2014, which creates
the risk of diversion. See The Medicine
Shoppe, 79 FR at 59,516. Respondent’s
storage violations also raise diversion
concerns. The physical security of
controlled substances is required to
prevent unlawful diversion. Jerry Neil
Rand, M.D., 61 FR 28,895, 28,897
(1996).

In addition, while Respondent wrote
200 illegal prescriptions, only a few
instances of illegal prescribing can be
sufficient to support revocation of a
registration. For instance, in Alan H.
Olefsky, M.D., the DEA imposed
revocation based on evidence of only
two fraudulent prescriptions.3® 57 FR
928, 928-29 (1992). In James Clopton,
M.D., the DEA denied the respondent’s
application on evidence that he wrote
only four unlawful prescriptions. 79 FR
2475, 2475-77 (2014). Although the
record contained additional evidence of
recordkeeping violations, the
Administrator viewed the unlawful
prescriptions as ‘‘reason alone to deny
[respondent’s] application.” Id. at 2478.
[* Omitted.]

Further, when determining whether
revocation is appropriate, the DEA
“places great weight on an [applicant’s]
candor, both during an investigation
and in [a] subsequent proceeding.”
Robert F. Hunt, D.O., 75 FR 49,995,
50,004 (2010). *[Omitted.]
[Respondent’s found lack of candor and
inconsistent statements during the
investigation demonstrates an
unwillingness to cooperate with this
agency in future compliance
inspections. Truthful cooperation with
agency requests for information ensures
that agency officials can easily monitor
and ensure compliance with the CSA
and help to correct violations. See
Jeffrey Stein, M.D., 84 FR 46,968, 46,973
(2019) (finding that a registrant’s
honesty during law enforcement
regulations is “crucial to the Agency’s
ability to complete its mission of
preventing diversion within such a large
regulated population”). In order to
entrust Respondent with a registration,
I need to know that she will not repeat
her dishonest behavior, and in this case,

39 Additionally, in the Olefsky case, the registrant
argued in his exceptions to the AL]’s recommended
ruling that suspension of his license was
disproportionate to the proven misconduct, which
was limited to two fraudulent prescriptions
presented on one occasion. 57 FR at 929. The
Administrator rejected the registrant’s exception
and ruled that “[r]evocation [was] an acceptable
remedy.” Id.

she has given me no reason to believe
that I can trust her.

Furthermore, although Registrant
contends that DEA and state
investigators should have “point[ed] out
any of the mistakes [she] made, help[ed]
[her] fix her mistakes,”” Resp Exceptions,
at 18, the evidence on the record
demonstrated that even after being
explicitly told on at least two occasions
that her controlled substances required
additional security, she failed to
adequately secure them. As such, I
cannot be assured that Registrant would
amend her behavior in the future to
avoid repeating the violations found
herein.]

Finally, as well as considering the
egregiousness of Respondent’s
violations, I must also consider the
DEA'’s interest in deterring future
misconduct by both the respondent as
well as other registrants. David A.
Ruben, M.D., 78 FR 38,363, 38,364
(2013). “Consideration of the deterrent
effect of a potential sanction is
supported by the CSA’s purpose of
protecting the public interest.” Joseph
Gaudio, M.D., 74 FR at 10,094. Further,
given all of the above facts, I find that
considerations of both specific and
general deterrence weigh in favor of
revocation in this case.

Recommendation

The Government established that
Respondent’s continued registration is
inconsistent with the public interest
because of her improper: Storage;
recordkeeping; and prescribing; and her
lack of candor. Once the Government
made a prima facie case for sanction,
the burden shifted to Respondent to
demonstrate that she could be entrusted
with a DEA COR. For her part,
Respondent was required to accept
responsibility and demonstrate remedial
measures; however, she failed to accept
any responsibility for her misconduct.
Respondent’s failure to acknowledge
any wrongdoing whatsoever exacerbates
the egregiously sub-standard manner in
which she prescribed controlled
substances in this case and her total
failure to properly store controlled
substances after being told how to do so.
A practitioner who refuses to
acknowledge the severe deficiencies in
her security, recordkeeping, prescribing,
and candor cannot be entrusted with the
ability to continue prescribing
controlled substances. Accordingly, I
RECOMMEND that Respondent’s DEA
COR, Number BM5370123, be
REVOKED, and that her pending
application, control number
W15069021C, for renewal or
modification of her registration, be
DENIED.
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Dated: April 5, 2018.

Charles Wm. Dorman,
U.S. Administrative Law Judge.

[FR Doc. 2021-06583 Filed 3—30-21; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Eric R. Shibley, M.D.; Decision and
Order

On October 16, 2020, the Assistant
Administrator, Diversion Control
Division, Drug Enforcement
Administration (hereinafter, DEA or
Government), issued an Order to Show
Cause (hereinafter, OSC) to Eric R.
Shibley, M.D. (hereinafter, Registrant) of
Seattle, Washington. OSC, at 1. The OSC
proposed the revocation of Registrant’s
Certificate of Registration No.
FN1977290. It alleged that Registrant is
without ““authority to handle controlled
substances in the State of Washington,
the state in which [Registrant is]
registered with the DEA.” Id. at 2 (citing
21 U.S.C. 824(a)(3)).

Specifically, the OSC alleged that the
Washington Medical Commission
issued an Ex Parte Order of Summary
Suspension on August 17, 2020. Id. at
1. This Order, according to the OSC,
summarily suspended Registrant’s state
Physician and Surgeon License because
of Registrant’s “improper prescribing of
controlled substances.” Id. at 1-2. The
OSC concluded that because
Registrant’s medical license was
suspended, Registrant lacks the
authority to handle controlled
substances in the State of Washington.
Id. at 2.

The OSC notified Registrant of the
right to request a hearing on the
allegations or to submit a written
statement, while waiving the right to a
hearing, the procedures for electing each
option, and the consequences for failing
to elect either option. Id. at 2 (citing 21
CFR 1301.43). The OSC also notified
Registrant of the opportunity to submit
a corrective action plan. OSC, at 2—3
(citing 21 U.S.C. 824(c)(2)(C)).

Adequacy of Service

A DEA Diversion Investigator
(hereinafter, DI) served the OSC on
Registrant’s legal counsel on October 19,
2020. Request for Final Agency Action,
dated December 31, 2020 (hereinafter,
RFAA), Exhibit (hereinafter, RFAAX) 9
(DI's Declaration). By email dated
November 2, 2020, Registrant’s counsel
informed the DI that “‘he forwarded a
copy of the [OSC] to [Registrant]” and
that Registrant “‘did not plan to contest
the matters raised in the [OSC].” Id. at

2; see also RFAAX 5 (Email chain—DEA
and Registrant’s counsel), at 1.

The Government forwarded its RFAA,
along with the evidentiary record, to
this office on December 31, 2020. In its
RFAA, the Government represented that
“more than 30-days have passed since
Registrant received the [OSC]; however,
Registrant has not submitted to DEA a
request for hearing.” * RFAA, at 2. The
Government requested an issuance of an
agency final order that ““(1) holds that
Registrant has waived his opportunity
for a hearing, and otherwise failed to
respond to the OTSC; and (2) revokes
Registrant’s DEA COR pursuant to 21
U.S.C. 802(21), 823(f) and 824(a)(3).” Id.
at 2.

Based on the DI's Declaration, the
Government’s written representations,
and my review of the record, I find that
the Government accomplished service
of the OSC on Registrant by November
2, 2020. I also find that more than thirty
days have now passed since the
Government accomplished service of
the OSC. Further, based on the
Government’s written representations, I
find that neither Registrant, nor anyone
purporting to represent the Registrant,
requested a hearing, submitted a written
statement while waiving Registrant’s
right to a hearing, or submitted a
corrective action plan. Accordingly, I
find that Registrant has waived the right
to a hearing and the right to submit a
written statement and corrective action
plan. 21 CFR 1301.43(d) and 21 U.S.C.
824(c)(2)(C). 1, therefore, issue this
Decision and Order based on the record
submitted by the Government, which
constitutes the entire record before me.
21 CFR 1301.43(e).

Findings of Fact

Registrant’s DEA Registration

Registrant is the holder of DEA
Certificate of Registration No.
FN1977290 at the registered address of
4700 36th Avenue SW, Seattle,
Washington 98126. RFAAX 1, at 1.
Pursuant to this registration, Registrant
is authorized to dispense controlled
substances in schedules II through V as
a practitioner. Id.

The Status of Registrant’s State License

On August 17, 2020, the State of
Washington Department of Health
Washington Medical Commission
(hereinafter, Commission) issued an Ex
Parte Order of Summary Suspension
(hereinafter, Order of Summary
Suspension) suspending Registrant’s

1The Government also represents that the

Registrant has not “otherwise filed a response with
the agency following the issuance of the OTSC.”
RFAA, at 2.

license to practice as a physician and
surgeon in Washington State. RFAAX 3,
at 1. According to the Order of
Summary Suspension, Registrant
prescribed controlled substances on
multiple occasions from January 2,
2020, to July 1, 2020, while under an
Order of Summary Restriction issued by
the Commission. Id. at 2.

The Order of Summary Restriction
issued on January 2, 2020,
“demonstrated Respondent’s
substandard care of patients with regard
to his prescribing of controlled
substances posed an immediate risk to
patients and the public welfare.” Id. at
2. The Order of Summary Suspension
concluded that “[blecause [Registrant]
has continued to prescribe controlled
substances in direct violation of the
Commission’s Order, he remains an
imminent threat to public safety.” Id.

The Order of Summary Suspension
ordered the summary suspension of
Registrant’s license to practice as a
physician and surgeon “pending further
disciplinary proceedings by the
Commission.” Id. at 3.

According to Washington’s online
records, of which I take official notice,
Registrant’s license is still summarily
suspended.2 Washington State
Department of Health Provider
Credential Search, https://
fortress.wa.gov/doh/
providercredentialsearch/ (last visited
date of signature of this Order).
Washington’s online records show that
Registrant’s medical license remains
revoked. Id.

Accordingly, I find that Registrant
currently is neither licensed to engage
in the practice of medicine nor
registered to dispense controlled
substances in Washington, the state in
which Registrant is registered with the
DEA.

Discussion

Pursuant to 21 U.S.C. 824(a)(3), the
Attorney General is authorized to
suspend or revoke a registration issued

2Under the Administrative Procedure Act, an
agency ‘“may take official notice of facts at any stage
in a proceeding—even in the final decision.”
United States Department of Justice, Attorney
General’s Manual on the Administrative Procedure
Act 80 (1947) (Wm. W. Gaunt & Sons, Inc., Reprint
1979). Pursuant to 5 U.S.C. 556(e), “[w]hen an
agency decision rests on official notice of a material
fact not appearing in the evidence in the record, a
party is entitled, on timely request, to an
opportunity to show the contrary.” Accordingly,
Registrant may dispute my finding by filing a
properly supported motion for reconsideration of
finding of fact within fifteen calendar days of the
date of this Order. Any such motion and response
shall be filed and served by email to the other party
and to Office of the Administrator, Drug
Enforcement Administration at
dea.addo.attorneys@dea.usdoj.gov.
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under section 823 of the Controlled
Substances Act (hereinafter, CSA)
“upon a finding that the registrant . . .
has had his State license or registration
suspended . . . [or] revoked . . . by
competent State authority and is no
longer authorized by State law to engage
in the . . . dispensing of controlled
substances.” With respect to a
practitioner, the DEA has also long held
that the possession of authority to
dispense controlled substances under
the laws of the state in which a
practitioner engages in professional
practice is a fundamental condition for
obtaining and maintaining a
practitioner’s registration. See, e.g.,
James L. Hooper, M.D., 76 FR 71,371
(2011), pet. for rev. denied, 481 F. App’x
826 (4th Cir. 2012); Frederick Marsh
Blanton, M.D., 43 FR 27,616, 27,617
(1978).

This rule derives from the text of two
provisions of the CSA. First, Congress
defined the term “practitioner” to mean
“a physician . . . or other person
licensed, registered, or otherwise
permitted, by . . . the jurisdiction in
which he practices . . . , to distribute,
dispense, . . . [or] administer. . .a
controlled substance in the course of
professional practice.” 21 U.S.C.
802(21). Second, in setting the
requirements for obtaining a
practitioner’s registration, Congress
directed that “[t]he Attorney General
shall register practitioners . . . if the
applicant is authorized to dispense . . .
controlled substances under the laws of
the State in which he practices.” 21
U.S.C. 823(f). Because Congress has
clearly mandated that a practitioner
possess state authority in order to be
deemed a practitioner under the CSA,
the DEA has held repeatedly that
revocation of a practitioner’s registration
is the appropriate sanction whenever he
is no longer authorized to dispense
controlled substances under the laws of
the state in which he practices. See, e.g.,
James L. Hooper, 76 FR at 71,371-72;
Sheran Arden Yeates, M.D., 71 FR
39,130, 39,131 (2006); Dominick A.
Ricci, M.D., 58 FR 51,104, 51,105 (1993);
Bobby Watts, M.D., 53 FR 11,919, 11,920
(1988); Frederick Marsh Blanton, 43 FR
at 27,617.

According to Washington statute, “A
practitioner may dispense or deliver a
controlled substance to or for an
individual or animal only for medical
treatment or authorized research in the
ordinary course of that practitioner’s
profession.” Wash. Rev. Code
§69.50.308(j) (West, Westlaw current
with effective legislation through
Chapter 5 of the 2021 Regular Session
of the Washington Legislature).
Additionally, a ““ “prescription’ means

an order for controlled substances
issued by a practitioner duly authorized
by law or rule in the state of Washington
to prescribe controlled substances
within the scope of his or her
professional practice for a legitimate
medical purpose.” Wash. Rev. Code
§69.50.101(nn) (West, Westlaw current
with effective legislation through
Chapter 5 of the 2021 Regular Session
of the Washington Legislature). Further,
“‘practitioner,” as defined by
Washington statute, includes, “[a]
physician under chapter 18.71 RCW.”
Id. at 69.50.101(mm)(1).

Here, the undisputed evidence in the
record is that Registrant currently lacks
authority to practice medicine in
Washington. As already discussed, a
physician must be a licensed
practitioner to dispense or prescribe a
controlled substance in Washington.
Thus, because Registrant lacks authority
to practice medicine in Washington and,
therefore, is not authorized to handle
controlled substances in Washington,
Registrant is not eligible to maintain a
DEA registration. Accordingly, I will
order that Registrant’s DEA registration
be revoked.

Order

Pursuant to 28 CFR 0.100(b) and the
authority vested in me by 21 U.S.C.
824(a), I hereby revoke DEA Certificate
of Registration No. FN1977290 issued to
Eric R. Shibley. Further, pursuant to 28
CFR 0.100(b) and the authority vested in
me by 21 U.S.C. 823(f), I hereby deny
any pending application of Eric R.
Shibley to renew or modify this
registration, as well as any other
application of Eric R. Shibley, for
additional registration in Washington.
This Order is effective April 30, 2021.

D. Christopher Evans,

Acting Administrator.

[FR Doc. 2021-06582 Filed 3—30-21; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration
[Docket No. 21-4]

Roozbeh Badii, M.D.; Decision and
Order

On October 15, 2020, the Assistant
Administrator, Diversion Control
Division, Drug Enforcement
Administration (hereinafter, DEA or
Government), issued an Order to Show
Cause (hereinafter, OSC) to Roozbeh
Badii, M.D. (hereinafter, Respondent) of
McLean, Virginia. OSC, at 1. The OSC
proposed the revocation of

Respondent’s Certificate of Registration
No. FB0526307. It alleged that
Respondent is without “authority to
handle controlled substances in the
State of Virginia, the state in which
[Respondent is] registered with the
DEA.” Id. at 2. (citing 21 U.S.C.
824(a)(3)).

Specifically, the OSC alleged that the
Virginia Department of Health
Professions (hereinafter, VDHP) issued
an Order of Mandatory Suspension on
May 12, 2020. OSC, at 2. This Order,
according to the OSC, immediately
suspended Respondent’s Virginia state
medical license. Id. “The VDHP ruling
was issued following its finding, inter
alia, of a prior ruling by the Maryland
State Board of Physicians suspending
[Respondent’s] medical license in that
state.” Id.

The OSC notified Respondent of the
right to request a hearing on the
allegations or to submit a written
statement, while waiving the right to a
hearing, the procedures for electing each
option, and the consequences for failing
to elect either option. Id. (citing 21 CFR
1301.43). The OSC also notified
Respondent of the opportunity to
submit a corrective action plan. OSG, at
3. (citing 21 U.S.C. 824(c)(2)(C)).

By letter dated November 19, 2020,
Respondent timely requested a hearing.?
Hearing Request, at 1. According to the
Hearing Request, Respondent’s Virginia
medical license was suspended because
the board of medicine in the state of
Maryland believed that Dr. Badii
practiced medicine while being
impaired psychologically and the state
of Virginia, “simply rubber stamped the
findings of the state of Maryland.” Id.
Respondent’s Hearing Request also
claimed that “other states do not
consider him currently impaired in any
capacity,” and that Respondent wanted
the opportunity to “prove that he is
mentally healthy and no current threat
to his patients.” Hearing Request, at 1
and 2.

The Office of Administrative Law
Judges put the matter on the docket and
assigned it to Chief Administrative Law
Judge John J. Mulrooney II (hereinafter,
the Chief ALJ). The Chief ALJ issued an
Order and Briefing Schedule dated
November 23, 2020. The Government
timely complied with the Briefing
Schedule by filing a Motion for
Summary Disposition (hereinafter,
MSD) on December 2, 2020. Order

1The Hearing Request was filed on November 20,
2020. Order and Briefing Schedule, dated
November 23, 2020, at 1. I find that the
Government’s service of the OSC on October 26,
2020, was adequate and that the Hearing Request
was timely filed on November 20, 2020. See also
Recommended Decision, at n.1.
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Granting Summary Disposition and
Recommended Rulings, Findings of
Fact, Conclusions of Law, and Decision
dated December 15, 2020 (hereinafter,
Recommended Decision or RD), at 2. In
its motion, the Government stated that
Respondent lacks authority to handle
controlled substances in Virginia, the
state in which he is registered with the
DEA and argued that, therefore, DEA
must revoke his registration. MSD, at 1—
2. The Respondent filed his response,
“Respondent’s Reply Brief”” (hereinafter,
Respondent’s Reply), on December 14,
2020, in which he stated that “[i]n the
states where he has no medical license,
he is not allowed to prescribe
medications to patients in those states.
This would include Maryland and
Virginia.”” Reply Brief, at 3. Therefore,
he argued that DEA permit him to
“transfer the DEA application process to
California,” where he has an active
medical license. Id.

The Chief ALJ granted the
Government MSD finding that “the
Government has shown that the
Respondent does not currently have
authority to practice medicine in
Virginia,” and that because “the
Respondent does not have authority as
a practitioner in Virginia, there is no
other fact of consequence for this
tribunal to decide in order to determine
whether or not he is entitled to hold a
[Certificate of Registration].” RD, at 5.
The Chief ALJ recommended that
Respondent’s DEA Certificate of
Registration be revoked based on his
lack of state authority. RD, at 6. By letter
dated January 12, 2021, the Chief ALJ
certified and transmitted the record to
me for final Agency action. In that letter,
the Chief ALJ advised that neither party
filed exceptions.

I issue this Decision and Order based
on the entire record before me. 21 CFR
1301.43(e). I make the following
findings of fact.

Findings of Fact
Respondent’s DEA Registration

Respondent is registered with DEA
under DEA Certification of Registration
number FB0526307 at the registered
address of 6193 Adeline Court, McLean,
Virginia 22101. MSD, at Exhibit 1.
Pursuant to this registration,
Respondent is authorized to dispense
controlled substances in schedules II
through V as a practitioner. Id.
Respondent’s registration “is in an
active pending status until the
resolution of administrative
proceedings.” MSD, Exhibit 2
(Certification of Registration History).

The Status of Respondent’s State
License

On May 12, 2020, the VDHP issued an
Order of Mandatory Suspension. Id. The
VDHP ruling was issued following its
finding of a prior ruling by the
Maryland State Board of Physicians
suspending Respondent’s medical
license in that state. MSD Exhibit 3
(VDHP Order of Mandatory
Suspension).

According to Virginia’s online
records, of which I take official notice,
Respondent’s license is still
suspended.2 Virginia Department of
Health Professions License Lookup,
https://dhp.virginiainteractive.org/
Lookup (last visited date of signature of
this Order). Virginia’s online records
show that Respondent’s medical license
remains suspended. Id.

Accordingly, I find that Respondent
currently is neither licensed to engage
in the practice of medicine in Virginia,
the state in which Respondent is
registered with the DEA.

Discussion

Pursuant to 21 U.S.C. 824(a)(3), the
Attorney General is authorized to
suspend or revoke a registration issued
under section 823 of the CSA “upon a
finding that the registrant . . . has had
his State license or registration
suspended . . . [or] revoked . . . by
competent State authority and is no
longer authorized by State law to engage
in the . . . dispensing of controlled
substances.” With respect to a
practitioner, the DEA has also long held
that the possession of authority to
dispense controlled substances under
the laws of the state in which a
practitioner engages in professional
practice is a fundamental condition for
obtaining and maintaining a
practitioner’s registration. See, e.g.,
James L. Hooper, M.D., 76 FR 71,371
(2011), pet. for rev. denied, 481 F. App’x
826 (4th Cir. 2012); Frederick Marsh
Blanton, M.D., 43 FR 27,616, 27,617
(1978).

2Under the Administrative Procedure Act, an
agency ‘“may take official notice of facts at any stage
in a proceeding—even in the final decision.”
United States Department of Justice, Attorney
General’s Manual on the Administrative Procedure
Act 80 (1947) (Wm. W. Gaunt & Sons, Inc., Reprint
1979). Pursuant to 5 U.S.C. 556(e), “[w]hen an
agency decision rests on official notice of a material
fact not appearing in the evidence in the record, a
party is entitled, on timely request, to an
opportunity to show the contrary.” Accordingly,
Respondent may dispute my finding by filing a
properly supported motion for reconsideration of
findings of fact within fifteen calendar days of the
date of this Order. Any such motion and response
shall be filed and served by email to the other party
and to Office of the Administrator, Drug
Enforcement Administration at
dea.addo.attorneys@dea.usdoj.gov.

This rule derives from the text of two
provisions of the CSA. First, Congress
defined the term “practitioner” to mean
“a physician . . . or other person
licensed, registered, or otherwise
permitted, by . . . the jurisdiction in
which he practices . . . , to distribute,
dispense, . . .[or] administer. . . a
controlled substance in the course of
professional practice.” 21 U.S.C.
802(21). Second, in setting the
requirements for obtaining a
practitioner’s registration, Congress
directed that “[t]he Attorney General
shall register practitioners . . . if the
applicant is authorized to dispense . . .
controlled substances under the laws of
the State in which he practices.” 21
U.S.C. 823(f). Because Congress has
clearly mandated that a practitioner
possess state authority in order to be
deemed a practitioner under the CSA,
the DEA has held repeatedly that
revocation of a practitioner’s registration
is the appropriate sanction whenever he
is no longer authorized to dispense
controlled substances under the laws of
the state in which he practices. See, e.g.,
James L. Hooper, 76 FR at 71,371-72;
Sheran Arden Yeates, M.D., 71 FR
39,130, 39,131 (2006); Dominick A.
Ricci, M.D., 58 FR 51,104, 51,105 (1993);
Bobby Watts, M.D., 53 FR 11,919, 11,920
(1988); Frederick Marsh Blanton, 43 FR
at 27,617.

Respondent argued that because he
holds an active medical license in
California, he should be able to transfer
his DEA registration in Virginia to that
state and avoid revocation. I agree with
the Chief ALJ that ““as has been long
established by Agency precedent, state
licensure in a state other than a
respondent’s COR registration state is
irrelevant to a DEA enforcement
proceeding.” RD, at 4 (citing Craig K.
Alhanati, D.D.S., 62 FR 32,658, 32,658
(1997)).

Respondent is no longer currently
authorized to dispense controlled
substances in the Commonwealth of
Virginia, the state in which he is
registered. Specifically, the Virginia

Board of Medicine’s decision to
suspend Respondent’s medical license
also means that Respondent is currently
without authority to dispense controlled
substances under the laws of Virginia.
See, e.g., Va. Code Ann. §§54.1-2409.1
(2021) (felony to prescribe controlled
substances without a current valid
license); 54.1-2900 (2021); 54.1-3401
(2021).

Here, the undisputed evidence in the
record is that Respondent currently
lacks authority to practice medicine in
Virginia. As already discussed, a
physician must be a licensed
practitioner to dispense a controlled
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substance in Virginia. Thus, because
Respondent lacks authority to practice
medicine in Virginia and, therefore, is
not authorized to handle controlled
substances in Virginia, Respondent is
not eligible to maintain a DEA
registration. Accordingly, I will order
that Respondent’s DEA registration be
revoked.

Order

Pursuant to 28 CFR 0.100(b) and the
authority vested in me by 21 U.S.C.
824(a), I hereby revoke DEA Certificate
of Registration No. FB0526307 issued to
Roozbeh Badii. Further, pursuant to 28
CFR 0.100(b) and the authority vested in
me by 21 U.S.C. 823(f), I hereby deny
any pending application of Roozbeh
Badii to renew or modify this
registration, as well as any other
application of Roozbeh Badii, for
additional registration in Virginia. This
Order is effective April 30, 2021.

D. Christopher Evans,

Acting Administrator.

[FR Doc. 2021-06584 Filed 3—30-21; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF JUSTICE
[OMB Number 1121-0309]

Agency Information Collection
Activities; Proposed eCollection
eComments Requested; Extension of a
Currently Approved Collection:
International Terrorism Victim Expense
Reimbursement Program Application

AGENCY: Office for Victims of Crime,
Department of Justice.
ACTION: 30 Day notice.

SUMMARY: The Department of Justice
(DQ]J), Office of Justice Programs, Office
for Victims of Crime, will be submitting
the following information collection
request to the Office of Management and
Budget (OMB) for review and approval
in accordance with the Paperwork
Reduction Act of 1995. The proposed
information collection is published to
obtain comments from the public and
affected agencies.

DATES: The Department of Justice
encourages public comment and will
accept input until April 30, 2021.
ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

SUPPLEMENTARY INFORMATION: Written
comments and suggestions from the
public and affected agencies concerning
the proposed collection of information
are encouraged. Your comments should
address one or more of the following
four points:

—Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Office for Victims of
Crime, including whether the
information will have practical utility;

—Evaluate the accuracy of the agency’s
estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

—Evaluate whether and if so how the
quality, utility, and clarity of the
information to be collected can be
enhanced; and

—Minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms
of information technology, e.g.,
permitting electronic submission of
responses.

Overview of This Information
Collection

1. Type of Information Collection:
Extension of a currently approved
collection

2. The Title of the Form/Collection:
International Terrorism Victim Expense
Reimbursement Program (ITVERP)
Application

3. The agency form number, if any,
and the applicable component of the
Department sponsoring the collection:
There is no agency form number for this
collection. The applicable component
within the Department of Justice is the
Department of Justice is the Office for
Victims of Crime, in the Office of Justice
Programs.

4. Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Individuals victims,
surviving family members or personal
representatives. Other: Federal
Government. This application will be
used to apply for the expense
reimbursement by U.S. nationals and
U.S. Government employees who are
victims of acts of international terrorism
that occur(red) outside of the United
States. The application will be used to
collect necessary information on the
expenses incurred by the applicant, as
associated with his or her victimization,
as well as other pertinent information,
and will be used by OVC to make an
award determination.

5. An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: It is estimated that 100
respondents will complete the
certification in approximately 45
minutes.

6. An estimate of the total public
burden (in hours) associated with the
collection: The estimated total public
burden associated with this collection is
75 hours.

If additional information is required
contact: Melody Braswell, Department
Clearance Officer, United States
Department of Justice, Justice
Management Division, Policy and
Planning Staff, Two Constitution
Square, 145 N Street NE, 3E.405A,
Washington, DC 20530.

Dated: March 26, 2021.
Melody Braswell,

Department Clearance Officer for PRA, U.S.
Department of Justice.

[FR Doc. 2021-06585 Filed 3—-30-21; 8:45 am]
BILLING CODE 4410-18-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

Agency Information Collection
Activities; Announcement of OMB
Approvals

AGENCY: Employee Benefits Security
Administration, Department of Labor.

ACTION: Notice.

SUMMARY: The Employee Benefits
Security Administration (EBSA)
announces that the Office of
Management and Budget (OMB) has
approved certain collections of
information, listed in the
Supplementary Information section
below, following EBS