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SUMMARY: OSHA is proposing through
this notice of proposed rulemaking
(NPRM) to modify the Hazard
Communication Standard (HCS) to
conform to the United Nations’ Globally
Harmonized System of Classification
and Labelling of Chemicals (GHS)
Revision 7 (GHS, Rev. 7), to address
issues that arose during the
implementation of the 2012 update to
the HCS, and provide better alignment
with other U.S. agencies and
international trading partners, without
lowering overall protections of the
standard. OSHA has preliminarily
determined that the proposed revisions
to the HCS will reduce costs and
burdens while also improving the
quality and consistency of information
provided to employers and employees
regarding chemical hazards and
associated protective measures.
Consistent with the Executive order
entitled “Improving Regulation and
Regulatory Review” (January 18, 2011)
and section 3(a) of the Regulatory
Flexibility Act, which call for
assessment and, where appropriate,
modification and improvement of
existing rules to minimize any
significant economic impact upon a
substantial number of small entities,
OSHA has reviewed the existing HCS.
The agency has preliminarily
determined that the proposed revisions
will enhance the effectiveness of the
HCS by ensuring employees are
appropriately apprised of the chemical
hazards to which they may be exposed,
thus reducing the incidence of
chemical-related occupational illnesses
and injuries. The proposed
modifications to the standard include
revised criteria for classification of
certain health and physical hazards,
revised provisions for updating labels,
new labeling provisions for small
containers, technical amendments
related to the contents of safety data
sheets (SDSs), and related revisions to
definitions of terms used in the
standard.

DATES: Comments on this NPRM
(including requests for hearing) and
other information must be submitted by
April 19, 2021.

Informal public hearing: OSHA will
schedule an informal public hearing on
the proposed rule if requested during
the comment period. If a hearing is
requested, the location and date of the
hearing, procedures for interested
parties to notify the agency of their
intention to participate, and procedures
for participants to submit their
testimony and documentary evidence
will be announced in the Federal
Register.

ADDRESSES:

Written comments: You may submit
comments and attachments, identified
by Docket No. OSHA-2019-0001,
electronically at http://
www.regulations.gov, which is the
Federal e-Rulemaking Portal. Follow the
instructions online for making
electronic submissions. After accessing
“all documents and comments” in the
docket (Docket No. OSHA—-2019-0001),
check the “proposed rule” box in the
column headed “Document Type,” find
the document posted on the date of
publication of this document, and click
the “Comment Now” link. When
uploading multiple attachments to
regulations.gov, please number all of
your attachments because
www.regulations.gov will not
automatically number the attachments.
This will be very useful in identifying
all attachments in the preamble. For
example, Attachment 1—title of your
document, Attachment 2—title of your
document, Attachment 3—title of your
document. For assistance with
commenting and uploading documents,
please see the Frequently Asked
Questions on regulations.gov.

Instructions: All submissions must
include the agency’s name and the
docket number for this rulemaking
(Docket No. OSHA-2019-0001). All
comments, including any personal
information you provide, are placed in
the public docket without change and
may be made available online at http://
www.regulations.gov. Therefore, OSHA
cautions commenters about submitting
information they do not want made
available to the public, or submitting
materials that contain personal
information (either about themselves or
others), such as Social Security
Numbers and birthdates.

Docket: To read or download
comments and materials submitted in
response to this Federal Register
document, go to Docket No. OSHA—
2019-0001 at http://
www.regulations.gov. All comments and

submissions are listed in the http://
www.regulations.gov index; however,
some information (e.g., copyrighted
material) is not publicly available to
read or download through that website.
All comments and submissions,
including copyrighted material, are
available for inspection through the
OSHA Docket Office.?

FOR FURTHER INFORMATION CONTACT:

For press inquiries: Contact Frank
Meilinger, Director, Office of
Communications, Occupational Safety
and Health Administration, U.S.
Department of Labor; telephone: (202)
693—1999; email: meilinger.francis2@
dol.gov.

For general information and technical
inquiries: Contact Maureen Ruskin,
Acting Director, Directorate of
Standards and Guidance, Occupational
Safety and Health Administration, U.S.
Department of Labor; telephone (202)
693—1950 or fax (202) 693—1678; email:
ruskin.maureen@dol.gov.
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I. Executive Summary

The Globally Harmonized System of
Classification and Labeling of Chemicals
(GHS) has been implemented around
the world. In 2012, OSHA updated its
Hazard Communication Standard (HCS),
29 CFR 1910.1200, to align with
Revision 3 of the GHS (77 FR 17574).

1Documents submitted to the docket by OSHA or
stakeholders are assigned document identification
numbers (Document ID) for easy identification and
retrieval. The full Document ID is the docket
number plus a unique four-digit code. OSHA is
identifying supporting information in this NPRM by
author name, publication year, and the last four
digits of the Document ID.
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However, the GHS is updated with
improvements and clarifications every
two years. This proposed rulemaking
would amend the HCS to align with
Revision 7 of the GHS, published in
2017. OSHA is also proposing updates
to address specific issues that have
arisen since the 2012 rulemaking and to
provide better alignment with
international trading partners, without
lowering the protections provided by
the standard. This action is consistent
with Executive Order 13563,
“Improving Regulation and Regulatory
Review” (January 18, 2011), and the
Regulatory Flexibility Act, 5 U.S.C. 610,
which requires periodic review of rules
that may be out-of-date, ineffective, or
excessively burdensome.

OSHA is required by the
Occupational Safety and Health Act of
1970 (OSH Act) to assure, as far as
possible, safe and healthful working
conditions for the Nation’s working men
and women. As part of this effort, OSHA
first promulgated the HCS in 1983 to
provide a standardized approach to
workplace hazard communications
associated with exposure to hazardous
chemicals. The HCS requires chemical
manufacturers or importers to classify
the hazards of chemicals they produce
or import. The standard requires all
employers to provide information to
their employees about the hazardous
chemicals to which they are exposed, by
means of a hazard communication
program, labels and other forms of
warning, safety data sheets (SDSs), and

information and training. OSHA is not
proposing to change the fundamental
structure of the HCS.

OSHA has preliminarily determined
that the proposed amendments to the
HCS would enhance the effectiveness of
the standard by ensuring that employees
are appropriately apprised of the
chemical hazards to which they may be
exposed. The proposed modifications to
the standard include revised criteria for
classification of certain health and
physical hazards to better capture and
communicate the hazards to
downstream users, revised provisions
for labels (including proposed
provisions addressing the labeling of
small containers and the relabeling of
chemicals that have been released for
shipment), technical amendments
related to the contents of SDSs, and new
provisions relating to concentrations or
concentration ranges being claimed as
trade secrets.

Additionally, in accordance with all
applicable Executive Orders, the
Regulatory Flexibility Act, and the
Unfunded Mandates Reform Act, OSHA
has prepared a Preliminary Economic
Analysis (PEA), including a Preliminary
Regulatory Flexibility Analysis
Certification, for the proposed
modifications to the HCS (see the full
PEA in Section VII of this document).
Supporting materials prepared by
OSHA, such as spreadsheets, are
available in the public docket for this
rulemaking, Docket ID OSHA-2019—
0001, through www.regulations.gov.

OSHA invites comments on all aspects
of the PEA.

In the PEA, OSHA estimates that the
proposed rule would result in net cost
savings of $26.8 million per year ata 7
percent discount rate, as shown in Table
ES-1, below (a summary of annualized
costs by affected industry). Annualized
at a 3 percent discount rate, OSHA
estimates that the proposed rule would
result in net cost savings of $27.5
million per year. Under a perpetual time
horizon to allow for cost comparisons
under Executive Order 13771, OSHA
estimates that the net cost savings of the
proposed rule at a discount rate of 7
percent would be $19.6 million per year
in 2016 dollars.2 OSHA also expects
that the proposed revisions to the HCS
would result in modest improvements
in worker health and safety above those
already being achieved under the
current HCS, but the agency was unable
to quantify the magnitude of these
health and safety benefits (see Section
VILD. Health and Safety Benefits and
Unquantified Positive Economic
Effects).

BILLING CODE 4510-26-P

2This calculation (a) converts the costs and cost
savings of the rule from 2019 dollars to 2016 dollars
using the BEA (2020) implicit price deflator for
Gross Domestic Product, and (b) discounts the first
year costs by five years, to reflect the five years
between 2016 and 2021, the scheduled year of
publication of this NPRM. For further details, see
Document ID 0049, tab “Tables”, E.O. 13771
Summary Table.
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BILLING CODE 4510-26-C

II. Introduction

This preamble to the proposal to
modify the HCS includes a review of the
events leading to the proposal, a
discussion of the reasons why OSHA
believes these modifications are
necessary, the preliminary economic
and regulatory flexibility analysis for
the proposal, and an explanation of the
specific revisions OSHA is proposing to
make to the standard.

III. Events Leading to the Proposed
Modifications to the Hazard
Communication Standard

OSHA first promulgated the HCS in
1983, covering only the chemical
manufacturing industry (48 FR 53280).
The purpose of the standard was to
provide a standardized approach for
communicating workplace hazards
associated with exposure to hazardous
chemicals. OSHA updated the HCS in
1987 to expand coverage to all
industries where workers are exposed to
hazardous chemicals (52 FR 31852). In
1994, OSHA promulgated an additional
update to the HCS with technical
changes and amendments designed to
ensure better comprehension and
greater compliance with the standard
(59 FR 6126). In adopting the original
HCS in 1983, the agency noted the
benefits of an internationally
harmonized chemical hazard
communication standard (48 FR 53287),
and actively participated in efforts to
develop one over the subsequent
decades. In 2012, the agency officially
harmonized the HCS with the third
revision of the United Nations’ Globally
Harmonized System of Classification
and Labelling of Chemicals (GHS) (UN
GHS, Rev. 3, 2009, Document ID 0085)
(77 FR 17574).

OSHA has always envisioned that the
HCS would require periodic
rulemakings to maintain consistency
with the GHS and incorporate the
progression of scientific principles and
best approaches for classification and
communication of workplace hazards
related to hazardous chemical exposure
(77 FR 17574). This section provides
information on the events that have
occurred since promulgation of the 2012
HCS, with additional information on the
development of the GHS and its
relationship to the HCS, and explains
the impetus for this proposed rule.

Several international and domestic
activities have impacted the direction of
the HCS and led to the updates
proposed in this NPRM, including
negotiations at the UN, OSHA’s
participation in the U.S.—Canada
Regulatory Cooperation Council (RCC)

with Health Canada, and information
OSHA has received from HCS
stakeholders. These are discussed
below.

A. International Events Affecting the
Standard

The evolution of what was to become
the GHS had its early beginnings with
the work started in 1956 by the United
Nations Economic and Social Council
Committee of Experts on the Transport
of Dangerous Goods (TDG) and
continued in the 1990s through the
United Nations Conference on
Environment and Economic
Development (UNCED), the United
Nations International Labour
Organization (ILO), and the
Organization for Economic Cooperation
and Development (OECD) (UN GHS,
2019, Document ID 0053). The
overarching goal was to provide an
internationally harmonized system to
convey information to workers,
consumers, and the general public on
the physical, health, and environmental
effects of hazardous chemicals across
the globe, as well as to provide a
foundation for the safe management of
those chemicals.

Finalized by the UN in 2002, the GHS
is intended to harmonize elements of
hazard communication, including SDSs
and labels, by providing a unified
classification system of chemicals based
on their physical and health-related
hazards. The GHS is updated and
revised every two years based on
information and experience gained by
regulatory agencies, industry, and non-
governmental organizations (UN GHS,
2020, Document ID 0052). OSHA largely
adopted the third revision to the GHS in
2012.

OSHA leads the U.S. Interagency GHS
Coordinating Group, an interagency
group that serves as a U.S. delegation to
the UN. The Interagency Group works to
ensure that modifications to the GHS
continue to reflect U.S. agencies’ key
priorities and do not conflict with U.S.
hazard communication and associated
requirements. The group meets regularly
to discuss issues related to the domestic
implementation of the GHS, as well as
international work being done at the
United Nations Sub-Committee of
Experts on the GHS (UNSCEGHS). The
Interagency Group consists of
representatives from OSHA, the
Department of State, the Department of
Transportation (DOT), the
Environmental Protection Agency
(EPA), the U.S. Coast Guard, the
Consumer Product Safety Commission
(CPSC), the Department of Energy
(DOE), the Department of Defense
(DOD), and the Bureau of Alcohol,

Tobacco, Firearms and Explosives
(ATF). To date, OSHA is the only U.S.
agency to have implemented the GHS,
although CPSC regulations contain
elements of the GHS (e.g., precautionary
statements) (CPSC, 2006, Document ID
0175). The EPA (which initiated the
U.S. working group) has proposed
changes to its regulations governing
significant new uses of chemical
substances under the Toxic Substances
Control Act that would align with the
HCS and the GHS as well as OSHA’s
respiratory protection standard (29 CFR
1910.134) and National Institute for
Occupational Safety and Health
(NIOSH) respirator certification
requirements (81 FR 49598).

Since OSHA'’s adoption of Revision 3
in 2012, the GHS has been updated five
times; the latest revision, Revision 8,
was published in July 2019 (UN GHS,
Rev. 8, 2019, Document ID 0065).
Updates to the GHS in Revision 4 (2011)
included changes to hazard categories
for chemically unstable gases and non-
flammable aerosols and updates to, and
clarification of, precautionary
statements (UN GHS, 2011, Document
ID 0240). Changes in Revision 5 of the
GHS (2013) included a new test method
for oxidizing solids; miscellaneous
provisions intended to further clarify
the criteria for some hazard classes (skin
corrosion/irritation, severe eye damage/
irritation, and aerosols) and to
complement the information to be
included in the SDS; revised and
simplified classification and labeling
summary tables; a new codification
system for hazard pictograms; and
revised precautionary statements (UN
GHS, 2013, Document ID 0241).

Revision 6 of the GHS (2015) included
a new hazard class for desensitized
explosives and a new hazard category
for pyrophoric gases; miscellaneous
provisions intended to clarify the
criteria for some hazard classes
(explosives, specific target organ
toxicity following single exposure,
aspiration hazard, and hazardous to the
aquatic environment); additional
information to be included in section 9
of the SDS; revised precautionary
statements; and a new example in
Annex 7 addressing labelling of small
packages (UN GHS, 2015, Document ID
0134). Changes in Revision 7 (2017)
included revised criteria for
categorization of flammable gases
within Category 1; miscellaneous
amendments intended to clarify the
definitions of some health hazard
classes; additional guidance regarding
the coverage of section 14 of the SDS
(which is non-mandatory under the
HCS); and a new example in Annex 7
addressing labelling of small packages
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with fold-out labels (UN GHS, 2017,
Document ID 0094). Revision 8
(published July 2019) includes a change
in classification criteria for aerosols
(based on flammable properties, heat of
combustion); minor changes to
precautionary statements for skin
irritation and serious eye damage; new
provisions for use of non-animal test
methods for the skin irritation/corrosion
hazard class; and new precautionary
pictograms for “keep out of reach of
children” (UN GHS, Rev. 8, 2019,
Document ID 0065). OSHA is proposing
to revise the HCS to align with the GHS
Revision 7; however, the agency has
included select provisions from
Revision 8 for consideration in this
rulemaking. Major U.S. trading partners
are also aligning with Revision 7. This
is discussed in more detail in the
introduction to Issues and Options (see
Section XIV) and the introduction to
Summary and Explanation (see Section
XV).

The GHS model is comprehensive and
forward-looking, embracing concepts
defined in the principles of aggregate
exposure and cumulative risk, which
have been developed and/or adopted by
agencies such as the U.S. EPA pesticides
program and NIOSH (US EPA, 2017,
Document ID 0054; Lentz, 2015,
Document ID 0071). In brief, aggregate
exposure considers the combined
exposures of a single chemical from
multiple pathways (e.g., oral, dermal,
inhalation), while cumulative risk
evaluates the potential adverse effects
from multiple chemicals or stressors
(such as heat and noise). Because of its
comprehensive approach, the GHS takes
into consideration multiple aspects of
the intrinsic hazards of a chemical (e.g.,
physical, health, and environmental
hazards) and makes this information
available in a manner that facilitates the
assessment of aggregate exposures from
a single chemical and identifies factors
that may contribute to cumulative risk
from multiple chemical exposures.
While the HCS requires employers to
provide information on SDSs in sections
1-11 and 16 (12—-15 are non-mandatory)
for workplace settings (29 CFR
1910.1200(g)(2)), many consumer
products have SDSs available to the
public through the National Library of
Medicine (NLM, 2020, http://
medlineplus.gov/
householdproducts.html, Document ID
0059). Thus, aggregate exposure
information is available to the public for
many chemicals where occupational,
consumer, and environmental exposures
are possible, as intended by the GHS.

An additional international activity
impacting the HCS is OSHA’s
participation in the RCC. The RCC was

established in 2011 to promote
economic growth, job creation, and
other benefits through increased
regulatory coordination and
transparency between the U.S. and
Canada (US EOP, 2011, Document ID
0057). In June 2018, U.S.—Canada RCC
principles were reaffirmed through a
memorandum of understanding between
the U.S. Office of Information and
Regulatory Affairs (OIRA) within the
White House Office of Management and
Budget and the Treasury Board of
Canada (US-Canada MOU, 2018,
Document ID 0199). Since the RCC’s
inception, OSHA and Health Canada,
Canada’s corresponding governmental
agency, have developed joint guidance
products and consulted on respective
regulatory activities. In keeping with the
RCC’s goal of regulatory cooperation,
OSHA is proposing several updates to
the HCS that will align with Canada’s
Hazardous Products Regulations (HPR),
such as changes to exemptions for
labeling small containers and using
prescribed concentration ranges when
claiming trade secrets (Health Canada,
2015, Document ID 0051).

B. Stakeholder Engagement

Since updating the HCS in 2012,
OSHA has engaged stakeholders in
various ways in order to keep them
apprised of changes to the GHS that may
have an impact on future updates to the
HCS, as well as to gather information
about stakeholders’ experience
implementing the standard. For
example, in November 2016, OSHA
convened a meeting (International/
Globally Harmonized System (GHS),
Docket No. OSHA—-2016—-0005) to
inform the public that OSHA was
beginning rulemaking efforts to
maintain alignment of the HCS with
more recent revisions of the GHS.
Meeting attendees discussed topics and
issues that OSHA should consider
during the rulemaking. In addition,
attendees provided suggestions as to the
types of publications (such as guidance
products) that would be helpful in
complying with the standard and the
topics they would like OSHA to address
in future compliance assistance
materials.

OSHA has also engaged stakeholders
through Interagency Group public
meetings, prior to each UNSCEGHS
Session, to discuss the issues and
proposals being presented at the UN.
During this forum, stakeholders have
the opportunity to provide comments or
voice concerns regarding the various
proposals under discussion.
Stakeholders are also able to provide
comments on these proposals in writing
via OSHA’s docket for International/

Globally Harmonized System (GHS)
(Docket No. OSHA—-2016—-0005). The
Interagency Group considers the
comments and information gathered at
these public meetings and in the docket
when developing the United States’
position on issues before the UN.
Additionally, in December 2018, the
RCC held a stakeholder forum in
Washington, DC. The purpose of the
forum was to conduct senior-level
discussions to proactively identify and
discuss challenges, opportunities, and
lessons learned regarding Canada-U.S,
regulatory cooperation” (US EOP, 2018,
Document ID 0252). OSHA led the
session regarding chemicals
management and workplace chemicals.

C. OSHA Guidance Products, Letters of
Interpretation, and Directives

Since OSHA'’s publication of the HCS
update in 2012, the agency has
published guidance documents, issued
letters of interpretation (LOI), and
implemented an enforcement directive.
To see the guidance documents, please
go to OSHA’s web page at: https://
www.osha.gov/dsg/hazcom/
guidance.html. OSHA will continue to
develop guidance documents to assist
employers and employees with their
understanding of the HCS and is seeking
comments in this NPRM on types of
guidance documents that the public
may find useful to understand the
updated HCS. Any guidance provided
will accord with the Department’s
regulation at 29 CFR part 89, with a
primary aim of providing helpful, plain
language explanations.

OSHA has issued several letters of
interpretation (LOI) in response to
questions from the regulated
community. These LOI provide
clarification on provisions in the 2012
update to the HCS, and how they apply
in particular circumstances. Some of the
major issues covered in the LOI include
the labeling of small containers, the
labeling of chemicals released for
shipment, and the use of concentration
ranges for trade secrets. OSHA’s LOI on
the HCS may be found at https://
www.osha.gov/laws-regs/standard
interpretations/standardnumber/1910/
1910.1200%20-%20Index/result. In
addition, the agency has published a
directive that provides guidance to
enforcement compliance officers
intended to ensure uniform enforcement
of the standard by the OSHA field
offices (CPL 02-02-079, OSHA, 2015,
Document ID 0007; https://
www.osha.gov/OshDoc/Directive_pdf/
CPL_02-02-079.pdf). Several of the
updates in this proposal would codify
specific elements of the enforcement
guidance the agency has already
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provided in the LOI and the directive
(see Section XV: Summary and
Explanation for Regulatory Text,
Appendix B and Appendix D).

IV. Need and Support for the Proposed
Modifications to the Hazard
Communication Standard

The HCS is the cornerstone of OSHA’s
risk mitigation strategy for controlling
hazardous chemicals in the workplace.
The importance of hazard
communication in general and the HCS
specifically have been well established
over the past few decades, ever since
OSHA first established the HCS in 1983
as a worker’s “right to know” standard
(OSHA Publication 3021—Workers’
Rights, 2017). However, even prior to
OSHA'’s promulgation of the HCS, there
was recognition that workers needed to
know the hazards encountered in the
workplace and the importance of
communicating, classifying, and
training how to address, those hazards.
The foundational goal of the HCS is to
identify, understand, and communicate
the hazards associated with exposure to
chemicals before workers experience
chronic exposure to those hazards.

OSHA first established the need for
the HCS in the 1983 standard (48 FR
53282-53284) and most recently
reiterated the need for the standard in
2012, when OSHA adopted the GHS
hazard communication framework (77
FR 17584-17600). The 2012 HCS
emphasized the need for improved
quality, consistency, and
comprehensibility of information
provided to workers. The improved
information mandated by the current
HCS enables employers and workers to
further reduce risks associated with
chemical hazards by enabling them to
identify and determine the hazards and
by providing a method to indicate the
severity of the relevant hazards. The
HCS, as updated in 2012, also mandates
information on proper storage and
handling and other information on risk
mitigation and management. Numerous
studies examined in the final
rulemaking for the 2012 HCS supported
the need for a hazard communication
standard that was focused on ensuring
the comprehensibility of the conveyed
information (77 FR 17584—17585).

OSHA is now proposing additional
changes to the HCS that will serve three
primary purposes: (1) Maintaining
alignment with the GHS and ensuring
that the standard reflects the current
state of science and knowledge on
relevant topics; (2) cooperating with
international trading partners and other
Federal agencies; and (3) responding to
stakeholder experiences implementing
current HCS requirements. The

proposed changes include clarifying the
purpose and scope of the standard,
adding definitions, codifying
enforcement policies currently in
OSHA'’s compliance directive, clarifying
requirements related to the transport of
hazardous chemicals, adding labeling
provisions for small containers, and
adopting new requirements related to
preparation of SDSs and new provisions
related to claiming concentration ranges
as trade secrets. The agency believes
that the changes proposed in this NPRM
will further improve the
comprehensibility and utility of the
standard and allow the HCS to keep up
with advances in relevant science and
technology, thereby better protecting
worker health and safety.

A. Maintaining Alignment With the GHS
and Ensuring That the Standard
Reflects the Current State of Science
and Knowledge on Relevant Topics

Periodic updates to the HCS are
needed to maintain pace with the
general advancement of science,
technology, and our understanding of
the processes involved in effective
communication. As stated in the 2008
ILO report, “Continuous improvement
of occupational safety and health must
be promoted. This is necessary to ensure
that national laws, regulations, and
technical standards to prevent
occupational injuries, disease, and
deaths are adapted periodically to
social, technical, and scientific progress
and other changes in the world of
work.” (ILO, 2008, Document ID 0181).
While the tools and protective measures
in place to reduce or prevent chemical-
related occupational injuries and
illnesses are effective, such tools and
systems become less effective as time
goes by and new technologies and
workplace hazards emerge. Therefore,
there is a need for continual
improvement in the systems and
processes designed to identify,
communicate about, and reduce
workplace exposures to chemical
hazards. OSHA has always intended for
the HCS to be updated periodically to
reflect these advancements, as is the
GHS (for further discussion see Section
X1V, Issues and Options).3

3The ILO and the World Health Organization
(WHO) have also adopted an evergreen approach to
workplace hazard communication (i.e., an approach
that ensures systems for hazard communication
remain relevant and up-to-date). The ILO and WHO
produce international chemical safety cards (ICSC)
and maintain a database of approximately 500 data
sheets designed to provide safety and health
information on hazardous chemicals in a format
consistent with the GHS. While not exactly like
SDSs, ICSCs use GHS precautionary statements to
convey safety and health information about
workplace chemicals in a consistent,

The proposed changes to the HCS will
result in better alignment between the
standard and the continually-evolving
GHS. The first edition of the UN GHS,
adopted in December 2002 and
published in 2003, implemented the 16-
section format for SDSs that is now
standard across much of the globe. As
information has improved, the GHS has
updated the form and content of SDSs*+
to improve readability, minimize
redundancies, and ensure hazards are
communicated appropriately (UN GHS,
2017, Document ID 0060; ANS revises
standard, 2005, Document ID 0237).

Information OSHA has collected since
publication of the 2012 updates to the
HCS indicates that aligning the HCS
with the GHS has had a positive impact.
Data from published studies indicate
that the hazard communication
approach taken in the 2012 HCS has
been effective, when implemented
appropriately, in enabling workers to
understand, avoid, and mitigate
exposures to hazardous chemicals in the
workplace (Bechtoldt, 2014, Document
ID 0061; Elliott, 2016, Document ID
0119). Industry representatives have
indicated that workers responded
positively to training on pictograms and
hazard statements because it provided
an opportunity to address distinctions
between acute toxicity and chronic
health effects (Bechtold, 2014,
Document ID 0061). In reference to
SDSs, one industry representative stated
that “[blecause the standardized hazard
statements and classifications are so
precisely disclosed, it’ll be a lot easier
for industrial hygienists to identify the
more hazardous chemicals, decide
where they may need to take action, and
compare the hazards of one product
versus another.” (Bechtold, 2014,

internationally-accessible manner. With
participation by experts from government agencies
around the world, including the U.S. (CDC/NIOSH),
Canada (Health Canada and Environment Canada),
and the European Commission (ECHA), ICSCs are
prepared and periodically updated to account for
the most recent scientific developments. Due to the
robust process of preparation and peer-review, the
ICSCs are considered authoritative in nature and a
significant asset for workers and health
professionals across the globe, including in the
United States (ILO, 2019, Document ID 0069).

4 SDSs, as adopted by the HCS, are intended to
provide comprehensive information about a
substance or mixture for use in the workplace,
including identification of the substance or mixture;
hazard identification; composition/ingredient
information; first aid measures; fire-fighting
measures; accidental release measures; handling
and storage; exposure controls/personal protective
measures; physical and chemical properties;
stability and reactivity; toxicological information;
ecological information; disposal considerations;
transport information; regulatory information; and
other information that may be relevant to the
workplace (e.g., date the SDS was prepared, key
literature references, and sources of data used to
prepare the SDS).



9582

Federal Register/Vol. 86, No. 29/ Tuesday, February 16,

2021 /Proposed Rules

Document ID 0061; Elliot, 2016,
Document ID 0119). Consistent labeling
requirements have also enabled
employers to identify the most
hazardous materials in the workplace,
understand more about the health
effects of these chemicals, and address
which hazardous chemicals they may
want to replace with safer alternatives
(Bechtold, 2014, Document ID 0061).

Several studies published since the
2012 HCS adopted the 16-section SDS
format indicate that the new format
improves comprehension in the
workplace (Elliott, 2016, Document ID
0119; Boelhouwer, 2013, Document ID
0107). However, other recent studies
have shown that the system can still be
improved upon. Multiple studies in
various industries have demonstrated
that while comprehension has
improved, many SDSs lack information
vital to worker protections. Problems
include insufficient information on the
identification of substances/mixtures;
inadequate hazard identification and
classification information (e.g., missing
information on carcinogens and
sensitizers, incorrect chemical
classifications); lack of precautionary
statements on safe handling; missing
information on exposure controls/
personal protective equipment; and
missing toxicological information (Jang,
2019, Document ID 0110; Allen, 2017,
Document ID 0117; DiMare, 2017,
Document ID 0118; Tsai, 2016,
Document ID 0116; Friis, 2015,
Document ID 0120; Saito, 2015,
Document ID 0191; Suleiman, 2014,
Document ID 0192; Lee, 2012,
Document ID 0070). A 2014 study
concluded that the contents of the SDSs
evaluated were generic and incomplete,
lacking important safety measures and
health information (Suleiman, 2014,
Document ID 0192). A study on
mixtures found that information on
individual ingredients within mixtures
was sometimes completely missing and
that information on hazard
characterization and classification was
ambiguous and almost entirely incorrect
(LeBouf, 2019, Document ID 0183).
Furthermore, a 2012 study conducted by
NIOSH found that SDSs for certain
classes of chemicals lacked sufficient
information to communicate the
appropriate hazards and remedies
related to engineered nanomaterials
(Eastlake, 2012, Document ID 0063). A
follow-up NIOSH study found some
improvement in SDS preparation since
implementation of the 2012 HCS;
however, the study also found that there
are still serious deficiencies in
providing adequate information on the
inherent health and safety hazards of

engineered nanomaterials, including
handling and storage (Hodson, 2019,
Document ID 0067).

Inadequate information on the
chemical hazards and risk management
practices required on SDSs can lead to
overexposure to chemical hazards and
puts workers at risk. The studies
described above demonstrate the need
for ongoing review and refinement to
make certain the standard is addressing
comprehensibility issues and staying
relevant with current occupational
safety and health tools, science, and
technology. Using information gained
through the experience of global
stakeholders, the GHS is updated with
revisions and improvements every two
years. These changes have been outlined
in brief in Section III (Events Leading to
the Proposed Modifications to the
Hazard Communication Standard) of
this NPRM. The proposed updates to
appendix D, which are based in part on
recent revisions to the GHS, seek,
among other things, to remedy the
issues that have been identified by
clarifying the information needed in the
SDS. For example, the change in section
9 (physical characteristics to include
particle characteristics) will identify
exposure issues that are not addressed
by the current format. This should,
among other things, improve the hazard
information required for nanomaterials.

Furthermore, the GHS has been
updated to reflect the development of
non-animal test methods for use in
hazard determination and classification.
The development of these test methods
led to updates in Chapter 3.2 on skin
corrosion/irritation that incorporated
new in vitro test methods, and
computational and in silico techniques,
to classify chemicals for this category of
hazard (UN GHS, 2018, Document ID
0242). And techniques and processes
developed in the behavioral sciences
have led to the development of more
effective communication practices for
occupational safety and health purposes
(NIOSH, 2019, Document ID 0126).5
Studies evaluating the effectiveness of
precautionary statements and
pictograms used in the GHS have led to
their evolution and continued revisions
(Fagotto, 2003, Document ID 0125; Ta,
2010, Document ID 0115; Ta, 2011,
Document ID 0194; Chan, 2017,
Document ID 0017).

In addition to directly enhancing
worker protections through improved
hazard communication, updating the

5Holistic programs such as NIOSH’s Total
Worker Health (TWH) program, where behavioral
science is integrated into more traditional risk-
management practices, require robust hazard
communication practices (Tamers, 2019, Document
1D 0076).

HCS (based on the GHS) will also
improve the availability of important
information to support larger efforts to
address workplace hazards. For
example, NIOSH is exploring the use of
aggregate exposures (exposures to a
specific chemical or hazard from several
different sources) and cumulative risk
models for use in setting occupational
exposure limits and assessing impacts
on worker health (Lentz, 2015,
Document ID 0071; Redingert, 2015,
Document ID 0100). A real-world
example of the potential effects of
aggregate exposure comes from the
increased use of nanosilver in consumer
products. A recent NIOSH review of
nanosilver indicates that the current
OSHA PEL for silver is adequate to
protect workers from silver’s adverse
health effects (NIOSH, 2018, Document
ID 0188). However, a 2013 study looking
at the increased presence of nanosilver
in consumer products (e.g., use of
nanosilver as an antimicrobial in
clothing and materials that come into
contact with food), and the increased
environmental exposures from the
manufacture, use, and disposal of these
consumer products, indicates that the
OSHA PEL may be inadequate to protect
workers if nanosilver continues to be
added to new consumer products
(Balcher, 2013, Document ID 0097). This
example highlights the importance of an
effective overarching hazard
communication strategy in
understanding and managing exposures
and risk.

Regularly updating the HCS to align
with international practices also eases
compliance for regulated entities
because it provides greater international
consistency (Bechtold, 2014, Document
ID 0061). Industry groups, such as the
American Petroleum Institute (API),
have indicated their support for regular
HCS updates as long as there is
sufficient input from stakeholders (API,
2009, Document ID 0167). During the
2012 rulemaking, numerous safety
organizations (including NIOSH, the
American Chemical Society (ACS), the
American Industrial Hygiene
Association (AIHA), the American
Society of Safety Engineers (ASSE), and
the Society for Chemical Hazard
Communication (SCHC)) have publicly
supported OSHA'’s continued updates to
the HCS (see 77 FR 17585, 17603,
17604). The Society of Toxicology has
also expressed support for updating the
HCS to align with the GHS as this “is
ani important step toward creating
consistent communication about the
hazards of chemicals used around the
world.” (see 77 FR 17585).
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B. Cooperating With International
Trading Partners and Other Federal
Agencies

In support of the second goal of this
NPRM, OSHA expects that the proposed
updates to the HCS will facilitate
cooperation with international trading
partners and other Federal agencies.
With respect to the U.S. and Canada
specifically, the two countries
participate in the RCC, which has a goal
to “reduce, eliminate, or prevent
unnecessary regulatory differences
between both countries while
maintaining high levels of protection for
health, safety, and the environment”
(US-Canada MOU, 2018, Document ID
0252). OSHA continues to work with
Health Canada through the RCC to
develop guidance documents pertaining
to hazard communication issues the two
countries share and to work
cooperatively through the UN GHS
subcommittee (see Section III, Events
Leading to the Proposed Modifications
to the Hazard Communication
Standard). In addition, OSHA and
Health Canada share regular updates on
regulatory activity. As explained in the
Summary and Explanation (see Section
XV), a number of the updates OSHA is
proposing in this NPRM would align
U.S. and Canadian hazard
communication practices, thereby
facilitating cooperation between the two
countries, easing compliance for
employers who participate in both
markets, and strengthening worker
protections by providing harmonized
hazard communication standards across
trade borders.

In addition, OSHA is proposing to
update the requirements for bulk
shipment under paragraph (f)(5),
Transportation to provide additional
clarity for shipments that are also
regulated by the U.S. Department of
Transportation (DOT). For bulk
shipments, the proposed new paragraph
would increase flexibility by allowing
labels to be placed on the immediate
container or transmitted with shipping
papers, bills of lading, or by other
technological or electronic means so
that they are immediately available to
workers in printed form on the receiving
end of the shipment. And in another
effort to facilitate inter-agency
cooperation, OSHA is proposing new
language for paragraph (f)(5) providing
that where a pictogram required by the
DOT appears on the label for a shipped
container, the HCS pictogram for the
same hazard may also be provided, but
is not required.

C. Responding to Stakeholder
Experiences Implementing the 2012
HCS

Finally, some of the proposed changes
in this NPRM, those related to labeling
of small containers and relabeling
requirements for chemicals that have
been released for shipment, were
developed in response to feedback and
comments received from stakeholders
since the promulgation of the 2012
updates to the HCS (Collatz, 2015,
Document ID 0174; Ghosh, 2015,
Document ID 0180). With respect to the
labeling of small containers, issues
raised by stakeholders included
concerns about insufficient space on the
label to highlight the most relevant
safety information, problems with the
readability of information on small
labels, and challenges associated with
using fold-out labels for certain small
containers that need special handling
(Watters, 2013, Document ID 0200;
Collaltz, 2015, Document ID 0174;
Blankfield, 2017, Document ID 0170).
The proposed updates to the HCS
related to the labeling of small
containers are designed to address these
issues. Furthermore, OSHA believes that
adopting a uniform standard for the
labeling of small containers will
enhance worker protections by
providing more clarity and certainty
about the hazards posed by the
chemicals contained in such containers
(see Section X Summary and
Explanation for (f)(12), Small container
labelling).

Similarly, the proposed revisions to
paragraph (f)(11), which address the
relabeling of chemicals that have been
released for shipment, are designed to
address stakeholder concerns about the
difficulty some manufacturers have in
complying with paragraph (f)(11),
especially in the case of chemicals that
travel through long distribution cycles
(Kenyon, 2017, Document ID 0182).
Many products have straightforward
supply chains and are packaged,
labeled, and promptly shipped
downstream. Other products, for
example in the agrochemical sector, are
packaged and labeled when they leave
the chemical manufacturer’s facility, but
may reside at a warehouse or
distribution facility for extended
periods of time (e.g., several years)
before being shipped downstream.
There are also instances where products
may be returned from the downstream
users to the distribution facility and
then shipped to other customers (NGFA,
2016, Document ID OSHA-2016-0005—
0018; AFIA, 2016, Document ID OSHA—
2016—0005-0017). OSHA believes the
proposed revisions to paragraph (f)(11)

to provide that relabeling is not required
for chemicals that have been released
for shipment and are awaiting future
distribution will accommodate these
concerns; the proposal would also
maintain worker protections by
requiring the chemical manufacturer or
importer to provide an updated label for
each individual container with each
shipment.

V. Pertinent Legal Authority

A. Background

The purpose of the Occupational
Safety and Health Act of 1970 (the
“OSH Act” or “Act”) (29 U.S.C. 651 et
seq.) is “‘to assure so far as possible
every working man and woman in the
Nation safe and healthful working
conditions and to preserve our human
resources.” 29 U.S.C. 651(b). To achieve
this goal, Congress authorized the
Secretary of Labor to promulgate
occupational safety and health
standards pursuant to notice and
comment. 29 U.S.C. 655(b). An
occupational safety and health standard
is a standard “which requires
conditions, or the adoption or use of one
or more practices, means, methods,
operations, or processes, reasonably
necessary or appropriate to provide safe
or healthful employment and places of
employment.” 29 U.S.C. 652(8).

The OSH Act also authorizes the
Secretary to “modify” or “revoke” any
occupational safety or health standard,
29 U.S.C. 655(b), and under the
Administrative Procedure Act,
regulatory agencies generally may revise
their rules if the changes are supported
by a reasoned analysis. See Encino
Motorcars, LLC v. Navarro, U.S., 136 S.
Ct. 2117, 2125-26 (2016); Motor Vehicle
Mfrs. Ass’n v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 42 (1983). In
passing the OSH Act, Congress
recognized that OSHA should revise
and replace its standards as ‘“new
knowledge and techniques are
developed.” S. Rep. 91-1282 at 6 (1970).
The Supreme Court has observed that
administrative agencies “do not
establish rules of conduct to last forever,
and . . . must be given ample latitude
to adapt their rules and policies to the
demands of changing circumstances.”
Motor Vehicle Mfrs. Ass’n, 463 U.S. at
42 (internal quotation marks and
citations omitted).

Before the Secretary can promulgate
any permanent health or safety
standard, he must make a threshold
finding that significant risk is present
and that such risk can be eliminated or
lessened by a change in practices. Indus.
Union Dep’t v. Am. Petroleum Inst., 448
U.S. 607, 642 (1980) (plurality opinion)
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(“Benzene”). As explained more fully
below, OSHA need not make additional
findings on risk for this proposal
because OSHA previously determined
that the HCS addresses a significant
risk. 77 FR 17603—-17604.

In promulgating a standard under,
and making the determinations required
by, the OSH Act, OSHA’s
determinations will be deemed
conclusive if they are “supported by
substantial evidence in the record
considered as a whole.” 29 U.S.C.
655(f). OSHA must use the “best
available evidence,” which includes
“the latest available scientific data in
the field”; “research, demonstrations,
experiments, and such other
information as may be appropriate”’; and
“experience gained under this and other
health and safety laws.” 29 U.S.C.
655(b)(5).

B. Authority—Section 6(b)(5)

The HCS is a health standard
promulgated under the authority of
section 6(b)(5) of the OSH Act. See
Associated Builders & Contractors, Inc.
v. Brock, 862 F.2d 63, 67—68 (3d Cir.
1988); United Steelworkers of Am. v.
Auchter, 763 F.2d 728, 735 (3d Cir.
1985); 77 FR 17601. Section 6(b)(5) of
the OSH Act provides that in
promulgating health standards dealing
with toxic materials or harmful physical
agents, the Secretary must ““set the
standard which most adequately
assures, to the extent feasible, on the
basis of the best available evidence, that
no employee will suffer material
impairment of health or functional
capacity even if such employee has
regular exposure to the hazard dealt
with by such standard for the period of
his working life.” 29 U.S.C. 655(b)(5).
Thus, once OSHA determines that a
significant risk due to a health hazard is
present and that such risk can be
reduced or eliminated by an OSHA
standard, section 6(b)(5) requires OSHA
to issue the standard, based on the best
available evidence, that “most
adequately assures” employee
protection, subject only to feasibility
considerations. As the Supreme Court
has explained, in passing section
6(b)(5), Congress “place[d] . . . worker
health above all other considerations
save those making attainment of this
‘benefit’ unachievable.” Am. Textile
Mfrs. Inst., Inc. v. Donovan, 452 U.S.
490, 509 (1981) (““Cotton Dust”).

C. Other Authority

The HCS is also promulgated under
the authority of section 6(b)(7) of the
OSH Act. See United Steelworkers, 763
F.2d at 730; 77 FR 17601. Section 6(b)(7)
of the OSH Act provides in part: “Any

standard promulgated under this
subsection shall prescribe the use of
labels or other appropriate forms of
warning as are necessary to insure that
employees are apprised of all hazards to
which they are exposed, relevant
symptoms and appropriate emergency
treatment, and proper conditions and
precautions of safe use or exposure.” 29
U.S.C. 655(b)(7). Section 6(b)(7)’s
labeling and employee warning
requirements provide basic protections
for employees in the absence of specific
permissible exposure limits, particularly
by providing employers and employees
with information necessary to design
work processes that protect employees
against exposure to hazardous
chemicals in the first instance.

The last sentence of section 6(b)(7)
provides that the Secretary, in
consultation with the Secretary of
Health and Human Services, may by
rule promulgated pursuant to section
553 of Title 5, make appropriate
modifications in the foregoing
requirements relating to the use of labels
or other forms of warning, monitoring or
measuring, and medical examinations,
as may be warranted by experience,
information, or medical or technological
developments acquired subsequent to
the promulgation of the relevant
standard. 29 U.S.C. 655(b)(7). OSHA
used the authority granted by this
paragraph to promulgate the 2012
revisions to the HCS, 77 FR 17602, and
this provision provides additional
authority for the current proposal.

This proposal to update the HCS fits
well within the authority granted by the
last sentence of section 6(b)(7). The
changes proposed would constitute a
“modification” of the HCS regarding
“the use of labels or other forms of
warning.” As explained more fully
elsewhere in this preamble, OSHA
believes the proposed updates to be
“appropriate” based on “‘experience,
information, or medical or technological
developments acquired subsequent to
the promulgation of the relevant
standard.” The updates found in GHS
Rev. 7 may be considered a
“technological development” that has
occurred since the promulgation of the
HCS in 2012 and are also “warranted by
experience [and] information.” The GHS
was negotiated and drafted through the
involvement of labor, industry, and
governmental agencies, and thus
represents the collective experience and
information on hazard communication
gathered by the participants in these
sectors over the last several decades. See
71 FR 53617, 53618—-53619.6 See also

6 The last sentence of section 6(b)(7) requires
consultation with the Secretary of Health and

Section III of this preamble, Events
Leading to the Proposed Modifications
to the Hazard Communication Standard.

Authority for the HCS is also found in
section 8, paragraphs (c) and (g), of the
OSH Act. Section 8(c)(1) of the OSH Act
empowers the Secretary to require
employers to make, keep, and preserve
records regarding activities related to
the OSH Act and to make such records
available to the Secretary. 29 U.S.C.
657(c)(1). Section 8(g)(2) of the OSH Act
empowers the Secretary to “prescribe
such rules and regulations as he may
deem necessary to carry out [his]
responsibilities” under the Act. 29
U.S.C. 657(g)(2).

D. Significant Risk

As required for standards
promulgated under section 6(b)(5) of the
OSH Act, OSHA determined that the
HCS would substantially reduce a
significant risk of material harm. Most
OSHA health standards protect
employees by imposing requirements
when employees are exposed to a
concentration of a hazardous substance
that OSHA has found creates a
significant risk of material health
impairment. Thus, in making the
significant risk determination in these
cases, OSHA measures and assesses the
hazards of employee exposures in order
to determine the level at which a
significant risk arises.

OSHA took a different approach to its
significant risk determination when first
promulgating the HCS in 1983. Rather
than attempting to assess the risk
associated with exposures to each
hazardous chemical in each industry to
determine if that chemical posed a
significant risk in that industry, OSHA
took a more general approach. It relied
on NIOSH data showing that about 25
million or about 25 percent of American
employees were potentially exposed to
one or more of 8,000 NIOSH-identified
chemical hazards and that for the years
1977 and 1978 more than 174,000
illnesses were likely caused by exposure
to hazardous chemicals. 48 FR 53282.
OSHA then noted the consensus evident
in the record among labor, industry,
health professionals, and government
that an “effective [Flederal standard
requiring employers to identify
workplace hazards, communicate
hazard information to employees, and
train employees in recognizing and
avoiding those hazards” was necessary
to protect employee health. 48 FR

Human Services. OS