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COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 36
RIN 3038—-AE25

Exemptions From Swap Trade
Execution Requirement

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is adopting a final rule (“Final
Rule”’) that establishes two exemptions
from the statutory requirement to
execute certain types of swaps on a
swap execution facility (“SEF”’) or a
designated contract market (“DCM”)
(this requirement, the “trade execution
requirement”’).

DATES: The Final Rule is effective on
March 15, 2021.

FOR FURTHER INFORMATION CONTACT:
Roger Smith, Associate Chief Counsel,
Division of Market Oversight, (202) 418—
5344, rsmith@cftc.gov, Commodity
Futures Trading Commission, 525 West
Monroe Street, Suite 1100, Chicago, IL
60661; or Michael Penick, Senior
Economist, (202) 418-5279, mpenick@
cftc.gov, Office of the Chief Economist,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1151 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background and Introduction
A. Statutory and Regulatory History
B. Summary of the Final Rule
II. Part 36—Trade Execution Exemptions
Linked to Swap Clearing Requirement
Exceptions and Exemptions
A. Background and Proposed Rule
B. Trade Execution Requirement
Exemption for Swaps Eligible for a
Clearing Requirement Exception or
Exemption Under Part 50
. Summary of Comments

[

2. Final Rule: CEA Section 4(c) Authority
and Standards

C. Trade Execution Exemption for Swaps
Between Eligible Affiliate Counterparties

1. Proposed Rule

2. Summary of Comments

3. Final Rule: CEA Section 4(c) Authority
and Standard

III. Related Matters

A. Regulatory Flexibility Act

B. Paperwork Reduction Act

C. Cost-Benefit Considerations

1. Introduction

D. Antitrust Considerations

I. Background and Introduction

A. Statutory and Regulatory History

Title VII of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act? amended the Commodity
Exchange Act (“CEA” or “Act”)2 to
establish a comprehensive new swaps
regulatory framework that addresses,
inter alia, the trading of swaps and the
registration and oversight of SEFs.? CEA
section 2(h)(8) provides that swap
transactions that are subject to the swap
clearing requirement under CEA section
2(h)(1)(A) 4 must be executed on a DCM,
a registered SEF, or a SEF that is exempt
from registration pursuant to CEA

1Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, tit. VII, 124
Stat. 1376 (2010) (codified as amended in various
sections of 7 U.S.C.), https://www.cftc.gov/sites/
default/files/idc/groups/public/@Irfederalregister/
documents/file/2013-12242a.pdf (“Dodd-Frank
Act”).

27 U.S.C. 1 et seq.

37 U.S.C. 2(h)(8), 7b—3. As amended, CEA section
1a(50) defines a SEF as a trading system or platform
that allows multiple participants to execute or trade
swaps with multiple participants through any
means of interstate commerce.” 7 U.S.C. 1a(50).
CEA section 5h(a)(1) requires an entity to register
as a SEF or a DCM prior to operating a facility for
the trading or processing of swaps. 7 U.S.C. 7b—
3(a)(1). CEA section 5h(f) requires registered SEFs
to comply with fifteen core principles. 7 U.S.C. 7b—
3(D).

4 Section 723(a)(3) of the Dodd-Frank Act added
anew CEA section 2(h) to establish the clearing
requirement for swaps. 7 U.S.C. 2(h). CEA section
2(h)(1)(A) provides that it is unlawful for any
person to engage in a swap unless that person
submits such swap for clearing to a derivatives
clearing organization that is registered under the
Act or a derivatives clearing organization that is
exempt from registration under the Act if the swap
is required to be cleared. 7 U.S.C. 2(h)(1)(A). CEA
section 2(h)(2) specifies the process for the
Commission to review and determine whether a
swap, or a group, category, type or class of swap
should be subject to the clearing requirement. 7
U.S.C. 2(h)(2). The Commission further
implemented the clearing requirement
determination process under regulation 39.5 and
part 50. Part 50 specifies the interest rate and credit
default swaps that are currently subject to the
Commission’s clearing requirement. 17 CFR part 50.

section 5h(g) (“Exempt SEF”),5 unless
(i) no DCM or SEF © ““makes the swap
available to trade” or (ii) the related
transaction is subject to the exception
from the swap clearing requirement
under CEA section 2(h)(7). The swap
clearing requirement exception under
CEA section 2(h)(7) applies to non-
financial entities that are using swaps to
hedge or mitigate commercial risk and
notify the Commission how they
generally meet their financial
obligations related to uncleared swaps,
and has been implemented under
Commission regulation 50.50.7

In 2013, pursuant to its discretionary
rulemaking authority in CEA sections
5h(f)(1) and 8a(5), the Commission
issued an initial set of rules
implementing this statutory framework
for swap trading and the registration
and oversight of SEFs (“2013 SEF
Rules”).8

In November 2018, the Commission
issued a proposed rule (“Proposed

5 The Commission notes that CEA section
2(h)(8)(A)(ii) contains a typographical error that
specifies CEA section 5h(f), rather than CEA section
5h(g), as the provision that allows the Commission
to exempt a SEF from registration. Where
appropriate, the Commission corrects this reference
in the discussion herein.

6 CEA sections 2(h)(8)(A)(i)—(ii) provide that with
respect to transactions involving swaps subject to
the clearing requirement, counterparties shall
execute the transaction on a board of trade
designated as a contract market under section 5; or
execute the transaction on a swap execution facility
registered under 5h or a swap execution facility that
is exempt from registration under section 5h(g) of
the Act. Given this reference in CEA section
2(h)(8)(A)(ii), the Commission accordingly
interprets “swap execution facility” in CEA section
2(h)(8)(B) to include a swap execution facility that
is exempt from registration pursuant to CEA section
5hig).

7 This regulation codifies the statutory exception
to the swap clearing requirement set forth in 7
U.S.C. 2(h)(7)(A). See infra notes 19-20 and
accompanying text. Recently, the Commission
renumbered Commission regulation 50.50(d) as a
new numbered section and heading, namely,
Commission regulation 50.53. A stand-alone
exemption from the clearing requirement for certain
banks, savings associations, farm credit system
institutions, and credit unions separated this
exemption from the non-financial entities’
exception provided for under CEA section 2(h)(7)
and codified in regulation 50.50(a)—(c). See Swap
Clearing Requirement Exemptions, 85 FR 76428
(Nov. 30, 2020).

8 Core Principles and Other Requirements for
Swap Execution Facilities, 78 FR 33476 (Jun. 4,
2013) (“SEF Core Principles Final Rule”); Process
for a Designated Contract Market or Swap Execution
Facility to Make a Swap Available to Trade, Swap
Transaction Compliance and Implementation
Schedule, and Trade Execution Requirement Under
the Commodity Exchange Act, 78 FR 33606 (Jun. 4,
2013) (“MAT Final Rule”).
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Rule”), again under CEA sections
5h(f)(1) and 8a(5), that set forth
comprehensive structural reforms to the
SEF regulatory regime.® For example,
the Proposed Rule would have removed
existing limitations on swap execution
methods on SEFs,1° while expanding
the categories of swaps that are subject
to the trade execution requirement as
well as the types of entities that must
register as SEFs. In addition to these
broad reforms, the Proposed Rule also
contained, among other things, more
targeted regulatory proposals to codify
exemptions from the trade execution
requirement, including two such
exemptions linked to exceptions to, or
exemptions from, the swap clearing
requirement.?

Commenters provided limited and
generally positive feedback regarding
these two proposed exemptions from
the trade execution requirement.?2 By
contrast, the Proposed Rule’s broader
market reforms elicited a number of
public comments expressing concerns
with the expansive scope of the changes
and recommending that the Commission
focus on more targeted improvements to
the swap trading regulatory regime.13 In

9 Swap Execution Facilities and Trade Execution
Requirement, 83 FR 61946 (Nov. 30, 2018).

10 Under the CFTC’s current regulations, swaps
subject to the trade execution requirement must be
executed via a central limit order book (“Order
Book”) or a request for quote to no fewer than three
unaffiliated market participants in conjunction with
an Order Book (“RFQ”). 17 CFR 37.9(a).

1183 FR at 62036-62040. The Proposed Rule also
included a trade execution exemption for swap
components of package transactions that includes
both a swap that is otherwise subject to the trade
execution requirement and a new bond issuance
(“New Issuance Bonds package transactions”). The
Commission in a separate proposal, that sought to
codify the majority of relief currently provided to
package transactions, also proposed an exemption
from the trade execution requirement for swap
components of New Issuance Bond package
transactions. See Swap Execution Facility
Requirements and Real-Time Reporting
Requirements, 85 FR 9407 (Feb. 19, 2020). On
November 18, 2020, the Commission adopted that
exemption in a separate rulemaking, as § 36.1(a) of
its regulations. See Swap Execution Facility
Requirements, 85 FR 82313 (Dec. 18, 2020).

12 See Comment Letter from Japanese Bankers
Association at 4 (Mar. 13, 2019) (“JBA Letter”);
Comment Letter from Citadel and Citadel Securities
at 4041 (Mar. 15, 2019) (““Citadel Letter”). As
discussed below, Citadel recommended certain
limitations on the applicability of these exemptions.
While the Commission received numerous
comments on the Proposed Rule, only the JBA
Letter and Citadel Letter commented directly on the
two proposed exemptions addressed in these Final
Rules.

13 See, e.g., Comment Letter from the Alternative
Investment Management Association at 1-2 (Feb.
25, 2019) (urging the CFTC “to approach any
change to swap execution facilities and trade
execution in a phased and targeted manner, rather
than adopt a wholesale package of changes in a
single rulemaking”); Comment Letter from Managed
Funds Association at 2—-3 (Mar. 15, 2019)
(expressing concern with the breadth of the

light of available resources and current
priorities, the Commission agrees that it
is appropriate to proceed with
incremental improvements rather than a
wholesale reform package at this time.14
Accordingly, this Final Rule addresses
only the two proposed exemptions from
the trade execution requirement linked
to the swap clearing requirement’s
exemptions and exceptions under part
50, such as the end-user exception
under Commission regulation 50.50, the
exemption for co-operatives under
Commission regulation 50.51, and the
inter-affiliate exemption under
Commission regulation 50.52.15
Additional targeted improvements to
the swap trading regulatory framework
have been and will continue to be made
via discrete rulemakings.16

B. Summary of the Final Rule

The Final Rule establishes two
exemptions from the trade execution
requirement for swaps, both of which
are linked to the Commission’s
exemptions from, and exceptions to, the
swap clearing requirement. The first
such trade execution requirement
exemption applies to a swap that
qualifies for, and meets the associated
requirements of, any exception or
exemption under part 50 of the
Commission’s regulations. The second
codifies relief provided under CFTC
Letter No. 17—67, and prior staff

Proposed Rule and recommending targeted rather
than comprehensive changes to the swap trading
framework); Comment Letter from IATP at 3—4
(Mar. 15, 2019) (same); Comment Letter from
Securities Industry and Financial Markets
Association at 1 (Mar. 15, 2019) (‘“SIFMA Letter”)
(same); Comment Letter from SIFMA Asset
Management Group at 1 (Mar. 15, 2019) (same);
Comment Letter from Tradeweb Markets LLC at 1—
2 (Mar. 14, 2019) (“Tradeweb Letter”) (same);
Comment Letter from Wellington Management
Company LLP at 1 (Mar. 15, 2019) (same); see also
Comment Letter from Futures Industry Association
at 7-9 (Mar. 15, 2019) (“FIA Letter”) (stating that
proposed market reforms “would present tall
operational challenges and impose substantial costs
on all market participants”); Comment Letter from
Commodity Markets Council at 2 (Mar. 15, 2019)
(same).

14]n addition, the Proposed Rule addressed a
number of SEF operational challenges arising from
incongruities between the 2013 SEF Rules and
existing technology and market practice. Proposed
solutions to these operational challenges also
received broad support from commenters. The
Commission finalized certain of these proposals in
a parallel rulemaking.

15 See infra note 23.

16 For example, the Commission recently codified
staff no-action relief related to block trades, error
trades, and package transactions. See Real-Time
Public Reporting Requirements, 85 FR 75422 (Nov.
25, 2020) (codifying stat no-action relief related to
block trades). The adopting release codifying staff
no-action relief related to package transactions and
error trades is available on the Commission’s
website at https://www.cftc.gov/media/5276/
votingdraft111820b/download.

letters,” and applies to a swap that is
entered into by eligible affiliate
counterparties and cleared, regardless of
the affiliates’ ability to claim the inter-
affiliate clearing exemption under
§50.52 of the Commission’s regulations.

II. Part 36—Trade Execution
Exemptions Linked to Swap Clearing
Requirement Exceptions and
Exemptions

A. Background and Proposed Rule

CEA section 2(h)(8) specifies that
swap transactions that are excepted
from the clearing requirement pursuant
to CEA section 2(h)(7) are not subject to
the trade execution requirement.1® CEA
section 2(h)(7)(C)(i), which is codified
in Commission regulation 50.50, is
known as the “end-user exception” and
provides an exception from the swap
clearing requirement if one of the
counterparties to the transaction (i) is
not a financial entity; (ii) is using the
swap to hedge or mitigate commercial
risk; and (iii) notifies the Commaission as
to how it generally meets its financial
obligations associated with entering into
uncleared swaps.1® The Commission
adopted requirements under § 50.50 to
implement this exception.2® CEA
section 2(h)(7)(C)(ii) provided the
Commission with the authority to
consider whether to exempt from the
definition of “financial entity”’ small
banks, savings associations, farm credit
system institutions and credit unions.
The Commission exercised this
authority at the same time it

17 CFTC Letter No. 17-67, Re: Extension of No-
Action Relief from Commodity Exchange Act
Section 2(h)(8) for Swaps Executed Between Certain
Affiliated Entities that Are Not Exempt from
Clearing Under Commission Regulation 50.52 (Dec.
14, 2017) (“NAL No. 17-67""); CFTC Letter No. 16—
80, Re: Extension of No-Action Relief from
Commodity Exchange Act Section 2(h)(8) for Swaps
Executed Between Certain Affiliated Entities that
Are Not Exempt from Clearing Under Commission
Regulation 50.52 (Nov. 28, 2016); CFTC Letter No.
15-62, Re: Extension of No-Action Relief from
Commodity Exchange Act Section 2(h)(8) for Swaps
Executed Between Certain Affiliated Entities that
Are Not Exempt from Clearing Under Commission
Regulation 50.52 (Nov. 17, 2015); CFTC Letter No.
14-136, Re: Extension of No-Action Relief from
Commodity Exchange Act Section 2(h)(8) for Swaps
Executed Between Certain Affiliated Entities that
Are Not Exempt from Clearing Under Commission
Regulation 50.52 (Nov. 7, 2014); CFTC Letter No.
14-26, Time-Limited No-Action Relief from the
Commodity Exchange Act Section 2(h)(8) for Swaps
Executed Between Certain Affiliated Entities Not
Electing Commission Regulation § 50.52 (Mar. 6,
2014).

187 U.S.C. 2(h)(8)(B).

197 U.S.C. 2(h)(7).

2017 CFR 50.50. Among other things, § 50.50
establishes when a swap transaction is considered
to hedge or mitigate commercial risk; specifies how
to satisfy the reporting requirement; and exempts
small financial institutions from the definition of
“financial entity.” 17 CFR 50.50.


https://www.cftc.gov/media/5276/votingdraft111820b/download
https://www.cftc.gov/media/5276/votingdraft111820b/download
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promulgated the end-user exception
final rule.21

In contrast to swaps that are eligible
for the end-user exception, the
Commission’s regulations do not
specifically exempt from the trade
execution requirement swaps that are
not subject to the swap clearing
requirement based on other statutory
authority provisions. Pursuant to its
exemptive authority under CEA section
4(c), the Commission promulgated
additional exemptions from the clearing
requirement for swaps between certain
types of entities. Commission regulation
50.51 allows an “exempt cooperative”
to elect a clearing exemption for swaps
entered into in connection with loans to
the cooperative’s members.22
Commission regulation 50.52 provides a
clearing exemption for swaps between
eligible affiliate counterparties.23

At the time of the drafting of the
Proposed Rule, the Commission was in
the process of considering a proposal to
codify certain exemptions from the

210n May 12, 2020, the Commission proposed a
non-substantive change to § 50.50(d). The
Commission proposed to move the exception from
the clearing requirement for small banks, loan
associations, farm credit system institutions, and
credit unions under § 50.50(d) to a stand-alone
regulation, namely § 50.53. Swap Clearing
Requirement Exemptions, 85 FR 27955, 27962-63
(May 12, 2020). The Commission adopted this
proposal on November 2, 2020. See Swap Clearing
Requirement Exemptions, 85 FR 76428 (Nov. 30,
2020). Those regulations are now codified in
Commission regulation 50.53.

2217 CFR 50.51. The exemption permits a
qualifying exempt cooperative to elect not to clear
swaps that are executed in connection with
originating a loan or loans for the members of the
cooperative, or hedging or mitigating commercial
risk related to member loans or arising from swaps
related to originating loans for members. 17 CFR
50.51(b)(1)—(2).

2317 CFR 50.52. Counterparties have “eligible
affiliate counterparty’’ status if: (i) One
counterparty, directly or indirectly, holds a majority
ownership interest in the other counterparty, and
the counterparty that holds the majority interest in
the other counterparty reports its financial
statements on a consolidated basis under Generally
Accepted Accounting Principles or International
Financial Reporting Standards, and such
consolidated financial statements include the
financial results of the majority-owned
counterparty; or (ii) a third party, directly or
indirectly, holds a majority ownership interest in
both counterparties, and the third party reports its
financial statements on a consolidated basis under
Generally Accepted Accounting Principles or
International Financial Reporting Standards, and
such consolidated financial statements include the
financial results of both of the swap counterparties.
17 CFR 50.52(a)(1)(i)—-(ii). To elect the exemption,
such counterparties must also meet additional
conditions, including documentation requirements;
centralized risk management requirements;
reporting requirements; and a requirement to clear
outward-facing swaps that are of a type identified
in the Commission’s clearing requirement (subject
to applicable exceptions, exemptions, and
alternative compliance frameworks). 17 CFR
50.52(b)—(c).

clearing requirement.24 The Proposed
Rule applied the Commission’s section
4(c) exemptive authority to create an
explicit exemption from the trade
execution requirement for any future
exceptions to, or exemptions from, the
clearing requirement under part 50.25

Proposed § 36.1(c) established an
exemption to the trade execution
requirement for swap transactions for
which an exception or exemption has
been elected pursuant to part 50. The
Proposed Rule also indicated that the
trade execution requirement would not
apply to swap transactions for which a
future exemption has been adopted by
the Commission under part 50.

Proposed § 36.1(e) established a
separate exemption from the trade
execution requirement that may be
elected by eligible affiliate
counterparties to a swap submitted for
clearing, notwithstanding the eligible
affiliate counterparties’ option to elect a
clearing exemption pursuant to § 50.52.
Eligible affiliate counterparties may rely
on this exemption from the trade
execution requirement regardless of
their decision not to elect the inter-
affiliate clearing exemption and instead
clear the swap.

The Commission has determined that
these two exemptions are consistent
with the objectives of CEA section 4(c).
The following sections address the
exemptions in turn.

B. Trade Execution Requirement
Exemption for Swaps Eligible for a
Clearing Requirement Exception or
Exemption Under Part 50

1. Summary of Comments

The Commission received several
comments on the proposed regulations
to codify exemptions to the trade
execution requirement for swaps that
are not subject to the clearing
requirement under part 50. JBA
expressed support for the proposed

24 F.g., Swap Clearing Requirement Exemptions,
85 FR 27955 (May 12, 2020) (proposing to exempt
from the clearing requirement swaps entered into
by central banks, sovereign entities, international
financial institutions (“IFIs), bank holding
companies, savings and loan holding companies,
and community development financial
institutions); Amendments to the Clearing
Exemption for Swaps Entered into by Certain Bank
Holding Companies, Savings and Loan Holding
Companies, and Community Development
Financial Institutions, 83 FR 44001 (Aug. 29, 2018).
As noted above, the Commission adopted the May
12, 2020 proposal on November 2, 2020. Swap
Clearing Requirement Exemptions, 85 FR 76428
(Nov. 30, 2020). See also Proposed Rule at 62038
(discussing the proposed exemption from the
clearing requirement for swaps entered by eligible
bank holding companies, savings and loan holding
companies, and community development financial
institutions).

25 Proposed Rule at 62038.

exemption.2é Citadel also expressed
support for the exemption for swap
transactions that are currently subject to
a clearing exception or exemption.
However, Citadel stated that the
Commission should not preemptively
grant a trade execution requirement
exemption for swaps falling under
future clearing exceptions or
exemptions, but rather should consider
additional future trade execution
requirement exemptions on a case-by-
case basis.2” In addition, Citadel
recommended that participants be
required to actually elect the clearing
exemption in order to be eligible for the
corresponding exemption from the trade
execution requirement.

In addition to the proposed
exemptions for swaps not subject to the
clearing requirement, Blackrock, ISDA,
SIFMA, and GFXD requested an
exemption from the trade execution
requirement that would apply in
instances where a SEF outage or system
disruption or limited hours of operation
prevent participants from complying
with the requirement.28 Some
commenters also requested additional
exemptions from the trade execution
requirement for block trades and
package transactions, such as package
transactions that include a futures
component.2® Mercaris separately
requested exemptions from the trade
execution requirement for swaps that
are based on new agricultural assets or
have a notional value not exceeding $5
billion, on the grounds that the
Proposed Rule would have an adverse
impact on small swaps broking entities
due to its expansion of the types of
swaps that are subject to the trade
execution requirement (to include all
swaps that are required to be cleared) as
well as the types of entities that are
required to register as SEFs (to include
trading platforms operated by swaps
broking entities).30

2. Final Rule: CEA Section 4(c)
Authority and Standards

For the purposes of promoting
responsible economic or financial

26JBA Letter at 4.

27 Citadel Letter at 40—41.

28 See Comment Letter from Blackrock at 2 (Mar.
15, 2019) (“Blackrock Letter”’); Comment Letter
from International Swaps and Derivatives
Association, Inc. at 11 (Mar. 15, 2019) (“ISDA
Letter”); SIFMA Letter at 14; Comment Letter from
the Global Foreign Exchange Division of the Global
Financial Markets Association at 5 (Mar. 15, 2019)
(“GFXD Letter”).

29 See ISDA Letter at 11, Appendix at 5; SIFMA
Letter at 13—14; GFXD Letter at 5-6; Tradeweb
Letter at 6; FIA Letter at 15, Comment Letter from
Vanguard at 2 (Mar. 15, 2019).

30 Comment Letter from Mercaris at 1-2 (Mar. 4,
2019) (“Mercaris Letter”).
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innovation and fair competition,3? CEA
section 4(c) provides the Commission
with the authority to exempt any
agreement, contract, or transaction from
any CEA provision, subject to specified
factors. Specifically, the Commission
must first determine that (i) the
requirement should not be applied to
the agreement, contract, or transaction
for which the exemption is sought; (ii)
the exemption would be consistent with
the public interest and the purposes of
[the Act]; (iii) the agreement, contract,
or transaction at issue will be entered
into solely between appropriate
persons; 32 and (iv) the agreement,
contract, or transaction at issue will not
have a material adverse effect on the
ability of the Commission or exchange
to discharge its regulatory or self-
regulatory duties under the Act.33

For the reasons stated below, the
Commission believes that the trade
execution requirement should not be
applied to a swap transaction that is
eligible for a clearing requirement
exception or exemption under part 50,
and that the exemption from the trade
execution requirement is in the public
interest and consistent with the CEA in
such circumstances.

The Commission has determined to
finalize the exemption largely as
proposed, renumbered as § 36.1(b).34 As

317 U.S.C. 6(c)(1). CEA section 4(c)(1) is intended
to allow the Commission to “provid[e] certainty and
stability to existing and emerging markets so that
financial innovation and market development can
proceed in an effective and competitive manner.”
House Conf. Report No. 102-978, 102d Cong. 2d
Sess. at 81 (Oct. 2, 1992), reprinted in 1992
U.S.C.C.A.N. 3179, 3213.

327 U.S.C. 6(c)(3). CEA section 4(c)(3) includes a
number of specified categories of persons within
‘“appropriate persons” that are deemed as
appropriate to enter into swaps exempted pursuant
to CEA section 4(c). This includes persons the
Commission determines to be appropriate in light
of their financial profile or other qualifications, or
the applicability of appropriate regulatory
protections. As noted below, for purposes of the
Final Rule’s section 4(c) exemptions, the
Commission has determined that eligible contract
participants as defined in CEA section 1a are
‘“‘appropriate persons.”’

337 U.S.C. 6(c)(2). Notwithstanding the adoption
of exemptions from the Act, the Commission
emphasizes that their use is subject to the
Commission’s anti-fraud and anti-manipulation
enforcement authority. In this connection,
§50.10(a) prohibits any person from knowingly or
recklessly evading or participating in, or
facilitating, an evasion of CEA section 2(h) or any
Commission rule or regulation adopted thereunder.
17 CFR 50.10(a). Further, § 50.10(c) prohibits any
person from abusing any exemption or exception to
CEA section 2(h), including any associated
exemption or exception provided by rule,
regulation, or order. 17 CFR 50.10(c).

34 The Commission recently adopted a final rule
which adopted an exemption from the trade
execution requirement under § 36.1(a) of the
Commission’s regulations to establish an exemption
to the trade execution requirement for swap
transactions that are components of a “New

modified in this adopting release for
additional clarity and consistency,
§36.1(b) will apply to any swap
transaction that qualifies for the
exception under section 2(h)(7) of the
Act or an exception or exemption under
part 50 of this chapter, and for which
the associated requirements are met.35
As discussed below, applying the trade
execution requirement to swaps that are
eligible for an exception to or exemption
from the clearing requirement, or are
otherwise not subject to the clearing
requirement, is not consistent with
section 2(h)(8) of the CEA and would
impose additional burdens on market
participants that would be required to
incur the costs and burdens of SEF or
DCM onboarding and execution. For
example, a counterparty that determines
not to clear a swap pursuant to a part
50 exemption, but otherwise remains
subject to the trade execution
requirement, may be limited in where it
may trade or execute that swap and
subsequently incur costs and
operational burdens related to SEF or
DCM onboarding and trading. Therefore,
the Commission believes swaps that are
excepted or exempted from the clearing
requirement should also be exempted
from the trade execution requirement.
In response to Citadel’s comment that
swaps subject to future exemptions from
the clearing requirement should not
automatically be eligible for an
exemption from the trade execution
requirement, the Commission notes that
Congress expressly chose to link the
statutory exemption from the trade
execution requirement under CEA
section 2(h)(8) to the 2(h)(7) exemption
from the clearing requirement.
Therefore, as explained elsewhere, the
Commission considers it appropriate to
follow this statutory intent with respect
to the trade execution requirement and
recognize that any swaps eligible for an
exemption from the clearing
requirement should qualify for an
exemption from the trade execution
requirement. The Commission notes
that, consistent with the statutory
restrictions on the use of its CEA section
4(c) authority, it has been judicious in
issuing clearing exceptions and
exemptions, and will continue to be so
particularly in light of this linking of
clearing exceptions and exemptions
with the trade execution exemption.

Issuance Bond” package transaction. See supra note
11.

35 For avoidance of doubt, the Commission makes
clear that swap transactions that qualify for a swap
clearing requirement exception or exemption under
subparts C and D of part 50, and for which the
associated requirements are met, are eligible for the
exemption from the trade execution requirement
under renumbered § 36.1(b).

Additionally, while the Final Rule
automatically makes swaps that are
eligible for future exemptions from, and
exceptions to, the clearing requirement
eligible for this exemption from the
trade execution requirement, nothing in
the Final Rule limits a future
Commission’s ability to issue new
clearing exemptions or exceptions but
still require compliance with CEA
section 2(h)(8) by amending this
exemption. Given the limited nature of
these part 50 exceptions and
exemptions, the Commission does not
believe that this approach with regard to
the trade execution requirement will
diminish swaps market transparency or
liquidity in a manner likely to implicate
systemic risk concerns.

Commenters’ requests for additional
exemptions from the trade execution
requirement are outside the scope of the
current rulemaking. However, the
Commission will take these requests
under advisement for future
rulemakings.36

In its comments, Citadel also
recommended that participants be
required to elect the clearing exemption
in order to be eligible for this exemption
from the trade execution requirement.
The Commission notes that as proposed,
renumbered § 36.1(b) required that the
appropriate swap clearing requirement
exception or exemption be elected in
order to be eligible for this exemption.
However, since the Proposed Rule, the
Commission has adopted exemptions
from the swap clearing requirement
under part 50 that do not to need be
elected, but rather apply by virtue of the
status of a counterparty to the
transaction.37 In particular, the swap
clearing requirement exemptions for
swaps entered into by central banks,
sovereign entities, and IFIs apply by
virtue of a counterparty’s status as such
an entity.

Therefore, the Commission is
amending § 36.1(b) to state that section
2(h)(8) of the Act does not apply to a
swap transaction that qualifies for an
exception under section 2(h)(7) of the
Act or one or more of the exceptions or
exemptions under part 50 of chapter I of
title 17, and for which the associated
requirements are met. This amendment
will still require, as recommended by
Citadel, that, where applicable, the

36In addition, the Commission notes that
Mercaris grounded its exemption requests on a
concern that the Proposed Rule’s expansion of the
trade execution and SEF registration requirements
would adversely affect small swaps broking entities.
Because the Final Rule would not enact either of
the changes that Mercaris cited as likely to
adversely affect small swaps broking entities, the
Commission assumes that Mercaris’ exemption
requests are inapplicable to the Final Rule.

37 See supra note 24.
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relevant swap clearing requirement
exception or exemption be elected in
order to be eligible for this exemption.
In addition, the amendment also
reflects, as discussed above, that there
are certain swap clearing requirement
exemptions that are not required to be
elected. However, the Commission notes
that consistent with Citadel’s comment,
this amendment would still require that
all associated requirements of the
relevant swap clearing requirement
exception or exemption be met in order
to be eligible for this exemption.

Under § 36.1(b), swap transactions
would still be entered into solely
between eligible contract participants
(“ECPs”’),38 whom the Commission
believes, for purposes of this Final Rule,
to be appropriate persons. The scope of
this exemption is limited and applies to
transactions that are already excepted or
exempted from the swap clearing
requirement. Further, transactions
subject to this exemption are still
subject to the Commission’s reporting
requirements under parts 43 and 45.
Therefore, the Commission will still be
able to conduct oversight and
surveillance of the transactions covered
by the exemption. For these reasons, the
Commission believes that the exemption
would not have a material adverse effect
on the ability of the Commission or any
SEF or DCM to discharge its regulatory
or self-regulatory responsibilities under
the CEA and the Commission’s
regulations.

C. Trade Execution Exemption for
Swaps Between Eligible Affiliate
Counterparties

1. Proposed Rule

The Proposed Rule proposed to create
anew § 36.1(e) to establish an
exemption from the trade execution
requirement for swaps between certain
affiliates that are submitted for clearing.
Counterparties are eligible to elect the
exemption if they meet the conditions
set forth under § 50.52(a) for “eligible
affiliate counterparty’ status.39

The Commission has previously
stated that transactions subject to the
inter-affiliate exemption from the swap
clearing requirement are exempt from
the trade execution requirement.49 In
accordance with time-limited no-action
relief granted by Commission staff,
counterparties that meet the “eligible

387 U.S.C. 2(e) (providing that it shall be
unlawful for any person, other than an eligible
contract participant, to enter into a swap unless the
swap is entered into on, or subject to the rules of,

a board of trade designated as a contract market).

39 See supra note 23 (describing requirements for
meeting “eligible affiliate counterparty” status).

40 MAT Final Rule, 78 FR 33606, 33606 n. 1 (June
4,2013).

affiliate counterparty” definition under
§50.52(a), but do not claim the inter-
affiliate clearing requirement exemption
may execute swaps away from a SEF or
DCM that are otherwise subject to the
trade execution requirement.4* CFTC
staff has granted relief to address the
difficulty cited by market participants in
executing inter-affiliate swap
transactions through the required
methods of execution prescribed for
swaps subject to the trade execution
requirement under § 37.9, i.e., Order
Book and RFQ, and subpart J of part 38
of the Commission’s regulations. In
particular, executing these transactions
via competitive means of execution
would be difficult because inter-affiliate
swaps generally are not intended to be
executed on an arm’s-length basis or
based on fully competitive pricing.42
Rather, such swaps are used to manage
risk among and between affiliates and
are subject to internal accounting
processes.

In the 2013 rulemaking adopting the
inter-affiliate exemption from the
clearing requirement, commenters
explained that corporate groups often
use a single affiliate to face the swap
market on behalf of multiple affiliates
within the group, which permits the
corporate group to net affiliates’ trades.
This netting effectively reduces the
overall risk of the corporate group and
the number of open swap positions with
external market participants, which in
turn reduces operational, market,
counterparty credit, and settlement
risk.43 Market participants have asserted
that requiring these swap transactions to
be executed through a SEF or DCM
would impose unnecessary costs and
inefficiencies without any of the related
benefits associated with competitive
means of execution.* Accordingly, the
Commission sought through the
Proposed Rule to provide permanent
relief from the trade execution
requirement for eligible affiliate
counterparties.

2. Summary of Comments

JBA expressed support for the
proposed exemption on the grounds that
inter-affiliate transactions “do not
necessarily seek competitive pricing,
but are generally based on intra-group
risk management and trading
strategies.”” 45 Citadel generally
supported the proposed exemption but
recommended that participants be

41 See supra note 17.

42 See NAL No. 17-67 at 2.

43 Clearing Exemption for Swaps Between Certain
Affiliated Entities, 78 FR 21750, 21753-54 (Apr. 11,
2013).

44 NAL No. 17-67 at 2.

45]BA Letter at 4.

required to actually elect the clearing
exemption in order to be eligible for the
corresponding exemption from the trade
execution requirement.46

3. Final Rule: CEA Section 4(c)
Authority and Standard

The Commission believes that
exempting an inter-affiliate swap from
the trade execution requirement is
consistent with the objectives of CEA
section 4(c) regardless of whether or not
it has been submitted for clearing. For
the reasons discussed below, the
Commission has determined to finalize
this exemption as proposed,
renumbered as § 36.1(c).

As noted above, these transactions are
not intended to be arm’s-length, market-
facing, or competitively executed under
any circumstance, irrespective of the
type of swap involved. Therefore, these
transactions would not contribute to the
price discovery process if executed on a
SEF or a DCM. The statutory purposes
of the swaps trading regulatory regime
are ‘‘to promote the trading of swaps on
swap execution facilities and to
promote pre-trade price transparency in
the swaps market.” 47 The Commission
does not believe that these dual
purposes are served by requiring on-SEF
trading of swaps that will not contribute
to the price discovery process. The
Commission therefore agrees with
commenters that subjecting these types
of transactions to the trade execution
requirement confers little if any benefit
to the overall swaps market.

The Commission recognizes the
efficiency benefits associated with
entering into inter-affiliate swaps via
internal processes and acknowledges
that applying the trade execution
requirement to such transactions could
inhibit affiliated counterparties from
efficiently executing these types of
transactions for risk management,
operational, and accounting purposes.
The Commission therefore believes this
trade execution requirement exemption
would promote economic and financial
innovation by allowing affiliated
counterparties to efficiently utilize the
risk management approach that best
suits their specific needs, including
with respect to decisions regarding
whether to clear inter-affiliate swaps,
without being unduly influenced by
whether that choice would require them
to execute swaps on a SEF or DCM.

In response to Citadel’s comment, the
Commission has determined not to
require affiliate counterparties to elect
the inter-affiliate exemption under
§50.52 in order to claim the

46 Citadel Letter at 41.
477 U.S.C. 7b-3(e) (emphasis added).
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concomitant trade execution
exemption.*8 Promoting central clearing
of standardized swaps is a key objective
of the G-20 commitments set out at the
2009 Pittsburgh Summit, as
implemented by Section 2(h) of the
CEA.49 A rule requiring counterparties
to elect not to clear a swap in order to
claim a trade execution requirement
exemption would frustrate this purpose.
Moreover, the Commission finds this
exemption appropriate for
counterparties that meet the definition
of “eligible affiliate counterparty” but
decide to clear the swap perhaps
because they recognize a benefit from
clearing or they do not want to satisfy
the other conditions of § 50.52 that are
required to elect that exemption from
the clearing requirement.

As explained previously, the
Commission recognizes the benefits of
inter-affiliate swap transactions,
including their contributions to efficient
risk management within corporate
groups. Given that inter-affiliate trades
are not executed on a competitive basis
and therefore do not contribute to
meaningful price discovery, the
Commission does not believe that
subjecting such transactions to the trade
execution requirement would provide
any benefit to the swaps markets that
would justify the costs and burdens of
such a requirement, which may
discourage corporate groups from using
these transactions as part of an effective
risk-management strategy.

For these reasons, the exemption from
the trade execution requirement for
affiliated counterparties is appropriate
and consistent with the public interest
and purposes of the CEA. This
exemption is limited to transactions
between eligible affiliate counterparties.
The transactions subject to this
exemption are still required to be
reported under the Commission’s
regulatory reporting requirements under
part 45. Therefore, the Commission will
still be able to conduct oversight and
surveillance of the transactions covered
by the exemption. For these reasons, the
Commission does not believe that it
would have a materially adverse effect
on the ability of the Commission or any
SEF or DCM to discharge its regulatory

48 As noted above, the Commission previously
determined that swaps for which the counterparties
claim the inter-affiliate clearing exemption are not
subject to the trade execution requirement. Supra
note 37 and accompanying text.

49 See Leaders’ Statement at the Pittsburgh
Summit (Sept. 24-25, 2009), available at https://
www.treasury.gov/resource-center/international/g7-
g20/Documents/pittsburgh_summit_leaders_
statement_250909.pdf (stating that standardized
derivatives should be centrally cleared and should
be traded on exchanges or electronic trading
platforms where appropriate).

or self-regulatory duties under the CEA.
Finally, under the exemption, swap
transactions would still be entered into
solely between ECPs, whom the
Commission believes, for purposes of
this Final Rule, to be appropriate
persons.

III. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”)5° requires Federal agencies, in
promulgating regulations, to consider
the impact of those regulations on small
businesses. The regulations adopted
herein will affect SEFs, DCMs, and
ECPs. The Commission has previously
established certain definitions of “small
entities” to be used by the Commission
in evaluating the impact of its
regulations on small entities in
accordance with the RFA.51 The
Commission previously concluded that
SEFs and DCMs are not small entities
for the purpose of the RFA.52 The
Commission has also previously stated
its belief that ECPs 53 as defined in
section 1a(18) of the CEA,54 are not
small entities for purposes of the RFA.55

As noted above, one commenter,
Mercaris, stated that the Proposed Rule
would have an adverse impact on small
swaps broking entities due to its
expansion of the types of swaps that are
subject to the trade execution
requirement (to include all swaps that
are required to be cleared) as well as the
types of entities that are required to
register as SEFs (to include trading
platforms operated by swaps broking
entities). Mercaris accordingly requested
exemptions from the trade execution
requirement for swaps that are based on
new agricultural assets or have a
notional value not exceeding $5 billion,
and stated that a failure to provide such
exemptions would violate the RFA.56
Because the Final Rule would not adopt
either of the changes that Mercaris cited
as having an adverse impact on small
swaps broking entities, Mercaris’s
exemption requests and statements

505 U.S.C. 601 et seq.

5147 FR 18618-18621 [Apr. 30, 1982).

52 SEF Core Principles Final Rule, 78 FR 33476,
33548 (]une 4,2013) (Citing 47 FR 18618, 18621
(Apr. 30, 1982) (discussing DCMs)); 66 FR 42256,
42268 (Aug. 10, 2001) (discussing derivatives
transaction execution facilities, exempt commercial
markets, and exempt boards of trade); and 66 FR
45604, 45609 (Aug. 29, 2001) (discussing registered
derivatives clearing organizations (“DCOs”))).

5317 CFR 37.703.

547 U.S.C. 1(a)(18).

5566 FR 20740, 20743 (Apr. 25, 2001) (stating that
ECPs by the nature of their definition in the CEA
should not be considered small entities).

56 Mercaris Letter at 1-2.

regarding the RFA are inapplicable to
the Final Rule.

Therefore, the Chairman, on behalf of
the Commission, hereby certifies,
pursuant to 5 U.S.C. 605(b), that the
regulations will not have a significant
economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”) 57 imposes certain
requirements on Federal agencies
(including the Commission) in
connection with conducting or
sponsoring any ‘“‘collection of
information,” 58 as defined by the PRA.
Among its purposes, the PRA is
intended to minimize the paperwork
burden to the private sector, to ensure
that any collection of information by a
government agency is put to the greatest
possible use, and to minimize
duplicative information collections
across the government.59

The PRA applies to all information,
regardless of form or format, whenever
the government is obtaining, causing to
be obtained, or soliciting information,
and includes required disclosure to
third parties or the public, of facts or
opinions, when the information
collection calls for answers to identical
questions posed to, or identical
reporting or recordkeeping requirements
imposed on, ten or more persons.6° The
PRA requirements have been
determined to include not only
mandatory, but also voluntary
information collections, and include
both written and oral
communications.6!

The Final Rule establishes two
exemptions from the trade execution
requirement. The Final Rule will not
create any new, or revise any existing,
collections of information under the
PRA. Therefore, no information
collection request has been submitted to
the Office of Management and Budget
for review.

C. Cost-Benefit Considerations

1. Introduction

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its actions before
promulgating a regulation under the
CEA or issuing certain orders.52 Section
15(a) further specifies that the costs and

5744 U.S.C. 3501 et seq.

58 For purposes of this PRA discussion, the terms
“information collection” and “collection of
information’ have the same meaning, and this
section will use the terms interchangeably.

5944 U.S.C. 3501.

6044 U.S.C. 3502.

615 CFR 1320.3(c)(1).

627 U.S.C. 19(a).


https://www.treasury.gov/resource-center/international/g7-g20/Documents/pittsburgh_summit_leaders_statement_250909.pdf
https://www.treasury.gov/resource-center/international/g7-g20/Documents/pittsburgh_summit_leaders_statement_250909.pdf
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benefits shall be evaluated in light of the
following five broad areas of market and
public concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations.

2. Background

The Commission is amending § 36.1
to codify two exemptions from the trade
execution requirement for swaps. As
noted, the trade execution requirement
applies to any swap that is subject to the
swap clearing requirement and has been
“made available to trade” by a SEF or
DCM pursuant to § 37.10 or § 38.12. The
first trade execution requirement
exemption applies to a swap transaction
that qualifies for an exception to, or
exemption from, the clearing
requirement under part 50 of the
Commission’s regulations, and for
which the associated requirements are
met. The second applies to a swap that
is entered into by eligible affiliate
counterparties and cleared, regardless of
the affiliates’ decision not to claim the
inter-affiliate clearing exemption under
§50.52 of the Commission’s regulations
and instead clear the swap.

The baseline against which the
Commission considers the costs and
benefits of this Final Rule is the
statutory and regulatory requirements of
the CEA and Commission regulations
now in effect, in particular CEA section
2(h)(8) and certain rules in part 37 of the
Commission’s regulations. The
Commission, however, notes that as a
practical matter certain market
participants, such as eligible affiliates
and non-financial end-users, have
adopted trade execution practices
consistent with this Final Rule based
upon statutory provisions or no-action
relief provided by Commission staff that
is time-limited in nature.63 As such, to
the extent that market participants have
relied on statutory provisions to provide
an exception from the trade execution
requirement or relevant staff no-action
relief, the actual costs and benefits of
the Final Rule may not be as significant.

In some instances, it is not reasonably
feasible to quantify the costs and
benefits with respect to certain factors,
for example, price discovery or market
integrity. Notwithstanding these types
of limitations, however, the Commission
otherwise identifies and considers the
costs and benefits of these rules in
qualitative terms. The Commission did
not receive any comments from
commenters which quantified or

63 See NAL No. 17-67.

attempted to quantify the costs and
benefits of the Proposed Rule.

The following consideration of costs
and benefits is organized according to
the rules and rule amendments adopted
in this release. For each rule, the
Commission summarizes the
amendments and identifies and
discusses the costs and benefits
attributable to such rule. The
Commission, where applicable, then
considers the costs and benefits of the
rules in light of the five public interest
considerations set out in section 15(a) of
the CEA.

The Commission notes that this
consideration of costs and benefits is
based on the understanding that the
swaps market functions internationally,
with many transactions involving U.S.
firms taking place across international
boundaries, with some Commission
registrants being organized outside of
the United States, with leading industry
members typically conducting
operations both within and outside the
United States, and with industry
members commonly following
substantially similar business practices
wherever located. Where the
Commission does not specifically refer
to matters of location, the discussion of
costs and benefits below refers to the
effects of the Final Rule on all swaps
activity subject to the new and amended
regulations, whether by virtue of the
activity’s physical location in the
United States or by virtue of the
activity’s connection with activities in,
or effect on, U.S. commerce under CEA
section 2(i).64

CEA section 2(h)(8) specifies that
swap transactions that are excepted
from the clearing requirement pursuant
to CEA section 2(h)(7) (described in
more detail above) are not subject to the
trade execution requirement.®> The
Commission adopted requirements
under § 50.50 to implement the end-user
exception under CEA section 2(h)(7).66

The Commission is adopting § 36.1(b)
to expressly exempt from the trade
execution requirement swaps that are
exempt from the clearing requirement

64 Section 2(i)(1) applies the swaps provisions of
both the Dodd-Frank Act and Commission
regulations promulgated under those provisions to
activities outside the United States that “have a
direct and significant connection with activities in,
or effect on, commerce of the United States[.]” 7
U.S.C. 2(i). Section 2(i)(2) makes them applicable to
activities outside the United States that contravene
Commission rules promulgated to prevent evasion
of the Dodd-Frank Act.

657 U.S.C. 2(h)(8)(B).

66 17 CFR 50.50. Among other things, § 50.50
establishes when a swap is being used to hedge or
mitigate commercial risk and specifies how to
satisfy the reporting requirement to elect such an
exception from the clearing requirement. 17 CFR
50.50.

pursuant to part 50 of the Commission’s
regulations. Part 50 exempts from the
clearing requirement swaps that have at
least one counterparty that is a certain
type of entity, including “exempt
cooperatives”, entities that qualify for
the statutory end-user exception,®” and
eligible affiliate counterparties.®8 In
addition, the Commission recently
adopted amendments to part 50
codifying additional clearing
exemptions for swaps entered into with
certain central banks, sovereign entities,
IFIs, bank holding companies, savings
and loan holding companies, and
community development financial
institutions.6°

3. Benefits and Costs

The Final Rule exempts from the
trade execution requirement swap
transactions between eligible affiliate
counterparties that elect to clear such
transactions, notwithstanding their
ability to elect the clearing exemption
under §50.52. Under the current rules,
inter-affiliate transactions are only
exempt from the trade execution
requirement if the eligible affiliate
counterparties elect not to clear the
transaction. However, eligible affiliate
counterparties that elect to clear their
inter-affiliate transactions are not
exempted from the trade execution
requirement despite these transactions
also not being intended to be price
forming or arm’s length and therefore
may not be suitable for trading on SEFs
or DCMs.

Therefore, the Final Rule treats
cleared and uncleared inter-affiliate
swap transactions the same with respect
to the trade execution requirement. The
Commission believes that this approach
will be beneficial because inter-affiliate
swap transactions do not change the
ultimate ownership and control of swap
positions (or result in netting), and
permitting them to be executed
internally (provided that they qualify for
the clearing exemption under existing
§50.52) may reduce costs relative to
requiring that they be executed on a SEF
or a DCM. Finally, the Commission
believes that this exemption may help
ensure that eligible affiliate
counterparties are not discouraged from
clearing their inter-affiliate swap
transactions in order not to have to trade
them on SEFs or DCMs subject to the
trade execution requirement, which may

67 This includes the exemption for qualifying
banks, savings associations, farm credit system
institutions, and credit unions in Commission
regulation 50.53.

68 See supra note 23 (describing requirements for
meeting “eligible affiliate counterparty” status).

69 See Swap Clearing Requirement Exemptions,
85 FR 76428 (Nov. 30, 2020).
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have systemic risk benefits.”0 Market
participants are currently realizing these
benefits pursuant to no-action relief and
as discussed below, inter-affiliate
volume in cleared swaps executed off-
exchange appears to be a significant
proportion of the overall swap volume
that would be subject to the trade
execution requirement in fixed-to-
floating interest rate swaps (“IRS”).

In an effort to estimate the scope of
the Final Rule, Commission staff
reviewed swap transaction data for
fixed-to-floating IRS for the week ending
September 18, 2020. Staff found that
approximately $496 billion notional
amount was traded in fixed-to-floating
IRS subject to the trade execution
requirement (“TER IRS”’) during that
week.”? A significant proportion of this
volume (approximately $176 billion
notional or 35% of the total) was in
swap transactions between eligible
affiliate counterparties. Of these inter-
affiliate trades, approximately $96
billion notional was uncleared and
approximately $80 billion notional was
cleared. About $3 billion in swap
transactions between eligible affiliate
counterparties was cleared and executed
on-SEF while the remaining $77 billion
in cleared inter-affiliate transactions in
TER IRS was cleared and traded off-
exchange pursuant to no-action relief.

The Final Rule also exempts swap
transactions that are excepted or
exempted from the clearing requirement
under part 50 from the trade execution
requirement. The Commission believes
that swap transactions which are
excepted or exempted from the clearing
requirement also benefit from
exemption from the trade execution
requirement, and that the same
reasoning that supports the clearing
exemptions supports an explicit
exemption from the trade execution
requirement. The Commission also
believes that exempting these
transactions from the trade execution
requirement is consistent with CEA
section 2(h)(8) and adoption of the Final
Rule may reduce transaction costs and
may permit some entities to avoid
incurring the costs associated with
onboarding on a SEF or DCM.

The Commission’s staff analysis
identified relatively little volume in
TER IRS that was marked as being
executed by end-users, $760 million
notional of which $10 million was
traded on-SEF and the rest traded off-

70 The Commission notes that the Division of
Market Oversight previously provided no-action
relief that mirrors this Final Rule so these benefits
may have already been realized. See NAL No. 17—
67.

71Total volume in fixed-to-floating IRS that week
was about $1.37 trillion notional.

exchange. However, it is unclear
whether the data captures all the TER
IRS trades executed by entities that are
trading TER IRS off-exchange pursuant
to the no-action relief. In a separate
analysis for the recently adopted
amendments to part 50, adopting
additional clearing exemptions, the
Commission found that that final rule
exempted only a small fraction of IRS
transactions from the clearing
requirement.”2 Since only a fraction of
IRS transactions are subject to the trade
execution requirement, the Commission
believes that the scope of swaps subject
to this Final Rule is significantly smaller
than the scope of swaps subject to the
recent amendments to part 50.

The Commission notes that some
swap transactions that are subject to the
trade execution requirement involving
entities that are eligible for existing
exemptions (or existing no-action relief)
are nevertheless executed on SEFs (as
permitted transactions without
restrictions on execution method) and
all market participants will continue to
have the option to execute on SEFs if
they determine that they obtain benefits
from trading on a SEF voluntarily.

The Commission believes that the
exemptions for certain swaps from the
trade execution requirement will not
impose new costs on market
participants or on SEFs and DCMs and,
since they are limited in scope and in
some instances involve affiliates and
thus are not arm’s-length transactions,
will not significantly detract from price
discovery or protection of market
participants and the public.

4. Section 15(a) Factors

a. Protection of Market Participants and
the Public

The Commission anticipates that the
exemptions for certain swaps from the
trade execution requirement should not
materially affect the protection of
market participants and the public. The
exemptions finalized today are intended
to establish that a limited set of swap
transactions which are otherwise subject
to the trade execution requirement may
occur off-exchange (or on-SEF as
permitted transactions). These
transactions include inter-affiliate swap
transactions and other swap

72 Specifically, the Commission found using DCO
data that during calendar year 2018, 16 IFIs entered
an estimated notional amount of $220 billion in
uncleared interest rate swaps pursuant to existing
no-action relief. During the same time period,
eligible bank holding companies and other eligible
financial institutions entered an estimated notional
amount of $235 million in uncleared interest rate
swaps pursuant to existing no-action relief. See
Swap Clearing Requirement Exemptions, 85 FR
76428, 76435 (Nov. 30, 2020).

transactions that are exempt under part
50 from the clearing requirement.

b. Efficiency, Competitiveness, and
Financial Integrity of the Markets

The Commission anticipates that the
exemptions from the trade execution
requirement, as discussed above, will
maintain the current efficiency of those
trades and thus maintain the financial
integrity of the counterparties consistent
with statutory intent. The Commission
believes that the exemptions under part
50 are appropriately tailored and thus,
should not materially affect the
competitiveness of the swap markets.
The Commission does not believe that
there would be a benefit to competition
in the swap markets if inter-affiliate
trades were required to trade on a SEF
or on a DCM since these trades merely
transfer positions between different
entities within the same corporate

group.
c. Price Discovery

While, as a general matter, the
Commission believes that price
discovery in swaps subject to the trade
execution requirement should occur on
SEFs or DCMs, the Commission
nevertheless believes that the
exemptions from the trade execution
requirement should not materially
impact price discovery in the U.S.
swaps markets. Most of the transactions
eligible for the exemptions, such as
inter-affiliate trades, are not price
forming, while others involve end-users
and similar entities.

d. Sound Risk Management Practices

The Commission anticipates that the
exemptions from the trade execution
requirement should not significantly
impair the furtherance of sound risk
management practices because firms
using the exemptions should continue
to be able to move swap positions
between affiliates, and to take advantage
of the statutory end-user exception from
the clearing requirement as well as the
exemptions from the clearing
requirement set forth in part 50. The
Commission observes that eligible
market participants have been engaging
in swaps activity consistent with this
Final Rule pursuant to statutory
provisions or CFTC staff no-action relief
and the practice has not been found to
impair risk management practices.

e. Other Public Interest Considerations

The Commission has not identified
any effects of the rules and the trade
execution requirement exemption on
other public interest considerations.
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5. Consideration of Alternatives

Commenters were generally
supportive of the Proposed Rule and
section 4(c) exemptions and
recommended only one viable
alternative.”3 Specifically, Citadel stated
that the Commission should not
preemptively grant a trade execution
exemption for swaps falling under
future clearing exemptions, but rather
should consider additional future
exemptions from the trade execution
requirement on a case-by-case basis. The
Commission is finalizing the rule
automatically granting such exemptions,
and as a consequence will consider the
costs and benefits in future rulemakings
of both any proposed clearing
exemption and the associated
exemption from the trade execution
requirement. Interested persons will
have the opportunity to comment on the
appropriateness of both exemptions.

D. Antitrust Considerations

CEA section 15(b) requires the
Commission to take into consideration
the public interest to be protected by the
antitrust laws and endeavor to take the
least anticompetitive means of
achieving the purposes of the Act, in
issuing any order or adopting any
Commission rule or regulation
(including any exemption under section
4(c) or 4c(b)), or in requiring or
approving any bylaw, rule, or regulation
of a contract market or registered futures
association established pursuant to
section 17 of the Act.”74

The Commission believes that the
public interest to be protected by the
antitrust laws is generally to protect
competition. The Commission requested
and did not receive comments on
whether the Proposed Rule implicates
any other specific public interest to be
protected by the antitrust laws. The
Commission has considered the Final
Rule to determine whether it is
anticompetitive and has identified no
significant anticompetitive effects.
Although the Final Rule exempts certain
swaps from the requirement to trade
competitively on a SEF or DCM, as
noted above, these exemptions are
narrowly circumscribed in scope, and
the Commission has determined the
exemptions to be in the public interest.
The Commission also notes that the
inter-affiliate transactions exempted
under new § 36.1(b) would not be
executed on a competitive, arm’s-length

73 As discussed above, commenters did
recommend several other potential Commission
actions that are outside the scope of this rulemaking
and are therefore not addressed in this
consideration of costs and benefits.

747 U.S.C. 19(b).

basis even if they were required to occur
on a SEF or DCM.

List of Subjects in 17 CFR Part 36

Trade execution requirement.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission amends 17 CFR
part 36 as follows:

PART 36—TRADE EXECUTION
REQUIREMENT

m 1. The authority citation for part 36
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 5, 6, 6¢, 7, 7a—
2, and 7b-3, as amended by Titles VII and
VIII of the Dodd-Frank Wall Street Reform
and Consumer Protection Act, Pub. L. 111—
203, 124 Stat. 1376 (2010).

m 2.In § 36.1, add paragraphs (b) and (c)
to read as follows:

§36.1 Exemptions to trade execution
requirement.
* * * * *

(b) Section 2(h)(8) of the Act does not
apply to a swap transaction that
qualifies for the exception under section
2(h)(7) of the Act or an exception or
exemption under part 50 of this chapter,
and for which the associated
requirements are met.

(c) Section 2(h)(8) of the Act does not
apply to a swap transaction that is
executed between counterparties that
have eligible affiliate counterparty
status pursuant to §50.52(a) of this
chapter even if the eligible affiliate
counterparties clear the swap
transaction.

Issued in Washington, DC, on December
23, 2020, by the Commission.
Christopher Kirkpatrick,
Secretary of the Commission.

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendices to Exemptions From Swap
Trade Execution Requirement—
Commission Voting Summary and
Commissioners’ Statements

Appendix 1—Commission Voting
Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.

Appendix 2—Statement of Concurrence
of Commissioner Rostin Behnam

More than two years ago, in November
2018, the Commission voted to propose a
comprehensive overhaul of the existing
framework for swap execution facilities

(SEFs).? Today, the Commission issues two
rules finalizing aspects of the SEF Proposal
and a withdrawal of the SEF Proposal’s
unadopted provisions. This is the final step
in a long road. Last month, the Commission
finalized rules emanating from the SEF
Proposal regarding codification of existing
no-action letters regarding, among other
things, package transactions.2 Today’s final
rules and withdrawal complete the
Commission’s consideration of the SEF
Proposal.

Back in November 2018, I expressed
concern that finalization of the SEF Proposal
would reduce transparency, increase
limitations on access to SEFs, and add
significant costs for market participants.? I
also noted that, while the existing SEF
framework could benefit from targeted
changes, particularly the codification of
existing no-action relief, the SEF framework
has in many ways been a success. I pointed
out that the Commission’s work to promote
swaps trading on SEFs has resulted in
increased liquidity, while adding pre-trade
price transparency and competition.
Nonetheless, I voted to put the SEF Proposal
out for public comment, anticipating that the
notice and comment process would guide the
Commission in identifying a narrower set of
changes that would improve the current SEF
framework and better align it with the
statutory mandate and the underling policy
objectives shaped after the 2008 financial
crisis.# More than two years and many
comment letters later, that is exactly what
has happened. The Commission has been
precise and targeted in its finalization of
specific provisions from the SEF Proposal
that provide needed clarity to market
participants and promote consistency,
competitiveness, and appropriate operational
flexibility consistent with the core principles.

In addition to expressing substantive
concerns about the overbreadth of the SEF
Proposal, I also voiced concerns that we were
rushing by having a comparatively short 75-
day comment period.? In the end, the
comment period was rightly extended, and
the Commission has taken the time necessary
to carefully evaluate the appropriateness of
the SEF Proposal in consideration of its
regulatory and oversight responsibilities and
the comments received. I think that the
consideration of the SEF Proposal is an
example of how the process is supposed to
work. When we move too quickly toward the
finish line and without due consideration of
the surrounding environment, we risk
making a mistake that will impact our
markets and market participants.

Finally, I would like to address the
Commission’s separate vote to withdraw the

1 Swap Execution Facilities and Trade Execution
Requirement, 83 FR 61946 (Nov. 30, 2018) (the
“SEF Proposal”).

2 Swap Execution Facility Requirements (Nov. 18,
2020), https://www.cftc.gov/PressRoom/
PressReleases/8313-20.

3 Statement of Concurrence of Commissioner
Rostin Behnam Regarding Swap Execution
Facilities and Trade Execution Requirement,
https://www.cftc.gov/PressRoom/
SpeechesTestimony/behnamstatement110518a.

41d.

51d.


https://www.cftc.gov/PressRoom/SpeechesTestimony/behnamstatement110518a
https://www.cftc.gov/PressRoom/SpeechesTestimony/behnamstatement110518a
https://www.cftc.gov/PressRoom/PressReleases/8313-20
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unadopted provisions of the SEF Proposal. In
the past, I have expressed concern with such
withdrawals by an agency that has
historically prided itself on collegiality and
working in a bipartisan fashion.6 In the case
of today’s withdrawal, the Commission has
voted on all appropriate aspects of the SEF
Proposal through three rules finalized during
the past month. The Commission has voted
unanimously on all of these rules, including
today’s decision to withdraw the remainder
from further consideration. While normally a
single proposal results in a single final rule,
in this instance, multiple final rules have
been finalized emanating from the SEF
Proposal. This could lead to confusion
regarding the Commission’s intentions
regarding the many unadopted provisions of
the SEF Proposal. Under such circumstances,
I think it is appropriate to provide market
participants with clarity regarding the SEF
Proposal. Accordingly, I will support today’s
withdrawal of the SEF Proposal. But rather
than viewing it as a withdrawal of the SEF
Proposal, I see it as an affirmation of the
success of the existing SEF framework and
the careful process to markedly improve the
SEF framework in a measured and thoughtful
way.

Appendix 3—Statement of
Commissioner Dan M. Berkovitz

I support the Commission’s decision to
withdraw its 2018 proposal to overhaul the
regulation of swap execution facilities
(“SEFs”)1 (“2018 SEF NPRM”) and proceed
instead with targeted adjustments to our SEF
rules (“Final Rules”). The two Final Rules
approved today will make minor changes to
SEF requirements while retaining the
progress we have made in moving
standardized swaps onto electronic trading
platforms, which has enhanced the stability,
transparency, and competitiveness of our
swaps markets.2

When the Commission issued the 2018 SEF
NPRM, I proposed that we enhance the
existing swaps trading system instead of
dismantling it. For example, I urged the
Commission to clarify the floor trader
exception to the swap dealer registration
requirement and abolish the practice of post-
trade name give-up for cleared swaps. I am
pleased that the Commission already has
acted favorably on both of those matters.
Today’s rulemaking represents a further
positive step in this targeted approach.

Many commenters to the 2018 SEF NPRM
supported this incremental approach,
advocating discrete amendments rather than
wholesale changes. Today, the Commission
is adopting two Final Rules that codify

6 Rostin Behnam, Commissioner, CFTC,
Dissenting Statement of Commissioner Rostin
Behnam Regarding Electronic Trading Risk
Principles (June 25, 2020), https://www.cftc.gov/
PressRoom/SpeechesTestimony/
behnamstatement062520b.

1 Swap Execution Facilities and Trade Execution
Requirement, 83 FR 61946 (Nov. 30, 2018).

2Dissenting Statement of Commissioner Dan M.
Berkovitz Regarding Proposed Rulemaking on Swap
Execution Facilities and Trade Execution
Requirement (Nov, 5, 2018), available at https://
www.cftc.gov/PressRoom/SpeechesTestimony/
berkovitzstatement110518a.

tailored amendments that received general
support from commenters. The first rule—
Swap Execution Facilities—amends part 37
to address certain operational challenges that
SEFs face in complying with current
requirements, some of which are currently
the subject of no-action relief or other
Commission guidance. The second rule—
Exemptions from Swap Trade Execution
Requirement—exempts two categories of
swaps from the trade execution requirement,
both of which are linked to exceptions to or
exemptions from the swap clearing
requirement.

Swap Execution Facilities: Audit Trail Data,
Financial Resources and Reporting, and
Requirements for Chief Compliance Officers

Commission regulations require a SEF to
capture and retain all audit trail data
necessary to detect, investigate, and prevent
customer and market abuses, which currently
includes identification of each account to
which fills are ultimately allocated.3
Following the adoption of these regulations,
SEFs represented that they are unable to
capture post-execution allocation data
because the allocations occur away from the
SEF, prompting CFTC staff to issue no-action
relief. Other parties, including DCOs and
account managers, must capture and retain
post-execution allocation information and
produce it to the CFTC upon request, and
SEF's are required to establish rules that
allow them obtain this allocation information
from market participants as necessary to
fulfill their self-regulatory responsibilities.
Given that staff is not aware of any regulatory
gaps that have resulted from SEFs’ reliance
on the no-action letter, codifying this
alternative compliance framework is
appropriate.

This Swap Execution Facility final rule
also will amend part 37 to tie a SEF’s
financial resource requirements more closely
to the cost of its operations, whether in
complying with core principles and
Commission regulations or winding down its
operations. Based on its experience
implementing the SEF regulatory regime, the
Commission believes that these amended
resource requirements—some of which
simply reflect current practice—will be
sufficient to ensure that a SEF is financially
stable while avoiding the imposition of
unnecessary costs. Additional amendments
to part 37, including requirements that a SEF
must prepare its financial statements in
accordance with U.S. GAAP standards,
identify costs that it has excluded in
determining its projected operated costs, and
notify the Commission within 48 hours if it
is unable to comply with its financial
resource requirements, will further enhance
the Commission’s ability to exercise it
oversight responsibilities.

Finally, this rule makes limited changes to
the Chief Compliance Officer (“CCO”)
requirements. As a general matter, I agree
that the Commission should clarify certain
CCO duties and streamline CCO reporting
requirements where information is
duplicative or not useful to the Commission.
Although the CCO requirements diverge

317 CFR 37.205(a), b(2)(iv).

somewhat from those for futures commission
merchants and swap dealers, the role of SEFs
is different and therefore, standardization is
not always necessary or appropriate. I expect
that the staff will continue to monitor the
effects of all of the changes adopted today
and inform the Commission if it believes
further changes to our rules are needed.

Exemptions From Swap Trade Execution
Requirement

Commodity Exchange Act (“CEA”) section
2(h)(8) specifies that a swap that is excepted
from the clearing requirement pursuant to
CEA section 2(h)(7) is not subject to the
requirement to trade the swap on a SEF.
Accordingly, swaps that fall into the
statutory swap clearing exceptions (e.g.,
commercial end-users and small banks) are
also excepted from the trading mandate.
However, the Commission has also exempted
from mandatory clearing swaps entered into
by certain entities (e.g., cooperatives, central
banks, and swaps between affiliates) using
different exemptive authorities from section
2(h)(7).

The Exemptions from Swap Trade
Execution Requirement final rule affirms the
link between the clearing mandate and the
trading mandate for swaps that are exempted
from the clearing mandate under authorities
other than CEA section 2(h)(7). The
additional clearing exemptions are typically
provided by the Commission to limited types
of market participants, such as cooperatives
or central banks that use swaps for
commercial hedging or have financial
structures or purposes that greatly reduce the
need for mandatory clearing and SEF trading.
In addition, limited data provided in the
release indicates that, at least up to this point
in time, these exempted swaps represent a
small percentage of the notional amount of
swaps traded.

This final rule also exempts inter-affiliate
swaps from the trade execution requirement.
These swaps are exempted from the clearing
requirement primarily because the risks on
both sides of the swap are, at least in some
respects, held within the same corporate
enterprise. As described in the final rule
release, these swaps may not be traded at
arms-length and serve primarily to move risk
from one affiliate to another within the same
enterprise. Neither market transparency nor
price discovery would be enhanced by
including these transactions within the trade
execution mandate. For these reasons, I am
approving the Exemptions from Swap Trade
Execution Requirement final rule as a
sensible exemption consistent with the
relevant sections of the CEA.

Conclusion

These two Final Rules provide targeted
changes to the SEF regulations based on
experience from several years of
implementing them. These limited changes,
together with the withdrawal of the
remainder of the 2018 SEF NPRM, effectively
leave in place the basic framework of the SEF
rules as originally adopted by the
Commission. This framework has enhanced
market transparency, improved competition,
lowered transaction costs, and resulted in
better swap prices for end users. While it


https://www.cftc.gov/PressRoom/SpeechesTestimony/berkovitzstatement110518a
https://www.cftc.gov/PressRoom/SpeechesTestimony/berkovitzstatement110518a
https://www.cftc.gov/PressRoom/SpeechesTestimony/berkovitzstatement110518a
https://www.cftc.gov/PressRoom/SpeechesTestimony/behnamstatement062520b
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may be appropriate to make other
incremental changes going forward, it is
important that we affirm the established
regulatory program for SEF's to maintain
these benefits and facilitate further expansion
of this framework.

I thank the staff of the Division of Market
Oversight for their work on these two rules
and their helpful engagement with my office.

[FR Doc. 2020-28943 Filed 2-10-21; 8:45 am]
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Treatment of Confidential Information
by the Mechanical Licensing Collective
and the Digital Licensee Coordinator

AGENCY: U.S. Copyright Office, Library
of Congress.
ACTION: Interim rule.

SUMMARY: The U.S. Copyright Office is
issuing an interim rule regarding the
protection of confidential information
by the mechanical licensing collective
and the digital licensee coordinator
under title I of the Orrin G. Hatch-Bob
Goodlatte Music Modernization Act.
After soliciting public comments
through a notification of inquiry and a
notice of proposed rulemaking, the
Office is now issuing interim
regulations identifying appropriate
procedures to ensure that confidential,
private, proprietary, or privileged
information contained in the records of
the mechanical licensing collective and
the digital licensee coordinator is not
improperly disclosed or used.

DATES: Effective March 15, 2021.

FOR FURTHER INFORMATION CONTACT:
Regan A. Smith, General Counsel and
Associate Register of Copyrights, by
email at regans@copyright.gov or Anna
B. Chauvet, Associate General Counsel,
by email at achau@copyright.gov. Each
can be contacted by telephone at (202)
707-8350.

SUPPLEMENTARY INFORMATION:

I. Background

On October 11, 2018, the president
signed into law the Orrin G. Hatch—-Bob
Goodlatte Music Modernization Act
(“MMA”’) which, among other things,
substantially modifies the compulsory
“mechanical” license for making and
distributing phonorecords of
nondramatic musical works under 17
U.S.C. 115.1 It does so by switching

1Public Law 115-264, 132 Stat. 3676 (2018).

from a song-by-song licensing system to
a blanket licensing regime administered
by a mechanical licensing collective
(“MLC”), which became available on
January 1, 2021 (the “license availability
date”). In July 2019, the Copyright
Office (the “Office”) designated an
entity to serve as the MLG, as required
by the MMA.2 Among other things, the
MLC is responsible for collecting and
distributing royalties under the blanket
license, engaging in efforts to identify
musical works embodied in particular
sound recordings and to identify and
locate the copyright owners of such
musical works, and administering a
process by which copyright owners can
claim ownership of musical works (or
shares of such works).3 It also must
“maintain the musical works database
and other information relevant to the
administration of licensing activities
under [section 115].” 4 The Office has
also designated a digital licensee
coordinator (“DLC”) to represent
licensees in proceedings before the
Copyright Royalty Judges (“CRJs”) and
the Office, to serve as a non-voting
member of the MLC, and to carry out
other functions.>

A. Regulatory Authority Granted to the
Office

The MMA specifically directs the
Office to “adopt regulations to provide
for the appropriate procedures to ensure
that confidential, private, proprietary, or
privileged information contained in the
records of the mechanical licensing
collective and digital licensee
coordinator is not improperly disclosed
or used, including through any
disclosure or use by the board of
directors or personnel of either entity,
and specifically including the
unclaimed royalties oversight
committee and the dispute resolution
committee of the mechanical licensing
collective.” ¢ The MMA additionally
makes several explicit references to the
Office’s regulations governing the
treatment of confidential and other
sensitive information, including with
respect to: (1) “all material records of
the operations of the [MLC]”’; 7 (2) steps

284 FR 32274 (July 8, 2019).

317 U.S.C. 115(d)(3)(C)E)(V).

4]d. at 115(d)(3)(C)(1)(IV).

51d. at 115(d)(5)(B); 84 FR 32274 (July 8, 2019);
see also 17 U.S.C. 115(d)(3)(D)(1)IV), (d)(5)(C).

617 U.S.C. 115(d)(12)(C).

71d. at 115(d)(3)(M)(i) (“The mechanical licensing
collective shall ensure that all material records . . .
are preserved and maintained in a secure and
reliable manner, with appropriate commercially
reasonable safeguards against unauthorized access,
copying, and disclosure, and subject to the
confidentiality requirements prescribed by the
Register of Copyrights under paragraph (12)(C) for

the MLC must take to “safeguard the
confidentiality and security of usage,
financial, and other sensitive data used
to compute market shares” when
distributing unclaimed accrued
royalties; 8 (3) steps the MLC and DLC
must take to “safeguard the
confidentiality and security of financial
and other sensitive data shared” by the
MLC with the DLC about significant
nonblanket licensees; 9 (4) voluntary
licenses administered by the MLC; 1° (5)
examination of the MLC’s “books,
records, and data” pursuant to audits by
copyright owners; 11 and (6)
examination of digital music providers’
“books, records, and data’” pursuant to
audits by the MLC.12

Beyond these specific directives,
Congress invested the Office with
“broad regulatory authority” 13 to
“conduct such proceedings and adopt
such regulations as may be necessary or
appropriate to effectuate the provisions
of [the MMA pertaining to the blanket
license].”” 14 The legislative history
contemplates that the Office will
“thoroughly review[]” 15 policies and
procedures established by the MLC and
its three committees, which the MLC is
statutorily bound to ensure are
“transparent and accountable,” 16 and
promulgate regulations that ““balancel ]
the need to protect the public’s interest
with the need to let the new collective
operate without over-regulation.” 17

Congress acknowledged that
“[allthough the legislation provides
specific criteria for the collective to
operate, it is to be expected that
situations will arise that were not
contemplated by the legislation,” and
that “[t]he Office is expected to use its
best judgement in determining the

a period of not less than 7 years after the date of
creation or receipt, whichever occurs later.”).

8]d. at 115(d)(3)())(1)(I1)(bb).

91d. at 115(d)(6)(B)(ii).

10]d. at 115(d)(11)(C)(iii).

111d. at 115(d)(3)(L)E)(I).

12]d. at 115(d)(4)(D)(i)(IT).

13H.R. Rep. No. 115-651, at 5-6 (2018); S. Rep.
No. 115-339, at 5 (2018); Report and Section-by-
Section Analysis of H.R. 1551 by the Chairmen and
Ranking Members of Senate and House Judiciary
Committees, at 4 (2018), https://www.copyright.gov/
legislation/mma_conference_report.pdf (‘“Conf.
Rep.”).

1417 U.S.C. 115(d)(12)(A).

15H.R. Rep. No. 115-651, at 5-6, 14; S. Rep. No.
115-339, at 5, 15; Conf. Rep. at 4, 12. The
Conference Report further contemplates that the
Office’s review will be important because the MLC
must operate in a manner that can gain the trust of
the entire music community, but can only be held
liable under a standard of gross negligence when
carrying out certain of the policies and procedures
adopted by its board. Conf. Rep. at 4.

1617 U.S.C. 115(d)(3)(D)(ix)(I)(aa).

17H.R. Rep. No. 115-651, at 5-6, 14; S. Rep. No.
115-339, at 5, 15; Conf. Rep. at 4, 12.


https://www.copyright.gov/legislation/mma_conference_report.pdf
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appropriate steps in those situations.” 18
Legislative history further states that
“[t]he Copyright Office has the
knowledge and expertise regarding
music licensing through its past
rulemakings and recent assistance to the
Committee[s] during the drafting of this
legislation.” 19 Accordingly, in
designating the MLC as the entity to
administer the section 115 license, the
Office stated that it “expects ongoing
regulatory and other implementation
efforts to. . . extenuate the risk of self-
interest,” and that “the Register intends
to exercise her oversight role as it
pertains to matters of governance.” 20

B. Rulemaking Background

On September 24, 2019, the Office
issued a notification of inquiry (“NOI”’)
seeking, among other things, public
input on any issues that should be
considered regarding the treatment of
confidential and other sensitive
information under the blanket license
regime.2! In response, the Office
received suggested regulatory language
from both the DLC and the MLC, and a
few comments about confidentiality
more generally from other stakeholders.
The MLC’s approach generally proposed
requiring the MLC and the DLC to
implement confidentiality policies to
prevent improper or unauthorized use
of various categories of confidential
information, but lacked specific
requirements for those policies or a
proposed definition of “confidential
information.” 22 By contrast, the DLC
contended that the MLC’s proposal, by
investing the MLC and DLC with broad
discretion to implement policies
regarding confidentiality, “would
inappropriately redelegate that authority
[granted to the Register] to itself and

18H.R. Rep. No. 115-651, at 14; S. Rep. No. 115—
339, at 15; Conf. Rep. at 12.

19H.R. Rep. No. 115-651, at 14; S. Rep. No. 115—
339, at 15; Conf. Rep. at 12.

2084 FR at 32280.

2184 FR 49966, 49973 (Sept. 24, 2019). All
rulemaking activity, including public comments, as
well as educational material regarding the Music
Modernization Act, can currently be accessed via
navigation from https://www.copyright.gov/music-
modernization/. Specifically, comments received in
response to the NOI are available at https://
beta.regulations.gov/document/COLC-2019-0002-
0001 and comments received in response to the
notice of proposed rulemaking are available at
https://beta.regulations.gov/document/COLC-2020-
0004-0001. Guidelines for ex parte
communications, along with records of such
communications, are available at https://
www.copyright.gov/rulemaking/mma-
implementation/ex-parte-communications.html.
References to these comments are by party name
(abbreviated where appropriate), followed by
“Initial NOI Comment,” “Reply NOI Comment,”
“NPRM Comment,” “Letter,” or “Ex Parte Letter,”
as appropriate.

22 See MLC Initial NOI Comment at 29-30, App.
H.

DLC.” 23 The DLC maintained that the
Office’s regulations should provide
necessary guidance, not merely give the
MLC and DLC discretion to create their
own policies.24

On April 22, 2020, the Office issued
a notice of proposed rulemaking
(“NPRM”) regarding the treatment of
confidential and other sensitive
information under the blanket license
regime, and solicited public comments
on the proposed rule, including
comments about the use of
confidentiality designations and
nondisclosure agreements.25 Overall,
the Office proposed to adopt specific
confidentiality regulations in order to
assure those providing confidential and
commercially sensitive information to
the MLC that this information will be
protected, as well as “provide the
ground rules for the relationship
between DLC, the MLC, and its
respective members.” 26 In response to
the proposed rule, the DLC found its
“basic framework” to be “sound.” 27
The MLC noted that “it is critical that
confidential information be maintained
with appropriate safeguards,” and
offered proposed adjustments to certain
provisions.28 Another commenter
expressed appreciation for the Office’s
approach “in distinguishing what is
commonly thought of as generic
‘confidential information’ and what
ought to be confidential information for
the DLC, [tlhe MLC, their respective
vendors and in particular the MLC’s
three Statutory Committees.” 29

Having carefully considered the
comments and other record materials in
this proceeding, the Office is now
issuing an interim rule. The Office has
determined that it is prudent to
promulgate this rule on an interim basis
in order to retain added flexibility for
responding to unforeseen
circumstances. In some cases, the Office
has adopted certain provisions in light
of conflicting approaches suggested by
various stakeholders. At times, the
Office has opted for the more
conservative approach to new issues
presented in this rulemaking to ward
against inappropriate disclosure or use
of sensitive business information in the
first instance, concluding that
subsequent adjustment of an overly
cautious rule is preferable to later
addressing types of information that
have already been shared. The Office

23 DLC Reply NOI Comment at 27.

24 See id. at 28.

2585 FR 22559 (Apr. 22, 2020).

26 Id. at 22561 (quoting DLC Initial NOI Comment
at 3).

27 DLC NPRM Comment at 1.

28 MLLC NPRM Comment at 2.

29 Castle NPRM Comment at 1.

will consider modifications as needed
in response to new evidence, unforeseen
issues, or where something is otherwise
not functioning as intended as the MLC
starts receiving confidential information
from digital music providers and
copyright owners for purposes of
administering the section 115 license.

In issuing this interim rule, the Office
is mindful of Congress’s overall goals for
the MMA to enhance transparency,
accountability, and public access to
musical work ownership information.3°
The Office thus intends for its interim
confidentiality rule to complement
separate regulations regarding
transparency, accountability, and public
accessibility, which were adopted to
prescribe the categories of information
to be included in the public musical
works database and rules related to the
usability, interoperability, and usage
restrictions of the database, as well as
require the MLC to disclose certain
categories of information in its
statutorily-required annual reports and
one-time written public update in
December 2021 regarding its
operations.3!

II. Interim Rule

The interim rule adopts certain
provisions of the proposed rule and
makes a number of adjustments in
response to public comments regarding
the definition of “confidential
information” and the use and disclosure
of such information.

Because the MMA does not define the
term ‘“‘confidential,” the interim rule
defines “confidential information”—
both by what it is and what it is not. The
definition of “confidential information”
is adjusted to mean sensitive financial
or business information disclosed by
DMPs, significant non-blanket licensees,
or copyright owners (or any of their
authorized agents or vendors) to the

30 See, e.g., 17 U.S.C. 115(d)(3)(E), (e)(20); id. at
115(d)(3)(E)(v) (stating the database must “‘be made
available to members of the public in a searchable,
online format, free of charge”); 164 Cong. Rec. S501,
504 (daily ed. Jan. 24, 2018) (statement of Sen. Chris
Coons) (“This important piece of legislation will
bring much-needed transparency and efficiency to
the music marketplace.”).

31 See 37 CFR 210.31, 210.32, 210.33; DLC Ex
Parte Letter Feb. 24, 2020 (“DLC Ex Parte Letter
#2”) at 5 (acknowledging that the “MLC will be
under certain legal transparency requirements,” and
that confidentiality regulations should ‘“not stand in
the way of that transparency”); The International
Confederation of Societies of Authors and
Composers (“CISAC”) & The International
Organisation representing Mechanical Rights
Societies (“BIEM”) Reply NOI Comment at 2
(stating that “musical works information populated
in the database can include confidential, personal
and/or sensitive data, and as such, the Regulations
should ensure the required balance between the
public interest in having transparent access to such
information and the protection of commercially
sensitive information and personal data”).


https://www.copyright.gov/rulemaking/mma-implementation/ex-parte-communications.html
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MLC or DLC, as opposed to information
provided to the MLC and DLC more
generally (e.g., supply contracts). The
definition is also adjusted to generally
refer to “information” (as opposed to
“documents and information”) to clarify
that a document containing both
confidential and non-confidential
information should be extended
protection, though the rule retains
provisions identifying specific
documents that the Office’s regulations
require to be disclosed (e.g., notices of
license) to clarify that they are not
subject to the interim rule’s restrictions
on disclosure and use. As proposed by
the MLC, “confidential information”
does not include any top-level
compilation data presented in
anonymized format that does not allow
identification of such data as belonging
to any particular digital music provider,
significant nonblanket licensee, or
copyright owner. At the DLC’s
suggestion, the rule creates categories of
“MLC Internal Information” and “DLC
Internal Information,” to separately
address the use and disclosure of
sensitive financial or business
information about the MLC’s and DLC’s
internal operations (as opposed to
confidential information disclosed to
the MLC and DLC by third parties).

The interim rule creates various
restrictions on the disclosure and use of
confidential information by the MLC
and DLC, as well as their employees,
agents, consultants, vendors, and
independent contractors, and members
of their boards of directors and
committees. In response to concerns
about competitive harm that could
result from the improper disclosure of
confidential information from DMPs
and copyright owners, the interim rule
states that the MLC and DLC must limit
disclosure of confidential information to
their employees, agents, consultants,
vendors, and independent contractors
who are engaged in the entities’
respective authorized functions and
who require access to confidential
information for the purpose of
performing their duties during the
ordinary course of their work. The MLC
and DLC are prohibited from disclosing
confidential information to members of
their boards of directors and
committees, and from using confidential
information for any purpose other than
their authorized functions under section
115. Consistent with the proposed rule,
the MLC and DLC may disclose
confidential information to qualified
auditors or outside counsel under the
statutorily-permitted audits, and to the
Office, Copyright Royalty Board, and
federal courts, or when such disclosure

is required by court order or subpoena,
subject to an appropriate protective
order. Notwithstanding any restrictions,
the rule states that the MLC may fulfill
its disclosure obligations under section
115 (e.g., delivering royalty statements
to copyright owners or communicating
with the DLC). In keeping with the
Office’s preexisting rule governing
comparable royalty statement reporting
requirements under the song-by-song
section 115 license, the interim rule
does not place any confidentiality
restrictions on copyright owners once
they receive royalty statements from the
MLC. The rule clarifies, however, that
royalty statements to copyright owners
should not include confidential
information that does not relate to the
recipient copyright owner or relevant
songwriter in addition to the minimum
information required by the Office’s
regulations.

Because “MLC Internal Information”
and “DLC Internal Information”” do not
relate to sensitive business information
disclosed by DMPs, significant
nonblanket licensees, or copyright
owners, the rule does not impose strict
disclosure requirements as it does with
“confidential information.” Instead, it
creates categories of individuals to
whom the MLC and DLC may disclose
“MLC Internal Information” and/or
“DLC Internal Information” (subject to a
confidentiality agreement), giving the
MLC and DLC some flexibility if they
decide additional disclosure is
necessary. For example, the interim rule
states that the MLC may disclose MLC
Internal Information to members of the
MLC’s board of directors and
committees, including representatives of
the DLC who serve on the board or
committees. Should the MLC decide to
disclose MLC Internal Information to a
contractor, the rule does not prohibit the
MLC from doing so; it states that the
MLC may disclose MLC Internal
Information to other individuals in its
discretion, subject to the adoption of
reasonable confidentiality policies. The
rule contains a parallel provision for the
DLC and DLC Internal Information. It
also permits representatives of the DLC
who serve on the MLC’s board of
directors or committees and who receive
MLC Internal Information to share such
information (subject to a confidentiality
agreement) with employees, agents,
consultants, vendors, and independent
contractors of the DLC who require
access to MLC Internal Information for
the purpose of performing their duties.32

32In a parallel rulemaking regarding notices of

license, notices of nonblanket activity, and reports
of usage and payment, the Office expressed an
intention to adjust those regulations to directly

These issues are discussed in turn
below.

A. Defining ““Confidential Information”

1. “Confidential Information” as
Defined Under the Proposed Rule

The MMA does not define the term
“confidential.” 33 The proposed rule
defined “confidential information’ as
including “sensitive financial or
business information, including
information relating to financial or
business terms that could be used for
commercial advantage” and “trade
secrets,” and enumerated categories of
information and documents expressly
intended by the statute to be covered by
the Office’s regulations governing the
treatment of confidential and other
sensitive information,3* including with
respect to“‘the confidentiality and
security of usage, financial, and other
sensitive data used to compute market
shares,” 35 “financial and other sensitive
data shared” by the MLC to the DLC
about significant nonblanket
licensees,36 and voluntary licenses.3”
The proposed rule also defined
“confidential information” as including
“sensitive personal information,
including but not limited to, an
individual’s Social Security number,
taxpayer identification number,
financial account number(s), or date of
birth (other than year).” 38

As these are potentially broad
categories, the proposed rule also
refined the definition of “confidential
information” by excluding information
that is not confidential. Borrowing from
current regulations governing
SoundExchange in connection with the
section 114 license, and as
recommended by the DLC, the proposed

reference the Office’s confidentiality regulations
once they had taken effect. 85 FR 58114, 58140
n.365 (Sept. 17, 2020). The Office has now
determined that such adjustment is not necessary.

33 See 17 U.S.C. 115(d)(12)(C), (e).

3485 FR at 22562.

3517 U.S.C. 115(d)(3)())(1)(I1)(bb); see H.R. Rep.
No. 115-651, at 27 (“Unclaimed royalties are to be
distributed based upon market share data that is
confidentially provided to the collective by
copyright owners.”); S. Rep. No. 115-339, at 24
(same); Conf. Rep. at 20 (same). CISAC & BIEM
contend that creators’ percentage share should not
be made publicly accessible in the database. CISAC
& BIEM NPRM Comment at 2. The statute, however,
contemplates such information being made publicly
available in the database. 17 U.S.C. 115(d)(3)(E)(ii)-
(iii).

3617 U.S.C. 115(d)(6)(B)(ii).

37 Id. at 115(d)(11)(C)(iii). Music Artists Coalition
(“MAG”) contends that “data relating to market
share determinations and voluntary licenses”
should be publicly shared. MAC Reply NOI
Comment at 2-3. The statute, however, specifically
contemplates such information being treated as
confidential information. Id. at 115(d)(3)(J)(i)(I)(bb),
(D(1)(O)(id).

3885 FR at 22562.
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rule stated that “confidential
information” excludes ‘“documents or
information that may be made public by
law” or “‘that at the time of delivery to
the [MLC] or [DLC] is public
knowledge,” and that “[t]he party
seeking information from the [MLC] or
[DLC] based on a claim that the
information sought is a matter of public
knowledge shall have the burden of
proving that fact.” 3° Because
documents and information may be
subsequently disclosed by the party to
whom the information would otherwise
be considered confidential, or by the
MLC or DLC pursuant to participation
in proceedings before the Office or
Copyright Royalty Judges (including
proceedings to redesignate the MLC or
DLC), the proposed rule also excluded
such information and documents from
the definition of “confidential
information.” 40

Recognizing that important
restrictions on the disclosure of
information are cabined by equally
significant countervailing
considerations of transparency in
reporting certain types of information,
the proposed rule also excluded the
following from the definition of
“confidential information”’: Information
made publicly available through notices
of license,*! notices of nonblanket
activity, the MLC’s online database, and
information disclosable through the
MLC bylaws, annual report, audit
report, or the MLC’s adherence to
transparency and accountability with
respect to the collective’s policies or
practices, including its anti-
commingling policy, pursuant to 17
U.S.C. 115(d)(3)(D)(ii), (vii), and (ix).42
In addition, adopting a suggestion from
the MLC, the proposed rule excluded
from the meaning of “confidential
information” any top-level compilation
data presented in anonymized format
that does not allow identification of
such data as belonging to any digital
music provider, significant nonblanket
licensee, or copyright owner.#3 Finally,

39 Id.; DLC Reply Add. at A-20.

4085 FR at 22562.

41 Consistent with the Office’s then-proposed rule
regarding notices of license, the definition of
confidentiality excluded any addendum to general
notices of license that provides a description of any
applicable voluntary license or individual
download license the digital music provider is, or
expects to be, operating under concurrently with
the blanket license that is sufficient for the
mechanical licensing collective to fulfill its
obligations under 17 U.S.C. 115(d)(3)(G)(i)(I)(bb). 85
FR at 22567; see 85 FR 22518 (Apr. 22, 2020).

4285 FR at 22562.

43Id.; see MLC Initial NOI Comment at 30
(proposing that “‘the MLC, when providing
necessary data to its board or committee Members,
will only share proprietary or confidential data as
necessary, and in a format that is anonymized and

the proposed rule clarified that
documents or information created by a
party will not be considered
confidential with respect to usage of
that information by the same party (e.g.,
documents created by the DLC should
not be considered confidential with
respect to the DLC).44

As discussed below, the interim rule
adjusts the definition of “confidential
information” based on public
comments.

2. Royalty Statements Provided to
Musical Work Copyright Owners by the
MLC

The DLC contends that the definition
of “confidential information” should
expressly include “any sensitive data
provided by digital music providers
related to royalty calculations
(including, but not limited to, service
revenues, subscriber counts, and
performing rights organization fee
information).” 45 The DLC states that
“‘statements of account delivered to
copyright owners contain highly
sensitive information”” such as “service
revenues, subscriber counts, and
amounts paid to performing rights
organizations,” and ““this information is
competitively sensitive between digital
music providers, in that it provides
extremely granular detail about each
digital music provider’s operations and
performance.” 46 The DLC asserts that
“[ilf the Office places no restrictions on
copyright owners’ use of the sensitive
digital music provider information they
receive from the MLC on statements of
account, the Office will have failed to
comply with [the] unambiguous
congressional direction” to ensure that
confidential, private, proprietary, or
privileged information contained in the
records of the mechanical licensing
collective is not improperly disclosed or
used.4” While recognizing that
“[clopyright owners are entitled to
know how their royalties have been
calculated,” 48 the DLC proposes
regulatory language that would require
copyright owners’ access to be
contingent upon ‘“‘a written
confidentiality agreement with the MLC
that is enforceable by the licensee,” 49 as
“this sensitive data [should] be used
only to provide transparency into how
mechanical royalties have been

cannot be identified as belonging to any particular
copyright owner, in order to prevent any disclosure
to potential competitors’’); MLC Reply NOI
Comment App. at 27.

4485 FR at 22562.

45DLC NPRM Comment at 5, Add. A-1.

46 ]d. at 4.

471d.

48]d.

49]d. at 5.

calculated and paid,” and not “for
other, unrelated purposes.” 5°

By contrast, the MLC, the National
Music Publishers’ Association
(“NMPA”), the Songwriters of North
America (“SONA”), and the Future of
Music Coalition (“FMC”) maintain that
receipt of statements of account should
not impose confidentiality restrictions
on copyright owners, with SONA
“seek[ing] to ensure that the final
confidentiality rule . . . does not
become a basis to withhold records from
copyright owners, self-published
songwriters, and their authorized
representatives.” 51 Likewise, the MLC
expressed concern that the proposed
rule “leaves unclear the right of
copyright owners to receive the royalty
pool calculation information that they
have always received in royalty
statements.” 52 The MLC would exclude
from the definition of “confidential
information,” “[ilnformation concerning
the calculation of the payable royalty
pool and the per-work royalty allocation
under part 385 to be reported in royalty
statements to copyright owners under
37 CFR 210.29(c)(1)(vi).” 53 The MLC
also proposes that the “MLC and the
DLC may disclose Confidential
Information to”” ““[c]opyright owners,
including their agents, whose works
were used in covered activities, in
connection with royalty payments and
statements.” 54

50 Id.

51 SONA NPRM Comment at 4 (“[R]oyalty
recipients need to be able to use and share royalty
information with attorneys, financial advisors, and
others in order to carry on their business affairs.”);
see MLC NPRM Comment at 3 (“[T]he Proposed
Regulation on confidentiality should be modified to
expressly state that information required to be
reported by the MLC to copyright ownersin. . .
statements [of account] is not confidential
information.”); NMPA NPRM Comment at 5 (“[T]he
Office should revise the proposed rule to make clear
that royalty pool information reported by DMPs to
the MLC shall not be subject to confidentiality
restrictions so that the MLC may report that
information to copyright owners, and so that the
copyright owners themselves shall not be burdened
by restrictions on their use of such information, as
is the current practice.”). See also FMC NPRM
Comment at 1; Alliance for Recorded Music
(“ARM”) NPRM Comment at 2 n.1 (both in general
accord). One commenter suggests that the MLC
should publicly post “the basic elements of these
rate sheets.” Castle NPRM Comment at 12. In a
parallel rulemaking, the Office issued interim
regulations setting forth the information that the
MLC is required to report in statements to copyright
owners. See 37 CFR 210.29.

52 MLC NPRM Comment at 8; see MLC NPRM
Comment at 7, U.S. Copyright Office Dkt. No. 2020—
6, available at https://beta.regulations.gov/docket/
COLC-2020-0003 (“[T]he proposed regulation being
addressed in the Confidentiality Proceeding should
be revised to provide that information required to
be included in royalty statements does not fall
under the definition of Confidential Information.”).

53 MLC NPRM Comment App. at ii.

54]d. at iv.


https://beta.regulations.gov/docket/COLC-2020-0003
https://beta.regulations.gov/docket/COLC-2020-0003

Federal Register/Vol. 86, No. 27/Thursday, February 11, 2021/Rules and Regulations

9007

While the Office appreciates that
DMPs understandably want to ensure
that sensitive business information
provided to the MLC is not unlawfully
or inappropriately disclosed or used, the
definition of “confidential information”
is already inclusive of information that
is competitively sensitive as between
digital music providers. Indeed, the DLC
itself states that this information
“plainly falls within the definition of
Confidential Information in the
Proposed Rule.” 55 The Office believes
that amending the language to define
“confidential information” as including
“any sensitive data provided by digital
music providers related to royalty
calculations” could be overly broad in
light of various statutory transparency
and disclosure obligations; the
suggestion to include “‘subscriber
counts” and ‘“‘service revenues’”’ may
also overreach as some DMPs are public
companies who already disclose this
information in financial statements.56
The Office previously declined to adopt
the DLC’s proposed definition that
included “all the usage and royalty
information” reported by DMPs for this
reason.5” Nonetheless, for clarity, the
interim rule includes ““sensitive data
provided by digital music providers
related to royalty calculations” in the
enumeration of types of confidential
information. As explained further
below, however, the interim rule also
separately addresses the DLC’s concerns
by imposing restrictions on disclosure
of these types of information to MLC
board members and others involved
with the operation of the mechanical
license.

With respect to disclosure of
information provided in royalty
statements to copyright owners
specifically, prior to the MMA, the
Office previously considered and
rejected the suggestion to place
confidentiality requirements on
copyright owners receiving statements
of account under the section 115
statutory license due to the inclusion of
“competitively sensitive” information,
determining instead that “once the
statements of account have been
delivered to the copyright owners, there
should be no restrictions on the
copyright owners’ ability to use the

55 DLC NPRM at 4.

56 See, e.g., Press Release, Spotify Technology
S.A., Shareholder Letter Q4 2020 (Feb. 3, 2021),
https://s22.q4cdn.com/540910603/files/doc_
financials/2020/q4/Shareholder-Letter-Q4-2020_
FINAL.pdf; Spotify Technology S.A, Form 6-K
Report of Foreign Private Issuer (2020) https://
522.q4cdn.com/540910603/files/doc_financials/
2020/q3/69e72911-517a-47bb-ab3e-
1b1248654d1a.pdf.

5785 FR at 22561.

statements or disclose their contents.” 58
Royalty statements for the section 115
license have been provided to copyright
owners for years without the
confidentiality restrictions now
requested by the DLC. No commenters
provided examples of past harm caused
by the existing regulations failing to
impose such restrictions.?® Given that
an animating goal of the MMA is to
facilitate increased transparency and
accuracy in reporting payments to
copyright owners, the Office reiterates
that it sees no compelling reason to
deviate from this established policy.6°
Further supporting the Office’s
conclusion that it should not depart
from the status quo, the Office’s adopted
royalty payment and accounting
information reporting requirements
similarly “essentially retain the current
rule governing non-blanket section 115
licenses.” 61 The Office is not persuaded
by the DLC’s suggestion that the
statutory directive to promulgate
regulations to avoid information “in the
records of the mechanical licensing
collective” being “improperly disclosed
or used” counsels differently.62 Royalty
statements are records of, and designed
to be provided to, recipient copyright
owners, and the statute and legislative
history do not suggest that maintaining
status quo expectations with respect to
copyright owners’ receipt of royalty
information would fall under the
category of improper use.

Accordingly, the interim rule states
that once a royalty statement has been
delivered to a copyright owner, there are
no restrictions on that copyright owner’s
ability to use the statement or disclose
its contents. The Office declines the
MLC’s proposal to exclude from the
definition of ““confidential information,”
“[ilnformation concerning the
calculation of the payable royalty pool

58 Id.; 79 FR 56190, 56206 (Sept. 18, 2014); see
SONA NPRM Comment at 3 (“[S]trongly
endors[ing] the Copyright Office’s rejection of any
confidentiality restrictions on the use of royalty
statements issued to copyright owners by the
MLC.”). The Office similarly declined to adopt the
DLC’s proposal that copyright owners (and their
designated agents) could receive confidential
information, “so long as they sign an appropriate
confidentiality agreement with the MLC.”” 85 FR at
22561; see DLC Ex Parte Letter #2 at 5; see DLC
Reply NOI Comment at 28; 37 CFR 380.5(c)(3).

59 Similarly, the administrative record contains
no indicia that direct, voluntary licensing typically
include restrictions on the uses of information in
royalty statements by copyright owners.

60 See 85 FR at 22561.

61 See 85 FR at 22529; 85 FR 58160, 58162 (Sept.
17, 2020) (“This information is provided to
copyright owners under the song-by-song license. It
will continue to be reported by DMPs to the MLC
as part of their monthly reports of usage, and the
MLC intends to pass along this information to
copyright owner.”).

62DLC NPRM at 4 (citing 17 U.S.C. 115(d)(12)(C)).

and the per-work royalty allocation
under part 385 to be reported in royalty
statements to copyright owners under
37 CFR 210.29(c)(1)(vi).” Instead, as
discussed below, the rule states that the
mechanical licensing collective shall be
permitted to prepare and deliver royalty
statements to musical work copyright
owners (and the contents therein) in
accordance with the Office’s regulations
governing royalty statements, which
require “[a] detailed and step-by-step
accounting of the calculation of
royalties under applicable provisions of
part 385 of this title, sufficient to allow
the copyright owner to assess the
manner in which the royalty owed was
determined and the accuracy of the
royalty calculations, which shall
include details on each of the
components used in the calculation of
the payable royalty pool.” 63 This
language is meant to clarify that despite
the rule’s general restrictions on
disclosing confidential information, the
MLC is not prevented from preparing
and delivering royalty statements to
copyright owners. The rule clarifies,
however, that royalty statements to
copyright owners should not include
confidential information that does not
relate to the recipient copyright owner
or relevant songwriter in addition to the
minimum information required by the
Office’s regulations. As discussed more
below, the Office believes the MLC’s
proposed language that the MLC and
DLC may disclose confidential
information to “[clopyright owners,
including their agents, whose works
were used in covered activities, in
connection with royalty payments and
statements” becomes unnecessary.

3. Information Disclosed by Digital
Music Providers, Copyright Owners,
and Third Parties

The MLC and FMC suggest that the
proposed rule’s definition of
“confidential information” is too
broad.64 Specifically, the MLC contends
the definition “is not limited to
information exchanged in connection
with the MLC’s royalty processing
functions, and thus on its face could be
read to regulate every aspect of the
MLC’s and DLC’s businesses.” 65 The
MLC maintains that instead, the
“definition should be limited to
information disclosed by DMPs,
copyright owners, the MLC, or the DLC,
and that relate to the MLC’s statutory
functions, so that it does not
inadvertently sweep into its ambit

6337 CFR 210.29(c)(4)(v).

64 ML,C NPRM Comment at 2; FMC NPRM
Comment at 1.

65 MLC NPRM Comment at 2.


https://s22.q4cdn.com/540910603/files/doc_financials/2020/q3/69e72911-517a-47bb-ab3e-1b1248654d1a.pdf
https://s22.q4cdn.com/540910603/files/doc_financials/2020/q3/69e72911-517a-47bb-ab3e-1b1248654d1a.pdf
https://s22.q4cdn.com/540910603/files/doc_financials/2020/q3/69e72911-517a-47bb-ab3e-1b1248654d1a.pdf
https://s22.q4cdn.com/540910603/files/doc_financials/2020/q3/69e72911-517a-47bb-ab3e-1b1248654d1a.pdf
https://s22.q4cdn.com/540910603/files/doc_financials/2020/q4/Shareholder-Letter-Q4-2020_FINAL.pdf
https://s22.q4cdn.com/540910603/files/doc_financials/2020/q4/Shareholder-Letter-Q4-2020_FINAL.pdf
https://s22.q4cdn.com/540910603/files/doc_financials/2020/q4/Shareholder-Letter-Q4-2020_FINAL.pdf
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information that the MLC or DLC
receives in connection with leasing
office space or equipment,
requisitioning supplies, or making other
contractual arrangements.” 66 FMC
asserts that ““ ‘[flinancial or business
terms that could be used for commercial
advantage’ is an inherently problematic
category definition when some DSPs
and some copyright owners have
seemed eager to use every piece of
available data for their commercial
advantage, if they can think of a
possible way to do so.” 67

The Office agrees that cabining
“confidential information” to include
“sensitive financial or business
information” disclosed by digital music
providers, significant non-blanket
licensees, or copyright owners (or any of
their authorized agents or vendors) to
the mechanical licensing collective or
digital licensee coordinator would help
reasonably ensure that the Office’s
regulations apply in relation to the
administration of the section 115
statutory license, as opposed to
information provided to the MLC and
DLC more generally (e.g., supply
contracts). The interim rule accordingly
adjusts the definition of “confidential
information” to mean sensitive financial
or business information disclosed by
digital music providers, significant non-
blanket licensees, and copyright owners
(or any of their authorized agents or
vendors) to the mechanical licensing
collective or digital licensee
coordinator. With respect to FMC’s
position that the phrase “financial or
business terms that could be used for
competitive disadvantage or be used for
commercial advantage” could apply to
data generally—to even non-
confidential information—the Office
notes that the phrase already modifies
“sensitive financial or business
information” to exclude broader types
of information, and is also limited by
the enumeration of non-confidential
information articulated above.

ARM, while asserting that the
proposed ‘“general definition is
appropriate,” asks that the definition
specifically include “information such
as royalty rates and other provisions of
agreements between recorded music
companies and digital service
providers.” 68 The MLC supports ARM’s
position.®9 In recognition of the need to
protect sensitive data in agreements
between recorded music companies and

66 Id.

67 FMC NPRM Comment at 1.

68 ARM NPRM Comment at 4; see id. at 12—14.

69 MLC NPRM Comment at 20 (“[Clonfidential
information for particular sound recording licensors
shall not be disclosed to copyright owners,
songwriters or digital music providers.”).

DMPs, the interim rule amends the
definition of “confidential information”
to also mean sensitive data concerning
agreements between sound recording
companies and digital music providers.

At the MLC’s suggestion, the
proposed rule excluded from the
definition of “confidential information,”
top-level compilation data presented in
anonymized format that does not allow
identification of such data as belonging
to any digital music provider,
significant nonblanket licensee, or
copyright owner.”0 Both the MLC and
DLC incorporated this language into
their respective proposed regulatory
language,”! and no commenters
objected. Accordingly, the interim rule
adopts this aspect of the proposed rule
without modification.

Commenters supported the definition
of “confidential information” including
“information submitted by a third party
that is reasonably designated as
confidential by the party submitting the
information,” as well as “usage data and
other sensitive data used to compute
market shares when distributing
unclaimed accrued royalties, sensitive
data shared between the MLC and DLC
regarding any significant nonblanket
licensee, and sensitive data concerning
voluntary licenses or individual
download licenses administered by and/
or disclosed to the MLC.” 72 In their
respective proposals, the MLC and DLC
retained the Office’s proposed
provisions stating that “confidential
information” does not include
“documents or information that are
public or may be made public by law or
regulation,” or “documents or
information that may be made public by
law or that at the time of delivery to the
MLC or DLC is public knowledge.”” 73 By
contrast, ARM expresses concern with
the phrase “information that may be
made public by law,” saying it is
“unclear,” and that “[w]hen inserted in
an exception to the general definition of
Confidential Information, that phrase
could be read to say that any
information the disclosure of which is
not otherwise prohibited by law is
excluded from the definition of
Confidential Information, meaning that

7085 FR at 22562; MLC Initial NOI Comment at
30; MLC Reply NOI Comment App. at 27.

71 MLC NPRM Comment App. at ii; DLC NPRM
Comment Add. at A-2.

7285 FR at 22567; see MLC NPRM Comment at
8 (stating that the phrase “information submitted by
a third party that is reasonably designated as
confidential by the party submitting the
information” “can largely be integrated into this
definition of Confidential Information’’); DLC
NPRM Comment Add. at A-1; ARM NPRM
Comment at 11.

73 MLC NPRM Comment App. at i—ii; DLC NPRM
Comment Add. at A-1.

information only qualifies as
Confidential Information when its
disclosure is otherwise prohibited by
law.”” 74 The Office believes the language
is reasonably clear, and notes that the
phrase “information that may be made
public by law” is meant to cover
information for which the Office’s own
regulations require certain disclosures
from DMPs and significant nonblanket
licensees that would not be considered
confidential. This intention is made
clear by subsequent subparagraphs
enumerating these categories. After
carefully considering these comments,
the interim rule retains these aspects of
the proposed definition.

Finally, ARM contends that because
this rule focuses on the protection of
information, “referring to documents
uniquely in the exclusions from the
definition of Confidential Information
creates interpretive issues,” as
documents “embody information”” and
““a document that contains some
Confidential Information should not be
excluded from protection simply
because it also includes some other
information that is excluded from the
definition of Confidential
Information.” 7> ARM maintains that
“the exceptions should apply only to
information, and not to some potentially
broader category of documents.” 76 The
Office agrees that the regulation intends
to prevent the improper use or
disclosure of confidential information.
The Office also agrees that a document
containing both confidential and non-
confidential information should be
extended protection, and did not
suggest otherwise when issuing the
proposed rule. Rather, the proposed rule
identified specific documents (e.g.,
notices of nonblanket activity) and
sources of information (e.g., the public
musical works database) for which the
Office’s regulations require disclosure
and to which confidentiality restrictions
would not apply.

Accordingly, the Office has adjusted
the phrase “documents or information
that are public or may be made public
by law or regulation” to refer solely to
“information.” By focusing on
“information” as opposed to
“documents,” the rule clarifies that the
MLC and DLC would be prohibited from
disclosing documents containing
“confidential information” disclosed by
digital music providers, significant non-
blanket licensees, and copyright owners
(or any of their authorized agents or
vendors) or third parties that reasonably
designate information as confidential—

74 ARM NPRM Comment at 5.
75 Id. at 4-5.
76 Id. at 5.
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even in cases where the MLC or DLC
may have created the underlying
documents.”? The Office is retaining,
however, the provisions identifying
specific documents that the Office’s
regulations require to be disclosed (e.g.,
notices of license, the MLC’s annual
report) to clarify that they do not
embody confidential information,
subject to any exceptions included in
the relevant regulatory section (e.g.,
addendums to notices of license, to the
extent they provide a description of any
applicable voluntary license or
individual download license the digital
music provider is, or expects to be,
operating under concurrently with the
blanket license).

4. Personal Information

In response to stakeholder concern
about the disclosure of sensitive
personal information, particularly
relating to copyright owner
information,?8 the proposed rule
included in the definition of
“confidential information” “sensitive
personal information, including but not
limited to, an individual’s Social
Security number, taxpayer identification
number, financial account number(s), or
date of birth (other than year).” 79 In
response, SONA generally agrees with
the proposed definition, but believes it
“should explicitly include other
instances of ‘personal information,’
including home address and home
phone number.” 80 CISAC & BIEM
maintain that date of birth should be
confidential, noting that “creators often
wish to keep [it] confidential in order to
protect their image.” 81

77 See ARM NPRM Comment at 6 n.7 (stating that
restrictions on “confidential information of a third
party (such as a recorded music company)”’ should
not be lifted “merely because the MLC or DLC
wrote down the third-party confidential
information in a new document”’).

78 CISAC & BIEM Reply NOI Comment at 8
(encouraging ““the Office to adopt suitable
regulations that aim to protect sensitive and/or
private information from public disclosure’’); MAC
Reply NOI Comment at 2—-3 (noting that ““certain
information such as. . . personal addresses should
obviously be kept out of public documents™).

7985 FR at 22562.

80 SONA NPRM Comment at 3.

81 CISAC & BIEM NPRM Comment at 1. CISAC &
BIEM also maintain that ““[e]xisting regulations,
such as the GDPR, can be used as a reference for
the protection of personal data.” CISAC & BIEM
NPRM Comment at 3. While the Office does not
disagree that the MLC may used GDPR as a
reference, the interim rule does not incorporate
GDPR. As noted previously by the Office, the MLC
has committed to establishing an information
security management system that is certified with
ISO/IEC 27001 and meets the EU General Data
Protection Regulation requirements, and other
applicable laws. 84 FR at 32290 (citing Proposal of
Mechanical Licensing Collective, Inc. Submitted in
Response to U.S. Copyright Office’s December 21,
2018, Notice of Inquiry, at 50 (Mar. 21, 2019). The

Having carefully considered these
issues, the Office has adjusted the
interim rule to include birth year in the
definition of confidential information.82
Because the statute requires the musical
works database to make contact
information for musical work copyright
owners for matched works publicly
available,83 the interim rule includes
“home address or personal email” in the
definition of “confidential information”
to the extent they are ‘““not musical work
copyright owner contact information as
required under 17 U.S.C.
115(d)(3)(E)(ii)(III).” 84

5. Information Made Publicly Available
to the Office or Copyright Royalty
Judges

Under the proposed rule,
“confidential information” excluded
information made publicly available by
the MLC or DLC pursuant to
participation in proceedings before the
Office or Copyright Royalty Judges
(including proceedings to redesignate
the MLC or DLC).85 In response, the
DLC states that “if this provision is
meant to only cover material that the
DLC and MLC have voluntarily (and
with appropriate authority) filed in a
CRB or Copyright Office docket publicly
and without any restrictions, the
provision is unnecessary, because by
definition such material is not
confidential.” 86 The DLC also contends
that the reference “will lead to
considerable confusion,” as “[flilings in
CRB proceedings are governed by
comprehensive protective orders, and
those orders should determine whether
material is or is not confidential.” 87
ARM similarly asserts that this specific
reference to Office and Copyright

MLC has also expressed its “commit[ment] to
maintaining robust security to protect confidential
user data, and that it contractually requires vendors
to maintain robust security to protect confidential
information handled for the MLC.” MLC Ex Parte
Letter Jan. 29, 2020 (“MLC Ex Parte Letter #1”) at
4.

82 The MLC does not intend to include date of
birth in the public musical works database. MLC
NOI Comment at 16, U.S. Copyright Office Dkt. No.
2020-8, available at https://beta.regulations.gov/
docket/COLC-2020-0006. In a parallel rulemaking,
the Office issued regulations prohibiting the MLC
from including data of birth in the database. See 37
CFR 210.31(g).

8317 U.S.C. 115(d)(3)(E)(ii)(IIL).

841n a parallel rulemaking, the Office issued a
proposed rule prohibiting the mechanical licensing
collective from “includ[ing] in the public musical
works database any individual’s Social Security
Number (SSN), taxpayer identification number,
financial account number(s), date of birth (DOB), or
home address or personal email to the extent it is
not musical work copyright owner contact
information required under 17 U.S.C.
115(d)(3)(E)(ii)(III).” 85 FR at 58189.

8585 FR at 22562.

86 DLC NPRM Comment at 7.

87 Id.

Royalty Board proceedings should be
removed in the definition of
“confidential information,” as “[t]he
MLC and DLC should not have the
power to make other entities’
confidential information non-
confidential by disclosing it publicly in
a proceeding,” and that rather that an
exception to the definition of
“confidential information,” ‘it would
be more consistent with protection of
third-party confidential information

. . to treat disclosure in proceedings”
through the proposed rule’s provision
stating that the MLC and DLC may
disclose confidential information to
“[a]ttorneys and other authorized agents
of parties to proceedings before federal
courts, the Copyright Office, or the
Copyright Royalty Judges, or when such
disclosure is required by court order or
subpoena, subject to an appropriate
protective order or agreement.” 88 For its
part, the MLC does not object to
including this provision.8®

After consideration, the Office has
adjusted this aspect of the proposed rule
by eliminating the reference to
“information made publicly available by
the mechanical licensing collective or
digital licensee coordinator pursuant to
participation in proceedings before the
Office or Copyright Royalty Judges.”
The Office agrees that this specific
reference is not necessary because
information is no longer confidential
once it has been publicly disclosed
voluntarily and without any restrictions
(and with appropriate authority). The
Office retains the provision that
excludes “information that is public”
from the definition of “‘confidential
information” so as to cover authorized
public filings by the MLC or DLC with
the Office or Copyright Royalty Board.

6. Confidentiality as to a Party’s Own
Information

In the definition of “confidential
information,” the proposed rule stated
that documents or information created
by a party will not be considered
confidential with respect to usage of
those documents or information by the
same party (e.g., documents created by
the DLC should not be considered
confidential with respect to the DLC).90
ARM agrees that it “makes sense” to
“avoid imposing on the MLC or DLC a
duty to protect its own information,”
but advises against implementing this
principle as part of the definition of
“confidential information.” 91 ARM

88 ARM NPRM Comment at 6; see 85 FR at 22568.
89 See MLC NPRM Comment App. at ii.

9085 FR at 22562.

91 ARM NPRM Comment at 6.
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maintains that, for example, the
provision of the proposed rule intending
to prevent the MLC and DLC from
imposing use and disclosure restrictions
on their board members in addition to
those contemplated by the regulations
“may not achieve its intended effect” if
the MLC’s own confidential information
“is not included in the defined term
Confidential Information as to the
MLC.” 92 ARM contends that “[t]he
principle of not restricting an entity’s
use or disclosure of its own confidential
information is typically accomplished
in nondisclosure agreements by
carefully drafting the substantive
provisions so as to limit disclosure and
use of other entities’ confidential
information, rather than one’s own,”
and “[t]hat seems like a preferable
approach here.” 93 Though not expressly
commenting on this issue, in its
proposed regulatory language the DLC
excludes the paragraph referencing use
of a party’s own documents or
information.?4 For its part, the MLC
suggests revising the paragraph to
“documents or information concerning
a party, to the extent such party
authorizes the usage of such documents
or information.” 95

The Office has adjusted the interim
rule to remove the paragraph
referencing “documents or information
created by a party” from the definition
of “confidential information.” Because
the definition of “confidential
information” has been revised to mean
sensitive financial or business
information disclosed by digital music
providers, significant non-blanket
licensees, or copyright owners (or any of
their authorized agents or vendors) to
the MLC or DLGC, and because the rule
clearly restricts use and disclosure of
such information by the MLC and DLC
(as discussed below), this paragraph is
no longer necessary. As described
below, the Office has also adopted
provisions relating to the confidentiality
of MLC and DLC internal information.
Should the Office learn of instances
where a party is prevented from using
or disclosing its own confidential
information under the regulations, the
Office will consider any necessary
adjustments.

92]d.

93]d.

94 DLC NPRM Comment Add. at A-2.
95 MLC NPRM Comment App. at ii.

B. Disclosure and Use of Confidential
Information

1. Proposed Rule’s Approach to
Disclosure and Use of Confidential
Information

The proposed rule included various
categories of permitted disclosure and
use by MLC and DLC employees, board
and committee members of the MLC and
DLC (and their respective employers),
and vendors and agents of the MLC and
DLC. Given the somewhat divergent
views from the MLC and DLC in
response to the NOI, and the need for
regulatory language to accommodate
unforeseen issues, the proposed rule
was intended to provide parity in access
to confidential information, rather than
hard and fast categories prohibiting
disclosure of information relevant to, or
accessed by, digital music providers or
music publishers.?¢ The proposed rule
permitted the following disclosures,
while requiring all individuals receiving
confidential information to execute a
written confidentiality agreement: 97

e Employees of the MLC or DLC may
receive confidential information.

e Agents, consultants, vendors, and
independent contractors of the MLC or
DLC may receive confidential
information, only when necessary to
carry out their duties.

e Other individuals authorized by the
MLC may receive confidential
information, but only to the extent
necessary for such persons to know
such information and only when
necessary for the MLC to perform its
duties.

¢ Non-DLC members of the MLC’s
board or statutory committees as well as
DLC representatives on the MLC’s board
or statutory committees may receive
confidential information only on a need-
to-know basis and to the extent
necessary to carry out their duties.

e The MLC and DLC may disclose
confidential information to qualified
auditors or outside counsel under the
statutorily-permitted audits.98

e The MLC and DLC may disclose
confidential information to the Office,
Copyright Royalty Board, and federal
courts by parties to their proceedings, or
when such disclosure is required by
court order or subpoena, subject to an
appropriate protective order.

e DLC representatives who serve on
the board of directors or committees of

96 See 85 FR at 22564.

9785 FR at 22567.

98 The MMA expressly permits audits by
copyright owners of the MLC’s “‘books, records, and
data,” 17 U.S.C. 115(d)(3)(L)({)(I), and by the MLC
of digital music providers’ “books, records, and
data,” id. at 115(d)(4)(D)E)(ID).

the MLC may share confidential
information with individuals:

O Serving on the board of directors
and committees of the DLC, but only to
the extent necessary for such persons to
know such information and only when
necessary to carry out their duties for
the DLC.

O Employed by DLC members, only to
the extent necessary for such persons to
know such information and for the DLC
to perform its duties.

The proposed rule included the
following use restrictions for
confidential information: 99

e The MLC, including its employees,
agents, consultants, vendors,
independent contractors, and non-DLC
members of the MLC board of directors
or committees, shall not use any
confidential information for any
purpose under than for section 115
activities for the MLC.100

e The DLC, including its employees,
agents, consultants, vendors,
independent contractors, members of
the DLC board of directors or
committees, and DLC representatives
serving on the board of directors or
committees of the MLC, shall not use
any confidential information for any
purpose other than section 115 activities
for the DLC.101

¢ Individuals employed by DLC
members who receive confidential
information from DLC representatives
would be prohibited from using
confidential information for any
purpose other than for work performed
during the ordinary course of business
for the DLC or MLC.

2. Interim Rule—Disclosure of
Confidential Information

Comments in response to disclosure
requirements under the proposed rule
were mixed. As discussed below, the
DLC objected to this aspect of the
proposed rule, maintaining that
members of the MLC’s board of directors
and committees should not have access
to DMP-specific information relating to
sensitive financial or business
information. By contrast, the MLC

9985 FR at 22567.

100 The specific provision stated that they ““shall
not use any Confidential Information for any
purpose other than determining compliance with
statutory license requirements, royalty calculation,
collection, matching, and distribution, and
activities related directly thereto, in performing
their duties during the ordinary course of their
work for the MLC.” Id.

101 The specific provision stated that they “shall
not use any Confidential Information for any
purpose other than determining compliance with
statutory license requirements, royalty calculation,
collection, matching, and distribution, and
activities related directly thereto, in performing
their duties during the ordinary course of their
work for the DLGC.” Id.
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asserted that MLC governance requires
seeing DMP-specific information,
subject to appropriate written
confidentiality agreements and the
restriction that they not see information
relating to specific, identified copyright
owners. Other commenters supported
either a more limited or a broader
approach. These comments are
discussed in turn below.

The DLC contends that “it is
absolutely critical that the Office
maintain a strict firewall between the
MLC Board and the sensitive
information provided by digital music
providers to the MLGC,” 102 and that “[i]t
would likewise be inappropriate for the
MLC Board to gain information about
the identity of digital music providers’
voluntary license partners, or the terms
of those licenses.” 103 The DLC suggests
that the MLC’s forty employees “are the
ones who should be running the day-to-
day operations of the MLC, and
reporting high-level, anonymized,
aggregate information to the Board,
sufficient for the Board to engage in
oversight.” 104 The DLC states that “the
MMA requires the MLC’s officers to be
independent of the Board, prohibiting
anyone serving as an officer of the MLC
to simultaneously ‘also be an employee
or agent of any member of the board of
directors of the collective or any entity
represented by a member of the board of
directors,””” and that “[i]t would be
improper for MLC Board members to
circumvent this restriction by becoming
directly involved in the day-to-day
operations of the MLC, especially if it
means demanding special access to
commercially sensitive information
from digital music providers as a
result.”” 105 The DLC expresses concern
about music publishers serving on the
MLC Board and having access to
sensitive financial and business
information about DMPs, as they would
“gain a special advantage in any
commercial negotiations with [a] digital
music provider,” which “harms both
the digital music providers, and
(crucially) publishers that do not serve
on the Board, who will be at a
competitive disadvantage.” 106

The DLC proposes that “[a]t most,
members of MLC and DLC boards and
committees should be given access only

102 DLC Ex Parte Letter Oct. 14, 2020 (“DLC Ex
Parte Letter #67) at 5; see id. (‘“This is particularly
so because, in addition to the regular usage and
royalty reporting that digital music providers will
provide to the MLC the Office’s interim rule gives
the MLC access to a broad range of additional
information through the records of use provision.”).

103 [d. at 6.

104 [d, (citation omitted).

105 Jd. (quoting 17 U.S.C. 115(d)(3)(D)(viii)).

106 Id.

to aggregated and anonymized data—a
category of information that the
Proposed Rule already excludes from
the definition of Confidential
Information.”” 107 The DLC also argues
that “the final rule needs to address in
some manner the confidentiality of
information that the MLC and DLC
themselves generate as part of their own
operations, while maintaining the
ability for DLC members to get and
share information related to MLC
operations.” 108 To achieve this, the DLC
proposes creating categories of “MLC
Internal Information” and “DLC Internal
Information” that may be more widely
shared amongst the MLC and DLC
because these categories would
encompass information that “may be
confidential from the perspective of the
MLC and DLC,” but do not include
“information specific to a particular
digital music provider or licensee,” and
so are “less likely to create a risk that
the Office expressed concern about—of
‘confidential information from being
misused by competitors for commercial
advantage.’”’ 109

The DLC’s proposal would also
specify conditions under which DLC
members of the MLC board and
committees could ““share information
about MLC operations with its
membership, and with appropriate
personnel within DLC member
companies,” as well as DLC
activities.110 Under the DLC’s approach,
the MLC could share MLC Internal
Information with representatives of the
DLC who serve on the board of directors
or committees of the MLC, only to the
extent necessary for such persons to
know such information, only when
necessary to carry out their duties for
the DLC, and subject to an appropriate
written confidentiality agreement.111

107 DLC NPRM Comment at 6.

108 Id, at 5.

109 Id, at 6-7 (quoting 85 FR at 22564). The DLC
proposes defining “MLC Internal Information” as
“sensitive financial or business information created
or collected by the mechanical licensing collective
for purposes of its internal operations, such as
personnel, procurement, or technology
information.” DLC Ex Parte Letter Dec. 11, 2020
(“DLC Ex Parte Letter #8”) at 5. The DLC also
proposes that “MLC Internal Information” would be
subject to certain exclusion provisions in the
proposed rule so as not to include documents or
information that are public or may be made public
as well as top-level compilation data presented in
anonymized format. DLC Ex Parte Letter #8 at 5.
The DLC similarly proposes a category of
information called “DLC Internal Information” to
cover sensitive financial or business information
created or collected by the digital licensee
coordinator for purposes of its internal operations.
DLC NPRM Comment at 6-7, Add. A-2—A-3; DLC
Ex Parte Letter #8 at 5.

110DLC NPRM Comment at 5.

111]d. at Add. A-3. As discussed more below, the
DLC proposes that confidentiality agreements

The DLC proposes that DLC recipients
of this information may further share
such MLC Internal Information with (1)
employees, agents, consultants, vendors,
and independent contractors of the DLC,
only to the extent necessary for the
purpose of performing their duties
during the ordinary course of their work
for the DLC, only to the extent necessary
for such persons to know such
information, subject to an appropriate
written confidentiality agreement; (2)
individuals serving on the board of
directors and committees of the DLC,
only to the extent necessary for such
persons to know such information and
only when necessary to carry out their
duties for the DLC, subject to an
appropriate written confidentiality
agreement; and (3) individuals
otherwise employed by members of the
DLG, only to the extent necessary for
such persons to know such information
and only when necessary for the DLC to
perform its duties, subject to an
appropriate written confidentiality
agreement.112 DLC Internal Information
could be shared with members of the
DLC board of directors and committees,
subject to an appropriate written
confidentiality agreement.113

By contrast, the MLC contends that it
would not “‘be appropriate to
promulgate a regulation that prevents
the MLC’s governance from seeing DMP-
specific information, subject to
appropriate written confidentiality
agreements and the restriction that they
not see information relating to specific,
identified copyright owners.”” 114 The
MLC asserts that “because the MLC
board oversees the blanket license
administration and administrative
assessment collection processes, [it]
must be able to be informed as to
compliance with these processes,” and
that because “‘compliance is an
individual DMP issue, not an industry

covering MLC Internal Information may be executed
by the employers of the DLC representatives serving
on the MLC board of directors or committees. DLC
NPRM Comment at 3, Add. A-3.

112DLC NPRM Comment Add. at A-3.

113 Id. In response to the NOI, the DLC initially
proposed making a category of information called
“MLC Confidential Information” available to DLC
representatives serving on the boards or committees
of the MLC, which the DLC defined as “any non-
public financial or business information created by
the mechanical licensing collective.” DLC Reply
NOI Comment Add. at A-22 (emphasis added). In
the NPRM, the Office noted that “without more
background, the Office [was] not sure this approach
[was] advisable. It was not immediately clear to the
Office whether the MLC would be able to recreate
information that would otherwise not be accessible
to board and committee members, and so the Office
tentatively conclude[d] that the proposed rule
offer[ed] a reasonable alternative.” 85 FR at 22564
n.55.

114 MLC Ex Parte Letter Oct. 15, 2020 (“MLC Ex
Parte Letter #9) at 2.
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issue, it is critical that the MLC
governance be informed at the DMP
level, not just the industry-aggregate
level.” 115 Regarding the MLC'’s
committees, the MLC “envisions that
the Unclaimed Royalties Oversight
Committee would review DMP-specific
data” to ““create policies and procedures
to minimize the incidence of unclaimed
accrued royalties,” such as ““specific
examples of potential matches to get a
concrete understanding of what types of
results fall into different confidence
levels” when analyzing matching
performance and confidence levels.116
Finally, regarding the DLC’s proposed
categories of “MLC Internal
Information” and “DLC Internal
Information,” the MLC maintains they
are ‘“‘unnecessary’’ because the “MLC
and DLC can control disclosures of their
internal information through
appropriate written confidentiality
agreements.” 117

Instead, to “ensure that the MLC
board and committee members shall not
receive inappropriate confidential
information,” the MLC proposes
language to “clarif(y] . . . thatno
copyright owners or songwriters (which
captures all of the MLC’s directors and
committee members, except for those
representing DMPs) will be shown
confidential information of other
copyright owners,” and that digital
music providers should “not receiv[e]
information concerning
competitors.” 118 The MLC maintains
that “neither DLC appointees, nor
publisher or songwriter representatives
should be permitted to share
confidential information received in
their roles as MLC board or committee
members with their employers,” 119 and
that allowing “disclosure[s] to

115 Id.; see also id. at 3 (stating that “it is
appropriate and necessary for the MLC to be
permitted to share” information about specific DMP
interactions with the MLC regarding “certifications,
efforts obligations, or other reporting or royalty
payment obligations,” and that such information
““can be essential context for substantial decisions
as to compliance that the board is tasked in the
MMA with overseeing, such as whether to audit,
notice a default or take other action against a
DMP”).

116 [d. at 2. The MLC does not anticipate its
Dispute Resolution Committee or the Operations
Advisory Committee needing to view DMP-specific
data. Id. at 3.

1171d. at 4.

118 MLC NPRM Comment at 19; see id. at 16
(“[Jlust as music publisher employees who sit on
the MLC board or committees should not be
permitted to share with their publisher employers
confidential information provided to the MLC by
competitors of such employer (which the Proposed
Regulation does not allow), a DLC appointee
employed by a DMP should not be permitted to
share with their DMP employer confidential
information provided to the MLC by a competitor
of such DMP employer.”).

119]d. at 5.

employers by any board or committee
member, including DLC appointees,
would raise significant competitive
concerns and jeopardize the MLC’s
ability to control, and ensure against,
unfettered dissemination of confidential
or competitively sensitive
information.” 120 The MLC also
contends that “MLC board and
committee members, regardless of the
identity of their employer (i.e., whether
a DMP, a publisher, a songwriter or a
trade organization) should be subject to
the same, strict provisions concerning
the confidential information received in
connection with their board or
committee engagement.” 121 The MLC
contends that the proposed conditions
limiting access to information only
“where necessary to carry out their
duties” and “during the ordinary course
of their work” is “confusing and
unnecessary,” and suggests that “[i]f use
of the information is limited to the
performance of the MLC’s statutory
functions, that should be sufficient.” 122
The MLC says these phrases also
“create[ ] the argument that MLC
vendors or contractors would have to
use an alternate procedure to perform
work without using Confidential
Information if such was possible, even
where it would be highly inefficient and
costly.” 123

Other comments regarding access of
MLC and DLC board and committee
members, and DLC member employers,
to confidential information generally
supported a more limited approach.
CISAC & BIEM assert that ‘“[w]hile there
is certainly a need for the DLC to access
certain Confidential Information to
perform its duties, disclosure to
individual employees of DLC members
is not justified.” 124 Similarly, ARM
argues that ““it is not apparent that there
is any need for board and committee
members to share confidential
information with their employers,
except . . . to give them access to MLC

120 [d. at 15; see also id. at 16—17 (“Each DLC
appointee was specifically chosen for his or her
knowledge and expertise in the relevant subject
matter (e.g., individuals chosen to serve on the
operations advisory committee have technological
and operational expertise),” and “[i]t would be
wholly inappropriate to grant these individuals
discretion to share the confidential information of
copyright owners and other DMPs with any of more
than a million people.”).

121]d. at 19.

122 [d, at 12.

123 [d.

124 CISAC & BIEM NPRM Comment at 2; see also
id. (“[Alny disclosure of Confidential Information
should at all times (i) be justified by a ‘need-to-
know’ basis, and (ii) be very strictly interpreted in
connection to the performance of the relevant
duties. Furthermore, (iii) any individual receiving
the Confidential Information should always be
obliged to execute a Non-Disclosure Agreement
(‘NDA").”).

confidential information to obtain
feedback concerning operational
policies.” 125 To ARM, ““[i]t is not
apparent that the MLC board would ever
need to discuss confidential information
of particular third-party companies,”
and “even in the context of considering
whether to authorize an enforcement
action by the MLC against a particular
DMP, it would seem sufficient for the
MLC board to understand that ML.C
management believes the DMP
underpaid royalties by a certain
aggregate amount.” 126 NMPA
recommended that the Office’s
regulations adopt the same standard for
all board and committee members,127
and stated that “DLC representatives on
the MLC board and [committees] may
have access to a host of sensitive
confidential information that, if
provided to their employers, could put
music publishers and DMPs that are not
members of the DLC at a competitive
disadvantage.” 128 Noting that the MLC’s
statutorily-created Operations Advisory
Committee “is made up of various
operations technology experts at the
DMPs and music publishers”” who were
“presumably selected for their roles
precisely because they have the relevant
subject matter expertise,” NMPA further
stated that because ‘“DLC
representatives work for technology
companies,” they “are far less likely to
need to ‘solicit additional subject matter
expertise’ on ‘technical considerations’
from another individual employed by
his or her DMP employer than might a
music publisher representative on the
MLC board or a committee.” 129

In contrast, the Songwriters Guild of
America, Inc. (“SGA”’) and the Society
of Composers & Lyricists (“SCL”)
proposed a broader approach whereby
“[n]Jon-DLC members on the MLC board
of directors or committees may receive
Confidential Information from the MLC
subject to an appropriate written

125 ARM NPRM Comment at 7—8; see also ARM
NPRM Comment at 7 (“[T]he MLC simply should
not have information about sound recording
royalties to share with board and committee
members and the like.”); id. (“If the MLC were to
have access to such information, that kind of
information should be protected either through an
additional category of Highly Confidential
Information that would include recorded music
company deal terms and other third-party
competitively sensitive information and could not
be shared with such persons or through an
equivalent mechanism (such as simply prohibiting
disclosure of that type of Confidential Information
to such persons).”).

126 Id. at 7; see id. (noting that MLC committee
members’ roles “seem directed to setting policy,
rather than digging into the details of particular
companies’ activities”).

127 NMPA NPRM Comment at 3.

128 Id. at 2 (providing music publisher market
share data as an example).

1291d. at 3.
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confidentiality agreement,” and
“Confidential Information may be
withheld from such members only in
those instances in which it is
demonstrably unnecessary for such
persons to know such information in the
course of carrying out their duties for
the MLC.” 130

i. Disclosure of Confidential Information
to Mechanical Licensing Collective and
Digital Licensee Coordinator Persons
and Entities

After carefully considering these
comments, the Office concludes that
taking a more conservative approach to
new issues presented in this rulemaking
regarding the protection of sensitive
financial or business information
disclosed by digital music providers,
significant non-blanket licensees, and
copyright owners (or any of their
authorized agents or vendors) to the
mechanical licensing collective or
digital licensee coordinator is
appropriate. Although the MLC
advocates for a generally more open
approach than the DLGC, both entities
acknowledge that improper disclosure
of confidential information could be
harmful.131 It is not apparent that the
MLC’s board of directors must access
DMP-specific confidential information
in order to generally supervise and
“manage the business and affairs of the
Collective;” 132 as also raised by the
MLC, the Office is mindful of the need
to “control, and ensure against,
unfettered dissemination of confidential
or competitively sensitive
information.” 133 The Office is inclined
to agree with the DLC that although the
MLC'’s officers should be overseen by
the MLC’s board of directors, the
officers should be able to operate
generally independently on a day-to-day
basis, including when considering
information that would be competitively
sensitive if disclosed to MLC
directors.13¢ As noted above, the interim
rule adopts the MLC’s proposal of
excluding from the meaning of
“confidential information” any top-level
compilation data presented in
anonymized format that does not allow

130 SGA & SCL NPRM Comment at 2.

131 See DLC Ex Parte Letter #6 at 6; MLC NPRM
Comment at 5, 15.

132 See The MLC, The MLC Bylaws, https://
themlc.com/sites/default/files/2020-05/
Bylaws %200f%20The % 20MLC.pdf (last visited
Feb. 6, 2021).

133 MLC NPRM Comment at 15.

134 See 17 U.S.C. 115(d)(3)(D)(viii); Conf. Rep. at
4 (““To ensure that the [MLC’s] officers are
independent, individuals serving as officers of the
collective may not, at the same time, also be an
employee or agent of any member of the collective’s
Board of Directors or any entity represented by a
member of the collective’s Board of Directors.”).

identification of such data as belonging
to any digital music provider,
significant nonblanket licensee, or
copyright owner.135 Accordingly,
members of the MLC’s board of directors
(and committees) will still receive
aggregated data to know how the
blanket license is functioning and
whether remedial actions may be
necessary (e.g., the collective’s matching
rates and distribution times, royalty
collection and distribution, budgeting
and expenditures, aggregated royalty
receipts and payments). As to the MLC’s
examples for which it proposes that
access to DMP-specific confidential
information would be necessary (i.e.,
whether to audit, notice a default, or
take other action against a DMP), the
Office expects that the collective would
be able to notify the MLC’s board of
directors of such situations without
needing to disclose granular details
regarding the DMP’s sensitive financial
or business information. To the extent
future developments challenge this
assumption, the Office believes the
more prudent approach is to consider
whether easing of restrictions is
appropriate, as opposed to tightening up
disclosure rules after the fact. Once the
MLC has progressed in its
administration of the blanket license, if
there are concrete, specific examples of
situations where members of the MLC or
DLC boards or committees find
themselves requiring access to certain
information to fulfill their duties but are
prohibited such access under the
interim rule, the Office will consider
adjustment of its regulations.

Against this backdrop, the interim
rule takes the following approach. The
mechanical licensing collective shall
limit disclosure of confidential
information to its employees, agents,
consultants, vendors, and independent
contractors who are engaged in the
collective’s authorized functions under
17 U.S.C. 115(d) and activities related
directly thereto and who require access
to confidential information for the
purpose of performing their duties
during the ordinary course of their work
for the mechanical licensing collective,
subject to an appropriate written
confidentiality agreement.136 In

135 See MLC Initial NOI Comment at 30.

136 See MLC Ex Parte Letter #9 at 5 (proposing
general approach). The Office also adjusted some
provisions of the interim rule to focus on disclosure
rather than receipt of information, as the MLC
requested. See MLC NPRM Comment at 3 (“A
regulation governing the treatment of confidential
information, like a confidentiality or nondisclosure
agreement, should regulate disclosure, not receipt,
of such information, as the party disclosing the
information is in the best position to control
dissemination of, and to protect, confidential
information. . . .”).

response to the MLC’s concern
regarding the phrase “only when
necessary to carry out their duties”
being interpreted to require vendors or
contractors to use an alternate
procedure to perform work without
using confidential information if
possible (even where it would be highly
inefficient and costly), the Office
changed the language to read ‘“‘require
access to Confidential Information for
the purpose of performing their

duties.” 137 The interim rule includes
this language because not all employees,
agents, consultants, vendors, and
independent contractors of the MLC and
DLC will need access to confidential
information (or the same types of
confidential information) to perform
their jobs (e.g., receptionists answering
telephones for the MLC’s office).138

For the reasons discussed, the interim
rule precludes the mechanical licensing
collective from disclosing confidential
information to members of its board of
directors or committees, including the
collective’s Unclaimed Royalties
Oversight Committee, or the DLC’s
board of directors or committees.
Recipients of confidential information
from the MLC shall not disclose such
confidential information to anyone else
except as expressly permitted in the
Office’s regulations, with an exception
for qualified auditors or outside counsel
conducting statutorily-permitted audits,
or attorneys and other authorized agents
of parties to proceedings before federal
courts, the Copyright Office, or the
Copyright Royalty Judges, or when such
disclosure is required by court order or
subpoena (discussed below).

For parity, the interim rule states that
the digital licensee coordinator shall
limit disclosure of confidential
information to its employees, agents,
consultants, vendors, and independent
contractors who are engaged in the
digital licensee coordinator’s authorized
functions under 17 U.S.C. 115(d)(5)(C)
and activities related directly thereto,
and require access to confidential
information for the purpose of
performing their duties during the

137 See 37 CFR 380.5(c)(1) (requiring
SoundExchange to limit access to confidential
information to “employees, agents, consultants, and
independent contractors of the Collective, subject to
an appropriate written confidentiality agreement,
who are engaged in the collection and distribution
of royalty payments hereunder and activities related
directly thereto who require access to the
Confidential Information for the purpose of
performing their duties during the ordinary course
of their work™); id. at 380.24(d)(1) (similar); id. at
380.34(d)(1) (similar).

138 As discussed below, regarding disclosure of
MLC Internal Information, the Office made similar
adjustments with respect to receipt of such
information by parties performing work for the
DLC.
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ordinary course of their work for the
digital licensee coordinator, subject to
an appropriate written confidentiality
agreement. The interim rule also states
that the digital licensee coordinator
shall not disclose confidential
information to members of the digital
licensee coordinator’s board of directors
or committees, or the mechanical
licensing collective’s board of directors
or committees. Recipients of
confidential information from the DLC
shall not disclose such confidential
information to anyone else except as
expressly permitted in the Office’s
regulations, with an exception for
qualified auditors or outside counsel
conducting statutorily-permitted audits,
or attorneys and other authorized agents
of parties to proceedings before federal
courts, the Copyright Office, or the
Copyright Royalty Judges, or when such
disclosure is required by court order or
subpoena (discussed below).
Notwithstanding the above
restrictions, the interim rule clarifies
that the mechanical licensing collective
shall continue to fulfill its disclosure
obligations under section 115 including,
but not limited to, delivering royalty
statements to copyright owners 139 and
providing monthly reports to the digital
licensee coordinator identifying any
significant nonblanket licensees that are
not in compliance with the Office’s
regulations regarding notices of
nonblanket activity and reports of usage
for the making and distribution of
phonorecords of nondramatic musical
works.140 Because royalty statements
could be confidential to copyright
owners themselves, and given the
MLC'’s suggestion that regulations
should prohibit disclosure of
confidential information regarding a
“particular, identified copyright owner
to other copyright owners (including
their agents or representatives) or
songwriters,” 141 the interim rule states
that members of the MLC’s board of
directors or committees shall not have
access to other musical work copyright
owners’ royalty statements, except
where a copyright owner discloses its
own statement to such bodies.42 For
parity, the digital licensee coordinator,
including members of the digital
licensee coordinator’s board of directors
or committees, shall be similarly
restricted. Under the rule, members of
the mechanical licensing collective’s

139 See id. at 210.29(c).

140 See 17 U.S.C. 115(d)(6)(A); 37 CFR 210.25; id.
at 210.28.

141 MLC NPRM Comment at 19.

142 See id., App. at iii (proposing that no
copyright owners or songwriters should have access
to confidential information of other copyright
owners).

board and committees are not, however,
restricted in accessing their own royalty
statements from the mechanical
licensing collective.

Disclosure of MLC Internal Information
and DLC Internal Information

As proposed by the DLC, the interim
rule also incorporates “MLC Internal
Information” as a category of
information that can be shared with the
MLC board of directors and committees,
including representatives of the DLC,
subject to an appropriate written
confidentiality agreement.143 To ensure
that “MLC Internal Information” does
not extend to sensitive business and
financial information disclosed by
DMPs, copyright owners, and significant
nonblanket licensees to the MLC (i.e.,
“confidential information”), the interim
rule defines “MLC Internal Information”
as sensitive financial or business
information created by or collected by
the mechanical licensing collective for
purposes of its internal operations, such
as personnel, procurement, or
technology information.14¢ Under the
interim rule, “MLC Internal
Information” excludes information that
is public or may be made public by
various avenues, similar to the
regulatory definition of “Confidential
Information.” 145 In addition, the
interim rule creates a corresponding
category of “DLC Internal Information.”

Because “MLC Internal Information”
and “DLC Internal Information” do not
relate to sensitive business information
disclosed by DMPs, significant
nonblanket licensees, or copyright
owners, the rule does not impose strict
disclosure requirements as it does with
“confidential information’” due to the
less-sensitive nature of these
information categories. Rather, the rule
creates categories of individuals to
whom the MLC and DLC may disclose
“MLC Internal Information” and/or
“DLC Internal Information” (subject to a
confidentiality agreement), which gives
the MLC and DLC some flexibility if

143 See DLC NOI Initial Comment at 23 (“DLC
representatives are thus meant to represent the
entire digital licensee community, and should be
able to share information among DLC
membership.”); see also id. at 28.

144 See DLC Ex Parte Letter #6 at 7 (including
“disciplinary files for personnel, or competing
vendor bids” as examples of “MLC Internal
Information”).

145 The definition of “MLC Internal Information”
does not, as proposed by the DLC, exclude “top
level, compilation data presented in anonymized
format that does not allow identification of such
data as belonging to any specific digital music
provider, significant nonblanket licensee, or
copyright owner.” See DLC Ex Parte Letter #8 at 5.
By definition, “MLC Internal Information” is
restricted to information regarding the MLC’s
internal operations.

they decide additional disclosure is
necessary. The rule also states that the
MLC may disclose MLC Internal
Information to other individuals in its
discretion, subject to the adoption of
reasonable confidentiality policies. The
rule contains a parallel provision for the
DLC and DLC Internal Information.
Specifically, the interim rule states that
the MLC may disclose MLGC Internal
Information to members of the MLC'’s
board of directors and committees,
including representatives of the DLC
who serve on the MLC’s board of
directors or committees. The interim
rule also states that representatives of
the DLC who serve on the board of
directors or committees of the
mechanical licensing collective and
receive MLC Internal Information may
share such MLC Internal Information
with the following persons, who require
access to such information for the
purpose of performing their duties
during the ordinary course of their work
for the DLC, subject to an appropriate
written confidentiality agreement:

e Employees, agents, consultants,
vendors, and independent contractors of
the DLG;

e Individuals serving on the board of
directors or committees of the DLC or
MLC; and

¢ Individuals otherwise employed by
members of the DLC.

Under the interim rule, the DLC may
disclose DLC Internal Information to the
following persons, subject to an
appropriate written confidentiality
agreement:

e Members of the DLC’s board of
directors and committees; and

e Members of the MLC’s board of
directors and committees.

ii. Disclosure of Confidential
Information to Non-Mechanical
Licensing Collective and Non-Digital
Licensee Coordinator Persons and
Entities

The proposed rule allowed disclosure
of confidential information to attorneys
and other authorized agents of parties to
proceedings before federal courts, the
Office, or the Copyright Royalty Judges,
or when such disclosure is required by
court order or subpoena, subject to an
appropriate protective order or
agreement.146 The proposed rule also
permitted disclosure to qualified
auditors or outside counsel pursuant to
the statutorily-permitted audits by the
MLC of a digital music provider
operating under the blanket license or
audits by copyright owners of the MLC.
No commenter objected to these
provisions, and the MLC, DLC, and

146 85 FR at 22568.
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ARM retained them in their respective
proposed statutory text.147 In light of
these comments, the interim rule adopts
this aspect of the proposed rule. As
noted above, while the rule generally
states that recipients of confidential
information from the MLC or DLC shall
not disclose such confidential
information to anyone else except as
expressly permitted in the Office’s
regulations, it creates an exception for
qualified auditors or outside counsel
conducting statutorily-permitted audits,
or attorneys and other authorized agents
of parties to proceedings before federal
courts, the Copyright Office, or the
Copyright Royalty Judges, or when such
disclosure is required by court order or
subpoena.

3. Interim Rule—Restrictions on Use of
Confidential Information

In response to multiple commenters
expressing concern about MLC vendors
using the confidential information they
acquire while conducting work for the
MLC for other purposes,148 the
proposed rule restricted MLC vendors
from using confidential information for
purposes other than for duties
performed during the ordinary course of
work for the MLC, including the
administration of voluntary bundled
licensing of performance and
mechanical uses that the MLC itself is
prohibited from administering.14® The
proposed rule similarly restricted DLC
vendors.5° In issuing the proposed rule,
the Office tentatively declined to adopt
the MLC’s proposal to preferentially
allow “users who submit confidential
data to the MLC an ability to voluntarily
‘opt in’ to share that data for general use
by its primary royalty processing
vendor, the Harry Fox Agency”’

147 See MLC NPRM Comment App. at v; DLC
NPRM Comment Add. at A—4; ARM NPRM
Comment at 14.

148 See, e.g., National Association of Independent
Songwriters (“NOIS”) et al. Initial NOI Comment at
16 (“The vendors for the MLC should notbe . . .
able to use information and data that the MLC will
gather and control to their competitive advantage.
If they are in competition with other entities
considered to be similar in nature or can use the
data to their own unique proprietary advantage,
they should not be eligible to be selected as a
vendor.”); Lowery Reply NOI Comment at 12 (“If
the Gopyright Office does not prohibit HFA from
selling for other commercial purposes the data it
acquires through its engagement by MLC to
facilitate the compulsory blanket license, the
Congress will have just handed HFA a near
insurmountable advantage over its competitors.”);
see also DLC NPRM Comment at 2, U.S. Copyright
Office Dkt. No. 2020-8, available at https://
beta.regulations.gov/docket/COLC-2020-0006.

14985 FR at 22565; see also 37 CFR 380.5(b)
(prohibiting SoundExchange from using “any
Confidential Information for any purpose other than
royalty collection and distribution and activities
related directly thereto”).

15085 FR at 22565.

(“HFA”), as the MLC did not detail
what it meant by “general use.” 151
FMC and CISAC & BIEM support this
aspect of the proposed rule, noting that
vendors’ use of confidential information
other than for duties performed during
the ordinary course of work for the MLC
or DLC has the potential to increase the
risk of anti-competitive harm and
conflicts of interest.152 In a parallel
rulemaking, the DLC, FMC, and
SoundExchange emphasized the
importance of MLC vendors not
receiving preferential treatment or
market advantage by virtue of their
association with the MLC, with FMC
stating that “Congress intended to
encourage a healthy competitive
marketplace for other kinds of licensing
businesses and intermediaries,” and
“it’s important that MLC’s chosen
vendors not be able to leverage their
status with the MLC to advantage
themselves in other business activities
not covered under the MMA.” 153
SoundExchange asserted that Congress
“intended to preserve a vibrant and
competitive marketplace for
intermediaries [besides the MLC] who
provide other license administration
services,” and this intent would be
frustrated ““[i]f the MLC’s vendors were
to receive an unfair advantage in the
music licensing marketplace through
means such as preferred access to digital
music providers or referrals by the MLC
for extrastatutory business opportunities
in a manner not available to their
competitors.” 15¢ The DLC did not
oppose this aspect of the proposed
rule,?%5 and in a parallel rulemaking,

151 Id, (quoting MLC Ex Parte Letter #1 at 4)
(citation omitted).

152 FMC NPRM Comment at 1 (“There should be
no provision for HFA to use confidential data for
‘general use’, even on an opt-in basis. The risk of
anti-competitive harm is too great.”); CISAC &
BIEM NPRM Comment at 3 (“‘Our organisations
support this Proposed Rulemaking because some
Vendors may obtain commercially valuable
information, use it for their own activities and thus
create conflicts of interest.”).

153 FMC NRPM Comment at 1-2, U.S. Copyright
Office Dkt. No. 2020-8, available at https://
beta.regulations.gov/docket/COLC-2020-0006; see
also id. at 2 (“The Office can require the MLC to
disclose what it is doing to prevent any vendor from
being too operationally enmeshed with the MLC
that it either enjoys an unfair advantage through
that relationship, or that it would be practically
impossible for another vendor to step in.”).

154 SoundExchange NRPM Comment at 8, U.S.
Copyright Office Dkt. No. 2020-8, available at
https://beta.regulations.gov/docket/COLC-2020-
0006.

155 See DLC NPRM Comment Add. at A-2; DLC
Ex Parte Letter #6 at 7. The DLC does propose an
adjustment to the proposed rule to restrict its
vendors from using confidential information to
“duties that are made the responsibility of the DLC,
under 17 U.S.C. 115(d)(5)(C), including efforts to
enforce notice and payment obligations with
respect to the administrative assessment.” DLC Ex
Farte Letter #6 at 7.

expressed concern as ‘‘to whether the
MLC'’s selected vendors will gain a
special competitive advantage in related
marketplaces—such as the
administration of voluntary licenses—
merely by dint of their association with
the collective responsible for licensing
all mechanical rights in the United
States.” 156

For its part, the MLC contends that
this aspect of the proposed rule ““is
overly prescriptive, imposes
unnecessary burdens and costs on
copyright owners, and is likely not
within the scope of the Office’s
authority.” 157 While the proposed rule
would restrict only actions of the
mechanical licensing collective, the
MLC argues that the proposed rule
“prevent[s] the MLC’s copyright owner
members from voluntarily electing to
share their own information with the
MLC'’s vendors,” 158 and that
“[clopyright owners that wish to use the
MLC’s vendors for purposes other than
the administration of the blanket license
should not have to incur the time and
expense to input duplicates of
information that can be transferred
voluntarily without any transaction
costs.” 159 NMPA echoes the MLC’s
position, maintaining that “[w]here a
copyright owner provides to HFA its
confidential information by virtue of
HFA’s role as administrator of the
blanket license, it may make the most
business sense (and be most efficient) to
authorize HFA to use that information
for the copyright [owners’] other
licenses.” 160 NMPA also asserts that
“HFA gains no special advantage by
receiving the same information one time
rather than multiple times,” but that
“copyright owners are decidedly
disadvantaged in having to submit
multiple but identical data sets.”” 161

As noted above, the MMA expressly
directs the Office to adopt regulations
to, among other things, prevent the
improper use of confidential
information contained in the
mechanical licensing collective’s
records.162 The MMA also expressly
restricts the mechanical licensing
collective to administering the
mechancial license,163 as the MLC

156 DLC NPRM Comment at 1, U.S. Copyright
Office Dkt. No. 2020-8, available at https://
beta.regulations.gov/docket/COLC-2020-0006.

157 MLC NPRM Comment at 13.

158 [d, at 4.

159 [d.

160 Id.

161[d.

16217 U.S.C. 115(d)(12)(C).

163 Id. at 115(d)(3)(C)(iii) (limiting administration
of voluntary licenses to “only [the] reproduction or
distribution rights in musical works for covered
activities”).


https://beta.regulations.gov/docket/COLC-2020-0006
https://beta.regulations.gov/docket/COLC-2020-0006
https://beta.regulations.gov/docket/COLC-2020-0006
https://beta.regulations.gov/docket/COLC-2020-0006
https://beta.regulations.gov/docket/COLC-2020-0006
https://beta.regulations.gov/docket/COLC-2020-0006
https://beta.regulations.gov/docket/COLC-2020-0006
https://beta.regulations.gov/docket/COLC-2020-0006
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acknowledges,1®4 and the legislative
history reflects Congress’s intention that
this provision was critical to safeguard
continued private competition outside
of the MLC’s administration of the
blanket mechanical license.16% Given
Congress’s actions to preserve
competition for music licensing vendors
and the overwhelming concern from
commenters that MLC vendors should
not be able to gain commercial
advantage due to its association with the
MLG, the Office again declines to adopt
the MLC’s proposal to allow ““users who
submit confidential data to the MLC an
ability to voluntarily ‘opt in’ to share
that data for general use by its primary
royalty processing vendor, the Harry
Fox Agency.” 166

If the Office were to adopt the MLC’s
proposal, HFA would receive an
advantage for non-mechanical business
opportunities not granted to competitors
(i.e., confidential information ‘““for
purposes other than the administration
of the blanket license,” 167 such as the
administration of copyright owners’
“other licenses” 168) and preferential
access and treatment (i.e., data “‘by
virtue of HFA’s role as administrator of

164 See MLC NOI Comment at 10, U.S. Copyright
Office Dkt. No. 2020-8, available at https://
www.regulations.gov/docketBrowser
?rpp=25&s0=DESC&sb=comment
DueDate&po=0&dct=PS&D=COLC-2020-0006
(“[Blecause the MLC is prohibited from licensing
rights other than mechanical rights, . . . the MLC
agrees with the Office that. . . it is ‘unlikely to be
prudent or frugal to require the MLC to expend
resources to maintain [in the public database] PRO
affiliations for rights it is not permitted to
license.””) (citing 85 FR at 22576).

165 See also Senate Judiciary Comm., Executive
Business Meeting, C-SPAN, at 53:24-53:59 (June
28. 2018), https://www.c-span.org/video/?447464-1/
judiciary (statement of Sen. Cruz) (“The problem is
that there is already right now a functioning
marketplace that is doing that —there are many
companies today that manage, collect, and
distribute mechanical rights for digital music
companies and this bill would put them all out of
business. . . . The amendment that I filed, what it
would do is open up blanket licenses to other
entities—to promote competition at a lower
price.”); Id. at 50:41-50:55 (statement of Sen.
Cornyn) (“I did want to highlight one issue that’s
been brought to my attention. The creation of this
mechanical licensing collective in the Copyright
Office—and precludes any private entity from
perhaps providing that same service.”); Shirley
Halperin, Music Modernization Act Stares Down
Potential Snag, Variety (July 23, 2018), https://
variety.com/2018/music/news/music-
modernization-act-blackstone-sesac-congress-
senate-1202881536/ (describing issue as
endangering prospects for MMA passage); Steve
Brachmann, Compromise on Music Modernization
Act Leads to Unconditional Support From Music
Industry Organizations, IPWatchdog (Aug. 18,
2018), https://www.ipwatchdog.com/2018/08/18/
compromise-music-modernization-act-music-
industry-support/id=100162/ (reporting resolution
through amendment limiting the MLC’s ability to
administer voluntary licenses).

166 MLC Ex Parte Letter #1 at 4.

167 MLC NPRM Comment at 4.

168 NMPA NPRM Comment at 4.

the blanket license,” 169 and “without
any transaction costs” 179). Allowing
HFA to benefit from its association with
the MLC for business opportunities
outside the administration of the
blanket license is precisely the scenario
multiple commenters have warned
against, and is in tension with
Congress’s deliberate decision to limit
the scope of the mechanical licensing
collective. Contrary to the MLC and
NMPA'’s position, the Office is not
preventing copyright owners from
sending their information to a particular
vendor; rather, the Office is preventing
the MLC from providing its vendor with
confidential information in a manner
that results in disparate and preferential
treatment.

The Office similarly rejects the MLC’s
proposed language stating that
“[n]othing herein shall preclude the
party or parties to whom information is
confidential from voluntarily
transmitting such Confidential
Information to a third party with lesser
restrictions on use, and nothing herein
shall preclude the MLC from assisting in
any such voluntary transfer.” 171 To the
extent this language is suggested to
clarify the ability of those outside the
MLC to exchange information, the
Office finds it unnecessary, and to the
extent the language is intended to allow
the MLC to facilitate exchange of
otherwise confidential information to
preferred entities for private use, it
would seem to create an end-run around
the limitations of the rule.

In the NPRM, the Office noticed a
potential alternative to the MLC’s
proposal. The Office had considered
whether to propose language requiring
the MLC to offer such information
equally to third parties, perhaps
restricted to those offering or
administering music licensing services,
for a reasonable cost, i.e., both the
MLC'’s preferred vendors and others
similarly situated in the marketplace.172
The Office noted that this approach
would have the potential benefit of
leveraging the unique nature of the MLC
database in other aspects of the music
ecosystem, without potentially affecting
the competitive landscape in ways
unrelated to the section 115 license.173
The MLC and NMPA, however, did not
respond regarding this proposed
alternative.

After careful consideration, the
interim rule adopts this aspect of the
proposed rule, with the following slight

169 Id

170 MLC NPRM Comment at 4.

171 MLC NPRM Comment App. at iii.
17285 FR at 22565.

173 Id

modifications. The Office adjusted the
interim rule so that instead of stating the
MLC ““shall not use any Confidential
Information for any purpose other than
determining compliance with statutory
license requirements, royalty
calculation, collection, matching, and
distribution, and activities related
directly thereto,” it states that the MLC
““shall not use any Confidential
Information for any purpose other than
the collective’s authorized functions
under 17 U.S.C. 115(d) and activities
related directly thereto.” 174 Anyone to
whom the MLC discloses confidential
information as permitted under the
regulations shall not use any
confidential information for any
purpose other than in performing their
duties during the ordinary course of
their work for the mechanical licensing
collective, with an exception for
qualified auditors or outside counsel
conducting statutorily-permitted audits,
or attorneys and other authorized agents
of parties to proceedings before federal
courts, the Copyright Office, or the
Copyright Royalty Judges, or when such
disclosure is required by court order or
subpoena. For parity, the interim rule
adopts similar language with respect to
the DLC and its authorized functions
under 17 U.S.C. 115(d)(5)(C).175

C. Safeguarding Confidential
Information

Both the MLC and DLC proposed
having the MLC and DLC implement
policies and procedures to prevent
unauthorized access and/or use of
confidential information, an approach
that seems necessary to effectuate the
intent of the regulations.176
Accordingly, the proposed rule stated
that the MLC, DLC, and recipients of
confidential information from one of
those entities must implement
procedures to safeguard against

174 See MLC NPRM Comment at 10 (“The MLC
proposes, at a minimum, clarifying the Proposed
Regulation to ensure that the MLC can conduct the
statutory functions charged by Congress.”).

175 The Office adjusted the interim rule to align
with the DLC’s responsibilities under section 115.
See DLC NPRM Comment at 7-8.

176 MLG Initial NOI Comment at 29 (stating
“protection of such confidential, private,
proprietary or privileged information may be
accomplished through a regulation that requires the
MLC and the DLC to implement confidentiality
policies that prevent improper or unauthorized use
of such material by their directors, committee
members, and personnel”); DLC Reply NOI
Comment Add. at A-21-22 (proposing that the MLC
and DLC (and any person authorized to receive
confidential information) “must implement
procedures to safeguard against unauthorized
access to or dissemination of Confidential
Information using a reasonable standard of care, but
no less than the same degree of security that the
recipient uses to protect its own Confidential
Information or similarly sensitive information”).


https://www.regulations.gov/docketBrowser?rpp=25&so=DESC&sb=commentDueDate&po=0&dct=PS&D=COLC-2020-0006
https://www.regulations.gov/docketBrowser?rpp=25&so=DESC&sb=commentDueDate&po=0&dct=PS&D=COLC-2020-0006
https://www.regulations.gov/docketBrowser?rpp=25&so=DESC&sb=commentDueDate&po=0&dct=PS&D=COLC-2020-0006
https://www.regulations.gov/docketBrowser?rpp=25&so=DESC&sb=commentDueDate&po=0&dct=PS&D=COLC-2020-0006
https://www.ipwatchdog.com/2018/08/18/compromise-music-modernization-act-music-industry-support/id=100162/
https://www.ipwatchdog.com/2018/08/18/compromise-music-modernization-act-music-industry-support/id=100162/
https://www.ipwatchdog.com/2018/08/18/compromise-music-modernization-act-music-industry-support/id=100162/
https://www.c-span.org/video/?447464-1/judiciary
https://www.c-span.org/video/?447464-1/judiciary
https://variety.com/2018/music/news/music-modernization-act-blackstone-sesac-congress-senate-1202881536/
https://variety.com/2018/music/news/music-modernization-act-blackstone-sesac-congress-senate-1202881536/
https://variety.com/2018/music/news/music-modernization-act-blackstone-sesac-congress-senate-1202881536/
https://variety.com/2018/music/news/music-modernization-act-blackstone-sesac-congress-senate-1202881536/
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unauthorized access to or dissemination
of confidential information using a
reasonable standard of care, but no less
than the same degree of security that the
recipient uses to protect its own
confidential information or similarly
sensitive information.177 In addition,
the proposed rule stated that the MLC
and DLC shall each implement and
enforce reasonable policies governing
the confidentiality of its records.178

The MLC and DLC retained this
aspect of the proposed rule in their
suggested regulatory text.179 CISAC &
BIEM maintain that the “reasonable
standard of care” requirement is “vague
and does not constitute a sufficient
commitment.” 180 As the “reasonable
standard of care” is commonly used in
U.S. jurisprudence, and in light of a
similar provision governing obligations
of SoundExchange, the collective
designated to administer the section 114
license, this aspect of the proposed rule
is retained without modification.181

The NPRM also sought public
comment on whether the regulations
should address instances of inadvertent
unauthorized disclosure.182 The MLC
contends that ““the circumstances of
such inadvertent disclosures, and the
consequences of such disclosure are
fact-specific”” and that it should be
afforded flexibility to establish its own
policies to “permit the MLC to assess
the facts and circumstances giving rise
to the inadvertent disclosure and
determine the most appropriate way to
address and remedy such
disclosure.” 183 Similarly, the DLC
maintains that instances of inadvertent
disclosure should ‘“be addressed on a
case-by-case basis.” 184 In light of these

177 85 FR at 22565; see 37 CFR 380.5(d)
(“[SoundExchange] and any person authorized to
receive Confidential Information from
[SoundExchange] must implement procedures to
safeguard against unauthorized access to or
dissemination of Confidential Information using a
reasonable standard of care, but no less than the
same degree of security that the recipient uses to
protect its own Confidential Information or
similarly sensitive information.”).

178 85 FR at 22565.

179 See MLC NPRM Comment App. at v; DLC
NPRM Comment Add. at A—4.

180 CISAC & BIEM NPRM Comment at 3.

181 See 37 CFR 380.5(d) (‘““The Collective and any
person authorized to receive Confidential
Information from the Collective must implement
procedures to safeguard against unauthorized
access to or dissemination of Confidential
Information using a reasonable standard of care, but
no less than the same degree of security that the
recipient uses to protect its own Confidential
Information or similarly sensitive information.”);
id. at 380.24(e) (similar); id. at 380.34(e) (similar).

18285 FR at 22566.

183 MLC NPRM Comment at 21.

184 DLC NPRM Comment at 8.

comments, the interim rule does not
address inadvertent disclosures.

D. Maintenance of Records

The proposed rule also provided that
any written confidentiality agreements
relating to the use or disclosure of
confidential information must be
maintained and stored by the relevant
parties for at least the same amount of
time that certain digital music providers
are required to maintain records of use
pursuant to 17 U.S.C. 115(d)(4)(A)(iv).
At the time of the NPRM, a separate
rulemaking proposed a five-year
retention period for such records; the
Office subsequently adopted a seven-
year period in response to public
comments in that proceeding.185

ARM generally supported this aspect
of the proposed rule, but suggested an
adjustment to require retention for a
defined retention period of “five years
after disclosures cease to be made
pursuant to [the agreements].” 186 ARM
suggests that any confidentiality
agreements ‘‘should be retained until
some years after disclosures cease to be
made pursuant to it (such as when an
employment relationship ends or the
agreement is replaced by a new
agreement).” 187 The Office has adopted
ARM'’s suggestion to tie retention
requirements of confidentiality
agreements to their dates of
effectiveness in order to ensure they are
retained for an appropriate period of
time. The Office has also extended the
retention period for two additional
years, similar to records requirements
imposed on digital music providers.
Accordingly, the interim rule states that
any written confidentiality agreements
relating to the use or disclosure of
confidential information must be
maintained and stored by the relevant
parties until at least seven years after
disclosures cease to be made pursuant
to them.

E. Confidentiality Designations

The proposed rule did not impose a
requirement that confidential
information must bear a designation of
confidentiality, although the Office
noted that the MLC or DLC could
presumably impose such a requirement
in their own policies.?88 No commenters
responded to this aspect of the proposed
rule, and so the interim rule does not
impose a designation of confidentiality
requirement.

185 See 37 CFR 210.27(m) (generally requiring
digital music providers to retain relevant records for
seven years).

186 ARM NPRM Comment at 8-9, 14.

187 Id, at 9.

18885 FR at 22565.

Relatedly, the Office asked in the
NPRM whether, in addition to a
category of “Confidential Information,”
the regulations should provide for a
“Highly Confidential Information”
category to provide an additional layer
of protection for certain documents and
information.189 Neither the MLC nor
DLC believe a heightened category of
“highly confidential” information is
necessary,19° and ARM “does not have
strong views”” as long as the regulations
prohibit MLC board and committee
members and companies that employ
MLC and DLC board members from
accessing confidential information of
third-party companies (including
recorded music companies).191 Given
these comments, and (as noted above)
because the interim rule precludes the
MLC from disclosing sensitive data
concerning agreements between sound
recording companies and digital music
providers to members of the MLC’s
board of directors or committees or the
digital licensee coordinator’s board of
directors or committees, the interim rule
does not include a heightened category
of “Highly Confidential Information.”

F. Nondisclosure Agreements

The MLC and DLC disagree as to
whether DLC representatives on the
MLC’s board of directors or committees
should be required to sign
nondisclosure agreements (“NDAs”) in
their personal capacities. The DLC
initially suggested that only the DLC as
an organization should be bound, and
not DLC representatives in their
personal capacities or as representatives
of their employers.192 Instead, the DLC
maintained, confidentiality obligations
for the MLC and DLC should operate at
“an organization-to-organization
level,” 193 as “‘some companies prohibit
[DLC representatives from] taking on
such personal liability for actions taken
in the scope of employment.” 19¢ The
MLC disagreed, stating that if only the
DLC, which lacks assets relatively, is
bound by a confidentiality agreement,
there would be no recourse against the
DLC for breach, and that such a
proposal “disincentiv[izes] individuals
on the MLC Board and committees from
protecting confidential information, as

189 [d. at 22566.

190 MLLC NPRM Comment at 21 (“[T]The MLC does
not believe further heightened restrictions are
necessary.”); DLC NPRM Comment at 8 (“DLC
believes it unnecessary to create an additional
category of ‘highly’ confidential . . .”).

191 ARM NPRM Comment at 8.

192 DLC Initial NOI Comment at 23.

193 ]d.

194 DLC Ex Parte Letter #2 at 6.
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there will be no penalty for unlawful
disclosure.” 195

In the NPRM, the Office was
disinclined to require that
confidentiality obligations for the MLC
and DLC operate at an organization-to-
organization level. Instead, the proposed
rule stated that the various categories of
individuals to receive confidential
information do so subject to an
appropriate written confidentiality
agreement. In response, the MLC
“believes that the current Proposed
Regulation, which provides that any
DLC appointee to the MLC board or
committees must sign a confidentiality
agreement is the appropriate
solution.” 196 The MLC maintains that
“[i]f the DLC member company would
like its employee to serve as an MLC
board or committee member, then it can
except the employee from such
restriction and allow that individual to
serve as a DLC appointee (and thus
comply with the confidentiality
obligations imposed on all board and
committee members),” or else “identify
an alternate appointee that can
participate with full accountability to
the MLC and its members.” 197 By
contrast, the DLC asserts that because it
proposes disclosing only MLC Internal
Information to MLC and DLC board and
committee members (as discussed
above), the “[l]ess-sensitive nature of
this internal MLC and DLC information
diminishes to a substantial degree the
rationale for imposing potential
personal liability as a condition for
board and committee membership.” 198
The DLC also notes that it has adopted
a confidentiality policy that operates
between itself and DLC member
companies, which “allows the
individual DLC representatives to share
information and consult as needed
within their companies, without the
cumbersome process of requiring each
person that is so consulted to first sign
a confidentiality agreement with
DLC.” 199

The Office recognizes that the DLC
would prefer for DLC representatives to
be able to easily share MLC Internal
Information and consult as needed
within their companies, but the Office is
mindful that sensitive information
regarding the MLC’s internal operations
needs appropriate protections in place
to prevent improper disclosure or use.
As noted in the NPRM, binding
individuals in their personal capacities
provides an avenue of recourse and is a

195 MLC Reply NOI Comment at 41.
196 MLC NPRM Comment at 22.

197 [d. at 23.

198 DLC NPRM Comment at 9.

199 Id

common practice in model protective
orders used in the analogous context of
preventing confidential information
produced through litigation discovery
from being improperly disclosed or
misused.290 Also, the DLC’s existing
confidentiality policy with its members
relates to information that would likely
fall under the definition of “DLC
Internal Information,” not information
relating to the MLC’s operations.201
Accordingly, the Office again declines
the DLC’s proposal that confidentiality
obligations for the MLC and DLC
operate at an organization-to-
organization level for both “confidential
information” and “MLC Internal
Information.” 202 The Office does not,
however, intend to interfere with the
DLC and its members having agreements
at an organization-to-organization level
to allow sharing of “DLC Internal
Information” and consulting as needed
regarding such information within their
organization companies without having
each individual signing an agreement in
his or her personal capacity.

In response to commenters’ concern
about the MLC requiring additionally
restrictive NDAs for its board and
committee members,203 the proposed
rule prevented the MLC and DLC from
imposing additional restrictions relating
to the use or disclosure of confidential
information, beyond those imposed by
the Office’s regulations, as a condition
for participation on a board or

20085 FR at 22566.

201 See DLC NPRM Comment Ex. 1 (stating that
information covered by the agreement “includes,
but is not limited to personnel issues; information
that is proprietary to, or the intellectual property of,
the DLC or the other Member Companies;
unpublished data and manuscripts; draft standards
and policies; deliberations; and other information
that has not been authorized for disclosure, has not
become public and that is obtained through a
Member Company’s or an individual’s relationship
with the DLGC”).

202 One commenter suggests that the MLC make
its form confidentiality agreement public. Castle
NPRM Comment at 4. The MLC advised that it
“does not know whether its confidentiality
expectations for board and committee members will
all be captured in a template agreement,” but that
“‘as part of its ongoing and general informational
activities, in addition to following the Office’s
regulations as to confidential information, the MLC
intends to provide information to the public as to
any additional confidentiality expectations that it
has for its board and advisory committee members,
whether through posting template or exemplar
agreements or otherwise identifying such
confidentiality expectations.” MLC Ex Parte Letter
#9 at 4.

203 The DLC maintained that Office’s regulations
“should be the ceiling on any confidentiality
requirements” by the MLC. DLC Reply NOI
Comment at 28. NOIS, joined by individual
stakeholders, contended that there “must be a
rejection of any incremental NDA put forth by the
MLC to its board and/or committee members that
requires anything not mandated by the MMA.”
NOIS et al. Initial NOI Comment at 16.

committee.204 The proposed rule stated
that “[tlhe use of confidentiality
agreements by the MLC and DLC shall
be subject to the other provisions” of the
Office’s confidentiality regulations, and
““shall not permit broader use or
disclosure of Confidential Information
than permitted under” the
regulations.205 The proposed rule also
stated that the MLC and DLC ‘‘may not
impose additional restrictions relating
to the use or disclosure of Confidential
Information, beyond those imposed by
this provision, as a condition for
participation on a board or
committee.”’206

The MLC objected to these provisions,
contending that “[l]imiting the scope of
the ‘appropriate written confidentiality
agreements’ to agreements that provide
for no more and no less than what is
already specified in the regulation
renders meaningless the added qualifier
that the use or disclosure shall be made
subject to an ‘appropriate written
confidentiality agreement.’” 207 The
MLC suggests that additional
appropriate restrictions not addressed in
the regulations—such as “provisions
requiring that adequate notice be given
prior to any disclosure in response to a
subpoena or other legal process” or
“provid[ing] for the return or
destruction of confidential materials on
demand or at the end of a service
period”—would be “imprudent” not to
include in confidentiality agreements,
but “could be considered additional
restrictions on use” beyond those in the
Office’s regulations.2%8 By contrast, FMC
supports the proposed rule, expressing
its “appreciat[ion] that the Office has
made it clear that the MLC cannot create
additional restrictions on the use and
disclosure of confidential information
beyond the Office’s regulations,” which
“will help writers and composers have
an extra degree of confidence about the
healthy internal functioning of the MLC
and know that board and committee
members who have concerns would feel
free to speak freely to impacted
copyright owners and writers.” 209

The Office acknowledges that its
regulations may not address all
appropriate use restrictions and that
confidentiality agreements may need to
fill in some gaps (e.g., provisions
regarding notice before disclosures in
response to subpoenas or other legal
processes, the return or destruction of
confidential materials). The Office is

20485 FR at 22566.

205 Id, at 22568.

206 Idv

207 MLGC NPRM Comment at 17.
208 Jd, at 17-18.

209 FMC NPRM Comment at 2.
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mindful, however, that the statute
directs the Office to promulgate
regulations to prevent the improper use
or disclosure of confidential information
and that any confidentiality agreements
should not be inconsistent with the
Office’s regulations.21° To accommodate
the MLC’s concerns in the context of the
regulatory framework, the interim rule
is adjusted so that rather than requiring
confidentiality agreements to be in
compliance with the Office’s
regulations, they must not be
inconsistent with them. This should
afford the MLC and DLC sufficient
flexibility, while ensuring that any
resulting confidentiality agreements do
not circumvent the spirit of the Office’s
regulations. Also, because the interim
rule prohibits the MLC and DLC from
sharing “confidential information”” with
members of their boards of directors and
committees, the interim rule removes
the provision prohibiting the MLC and
DLC from imposing additional
restrictions relating to the use or
disclosure of confidential information,
beyond those imposed by the
regulations, as a condition for
participation on a board or committee.
Should the Office learn of the MLC or
DLC inappropriately conditioning
disclosure of MLC Internal Information
or DLC Internal Information, the Office
will consider whether further
adjustment is necessary.

List of Subjects in 37 CFR Part 210

Copyright, Phonorecords, Recordings.
Interim Regulations

For the reasons set forth in the
preamble, the Copyright Office amends
37 CFR part 210 as follows:

PART 210—COMPULSORY LICENSE
FOR MAKING AND DISTRIBUTING
PHYSICAL AND DIGITAL
PHONORECORDS OF NONDRAMATIC
MUSICAL WORKS

m 1. The authority citation for part 210
continues to read as follows:

Authority: 17 U.S.C. 115, 702.

Subpart B—Blanket Compulsory
License for Digital Uses, Mechanical
Licensing Collective, and Digital
Licensee Coordinator

m 2. Add §210.34 to read as follows:

210 The Office declines to expressly adopt the
MLC’s proposed language that “[a]lnyone receiving
Confidential Information under this subsection may
not further disclose such Confidential Information
except as expressly authorized in their written
confidentiality agreement.” MLC NPRM Comment
App. at iii.

§210.34 Treatment of confidential and
other sensitive information.

(a) General. This section prescribes
the rules under which the mechanical
licensing collective and digital licensee
coordinator shall ensure that
confidential, private, proprietary, or
privileged information received by the
mechanical licensing collective or
digital licensee coordinator or contained
in their records is not improperly
disclosed or used, in accordance with
17 U.S.C. 115(d)(12)(C), including with
respect to disclosure or use by the board
of directors, committee members, and
personnel of the mechanical licensing
collective or digital licensee
coordinator.

(b) Definitions. For purposes of this
section:

(1) “Confidential Information’’ means
sensitive financial or business
information, including trade secrets or
information relating to financial or
business terms that could cause
competitive disadvantage or be used for
commercial advantage, disclosed by
digital music providers, significant non-
blanket licensees, and copyright owners
(or any of their authorized agents or
vendors) to the mechanical licensing
collective or digital licensee
coordinator. “Confidential Information”
also means sensitive personal
information, including but not limited
to, an individual’s Social Security
number, taxpayer identification number,
financial account number(s), or date of
birth.

(i) “Confidential Information”
specifically includes usage data and
other sensitive data used to compute
market shares when distributing
unclaimed accrued royalties, sensitive
data provided by digital music
providers related to royalty calculations,
sensitive data shared between the
mechanical licensing collective and
digital licensee coordinator regarding
any significant nonblanket licensee,
sensitive data concerning voluntary
licenses or individual download
licenses administered by and/or
disclosed to the mechanical licensing
collective, and sensitive data concerning
agreements between sound recording
companies and digital music providers.
“Confidential information” also
includes sensitive financial or business
information disclosed to the mechanical
licensing collective or digital licensee
coordinator by a third party that is
reasonably designated as confidential by
the party disclosing the information,
subject to the other provisions of this
section.

(ii) “Confidential Information” does
not include:

(A) Information that is public or may
be made public by law or regulation,
including but not limited to information
made publicly available through:

(1) Notices of license, excluding any
addendum that provides a description
of any applicable voluntary license or
individual download license the digital
music provider is, or expects to be,
operating under concurrently with the
blanket license.

(2) Notices of nonblanket activity,
information in the public musical works
database prescribed by 17 U.S.C.
115(d)(3)(E), and information
disclosable through the mechanical
licensing collective’s bylaws, annual
report, audit report, or the mechanical
licensing collective’s adherence to
transparency and accountability with
respect to the collective’s policies or
practices, including its anti-
commingling policy, pursuant to 17
U.S.C. 115(d)(3)(D)(ii),(vii), and (ix).

(B) Information that at the time of
delivery to the mechanical licensing
collective or digital licensee coordinator
is public knowledge, or is subsequently
publicly disclosed by the party to whom
the information would otherwise be
considered confidential. The party
seeking information from the
mechanical licensing collective or
digital licensee coordinator based on a
claim that the information sought is a
matter of public knowledge shall have
the burden of proving that fact.

(C) Top-level compilation data
presented in anonymized format that
does not allow identification of such
data as belonging to any specific digital
music provider, significant nonblanket
licensee, or copyright owner.

(2) “MLC Internal Information’” means
sensitive financial or business
information created by or collected by
the mechanical licensing collective for
purposes of its internal operations, such
as personnel, procurement, or
technology information. “MLC Internal
Information” does not include:

(i) Information that is public or may
be made public by law or regulation,
information in the public musical works
database prescribed by 17 U.S.C.
115(d)(3)(E), and information in the
mechanical licensing collective’s
bylaws, annual report, audit report, or
the mechanical licensing collective’s
adherence to transparency and
accountability with respect to the
collective’s policies or practices,
including its anti-commingling policy,
pursuant to 17 U.S.C. 115(d)(3)(D)(ii),
(vii), and (ix); or

(ii) Information that at the time of
delivery to the mechanical licensing
collective is public knowledge, or is
subsequently publicly disclosed by the
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party to whom the information would
otherwise be considered confidential.
The party seeking information from the
mechanical licensing collective based
on a claim that the information sought
is a matter of public knowledge shall
have the burden of proving that fact.

(3) “DLC Internal Information” means
sensitive financial or business
information created by or collected by
the digital licensee coordinator for
purposes of its internal operations, such
as personnel, procurement, or
technology information. “DLC Internal
Information” does not include:

(i) Information that is public or may
be made public by law or regulation,
information in the public musical works
database prescribed by 17 U.S.C.
115(d)(3)(E), and information
disclosable through the digital licensee
coordinator’s bylaws; or

(ii) Information that at the time of
delivery to the digital licensee
coordinator is public knowledge, or is
subsequently publicly disclosed by the
party to whom the information would
otherwise be considered confidential.
The party seeking information from the
digital licensee coordinator based on a
claim that the information sought is a
matter of public knowledge shall have
the burden of proving that fact.

(c) Disclosure of Confidential
Information. (1) The mechanical
licensing collective shall limit
disclosure of Confidential Information
to employees, agents, consultants,
vendors, and independent contractors of
the mechanical licensing collective who
are engaged in the collective’s
authorized functions under 17 U.S.C.
115(d) and activities related directly
thereto and who require access to
Confidential Information for the
purpose of performing their duties
during the ordinary course of their work
for the mechanical licensing collective,
subject to an appropriate written
confidentiality agreement. The
mechanical licensing collective shall
not disclose Confidential Information to
members of the mechanical licensing
collective’s board of directors and
committees, including the collective’s
Unclaimed Royalties Oversight
Committee, or the digital licensee
coordinator’s board of directors or
committees.

(2) Notwithstanding paragraph (c)(1)
of this section, the mechanical licensing
collective shall be permitted to fulfill its
disclosure obligations under section 115
including, but not limited to:

(i) Providing monthly reports to the
digital licensee coordinator setting forth
any significant nonblanket licensees of
which the collective is aware that have
failed to comply with the Office’s

regulations regarding submission of a
notice of nonblanket activity for
purposes of notifying the mechanical
licensing collective that the licensee has
been engaging in covered activities, or
regarding the delivery of reports of
usage for the making and distribution of
phonorecords of nondramatic musical
works; and

(ii) Preparing and delivering royalty
statements to musical work copyright
owners that include the minimum
information required in accordance with
37 CFR 210.29(c), but without including
additional Confidential Information that
does not relate to the recipient copyright
owner or relevant songwriter. Once a
copyright owner receives a royalty
statement from the mechanical licensing
collective, there are no restrictions on
the copyright owner’s ability to use the
statement or disclose its contents.

(A) Members of the mechanical
licensing collective’s board of directors
and committees shall not have access to
musical work copyright owners’ royalty
statements, except where a copyright
owner discloses their own royalty
statement to the members of the
mechanical licensing collective’s board
of directors or committees.
Notwithstanding this paragraph,
members of the mechanical licensing
collective’s board and committees are
not restricted in accessing their own
royalty statements from the mechanical
licensing collective.

(B) The digital licensee coordinator,
including members of the digital
licensee coordinator’s board of directors
and committees, shall not have access to
musical work copyright owners’ royalty
statements, except where a copyright
owner discloses their own royalty
statement to the mechanical licensing
collective’s board of directors or
committees.

(3) The digital licensee coordinator
shall limit disclosure of Confidential
Information to employees, agents,
consultants, vendors, and independent
contractors of the digital licensee
coordinator who are engaged in the
digital licensee coordinator’s authorized
functions under 17 U.S.C. 115(d)(5)(C)
and activities related directly thereto
and require access to Confidential
Information for the purpose of
performing their duties during the
ordinary course of their work for the
digital licensee coordinator, subject to
an appropriate written confidentiality
agreement. The digital licensee
coordinator shall not disclose
Confidential Information to members of
the digital licensee coordinator’s board
of directors and committees, or the
mechanical licensing collective’s board
of directors or committees.

(4) In addition to the permitted
disclosure of Confidential Information
in this paragraph (c), the mechanical
licensing collective and digital licensee
coordinator may disclose Confidential
Information to:

(i) A qualified auditor or outside
counsel, pursuant to 17 U.S.C.
115(d)(4)(D), who is authorized to act on
behalf of the mechanical licensing
collective with respect to verification of
royalty payments by a digital music
provider operating under the blanket
license, subject to an appropriate
written confidentiality agreement;

(ii) A qualified auditor or outside
counsel, pursuant to 17 U.S.C.
115(d)(3)(L), who is authorized to act on
behalf of a copyright owner or group of
copyright owners with respect to
verification of royalty payments by the
mechanical licensing collective, subject
to an appropriate written confidentiality
agreement; and

(iii) Attorneys and other authorized
agents of parties to proceedings before
federal courts, the Copyright Office, or
the Copyright Royalty Judges, or when
such disclosure is required by court
order or subpoena, subject to an
appropriate protective order or
agreement.

(5) With the exception of persons
receiving information pursuant to
paragraph (c)(4) of this section, anyone
to whom the mechanical licensing
collective or digital licensee coordinator
discloses Confidential Information as
permitted in section shall not disclose
such Confidential Information to anyone
else except as expressly permitted in
this section.

(d) Use of Confidential Information.
(1) The mechanical licensing collective
shall not use any Confidential
Information for any purpose other than
the collective’s authorized functions
under 17 U.S.C. 115(d) and activities
related directly thereto. Anyone to
whom the mechanical licensing
collective discloses Confidential
Information as permitted in this section
shall not use any Confidential
Information for any purpose other than
in performing their duties during the
ordinary course of their work for the
mechanical licensing collective or as
otherwise permitted under paragraph
(c)(4) of this section.

(2) The digital licensee coordinator
shall not use any Confidential
Information for any purpose other than
its authorized functions under 17 U.S.C.
115(d)(5)(C) and activities related
directly thereto. Anyone to whom the
digital licensee coordinator discloses
Confidential Information as permitted in
this section shall not use any
Confidential Information for any
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purpose other than in performing their
duties during the ordinary course of
their work for the digital licensee
coordinator or as otherwise permitted
under paragraph (c)(4) of this section.

(e) Disclosure and Use of MLC
Internal Information and DLC Internal
Information. (1) The mechanical
licensing collective may disclose MLC
Internal Information to members of the
mechanical licensing collective’s board
of directors and committees, including
representatives of the digital licensee
coordinator who serve on the board of
directors or committees of the
mechanical licensing collective, subject
to an appropriate written confidentiality
agreement. The MLC may also disclose
MLC Internal Information to other
individuals in its discretion, subject to
the adoption of reasonable
confidentiality policies.

(2) Representatives of the digital
licensee coordinator who serve on the
board of directors or committees of the
mechanical licensing collective and
receive MLC Internal Information may
share such MLC Internal Information
with the following persons:

(i) Employees, agents, consultants,
vendors, and independent contractors of
the digital licensing coordinator who
require access to MLC Internal
Information for the purpose of
performing their duties during the
ordinary course of their work for the
digital licensee coordinator, subject to
an appropriate written confidentiality
agreement;

(ii) Individuals serving on the board
of directors and committees of the
digital licensee coordinator or
mechanical licensing collective who
require access to MLC Internal
Information for the purpose of
performing their duties during the
ordinary course of their work for the
digital licensee coordinator or
mechanical licensing collective, subject
to an appropriate written confidentiality
agreement;

(iii) Individuals otherwise employed
by members of the digital licensee
coordinator who require access to MLC
Internal Information for the purpose of
performing their duties during the
ordinary course of their work for the
digital licensee coordinator, subject to
an appropriate written confidentiality
agreement.

(3) The digital licensee coordinator
may disclose DLC Internal Information
to the following persons:

(i) Members of the digital licensee
coordinator’s board of directors and
committees, subject to an appropriate
written confidentiality agreement; and

(i) Members of the mechanical
licensing collective’s board of directors

and committees, including music
publisher representatives, songwriters,
and representatives of the digital
licensee coordinator who serve on the
board of directors or committees of the
mechanical licensing collective, subject
to an appropriate written confidentiality
agreement.

(iii) The DLC may also disclose DLC
Internal Information to other
individuals in its discretion, subject to
the adoption of reasonable
confidentiality policies.

(f) Safeguarding Confidential
Information. The mechanical licensing
collective, digital licensee coordinator,
and any person or entity authorized to
access Confidential Information from
either of those entities as permitted in
this section, must implement
procedures to safeguard against
unauthorized access to or dissemination
of Confidential Information using a
reasonable standard of care, but no less
than the same degree of security that the
recipient uses to protect its own
Confidential Information or similarly
sensitive information. The mechanical
licensing collective and digital licensee
coordinator shall each implement and
enforce reasonable policies governing
the confidentiality of their records,
subject to the other provisions of this
section.

(g) Maintenance of records. Any
written confidentiality agreements
relating to the use or disclosure of
Confidential Information must be
maintained and stored by the relevant
parties until at least seven years after
disclosures cease to be made pursuant
to them.
(h) Confidentiality agreements. The
use of confidentiality agreements by the
mechanical licensing collective and
digital licensee coordinator shall not be
inconsistent with the other provisions of
this section.
Dated: February 8, 2021.
Shira Perlmutter,
Register of Copyrights and Director of the
U.S. Copyright Office.

Approved by:

Carla D. Hayden,

Librarian of Congress.

[FR Doc. 2021-02913 Filed 2-9-21; 4:15 pm]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[EPA-R01-OAR-2020-0593; FRL-10017—
79-Region 1]

Approval and Promulgation of State
Plans (Negative Declarations) for
Designated Facilities and Pollutants:
Maine and Rhode Island

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking a direct final
action to approve negative declarations
submitted in lieu of State plans to
satisfy the requirements of the Emission
Guidelines and Compliance Times for
Municipal Solid Waste Landfills for the
State of Maine and the State of Rhode
Island. The negative declarations certify
that there are no existing facilities in the
States that must comply with this rule.
DATES: This direct final rule will be
effective April 12, 2021 without further
notice, unless the EPA receives adverse
comments by March 15, 2021. If the
EPA receives adverse comments, we
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
OAR-2020-0593 at https://
www.regulations.gov, or via email to
kilpatrick.jessica@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, the EPA may publish any
comments received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on


https://www.regulations.gov
https://www.regulations.gov
mailto:kilpatrick.jessica@epa.gov

9022

Federal Register/Vol. 86, No. 27/Thursday, February 11, 2021/Rules and Regulations

making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. Publicly
available docket materials are available
at https://www.regulations.gov or at the
U.S. Environmental Protection Agency,
EPA Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays and
facility closures due to COVID-19.

FOR FURTHER INFORMATION CONTACT:
Jessica Kilpatrick, Air Permits, Toxics, &
Indoor Programs Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 1, 5 Post
Office Square, Mail Code: 05-2, Boston,
MA 02109-0287. Telephone: 617-918—
1652. Fax: 617-918-0652 Email:
kilpatrick.jessica@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

II. Municipal Solid Waste Landfill
Regulations

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

Section 111(d) of the Clean Air Act
(CAA) establishes standards of
performance for existing sources,
specifically pertaining to the remaining
useful life of a source. Air pollutants
included under this section are those
which have not already been established
as air quality criteria pollutants via 42
U.S.C. 7408(a) or hazardous air
pollutants via 42 U.S.C. 7412. Section
111(d)(1) requires states to submit to the
EPA for approval a plan that establishes
standards of performance. The plan
must provide that the state will
implement and enforce the standards of
performance. A Federal plan is
prescribed if a state does not submit a
state-specific plan or the submitted plan
is disapproved. If a state has no
designated facilities for a standards of
performance source category, it may
submit a negative declaration in lieu of
a state plan for that source category
according to 40 CFR 60.23a(b) and
62.06.

II. Municipal Solid Waste Landfill
Regulations

A municipal solid waste (MSW)
landfill is defined in 40 CFR 60.41(f) as,
“an entire disposal facility in a
contiguous geographical space where
household waste is placed in or on

land.” Other substances may be placed
in the landfill which are regulated
under Subtitle D of the Resource
Conservation and Recovery Act (RCRA),
40 CFR 257.2. MSW landfills emit gases
generated by the decomposition of
organic compounds or evolution of new
organic compounds from the deposited
waste. The EPA regulations specifically
delineate measures to control methane
and nonmethane organic compound
(NMOC) emissions, which can adversely
impact public health.

Standards of Performance for new
MSW landfills, as codified at 40 CFR
part 60, subpart XXX (subpart XXX), set
standards for air emissions, operating
standards for collection and control
systems, test methods and procedures,
compliance provisions, monitoring of
operations, reporting requirements,
recordkeeping requirements, and
specifications for active collection
systems. Subpart XXX applies to
facilities that commenced construction,
reconstruction, or modification after
July 17, 2014. The Emission Guidelines
and Compliance Times for Municipal
Solid Waste Landfills, as codified at 40
CFR part 60, subpart Cf (subpart Cf, or
Emission Guidelines), apply to states
with MSW landfills that accepted waste
after November 8, 1987 and commenced
construction, reconstruction, or
modification before July 17, 2014. Such
landfills are considered to be “existing”
landfills. In states with facilities
meeting the applicability criteria of an
existing MSW landfill, the
Administrator of an air quality program
must submit a state plan to the EPA that
implements the Emission Guidelines.
According to 40 CFR 60.33f(d)(1), if the
design capacity increase of a facility
subject to subpart Cf is the result of a
modification, as defined in subpart Cf,
that was commenced after July 17, 2014,
then the landfill becomes subject to
subpart XXX instead of subpart Cf.

The Maine Department o
Environmental Protection (ME DEP)
submitted a negative declaration to the
EPA on March 11, 2020 pursuant to the
requirements at 40 CFR 60.23a(b) and
62.06, certifying that there are no
existing source MSW landfills in the
state subject to the requirements of 40
CFR part 60, subpart Cf. ME DEP stated
that its three landfills potentially subject
to subpart Cf have made operational or
physical changes such that the state is
no longer required to develop a state
plan to regulate these landfills as
existing sources. One landfill closed in
late 2009 and pre-control emissions of
NMOC are less than 34 megagrams per
year, meeting removal criteria via 40
CFR 60.331(f). The other two landfills
have recently expanded their capacity

and satisfy the definition of
modification by commencing
construction after July 17, 2014 and are
therefore subject to Federal CAA landfill
regulations pursuant to subpart XXX.

The Rhode Island Department of
Environmental Management (RI DEM)
submitted a negative declaration to the
EPA on July 28, 2020 pursuant to the
requirements at 40 CFR 60.23a(b) and
62.06, certifying that there are no
existing source MSW landfills in the
state subject to the requirements of 40
CFR part 60, subpart Cf. RI DEM stated
it only has one operating landfill, which
expanded its capacity and commenced
construction on the new phase in
September 2014. The landfill satisfies
the definition of modification by
commencing construction after July 17,
2014 and is therefore subject to Federal
CAA landfill regulations pursuant to
subpart XXX.

II1. Final Action

The EPA is approving the Maine and
Rhode Island negative declarations.
These negative declarations satisfy the
requirements of 40 CFR 60.23a(b) and
62.06, serving in lieu of a CAA 111(d)
state plan for existing source MSW
landfills.

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the Proposed
Rules section of this Federal Register
publication, the EPA is publishing a
separate document that will serve as the
proposal to approve the negative
declarations should relevant adverse
comments be filed. This rule will be
effective April 12, 2021 without further
notice unless the Agency receives
relevant adverse comments by March
15, 2021.

If the EPA receives such comments,
we will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
the proposed rule. All parties interested
in commenting on the proposed rule
should do so at this time. If no such
comments are received, the public is
advised that this rule will be effective
on April 12, 2021 and no further action
will be taken on the proposed rule.
Please note that if the EPA receives
adverse comments on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, the EPA may
adopt as final those provisions of the
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rule that are not the subject of adverse
comments.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a 111(d) plan
submission that complies with the
provisions of the CAA and applicable
Federal regulations (40 CFR 62.04).
Thus, in reviewing 111(d) plan
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the CAA.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 12, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to

enforce its requirements (See section
307(b)(2)).

Parties with objections to this direct
final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the Proposed Rules
section of this Federal Register, rather
than file an immediate petition for
judicial review of this direct final rule,
so that the EPA can withdraw this direct
final rule and address comment(s) in the
final rulemaking.

List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: February 3, 2021.
Deborah Szaro,
Acting Regional Administrator, EPA Region
1.

Part 62 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 62—APPROVAL AND
PROMULGATION OF STATE PLAN
FOR DESIGNATED FACILITIES AND
POLLUTANTS

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart U—Maine

m 2. Add an undesignated center
heading and § 62.4995 to read as
follows:

Emissions From Existing Solid Waste
Landfills

§62.4995 Identification of plan—negative
declaration.

On March 11, 2020, the Maine
Department of Environmental Protection
submitted a letter certifying no existing
source Municipal Solid Waste Landfills
subject to 40 CFR part 60, subpart Cf,
operate within the State’s jurisdiction.

Subpart 00—Rhode Island

m 3. Revise §62.9985 to read as follows:

§62.9985 Identification of plan—negative
declaration.

On July 28, 2020, the Rhode Island
Department of Environmental
Management submitted a letter
certifying no existing source Municipal
Solid Waste Landfills subject to 40 CFR
part 60, subpart Cf, operate within the
State’s jurisdiction.

[FR Doc. 2021-02543 Filed 2-10-21; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2021-0003; Internal
Agency Docket No. FEMA-8665]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
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insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur.
Information identifying the current
participation status of a community can
be obtained from FEMA’s CSB available
at www.fema.gov/flood-insurance/work-
with-nfip/community-status-book.
Please note that per Revisions to
Publication Requirements for
Community Eligibility Status
Information Under the National Flood
Insurance Program, notices such as this
one for scheduled suspension will no
longer be published in the Federal
Register as of June 2021 but will be
available at National Flood Insurance
Community Status and Public
Notification | FEMA.gov. Individuals
without internet access will be able to
contact their local floodplain
management official and/or State NFIP
Coordinating Office directly for
assistance.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.
FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact Adrienne L.
Sheldon, PE, CFM, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 400 C
Street SW, Washington, DC 20472, (202)
674—1087. Details regarding updated
publication requirements of community
eligibility status information under the
NFIP can be found on the CSB section
at www.fema.gov.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives, new and
substantially improved construction,
and development in general from future

flooding. Section 1315 of the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits the
sale of NFIP flood insurance unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with NFIP regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date listed in
the third column. As of that date, flood
insurance will no longer be available in
the community. FEMA recognizes
communities may adopt and submit the
required documentation after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. Their current NFIP
participation status can be verified at
anytime on the CSB section at fema.gov.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHAS) in these communities.
The date of the published FIRM is
indicated in the fourth column of the
table. No direct federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may be
provided for construction or acquisition
of buildings in identified SFHAs for
communities not participating in the
NFIP and identified for more than a year
on FEMA'’s initial FIRM for the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
procedures under 5 U.S.C. 553(b), are
impracticable and unnecessary because
communities listed in this final rule
have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were

made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
FEMA has determined that the
community suspension(s) included in
this rule is a non-discretionary action
and therefore the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) does not apply.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.
Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:


http://www.fema.gov/flood-insurance/work-with-nfip/community-status-book
http://www.fema.gov/flood-insurance/work-with-nfip/community-status-book
http://www.fema.gov

Federal Register/Vol. 86, No. 27/Thursday, February 11, 2021/Rules and Regulations

9025

. . . : . Date certain federal
: Communit Effective date authorization/cancellation Current effective :
State and location No. Y of sale of flood insurance in community map date aas\?;s"t:&(;eig%ll:ogggr
Region V
Minnesota:
Elko New Market, City of, Scott 270643 | June 21, 2013, Emerg; October 24, February 12, 2021 .. | February 12, 2021.
County. 2014, Reg; February 12, 2021, Susp.
Jordan, City of, Scott County ............ 270430 | April 15, 1974, Emerg; January 6, 1982, | ...... do™* i, Do.
Reg; February 12, 2021, Susp.
Prior Lake, City of, Scott County ....... 270432 | February 6, 1974, Emerg; September 29, | ...... do e Do.
1978, Reg; February 12, 2021, Susp.
Savage, City of, Scott County ........... 270433 | April 24, 1974, Emerg; June 18, 1980, | ...... [o (o R Do.
Reg; February 12, 2021, Susp.
Scott County, Unincorporated Areas 270428 | April 14, 1972, Emerg; April 3, 1978, | ...... [o (o R Do.
Reg; February 12, 2021, Susp.
Shakopee, City of, Scott County ....... 270434 | May 7, 1974, Emerg; September 29, | ..... [o (o R Do.
1978, Reg; February 12, 2021, Susp.
Region VI
Texas:
Archer City, City of, Archer County ... 480698 | April 30, 1976, Emerg; October 16, 1979, | ...... [o (o R Do.
Reg; February 12, 2021, Susp.
Archer County, Unincorporated 481078 | September 8, 1982, Emerg; January 6, | ...... dO i, Do.
Areas. 1988, Reg; February 12, 2021, Susp.
Holliday, City of, Archer County ........ 480699 | July 8, 1985, Emerg; November 1, 1989, | ...... [o o R Do.
Reg; February 12, 2021, Susp.
Jack County, Unincorporated Areas 480377 | June 30, 1998, Emerg; February 11, | ... [o [o IR Do.
2009, Reg; February 12, 2021, Susp.
Jacksboro, City of, Jack County ........ 480378 | May 29, 1975, Emerg; January 15, 1988, | ...... [o o R Do.
Reg; February 12, 2021, Susp.
Lakeside City, City of, Archer and 481496 | October 23, 1990, Emerg; April 1, 1991, | ..... [o o R Do.
Wichita Counties. Reg; February 12, 2021, Susp.
Scotland, City of, Archer County ....... 481280 | June 9, 2010, Emerg; N/A, Reg; Feb- | ...... [o o R Do.
ruary 12, 2021, Susp.

*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Katherine B. Fox,

Assistant Administrator for Mitigation,
Federal Insurance and Mitigation
Administration—FEMA Resilience,
Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. 2021-02832 Filed 2-10-21; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket No 13-184; FCC 20-178; FRS
17362]

Modernizing the E-Rate Program for
Schools and Libraries

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Federal Communications
Commission (Commission) amends E-
Rate invoicing rules to enhance the
efficient administration of the program
while ensuring that program
participants have sufficient time to
complete the invoice payment process.
DATES: Effective February 11, 2021.

FOR FURTHER INFORMATION CONTACT:
James Bachtell, Wireline Competition

Bureau, 202—418-7400 or TTY: 202—
418-0484.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Modernizing the E-Rate
Program for Schools and Libraries
(Order) in WC Docket No. 13—-184; FCC
20-178, adopted December 9, 2020 and
released December 10, 2020. Due to the
COVID-19 pandemic, the Commission’s
headquarters will be closed to the
general public until further notice. The
full text of this document is available at
the following internet address: https://
docs.fcc.gov/public/attachments/FCC-
20-178A1.pdf.

I. Introduction

1. The efficient administration of the
E-Rate program depends on providing
program participants flexibility to
procure needed services and equipment
in a timely and cost-effective manner,
while ensuring that safeguards are in
place to administer the program
effectively and protect against waste,
fraud and abuse. Since the program’s
inception, the Commission and the
program’s administrator, the Universal
Service Administrative Company
(USAQ), have continuously worked to
achieve the appropriate balance in
meeting these goals. This Order builds
on those efforts by amending the

invoicing rules to enhance the efficient
administration of the program while
ensuring that program participants have
sufficient time to complete the invoice
payment process.

2. Specifically, the Commission
permits applicants and service
providers up to 120 days to submit
invoices after USAC issues a Revised
Funding Commitment Decision Letter
approving a post-commitment request or
granting an appeal of a previously
denied or reduced funding request. In so
doing, the Commission facilitates
program participants’ ability to meet
evolving needs—by changing service
providers or submitting service
substitutions, for example—without
jeopardizing their ability to obtain
reimbursement or necessitating a
Commission waiver proceeding.
Consistent with this change, the
Commission grants relief to certain
program participants that were excluded
from an earlier invoicing relief order
and provides a one-time waiver
opportunity for program participants
that were unable to timely submit an
invoice because they were awaiting a
post-commitment decision.

3. In taking these actions, the
Commission promotes the goals of the
E-Rate program by ensuring that its


https://docs.fcc.gov/public/attachments/FCC-20-178A1.pdf
https://docs.fcc.gov/public/attachments/FCC-20-178A1.pdf
https://docs.fcc.gov/public/attachments/FCC-20-178A1.pdf
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subsidies continue to assist students
and library patrons in getting access to
essential communication and broadband
services without applicants and service
providers facing unfair obstacles when
submitting claims for reimbursement.

II. Discussion

4. The Commission amends the rules
to provide greater flexibility to
applicants and service providers by
providing them 120 days to submit an
invoice after USAC issues a Revised
Funding Commitment Decision Letter
approving a post-commitment request or
granting an appeal regarding a
previously denied or reduced funding
request. The Commission also extends
the relief provided in the 2018 Invoicing
Relief Order (DA 18-188) to applicants
and service providers that were unable
to invoice while awaiting a post-
commitment decision from USAC and
timely filed a request for waiver,
regardless of whether they requested
and received a one-time, 120-day
invoice deadline extension. Finally, the
Commission provides a one-time
opportunity for program participants to
seek a waiver if they have not
previously done so if they can
demonstrate that were unable to timely
submit an invoice because they were
awaiting a post-commitment decision.
These filings must demonstrate good
cause to waive the 60-day waiver filing
deadline.

5. Post-Commitment Invoice Period.
The Commission amends the E-Rate
program rules to allow applicants and
service providers to submit invoices for
payment up to 120 days after USAC
issues a Revised Funding Commitment
Decision Letter approving a post-
commitment request or granting an
appeal of a previously denied or
reduced funding request. The
Commission did not fully consider all of
the potential scenarios that might affect
an applicant or service provider’s ability
to invoice when it codified the
invoicing deadline in 2014. Such delays
could be caused by technical issues or
involve requests that include
particularly complicated appeals or
investigations. The Commission finds
that providing applicants and service
providers 120 days to invoice under
these circumstances will not greatly
delay the ability of the Commission or
USAC to efficiently administer the
program. Several members of the E-Rate
community have requested the
Commission take action, including the
State E-Rate Coordinators Alliance
(SECA).

6. The Commission amends the rule
now without notice and comment in
accordance with the exception to the

Administrative Procedure Act (APA) for
procedural rules. This change in the
rules will be effective February 11,
2021. Upon effectiveness, if USAC
grants an appeal or approves other post-
commitment requests submitted by an
applicant or service provider, it must
provide applicants and service
providers 120 days from the date of the
resulting Revised Funding Commitment
Decision Letter to complete invoicing.

7. The Commission limits the rule
change to post-commitment requests or
appeal decisions that result in a Revised
Funding Commitment Decision Letter
approving the request. Therefore,
applicants or service providers
appealing partially approved funding
requests should submit invoices for the
partial funding before the original
invoice deadline expires because USAC
will not provide additional time to
invoice if the appeal is denied.

8. Relief for Program Participants
Outside the Scope of the 2018 Invoicing
Relief Order. The Commission waives
the existing invoicing rule for any
applicant or service provider that was
unable to invoice while awaiting a post-
commitment decision and filed a
pending request for waiver of this rule
with the Wireline Competition Bureau
(Bureau) for funding year 2016,
regardless of whether the applicant or
service provider requested and received
a one-time, 120-day invoice deadline
extension. The Commission’s rules may
be waived for good cause shown. The
Commission finds, as in the 2018
Invoicing Relief Order, that the
circumstances here require a waiver of
the invoicing rules because the
applicants and service providers made
nearly every attempt to comply with the
invoice deadline rules, but were blocked
from timely completing the invoicing
process because a predicate request or
function had not been completed (or
could not be completed) by USAC’s
systems.

9. The Commission also directs the
Bureau to extend this relief to any
applicant or service provider that
similarly faced this issue and filed a
pending request for waiver of this rule
due to a post-commitment request
approval or a successful appeal decision
received after the invoice deadline for
funding years 2014-2015 and funding
year 2017 or later. Because all of these
applicants and service providers had
approved funding commitments and
were unable to take the last step to file
invoices due to circumstances outside of
their control, there are no concerns
about waste, fraud, or abuse. The
Commission therefore directs the
Bureau to evaluate and grant these
pending waiver requests on a case-by-

case basis consistent with the Order. For
program participants that receive a
waiver, the Commission directs USAC
to issue a Revised Funding Commitment
Decision Letter and provide 120 days
from the issuance of that letter for
applicants or service providers to
submit or resubmit invoices.

10. Finally, the Commission
recognizes that there may be other
applicants and service providers that
faced the same circumstances as the
others granted relief in the Order but
did not file a waiver request with the
Commission. To ensure that similar
facts lead to similar outcomes, other
applicants or service providers facing
similar circumstances may request
within 60 days from February 11, 2021,
a waiver demonstrating that they were
unable to timely invoice due to a delay
in the processing of a post-commitment
change or resolution of a successful
appeal decision for funding years 2014
or later. The Commission finds that 60
days is an appropriate length of time to
give applicants and service providers to
file their waiver requests. The
Commission’s current rules require that
appeals and waiver requests be
submitted within this time frame, which
provides petitioners an adequate
opportunity to respond meaningfully to
adverse decisions. Because these filings
are likely being submitted beyond the
60-day time period for waiver requests,
each pleading must contain an
explanation of the reason they did not
previously file a timely waiver request
and, if the Bureau finds good cause, it
should waive the filing deadline in
§54.720(a) of the Commission’s rules.
The Bureau is directed to evaluate and
grant these waiver requests to the extent
affected parties demonstrate that they
were unable to submit timely invoices
under the circumstances discussed in
the Order and demonstrate good cause
to waive the deadline to timely file a
waiver request.

II1. Procedural Matters

A. Paperwork Reduction Act Analysis

11. This document does not contain
any new or modified information
collection requirements subject to PRA.
In addition, therefore, it does not
contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

B. Congressional Review Act

12. The Commission will not send a
copy of the Order to Congress and the
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Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A), because
the adopted rules are rules of agency
organization, procedure, or practice that
do not ‘“‘substantially affect the rights or
obligations of non-agency parties.”” This
is a procedural rule establishing a
deadline for filing invoices.

IV. Ordering Clauses

13. Accordingly, it is ordered that,
pursuant to the authority found in
sections 1 through 4, 201-202, 254,
303(r) and 403 of the Communications
Act of 1934, as amended, 47 U.S.C. 151
through 154, 201 through 202, 254,
303(r), and 403, the Order is adopted.

14. It is further ordered, pursuant to
the authority contained in sections 1-4
and 254 of the Communications Act of
1934, as amended, 47 U.S.C. 151-154
and 254, and § 1.3 of the Commission’s
rules, 47 CFR 1.3, that §§54.514 and
54.720(a) of the Commission’s rules, 47
CFR 54.514 and 54.720(a), ARE
WAIVED to the extent provided herein.

15. It is further ordered, pursuant to
the authority contained in sections 1-4

and 254 of the Communications Act of
1934, as amended, 47 U.S.C. 151-154
and 254, and §§0.91 and 1.3 of the
Commission’s rules, 47 CFR 0.91, 1.3,
the Commission directs the Wireline
Competition Bureau to grant relief to
similarly situated applicants to the
extent described herein.

16. The rule changes adopted in the
Order constitute either a rules of agency
organization, procedure and practice
and are not subject to the notice and
comment and effective date provisions
of the Administrative Procedure Act.
Accordingly, these rule changes are
effective February 11, 2021.

Federal Communications Commission.
Marlene Dortch,
Secretary.

Editorial Note: This document was

received for publication by the Office of the
Federal Register on January 5, 2021.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 54 as
follows:

PART 54—UNIVERSAL SERVICE

m 1. The authority citation for part 54
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 155, 201,
205, 214, 219, 220, 229, 254, 303(r), 403,
1004, and 1302 unless otherwise noted.

m 2. Amend § 54.514 by revising
paragraph (a) to read as follows:

§54.514 Payment for discounted services.

(a) Invoice filing deadline. Invoices
must be submitted to the Administrator:

(1) 120 days after the last day to
receive service;

(2) 120 days after the date of the FCC
Form 486 Notification Letter; or

(3) 120 days after the date of the
Revised Funding Commitment Decision
Letter approving a post-commitment
request made by the applicant or service
provider or a successful appeal of a
previously denied or reduced funding

request, whichever is latest.
* * * * *

[FR Doc. 2021-00190 Filed 2-10-21; 8:45 am]
BILLING CODE 6712-01-P



9028

Proposed Rules

Federal Register
Vol. 86, No. 27

Thursday, February 11, 2021

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 390

RIN 3064—-AF30

Removal of Transferred OTS
Regulations Regarding Definitions of
Terms

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: In order to streamline FDIC
regulations, the FDIC proposes to
rescind and remove from the Code of
Federal Regulations rules entitled
Definitions for Regulations Affecting All
State Savings Associations that were
transferred to the FDIC from the Office
of Thrift Supervision (OTS) on July 21,
2011, in connection with the
implementation of Title III of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act). The
effective date of rescinding and
removing these regulations would be
coordinated with the rescission and
removal of the other remaining subparts.
DATES: Comments must be received on
or before March 15, 2021.
ADDRESSES: You may submit comments,
identified by RIN 3064—AF30, by any of
the following methods:

e FDIC Website: https://
www.fdic.gov/regulations/laws/federal/.

Follow instructions for submitting
comments on the agency website.

e Email: Comments@fdic.gov. Include
RIN 3064—AF30 on the subject line of
the message.

e Mail: James P. Sheesley, Assistant
Executive Secretary, Attention:
Comments, Federal Deposit Insurance
Corporation, 550 17th Street NW,
Washington, DC 20429.

o Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
NW building (located on F Street) on

business days between 7 a.m. and 5 p.m.

Please include your name, affiliation,
address, email address, and telephone
number(s) in your comment. All
statements received, including
attachments and other supporting
materials, are part of the public record
and are subject to public disclosure.
You should submit only information
that you wish to make publicly
available.

Please note: all comments received
will be posted generally without change
to https://www.fdic.gov/regulations/
laws/federal/, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT:
Thomas Hearn, Counsel, Legal Division,
thohearn@fdic.gov, 202—898—6967; or
Kathryn Marks, Counsel, Legal Division,
kmarks@fdic.gov, 202—898-3896.

SUPPLEMENTARY INFORMATION:

I. Policy Objectives

The policy objective of the proposed
rule is to rescind and remove
unnecessary and duplicative regulations
in order to simplify them and improve
the public’s understanding of them.
Subpart Q of part 390 is composed
entirely of definitions of terms used in
other subparts of parts 390 and 391.

When completed, the ongoing rescission
and removal of all other subparts of
parts 390 and 391 mean the definitions
in subpart Q will no longer apply to any
current regulation, rendering it
unnecessary. Therefore, the proposed
rescission and removal of subpart Q
may contribute to minimizing potential
misunderstanding of the subpart by
readers and help keep federal
regulations current.

II. Background

Title III of the Dodd-Frank Wall Street
Reform and Consumer Protection Act of
2010 (the Dodd-Frank Act or the Act)
provided for the functions, powers, and
duties of the Office of Thrift
Supervision (OTS) relating to State
savings associations to transfer to the
FDIC effective one year after July 21,
2010, the date that the Dodd-Frank Act
was enacted.? In connection with this
transfer, effective July 22, 2011, the
FDIC caused to be published in the
Federal Register the transferred OTS
regulations related to State savings
associations reissued as parts 390 and
391 of the FDIC’s regulations.2

When the FDIC reissued OTS
regulations as parts 390 and 391 of the
FDIC’s regulations, it specifically noted
that its staff would evaluate the reissued
regulations and may later recommend
incorporating them into other FDIC
regulations, amending them, or
rescinding them, as appropriate.3 The

1Section 311 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, Public Law
111-203, 124 Stat. 1376 (2010) (codified at 12
U.S.C. 5411). The Act also amended section 3 of the
Federal Deposit Insurance Act (FDI Act) to
designate the FDIC as the “appropriate Federal
banking agency” for State savings associations.

276 FR 47652 (Aug. 5, 2011).

376 FR at 47653.


https://www.fdic.gov/regulations/laws/federal/
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FDIC has since rescinded and removed
all subparts of part 391.4 At present, the
FDIC has rescinded and removed 24 of
the 26 subparts of part 390 and a notice
of proposed rulemaking with respect to
subpart W (Securities Offerings), is
expected to be considered at the same
Board meeting.? Subpart Q, the subject

4 The list below reflects the relevant Federal
Register citations and effective dates for the
rescission and removal of the subparts of part 391.

Subpart A—Security Procedures, final rule, 83 FR
13839 (Apr. 2, 2018) https://www.govinfo.gov/
content/pkg/FR-2018-04-02/pdf/2018-06161.pdyf,
effective May 2, 2018; Subpart B—Safety and
Soundness Guidelines and Compliance Procedures,
final rule, 80 FR 65904 (Oct. 28, 2015) https://
www.govinfo.gov/content/pkg/FR-2015-10-28/pdf/
2015-27293.pdf, effective November 27, 2015;
Subpart G—Fair Credit Reporting, final rule, 80 FR
65913 (Oct. 28, 2015) https://www.govinfo.gov/
content/pkg/FR-2015-10-28/pdf/2015-27291.pdyf,
effective November 27, 2015; Subpart D—Loans in
Areas Having Special Flood Hazards, final rule, 79
FR 75742 (Dec. 19, 2014) https://www.govinfo.gov/
content/pkg/FR-2014-12-19/pdf/2014-29761.pdf,
effective January 20, 2015; and Subpart E—
Acquisitions of Control of State Savings
Associations, final rule, 80 FR 65889 (Oct. 28, 2015)
https://www.govinfo.gov/content/pkg/FR-2015-10-
28/pdf/2015-27289.pdyf, effective January 1, 2016.

5 The list below reflects the relevant Federal
Register citations and effective dates for the 24
subparts of part 390 that have been rescinded and
removed. The FDIC is also expected to propose
rescinding and removing Subpart W at the same
Board meeting on January 19, 2021.

Subpart A—Restrictions on Post-Employment
Activities of Senior Examiners, final rule, 79 FR
42181 (July 21, 2014) https://www.govinfo.gov/
content/pkg/FR-2014-07-21/pdf/2014-16974.pdf,
effective August 20, 2014; Subpart B—Removals,
Suspensions, and Prohibitions Where a Crime is
Charged or Proven, final rule, 80 FR 5009 (Jan. 30
2015) https://www.govinfo.gov/content/pkg/FR-
2015-01-30/pdf/2015-01327.pdf, effective March 2,
2015; Subpart C—Rules of Practice and Procedure
in Adjudicatory Proceedings, final rule, 80 FR 5009
(Jan. 30 2015) https://www.govinfo.gov/content/pkg/
FR-2015-01-30/pdf/2015-01327.pdf, effective
March, 2, 2015; Subpart D—Rules for Investigations
and Formal Examination Proceedings, final rule, 80
FR 5009 (Jan. 30 2015) https://www.govinfo.gov/
content/pkg/FR-2015-01-30/pdf/2015-01327.pdf,
effective March 2, 2015; Subpart E—Rules of
Practice Before the FDIC, final rule, 80 FR 5009
(Jan. 30 2015) https://www.govinfo.gov/content/pkg/
FR-2015-01-30/pdf/2015-01327.pdf, effective March
2, 2015; Subpart F—Application Process
Procedures, final rule approved by the FDIC Board
on December 15, 2020, https://www.govinfo.gov/
content/pkg/FR-2020-10-15/pdf/2020-21000.pdf;
Subpart G—Nondiscrimination Requirements, final
rule approved by the FDIC Board on December 15,
2020, https://www.fdic.gov/news/board/2020/2020-
12-15-notice-sum-f-mem.pdf; Subpart H—
Disclosure and Reporting of CRA-Related
Agreements, final rule, 79 FR 42183 (July 21, 2014)
https://www.govinfo.gov/content/pkg/FR-2014-07-
21/pdf/2014-16973.pdf, effective August 20, 2014;
Correction 80 FR 23692 (Apr. 29, 2015); https://
www.govinfo.gov/content/pkg/FR-2015-04-29/pdf/
2015-09894.pdf, effective April 29, 2015; Subpart
I—Consumer Protection in Sales of Insurance, final
rule, 83 FR 13843 (April 2, 2018) https://
www.govinfo.gov/content/pkg/FR-2018-04-02/pdf/
2018-06163.pdf, effective May 2, 2018; Subpart J—
Fiduciary Powers of State Savings Associations,
final rule, 83 FR 60333 (Nov. 26, 2018) https://
www.govinfo.gov/content/pkg/FR-2018-11-26/pdf/
2018-25659.pdf, effective January 1, 2019; Subpart
K—Recordkeeping and Confirmation Requirements

of this Notice, is the final of the 26
subparts to be considered by the Board
for rescission.

II1. Proposed Regulation Changes

Part 390, subpart QQ, contains
definitions of terms used in subparts
390 and 391,% and is derived from
definitions contained in 12 CFR part
561 of the OTS regulations. As noted
above, all of part 391 has been rescinded
and removed from the FDIC’s
regulations. For part 390, 24 of the 26
subparts have been rescinded and
removed and the other remaining
subpart, subpart W, is expected to be

for Securities Transactions, final rule, 78 FR 76721
(Dec. 19, 2013) https://www.govinfo.gov/content/
pkg/FR-2013-12-19/pdf/2013-29786.pdf, effective
January 24, 2014; Subpart L—Electronic Operations,
final rule, 80 FR 65612 (Oct. 27, 2015) https://
www.govinfo.gov/content/pkg/FR-2015-10-27/pdf/
2015-27292.pdf, effective November 27, 2015;
Subpart M—Deposits, final rule, 84 FR 65276 (Nov.
27, 2019) https://www.govinfo.gov/content/pkg/FR-
2019-11-27/pdf/2019-25697.pdf, effective December
27, 2019; Subpart N—Possession by Conservators or
Receivers of Federal and State Savings
Associations, final rule, 80 FR 5015 (Jan. 30, 2015)
https://www.govinfo.gov/content/pkg/FR-2015-01-
30/pdf/2015-01326.pdf, effective March 2, 2015;
Subpart O—Subordinate Organizations, final rule
approved by the FDIC Board on December 15, 2020,
https://www.fdic.gov/news/board/2020/2020-12-15-
notice-sum-g-fr.pdf: Subpart P—Lending and
Investment, final rule, 84 FR 31171 (July 1, 2019)
https://www.govinfo.gov/content/pkg/FR-2019-07-
01/pdf/2019-13449.pdf, effective July 31, 2019;
Subpart R—Regulatory Reporting Standards, final
rule, 85 FR 3247 (Jan. 21, 2020) https://
www.govinfo.gov/content/pkg/FR-2020-01-21/pdf/
2019-27577.pdf, effective February 20, 2020;
Subpart S—State Savings Associations—
Operations, final rule, 85 FR 3232 (Jan. 21, 2020)
https://www.govinfo.gov/content/pkg/FR-2020-01-
21/pdf/2019-27580.pdyf, effective February 20, 2020;
Subpart T—Accounting Requirements, final rule, 85
FR 3250 (Jan. 21, 2020) https://www.govinfo.gov/
content/pkg/FR-2020-01-21/pdf/2019-27579.pdf,
effective February 20, 2020; Subpart U—Securities
of State Savings Associations, final rule, 79 FR
63498 (Oct. 24, 2014) https://www.govinfo.gov/
content/pkg/FR-2014-10-24/pdf/2014-25336.pdf,
effective November 24, 2014; Subpart V—
Management Officials Interlock, final rule, 80 FR
79250 (Dec. 21. 2015) https://www.govinfo.gov/
content/pkg/FR-2015-12-21/pdf/2015-31940.pdf,
effective January 20, 2016; Subpart W—Securities
Offerings, Subpart W is expected to be considered
at the January 19, 2021, Board meeting.; Subpart
X—Appraisals, final rule, 80 FR 33658 (June 9,
2015) https://www.govinfo.gov/content/pkg/FR-
2015-06-09/pdf/2015-12719.pdf, effective August
10, 2015; Subpart Y—Prompt Corrective Action,
final rule, §§ 390.450 through 390.455 rescinded
and removed, 83 FR 17737 (April 24, 2018) https://
www.govinfo.gov/content/pkg/FR-2018-04-24/pdf/
2018-06881.pdf, effective April 24, 2018; for
rescinding and removing the remaining sections of
subpart Y, §§ 390.456 through 390.459, a final rule
was approved by the FDIC Board on December 15,
2020, https://www.fdic.gov/news/board/2020/2020-
12-15-notice-sum-h-fr.pdf. https://www.fdic.gov/
news/board/2020/2020-12-15-notice-sum-h-fr-.pdf;
Subpart Z—Capital, final rule, 83 FR 17737 (Apr.
24, 2018) https://www.govinfo.gov/content/pkg/FR-
2018-04-24/pdf/2018-06881.pdf, (effective April 24,
2018).

6 Subpart Q is derived from part 561 of the OTS
regulations.

considered at the January 2021 Board
meeting. Once this other remaining
subpart of part 390 is rescinded and
removed, no regulations will remain to
which the definitions in subpart Q will
apply. For this reason, the FDIC is
proposing to rescind and remove
subpart Q, the last of the 26 subparts,
and will coordinate the final rule’s
effective date with effective dates for the
rescission and removal of the remaining
other subparts of part 390.

IV. Expected Effects

As of the quarter ending June 30,
2020, the FDIC supervised 3,270
depository institutions, of which 35 (1.1
percent) are State savings associations.”
The proposed rule primarily would
affect regulations that govern State
savings associations. Therefore, the
FDIC estimates that the proposed rule
will affect 35 FDIC-supervised State
savings associations. As previously
discussed, the proposed rule, if adopted,
would rescind and remove part 390,
subpart Q. Since the proposed
rescission and removal of subpart Q is
being coordinated with the rescission
and removal of the five remaining
subparts of part 390, it will no longer
apply to any regulation and will,
therefore, be unnecessary. Based on the
forgoing, the proposed rule is not
expected to have any substantive effects
on FDIC-supervised State savings
associations.

The proposed rule could have a broad
effect on the public by simplifying the
Code of Federal Regulations, and
thereby, benefit the public by promoting
ease of understanding and reference.
Assessing the magnitude of this
potential effect appears infeasible given
the absence of direct studies
demonstrating the potential connection
between outdated federal regulations
and compliance outcomes.

The FDIC does not believe that the
proposed rule will have direct
substantive effects on financial market
activity or the U.S. economy.

The FDIC invites comments on all
aspects of this analysis. In particular,
would the proposed rule have any costs
or benefits to covered entities that the
FDIC has not identified?

V. Alternatives Considered

The FDIC has considered alternatives
to the proposed rule, but believes the
proposed rule represents the most
appropriate option for covered
institutions. As discussed previously,
the Dodd-Frank Act transferred to the
FDIC certain powers, duties, and
functions formerly performed by the

7 CALL Report data, June 2020.
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OTS. The FDIC’s Board reissued and
redesignated certain transferred
regulations from the OTS, but noted that
it would evaluate and might later, as
appropriate, rescind, amend, or
incorporate the regulations into other
FDIC regulations.

The FDIC has evaluated the existing
regulations regarding definitions of
terms used in parts 390 and 391. The
FDIC considered the status quo
alternative of retaining the current
regulations, but believes it would be
unnecessary for FDIC-supervised
institutions to continue to refer to these
regulations when they will not apply to
remaining regulations. If subpart Q
remained in the Federal Code while all
the subparts to which it applied were
rescinded and removed, some members
of the public could incur modest but
unnecessary costs associated with the
time and effort to comprehend the
meaning of the presence of subpart Q.
Therefore, the FDIC is proposing to
rescind and remove the regulations.

VI. Request for Comments

The FDIC invites comments on all
aspects of this proposed rulemaking. In
particular, the FDIC requests comments
on what negative impacts, if any, can
you foresee in the FDIC’s proposal to
rescind and remove part 390, subpart Q
from the Code of Federal Regulation and
to coordinate this action with the
effective dates of the rescission and
removal of the other remaining subparts
of part 390. Please provide any other
comments you have on the proposal.

VII. Administrative Law Matters

A. The Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA),8 the FDIC may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number.

The proposed rule would rescind and
remove from FDIC regulations part 390,
subpart Q. The proposed rule will not
create any new or revise any existing
collections of information under the
PRA. Therefore, no information
collection request will be submitted to
the OMB for review.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
requires that, in connection with a
notice of proposed rulemaking, an
agency prepare and make available for
public comment an initial regulatory
flexibility analysis that describes the

844 U.S.C. 3501-3521.

impact of the proposed rule on small
entities.9 However, a regulatory
flexibility analysis is not required if the
agency certifies that the proposed rule
will not have a significant economic
impact on a substantial number of small
entities, and publishes its certification
and a short explanatory statement in the
Federal Register, together with the
proposed rule. The Small Business
Administration (SBA) has defined
“small entities” to include banking
organizations with total assets of less
than or equal to $600 million.10
Generally, the FDIC considers a
significant effect to be a quantified effect
in excess of 5 percent of total annual
salaries and benefits per institution, or
2.5 percent of total noninterest
expenses. The FDIC believes that effects
in excess of these thresholds typically
represent significant effects for FDIC-
supervised institutions.

As of the quarter ending June 30,
2020, the FDIC supervised 3,270
depository institutions,? of which
2,492 were considered small entities for
the purposes of RFA.12 There are 33 (1.0
percent of FDIC-supervised depository
institutions) State savings associations
that are small entities for the purposes
of RFA.13 As discussed previously, the
proposed rule would rescind and
remove 12 CFR part 390, subpart Q,
which contains definitions of terms
used in parts 390 and 391 of the FDIC’s
regulations. Because all of part 391 has
been rescinded and removed and all
other remaining subparts of part 390
will be rescinded and removed upon
finalization of this proposed
rulemaking, the FDIC does not expect
the rescission and removal of the
definitions in subpart Q to significantly
affect any small FDIC-supervised State
savings associations.

Based on the information above, the
FDIC certifies that the proposed rule, if
enacted, would not have a significant
economic impact on a substantial
number of small entities.

95 U.S.C. 601, et seq.

10 The SBA defines a small banking organization
as having $600 million or less in assets, where “‘a
financial institution’s assets are determined by
averaging the assets reported on its four quarterly
financial statements for the preceding year.” See 13
CFR 121.201 (as amended by 84 FR 34261, effective
August 19, 2019). “SBA counts the receipts,
employees, or other measure of size of the concern
whose size is at issue and all of its domestic and
foreign affiliates.” See 13 CFR 121.103. Following
these regulations, the FDIC uses a covered entity’s
affiliated and acquired assets, averaged over the
preceding four quarters, to determine whether the
FDIC-supervised institution is “small”” for the
purposes of RFA.

11 FDIC-supervised institutions are set forth in 12
U.S.C. 1813(q)(2).

12FDIC CALL Report data, June 30, 2020.

13]d.

The FDIC invites comments on all
aspects of the supporting information
provided in this section, and in
particular, whether the proposed rule
would have any significant effects on
small entities that the FDIC has not
identified.

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 14 requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
FDIC has sought to present the proposed
rule in a simple and straightforward
manner. The FDIC invites comments on
whether the proposal is clearly stated
and effectively organized and how the
FDIC might make the proposal easier to
understand.

D. The Economic Growth and
Regulatory Paperwork Reduction Act

Under section 2222 of the Economic
Growth and Regulatory Paperwork
Reduction Act of 1996 (EGRPRA), the
FDIC is required to review all of its
regulations at least once every 10 years
in order to identify any outdated or
otherwise unnecessary regulations
imposed on insured institutions.'® The
FDIC, along with the other Federal
banking agencies, submitted a Joint
Report to Congress on March 21, 2017
(EGRPRA Report) discussing how the
review was conducted, what has been
done to date to address regulatory
burden, and further measures the FDIC
will take to address issues that were
identified.1® As noted in the EGRPRA
Report, the FDIC is continuing to
streamline and clarify its regulations
through the OTS rule integration
process. By rescinding and removing
outdated or unnecessary regulations
such as part 390, subpart Q, this
proposed rule complements other
actions that the FDIC has taken,
separately and with the other Federal
banking agencies, to further the
EGRPRA mandate.

E. Riegle Community Development and
Regulatory Improvement Act of 1994

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(RCDRIA),17 in determining the effective
date and administrative compliance
requirements for new regulations that
impose additional reporting, disclosure,
or other requirements on insured
depository institutions (IDIs), each

14 Public Law 106-102, section 722, 113 Stat.
1338, 1471 (codified at 12 U.S.C. 4809)).

15 Public Law 104-208, 110 Stat. 3009 (1996).

16 82 FR 15900 (March 31, 2017).

1712 U.S.C. 4802(a).
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Federal banking agency must consider,
consistent with principles of safety and
soundness and the public interest, any
administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosures, or other new
requirements on IDIs generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form.18 The FDIC invites
comments that further will inform its
consideration of RCDRIA.

List of Subjects in 12 CFR Part 390

Administrative practice and
procedure, Advertising, Aged, Civil
rights, Conflict of interests, Credit,
Crime, Equal employment opportunity,
Fair housing, Government employees,
Individuals with disabilities, Reporting
and recordkeeping requirements,
Savings associations.

PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation proposes to amend part 390
of title 12 of the Code of Federal
Regulations as follows:

m 1. The authority citation for part 390
is revised to read as follows:

Authority: 12 U.S.C. 1819.
Subpart Q—[Removed and Reserved]

m 2. Remove and reserve subpart Q,

consisting of §§ 390.280 through

390.316.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on January 19,
2021.

James P. Sheesley,

Assistant Executive Secretary.
[FR Doc. 2021-01536 Filed 2—-10-21; 8:45 am]
BILLING CODE 6714-01-P

18]d.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2020-0597; FRL-10019-
43-Region 3]

Approval and Promulgation of Air
Quality Plans; Pennsylvania;
Reasonably Available Control
Technology (RACT) Determinations for
Case-by-Case Sources Under the 1997
and 2008 8-Hour Ozone National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
multiple state implementation plan
(SIP) revisions submitted by the
Commonwealth of Pennsylvania. These
revisions were submitted by the
Pennsylvania Department of
Environmental Protection (PADEP) to
establish and require reasonably
available control technology (RACT) for
nine major sources of volatile organic
compounds (VOC) and/or nitrogen
oxides (NOx) pursuant to the
Commonwealth of Pennsylvania’s
conditionally approved RACT
regulations. In this rulemaking action,
EPA is only proposing to approve
source-specific (also referred to as
““case-by-case”’) RACT determinations
for eight of the nine major sources
submitted by PADEP. These RACT
evaluations were submitted to meet
RACT requirements for the 1997 and
2008 8-hour ozone national ambient air
quality standards (NAAQS). This action
is being taken under the Clean Air Act
(CAA).

DATES: Written comments must be
received on or before March 15, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2020-0597 at https://
www.regulations.gov, or via email to
opila.marycate@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is

restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Ms.
Emily Bertram, Permits Branch (3AD10),
Air and Radiation Division, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814-5273.
Ms. Bertram can also be reached via
electronic mail at bertram.emily@
epa.gov.

SUPPLEMENTARY INFORMATION: On March
9, 2020, PADEP submitted a revision to
its SIP to address case-by-case NOx and/
or VOC RACT for nine major facilities.
This SIP revision is intended to address
the NOx and/or VOC RACT
requirements under sections 182 and
184 of the CAA for the 1997 and 2008
8-hour ozone NAAQS. Table 1 of this
document lists the SIP submittal date
and the facilities included in PADEP’s
submittal. Although submitted in one
SIP revision by PADEP, EPA views each
facility as a separable SIP revision and
may take separate final action on one or
more facilities. In this rulemaking
action, EPA is only proposing to
approve case-by-case RACT
determinations for eight of the nine
sources submitted to EPA by PADEP.
The remaining major source, Montour
LLG, will be acted on in a future
rulemaking action.

For additional background
information on Pennsylvania’s
“presumptive” RACT II SIP see 84 FR
20274 (May 9, 2019) and on
Pennsylvania’s source-specific or “case-
by-case” RACT determinations see the
appropriate technical support document
(TSD) which is available online at
https://www.regulations.gov, Docket No.
EPA-R03-OAR-2020-0597.


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:opila.marycate@epa.gov
mailto:bertram.emily@epa.gov
mailto:bertram.emily@epa.gov
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TABLE 1—PADEP SIP SuBMITTALS FOR MAJOR NOx AND/OR VOC SOURCES IN PENNSYLVANIA SUBJECT TO SOURCE-
SPECIFIC RACT UNDER THE 1997 AND 2008 8-HOUR OZONE STANDARD

SIP submittal date

Major source
(county)

3/9/2020

Montour, LLC (Montour).2

E.l DuPont de Nemours and Co. (Bradford).
Carmeuse Lime Inc. (Lebanon).

Kovatch Mobile Equipment Corp. (Carbon).

gomery).
Fairless Energy, LLC (Bucks).

Merck, Sharpe & Dohme Corp. (formerly Merck and Co.,

Volvo Construction Equipment North America (Franklin).
National Fuel Gas Supply Corporation—Roystone Compressor Station (Warren).

Inc.—West Point Facility) (Mont-

Letterkenny Army Depot (formerly Department of the Army) (Franklin).

aEPA will be taking action on this source in a future rulemaking action.

I. Background

A. 1997 and 2008 8-Hour Ozone
NAAQS

Ground level ozone is not emitted
directly into the air but is created by
chemical reactions between NOx and
VOC in the presence of sunlight.
Emissions from industrial facilities,
electric utilities, motor vehicle exhaust,
gasoline vapors, and chemical solvents
are some of the major sources of NOx
and VOC. Breathing ozone can trigger a
variety of health problems, particularly
for children, the elderly, and people of
all ages who have lung diseases such as
asthma. Ground level ozone can also
have harmful effects on sensitive
vegetation and ecosystems.

On July 18, 1997, EPA promulgated a
standard for ground level ozone based
on 8-hour average concentrations. 62 FR
38856. The 8-hour averaging period
replaced the previous 1-hour averaging
period, and the level of the NAAQS was
changed from 0.12 parts per million
(ppm) to 0.08 ppm. EPA has designated
two moderate nonattainment areas in
Pennsylvania under the 1997 8-hour
ozone NAAQS, namely Philadelphia-
Wilmington-Atlantic City, PA-NJ-MD-
DE (the Philadelphia Area) and
Pittsburgh-Beaver Valley (the Pittsburgh
Area). See 40 CFR 81.339.

On March 12, 2008, EPA strengthened
the 8-hour ozone standards, by revising
its level to 0.075 ppm averaged over an
8-hour period (2008 8-hour ozone
NAAQS). On May 21, 2012, EPA
designated five marginal nonattainment
areas in Pennsylvania for the 2008 8-
hour ozone NAAQS: Allentown-
Bethlehem-Easton, Lancaster, Reading,
the Philadelphia Area, and the
Pittsburgh Area. 77 FR 30088; see also
40 CFR 81.339.

On March 6, 2015, EPA announced its
revocation of the 1997 8-hour ozone
NAAQS for all purposes and for all
areas in the country, effective on April
6, 2015. 80 FR 12264. EPA has
determined that certain nonattainment

planning requirements continue to be in
effect under the revoked standard for
nonattainment areas under the 1997 8-
hour ozone NAAQS, including RACT.

B. RACT Requirements for Ozone

The CAA regulates emissions of NOx
and VOC to prevent photochemical
reactions that result in ozone formation.
RACT is an important strategy for
reducing NOx and VOC emissions from
major stationary sources within areas
not meeting the ozone NAAQS.

Areas designated nonattainment for
the ozone NAAQS are subject to the
general nonattainment planning
requirements of CAA section 172.
Section 172(c)(1) of the CAA provides
that SIPs for nonattainment areas must
include reasonably available control
measures (RACM) for demonstrating
attainment of all NAAQS, including
emissions reductions from existing
sources through the adoption of RACT.
Further, section 182(b)(2) of the CAA
sets forth additional RACT requirements
for ozone nonattainment areas classified
as moderate or higher. Section 182(b)(2)
of the CAA sets forth requirements
regarding RACT for the ozone NAAQS
for VOC sources. Section 182(f) subjects
major stationary sources of NOx to the
same RACT requirements applicable to
mz-'ls]or statlonary sources of VOC.!

ection 184(b)(1)(B) of the CAA
applies the RACT requirements in
section 182(b)(2) to nonattainment areas
classified as marginal and to attainment
areas located within ozone transport
regions established pursuant to section
184 of the CAA. Section 184(a) of the
CAA established by law the current
Ozone Transport Region (OTR)
comprised of 12 eastern states,
including Pennsylvania. This
requirement is referred to as OTR RACT.
As noted previously, a “major source”

1A “major source” is defined based on the
source’s potential to emit (PTE) of NOx or VOC, and
the applicable thresholds for RACT differs based on
the classification of the nonattainment area in
which the source is located. See sections 182(c)—(f)
and 302 of the CAA.

is defined based on the source’s PTE of
NOx, VOC, or both pollutants, and the
applicable thresholds differ based on
the classification of the nonattainment
area in which the source is located. See
sections 182(c)—(f) and 302 of the CAA.

Since the 1970’s, EPA has
consistently defined “RACT” as the
lowest emission limit that a particular
source is capable of meeting by the
application of the control technology
that is reasonably available considering
technological and economic feasibility.2

EPA has provided more substantive
RACT requirements through
implementation rules for each ozone
NAAQS as well as through guidance. In
2004 and 2005, EPA promulgated an
implementation rule for the 1997 8-hour
ozone NAAQS in two phases (‘“Phase 1
of the 1997 Ozone Implementation
Rule” and ““Phase 2 of the 1997 Ozone
Implementation Rule”). 69 FR 23951
(April 30, 2004) and 70 FR 71612
(November 29, 2005), respectively.
Particularly, the Phase 2 Ozone
Implementation Rule addressed RACT
statutory requirements under the 1997
8-hour ozone NAAQS. See 70 FR 71652
(November 29, 2005).

On March 6, 2015, EPA issued its
final rule for implementing the 2008 8-
hour ozone NAAQS (“the 2008 Ozone
SIP Requirements Rule”’). 80 FR 12264.
At the same time, EPA revoked the 1997
8-hour ozone NAAQS, effective on April
6, 2015.3 The 2008 Ozone SIP

2 See December 9, 1976 memorandum from Roger
Strelow, Assistant Administrator for Air and Waste
Management, to Regional Administrators,
“Guidance for Determining Acceptability of SIP
Regulations in Non-Attainment Areas,” and also 44
FR 53762 (September 17, 1979).

30n February 16, 2018, the United States Court
of Appeals for the District of Columbia Gircuit (D.C.
Cir. Court) issued an opinion on the 2008 Ozone
SIP Requirements Rule. South Coast Air Quality
Mgmt. Dist. v. EPA, No. 15-1115 (D.C. Cir. February
16, 2018). The D.C. Cir. Court found certain parts
reasonable and denied the petition for appeal on
those. In particular, the D.C. Cir. Court upheld the
use of NOx averaging to meet RACT requirements
for 2008 8-hour ozone NAAQS. However, the Court
also found certain other provisions unreasonable.
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Requirements Rule provided
comprehensive requirements to
transition from the revoked 1997 8-hour
ozone NAAQS to the 2008 8-hour ozone
NAAQS, as codified in 40 CFR part 51,
subpart AA, following revocation.
Consistent with previous policy, EPA
determined that areas designated
nonattainment for both the 1997 and
2008 8-hour ozone NAAQS at the time
of revocation, must retain
implementation of certain
nonattainment area requirements (i.e.,
anti-backsliding requirements) for the
1997 8-hour ozone NAAQS as specified
under section 182 of the CAA, including
RACT. See 40 CFR 51.1100(0). An area
remains subject to the anti-backsliding
requirements for a revoked NAAQS
until EPA approves a redesignation to
attainment for the area for the 2008 8-
hour ozone NAAQS. There are no
effects on applicable requirements for
areas within the OTR, as a result of the
revocation of the 1997 8-hour ozone
NAAQS. Thus, Pennsylvania, as a state
within the OTR, remains subject to
RACT requirements for both the 1997 8-
hour ozone NAAQS and the 2008 8-
hour ozone NAAQS.

In addressing RACT, the 2008 Ozone
SIP Requirements Rule is consistent
with existing policy and Phase 2 of the
1997 Ozone Implementation Rule. In the
2008 Ozone SIP Requirements Rule,
EPA requires RACT measures to be
implemented by January 1, 2017 for
areas classified as moderate
nonattainment or above and all areas of
the OTR. EPA also provided in the 2008
Ozone SIP Requirements Rule that
RACT SIPs must contain adopted RACT
regulations, certifications where
appropriate that existing provisions are
RACT, and/or negative declarations
stating that there are no sources in the
nonattainment area covered by a
specific control technique guidelines
(CTG) source category. In the preamble
to the 2008 Ozone SIP Requirements
Rule, EPA clarified that states must
provide notice and opportunity for
public comment on their RACT SIP
submissions, even when submitting a
certification that the existing provisions
remain RACT or a negative declaration.
States must submit appropriate
supporting information for their RACT
submissions, in accordance with the
Phase 2 of the 1997 Ozone
Implementation Rule. Adequate
documentation must support that states
have considered control technology that
is economically and technologically
feasible in determining RACT, based on

The D.C. Cir. Court vacated the provisions it found
unreasonable.

information that is current as of the time
of development of the RACT SIP.

In addition, in the 2008 Ozone SIP
Requirements Rule, EPA clarified that
states can use weighted average NOx
emissions rates from sources in the
nonattainment area for meeting the
major NOx RACT requirement under the
CAA, as consistent with existing
policy.# EPA also recognized that states
may conclude in some cases that
sources already addressed by RACT
determinations for the 1979 1-hour and/
or 1997 8-hour ozone NAAQS may not
need to implement additional controls
to meet the 2008 8-hour ozone NAAQS
RACT requirement. See 80 FR 12278—
12279 (March 6, 2015).

C. Applicability of RACT Requirements
in Pennsylvania

As indicated earlier, RACT
requirements apply to any ozone
nonattainment areas classified as
moderate or higher (serious, severe or
extreme) under CAA sections 182(b)(2)
and 182(f). Pennsylvania has
outstanding ozone RACT requirements
for both the 1997 and 2008 8-hour ozone
NAAQS. The entire Commonwealth of
Pennsylvania is part of the OTR
established under section 184 of the
CAA and thus is subject statewide to the
RACT requirements of CAA sections
182(b)(2) and 182(f), pursuant to section
184(b).

At the time of revocation of the 1997
8-hour ozone NAAQS (effective April 6,
2015), only two moderate
nonattainment areas remained in the
Commonwealth of Pennsylvania for this
standard, the Philadelphia and the
Pittsburgh Areas. As required under
EPA’s anti-backsliding provisions, these
two moderate nonattainment areas
continue to be subject to RACT under
the 1997 8-hour ozone NAAQS. Given
its location in the OTR, the remainder
of the Commonwealth is also treated as
moderate nonattainment area under the
1997 8-hour ozone NAAQS for any
planning requirements under the
revoked standard, including RACT. The
OTR RACT requirement is also in effect
under the 2008 8-hour ozone NAAQS
throughout the Commonwealth, since

4 EPA’s NOx RACT guidance “Nitrogen Oxides
Supplement to the General Preamble” (57 FR
55625; November 25, 1992) encouraged states to
develop RACT programs that are based on ‘“‘area
wide average emission rates.” Additional guidance
on area-wide RACT provisions is provided by EPA’s
January 2001 economic incentive program guidance
titled “Improving Air Quality with Economic
Incentive Programs,” available at http://
www.epa.gov/ttn/oarpg/t1/memoranda/eipfin.pdf.
In addition, as mentioned previously, the D.C. Cir.
Court recently upheld the use of NOx averaging to
meet RACT requirements for 2008 8-hour ozone
NAAQS. South Coast Air Quality Mgmt. Dist. v.
EPA, No. 15-1115 (D.C. Cir. February 16, 2018).

EPA did not designate any
nonattainment areas above marginal for
this standard in Pennsylvania. Thus, in
practice, the same RACT requirements
continue to be applicable in
Pennsylvania for both the 1997 and
2008 8-hour ozone NAAQS. RACT must
be evaluated and satisfied as separate
requirements under each applicable
standard.

RACT applies to major sources of
NOx and VOC under each ozone
NAAQS or any VOC sources subject to
CTG RACT. Which NOx and VOC
sources in Pennsylvania are considered
“major”’ and are therefore subject to
RACT is dependent on the location of
each source within the Commonwealth.
Sources located in nonattainment areas
would be subject to the “major source”
definitions established under the CAA.
In the case of Pennsylvania, sources
located in any areas outside of moderate
or above nonattainment areas, as part of
the OTR, shall be treated as if these
areas were moderate.

In Pennsylvania, the SIP program is
implemented primarily by the PADEP,
but also by local air agencies in
Philadelphia County (the City of
Philadelphia’s Air Management Services
[AMS]) and Allegheny County, (the
Allegheny County Health Department
[ACHD]). These agencies have
implemented numerous RACT
regulations and source-specific
measures in Pennsylvania to meet the
applicable ozone RACT requirements.
Historically, statewide RACT controls
have been promulgated by PADEP in
Pennsylvania Code Title 25—
Environmental Resources, Part I—
Department of Environmental
Protection, Subpart C—Protection of
Natural Resources, Article III—Air
Resources, (25 Pa. Code) Chapter 129.
AMS and ACHD have incorporated by
reference Pennsylvania regulations, but
have also promulgated regulations
adopting RACT controls for their own
jurisdictions. In addition, AMS and
ACHD have submitted, through PADEP,
separate source-specific RACT
determinations as SIP revisions for
sources within their respective
jurisdictions, which have been
approved by EPA. See 40 CFR
52.2020(d)(1).

States were required to make RACT
SIP submissions for the 1997 8-hour
ozone NAAQS by September 15, 2006.
PADEP submitted a SIP revision on
September 25, 2006, certifying that a
number of previously approved VOC
RACT rules continued to satisfy RACT
under the 1997 8-hour ozone NAAQS


http://www.epa.gov/ttn/oarpg/t1/memoranda/eipfin.pdf
http://www.epa.gov/ttn/oarpg/t1/memoranda/eipfin.pdf
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for the remainder of Pennsylvania.5
PADEP has met its obligations under the
1997 8-hour ozone NAAQS for its CTG
and non-CTG VOC sources. See 82 FR
31464 (July 7, 2017). RACT control
measures addressing all applicable CAA
RACT requirements under the 1997 8-
hour ozone NAAQS have been
implemented and fully approved in the
jurisdictions of ACHD and AMS. See 78
FR 34584 (June 10, 2013) and 81 FR
69687 (October 7, 2016). For the 2008 8-
hour ozone NAAQS, states were
required to submit RACT SIP revisions
by July 20, 2014. On May 16, 2016,
PADEP submitted a SIP revision
addressing RACT under both the 1997
and 2008 8-hour ozone NAAQS in
Pennsylvania. Specifically, the May 16,
2016 SIP submittal intended to satisfy
sections 182(b)(2)(C), 182(f), and 184 of
the CAA for both the 1997 and 2008 8-
hour ozone NAAQS for Pennsylvania’s
major NOx and VOC non-CTG sources,
except ethylene production plants,
surface active agents manufacturing,
and mobile equipment repair and
refinishing.®

D. EPA’s Conditional Approval for
Pennsylvania’s RACT Requirements
Under the 1997 and 2008 8-Hour Ozone
NAAQS

On May 16, 2016, PADEP submitted
a SIP revision addressing RACT under
both the 1997 and 2008 8-hour ozone
NAAQS in Pennsylvania. PADEP’s May
16, 2016 SIP revision intended to
address certain outstanding non-CTG
VOC RACT, VOC CTG RACT, and major
NOx RACT requirements under the
CAA for both standards. The SIP
revision requested approval of
Pennsylvania’s 25 Pa. Code 129.96—-100,
Additional RACT Requirements for
Major Sources of NOx and VOCs (the
“presumptive” RACT II rule). Prior to
the adoption of the RACT II rule,
Pennsylvania relied on the NOx and
VOC control measures in 25 Pa. Code
129.92-95, Stationary Sources of NOx
and VOCs, (the RACT Irule) to meet
RACT for non-CTG major VOC sources
and major NOx sources. The
requirements of the RACT I rule remain
in effect and continue to be

5The September 15, 2006 SIP submittal initially
included Pennsylvania’s certification of NOx RACT
regulations; however, NOx RACT portions were
withdrawn by PADEP on June 27, 2016.

6EPA’s conditional approval of PADEP’s May 16,
2016 SIP revision covered relevant sources located
in both Philadelphia and Allegheny County,
Pennsylvania.

implemented as RACT.” On September
26, 2017, PADEP submitted a
supplemental SIP revision which
committed to address various
deficiencies identified by EPA in their
May 16, 2016 “presumptive” RACT II
rule SIP revision.

On May 9, 2019, EPA conditionally
approved the RACT II rule based on
PADEP’s September 26, 2017
commitment letter.8 See 84 FR 20274. In
EPA’s final conditional approval, EPA
noted that PADEP would be required to
submit, for EPA’s approval, SIP
revisions to address any facility-wide or
system-wide averaging plan approved
under 25 Pa. Code 129.98 and any case-
by-case RACT determinations under 25
Pa. Code 129.99. PADEP committed to
submitting these additional SIP
revisions within 12 months of EPA’s
final conditional approval, specifically
May 9, 2020.

Therefore, as authorized in CAA
section 110(k)(3) and (k)(4),
Pennsylvania was required to submit
the following as case-by-case SIP
revisions, by May 9, 2020, for EPA’s
approval as a condition of approval of
25 Pa. Code 128 and 129 in the May 16,
2016 SIP revision: (1) All facility-wide
or system-wide averaging plans
approved by PADEP under 25 Pa. Code
129.98 including, but not limited to, any
terms and conditions that ensure the
enforceability of the averaging plan as a
practical matter (i.e., any monitoring,
reporting, recordkeeping, or testing
requirements); and (2) all source-
specific RACT determinations approved
by PADEP under 25 Pa. Code 129.99,
including any alternative compliance
schedules approved under 25 Pa. Code
129.97(k) and 129.99(i); the case-by-case
RACT determinations submitted to EPA
for approval into the SIP should include
any terms and conditions that ensure
the enforceability of the case-by-case or
source-specific RACT emission
limitation as a practical matter (i.e., any
monitoring, reporting, recordkeeping, or
testing requirements). See May 9, 2019
(84 FR 20274). Through multiple

7 These requirements were initially approved as
RACT for Pennsylvania under the 1979 1-hour
ozone NAAQS.

80n August 27, 2020, the Third Circuit Court of
Appeals vacated three provisions of Pennsylvania’s
presumptive RACT II rule applicable to certain
coal-fired power plants. Sierra Club v. EPA, No. 19—
2562 (3rd Cir. August 27, 2020). None of the sources
in this proposed rulemaking are subject to the
presumptive RACT II provisions at issue in the
Sierra Club decision.

submissions between 2017 and 2020,
PADEP has submitted to EPA for
approval various SIP submissions to
implement its RACT II case-by-case
determinations and averaging plans.
This proposed rulemaking is based on
EPA’s review of one of these SIP
revisions.

II. Summary of SIP Revisions

In order to satisfy a requirement from
EPA’s May 9, 2019 conditional
approval, PADEP has submitted to EPA,
SIP revisions addressing case-by-case
RACT requirements for major sources in
Pennsylvania subject to 25 Pa. Code
129.99. As noted in Table 1 of this
document, on March 9, 2020, PADEP
submitted to EPA, a SIP revision
pertaining to Pennsylvania’s case-by-
case NOx and/or VOC RACT
determinations for nine major sources
located in the Commonwealth. PADEP
provided documentation in its SIP
revisions to support its case-by-case
RACT determinations for affected
emission units at each major source
subject to 25 Pa. Code 129.99.
Specifically, in this SIP submittal,
PADEP evaluated a total of nine major
NOx and/or VOC sources in
Pennsylvania for case-by-case RACT.?

In the Pennsylvania RACT SIP
revision, PADEP included a case-by-
case RACT determination for the
existing emissions units at each of these
major sources of NOx and/or VOC that
required a source specific RACT
determination. In PADEP’s RACT
determinations an evaluation was
completed to determine if previously
SIP-approved, case-by-case RACT
requirements (herein referred to as
RACT I) were more stringent and
required to be retained in the sources
Title V air quality permit and
subsequently, the Federally-approved
SIP, or if the new case-by-case RACT
requirements are more stringent and
supersede the previous Federally-
approved provisions.

In this rulemaking action, EPA is
taking action on eight major sources of
NOx and/or VOC in Pennsylvania,
subject to Pennsylvania’s case-by-case
RACT requirements, as summarized in
Table 2.

9 As noted previously, EPA, in this action, is
proposing approval for eight of the nine case-by-
case RACT determinations submitted by PADEP in
the applicable SIP revision. See Table 1 of this
document for more detailed information.
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TABLE 2—EIGHT MAJOR NOx AND/OR VOC SOURCES IN PENNSYLVANIA SUBJECT TO CASE-BY-CASE RACT Il UNDER
THE 1997 AND 2008 8-HOUR OzONE NAAQS

Major source
(county)

Volvo Construction Equipment North America (Franklin) | NO .....cccocoiviiiiiiniiiieeee
National Fuel Gas Supply Corporation—Roystone Com-

pressor Station (Warren).

E.l DuPont de Nemours and Co. (Bradford) ......
Carmeuse Lime Inc. (Lebanon) ..........ccocceeveene

Kovatch Mobile Equipment Corp. (Carbon)

Merck, Sharpe & Dohme Corp. (formerly Merck and
Co., Inc.—West Point Facility) (Montgomery).
Letterkenny Army Depot (formerly Department of the

Army) (Franklin).
Fairless Energy, LLC (Bucks)

1-Hour ozone RACT Major source :
source? pollutant (NOx and/or Zﬁfg(-:rti\lllepggtz)t
(RACT 1) VOC)
VOC e 28-05012 (6/1/2019).
YES oo NOx and VOC .......ccoeveene 62—141H (1/16/2018).
............. NOx and VOC 08-00002 (9/28/2018).
NOX vevvreenene 38-05003 (3/6/2019).
VOC ...covveeieene 13-00008 (10/27/2017).
NOx and VOC 46-00005 (1/5/2017).
YES oo VOC e 28-05002 (6/1/2018).
............. NO .ooovvvvieveviesevieeieeee.. | NOx @and VOC ................. | 09-00124 (12/6/2016).

The case-by-case RACT
determinations submitted by PADEP
consist of an evaluation of all
reasonably available controls at the time
of evaluation for each affected emissions
unit, resulting in a PADEP
determination of what specific control
requirements, if any, satisfy RACT for
that particular unit. The adoption of
new or additional controls or the
revisions to existing controls as RACT
were specified as requirements in new
or revised Federally enforceable permits
(hereafter RACT II permits) issued by
PADEP to the source. The RACT II
permits, which revise or adopt
additional source-specific controls, have
been submitted as part of the
Pennsylvania RACT SIP revisions for
EPA’s approval in the Pennsylvania SIP
under 40 CFR 52.2020(d)(1). The RACT
II permits submitted by PADEP are
listed in the last column of Table 2 of
this document, along with the permit
effective date, and are part of the docket
for this rulemaking, which is available
online at https://www.regulations.gov,
Docket No. EPA-R03-OAR-2020-
0597.10 EPA is proposing to incorporate
by reference in the Pennsylvania SIP,
via the RACT II permits, source-specific
RACT determinations under the 1997
and 2008 8-hour ozone NAAQS for
certain major sources of NOx and VOC
emissions.

II1. EPA’s Evaluation of SIP Revisions

After thorough review and evaluation
of the information provided by PADEP
for eight major sources of NOx and/or
VOC in Pennsylvania in its SIP revision
submittal, EPA finds that PADEP’s case-
by-case RACT determinations and
conclusions provided are reasonable
and appropriately considered

10 The RACT II permits are redacted versions of
a facility’s Federally enforceable permits and reflect
the specific RACT requirements being approved
into the Pennsylvania SIP.

technically and economically feasible
controls, while setting lowest achievable
limits. EPA finds that the proposed
source-specific RACT controls for the
sources subject to this rulemaking
action adequately meet the CAA RACT
requirements for the 1997 and 2008
8-hour ozone NAAQS for the major
sources of NOx and/or VOC in
Pennsylvania, as they are not covered by
or cannot meet Pennsylvania’s
presumptive RACT regulation.

EPA also finds that all the proposed
revisions to previously SIP approved
RACT requirements, under the 1979
1-hour ozone standard (RACT I), as
discussed in PADEP’s SIP revisions,
will result in equivalent or additional
reductions of NOx and/or VOC
emissions and should not interfere with
any applicable requirement concerning
attainment or reasonable further
progress with the NAAQS or interfere
with other applicable CAA requirement
in section 110(1) of the CAA.

EPA’s complete analysis of PADEP’s
case-by-case RACT SIP revisions is
included in the TSD available in the
docket for this rulemaking action and
available online at https://
www.regulations.gov, Docket number
EPA-R03-OAR-2020-0597.

IV. Proposed Action

Based on EPA’s review, EPA is
proposing to approve the Pennsylvania
SIP revisions for the eight case-by-case
RACT facilities listed in Table 2 of this
document and incorporate by reference
in the Pennsylvania SIP, via the RACT
IT permits, source specific RACT
determinations under the 1997 and 2008
8-hour ozone NAAQS for certain major
sources of NOx and VOC emissions.
EPA is soliciting public comments on
the issues discussed in this document.
These comments will be considered
before taking final action. As EPA views
each facility as a separable SIP revision,
should EPA receive comment on one

facility but not others, EPA may take
separate, final action on the remaining
facilities.

V. Incorporation by Reference

In this document, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
source specific RACT determinations
via the RACT II permits as described in
Sections II and III of this document—
Summary of SIP Revisions and EPA’s
Evaluation of SIP Revisions. EPA has
made, and will continue to make, these
materials generally available through
https://www.regulations.gov and at the
EPA Region III Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because it is not a significant
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regulatory action under Executive Order
12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed
rulemaking, addressing Pennsylvania’s
NOx and VOC RACT requirements for
eight case-by-case facilities for the 1997
and 2008 8-hour ozone NAAQS, does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Incorporation by reference,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: February 3, 2021.

Diana Esher,

Acting Regional Administrator, Region III.
[FR Doc. 202102587 Filed 2-10-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2020-0387; FRL 10017-05—
Region 5]

Air Plan Approval; Indiana; Emissions
Reporting Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the Indiana State
Implementation Plan (SIP) submitted on
July 16, 2020, by the Indiana
Department of Environmental
Management (IDEM). The revision
incorporates changes to Indiana’s
existing emission reporting rule to be
consistent with the emissions statement
requirements in the Clean Air Act
(CAA). The CAA requires stationary
sources in ozone nonattainment areas to
submit annual emissions statements.
The revision to the rule extends the
requirements in Indiana’s emission
reporting rule to Clark and Floyd
counties, which were designated
nonattainment under the 2015 ozone
National Ambient Air Quality Standard
(NAAQS) in 2018, and removes the
requirement for Lawrenceburg
Township in Dearborn County and to
LaPorte County, because these areas are
currently designated attainment for the
1997, 2008 and 2015 ozone standards.
DATES: Comments must be received on
or before March 15, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2020-0387 at http://
www.regulations.gov or via email to
blakley.pamela@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission

methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Charles Hatten, Environmental
Engineer, Control Strategies Section, Air
Programs Branch (AR 18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—6031,
hatten.charles@epa.gov. The EPA
Region 5 office is open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding federal holidays and facility
closures due to COVID-19.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Emissions Statement Rule
Requirements

Section 182(a)(3)(B) of the CAA
requires states with ozone
nonattainment areas to submit revisions
to their SIPs to require the owner or
operator of each stationary source of
volatile organic compounds (VOC) or
oxides of nitrogen (NOx) to provide the
state with an annual statement
documenting the actual emissions of
VOC and NOx from their source. This
requirement applies to each stationary
source emitting greater than or equal to
25 tons per year of VOC or NOx in an
ozone nonattainment area.

As EPA has promulgated more
stringent NAAQS for ozone in 1997,
2008, and 2015, additional areas in
Indiana have been designated as
nonattainment. On March 29, 2007 (72
FR 14681), EPA determined that Indiana
regulation 326 Indiana Administrative
Code (IAC) 2-6, Emission Reporting,
satisfied the requirements of CAA
Section 182(a)(3)(B) for nonattainment
areas under the 1997 ozone NAAQS.
The requirement to submit annual
emissions statements affected stationary
sources located in Lake, Porter, and
LaPorte Counties. On April 7, 2017 (82
FR 16926), EPA approved into Indiana’s
SIP a revised version of 326 IAC 2—6
that extended the emissions reporting
requirements to Lawrenceburg
Township, Dearborn County, which had
been designated nonattainment under
the 2008 ozone NAAQS. In a separate
action, on April 7, 2017 (82 FR 16934),
EPA approved Indiana’s emissions
reporting requirements for Lake and
Porter counties designated
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nonattainment under the 2008 ozone
NAAQS.

On October 26, 2015 (80 FR 65292),
EPA promulgated a revised ozone
NAAQS of 0.070 parts per million
(ppm). Clark and Floyd Counties,
Indiana were designated nonattainment
for the 2015 ozone NAAQS on August
3,2018 (83 FR 25776).

Under the existing federally approved
SIP for Indiana, the emission statement
requirements apply to Lake, Porter,
LaPorte, and Dearborn (Lawrenceburg
Township) Counties. On July 16, 2020,
IDEM submitted a request that EPA
approve the revisions to the existing
emission reporting rule, 326 IAC 2—-6, to
be consistent with the current emissions
statement requirements for stationary
sources in section 182(a)(3)(B) of the
CAA.

II. What changes is Indiana requesting?

The changes to the SIP revise the
applicability of the emission reporting
rule, 326 IAC 2—-6-1. IDEM is adding
Clark and Floyd Counties, designated
nonattainment for the 2015 ozone
NAAQS, to the list of areas for which
stationary sources that emit 25 tons or
more per year of VOC or NOx must
submit annual emissions statement to
IDEM. In addition, IDEM is removing
the applicability of the emission
reporting rule to Lawrenceburg
Township in Dearborn County and to
LaPorte County. Once an area meets the
ozone standard and is redesignated to
attainment, sources in the area are no
longer subject to the emissions
statement requirements of the CAA.
LaPorte County and Lawrenceburg
Township in Dearborn County have
both been redesignated to attainment of
the ozone standard. LaPorte County was
redesignated to attainment of the 1997
ozone standard on July 19, 2007 (72 FR
39574); and designated as attainment of
the 2008 ozone standard on May 21,
2012 (77 FR 30088). Lawrenceburg
Township in Dearborn County was
redesignated to attainment of the 2008
ozone standard on April 7, 2017 (82 FR
16943). Also, these two areas were
designated as attainment of the 2015
ozone standard on June 4, 2018 (83 FR
25776) and therefore, they are attaining
all ozone standards. Thus, IDEM has
revised the applicability of regulation
326 IAC 2—6-1 to discontinue the
emission reporting requirement for
stationary sources the areas of
Lawrenceburg Township in Dearborn
County and LaPorte County to submit
annual emissions statements.

III. EPA’s Analysis of Indiana’s
Submittal

Indiana’s revised version of 326 IAC
2—-6-1 appropriately extends the
emissions statement requirements to
Clark and Floyd Counties, and removes
the requirement for Lawrenceburg
Township in Dearborn County and
LaPorte County. Indiana’s emissions
reporting rule correctly reflects areas for
which the CAA requires stationary
sources to submit annual emissions
statements.

IV. What action is EPA taking?

As discussed above, EPA is proposing
to approve the revisions to the emission
reporting rule, 326 IAC 2-6-1, into
Indiana’s SIP, as submitted on July 16,
2020, to address the CAA emission
statement requirement in section
182(a)(3)(B).

V. Incorporation by Reference

In this rule, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
Indiana rule 326 IAC 2—6-1
“Applicability”, effective on April 4,
2020. EPA has made, and will continue
to make, these documents generally
available through www.regulations.gov
and at the EPA Region 5 Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because it is not a significant

regulatory action under Executive Order
12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Volatile organic compounds.

Dated: February 4, 2021.

Cheryl Newton,

Acting Regional Administrator, Region 5.
[FR Doc. 2021-02742 Filed 2-10-21; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2020-0369; FRL-10016-
82-Region 5]

Air Plan Approval; Indiana; Two
Revised Sulfur Dioxide Rules for Lake
County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Indiana sulfur dioxide
(SO,) State Implementation Plan (SIP).
The State of Indiana has requested these
SIP revisions in order to satisfy the
requirements of a Federal consent
decree. If approved, these revisions
would limit annual bypass venting
limits in the sulfur-containing waste gas
emissions from a coking and power
generating facility in Lake County,
Indiana which is owned and operated
by Indiana Harbor Coke Company
(IHCC) and Cokenergy LLC (Cokenergy).
The revisions would also require
Cokenergy to operate and maintain a
permanent SO, flow rate monitor and
improve the percent control capture
efficiency of the facility. The
rulemaking also includes technical
corrections and clarifications that do not
have a substantive effect of the
application of the rule.

DATES: Comments must be received on
or before March 15, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2020-0369 at http://
www.regulations.gov, or via email to
aburano.douglas@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person

identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Andrew Lee, Physical Scientist,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—7645,
lee.andrew.c@epa.gov. The EPA Region
5 office is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
Federal holidays and facility closures
due to COVID-19.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Background

On July 10, 2020, the Indiana
Department of Environmental
Management (IDEM) submitted a
request for revisions of the Indiana SO,
SIP for IHCC and Cokenergy, which
operate a coking and power generating
facility in East Chicago, Indiana. IHCC
operates four coke oven batteries, and
Cokenergy uses the coke oven gases to
generate steam and electricity. The
electricity and coke are used by the
neighboring steel mill operated by
ArcelorMittal. Under the terms of a
consent decree entered on October 25,
2018, the two companies requested that
Indiana revise 326 Indiana
Administrative Code (IAC) 7—4.1-7
(Cokenergy) and 326 IAC 7—4.1-8
(IHCC) to address emissions of sulfur-
containing waste gases. See United
States and the State of Indiana v.
Indiana Harbor Coke Company and
Suncoke Energy, Inc. and Coke Energy,
LLC, Civil Action No. 18-cv—-35
(N.D.Ind. 2018). Indiana’s adoption and
submittal of these revised rules to EPA
for approval into the SIP satisfy part of
the consent decree’s requirements.

II. Changes for the Facility

THCC'’s coke batteries produce coke as
their main product. Hot coke oven gas
is generated from heating coal in coke
ovens to approximately 2,000 °F. The
volatile products from the coal,
produced by the high heat, are then
combusted with oxygen to provide heat
from above and gas flues in the bottom
of the chamber collect the combustion
gases and provide heat from below. This
recycling of gases is the fuel used for the
ovens during normal operations. Once

almost all the coke oven gases are
combusted, the gas passes from the
different ovens in a battery into a
common tunnel and passes into an
afterburner which oxidizes any gases
that are not fully combusted. The gas
stream is then directed to one of the
sixteen heat recovery steam generators
(HRSGs) operated by Cokenergy, where
this heat is used to make steam to
generate electricity. The coke oven gas
cools as it passes through the HRSG,
allowing the gas to be routed through air
pollution control devices, including a
flue gas desulfurization (FGD) unit and
a baghouse, before venting through the
main stack. When a HRSG is offline
because of maintenance, malfunction or
process concerns, or for any other
reason, some of the gases must be
vented through the common tunnel
afterburner to a bypass vent stack
because the extreme temperature of the
gases would damage the pollution
control equipment downstream. IHCC
has sixteen bypass vent stacks, one
associated with each HRSG.

The revised SIP decreases the amount
of coke oven gas which can be allowed
to vent to the atmosphere through the
bypass vent stacks. Previously, the
facility was permitted to vent fourteen
percent (14%) of the coke oven waste
gas through the common tunnel on an
annual basis. Now, during normal
operation of the HRSG, the revised rule
limits venting gases out through the
bypass vent stacks to a maximum of
thirteen percent (13%) of the coke oven
waste gases leaving the common tunnel,
as determined on an annual basis.
However, if Cokenergy undertakes
HRSG ‘“‘retubing,” as defined in 326 IAC
7—4.1-7(e), then venting gases out
through the bypass vent stacks is
allowed up to a maximum of fourteen
percent (14%) of the coke oven waste
gases leaving the common tunnel, as
determined on an annual basis for the
calendar year that Cokenergy undertakes
the HRSG retubing. The rule requires
the facility to verify that the fourteen
percent venting limit in 326 IAC 7—4.1—
7(d)(1) is warranted by the retubing
activities. If less than 3.25% of the
annual venting is due to the retubing
activities, then the facility may only
vent 13% of their annual emissions via
the bypass vent stacks. Overall, this
action would increase the control
capture efficiency of the facility by
increasing the percentage of the exhaust
gas stream routed to control devices.

Rule 326 IAC 7—4.1-7 retains the
combined SO, limit for Cokenergy’s
heat recovery coke carbonization waste
gas stack and the 16-bypass vent stacks
operated by ITHCC for a 24-hour average
SO; emission limit of 1,656 pounds per
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hour. The revised rule adds a
requirement that Cokenergy install,
operate, and maintain a permanent SO,
flow rate monitor to continuously
measure the flow rate in the heat
recovery coke carbonization waste gas
stack.

The revised proposed rule 326 IAC 7—
4.1-8 continues to require that IHCC
comply with the following
requirements: The coke ovens must
recycle the gases emitted during the
coking process in such a way that the
recycled gases must be the only fuel
source used for the ovens during normal
operations, the gases must not be routed
directly to the atmosphere unless they
first pass through the common tunnel
afterburner, and a maximum of 19% of
the coke oven waste gases leaving the
common tunnel may be vented to the
atmosphere on a 24-hour basis. The
sulfur dioxide limits on IHCC’s coke
oven battery operations in 326 IAC 7—
4.1-8(a) are unchanged. 326 IAC 7—4.1—
8 includes the same new limitations on
bypass vent stack usage as in 326 IAC
7—4.1-7, as discussed above. The
rulemaking also includes technical
corrections and clarifications that do not
have a substantive effect of the
application of the rules.

III. Compliance With the Clean Air Act
(CAA)

CAA section 110(1) states that SIP
revisions cannot be approved if they
interfere with applicable requirements
concerning attainment and reasonable
further progress. EPA proposes to find
that this proposed action is consistent
with CAA section 110(1) because the
proposed changes retain and/or tighten
the existing SO, limits. EPA is therefore
proposing to approve Indiana’s revised
rules 326 IAC 7—4.1-7 and 326 IAC 7—
4.1-8.

IV. What action is EPA taking?

EPA is proposing to approve Indiana’s
July 10, 2020 request to revise 326 IAC
7—4.1-7 and 326 IAC 7—4.1-8. The
proposed SO, SIP revisions are expected
to strengthen the SIP and will also fulfill
the requirements of the Federal consent
decree with Cokenergy LLC and IHCC.

V. Incorporation by Reference

In this proposed rule, EPA is
proposing to include in a final EPA rule
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is proposing to incorporate by
reference Indiana rules 326 IAC 7—4.1—
7 “Cokenergy LLC sulfur dioxide
emission limitations” and 326 IAC 7—
4.1-8 “Indiana Harbor Coke Company
sulfur dioxide emission limitations”,

effective on April 24, 2020. EPA has
made, and will continue to make, these
documents generally available through
www.regulations.gov and at the EPA
Region 5 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because it is not a significant
regulatory action under Executive Order
12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as

appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: February 3, 2021.

Cheryl Newton,

Acting Regional Administrator, Region 5.
[FR Doc. 2021-02741 Filed 2—10-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2020-0559; FRL-10019—
84-Region 5]

Air Plan Approval; Ohio; Ohio NSR
Permit Timing

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revised paragraph of the Ohio Revised
Code (ORC) into Ohio’s state
implementation plan (SIP) under the
Clean Air Act (CAA). This revision will
allow for the extension of an installation
permit which is the subject of an appeal
by a party other than the owner or
operator of the air contaminant source.
The extension will allow the date of
termination of the permit to be no later
than eighteen months after the effective
date of the permit plus the number of
days between the date in which the
permit was appealed and the date the
appeal was resolved.

DATES: Comments must be received on
or before March 15, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2020-0559 at http://
www.regulations.gov, or via email to
damico.genevieve@epa.gov. For
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comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Charmagne Ackerman, Environmental
Engineer, Air Permits Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—0448,
ackerman.charmagne@epa.gov. The
EPA Region 5 office is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays and
facility closures due to COVID-19.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. What action is EPA taking?

EPA is proposing to approve
paragraph (F)(2)(b)(iv) of ORC 3740.03
into the Ohio SIP. On October 27, 2020,
EPA received a submittal from the Ohio
Environmental Protection Agency
(OEPA) requesting the approval of the
ORC Permit Expiration Provision at
ORC 3740.03 (F)(2)(b)(iv) into Ohio’s
SIP. In 2009, the Ohio General
Assembly modified portions of ORC
3704.03 to update the requirements for
the expiration of air pollution
installation permits. Specifically, the
modification included paragraph
(F)(2)(b), which prescribes that
installation permits are initially
effective for 18 months, but the 18-
month time period can be modified for
cause as described in the law. This

portion of the ORC became effective
October 16, 2009.

The majority of the provisions in ORC
3704.03 paragraph (F)(2)(b) are
contained in Ohio Administrative Code
(OAC) rule 3745—31-07, which was
most recently approved into the SIP on
August 24, 2015 (80 FR 36477).
However, paragraph (F)(2)(b)(iv) is not
part of OAC 3745-31-07, and OEPA has
requested that the paragraph be
approved into the SIP.

On January 12, 2021, OEPA submitted
a letter to further clarify several
implementation aspects of the
submittal, as discussed below.

Paragraph (F)(2)(b)(iv) allows for an
installation permit to be extended
beyond 18 months if the installation
permit is subject to appeal by a party
other than the owner or operator of the
air contaminant source that is subject of
the installation permit. In the case as
described, the termination date of the
installation permit will not be later than
18 months after the effective date of the
permit plus the number of days between
the date in which the permit was
appealed and the date on which all
appeals concerning the permit have
been resolved. The Federal Prevention
of Significant Deterioration (PSD) rules
at 40 CFR 52.21(r)(2) describes the
timing that the owner/operator must
begin construction of a PSD source
including the requirement that the
construction must start within 18
months after receipt of approval.
Subparagraph (r)(2) also stated that the
EPA Administrator may extend the 18-
month time period upon a satisfactory
showing that an extension is justified.
EPA finds that the language in
paragraph (F)(2)(b)(iv) is consistent with
the Federal PSD regulations.

The January 12, 2021, letter from
OEPA provided assurance that in the
instance of a lengthy appeal process,
OEPA fully maintains its discretion to
re-assess the permit to ensure that it is
consistent with Federal regulations and
guidance. Additionally, OEPA is able to
utilize existing mechanisms on its
website to notify the public of the
extended permit. These clarifications
ensure that the provisions are consistent
with Federal regulations, and thus,
approvable. Since it only affects the
timing associated with an affected
installation permit’s termination date,
the requested SIP revision does not
impact the amount of emissions
associated with any law, rule, or permit.
Thus, the revision does not interfere
with any applicable requirement
concerning attainment and reasonable
further progress (as defined in CAA
Section 171), or any other applicable
requirements of the CAA. Therefore, a

detailed CAA Section 110(l) analysis is
not necessary.

II. Incorporation by Reference

In this action, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
Ohio Revised Code section
3704.03(F)(2)(b)(iv), effective October
16, 2009, discussed in Section I of this
action. EPA has made, and will
continue to make, these documents
generally available through
www.regulations.gov and at the EPA
Region 5 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because it is not a significant
regulatory action under Executive Order
12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
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safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: February 4, 2021.
Cheryl Newton,
Acting Regional Administrator, Region 5.
[FR Doc. 2021-02746 Filed 2—10-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2020-0166; FRL-10017—
19-Region 6]

Air Plan Approval; Texas; Clean Air
Act Requirements for Nonattainment
New Source Review and Emission
Statements for the 2015 Ozone
National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA or the Act), the
Environmental Protection Agency (EPA)
is proposing to approve the portions of
a State Implementation Plan (SIP)

revision submitted by the State of Texas
that describes how CAA requirements
for Nonattainment New Source Review
(NNSR) and emission statements are
met in the Dallas-Fort Worth (DFW),
Houston-Galveston-Brazoria (HGB), and
Bexar County ozone nonattainment
areas for the 2015 ozone National
Ambient Air Quality Standards
(NAAQS).

DATES: Written comments must be
received on or before March 15, 2021.
ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2020-0166, at https://
www.regulations.gov or via email to
young.carl@epa.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact Carl Young, 214-665—6645,
young.carl@epa.gov. For the full EPA
public comment policy, information
about CBI or multimedia submissions,
and general guidance on making
effective comments, please visit https://
www.epa.gov/dockets/commenting-epa-
dockets.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov. While all
documents in the docket are listed in
the index, some information may not be
publicly available due to docket file size
restrictions or content (e.g., CBI).

FOR FURTHER INFORMATION CONTACT: Carl
Young, EPA Region 6 Office,
Infrastructure and Ozone Section, 214—
665—6645, young.carl@epa.gov. Out of
an abundance of caution for members of
the public and our staff, the EPA Region
6 office will be closed to the public to
reduce the risk of transmitting COVID—
19. We encourage the public to submit
comments via https://
www.regulations.gov, as there will be a
delay in processing mail and no courier
or hand deliveries will be accepted.
Please call or email the contact listed
above if you need alternative access to

material indexed but not provided in
the docket.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, we mean
the EPA.

I. Background

Ground-level ozone is a gas that is
formed by the reaction of Volatile
Organic Compounds (VOC) and Oxides
of Nitrogen (NOx) in the atmosphere in
the presence of sunlight. These
precursors (VOC and NOx) are emitted
by many types of pollution sources,
including point sources such as power
plants and industrial emissions sources;
on-road and off-road mobile sources
(motor vehicles and engines); and
smaller residential and commercial
sources, such as dry cleaners, auto body
shops, and household paints,
collectively referred to as area sources.
Ozone is predominately a summertime
air pollutant (83 FR 25777, June 4,
2018).

On October 1, 2015, we revised the
ozone NAAQS to a level of 0.070 parts
per million (ppm) (annual fourth-
highest daily maximum 8-hour average
concentration, averaged over 3 years).
See 80 FR 65296, October 26, 2015; and
40 CFR 50, appendix U for more
information on the revised 2015 ozone
NAAQS, including a detailed
explanation of the calculation of the 3-
year 8-hour average. The revised 2015
ozone NAAQS provide greater
protection of public health and the
environment than the previous ozone
NAAQS of 0.075 ppm, set in 2008.
Although the 2015 ozone NAAQS retain
the same general form and averaging
time as the NAAQS set in 2008, the
lower level is more protective.

The DFW and HGB areas were
classified as Marginal ozone
nonattainment areas for the 2015 ozone
NAAQS with an attainment deadline of
August 3, 2021 (83 FR 25776, June 4,
2018). Bexar County (which includes
the City of San Antonio) was also
classified as a Marginal ozone
nonattainment area with an attainment
deadline of September 24, 2021 (83 FR
35136, July 25, 2018). The DFW area
consists of Collin, Dallas, Denton, Ellis,
Johnson, Kaufman, Parker, Tarrant, and
Wise Counties. The HGB area consists of
Brazoria, Chambers, Fort Bend,
Galveston, Harris, and Montgomery
Counties.

On June 24, 2020, Texas submitted a
SIP revision for the DFW, HGB and
Bexar County areas. The SIP revision
included a description of how
provisions previously approved by EPA
meet the 2015 ozone NAAQS Marginal
area CAA requirements for (1) NNSR
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and (2) Emission Statements from
stationary point sources. A copy of the
SIP revision is available online at
www.regulations.gov, Docket number
EPA-R06—0OAR-2020-0166. In the SIP
revision submittal, Texas determined
that the NNSR SIP requirements of CAA
section 182(a)(2)(C) are met for the 2015
NAAQS as the Texas SIP already
includes 30 TAC Section 116.12
(Nonattainment and Prevention of
Significant Deterioration Review
Definitions) and 30 TAC Section
116.150 (New Major Source or Major
Modification in Ozone Nonattainment
Area). Texas also determined that 30
TAC Section 101.10 (Emissions
Inventory Requirements) of the Texas
SIP, which requires that stationary
sources report NOx and VOC emissions,
continues to address the emissions
statements requirement of CAA section
182(a)(3)(B) for the 2015 ozone NAAQS.

II. The EPA’s Evaluation

A. CAA Requirements for NNSR

A NNSR permitting program for ozone
nonattainment areas is required by the
CAA section 182(a)(2)(C). The NNSR
requirements are further defined in 40
CFR 51 Subpart I (Review of New
Sources and Modifications). NNSR
permits for ozone authorize
construction of new major sources or
major modifications of existing sources
of NOx or VOC in an area that is
designated nonattainment for the ozone
NAAQS. Emissions thresholds and
pollutant offset requirements under the
NNSR program are based on the
nonattainment area’s classification.
Under these requirements new major
sources or major modifications at
existing sources in an ozone
nonattainment area must comply with
the lowest achievable emission rate and
obtain sufficient emission offsets for
emissions of NOx or VOC. For Marginal
ozone nonattainment areas, major
sources are any stationary source or
group of sources located within a
contiguous area and under common
control that emits, or has the potential
to emit, at least 100 tons per year of
NOx or VOC (CAA sections 182(c) and
182(f)). The NNSR offset ratio for
Marginal ozone nonattainment areas
must be at least 1.1 to 1 (CAA section
182(a)(4)). As noted by the State, the
Texas SIP already includes 30 TAC
Section 116.12 (Nonattainment and
Prevention of Significant Deterioration
Review Definitions) and 30 TAC Section
116.150 (New Major Source or Major
Modification in Ozone Nonattainment
Area). For the Bexar County area these
provisions require new major sources or
major modifications at existing sources,

that emit or has the potential to emit, at
least 100 tons per year of NOx or VOC,
to comply with the lowest achievable
emission rate (LAER) and obtain
emission offsets at the Marginal
classification ratio of 1.1 to 1.

More stringent NNSR requirements
apply to the counties in the DFW and
HGB areas as they are also classified as
Serious nonattainment for the 2008
ozone standard of 0.075 ppm (40 CFR
81.344). For the DFW and HGB areas,
these provisions require new major
sources or major modifications at
existing sources, that emit or has the
potential to emit, at least 50 tons per
year of NOx or VOC, to comply with the
LAER and obtain emission offsets at the
Serious classification ratio of 1.2 to 1. In
1995, we approved Texas’ NNSR
program for ozone, which includes
Marginal and Serious classification
requirements under CAA section 182
(60 FR 49781, September 27, 1995).
Most recently, we approved revisions to
the Texas SIP to address NNSR
requirements in 2012 (77 FR 65119,
October 25, 2012) and 2014 (79 FR
66626, November 10, 2014). Therefore,
since the Texas SIP includes approved
provisions addressing the CAA NNSR
requirements for ozone nonattainment
areas classified as Marginal, we are
proposing to approve this portion of the
SIP revision.

B. CAA Requirements for Emissions
Statements

CAA section 182(a)(3)(B) calls for SIPs
for all ozone nonattainment areas to
require that the owner or operator of
each stationary source of NOx or VOC
provide the State with an annual
statement of emissions along with a
certification that the information is
accurate to the best knowledge of the
individual certifying the statement. As
noted by the State, the Texas SIP
includes 30 TAC Section 101.10
(Emissions Inventory Requirements).
The certification for emission
statements is found at 30 TAC Section
101.10(d) (Certifying statement). We
initially approved this certification as
meeting the CAA emission statement
requirement in 1994 (59 FR 44036,
August 26, 1994). Most recently we
approved revisions to 30 TAC Section
101.10 in 2017 (82 FR 26598, June 8,
2017). The most recently EPA-approved
Texas regulation continues to include
appropriate provisions so that the owner
or operator of each stationary source
must provide the State with a statement
with each emissions inventory attesting
that the information contained in the
inventory is true and accurate to the
best knowledge of the certifying official
(30 TAC Section 101.10(d)(1)).

Therefore, since the Texas SIP includes
approved provisions addressing the
CAA emission statement requirement,
we are proposing to approve this
portion of the SIP revision.

IIL. Proposed Action

We are proposing to approve portions
of a SIP revision submitted by the State
of Texas on June 24, 2020, that describes
how CAA requirements for NNSR and
emission statements are met in the
DFW, HGB, and Bexar County ozone
nonattainment areas for the 2015 ozone
NAAQS.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and
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¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and record keeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 5, 2021.
David Gray,
Acting Regional Administrator, Region 6.
[FR Doc. 2021-02759 Filed 2-10-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[EPA-R01-OAR-2020-0593; FRL-10017-
80-Region 1]

Approval and Promulgation of State
Plans (Negative Declarations) for
Designated Facilities and Pollutants:
Maine and Rhode Island

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
negative declarations in lieu of state
plans to satisfy the requirements in the

Emission Guidelines and Compliance
Times for Municipal Solid Waste
Landfills for the State of Maine and the
State of Rhode Island. The negative
declarations certify that there are no
existing facilities in the States that must
comply with this rule.

DATES: Written comments must be
received on or before March 15, 2021.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01—
OAR-2020-0593 at https://
www.regulations.gov, or via email to
kilpatrick.jessica@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Jessica Kilpatrick, Air Permits, Toxics, &
Indoor Programs Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 1, 5 Post
Office Square, Mail Code: 052, Boston,
MA, 02109-0287. Telephone: 617-918—
1652. Fax: 617-918—0652 Email:
kilpatrick.jessica@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Rules and Regulations section of this
Federal Register, the EPA is approving
the State of Maine and the State of
Rhode Island’s negative declarations
submitted in accordance with 40 CFR
60.23a(b) and 62.06, to satisfy the
requirements in the Emission
Guidelines and Compliance Times for
Municipal Solid Waste Landfills (MSW
Landfills Emission Guidelines) as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. See
MSW Landfills Emission Guidelines, 81
FR 59276 (August 29, 2016), as
amended by 84 FR 32520 (July 8, 2019)
(revising Emission Guidelines
Implementing Regulations) and 84 FR
44547 (Aug. 26, 2019) (adopting
Requirements in Emission Guidelines
for MSW Landfills). A detailed rationale
for the approval is set forth in the direct
final rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If the
EPA receives adverse comments, the
direct final rule will be withdrawn, and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time. Please note that if the EPA
receives adverse comment on an
amendment, paragraph, or section of the
rule and if that provision may be
severed from the remainder of the rule,
the EPA may adopt as final those
provisions of the rule that are not the
subject of an adverse comment.

For additional information, see the
direct final rule which is located in the
Rules and Regulations section in this
issue of the Federal Register.

Dated: February 3, 2021.

Deborah Szaro,
Acting Regional Administrator, EPA Region
1.

[FR Doc. 2021-02544 Filed 2—10-21; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 8, 2021.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding: Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by March 15, 2021
will be considered. Written comments
and recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

National Institute of Food and
Agriculture

Title: Research Education Extension
Project Online Reporting Tool
(REEPORT).

OMB Control Number: 0524—0048.

Summary of Collection: The United
States Department of Agriculture
(USDA), National Institute of Food and
Agriculture (NIFA) administer several
competitive, peer-reviewed research,
education, and extension programs,
under which awards of high-priority are
made. These programs are authorized
pursuant to the authorities contained in
the National Agricultural Research,
Extension, and Teaching Policy Act of
1977, as amended (7 U.S.C. 3101), the
Smith-Lever Act of 1914, as amended
(Pub. L. 107-293, 2002) and other
legislative authorities. NIFA also
administers several formula funded
research programs. The programs are
authorized pursuant to the authorities
contained in the McIntire-Stennis
Cooperative Forestry Research Act of
October 10, 1962 (16 U.S.C. 582a—582a—
7) MclIntire-Stennis Act); the Hatch Act
of 1887, as amended (7 U.S.C. 361a—i)
(Hatch Act); Section 1445 of Public Law
95-113, the Food and Agriculture Act of
1977, as amended (7 U.S.C. 3222) (Pub.
L. 95—-113); Section 1433 of Subtitle E
(Sections 1429-1439); Title XIV of
Public Law 95-113, as amended (7
U.S.C. 3191-3201) (Pub. L. 95-113); the
Smith-Lever Act; and the Renewable
Resources Extension Act. Each formula
funded program is also subject to
requirements, which were revised in
March 2000, and set forth in the
Administrative Manual for the McIntire-
Stennis Cooperative Forestry Research
Program, the Administrative Manual for
the Hatch Research Program, the
Administrative Manual for the Evans-
Allen Cooperative Agricultural Research
Program, and the Administrative
Manual for the Continuing Animal
Health and Disease Research Program.

Need and Use of the Information: The
collection of information is necessary in
order to provide descriptive information
regarding individual research,
education, and integrated activities, to
document expenditures and staff
support for the activities, and to monitor
the progress and impact of such
activities. The information is collected
primarily via the internet through a

website that may be accessed via the
NIFS Reporting Portal. The information
provided helps users to keep abreast of
the latest developments in utilization in
specific target areas, plan for future
activities; plan for resource allocation to
research and education programs; avoid
costly duplication of effort; aid in
coordination of research and education
efforts addressing similar problems in
different location; and aid researchers
and project directors in establishing
valuable contacts with the agricultural
community.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit; Individuals or household;
Federal Government; State, Local or
Tribal Government.

Number of Respondents: 23,900.

Frequency of Responses: Reporting:
Once per request.

Total Burden Hours: 72,900.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2021-02818 Filed 2—-10-21; 8:45 am]
BILLING CODE 3410-09-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2021-0002]

Notice of Request for Renewal of an
Approved Information Collection
(Mechanically Tenderized Beef
Products)

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 and
the Office of Management and Budget
(OMB) regulations, the Food Safety and
Inspection Service (FSIS) is announcing
its intention to renew an approved
information collection regarding the
labeling requirements for mechanically
tenderized beef products. There are no
changes to the existing information
collection. The approval for this
information collection will expire on
July 31, 2021.

DATES: Submit comments on or before
April 12, 2021.

ADDRESSES: FSIS invites interested
persons to submit comments on this
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Federal Register notice. Comments may
be submitted by one of the following
methods:

e Federal eRulemaking Portal: This
website provides commenters the ability
to type short comments directly into the
comment field on the web page or to
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the on-line instructions at that site for
submitting comments.

e Mail, including CD-ROMs, etc.:
Send to Docket Clerk, U.S. Department
of Agriculture, Food Safety and
Inspection Service, 1400 Independence
Avenue SW, Mailstop 3758,
Washington, DC 20250-3700.

e Hand- or courier-delivered
submittals: Deliver to 1400
Independence Avenue SW, Washington,
DC 20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2021-0002. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or comments received, call
(202)205-0495 to schedule a time to
visit the FSIS Docket Room at 1400
Independence Avenue SW, Washington,
DC 20250-3700.

FOR FURTHER INFORMATION CONTACT: Gina
Kouba, Office of Policy and Program
Development, Food Safety and
Inspection Service, USDA, 1400
Independence Avenue SW, Mailstop
3758, South Building, Washington, DC
20250-3700; (202) 720-5627.

SUPPLEMENTARY INFORMATION:

Title: Mechanically Tenderized Beef
Products.

OMB Number: 0583-0160.

Expiration Date of Approval: 7/31/
2021.

Type of Request: Renewal of an
approved information collection.

Abstract: FSIS has been delegated the
authority to exercise the functions of the
Secretary (7 CFR 2.18, 2.53), as specified
in the Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601, et seq.), and the
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 451, et seq.). These statutes
mandate that FSIS protect the public by
verifying that meat and poultry products
are safe, wholesome, unadulterated, and
properly labeled and packaged.

FSIS is requesting renewal of an
approved information collection
regarding the labeling requirements for
mechanically tenderized beef products.
There are no changes to the existing
information collection. The approval for

this information collection will expire
on July 31, 2021.

FSIS regulations require the use of the
descriptive designation “mechanically
tenderized” on the labels of raw or
partially cooked needle—or blade—
tenderized beef products, including beef
products injected with marinade or
solution, unless these products are to be
fully cooked at an official establishment.
The Agency also requires that the
product name for the beef products
include the descriptive designation
“mechanically tenderized”” and an
accurate description of the beef
component (9 CFR 317.2(e)(3)).
Establishments that use these labels on
product do not have to submit them to
FSIS for approval prior to use provided
such labels comply with 9 CFR 412.2.
Retail facilities that use these labels on
product do not have to submit them to
FSIS for approval prior to use.

FSIS has made the following
estimates based upon an information
collection assessment:

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
.5833 hours per response.

Estimated annual number of
respondents: 555.

Estimated average number of
responses per respondent: 60.908.

Estimated annual number of
responses: 33,804.

Estimated Total Annual Burden on
Respondents: 19,719 hours. Copies of
this information collection assessment
can be obtained from Gina Kouba, Office
of Policy and Program Development,
Food Safety and Inspection Service,
USDA, 1400 Independence SW,
Mailstop 3758, South Building,
Washington, DC 20250; (202)720-5627.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
Copies of this information collection
assessment can be obtained from Gina
Kouba, Office of Policy and Program
Development, Food Safety and
Inspection Service, USDA, 1400
Independence Avenue SW, Mailstop
3758, South Building, Washington, DC
20250-3700; (202) 720-5627.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of FSIS’s functions, including whether
the information will have practical
utility; (b) the accuracy of FSIS’s
estimate of the burden of the proposed
collection of information, including the
validity of the method and assumptions
used; (c) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) ways to minimize

the burden of the collection of
information, including through the use
of appropriate automated, electronic,
mechanical, or other technological
collection techniques, or other forms of
information technology. Comments may
be sent to both FSIS, at the addresses
provided above, and the Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, DC 20253.

Responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, FSIS will
announce this Federal Register
publication on-line through the FSIS
web page located at: http://
www.fsis.usda.gov/federal-register.

FSIS will also announce and provide
a link to this Federal Register
publication through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to our constituents and stakeholders.
The Constituent Update is available on
the FSIS web page. Through the web
page, FSIS can provide information to a
much broader, more diverse audience.
In addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at:
http://www.fsis.usda.gov/subscribe.
Options range from recalls to export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves and have the
option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.
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How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain_combined_6_8_
12.pdf, or write a letter signed by you
or your authorized representative.

Send your completed complaint form
or letter to USDA by mail, fax, or email:
Mail: U.S. Department of Agriculture,

Director, Office of Adjudication, 1400

Independence Avenue SW,

Washington, DC 20250-9410
Fax: (202) 690-7442
Email: program.intake@usda.gov

Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.),
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

Terri Nintemann,

Acting Administrator.

[FR Doc. 2021-02810 Filed 2-10-21; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Special Supplemental
Nutrition Program for Women, Infants,
and Children (WIC) Farmers’ Market
Nutrition Program (FMNP) Program
Regulations—Reporting and Record-
Keeping Burden

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
this proposed information collection.
This collection is a revision of a
currently approved information
collection for the WIC Farmers’ Market
Nutrition Program (FMNP) Regulations
for the reporting and record-keeping
burden associated with the WIC FMNP
Program regulations.

DATES: Written comments must be
received on or before April 12, 2021.
ADDRESSES: Comments may be sent to:
Sara Olson, Chief, Policy Branch,
Supplemental Food Programs Division,
Food and Nutrition Service, U.S.
Department of Agriculture, Braddock
Metro Center II, 1320 Braddock Place,
Room 328, Alexandria, VA 22314.
Comments may also be submitted via
fax to the attention of Sara Olson at

703—-305-2086 or via email to
Sara.Olson@.usda.gov. Comments will
also be accepted through the Federal
eRulemaking Portal. Go to http://
www.regulations.gov, and follow the
online instructions for submitting
comments electronically.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will be a matter
of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Sara Olson at 703—
305-2085 or via email to sara.olson@
usda.gov.

SUPPLEMENTARY INFORMATION: Comments
are invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions that were
used; (c) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) ways to minimize
the burden of the collection of
information on those who are to
respond, including use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Title: Special Supplemental Nutrition
Program for Women, Infants, and
Children (WIC) Farmers’ Market
Nutrition Program (FMNP)
Regulations—Reporting and Record-
keeping Burden.

Form Number: FNS—683B (under
OMB Control Number 0584—-0594) is
associated with this collection.

OMB Number: 0584—0447.

Expiration Date: May 31, 2021.

Type of Request: Revision of a
currently approved collection.

Abstract: The WIC Farmers’ Market
Nutrition Program (FMNP) is associated
with the Special Supplemental
Nutrition Program for Women, Infants,
and Children, also known as WIC. The
WIC Program provides supplemental
foods, health care referrals, and
nutrition education at no cost to low-
income pregnant, breastfeeding and
non-breastfeeding post-partum women,
and to infants and children up to 5 years
of age, who are found to be at
nutritional risk. The purpose of the WIC
Farmers’ Market Nutrition Program
(FMNP) is to provide fresh, nutritious,
unprepared, locally grown fruits and

vegetables through farmers’ markets and
roadside stands to WIC participants, and
to expand awareness and use of, and
sales at, farmers’ markets and roadside
stands. Currently, FMNP operates
through State health departments in 39
States, 6 Indian Tribal Organizations,
District of Columbia, Guam, Puerto
Rico, and the Virgin Islands.

Section 17(m)(8) of the Child
Nutrition Act of 1966 (42 U.S.C.
1786(m)(8)), and the WIC Farmers’
Market Nutrition Program (FMNP)
regulations at 7 CFR part 248 require
that certain program-related information
be collected and that full and complete
records concerning FMNP operations
are maintained. The information
reporting and record-keeping burdens
are necessary to ensure appropriate and
efficient management of the FMNP.
These burden activities are covered by
this Information Collection Request
(ICR) which include requirements that
involve the authorization and
monitoring of State agencies; the
certification of FMNP participants; the
nutrition education that is provided to
participants; farmer and market
authorization, monitoring, and
management; and financial and
participation data (using WIC Farmers
Market Nutrition Program (FMNP)
Annual Financial and Program Data
Report (FNS 683B), which is approved
(both the form and its associated
reporting burden) under OMB Control
Number: 0584-0594 Food Programs
Reporting System (FPRS), Expiration
Date: 07/31/2023). Recordkeeping
burden associated with this form is not
approved under OMB Control Number
0584-0594. State agencies must
maintain records in order to support
data reported in FPRS, and the
recordkeeping burden for such record
maintenance is captured in this ICR,
OMB Control Number: 0584-0447. State
plans are the principal source of
information about how each State
agency operates its FMNP. Information
from participants and local agencies is
collected through State-developed forms
or Management Information Systems.
The information collected is used by the
Department of Agriculture/Food and
Nutrition Service to manage, plan,
evaluate, make decisions and report on
FMNP program operations. Along with
the State Plans, State agencies also
submit the Federal-State Supplemental
Nutrition Programs Agreements (FNS—
339) whose reporting and recordkeeping
burden is associated and approved
under OMB Control Number: 0584—
0332, Expiration Date: 04/30/2022.

This information collection is
requesting a revision in the burden
hours due to program changes and
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adjustments that primarily reflect the
inclusion of programmatic requirements
that are being included in this ICR for
the first time, and expected changes in
the number of FMNP participants;
FMNP authorized outlets; and WIC
FMNP local agencies.

The currently approved burden for
this collection is 929,211 hours. FNS
estimates the new burden at 1,640,801
burden hours, which is an increase of
711,591. The currently approved total
annual responses are 4,968,338; we are
requesting 4,908,769, which is a
decrease of 59,569 total annual
responses. The currently approved
reporting burden is 515,260 hours; for
this revision, FNS estimates 1,247,271
hours, which is an increase of 732,011
hours. The currently approved
recordkeeping burden is 413,950 hours;
for this revision, we estimate 393,530
hours, which is a decrease of 20,420
hours. The total approved reporting and

record-keeping burden increased by
711,591 hours.

Affected Public: State, Local, and
Tribal Government, Individual/
Households, and Businesses (both for-
profit and non-profit). Respondents
include State agencies and local
agencies (including Indian Tribal
Organizations, District of Columbia, and
Territories), participants, and
authorized FMNP outlets (farmers,
farmers’ markets, roadside stands).

Estimated Number of Respondents:
The total estimated number of
respondents is 1,581,402. This includes:
State agencies (49), local agencies (696),
Individuals/Households (1,560,475
participants), businesses (298) and
authorized FMNP outlets (farmers,
farmers’ markets, roadside stands)
(19,884).

Estimated Number of Responses per
Respondent: The total estimated number
of responses per respondent for this
collection is 3.10.

Estimated Total Annual Responses:
The total estimated number of annual
responses for this collection is
4,908,769.

Estimated Time per Response: The
estimated time per response averages
approximately 20 minutes (0.33 hours)
for all participants. For the reporting
burden, the estimated time of response
varies from approximately 3 minutes to
40 hours, while the estimated time of
response for the record-keeping burden
varies from 15 minutes to 40 hours,
depending on the respondent group.

Estimated Total Annual Burden on
Respondents: The estimated total
annual burden on respondents for this
collection is 1,640,801 hours. The
reporting and record-keeping burden is
1,247,271 and 393,530 hours,
respectively.

See the table below for the estimated
total annual burden for each type of
respondent.

ESTIMATE OF THE FMNP COLLECTION OF INFORMATION BURDEN TABLE

Regulatory section

Information collected

Estimated Annual Total
Form(s) number of responses per annual '::Surgnpsir Jﬁ?éﬁ%gﬂ?ls
respondents respondent responses P

REPORTING BURDEN ESTIMATES

Affected Public: STATE & LOCAL AGENCIES (Including Indian Tribal Organizations and U.S. Territories)

248.3(e), 2465 ....... Local Agency Applications ...................... 695.80 0.50 347.90 2.00 695.80
2484 ... State Plan .......ccccooeeeiininenns 49.00 1.00 49.00 40.00 1,960.00
248.6, 246.7(c) Certification Data for Participants ........... 49.00 31,846.43 1,560,475.00 0.25 390,118.75
248.10(a)(2), (3), Authorization—Review of Outlet Applica- 49.00 202.90 9,942.00 1.00 9,942.00
(b)(c). tions (Farmers, Farmers’ Market,
Roadside Stand).
248.10(a Face-to-Face Training Development ...... 49.00 1.00 49.00 8.00 392.00
248.10(a Face-to-Face Training ..........cccccceeviieuene. 49.00 15.00 735.00 2.00 1,470.00
248.10(b Disqualification of Authorized Outlets ..... 5.00 1.00 5.00 0.08 0.42
248.10(d) Annual Training for Authorized Outlets 49.00 1.00 49.00 8.00 392.00
Development.
248.10(d) .oocvvrvvreenen Annual Training for Authorized Outlets ... | ..o 49.00 15.00 735.00 2.00 1,470.00
248.10(e)(2), (3); Monitoring/Review of Authorized Outlets | .................. 49.00 40.58 1,988.40 1.50 2,982.60
248.17(c)(1)(i)-
248.10(e)(4); Monitoring/Review of Local Agencies ..... | ...cccceeennne 49.00 10.14 497.00 2.00 994.00
248.17(c)(1)(ii).
248. 10(f) .................. Coupon Management System ................ 49.00 1.00 49.00 5.00 245.00
248.10 Coupon Reconciliation ..........c.cccceviieenns 49.00 1.00 49.00 3.00 147.00
248.10 Recipients and Authorized Outlet Com- 49.00 10.20 500.00 1.00 500.00
plaints.
248.10(k; Farmer/farmers’ Market Sanctions ... 49.00 8.12 397.68 0.08 33.21
248.11 Disclosure of Financial Expenditures 49.00 1.00 49.00 10.00 490.00
248.17 State Agency Corrective Action Plan 7.00 1.00 7.00 10.00 70.00
248.17 Establishment of ME System ......... 1.00 1.00 1.00 24.00 24.00
248.17(c Special Reports ................... 2.00 1.00 2.00 10.00 20.00
248.18 Audit ReSpoNSes .........c.coceeiiierieciiieens 1.00 1.00 1.00 15.00 15.00
Subtotal Reporting: State and Local Agencies (Including In- | .......ccccc..... 744.80 2,115.91 1,575,927.98 0.26 411,961.77
dian Tribal Organizations and U.S. Territories.
Affected Public: INDIVIDUALS/HOUSEHOLDS (Applicants for Program Benefits)
248.6, 246.6 ............ Certification Data for Participants ........... | .ococeierrne. 1,560,475.00 1.00 1,560,475.00 0.05 78,179.80
Subtotal Reporting: Individuals/Households ............cccccocceecis | i 1,560,475.00 1.00 1,560,475.00 0.05 78,179.798
Affected Public: AUTHORIZED OUTLETS (Farmers/Markets/Roadside Stands)/BUSINESSES
Non-profit businesses Applications ......... 298.20 0.50 149 2.0000 298.20
Face-to-Face Training ........c.ccc...... 1,988.40 1.00 1,988.40 2.00 3,976.80
Farmer/farmers’ market complaints 500.00 1.00 500.00 0.50 250.00
Authorized outlet Agreements ... 9,942 1.00 9,942 0.0835 830.16
Appeal of Denial . 79.54 1.00 80 2.0000 159.07
Annual Training for Authorized Outlets .................. 17,895.60 1.00 17,896 2.0000 35,791.20
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ESTIMATE OF THE FMNP COLLECTION OF INFORMATION BURDEN TABLE—Continued

Estimated Annual Total
Regulatory section Information collected Form(s) number of responses per annual t':surgnps%r Jﬁ?éﬁ%gﬂ?ls
respondents respondent responses P
248.10(€)(1) .coveeenee. Coupon Reimbursement .........cccccvvvvveies | cvvveneeiiene. 19,884 9.00 178,956 4.0000 715,824.00
Subtotal Reporting: Authorized OUtIEtS .........ccoevveiieiciiiiies | e 20,182.20 10.38 209,510.64 3.61 757,129.43
GRAND SUBTOTAL: REPORTING ....ccccooiiiiiiiiiiiceie | eeerieesieenee, 1,581,402.00 212 3,345,913.62 0.37 1,247,271.00
RECORD-KEEPING BURDEN ESTIMATES
Affected Public: STATE & LOCAL AGENCIES (Including Indian Tribal Organizations and U.S. Territories)
248.4(C) wooveiiieeenn State Plan Record Maintenance ............. 49.00 1.00 49.00 0.17 8.18
2489 ... Nutrition Education ..........ccccecvvecercriennnne. 49.00 31,846.43 1,560,475.00 0.25 390,118.75
248.10(a)(4)(d) Authorized Outlet Training Content 49.00 1.00 49.00 2.00 98.00
248.10(b)(c) Authorized Outlet Agreements ................ 49.00 1.00 49.00 2.00 98.00
248.10(b)(5) ... Maintenance of Disqualification and 49.00 1.00 49.00 0.17 8.18
Sanction Records.
248.10(e)(2),(3); Monitoring and Review of Authorized | .................. 49.00 40.58 1,988.40 0.50 994.20
248.17(c)(1)(i)- Outlets.
248.11(C) evvververeeennn Record of Financial Expenditures ........... FNS-683B 49.00 1.00 49.00 2.00 98.00
248.17(Q) .eoovvrvereennn Maintenance of Management Evalua- | ................ 49.00 1.00 49.00 2.00 98.00
tions.
248.16(Q) ..ocvvvereennee. Fair Hearings .........cccocevivieeiinineiineeies | e 49.00 1.00 49.00 1.00 49.00
248.23(Q) ..oovivereennn Record of Program Operations ..........ccc.. | wevvrerieeninns 49.00 1.00 49.00 40.00 1.960.00
GRAND SUBTOTAL: RECORD-KEEPING ........cccoooemiiiiins | e 49.00 31,895.008 1,562,855.40 0.25 393,530.316
GRAND TOTAL: REPORTING AND RECORD-KEEP- | .......ccccc...... 1,581,402.00 3.10 4,908,769.02 0.33 1,640,801.32
ING.

Note: FNS-683B, OMB Control Number: 0584-0594 Food Programs Reporting System (FPRS), Expiration Date: 07/31/2023.

Cindy Long,

Acting Administrator, Food and Nutrition
Service.

[FR Doc. 2021-02829 Filed 2—10-21; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Forest Service Manual 2200, Chapters
Zero, 10, 20, 30, 40, 50 and 70; Forest
Service Handbook 2209.13, Chapters
10, 20, 30, 40, 50, 60, 70, 80 and 90; and
Forest Service Handbook 2209.16,
Chapter 10; Extension of Comment
Period for Rangeland Management;
Public Notice and Comment for
Changes to Forest Service Directives

AGENCY: Forest Service, USDA.

ACTION: Issuance of proposed directives;
notice of availability for public
comment; extension of comment period.

SUMMARY: The Forest Service published
a notice in the Federal Register on
December 18, 2020, 85 FR 82432,
initiating a 60-day comment period on
the Proposed Directives for Rangeland
Management; Forest Service Manual
2200, Chapters Zero, 10, 20, 30, 40, 50
and 70; Forest Service Handbook
2209.13, Chapters 10, 20, 30, 40, 50, 60,
70, 80 and 90; and Forest Service
Handbook 2209.16, Chapter 10. The
closing date of the original notice is
scheduled for February 16, 2021. The

Agency is extending the comment
period for an additional 60 days from
the previous closing date.

DATES: Comments must be received in
writing by April 17, 2021.

ADDRESSES: Comments may be
submitted electronically to https://
cara.ecosystem-management.org/Public/
CommentInput?project=ORMS-2514.
Written comments may be mailed to
U.S. Forest Service, Director, Forest
Management, Range Management and
Vegetation Ecology, 201 14th Street SW,
Washington, DC 20250-1124. All timely
received comments, including names
and addresses, will be placed in the
record and will be available for public
inspection and copying. The public may
inspect comments received at https://
cara.ecosystem-management.org/Public/
CommentInput?Project=ORMS-2514.
FOR FURTHER INFORMATION CONTACT:
Myra Black, Program Manager, Forest
Management, Range Management and
Vegetation Ecology, at 202—650-7365, or
by electronic 