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1. On July 16, 2020, the Federal
Energy Regulatory Commission
(Commission) issued its final rule (final
rule or Order No. 872) 1 adopting
revisions to its regulations (PURPA
Regulations) 2 implementing sections
201 and 210 of the Public Utility
Regulatory Policies Act of 1978
(PURPA).3 Those regulations were
promulgated in 1980 and have been
modified in only specific respects since
then. On August 17, 2020, the
Commission received requests for
rehearing and/or clarification of the
final rule from the following entities
and individuals: (1) California
Utilities; # (2) Electric Power Supply
Association (EPSA); (3) Northwest
Coalition; 5 (4) One Energy Enterprises;

1 Qualifying Facility Rates and Requirements
Implementation Issues Under the Public Utility
Regulatory Policies Act of 1978, Order No. 872, 85
FR 54638 (Sep. 2, 2020), 172 FERC {61,041 (2020).

218 CFR part 292. In connection with the
revisions to the PURPA Regulations, the
Commission also revised its delegation of authority
to Commission staff in 18 CFR part 375.

316 U.S.C. 796(17)—(18), 824a-3.

4 California Utilities consist of Pacific Gas &
Electric Company; San Diego Gas & Electric
Company; and Southern California Edison
Company.

5 Northwest Coalition consists of Northwest and
Intermountain Independent Power Producers
Association; the Community Renewable Energy
Association; the Renewable Energy Coalition;
IdaHydro; Oregon Solar Energy Industries
Association; and NewSun Energy LLC. Excluding
IdaHydro and NewSun Energy LLC, the entities
comprising Northwest Coalition filed comments
referred to in Order No. 872 as “NIPPC, CREA, REC,
and OSEIA.” For ease of reference, in some
instances below, we refer to Northwest Coalition
below interchangeably with “NIPPC, CREA, REC,
and OSEIA.”

(5) Public Interest Organizations; ¢ (6)
Solar Energy Industries Association
(Solar Energy Industries); and (7)
Thomas Mattson. On September 1, 2020,
California Public Utilities Commission
(California Commission) filed a
response to California Utilities’ request
for clarification.

2. Pursuant to Allegheny Defense
Project v. FERC,? the rehearing requests
filed in this proceeding may be deemed
denied by operation of law. As
permitted by section 313(a) of the
Federal Power Act (FPA),8 however, we
modify the discussion in the final rule

6 Public Interest Organizations consist of Alabama

Interfaith Power and Light; Appalachian Voices;
Center for Biological Diversity; Environmental Law
and Policy Center; Gasp; Georgia Interfaith Power
and Light; Montana Environmental Information
Center; Natural Resources Defense Council; North
Carolina Sustainable Energy Association; Sierra
Club; South Carolina Coastal Conservation League;
Southern Alliance for Clean Energy; Southern
Environmental Law Center; Southface Institute;
Sustainable FERC Project; Tennessee Interfaith
Power and Light; Upstate Forever; and Vote Solar.
Some of these entities filed comments as “Southeast
Public Interest Organizations”” and some of these
entities filed comments as “‘Public Interest
Organizations.” For ease of reference, we refer
below to these organizations on rehearing as
“Public Interest Organizations,” however, but when
referring to the separate groups’ comments in this
rulemaking proceeding, we refer to their separate
comments.

7964 F.3d 1 (D.C. Cir. 2020) (en banc).

816 U.S.C. 825I(a) (“Until the record in a
proceeding shall have been filed in a court of
appeals, as provided in subsection (b), the
Commission may at any time, upon reasonable
notice and in such manner as it shall deem proper,
modify or set aside, in whole or in part, any finding
or order made or issued by it under the provisions
of this chapter.”).

455
462
465
469
471
474

and continue to reach the same result in
this proceeding, as discussed below.9

3. Specifically, we either dismiss or
disagree with most arguments raised on
rehearing. We also provide further
clarification on (1) states’ use of tiered
avoided cost pricing; (2) states’ use of
variable energy rates in QF contracts
and availability of utility avoided cost
data; (3) the role of independent entities
overseeing competitive solicitations; (4)
the circumstances under which a small
power production qualifying facility
(QF) needs to recertify; (5) application
of the rebuttable presumption of
separate sites for the purpose of
determining the power production
capacity of small power production
facilities; and (6) the PURPA section
210(m) rebuttable presumption of
nondiscriminatory access to markets
and accompanying regulatory text, as
further discussed below.

I. Background

A. Statutory Background

4. PURPA section 210(a) requires that
the Commission prescribe rules that it
determines necessary to encourage the
development of qualifying small power
production facilities and cogeneration
facilities (together, QFs).1© PURPA
section 210(b) sets out the standards
governing the rates purchasing utilities
must pay to QFs.1? Sections 210(b)(1)
and (b)(2) provide that QF rates ‘“‘shall

9 Allegheny Def. Project, 964 F.3d at 16—17. The
Commission is not changing the outcome of the
final rule. See Smith Lake Improvement &
Stakeholders Ass’n v. FERC, 809 F.3d 55, 5657
(D.C. Cir. 2015).

1016 U.S.C. 824a-3(a).

1116 U.S.C. 824a-3(b).
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be just and reasonable to the electric
consumers of the electric utility and in
the public interest” and “‘shall not
discriminate against qualifying
cogenerators or qualifying small power
producers.” 12

5. After establishing these standards,
Congress then imposed statutory limits
on the extent to which the PURPA
Regulations may encourage the
development of QFs pursuant to PURPA
section 210(a), and also placed bounds
on how the PURPA Regulations may
implement the statutory provisions in
PURPA section 210(b) governing QF
rates.

6. The first such statutory limit
appears in the final sentence of PURPA
section 210(b). There, Congress
established a cap on the level of the
rates utilities could be required to pay
QFs: “No such rule prescribed under
subsection (a) shall provide for a rate
which exceeds the incremental cost to
the electric utility of alternative electric
energy.” 13 As the Conference Report for
PURPA (PURPA Conference Report)
explains:

[T]he utility would not be required to
purchase electric energy from a qualifying
cogeneration or small power production
facility at a rate which exceeds the lower of
the rate described above, namely a rate which
is just and reasonable to consumers of the
utility, in the public interest, and
nondiscriminatory, or the incremental cost of
alternate electric energy. This limitation on
the rates which may be required in
purchasing from a cogenerator or small
power producer is meant to act as an upper
limit on the price at which utilities can be
required under this section to purchase
electric energy.14

7. Another way in which Congress set
boundaries on the Commission’s ability
to encourage development of QFs was to
define small power production
facilities, one of the categories of
generators that is to be encouraged
under the statute. This statutory
definition of small power production
facilities applies to almost all renewable
resources that wish to be QF's, requiring
that those facilities have ““a power
production capacity which, together
with any other facilities located at the
same site (as determined by the
Commission), is not greater than 80

12]d.

13]d. (emphasis added). The statute defines an
electric utility’s “incremental costs” as “the cost to
the electric utility of the electric energy which, but
for the purchase from such cogenerator or small
power producer, such utility would generate or
purchase from another source.” 16 U.S.C. 824a—
3(d); see also 18 CFR 292.101(b)(6) (implementing
same and defining such “incremental costs” as
“avoided costs”).

14H.R. Rep. No. 95-1750, at 98 (1978) (Conf.
Rep.) (emphasis added).

megawatts.” 15 In order to comply with
this statutory requirement that the
capacity of all small power production
facilities “located at the same site”” not
exceed 80 MW, the Commission is
required to define what constitutes a
“‘site.” In 1980, the Commission
determined that, essentially, those
facilities that are owned by the same or
affiliated entities and using the same
energy resource should be deemed to be
at the same site “if they are located
within one mile of the facility for which
qualification is sought.” 16 This
approach, known as the “one-mile
rule,” interpreted Congress’s limitation
of 80 MW located at the same site to
apply to those affiliated small power
production qualifying facilities located
within one mile of each other that use
the same energy resource.

8. Finally, Congress amended PURPA
in 2005 to place further limits on the
extent to which the PURPA Regulations
may encourage QFs. Congress amended
PURPA section 210 to, among other
things, add section 210(m), which
provides for termination of the
requirement that an electric utility enter
into a new obligation or contract to
purchase from a QF (frequently
described as the “mandatory purchase
obligation”) if the QF has
nondiscriminatory access to certain
defined types of markets.1” This
amendment reflected Congress’s
judgment that non-discriminatory
access to these markets provided
adequate encouragement for those QFs,
such that the mandatory purchase
obligation could be lifted.

9. Congress directed the Commission
to amend the PURPA Regulations to
implement this new requirement, which
the Commission did in Order No. 688.
In that order, pursuant to PURPA
section 210(m), the Commission
identified markets in which utilities
would no longer be subject to the
PURPA mandatory purchase obligation
because QFs have nondiscriminatory
access to such markets.18 Although not
required by PURPA section 210(m), the
Commission also established a
rebuttable presumption for small QFs,
which the Commission determined at
that time were QFs at or below 20 MW,
because they may not have
nondiscriminatory access to such

1516 U.S.C. 796(17)(A)(ii).

1618 CFR 292.204(a)(ii).

17 See 16 U.S.C. 824a—3(m).

18 New PURPA Section 210(m) Regulations
Applicable to Small Power Production and
Cogeneration Facilities, Order No. 688, 117 FERC
161,078, at PP 9—12 (2006), order on reh’g, Order
No. 688-A, 119 FERC {61,305 (2007), aff’d sub
nom. Am. Forest & Paper Ass’n v. FERC, 550 F.3d
1179 (D.C. Cir. 2008) (AFPA v. FERC).

markets.19 In creating this rebuttable
presumption, the Commission made
clear that “we are not making a finding
that all QFs smaller than a certain size
lack nondiscriminatory access to
markets.” 20

B. Final Rule’s Updating of the PURPA
Regulations

10. In the final rule, the Commission
amended the PURPA Regulations,
principally with regard to the three
statutory provisions described above: (1)
The avoided cost cap on QF rates; (2)
the 80 MW limitation applicable to the
combined capacity of affiliated small
power production QFs that use the same
energy resource located at the same site;
and (3) the termination of the
mandatory purchase obligation for QFs
with nondiscriminatory access to
markets. The Commission stated that it
was modifying the PURPA Regulations,
based on demonstrated changes in
circumstances that took place after the
PURPA Regulations were first adopted,
to ensure that the regulations continue
to comply with PURPA’s statutory
requirements established by Congress.2?

C. Summary of Changes to the PURPA
Regulations Implemented by the Final
Rule

11. In the final rule, the Commission
revised the PURPA Regulations based
on the record of this proceeding,
including comments submitted in the
technical conference in Docket No.
AD16-16—-000 (Technical Conference),22
the record evidence cited in the Notice
of Proposed Rulemaking (NOPR),22 and
the comments submitted in response to
the NOPR.24 These changes, including
modifications to the proposals made in
the NOPR, are summarized below.

12. First, the Commission granted
states 25 the flexibility to require that

1918 CFR 292.309(d)(1).

20 Order No. 688, 117 FERC {61,078 at P 74.

21 Order No. 872, 172 FERC {61,041 at P 20.

22 Supplemental Notice of Technical Conference,
Implementation Issues Under the Public Utility
Regulatory Policies Act of 1978, Docket No. AD16—
16—000 (May 9, 2016). The Technical Conference
covered such issues as: (1) Various methods for
calculating avoided cost; (2) the obligation to
purchase pursuant to a legally enforceable
obligation (LEO); (3) application of the one-mile
rule; and (4) the rebuttable presumption the
Commission has adopted under PURPA section
210(m) that QFs 20 MW and below do not have
nondiscriminatory access to competitive organized
wholesale markets.

23 Qualifying Facility Rates and Requirements, 84
FR 53246 (Oct. 4, 2019), 168 FERC 61,184 (2019)
(NOPR).

24 Order No. 872, 172 FERC {61,041 at P 56.

25 Nonregulated electric utilities implement the
requirements of PURPA with respect to themselves.
An electric utility that is “nonregulated” is any
electric utility other than a “state regulated electric

Continued
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energy rates (but not capacity rates) in
QF power sales contracts and other
LEOs 26 vary in accordance with
changes in the purchasing electric
utility’s as-available avoided costs at the
time the energy is delivered. If a state
exercises this flexibility, a QF no longer
would have the ability to elect to have
its energy rate be fixed but would
continue to be entitled to a fixed
capacity rate for the term of the contract
or LEO.?7

13. Second, the Commission granted
states additional flexibility to allow QFs
to have a fixed energy rate and provided
that such state-authorized fixed energy
rate can be based on projected energy
prices during the term of a QF’s contract
based on the anticipated dates of
delivery.28

14. Third, the Commission
implemented a number of revisions
intended to grant states flexibility to set
“as-available” QF energy rates based on
market forces. The Commission
established a rebuttable presumption
that the locational marginal price (LMP)
established in the organized electric
markets defined in 18 CFR 292.309(e),
(f), or (g) represents the as-available
avoided costs of energy for electric
utilities located in these markets.29 With
respect to QF's selling to electric utilities
located outside of the organized electric
markets defined in 18 CFR 292.309(e),
(f), or (g), the Commission permitted
states to set as-available energy avoided
cost rates at competitive prices from
liquid market hubs or calculated from a
formula based on natural gas price
indices and specified heat rates,
provided that the states first determine

utility.” 16 U.S.C. 2602(9). The term “‘state
regulated electric utility,” in contrast, means any
electric utility with respect to which a state
regulatory authority has ratemaking authority. 16
U.S.C. 2602(18). The term “‘state regulatory
authority,” as relevant here, means a state agency
which has ratemaking authority with respect to the
sale of electric energy by an electric utility. 16
U.S.C. 2602(17).

26 The Commission has held that a LEO can take
effect before a contract is executed and may not
necessarily be incorporated into a contract. JD Wind
1, LLC, 129 FERC {61,148, at P 25 (2009), reh’g
denied, 130 FERC {61,127 (2010) (“[A] QF, by
committing itself to sell to an electric utility, also
commits the electric utility to buy from the QF;
these commitments result either in contracts or in
non-contractual, but binding, legally enforceable
obligations.”). For ease of reference, however,
references herein to a contract also are intended to
refer to a LEO that is not incorporated into a
contract.

27 Order No. 872, 172 FERC {61,041 at P 57.

28 Id. P 58.

29 These are the markets operated by
Midcontinent Independent System Operator, Inc.
(MISO); PJM Interconnection, L.L.C. (PJM); ISO
New England Inc. (ISO-NE); New York
Independent System Operator, Inc. (NYISO);
Electric Reliability Council of Texas (ERCOT);
California Independent System Operator, Inc.
(CAISO); and Southwest Power Pool, Inc. (SPP).

that such prices represent the
purchasing electric utilities’ energy
avoided costs.30

15. The Commission granted states
the flexibility to choose to adopt one or
more of these options or to continue
setting QF rates under the standards
long established in the PURPA
Regulations.31

16. Fourth, the Commission provided
states the flexibility to set energy and
capacity rates pursuant to a competitive
solicitation process conducted under
transparent and non-discriminatory
procedures consistent with the
Commission’s Allegheny standard.32

17. Fifth, the Commission modified its
“one-mile rule” for determining
whether generation facilities are
considered to be at the same site for
purposes of determining qualification as
a qualifying small power production
facility. Specifically, the Commission
allowed electric utilities, state
regulatory authorities, and other
interested parties to show that affiliated
small power production facilities that
use the same energy resource and are
more than one mile apart and less than
10 miles apart actually are at the same
site (with distances one mile or less
apart still irrebuttably at the same site
and distances 10 miles or more apart
irrebuttably at separate sites). The
Commission also allowed a small power
production facility seeking QF status to
provide further information in its
certification (whether a self-certification
or an application for Commission
certification) or recertification (whether
a self-recertification or an application
for Commission recertification) to
defend preemptively against subsequent
challenges, by identifying factors
affirmatively demonstrating that its
facility is indeed at a separate site from
other affiliated small power production
qualifying facilities. The Commission
added a definition of the term
“electrical generating equipment” to the
PURPA Regulations to clarify how the
distance between facilities is to be
calculated.33

18. Sixth, the Commission allowed an
entity to challenge an initial self-
certification or self-recertification
without being required to file a separate
petition for declaratory order and to pay
the associated filing fee. However, the
Commission clarified that such protests
may be made to new certifications (both
self-certifications and applications for

30Order No. 872, 172 FERC {61,041 at P 59.

311d.

321d. P 60 (referencing Allegheny Energy Supply
Co., LLC, 108 FERGC {61,082, at P 18 (2004)
(Allegheny Energy)).

331d. P 62.

Commission certification) but only to
self-recertifications and applications for
Commission recertifications making
substantive changes to the existing
certification.34

19. Seventh, the Commission revised
its regulations implementing PURPA
section 210(m), which provide for the
termination of an electric utility’s
obligation to purchase from a QF with
nondiscriminatory access to certain
markets. Under the PURPA Regulations
before the final rule becomes effective,
there is a rebuttable presumption that
certain small QFs (i.e., those below 20
MW) may not have nondiscriminatory
access to such markets. The
Commission updated the rebuttable
presumption threshold for small power
production facilities (but not
cogeneration facilities) from 20 MW to
5 MW and revised the PURPA
Regulations to provide a nonexclusive
list of examples of factors that QFs may
cite to support an argument that they
lack nondiscriminatory access to such
markets.3?

20. Finally, the Commission clarified
that a QF must demonstrate commercial
viability and a financial commitment to
construct its facility pursuant to
objective and reasonable state-
determined criteria before the QF is
entitled to a contract or LEO. The
Commission prohibited states from
imposing any requirements for a LEO
other than a showing of commercial
viability and a financial commitment to
construct the facility.36

21. The Commission explained that
these changes will enable the
Commission to continue to fulfill its
statutory obligations under PURPA
sections 201 and 210. The Commission
emphasized that these changes are
effective prospectively for new contracts
or LEOs and for new facility
certifications and recertifications filed
on or after the effective date of the final
rule; the Commission stated that it does
not by the final rule permit disturbance
of existing contracts or LEOs or existing
facility certifications.3”

22. On August 17, 2020, (1) EPSA,
California Utilities, Northwest Coalition,
One Energy Enterprises, and Thomas
Mattson filed timely requests for
rehearing of the final rule; (2) One
Energy Enterprises, Public Interest
Organizations, and Solar Energy
Industries filed timely requests for
rehearing and clarification of the final
rule; and (3) California Utilities filed a
timely request for clarification of the

34]d. P 63.
35]d. P 64.
361d. P 65.
371d. P 66.
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Final Rule. On September 1, 2020,
California Public Utilities Commission
(California Commission) filed an answer
to California Utilities’ request for
clarification of the final rule.38

II. Discussion

23. In this order, we sustain the final
rule. Specifically, we either dismiss or
disagree with most arguments raised on
rehearing. We also provide further
clarification on (1) states’ use of tiered
avoided cost pricing; (2) states’ use of
variable energy rates in QF contracts
and availability of utility avoided cost
data; (3) the role of independent entities
overseeing competitive solicitations; (4)
the circumstances under which a small
power production QF needs to recertify;
(5) application of the rebuttable
presumption of separate sites in PURPA
210(m) proceedings; and (6) the PURPA
section 210(m) rebuttable presumption
of nondiscriminatory access to markets
and accompanying regulatory text, as
further discussed below.

A. Threshold Issues

1. Whether the Commission
Appropriately Consulted With
Representatives of Relevant State and
Federal Agencies

a. Requests for Rehearing

24. Public Interest Organizations state
that the final rule is flawed because the
Commission failed to consult with state
and federal officials as required by
PURPA section 210(a).32 Public Interest
Organizations argue that the
Commission’s actions to hold a
technical conference and invite public
comments, both of which involved
participation from state and federal
entities, are insufficient to meet this
statutory requirement.4® Public Interest
Organizations aver that these actions
satisfy the statutory requirement to
provide “notice and reasonable
opportunity for interested persons
(including State and Federal agencies)
to submit oral as well as written data,
views, and arguments” but that the
Commission failed to satisfy what
Public Interest Organizations claim is a
separate and distinct requirement: To
“consult[ ]’ with representatives of state
and federal officials.#? Public Interest
Organizations argue that Congress
included the word “consultation” in the

38 Because California Utilities requested
clarification, and not rehearing, of the final rule, we
accept California Commission’s answer to
California Utilities’ request for clarification of the
final rule. See 18 CFR 385.213(a)(3).

39 Public Interest Organizations Request for
Rehearing at 6, 12—-14.

40]d. at 13.

41]d. (citing 16 U.S.C. 824a-3(a)(2)).

statute to connote deliberations more
formal and focused than the general
notice and comment process and further
assert that statutes and regulations
routinely distinguish between the two.42
Public Interest Organizations contend
that this lack of consultation has
hamstrung the Commission and
prevents the Commission from crafting
informed policy.43

b. Commission Determination

25. Public Interest Organizations’
argument that the Commission failed to
fulfill the consultation provision has no
merit. First, we reemphasize the
participation by state entities at the
Commission’s 2016 Technical
Conference. Upon the Commission’s
open invitation,** several state entities
participated in that conference and filed
post-conference comments, including
members of state regulatory authorities
and the president of the national
association representing state
commissions (NARUC).45 Second,
several federal and state entities availed
themselves of the opportunity to be
heard via the NOPR’s notice and
comment process. More than 20 state
entities, including state commissions,
state consumer advocates, state
attorneys general, governors, and others,
submitted comments in response to the
NOPR.#6 In addition, NARUC submitted

42 Id. at 13—14 (citing 50 CFR 402.14; Cooling
Water Intake Structure Coal. v. U.S. Envtl. Prot.
Agency, 905 F.3d 49, 78 (2d Cir. 2018)).

43]d. at 14.

44 See Notice Inviting Post-Technical Conference
Comments, Implementation Issues Under the Public
Utility Regulatory Policies Act of 1978, Docket No.
AD16-16-000 (Sept. 6, 2016); Supplemental Notice
of Technical Conference, Implementation Issues
Under the Public Utility Regulatory Policies Act of
1978, Docket No. AD16-16-000 (Mar. 4, 2016)
(announcing preliminary agenda and inviting
interested speakers).

45 Connecticut Public Utilities Regulatory
Authority (Connecticut Authority) and
Massachusetts Department of Public Utilities
(Massachusetts DPU) Comments, Docket No. AD16—
16—000 (Nov. 7, 2016); Idaho Public Utilities
Commission (Idaho Commission) Comments,
Docket No. AD16-16-000 (Nov. 7, 2016);
Commissioner Paul Kjellander, Idaho Commission
Comments, Docket No. AD16—16—000 (June 29,
2016); Commissioner Christine Raper, Idaho
Commission Comments, Docket No. AD16—16—000
(June 29, 2016); Commissioner Travis Kavulla,
Montana Public Service Commission (Montana
Commission) and on behalf of NARUC Comments,
Docket No. AD16-16-000 (June 29, 2016).

46 Commissioner Anthony O’Donnell, Montana
Commission Comments, Docket No. RM19-15-000
(Dec. 3, 2019); Arizona Commission Comments,
Docket No. RM19-15-000 (Dec. 3, 2019); California
Public Utilities Commission (California
Commission) Comments, Docket No. RM19-15-000
(Dec. 3, 2019); District of Columbia Public Service
Commission (DC Commission) Comments, Docket
No. RM19-15-000 (Dec. 3, 2019); Governor Brad
Little (Idaho) Comments, Docket No. RM19-15—000
(Dec. 2, 2019); Idaho Commission Comments,
Docket No. RM19-15-000 (Dec. 3, 2019); Kentucky

several filings throughout this process,
and a group calling themselves State
Entities—a diverse group including
eight attorneys general and two state
commissions—filed a combined
comment on the PURPA NOPR; the
NOPR was published in the Federal
Register.4” Third, no state or federal
entity has sought rehearing on this (or
any other) basis.

26. In sum, throughout this process,
the Commission repeatedly sought
information and input from state and
federal entities. As explained above,
numerous state entities submitted
comments or otherwise participated in
the process and other state and federal
entities had the opportunity to
participate in the process. The
Commission fully satisfied its
consultation obligations.

2. Whether the PURPA Regulations
Continue To Encourage QFs

a. Requests for Rehearing

27. Solar Energy Industries and Public
Interest Organizations state that the
Commission is required under PURPA
section 210 to apply its regulations in a
manner that encourages QFs and that it
has failed to do so.48

28. Solar Energy Industries argue that,
in the final rule, the Commission failed

Public Service Commission Comments, Docket No.
RM19-15-000 (Dec. 3, 2019); Massachusetts
Attorney General Maura Healey Comments, Docket
No. RM19-15-000 (Dec. 3, 2019); Massachusetts
DPU Comments, Docket No. RM19-15-000 (Dec. 3,
2019); Michigan Public Service Commission
Comments, Docket No. RM19-15-000 (Dec. 3,
2019); Montana Commission Comments, Docket No.
RM19-15-000 (Dec. 3, 2019); North Carolina
Attorney General Comments, Docket No. RM19-15—
000 (Dec. 3, 2019); North Carolina Public Service
Commission Public Staff Comments, Docket No.
RM19-15-000 (Dec. 3, 2019); Nebraska Power
Review Board Comments, Docket No. RM19-15—
000 (Nov. 22, 2019); Ohio Consumers Counsel
Comments, Docket No. RM19-15-000 (Dec. 3,
2019); Oregon Public Utility Commission
Comments, Docket No. RM19-15-000 (Dec. 3,
2019); Pennsylvania Public Utility Commission
Comments, Docket No. RM19-15-000 (Dec. 3,
2019); Public Utility Commission of Ohio Federal
Energy Advocate Comments, Docket No. RM19-15—
000 (Dec. 3, 2019); South Dakota Public Utilities
Commission Comments, Docket No. RM19-15-000
(Dec. 3, 2019).

47 State Entities Comments, Docket No. RM19—
15-000 (Dec. 3, 2019) (filed on behalf of
Massachusetts Attorney General, Delaware Attorney
General, District of Columbia Attorney General,
Maryland Attorney General, Michigan Attorney
General, New Jersey Attorney General, North
Carolina Attorney General, Oregon Attorney
General, New Jersey Board of Public Utilities,
Rhode Island Division of Public Utilities and
Carriers); NARUC Comments, Docket No. RM19—
15-000 (Dec. 3, 2019); NARUC Supplemental
Comments, Docket No. AD16-16-000 (Oct. 17,
2018); see also NOPR, 168 FERC {61,184, (NOPR
published in Federal Register).

48 Public Interest Organizations Request for
Rehearing at 8, 43—-60; Solar Energy Industries
Request for Rehearing and/or Clarification at 2—4,
4-6, 8-9, 42-45.
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to meet this statutory requirement in the
following ways:

(1) Terminating a Qualifying Facility’s
right to elect a long-term energy rate when
delivering energy under a long-term contract;
(2) revising the long-standing regulations
providing that a Qualifying Facility is not “‘at
the same site”” so long as the facilities are
located more than one mile apart; and (3)
allowing utilities within the boundaries of
[Regional Transmission Organization or an
Independent System Operator (RTO/ISO)] to
seek a waiver of the [obligation] to purchase
from small power production Qualifying
Facilities larger than 5 MW despite the fact
that few, if any, of such facilities have
meaningful access to organized wholesale
markets.49

29. Solar Energy Industries claim that
the Commission’s assertion that the
final rule “continue[s] to encourage the
development of QFs consistent with
PURPA” is unsupported by the record
and erroneous.?° Solar Energy
Industries argue that requiring utilities
to interconnect with QFs and allowing
QFs to purchase station power services
is not new and is part and parcel of a
utility’s obligation to provide open
access service today.5! Solar Energy
Industries add that maintaining existing
exemptions from the FPA and similar
state and federal regulations is not
helpful because other rule changes serve
as severe obstructions to QF
development in the first place.

30. Public Interest Organizations
assert that the Commission incorrectly
framed this issue as a set of false choices
between encouraging QFs or violating
statutory limits and encouraging QFs or
never modifying its 1980 regulations.52
Public Interest Organizations argue that
the Commission has inappropriately
focused on whether the final rule
eliminates all encouragement, rather
than whether the final rule advances the
goal of encouraging QFs in comparison
to a suite of alternatives that could be
more favorable to QFs. Public Interest
Organizations add that the Commission
must give effect to every relevant clause
and use the significant space between
encouraging and exceeding other
statutory mandates, rather than
following the conclusion in the final
rule that PURPA itself limits the extent
to which PURPA Regulations can
encourage QFs, which would create a
false dichotomy between meeting the
mandate that QFs be encouraged and

49 Solar Energy Industries Rehearing Request at 4,
8-9.

50 Id. at 6 (citing Order No. 872, 172 FERC
161,041 at P 78).

51]d.

52 Public Interest Organizations Request for
Rehearing at 43-45.

violating Congressionally defined
limits.53

31. Public Interest Organizations
contend that the Commission is acting
arbitrarily and capriciously because the
record fails to support the Commission’s
claim that the changes in the final rule
encourage QFs.54 Public Interest
Organizations point to the
Commission’s statements in the final
rule that these revisions will “lower
payments from certain electric utilities
to certain QFs,” will result in additional
filing burdens, and may result in more
protests being filed in opposition to QF
filings.5° Public Interest Organizations
argue that the Commission implicitly
admitted that the majority of the
changes do not encourage QF
development when the Commission
stated that “‘several of the changes” in
the final rule provide encouragement.56

32. Public Interest Organizations
argue that the final rule is not the
product of reasoned decision-making
because the Commission’s assertions
that these revisions encourage QFs are
insufficient, even if true.57 Public
Interest Organizations state that in
Order No. 69 the Commission identified
three major obstacles and crafted its
rules to address these barriers. Public
Interest Organizations aver that, in
contrast, the Commission conducted no
such inquiry here to identify whether
those barriers persist or new ones
exist.58

33. Public Interest Organizations
claim that the Commission ignored
evidence in the record.5° Public Interest
Organizations state that the Commission
dismissed as beyond the scope of the
rulemaking evidence that the PURPA
Regulations in place since 1980 fail to
encourage QFs, yet at the same time rely
on the strength of those rules to support
its claim that the PURPA Regulations
continue to encourage QFs.69 Public
Interest Organizations argue that the

53 ]d. at 44—46 (citing Order No. 872, 172 FERC
161,041 at P 72).

54 ]d. at 46—60.

55 Id. at 46 (citing Order No. 872, 172 FERC
161,041 at PP 553, 584, 587, 746).

56 Id. at 46—47 (citing Order No. 872, 172 FERC
161,041 at P 78).

57 Id. at 48—49 (citing Small Power Production
and Cogeneration Facilities; Regulations
Implementing Section 210 of the Public Utility
Regulatory Policies Act of 1978, Order No. 69, 45
FR 12214 (Feb. 25,1980), FERC Stats. & Regs.
930,128, at 30,863 (cross-referenced 10 FERC
161,150), order on reh’g, Order No. 69-A, 45 FR
33958 (May 21, 1980), FERC Stats. & Regs. 130,160
(1980) (cross-referenced at 11 FERC ] 61,166), aff’d
in part & vacated in part sub nom. Am. Elec. Power
Serv. Corp. v. FERC, 675 F.2d 1226 (D.C. Cir. 1982),
rev’d in part sub nom. Am. Paper Inst., Inc. v. Am.
Elec. Power Serv. Corp., 461 U.S. 402 (1983) (API)).

58 ]d.

59 Id. at 49-57.

60 1d. at 49.

Commission avoided consideration of
this evidence by making the following
three claims: (1) Relaxing some
standards may actually induce some
states to more robustly implement the
rules; (2) evidence claiming that existing
rules fail to encourage QF development
should be dismissed as overstated; and
(3) any lack of implementation of
PURPA speaks to states’ failures to
implement, rather than gaps in the
PURPA Regulations themselves.51

34. Public Interest Organizations
argue that examples of the
Commission’s failure to fully consider
the record were that one of the
commenters described the amendments
to the Public Utility Holding Company
Act of 1935 (PUHCA) in 2005 that
effectively repealed that statute and that
interconnection procedures stymie QF
development. Public Interest
Organizations argue that the
Commission did not sufficiently
consider this information in the record
and, if it had, it would not have
mistakenly asserted that related
regulatory exemptions provided in the
1980 rules are sufficient to encourage
QF development.62

35. Public Interest Organizations
contend that, because the Commission
explicitly considered broad changes
from Order No. 69 and addressed a
broad range of topics in the final rule,
the Commission improperly excluded
consideration of evidence of barriers
faced by QFs when it found that such
evidence is outside the scope of this
proceeding.53

36. Public Interest Organizations
argue that the Commission was
misguided in its reliance on U.S. Energy
Information Administration (EIA) data
showing that some states with the
highest rates of QF penetration are
located in non-RTO regions to support
the claim that evidence of barriers to
QFs in such regions are overblown.64
Public Interest Organizations aver that
three states (North Carolina, Idaho, and
Utah) skew the data with successful
outcomes for QFs, while PURPA
remains largely irrelevant in the 47
other states. Public Interest
Organizations add that reliance even on
these three states is in error because
these states saw significant QF
penetration due to long-term fixed
energy rates, which the Commission is

61]d. at 49-50 (citing Order No. 872, 172 FERC
161,041 at PP 43—46).

62 Id. at 51-52 (citing Harvard Electricity Law
Initiative (Harvard Electricity Law) Comments,
Docket No. RM19-15-000, at 19-21 (Dec. 3, 2019);
Solar Energy Industries Supplemental Comments,
Docket No. AD16-16-000, at 16 (Aug. 28, 2019)).

63 Id. at 52—53.

64 Id. at 53.
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now no longer requiring, claiming that,
even in Idaho, barriers have since been
erected with a subsequent cessation in
QF development.65

37. Public Interest Organizations
assert that the Commission
inappropriately dismissed barriers to QF
development as matters only relevant to
state implementation or PURPA
enforcement dockets.®6 Public Interest
Organizations add that the
Commission’s claim that more relaxed
standards will lead to more robust state
implementation is speculative,
internally contradictory, and ignores
relevant evidence.6?

38. Public Interest Organizations
argue that, even if the Commission
properly considered the full record, the
Commission’s finding that the revised
rules encourage QFs is arbitrary and
capricious.®8 Public Interest
Organizations restate their concern that
providing more flexibility will not lead
to more robust PURPA implementation
by states. Public Interest Organizations
contend that the changes adopted in the
final rule overwhelmingly cut in favor
of utilities and against encouraging QF's
and that none of the revisions require
regulators to strengthen incentives or
eliminate burdens on QF
development.®® Public Interest
Organizations aver that these changes
amount to lowering the federal floor,
therefore reducing QF bargaining power,
even if state regulators implement the
rules in good faith. Public Interest
Organizations add that, contrary to the
Commission’s assertions in the final
rule, leaving intact the requirement for
full avoided costs is insufficient to
continue to encourage QFs, especially in
the face of new barriers erected by the
final rule.”°

b. Commission Determination

39. Contrary to claims that the PURPA
Regulations as revised do not encourage
QFs, the PURPA Regulations as revised
in the final rule continue as a whole to
encourage the development of QFs
consistent with the statutory limits on
such encouragement, as explained
below.71

65Id. at 54.

66 Id. at 55.

67 Id. at 56.

68 [d. at 57.

69 Id. at 58-59.

70Id. at 59-60.

711n subsequent sections of this order, we address
Solar Energy Industries’ concerns that the PURPA
Regulations, as revised, fail to encourage QFs due
to the specific revisions (1) allowing states to set
avoided energy costs using variable energy rates; (2)
expanding the one-mile rule; and (3) lowering the
threshold for presumptive nondiscriminatory access
for facilities in competitive wholesale markets from

40. Public Interest Organizations
improperly frame the encouragement
analysis. In Public Interest
Organizations’ view, the encouragement
standard should be analyzed on the
basis that a revision is inadequate in
encouraging QFs if there exist
alternative revisions that are more
favorable to QFs.”2 We reject this
premise. PURPA requires the
Commission’s regulations to encourage
QFs, but that is not all that PURPA says.
PURPA also requires that the
Commission prescribe no rule requiring
that states set payments to QFs that
exceed avoided costs and PURPA
requires that qualifying small power
production facilities do not exceed 80
MW. Furthermore, in the final rule, the
Commission strikes a balance among the
interests of all relevant stakeholders,
including not just the selling QFs, but
also the purchasing electric utilities
and, moreover, consumers, consistent
with PURPA.

41. Regarding QF rates, the final rule
provides states further flexibility to
better enable states to implement
PURPA'’s statutory obligation that QF
rates not exceed the purchasing electric
utility’s avoided costs. We acknowledge
that different states have implemented
PURPA differently, but such differences
are not prohibited by the statute. If
parties believe that a state has failed to
implement the PURPA Regulations
consistent with their terms, then these
parties may bring an enforcement
petition before the Commission or other
fora.73 But just because parties are
unsatisfied with some states’
implementation of PURPA to date 74
does not preclude the Commission from
making the revisions to its PURPA
Regulations adopted in the final rule.

42. In the final rule, the Commission
complied with PURPA’s requirement
that rates not exceed avoided costs by,
for example, allowing states to
implement variable avoided cost energy

20 MW to 5 MW. See infra sections II1.B.4, III.C, and
IILF.

72 See Public Interest Organizations Request for
Rehearing at 46 (footnote omitted) (“There is
significant space provided within the confines of
the limitations Congress established to encourage
QFs. FERC'’s reasoning that because it cannot
encourage QFs by exceeding the bounds set by
Congress it need not fully encourage QFs within the
bounds of the statute fails to give effect to Congress’
command to encourage QFs. The Commission can,
and must, issue rules that support QF development
while complying with the other statutory
requirements and limits on the form of that
support.”).

73 Order No. 872, 172 FERC {61,041 at P 359
(citing Policy Statement Regarding the
Commission’s Enforcement Role Under Section 210
of the Public Utility Regulatory Policies Act of 1978,
23 FERC 161,304 (1983)).

74 See Public Interest Organizations Request for
Rehearing at 37-39.

rates if they so choose.”5 The
Commission also continued to fulfill its
obligation under PURPA to encourage
the development of QFs. Specifically,
with the additions from the final rule,
the PURPA Regulations continue to
encourage QFs by combining elements
that include, among other things: (1)
Providing the potential for increased
transparency of avoided cost
determinations under competitive
solicitations or competitive market
prices; (2) continuing to provide the
ability for QFs to be exempt from most
of the provisions of the FPA and
PUHCA and certain state laws and
regulations; (3) continuing to grant QFs
special rights to supplementary and
backup power; (4) providing extra
benefits and rights for QFs 5 MW or
smaller and especially those smaller
than 100 kW; and (5) clarifying that
states may only impose objective and
reasonable criteria, limited to
demonstrating commercial viability and
financial commitment, as prerequisites
to QF LEO formation that states may
impose, which ensures that the
purchasing utility does not unilaterally
and unreasonably decide when its
obligation arises.”¢ These elements of
the PURPA Regulations, among others,
will continue to provide rules that, as a
whole, encourage QF development.

43. We disagree with Public Interest
Organizations’ assertion that there is
insufficient evidence to support the
Commission’s conclusion that providing
more flexibility to states may better
enable states to encourage QF
development. As one example, Idaho
State Commissioner, Kristine Raper,
stated during the 2016 Technical
Conference that “[s]tate Commissions
do not have enough tools in the
toolbox” and that this lack of flexibility
caused Idaho to amend its regulations to
award only two-year standard contracts
for QFs, rather than twenty-year
standard contracts with periodic
updates to the avoided cost rate.??
Therefore, it was reasonable for the
Commission to conclude that the new
flexibility granted by the final rule may
lead states to lengthen the contract
period, which could encourage QF
development. Additionally, the new
competitive market price options should
be less burdensome for all involved,

75 Order No. 872, 172 FERC { 61,041 at PP 232—
360.

76 In addition, the Commission in Order No. 872
kept intact the regulations issued to overcome the
barriers to QFs identified in Order No. 69. Order
No. 69, FERC Stats. & Regs. {30,128 at 30,863; see
also Order No. 872, 172 FERC {61,041 at PP 10,
28-41, 78.

77 Technical Conference Tr. at 143—44
(Commissioner Kristine Raper, Idaho Commission).
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compared to the administrative
determination of avoided cost rates,
because the new options rely on
transparent, publicly available
competitive prices or transparent and
non-discriminatory competitive
solicitations.”® QFs may spend less time
and money pursuing their interests in a
competitive market price environment
than they previously did in the
administrative determination process.
Finally, to the extent energy prices rise
at some point in the future, QFs with
variable rates would necessarily benefit.

44. We disagree with Public Interest
Organizations’ claim that the
Commission has failed to adequately
consider the evidence that states have
achieved various levels of PURPA
implementation. Public Interest
Organizations have overly relied on the
examples of North Carolina, Idaho, and
Utah, which they contend have
unusually high levels of QF
development. We are committed to
promoting PURPA'’s central feature of
cooperative federalism.”? In the final
rule, the Commission provided states
further flexibility to implement this
statutory obligation as most appropriate
and consistent with the terms of the
statute.

45. We disagree with Public Interest
Organizations that retaining the
exemption from PUHCA is unimportant
or that PUHCA has been repealed.
While now more focused on record-
keeping obligations,80 PUHCA remains
a regulatory obligation for entities,
including entities that seek QF status
retroactively. By granting QFs
retroactive status when they had not yet
certified but should have done so
previously, the Commission has
relieved those entities of PUHCA’s
record-keeping obligations (similar to
other federal and state exemptions),
thereby further encouraging the
development of QFs.81 Similarly,
contrary to Public Interest
Organizations’ request for rehearing,
alleged deficiencies in state-
administered QF interconnection

78 See Order No. 872, 172 FERC {61,041 at PP
30-32.

79 See FERC v. Miss., 456 U.S. 742, 767 (1982)
(internal quotations omitted) (stating that PURPA is
a “‘program of cooperative federalism that allows
the States, within limits established by federal
minimum standards, to enact and administer their
own regulatory programs, structured to meet their
own particular needs”).

80 See 18 CFR 366.3(a)(1).

81 See, e.g., GRE 314 East Lyme LLC, 171 FERC
961,199 (2020); Branch Street Solar Partners, LLC,
169 FERC {61,269 (2019); Zeeland Farm Servs.,
Inc., 163 FERC {61,115 (2018); Minwind I, 149
FERC {61,109 (2014); Beaver Falls Mun. Auth., 149
FERC 61,108 (2014).

procedures are not within the scope of
this rulemaking.

B. QF Rates
1. Overview

46. PURPA requires the Commission
to promulgate rules to be implemented
by the states that ““shall insure” that the
rates electric utilities pay for purchases
of electric energy from QFs meet the
statutory criteria, including that “[n]o
such rule . . . shall provide for a rate
which exceeds” the purchasing utility’s
“incremental cost . . . of alternative
electric energy.” 82 Under PURPA, such
rates must (1) be just and reasonable to
the electric consumers of the electric
utility and in the public interest; (2) not
discriminate against qualifying
cogenerators or qualifying small power
producers; 83 and, as noted above, (3)
not exceed “‘the incremental cost to the
electric utility of alternative electric
energy,” 8¢ which is “the cost to the
electric utility of the electric energy
which, but for the purchase from such
cogenerator or small power producer,
such utility would generate or purchase
from another source.” 85 The
“incremental cost to the electric utility
of alternative electric energy” referred to
in prong (3) above, which sets out a
statutory upper bound on a QF rate, has
been consistently referred to by the
Commission and industry by the short-
hand phrase “avoided cost,” 86 although
the term “‘avoided cost” itself does not
appear in PURPA.

47. In addition, the PURPA
Regulations in effect before the final
rule provide a QF two options for how
to sell its power to an electric utility.
The QF could choose to sell as much of
its energy as it chooses when the energy
becomes available, with the rate for the
sale calculated at the time of delivery
(frequently referred to as a so-called ““as-
available” sale).8”7 Alternatively, the QF
could choose to sell pursuant to a LEO
(such as a contract) over a specified
term.88

8216 U.S.C. 824a—-3(b)

8316 U.S.C. 824a-3(b)(1)-(2).

8416 U.S.C. 824a—-3(b)

8516 U.S.C. 824a—3(d) (emphasis added).

86 See 18 CFR 292.101(b)(6) (defining avoided
costs in relation to the statutory terms); see also
Order No. 69, FERC Stats. & Regs. 130,128 at 30,865
(“This definition is derived from the concept of ‘the
incremental cost to the electric utility of alternative
electric energy’ set forth in section 210(d) of
PURPA. It includes both the fixed and the running
costs on an electric utility system which can be
avoided by obtaining energy or capacity from
qualifying facilities.”).

8718 CFR 292.304(d)(1).

8818 CFR 292.304(d)(2)(i)-(ii); see also FLS
Energy, Inc., 157 FERC {61,211, at P 21 (2016)
(FLS) (citing 18 CFR 292.304(d)). The LEO or
contract is frequently referred to as a long-term

48. If the QF chooses to sell under the
second option, the PURPA Regulations
in effect before the final rule provide the
QF the further option of receiving, in
terms of pricing, either: (1) The
purchasing electric utility’s avoided cost
calculated at the time of delivery; 8° or
(2) the purchasing electric utility’s
avoided cost calculated and fixed at the
time the LEO is incurred.90

49. In implementing the PURPA
Regulations, the Commission recognized
that a contract with avoided costs
calculated at the time a LEO is incurred
could exceed the electric utility’s
avoided costs at the time of delivery in
the future, thereby seemingly violating
PURPA'’s requirement that QFs not be
paid more than an electric utility’s
avoided costs. The Commission
reasoned, however, that the fixed
avoided cost rate might also turn out to
be lower than the electric utility’s
avoided costs over the course of the
contract and that, “in the long run,
‘overestimations’ and ‘underestimations’
of avoided costs will balance out.” 91
The Commission’s justification for
allowing QFs to fix their rate at the time
of the LEO for the entire life of the
contract was that fixing the rate
provides “certainty with regard to
return on investment in new
technologies.” 92

50. In the NOPR, the Commission
proposed to revise its PURPA
Regulations to permit states to
incorporate competitive market forces in
setting QF rates. Specifically, the
Commission proposed to revise its
PURPA Regulations with regard to QF
rates to provide states with the
flexibility to:

e Require that ““as-available” QF
energy rates paid by electric utilities

transaction, when contrasted with an “as available”
sale and rate.

8918 CFR 292.304(d)(2)(i).

9018 CFR 292.304(d)(2)(ii). Rates calculated at the
time of a LEO (for example, a contract) do not
violate the requirement that the rates not exceed
avoided costs if they differ from avoided costs at the
time of delivery. 18 CFR 292.304(b)(5).

91 Order No. 69, FERC Stats. & Regs. 30,128 at
30,880; see also 18 CFR 292.304(b)(5) (“In the case
in which the rates for purchases are based upon
estimates of avoided costs over the specific term of
the contract or other legally enforceable obligation,
the rates for such purchases do not violate this
subpart if the rates for such purchases differ from
avoided costs at the time of delivery.”); Entergy
Servs., Inc., 137 FERC {61,199, at P 56 (2011)
(“Many avoided cost rates are calculated on an
average or composite basis, and already reflect the
variations in the value of the purchase in the lower
overall rate. In such circumstances, the utility is
already compensated, through the lower rate it
generally pays for unscheduled QF energy, for any
periods during which it purchases unscheduled QF
energy even though that energy’s value is lower
than the true avoided cost.”).

92 Order No. 69, FERC Stats. & Regs. {30,128 at
30,880.
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located in RTO/ISO markets be based on
the market’s LMP, or similar energy
price derived by the market, in effect at
the time the energy is delivered.

e Require that ““as-available” QF
energy rates paid by electric utilities
located outside of RTO/ISO markets be
based on competitive prices determined
by (1) liquid market hub energy prices,
or (2) formula rates based on observed
natural gas prices and a specified heat
rate.

¢ Require that energy rates under QF
contracts and LEOs be based on as-
available energy rates determined at the
time of delivery rather than being fixed
for the term of the contract or LEO.

e Implement an alternative approach
of requiring that the fixed energy rate be
calculated based on estimates of the
present value of the stream of revenue
flows of future LMPs or other acceptable
as-available energy rates at the time of
delivery.

e Require that energy and/or capacity
rates be determined through a
competitive solicitation process, such as
a request for proposals (RFP), with
processes designed to ensure that the
competitive solicitation is performed in
a transparent, non-discriminatory
fashion.®3

51. Although the Commission
proposed to modify how the states are
permitted to calculate avoided costs, it
did not propose to terminate the
requirement that the states continue to
calculate, and to set QF rates at, such
avoided costs.94

52. In the final rule, the Commission
adopted these proposals, with certain
modifications.

2. LMP as a Permissible Rate for Certain
As-Available Avoided Cost Rates

53. In the final rule, the Commission
revised 18 CFR 292.304 to add
subsections (b)(6) and (e)(1). In
combination, these subsections permit a
state the flexibility to set the as-
available energy rate paid to a QF by an
electric utility located in an RTO/ISO at
LMPs calculated at the time of
delivery.95

54. The Commission adopted with
one modification the NOPR proposal to
allow LMP to be used as a measure of
as-available energy avoided costs for
electric utilities located in RTO/ISO
markets.96

55. The Commission found that (1)
LMPs reflect the true marginal cost of
production of energy, taking into
account all physical system constraints;

93NOPR, 168 FERC {61,184 at PP 32-33.

94 Order No. 872, 172 FERC {61,041 at P 101.
95 Id. P 124.

9 Jd. P 151.

(2) these prices would fully compensate
all resources for their variable cost of
providing service; (3) LMP prices are
designed to reflect the least-cost of
meeting an incremental megawatt-hour
of demand at each location on the grid,
and thus prices vary based on location
and time; and (4) unlike average system-
wide cost measures of the avoided
energy cost used by many states, LMP
should provide a more accurate measure
of the varying actual avoided energy
costs, hour by hour, for each receipt
point on an electric utility’s system
where the utility receives power from
QFs.97

56. The Commission recognized that
an LMP selected by a state to set a
purchasing utility’s avoided energy cost
component might not always reflect a
purchasing utility’s actual avoided
energy costs. Accordingly, the
Commission found that it is appropriate
to modify the option for a state to set
avoided energy costs using LMP from a
per se appropriate measure of avoided
cost to a rebuttable presumption that
LMP is an appropriate means to
determine avoided cost.98

57. The Commission disagreed with
the arguments made by Union of
Concerned Scientists,?® NIPPC, CREA,
REC, and OSEIA,100 and Public Interest
Organizations 101 that LMP should not
be used as a measure of avoided energy
costs because LMP prices are depressed
in many markets where self-scheduling
rights and state cost-recovery
mechanisms for fuel and operating costs
create the opportunity for market
participation at a loss. The Commission
recognized that, all other things being
equal, self-scheduling of resources may
impact market clearing prices. The
Commission found that this potential
price effect, however, does not mean
that the LMP is not an accurate measure
of avoided energy costs. The
Commission stated that, while self-
scheduling or other factors may impact
LMPs, in any case, an electric utility’s
purchases during periods when these
price impacts are occurring would be

97 See id. P 153 (citing NOPR, 168 FERC {61,184
at PP 4445 (citing SMUD, 616 F.3d at 524; FERC
v. Elec. Power Supply Ass’n, 136 S. Ct. at 768—69
(describing how LMP is typically calculated); Offer
Caps in Markets Operated by Regional
Transmission Organizations and Independent
System Operators, Order No. 831, 81 FR 87770
(Dec. 5 2016), 157 FERC {61,115, at P 7 (2016),
order on reh’g and clarification, Order No. 831-A,
82 FR 53403 (Nov. 16, 2017), 161 FERC {61,156
(2017))).

98 Jd. P 152.

99 Union of Concerned Scientists Comments,
Docket No. RM19-15-000, at 3—8 (Nov. 15, 2019).

100 NIPPC, CREA, REC, and OSEIA Comments,
Docket No. RM19-15-000, at 52 (Dec. 3, 2019).

101 Pyblic Interest Organizations Comments,
Docket No. RM19-15-000, at 52—64 (Dec. 3, 2019).

made at the resulting LMPs, whatever
those LMPs may be. Therefore, the
Commission found that LMPs meet the
Commission’s long-standing definition
of avoided costs for a purchasing
electric utility, even if they happen to
reflect price impacts from self-
scheduling or other factors.102

58. The Commission rejected the
related request for clarification made by
Solar Energy Industries,193 i.e., that the
flexibility to set QF payments for as-
available energy at the applicable LMP
should require an on-the-record
determination that the purchasing
utility procures incremental energy from
the identified LMP market at those
prices. The Commission found that,
unless an aggrieved entity seeks to rebut
this presumption in a state avoided cost
adjudication, rulemaking, legislative
determination, or other proceeding, that
state would not need to make such an
on-the-record determination before it
decides to use LMP.104

59. The Commission rejected the
arguments made by NIPPC, CREA, REC,
and OSEIA that, more generally, prices
for long-term QF contracts should be set
by reference to long-term price indices
or other indicators that genuinely reflect
the long-term costs of generation
avoided by the purchasing utility.105
The Commission stated that it only
addressed as-available energy and as-
available energy prices by definition are
short term.106

a. Requests for Rehearing

60. Public Interest Organizations
argue that it was erroneous for the
Commission to make a ‘‘rebuttable
presumption” that the state or
nonregulated utility can use the LMP as
““a rate for as-available qualifying
facility energy sales to electric utilities
located in a market defined in [18 CFR]
292.309(e), (), or (g).” 197 Public Interest
Organizations claim that the
Commission acted contrary to precedent
that limits an administrative agency’s
authority to establish presumptions by
creating a rebuttable presumption that
LMP is the avoided cost price “for as-
available qualifying facility energy sales
to electric utilities located in” an
organized market.198 Public Interest
Organizations claim that the

102 Qrder No. 872, 172 FERC {61,041 at PP 155—
56.

103 Solar Energy Industries Comments, Docket No.
RM19-15-000, at 27-28 (Dec. 3, 2019).

104 Order No. 872, 172 FERC {61,041 at P 158.

105 NIPPC, CREA, REC, and OSEIA Comments,
Docket No. RM19-15-000, at 53 (Dec. 3, 2019).

106 Order No. 872, 172 FERC {61,041 at P 160.

107 Public Interest Organizations Request for
Rehearing at 60-72 (citing 18 CFR 292.304(b)(6)).

108 [d. at 62.
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presumption unlawfully shifts the
burden under the statute and is not
based on record evidence showing that
avoided cost energy prices are
necessarily the same as the LMP, adding
that there are no alternative
explanations for a utility ever to incur
energy prices that exceed the LMP.109

61. Public Interest Organizations
argue that, because the final rule stated
that “an LMP selected by a state to set
a purchasing utility’s avoided energy
cost component might not always reflect
a purchasing utility’s actual avoided
energy costs,” the Commission cannot
make the necessary finding under the
statute that the LMP is, per se, the full
avoided energy cost.110 Public Interest
Organizations contend that, to create the
LMP presumption lawfully, the
Commission must have substantial
record evidence showing that ““a sound
and rational connection between” the
LMP and the full avoided cost of each
utility (as necessary to ensure full
encouragement and nondiscrimination)
is “‘so probable that it is sensible and
timesaving to assume” it unless
disproven, arguing that there are no
alternative explanations for a
conclusion contrary to the
presumption.11? Public Interest
Organizations maintain that the record
contains numerous examples of
instances in which a utility in an
organized market incurs costs greater
than the LMP.112

62. Public Interest Organizations
claim that the Commission relies on an
implicit and absolute connection
between price and cost by repeatedly
conflating the cost to buy in the day
ahead market with the cost of energy to
the utility.113 Public Interest
Organizations maintain that, even when
a utility is simultaneously selling into
and buying energy from the day ahead
market, the utility’s costs for energy are
the higher of the market price or the cost
to produce or procure the power it sells
into the market. Public Interest
Organizations refer for example to a
utility that dispatches its own
generation at $35/MWh, sells into the
market at $20/MWh, and then buys back
at $20/MWh to meet load; the LMP

109 Id

110 Id. at 64 (citing Order No. 872, 172 FERC
161,041 at P 52).

111[d. at 66 (citing Cablevision Sys. Corp. v. FCC,
649 F.3d 695, 716 (D.C. Cir. 2011) (Cablevision);
Nat’l Mining Ass’n v. Dep’t of Interior, 177 F.3d 1,
6 (D.C. Cir. 1999)); Sec’y of Labor v. Keystone Coal
Min. Corp., 151 F.3d 1096, 1100-01 (D.C. Cir.
1998)).

112]d. at 68 & n.200 (citing Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 47-54 (Dec. 3, 2019)).

113 Id. at 69.

price is $20, but the cost to the utility
for energy is $35.114

b. Commission Determination

63. We reject the arguments against
establishing the rebuttable presumption
that LMP reflects avoided costs for as-
available energy. We disagree with
Public Interest Organizations that the
relevant precedent prohibits
establishing a rebuttable presumption.
Indeed, the courts have made clear that
“[ulnder the APA, agencies may adopt
evidentiary presumptions provided that
the presumptions (1) shift the burden of
production and not the burden of
persuasion . . .and (2) are rational.” 115
The final rule did not shift the burden
of persuasion, only the burden of
production. We emphasize that LMP
typically reflects a purchasing utility’s
actual avoided energy costs.116

64. However, we also acknowledged
in the final rule that there may be
instances when LMP does not reflect a
purchasing utility’s avoided cost and
that is why the Commission allowed the
presumption to be challenged.
Requiring an entity challenging the
state’s use of the presumption in the
first instance to show why the state was
wrong does not negate the legal
requirement that, unless the parties
agree to another rate, the rates for
purchases in a QF contract must equal
a purchasing utility’s avoided costs. If
so challenged, a state would need to
address the challenging entity’s
arguments in order to demonstrate that
LMP represents the purchasing utility’s
avoided costs. Therefore, the
Commission did not change the burden
of persuasion.?1” Moreover, in the final
rule, the Commission appropriately
established a rebuttable presumption to
frame how it (and, potentially,
reviewing courts) would evaluate
challenges to states setting avoided costs
at LMP.118

65. We also disagree with Public
Interest Organizations’ assertion that the
Commission failed to provide adequate
support for why the presumption is
rational in organized markets. As
explained in the final rule, the
Commission relied on a variety of
supporting facts, including the fact that
LMP definitionally reflects the true

114 [d. at 69-72.

115 See Cablevision, 649 F.3d at 716 (citing 5
U.S.C. 556(d)).

116 See Order No. 872, 172 FERC {61,041 at PP
153, 156.

117 See id. P 152.

118 See AFPA v. FERC, 550 F.3d at 1183
(permitting Commission to establish rebuttable
presumption via rulemaking rather than case-by-
case adjudication in PURPA section 210(m)
context).

marginal cost of production of energy,
taking into account physical system
constraints, and other listed benefits of
LMP.119 Because LMP is likely to reflect
the true marginal cost of energy in the
vast majority of cases for the reasons
discussed in the final rule, it is “‘so
probable that it is sensible and
timesaving to assume’ 120 that LMP for
a particular utility is an appropriate
measure of the utility’s avoided costs for
as-available energy, unless disproven in
a particular case. We leave open for
specific cases to determine the
appropriateness of using a particular
LMP such that a QF could rebut the
presumption that LMP is appropriate.121
Regarding Public Interest Organizations’
claims that numerous examples in the
record support their argument that
utilities often incur costs greater than
the LMP, we disagree. Public Interest
Organizations’ assertion is based on the
evidence of self-scheduling they
supplied in NOPR comments, and their
assertion that this self-scheduling
behavior is enabled by out-of-market
subsidization through retail rate cost
recovery.122 However, Public Interest
Organizations have provided no proof
that such out-of-market subsidization
takes place and there are legitimate
reasons for self-scheduling that are
consistent with rational market
participant behavior. For example,

119 Order No. 872, 172 FERC {61,041 at P 153
(finding that ““(1) LMPs reflect the true marginal
cost of production of energy, taking into account all
physical system constraints; (2) these prices would
fully compensate all resources for their variable cost
of providing service; (3) LMP prices are designed
to reflect the least-cost of meeting an incremental
megawatt-hour of demand at each location on the
grid, and thus prices vary based on location and
time; and (4) unlike average system-wide cost
measures of the avoided energy cost used by many
states, LMP should provide a more accurate
measure of the varying actual avoided energy costs,
hour by hour, for each receipt point on an electric
utility’s system where the utility receives power
from QFs”’) (citing NOPR, 168 FERC {61,184 at PP
44-45 (citing FERC v. Elec. Power Supply Ass’n,
136 S. Ct. 760, 768—69 (2016) (describing how LMP
is typically calculated); Sacramento Mun. Util. Dist.
v. FERC, 616 F.3d 520, 524 (D.C. Cir. 2010); Order
No. 831, 157 FERC 161,115 at P 7).

120 Nat’] Mining Ass’nv. U.S. Dep’t of Interior,
177 F.3d at 6.

121 See Order No. 872, 172 FERC {61,041 at PP
155-71 (discussing why LMP is presumptively an
appropriate measure of avoided energy costs even
if in particular circumstances it is not appropriate).

122 See Public Interest Organizations Request for
Rehearing at 71 (footnote omitted) (citing Public
Interest Organizations Comments, Docket No.
RM19-15-000, at 46-55 (Dec. 3, 2019)) (“[E]ven
utilities that operate in organized markets acquire
energy outside of the day ahead market or produce
energy at variable costs that exceed the market price
and sell at a loss to the day ahead market. Price
suppression is thus one indicator of the larger
problem that the day ahead market is not reflecting
the actual cost of energy supply to utilities, which
belies FERC’s assumption that the LMP reflects all
utilities’ actual cost for all marginal energy.”).
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generation units with start-up and shut-
down sequences longer than a single
market commitment period may decide
to self-schedule at a loss in one period
in order to earn profits in other periods
that they expect to exceed the temporary
loss. Absent proof that retail rate
subsidization is the dominant driver for
self-scheduling behavior, there is little
evidence in the record that purchasing
utilities often incur costs greater than
the LMP. Nevertheless, entities may
seek to rebut the presumption if, for
example, the RTO/ISO market is
affected by persistent price distortions
that are not the result of legitimate
market participant behavior (such as
persistent self-scheduling at a loss that
is proven to be the result of out-of-
market subsidization, and thus
demonstrates that the utility regularly
incurs costs that exceed LMP).

3. Tiered Avoided Cost Rates

a. Request for Clarification

66. California Utilities request that the
Commission clarify that it is no longer
the Commission’s policy or intent to
permit states to subsidize QFs by the
use of “tiered” avoided costs.123
California Utilities request that the
Commission find that avoided cost rates
may not be based only on the costs of
a subset of facilities from which a state
has mandated purchases or only on
facilities that meet state-determined
characteristics such as the facilities’ use
of a renewable fuel. As such, California
Utilities further request that the
Commission find that the United States
Court of Appeals for the Ninth Circuit
decision in CARE v. CPUC124 as well as
certain aspects of the Commission’s
orders 125 are no longer valid precedent.

67. According to California Utilities,
Commission precedent on avoided costs
for tiered resources is as follows for the
following periods:126

1978-2010: All resources must be used to
set avoided costs.127

2010-2019: States were permitted to adopt
tiered avoided costs based on the costs of
specific types of QFs, if the state had an
unmet purchase mandate.128

123 California Utilities Motion for Clarification at
1-2.

124 Californians for Renewable Energy v. Cal. Pub.
Utils. Comm’n, 922 F.3d 929 (9th Cir. 2019) (CARE
v. CPUC).

125 Cal. Pub. Utils. Comm’n, 133 FERC {61,059
(2010) (CPUC 2010), clarification and reh’g denied,
134 FERC {61,044 (2011) (CPUC 2011).

126 California Utilities Motion for Clarification at
3-8.

127 Id. at 3 (citing S. Cal. Edison Co., 70 FERC
161,215 (CPUC 1995 1), reconsideration denied, 71
FERC {61,269 (1995) (CPUC 1995 II)).

128 Id. at 4 (citing CPUC 2010, 133 FERC {61,059
at P 30).

April 2019-2020: Tiered avoided costs
mandated within the Ninth Circuit if state
procurement mandates are unmet.129

2020: The Commission returns to an all-
resource approach and rejects using PURPA
to subsidize QFs that are not otherwise
financeable.130

68. California Utilities request
clarification for the following reasons:
(1) The Commission’s failure to state in
the final rule that it is overruling the
CPUC cases or CARE v. CPUC; (2) the
need for the Commission to defend a
change in policy before an appellate
court that will ask why the Commission
no longer supports the policy it
espoused in CPUC 2010; (3) the
regulation that lists the factors a state
may consider in determining avoided
cost (18 CFR 292.304, which have been
moved to 18 CFR 292.304(e)(2)) have
not changed, which leaves them open to
misinterpretation; and (4) the words
“taking into account the operating
characteristics of the needed
capacity” 131 regarding competitive
solicitations, although clarified by
Paragraph 433 of the final rule, could be
misread as allowing avoided costs for
QFs with “operating characteristics”
such as renewable fuel, cogeneration
technology, under a certain size, or at
specific locations (i.e., located on the
distribution system).132

69. California Utilities maintain that
adding the following language after 18
CFR 292.304(b)(5) will ensure that states
will not use tiered avoided cost rates
under PURPA as a vehicle to subsidize
certain state-favored resources: ““(6)
Rates for purchases may not be based on
an avoided cost set by determining the
cost of procuring energy and/or capacity
to fulfill a State regulatory authority or
non-regulated electric utility mandate to
procure energy and/or capacity from
resources using a specific fuel type,
using a specific technology, of a
particular size, and/or located only on
local distribution systems.”” 133

70. California Commission disagrees
that the final rule overrules CPUC 2011
and the Commission’s earlier precedent.
California Commission contends that
the Commission’s 1995 precedent
prohibits assuming that “the utility can
provide the capacity and generate the
energy itself (i.e., through the
establishment of the utility benchmark
price), only to exclude the utility,
cogenerators, and other resources from
ultimately being able to supply the

129 Id, at 5 (citing CARE v. CPUC, 922 F.3d 929).

130 Id. (citing Order No. 872, 172 FERC {61,041
at P 123).

131 See new 18 CFR 292.304(d)(8)(i)(B).

132 California Utilities Motion for Clarification at
9-10.

133 Id. at 13-14.

capacity and energy, by segmenting the
portfolio and permitting only certain
QFs to bid in certain segments against
the benchmark and ultimately produce
a higher-than-avoided-cost rate.” 134
California Commission interprets
Commission precedent as permitting a
state to determine what capacity a
utility would be avoiding, to decide
from which generators a utility could
purchase to satisfy state programs, and
to set tiered avoided cost rates based on
those qualifying resources.135

71. California Commission asserts that
the final rule’s requirement that
competitive solicitations be open to all
sources was intended to prevent
discrimination against QFs and did not
preclude states from using tiered
avoided cost rates.136 California
Commission argues that, contrary to
California Utilities’ assertion, the final
rule does not treat tiered rates as
impermissible subsidies to QFs.
California Commission contends,
instead, that the final rule permits states
to continue recognizing non-energy
benefits outside the context of PURPA
payments.137 California Commission
requests that, with respect to CARE v.
CPUC’s holding that a state that uses
QF's to meet a renewable portfolio
standard (RPS) must set avoided cost
only on resources that could satisfy that
RPS, the Commission clarify that
“operating characteristics that qualify a
QF to meet a state’s [RPS] are energy-
related benefits that can be the basis for
determining avoided costs and multi-
tier pricing, as opposed to benefits
unrelated to their production of
energy—akin to renewable energy
credits—that may not be compensated
by rates under PURPA.” 138

b. Commission Determination

72. We deny California Utilities’
request for clarification. Although
Commission precedent does not allow
the use of non-operational externalities,
such as environmental benefits, in
setting avoided cost rates, PURPA
neither requires nor prohibits states
from establishing tiered procurement
(and thus tiered pricing), such as
California does. California’s tiered
supply procurement requirements
reflect decisions regarding utility
generation procurement (e.g., by specific
fuel type or technology) that are within
the boundaries of a state’s traditional
authority. Once such tiered generation
procurement requirements have been

134 California Commission Answer at 4-5.
135 Id, at 5-6.

136 Id. at 7-9.

137]d. at 9-11.

138 Id. at 11-12.
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established by a state, if a QF qualifies
for a particular generation procurement
tier, it is reasonable to assume that the
mandatory QF purchase will displace
resources otherwise in that tier;
therefore, the rates for that tier are in
fact the cost avoided by the purchasing
utility when it instead purchases from
that QF.

73. We cannot overrule a Court of
Appeals decision, as California Utilities
suggest. In addition, California Utilities
have not adequately supported that
there is any conflict between the final
rule and the precedent they cite.139
Therefore, we decline to add additional
regulatory language to address the
issues they raise.

4. Providing for Variable Energy Rates in
QF Contracts Is Consistent With PURPA

74. As explained above, if a QF
chooses to sell energy and/or capacity
pursuant to a contract, the PURPA
Regulations in effect before the final
rule provide the QF the option of
receiving the purchasing electric
utility’s avoided cost calculated and
fixed at the time the LEO is incurred.4°
The Commission’s justification in Order
No. 69 for allowing QFs to fix their rate
at the time of the LEO for the entire term
of a contract was that fixing the rate
provides certainty ‘‘with regard to
return on investment in new
technologies necessary for the QF to
obtain financing” 141 The Commission
stated that its regulations pertaining to
LEOs “are intended to reconcile the
requirement that the rates for purchases
equal the utilities’ avoided costs with
the need for qualifying facilities to be
able to enter contractual commitments
based, by necessity, on estimates of
future avoided costs.” 142 Further, the
Commission agreed with the “need for
certainty with regard to return on
investment in new technologies,” and
stated its belief that any overestimations

139 The Commission in the final rule addressed
arguments that QFs provide non-energy benefits.
The Commission stated that such benefits may be
addressed by states outside of PURPA. Because
tiered QF rates result from tiered procurement not
limited to QFs, and are therefore established
outside of PURPA, nothing in PURPA prohibits
such tiered rates. See Order No. 872, 172 FERC
161,041 at P 123; see also CPUC 2010, 133 FERC
161,059 at P 31 (“[A]lthough a state may not
include a bonus or an adder in the avoided cost rate
unless it reflects actual costs avoided, a state may
separately provide additional compensation for
environmental externalities, outside the confines of,
and, in addition to the PURPA avoided cost rate,
through the creation of renewable energy
credits. . . .”).

14018 CFR 292.304(d)(2)(ii).

141 Order No. 69, FERG Stats. & Regs. 130,128 at
30,880 (justifying the rule on the basis of “the need
for certainty with regard to return on investment in
new technologies”).

142 Id‘

or underestimations ‘“will balance
out.” 143

75. In the NOPR, the Commission
proposed to revise 18 CFR 292.304(d) to
permit a state to limit a QF’s option to
elect to fix at the outset of a LEO the
energy rate for the entire length of its
contract or LEO, and instead allow the
state the flexibility to require QF energy
rates to vary during the term of the
contract. However, under the proposed
revisions to 18 CFR 292.304(d), a QF
would continue to be entitled to a
contract with avoided capacity cost
rates (assuming there are avoided
capacity costs) calculated and fixed at
the time the contract or LEO is incurred.
Only the energy rate in the contract or
LEO could be required by a state to vary.
Further, the NOPR did not propose to
obligate states to require variable
avoided cost energy rates; they would
retain the ability to allow the QF’s
energy rate be fixed at the time the LEO
is incurred.144

76. In the final rule, the Commission
adopted without modification the NOPR
variable rate proposal. The Commission
found that setting QF avoided energy
cost contract and LEO rates at the level
of the purchasing utility’s avoided
energy costs at the time the energy is
delivered is consistent with PURPA,
which limits QF rates to the purchasing
utility’s avoided costs. The Commission
explained that a variable avoided cost
energy rate approach is a superior way
to ensure that payments to QFs equal,
but do not exceed, avoided costs.14> The
Commission stated that it is inevitable
that, over the life of a QF contract or
other LEO, a fixed avoided cost energy
rate, such as that used in past years, will
deviate from actual avoided costs.146

77. The Commission found that the
record justifies its conclusions that long-
term forecasts of avoided energy costs
are inherently imperfect and that states
should be given the flexibility to rely on
a more reliable variable avoided cost
energy rate approach. Further, the
Commission pointed to instances where
overestimates and underestimates have
not balanced out.14” The Commission

143 Id

144 NOPR, 168 FERC 161,184 at P 67.

14516 U.S.C. 824a-3(b)(1).

146 Order No. 872, 172 FERC {61,041 at P 253.

147 See id. (citing Duke Energy Comments, Docket
No. RM19-15-000, at 6 (Dec. 3, 2019) (Duke’s QF
contracts cost $4.66 billion but its “actual current
avoided costs’ are $2.4 billion); Idaho Power
Comments, Docket No. RM19-15-000, at 10-11
(Dec. 3, 2019) (“The cost of PURPA generation
contained in Idaho Power’s base rates, on a dollars
per MWh basis, is not just greater than Mid-C
market prices, it is greater than all the net power
supply cost components currently recovered in base
rates. Idaho Power’s average cost of PURPA
generation included in base rates is $62.49/MWh.

found that, when that has occurred,
consumers have borne the brunt of the
overpayments, which subsidized QFs,
in contravention of Congressional intent
and the Commission’s expectations.
Given that PURPA section 210(b)
prohibits the Commission from
requiring QF rates in excess of avoided
costs, the Commission explained that
record evidence supports its decision to
give the states the flexibility to require
variable avoided cost energy rates in QF
contracts and other LEOs to prevent QF
rates from exceeding avoided costs.148
78. The Commission found that the
variable avoided cost energy rate
provision is not based on any
determination that the Commission’s

At $62.49/MWh, the average cost of PURPA
purchases is greater than the average cost of FERC
Account 501, Coal at $22.79/MWh; greater than
FERC Account 547, Natural Gas at $33.57/MWh;
greater than FERC Account 555, Non-PURPA
Purchases at $50.64/MWh; and significantly greater
than what is being sold back to the market as FERC
Account 447, Surplus Sales at $22.41/MWh.”);
Portland General Comments, Docket No. RM19-15—
000, at 5 (Dec. 3, 2019) (““for a typical 3 MW Solar
QF project that incurred a LEO in 2016 and reaches
commercial operations three years later, [Portland
General’s] customers would pay 67% more for the
project’s energy than if the 2019 avoided cost rate
had been used. As a result of this lag, [Portland
General’s] customers would pay an additional $1.6
million more for the energy from the QF facility
over the 15-year contract term.”)); see also NOPR,
168 FERC 61,184 at P 64 n.101 (citing Alliant
Energy Comments, Docket No. AD16-16-000, at 5
(Nov. 7, 2016) (‘“‘Current market-based wind prices
in the Iowa region of MISO are approximately 25%
lower than the PURPA contract obligation prices
[Interstate Power and Light Company] is forced to
pay for the same wind power for long-term
contracts entered into as of June 2016. As a result,
PURPA-mandated wind power purchases
associated with just one project could cost Alliant
Energy’s Iowa customers an incremental $17.54
million above market wind prices over the next 10
years.”) (emphasis in original); Edison Electric
Institute (EEI) Supplemental Comments, Docket No.
AD16-16-000, attach. A at 3—4 (June 25, 2018) (“On
August 1, 2014, a 10-year fixed price contract at the
Mid-Columbia wholesale power market trading hub
was priced at $45.87/MWh. On June 30, 2016, the
same contract was priced as $30.22/MWHh, a decline
of 34% in less than two years. However, over the
next 10 years, PacifiCorp has a legal obligation to
purchase 51.9 million MWhs under its PURPA
contract obligations at an average price of $59.87/
MWh. The average forward price curve for the Mid-
Columbia trading hub during the same period is
$30.22/MWHh, or 50% below the average PURPA
contract price that PacifiCorp will pay. The
additional price required under long-term fixed
contracts will cost PacifiCorp’s customers $1.5
billion above current forward market prices over the
next 10 years.”); Comm’r Kristine Raper, Idaho
Commission Comments, Docket No. AD16—16—-000,
at 3—4 (June 30, 2016) (“Idaho Power demonstrated
that the average cost for PURPA power since 2001
has exceed the Mid-Columbia (Mid-C) Index Price
and is projected to continue to exceed the Mid-C
price through 2032. Likewise, PacifiCorp’s levelized
avoided cost rates for 15-year contract terms in
Wyoming shows a decrease of approximately 50%
from 2011 through 2015 (from approximately $60
per megawatt-hour to less than $30 per megawatt-
hour).”)).

148 Order No. 872, 172 FERC {61,041 at PP 254—
55.
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rules no longer should encourage QF
development. The Commission found,
instead, that it was revising the PURPA
Regulations by giving states the
flexibility to require variable avoided
cost energy rates in QF contracts and
other LEOs in order to better comply
with Congress’s clear requirement in
PURPA that the Commission may not
require QF rates in excess of a
purchasing utility’s avoided costs.149

79. Opponents of variable avoided
cost energy rates urged the Commission
to continue placing this risk on the
customers of electric utilities, as in the
past, by retaining the option for QFs to
fix their avoided cost energy rates in
their contracts or LEOs notwithstanding
record evidence that fixed energy rates
compared to actual avoided costs have
not balanced out over time. But, after
consideration of the record, the
Commission decided instead to allow
states the flexibility to require variable
avoided cost energy rates in QF
contracts and LEOs and thereby reduce
the risk to customers. The Commission
found that its determination ensures
that the PURPA Regulations continue to
be consistent with the statutory avoided
cost rate cap in PURPA section 210(b),
coupled with the directive in the
PURPA Conference Report that
customers of utilities not be required to
subsidize QFs.150

80. The Commission found that there
is no merit to the contention that the
PURPA Conference Report expresses
Congressional intent that QFs are
entitled to long-term fixed energy rates.
The Commission found that, while
Congress recognized that the better
measure of avoided cost in certain
scenarios might be the cost of the
alternative fossil fuel unit that would
not be run at that later date,’5 nothing
in the section of the PURPA Conference
Report quoted by opponents of the
variable energy rate proposal suggests
that Congress intended the Commission
to require that all avoided cost energy
rates be fixed at the outset for the life
of a QF contract or other LEO. The
Commission further found that nothing
in the revision being implemented in

149 ]d. P 256.

150 Id. P 258 (citing Conf. Rep. at 98 (emphasis
added) (“The provisions of this section are not
intended to require the rate payers of a utility to
subsidize cogenerators or small power
producler]s.”)).

151 Under the approach adopted in the final rule,
with the flexibility granted to states to adopt—but
not a mandate directing states to adopt—variable
avoided cost energy rates for QF contracts and other
LEOs, the Commission permitted states to adopt a
pricing approach that best fits their circumstances,
including adopting the pricing approach described
by the PURPA Conference Report to address the
circumstances described by the PURPA Conference
Report. Id. P 260 n.409.

the final rule would prohibit a state
from calculating a QF’s avoided cost
energy rate for a QF contract or LEO in
the manner suggested in the PURPA
Conference Report or, indeed, in the
manner the Commission has long
allowed, if a state determined that such
an approach best reflects the purchasing
electric utility’s avoided costs.152

81. The Commission described the
variable avoided cost energy rate
provision as not running afoul of the
Freehold Cogeneration and Smith
Cogeneration cases cited by Harvard
Electricity Law.153 The Commission
described those decisions, which
overturned state avoided cost
determinations allowing for changes in
QF rates, as based on the provision in
the original PURPA Regulations giving
QFs the option to select contracts with
long-term fixed avoided cost rates.154
The Commission explained that neither
decision suggests that PURPA would
prevent the Commission from revising
its regulations to allow states the
flexibility to require variable avoided
cost energy rates.

82. The Commission found that it was
not subjecting QFs to the same type of
examination that is traditionally given
to electric utility rate applications (e.g.,
cost-of-service rate regulation).155
Indeed, the Commission found that the
regulation it adopted does not subject
QF rates to any examination whatsoever
of the costs incurred by QF's in
producing and selling power. Rather,
the Commission stated that the variable
avoided cost energy rate provision
applicable to QF contracts and other
LEOs that the Commission adopted in
the final rule sets QF rates based on the
avoided costs of the purchasing utility.
The Commission stated that this
variable avoided cost energy rate
provision cannot be characterized as
imposing utility-style regulation on the
QFs themselves.156

152 [d. P 260.

153 Id. P 261 (citing Harvard Electricity Law
Comments, Docket No. RM19-15-000, at 29 (Dec.
3, 2019) (citing Freehold Cogeneration Ass’n v. Bd.
of Regulatory Comm’rs of State of N.J., 44 F.3d
1178, 1193 (3d Gir. 1995) (Freehold Cogeneration);
Smith Cogeneration Mgmt. v. Corp. Comm’n, 863
P.2d 1227, 1227 (Okla. 1993) (Smith
Cogeneration))).

154 Id. (citing Smith Cogeneration, 863 P.2d at
1241 (emphasis added) (holding that allowing
reconsideration of established avoided costs “makes
it impossible to comply with PURPA and FERC
regulations requiring established rate certainty for
the duration of long term contracts for qualifying
facilities that have incurred an obligation to deliver
power”’); Freehold Cogeneration, 44 F.3d at 1193
(emphasis added) (relying on Smith Cogeneration
analysis that “that PURPA and FERC regulations
preempted the State Commission rule”)).

155 Id, P 262.

156 [d. P 263.

83. Finally, the Commission
determined that state regulators may not
change rates in existing QF contracts or
other existing LEOs.157 The Commission
explained that, by its terms, the variable
avoided cost energy rate provision
applies only prospectively to new
contracts and new LEOs entered into
after the effective date of the final rule.
The Commission emphasized that
nothing in the final rule should be read
as sanctioning the modification of
existing fixed-rate QF contracts and
LEQOs.158

a. Whether the Current Approach Has
Resulted in Payments to QFs in Excess
of Avoided Costs

84. In the final rule, the Commission
gave states the flexibility to require
variable energy pricing in QF contracts
and other LEOs, instead of providing
QFs the right to elect fixed energy
prices, based on the Commission’s
concern that, at least in some
circumstances, long-term fixed avoided
cost energy rates have been well above
the purchasing utility’s avoided costs
for energy and that this was a result
prohibited by PURPA section 210(b).
The Commission found that the record
evidence demonstrates that QF contract
and LEO prices for energy can exceed
and have exceeded avoided costs for
energy without any subsequent
balancing out. In addition to the
examples presented in the record of the
Technical Conference that were cited in
the NOPR, the Commission noted that
commenters have provided additional
examples of such overpayments.15® The
Commission explained that such
evidence persuaded it that it is
necessary to give states the flexibility to
address QF contract and LEQO rates for
energy that exceed avoided costs for
energy, while at the same time still
allowing states the flexibility to
continue requiring long-term fixed
avoided cost energy rates in QF
contracts and other LEOs when such
treatment is appropriate.160°

85. In the final rule, the Commission
found, as acknowledged in Harvard
Electricity Law’s NOPR comments, that
the examples of QF contract rates that
exceed avoided costs that are in the
record illustrate the general proposition
that “energy forecasts have a manifest

157 Id. P 264 (citing Harvard Electricity Law
Comments, Docket No. RM19-15-000, at 23 (Dec.
3, 2019) (citing API, 461 U.S. at 414)).

158 Id

159 Id. P 283 (citing Duke Comments, Docket No.
RM19-15-000, at 6 (Dec. 3, 2019); Idaho Power
Comments, Docket No. RM19-15-000, at 10-11
(Dec. 3, 2019); Portland General Comments, Docket
No. RM19-15-000, at 5 (Dec. 3, 2019); NOPR, 168
FERC {61,184 at P 64 n.101).

160 [d.
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record of failure.” 161 The Commission
explained that it was this “manifest
record of failure” including evidence in
the record that the failure has been at
the expense of consumers that
motivated the Commission to make the
change adopted in the final rule.162

86. The Commission also found that
challenges to the idea that fixed avoided
cost energy rates in QF contracts and
other LEOs have exceeded actual
avoided costs largely either conceded
that overestimations have occurred
while arguing that such overestimations
impacted purchasing electric utilities
just as much as QFs or attempted to
argue that such overestimations were
temporary or unusual.163

87. First, the Commission determined
that the record evidence demonstrates
that, contrary to the Commission’s
finding in 1980, overestimations and
underestimations of future avoided
costs may not even out.164
Consequently, the Commission found
that its determination in 1980, based on
the record at that time, does not
preclude the Commission from relying
on new record evidence showing a
change in circumstances since 1980 to
revise the 1980 rule.

88. The Commission agreed with
Public Interest Organizations that the
recent electricity price overestimations
were not unique to QFs and can be
explained by general declines in natural
gas prices since the adoption of
hydraulic fracturing and the 2007-2009
recession.65 But the Commission
explained that these overestimations are
precisely why the estimates of avoided
costs reflected in the QF contracts and
LEOs were incorrect and why the
resulting fixed avoided cost energy rates
reflected in such QF contracts and other
LEOs resulted in QF rates well above
utility avoided costs in violation of
PURPA section 210(b); the precipitous
decline in natural gas prices caused a
corresponding reduction in utilities’
energy costs, and thus in their avoided
energy costs but this decline was not
reflected in the QFs’ fixed contract rates

161 Jd. P 284 (citing Harvard Electricity Law
Comments, Docket No. RM19-15-000, at 24 (Dec.
3, 2019) (citing Vaclav Smil, Energy at the
Crossroads: Global Perspectives and Uncertainties,
Mass. Inst. Tech., 2003, at 121, 145—49)).

162 Id

163 Id. P 285.

164 Id. P 286 (citing Duke Comments, Docket No.
RM19-15-000, at 6 (Dec. 3, 2019); Idaho Power
Comments, Docket No. RM19-15-000, at 10-11
(Dec. 3, 2019); Portland General Comments, Docket
No. RM19-15-000, at 5 (Dec. 3, 2019); NOPR, 168
FERC {61,184 at 64 n.101).

165 Id. P 287 (citing Public Interest Organizations
Comments, Docket No. RM19-15-000, at 47-50
(Dec. 3, 2019)).

that remained at their previous
levels.166

89. Similarly, the Commission found
that arguments that electric utilities also
based resource acquisitions on incorrect
forecasts of natural gas prices 167 ignore
a key distinction between utility rates
and fixed QF rates. As the Commission
explained, electric utilities may have
relied on incorrect natural gas price
forecasts to justify the timing and type
of their resource acquisitions, as
commenters assert. However, the
Commission found that, once an electric
utility resource decision was made,
electric utilities’ cost-based rate regimes
typically obligated them eventually to
pass through to customers any energy
cost savings realized as a result of
declining natural gas and other fuel
prices, as well as any energy cost
savings due to lower purchased power
rates resulting from the decline in
natural gas prices. The Commission
found that, by contrast, once QF
avoided cost energy rates were fixed
based on now-incorrect (and now-high)
natural gas price forecasts, those energy
rates remained fixed for the term of the
QFs’ contracts and LEOs. Therefore,
unlike fixed avoided cost energy rates in
QF contracts and LEOs, the Commission
determined that cost-based electric
utility energy rates declined as the cost
of natural gas and other fuels and
purchased power declined.168

90. The Commission also disagreed
with Public Interest Organizations’
assertions that it was improper to have
used competitive market hub prices to
determine whether fixed QF contract
and LEO prices resulted in
overpayments as compared to electric
utilities’ actual avoided costs.169 The
Commission recognized that the
competitive market hub prices used in
the comparisons may not have precisely
reflected the avoided energy costs of all
electric utilities located in the same
region as the competitive market hub.
However, the Commission found that
competitive market prices in general
should reflect the marginal avoided
energy costs of utilities with access to

166 Id'

167 Id, P 288 (citing Electricity Consumers
Resource Council, American Chemistry Council,
and American Forest and Paper Association
(ELCON) Comments, Docket No. RM19-15-000, at
22 (Dec. 3, 2019); North Carolina Commission Staff
Comments, Docket No. RM19-15-000, at 2—3 (Dec.
3, 2019); NIPPC, CREA, REC, and OSEIA
Comments, Docket No. RM19-15-000, at 31 (Dec.
3, 2019); Public Interest Organizations Comments,
Docket No. RM19-15-000, at 40, 43 (Dec. 3, 2019);
Solar Energy Industries Comments, Docket No.
RM19-15-000, at 36-38 (Dec. 3, 2019)).

168 Id.

169 Id, P 289 (citing Public Interest Organizations
Comments, Docket No. RM19-15-000, at 40—41
(Dec. 3, 2019)).

such markets and that those markets
generally reflect the marginal cost of
energy in the region.170 The
Commission further found that the
magnitude of the differences between
the market hub prices and the QF
contract and LEO prices provides solid
evidence that the QF contract and LEO
prices used in the comparison were well
above actual avoided energy costs at the
time the energy was delivered by the
QFs, even if the exact magnitude is
unclear.171

91. The Commission acknowledged
that energy prices may increase in the
future but explained that giving states
the flexibility to require variable
avoided cost energy rates in QF
contracts and in other LEOs will allow
states to better ensure that avoided cost
energy payments made to QFs will more
accurately reflect the purchasing
utility’s avoided costs regardless of
whether energy prices are increasing or
declining. The Commission also noted
that, if energy prices do in fact increase,
variable avoided cost energy pricing
would protect and even benefit the QF
itself because it would not be locked
into a fixed energy rate contract or LEO
that would be below the purchasing
electric utility’s avoided energy cost.172

92. The Commission noted that,
although many commenters agreed that
fixed QF energy rates were higher than
actual avoided energy costs in at least
some instances, challenges were raised
against both Duke Energy’s estimate that
its fixed QF contract rates were $2.6
billion above market costs and the
Concentric Report’s comparison of QF
fixed rates for wind and solar facilities
with the cost of wind and solar projects
with competitive, non-PURPA
contracts.173

93. The Commission found that the
expert testimony cited by the SC Solar
Alliance, that the witness “wouldn’t put
a whole lot of weight in [Duke’s

170 Id. The Commission stated that a review of
recent Mid-C Hub daily spot prices (from
Intercontinental Exchange (ICE) https://
www.eia.gov/electricity/wholesale/, indicates that
they reflect the marginal cost of energy in that area
since they are usually the result of a significant
number of trades (averaging 54 per day),
counterparties (averaging 16 per day), and trading
volume (averaging 26,714 MWh/day), which
usually exceed those of the NP—15 trading hub, an
active Western trading hub in Northern California
in the CAISO footprint (averaging 6 trades per day,
4 counterparties per day, and 2,756/MWh per day).
The Commission described prices for Mid-C as
ranging between an average of approximately $16/
MWh high price and $13/MWh low price during
the recent spring (Mar 19-Jun 20, 2020). During this
period the index was reported for 65 trading days
for Mid-C and 9 trading days for NP-15. Id.

171 Id‘

172 [d. PP 290-91.

1731d. P 291.
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estimate],” 174 does not address Duke’s
calculation of past overpayments.
Rather, the Commission described the
witness as answering a question
regarding the potential for
overpayments “[flor going forward
solar,” i.e., future overpayments as a
result of the new fixed avoided cost
rates being considered by the South
Carolina Commission that were the
subject of the expert witness’
testimony.175 The Commission noted
that the same witness acknowledged the
past overpayments made by Duke
Energy, which he attributed to “drops in
natural gas prices that no one could’ve
foreseen.” 176 The Commission
explained that it was these
overpayments due to unforeseen
declines in natural gas prices that
formed an important basis for the
Commission’s determination in the final
rule to now give states the flexibility to
require variable avoided cost energy
rates in QF contracts and LEQs.177

94. The Commission also emphasized
that it did not rely on the Concentric
Report to support the variable energy
avoided cost provision adopted in the
final rule. The Commission determined
that it is not clear that the difference in
costs identified by Concentric can be
ascribed to the fixed rates in the QF
contracts or rather to the fact that the
avoided cost rates in the QF contracts
were based on more expensive non-
renewable capacity that was avoided by
the purchasing utilities.178

i. Requests for Rehearing

95. EPSA argues that the Commission
erred in relying on the idea that
overestimates and underestimates have
not balanced out because the
Commission has neither validated these
allegations, nor assessed whether the
overestimations of avoided cost have, in
fact, balanced out.17° Public Interest
Organizations argue that the
Commission’s determination to permit
variable energy rates to mitigate the risk
of alleged overpayments to QFs is
arbitrary and capricious and
unsupported by substantial evidence.18°
Likewise, Solar Energy Industries assert
that there is a lack of evidence to

174 Id. P 292 (citing SC Solar Alliance Comments,
Docket No. RM19-15-000, at 7 (Dec. 3, 2019)).

175 Id. (citing Public Service Commission of South
Carolina, Docket No. 2019-185 & 186-E, Hearing
Transcript Vol. 2, Tr. 596: 3—4 (Horii Test.)
(attached as Appendix 1 to SC Solar Alliance
Comments, Docket No. RM19-15-000 (Dec. 3,
2019))).

176 Id. (citing Horii Test. 593:21-22).

177 Id

178 Id. P 293.

179 EPSA Request for Rehearing at 10.

180 Public Interest Organizations Request for
Rehearing at 9, 84.

conclude that protecting electric
consumers warrants terminating the
QF’s right to elect long-term fixed
energy rates.181 EPSA argues that over-
and under-estimations over time is
irrelevant absent evidence that avoided
cost forecasts are inherently less
accurate than the cost estimates used to
set the purchasing utilities’ own
rates.182

96. Public Interest Organizations
contend that the Commission
incorrectly defined avoided costs and
incorrectly defined avoided costs with
short run prices.183 Public Interest
Organizations assert that the
Commission did not respond to
arguments that historic avoided cost
rates “‘have likely underestimated
utilities’ actual ‘but for’ avoided costs,
resulting in underpayment rather than
overpayment to QFs.” 184 They also
assert that “there is no evidence in the
record showing that utilities would
have—as the Commission assumed—
relied on short term energy markets
rather than entering into long-term
contracts based on similarly speculative
avoided cost estimates or building new
generating resources,” and that ““utilities
often build and operate generating
resources at costs well above their
purported avoided cost rate.” 185 Public
Interest Organizations argue that the
Commission incorrectly assumed that
the cost for energy that a utility would
incur “but for” a QF is the short run
cost and that utilities never lock in
energy costs by constructing their own
energy resources, executing long term
fuel contracts or executing long term
energy supply contracts. Public Interest
Organizations claim that, if a utility ever
locks in energy costs instead of relying
on the short run energy or fuel markets
for supply, a QF can displace those
long-run costs rather than the short run
cost, adding that, contrary to the
Commission’s assertions, avoided
energy rates paid to QFs are
significantly lower than utilities’ true
generation costs.186

97. Public Interest Organizations
argue that the overestimations upon
which the Commission relied “were
incorrectly calculated based on long-run
contract prices and short-run costs,
rather than the long-term QF price and
the cost of the resource that the utility
would have acquired but for the

181 Solar Energy Industries Request for Rehearing
and/or Clarification at 19.

182 EPSA Request for Rehearing at 10.

183 Public Interest Organizations Request for
Rehearing at 84.

184 [d. at 85.

185 Id.

186 Id. at 86.

QF's.” 187 Public Interest Organizations
contend that the Commission assumed
without any evidence that those utilities
would have built their own energy
resources, executed long term fuel
contracts, or executed non-QF power
purchase agreements without the QF
purchases. Public Interest Organizations
assert that, while QF contracts entered
into before 2007—2009 might not have
accounted for declining natural gas
prices, which caused these contracts to
be higher than short term market prices,
alternative long-term commitments
those utility might have made without
QF purchases might also not have
accounted for those natural gas price
declines. Public Interest Organizations
reason that avoided costs therefore
should be based on those alternative
sources that a utility would have
purchased but for QF purchases rather
than short run market prices and the
Commission lacked evidence to assert
that ‘““utilities’ actual incremental cost of
generating energy ‘but for’ QF
generation exceeds rates QFs have
received through long-term fixed energy
rate contracts.” 188

98. Public Interest Organizations
maintain that the Commission lacked
evidence to assert that natural gas price
declines would have decreased the
prices of utility power purchase
agreements, energy supply investments,
fuel contracts and other long-term
energy supply commitments. Public
Interest Organizations contend that the
failure to predict natural gas price
declines did not entail any energy cost
savings, yielded energy price increases
passed along to customers, and rendered
uneconomic utilities’ long-term coal
plant investments, coal contracts, and
power supply contracts to ensure long
term energy supply. Public Interest
Organizations assert that the
Commission’s conflating short-run
market prices with utility supply costs
excludes supply beyond the day-ahead
market and costs above market price.
Public Interest Organizations claim that
the Commission did not address
concerns that vertically integrated
utilities’ monopoly status ensures that
utilities operate their own plants at
above-market prices and would have
added their own new generation but for
QF purchases. Public Interest
Organizations assert that, even though
QF prices may have been higher than
market prices, that simply reflects
foregone utility windfall profits and not

187 Id. at 86—87.
188 Id. at 87.
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costs that customers would otherwise
have paid.189

99. Public Interest Organizations
argue that the Commission was
internally inconsistent in defending its
decision to presumptively consider
competitive market prices like LMP
equal to full avoided cost in conjunction
with its determination to allow states to
eliminate fixed energy rate contracts.199
Public Interest Organizations contend
that, in permitting competitive market
prices like LMP to set avoided costs, the
Commission also inconsistently
acknowledged that utilities incur long
term energy costs that exceed those
prices and that the competitive market
prices are only being used to set the as-
available short term avoided cost rates
instead of long-run energy costs that can
be avoided with long-term QF
contracts.191 Public Interest
Organizations claim that the
Commission permitted a price
determined at the time of delivery to set
the price for long-term contracts, even
though the Commission acknowledged
that long term QF energy supply avoids
alternative long term energy supply
commitments and costs that are not
reflected in the short run LMP or market
hub price.192

100. EPSA argues that the
Commission’s regulations and precedent
contradict reliance on the idea that
overestimates and underestimates have
not balanced out.193 EPSA points out
that 18 CFR 292.304(b)(5) expressly
provides that, “[i]n the case in which
the rates for purchases are based upon
estimates of avoided costs over the
specific term of the contract or other
legally enforceable obligation, the rates
for such purchases do not violate this
subpart if the rates for such purchases
differ from avoided costs at the time of
delivery.”” 194

101. EPSA asserts that, because the
final rule did not modify, much less
eliminate, 18 CFR 292.304(b)(5), which
allows states to retain the fixed energy
rate contract option, it is impossible to
claim that the fixed energy rate contract
option conflicts with the avoided cost
cap and that the Commission cannot
take a position that is at odds with the
terms of its own regulations.195

102. According to Solar Energy
Industries, there is no indication in the
record that any retail rates paid by
electric consumers fluctuate based on

189 Id. at 87-90.

190 [d. at 9, 90.

191 ]d. at 90.

192 [d. at 91-92.

193 EPSA Request for Rehearing at 14.
194]d. at 15 (citing 18 CFR 292.305(b)).
195 Id. at 14-15.

the purchasing utility’s obligation to
purchase from QFs. Solar Energy
Industries also argue that, for utilities
with stated retail rates, there is no
evidence to suggest that these rates will
be reduced in any manner in the event
the state utilizes the “flexibility”
provided by revised Section 292.304(d),
unless the Commission mandates
otherwise.196 Solar Energy Industries
add that the evidence in the record of
alleged overpayments was both flawed
and not adequately supported and thus
does not support the contention that
overpayments and underpayments did
not balance out for an extended period
of time.197

103. Solar Energy Industries argue
that, to the extent that existing
methodologies in some states have
produced inaccurate forecasts of long-
run avoided costs, the solution is better
methodologies—not an abandonment of
long-run marginal costs.198

ii. Commission Determination

104. As an initial matter, it is beyond
any reasonable question that the
Commission’s determination to give the
states the flexibility to require variable
energy rates in QF contracts is within
the Commission’s authority under
PURPA. By definition, such a rate
compensates the QF at a rate reflecting
the energy costs avoided by the
purchasing utility as a result of its
purchase of energy from the QF.
Moreover, a utility’s avoided purchased
energy costs constantly change over the
term of a contract as the utility’s
marginal resource changes due to
changes in load, changes in the
availability of alternative resources, and
changes in the availability of the
marginal resource. The avoided energy
cost also changes with fluctuations in
fuel use at different loading levels and
with changes in fuel costs.
Consequently, a variable energy contract
rate by definition would more
accurately reflect the utility’s avoided
energy costs than a fixed contract that
does not vary over the length of a multi-
year contract.

105. As a result, there is no question
but that the Commission could have
imposed a variable energy contract
requirement when it promulgated the
PURPA Regulations in 1980 instead of
requiring fixed energy contract rates.
The only question in this proceeding is
whether the Commission has adequately
supported its holding in the final rule to
change the determination made in 1980

196 Solar Energy Industries Request for Rehearing
and/or Clarification at 20.

197 Id. at 21-23.
198 Id, at 23.

and instead give the states the flexibility
to require variable energy contract
rates.199 In addition, because the
Commission’s revision to the fixed
energy rate requirement is based on
changed circumstances since the
issuance of the PURPA Regulations in
1980, we must provide ““‘a reasoned
explanation . . . for disregarding facts
and circumstances that underlay or
were engendered by the prior

policy.” 200 As we explain below, we
disagree with assertions that we have
not provided such an explanation.

106. We disagree with the arguments
raised on rehearing that there was
insufficient evidence of overestimations.
The Commission explained in the final
rule why overestimations and
underestimations of avoided costs had
not balanced out.201 Broad price
declines over time throughout the
energy industry show that long-term
fixed price QF contracts likely exceeded
the avoided energy costs at the time of
delivery for extended periods of time;
thus, it is not necessary to confirm every
allegation of a lack of balance in the past
or every estimation of prices and
costs.292 But even had there been less
evidence of lack of balance over time,203
there was sufficient evidence for the
Commission to conclude that the
Commission’s assumption in 1980 may
not be the best way to ensure
compliance with PURPA. Allowing a
state to set a variable avoided cost
energy rate could better avoid that
outcome. In the context of long-term
fixed QF rates, given evidence of
overestimations, the statutory avoided
cost cap may be better met if the rates
may be varied over time to ensure they
stay within the requirements of PURPA.
Moreover, as stated in the final rule, to

199 See, e.g., Motor Vehicle Mfrs. Assn. of United
States, Inc. v. State Farm Mut. Automobile Ins. Co.,
463 U.S. 29, 42 (1983) (“An agency changing its
course by rescinding a rule is obligated to supply
a reasoned analysis for the change”).

200 FCC'v. Fox Television Stations, Inc., 556 U.S.
502, 516 (2009).

201 See Order No. 872, 172 FERC {61,041 at PP
285-92.

202 See id. P 287 (footnote omitted) (‘“We agree
with Public Interest Organizations that the recent
electricity price overestimations were not unique to
QFs and can be explained by general declines in
natural gas prices since the adoption of hydraulic
fracturing and the 2007-2009 recession. But that is
precisely why the estimates of avoided costs
reflected in the QF contracts and LEOs were
incorrect and why the resulting fixed avoided cost
energy rates reflected in such QF contracts and
other LEOs resulted in QF rates well above utility
avoided costs in violation of PURPA section 210(b);
the precipitous decline in natural gas prices caused
a corresponding reduction in utilities’ energy costs,
and thus in their energy avoided costs but this
decline was not reflected in the QFs’ fixed contract
rates that remained at their previous levels™).

203 See, e.g., Public Interest Organizations Request
for Rehearing at 85.



Federal Register/Vol. 85, No. 250/ Wednesday, December 30, 2020/Rules and Regulations

86673

the extent energy prices increase over
time, QFs could benefit from that
variability.204 Therefore, it was well
within the Commission’s authority
under PURPA, and the Commission had
sufficient evidence, to provide a tool
states can use to ensure that the avoided
cost rates stay within the requirements
of the statute and not be based on an
assumption that over-recoveries balance
out with under-recoveries.

107. States previously had little
ability to address the potential for
overestimations over the term of a QF
contract, which caused some states to
respond by adopting shorter contract
terms. In the final rule, the Commission
did not determine that any particular
QF contracts violated the avoided cost
cap and did not change its prior
determination that PURPA does not
“require a minute-by-minute evaluation
of costs which would be checked
against rates established in long term
contracts between qualifying facilities
and electric utilities.” 205 Instead, the
Commission acted reasonably to better
ensure that, over the term of a contract,
QF rates do not exceed a utility’s
avoided costs. The Commission
achieved this goal by providing the
states with a tool that allows them to
address the potential that, over the term
of a contract, contract rates may exceed
a purchasing utility’s avoided costs
determined at the time of delivery.
Providing this tool to the states ensures
that they are not required to set rates
that exceed avoided costs. Moreover,
this tool gives effect to PURPA’s
requirement that rates paid to QFs be
just and reasonable to the consumers of
the electric utility and in the public
interest.206

204 See Order No. 872, 172 FERC {61,041 at P
290.

205 Order No. 69, FERC Stats. & Regs. 130,128 at
30,880.

206 16 U.S.C. 824a-3; see also Indep. Energy
Producers Ass’n, Inc. v. Cal. Pub. Utils. Comm’n, 36
F.3d 848, 850 (9th Cir. 1994) (“Section 210(b)
requires that Commission to promulgate regulations
that ensure that the rates for these purchases ‘shall
be just and reasonable to the electric consumers of
the electric utility and in the public interest.”
However, these rates may not exceed the
incremental cost to the utility of purchasing
alternative energy.”); Exelon Wind 1, L.L.C. v.
Nelson, 766 F.3d 380, 384 (5th Cir. 2014) (“While
Congress sought to promote energy generation by
Qualifying Facilities, it did not intend to do so at
the expensive of the American consumer. PURPA
thus strikes a balance between these two interests

. . PURPA requires utilities to purchase power
generated by Qualifying Facilities, but also
mandates that the rates that utilities pay for such
power ‘shall be just and reasonable to the electric
consumers of the electric utility and in the public
interest.””’); Conn. Valley Elec. Co. v. FERC, 208
F.3d 1037, 1045 (D.C. Cir. 2000) (“PURPA expressly
requires the Commission to balance the interests of
consumers against those of producers. . . . ”); see
also Swecker v. Midland Power Co-op, 807 F.3d

108. The Commission emphasized
that the final rule is prospective, thereby
protecting existing contracts. We find no
merit in EPSA’s argument that the grant
of flexibility to states in the final rule to
set variable avoided cost energy rates is
inconsistent with 18 CFR 292.304(b)(5),
which provides: “In the case in which
the rates for purchases are based upon
estimates of avoided costs over the
specific term of the contract or other
legally enforceable obligation, the rates
for such purchases do not violate this
subpart if the rates for such purchases
differ from avoided costs at the time of
delivery.” 207

109. Nothing in the final rule is
inconsistent with this regulatory
provision. The final rule gives states the
flexibility to continue to require fixed
energy rates for the term of a QF’s
contract, and this regulatory provision
continues to be necessary to make clear
that such rates are permitted. The
provision does not apply to QF
contracts where the energy rate is not
fixed based on estimates of avoided
costs but instead varies with estimates
of avoided costs at the time of delivery.

110. We also disagree with Public
Interest Organizations that, in
permitting states to set a variable
avoided cost energy rate, the
Commission ignored utilities’ long-run
avoided costs.298 The Commission has
not assumed that utilities procure
energy only through short-term
contracts or never lock in their costs by
constructing their own energy resources,
executing long term fuel contracts, or
executing long term energy supply
contracts. In Order No. 69, the
Commission defined “energy” costs as
““the variable costs associated with the
production of electric energy (kilowatt-
hours)” and “represent[ing] the cost of
fuel, and some operating and
maintenance expenses.”’ 209 By contrast,
in Order No. 69, the Commission
defined “capacity” costs as “‘the costs
associated with providing the capability
to deliver energy; they consist primarily
of the capital costs of facilities.” 210 The

883, 884 (8th Cir. 2015) (citing legislative history

that PURPA is “not intended to require the rate
payers of a utility to subsidize cogenerators or small
power producers”).

207 EPSA Request for Rehearing at 15.

208 See Public Interest Organizations Request for
Rehearing at 87 (“FERC conflates short-run market
prices with utilities’ energy supply costs. . . .
[T]he latter includes costs of supply other than the
day ahead market and that impose costs above the
market price”).

209 Order No. 69, FERC Stats. & Regs. 130,128 at
30,865; see also id. at 30,881-82 (also defining
energy as “‘non-firm power” that entails ““the cost
of operating [the seller’s] generating units and
administration”).

210 [d. at 30,865; see also id. at 30,881-82 (also
defining capacity as “firm” power that entails

Commission has not changed these
definitions; they still apply to both
“short-run” (energy or non-firm power)
and long-run (capacity or firm power)
avoided costs.

111. While the final rule changed how
states may calculate avoided energy
costs (both pursuant to competitive
market prices and variable rates), the
Commission did not change the factors
states must take into account, to the
extent practicable, for setting fixed,
avoided capacity costs; among these
factors states must take into account, to
the extent practicable, are the utility’s
own avoided cost data and the utility’s
deferral of capacity additions.21* Under
this existing and unchanged framework,
states already should take into account
the long-run (capacity) and short-run
(energy) incremental costs that utilities
would incur but for their purchase from
QFs.

112. As stated in the final rule, the
difficulty in predicting prices
necessarily also applies to predicting
which costs a utility would incur from
generating power itself or purchasing
such power from another source over
the term of a QF contract. Therefore,
while there may be open questions over
which costs a utility would incur from
generating power itself or purchasing
such power from another source in lieu
of QF purchases, continuing to prohibit
a state from allowing an energy rate to
fluctuate would prevent states from
choosing not to use unreliable price
forecasts in setting avoided cost energy
rates in QF contracts.

113. Public Interest Organizations’
characterization of overestimated energy
costs as “foregone windfall profits” due
to utilities’ monopoly status not only is
inapt,212 but it ignores that utility
customers ultimately bore the cost of
avoided cost estimates that ultimately
exceeded avoided costs in a way that is
inconsistent with PURPA’s avoided cost
cap. Likewise, Solar Energy Industries’

“payments for the cost of fuel and operating
expenses, and also for the fixed costs associated
with the construction of generating units needed to
provide power at the purchaser’s discretion.”).

211 See 18 CFR 292.304(e); see also Order No. 69,
FERC Stats. & Regs. 130,128 at 30,865 (“If a
qualifying facility offers energy of sufficient
reliability and with sufficient legally enforceable
guarantees of deliverability to permit the
purchasing electric utility to avoid the need to
construct a generating unit, to build a smaller, less
expensive plant, or to reduce firm power purchases
from another utility, then the rates for such a
purchase will be based on the avoided capacity and
energy costs.”).

212 As explained in the final rule, electric utilities
almost always are required to pass decreases in
energy costs through to their retail customers,
whereas QFs with fixed energy contract rates are
not obligated to reduce their rates as avoided energy
costs decline. Order No. 872, 172 FERC {61,041 at
P122.
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assertion that there is no evidence that
states will lower retail rates if states
require variable energy rates in QF
contracts is irrelevant to whether the
Commission may provide that flexibility
under PURPA. The requirement found
in PURPA is that the Commission
cannot require that a rate paid to the QF
exceed a certain amount.

b. Whether the Proposed Change Would
Violate the Statutory Requirement That

the PURPA Regulations Encourage QFs

and Do Not Discriminate Against QFs

114. In the final rule, the Commission
determined, based on the record
evidence, that it is not necessarily the
case that overestimations and
underestimations of avoided energy
costs will balance out over time. The
Commission concluded that a fixed
energy rate in a QF contract or LEO
potentially could violate the statutory
avoided cost cap on QF rates.213

115. The Commission found that the
PURPA Regulations continue to
encourage the development of QFs by,
among other things, allowing a state to
vary the rate paid to the QF over time
but in a way that satisfies the rate cap
established in PURPA section 210(b). In
this way, over time, the QF can obtain
a higher rate when the utility’s avoided
costs increase, and ratepayers are not
paying more than the utility’s avoided
costs when prices decrease.
Furthermore, the Commission explained
that allowing the use of variable energy
rates may promote longer contract
terms, which would help encourage and
support QFs.214 The Commission
concluded that it is consistent with
PURPA section 210(b), as well as the
obligation imposed by PURPA section
210(a), to revise the PURPA Regulations
“from time to time,” to provide the
states the flexibility to require that QF
contracts and other LEOs implement
variable avoided cost energy rates in
order to prevent payments to QFs in
excess of the purchasing electric
utility’s avoided energy costs. The
Commission noted that PURPA section
210(b) prohibits the Commission from
requiring QF rates above avoided costs
even if, according to some commenters,
a fixed avoided cost energy rate above
avoided costs would provide greater
encouragement to QFs than a variable
avoided cost energy rate.215

116. The Commission described the
discrimination claims as based on the
incorrect assumption that electric
utilities have not been required to lower
their energy rates as prices have

213 Order No. 872, 172 FERC {61,041 at P 295.
214 Id. P 296.
215 [,

declined. The Commission found, to the
contrary, that utilities typically charge
their customers cost-based rates, and, as
their fuel and purchased power costs
have declined, they typically have been
required to provide corresponding
reductions in the energy portion of their
rates to their customers. The
Commission explained that requiring
QF avoided cost energy rates to likewise
change as purchasing electric utilities’
avoided energy costs change does not
create a discriminatory difference, but
rather puts QF rates on par with utility
rates.216

117. The Commission explained that
it was not changing the requirement that
QF avoided cost energy rates be set at
the purchasing utility’s full avoided
energy costs. Rather, the Commission
allowed the states the option to now
choose to require QF avoided cost
energy rates that vary with the
purchasing utility’s avoided costs of
energy, rather than QF avoided cost
energy rates that are fixed for the life of
the QF’s contract or LEO, to ensure the
rates comply with PURPA.217

i. Requests for Rehearing

118. Solar Energy Industries argue
that, by revoking the long-standing
regulations that provide a QF with the
right to elect to be paid a long-term
energy rate in a contract for long-term
energy delivery, the Commission is
actively discouraging the development
of QFs in contravention of the statutory
direction to encourage the development
of such facilities.218 Solar Energy
Industries describe as inaccurate the
Commission’s claim that this revocation
is necessary to protect the consumers of
electric utilities because inaccurate
administratively-determined avoided
costs can be fully mitigated when a state
adopts the Commission’s new
competitive bidding framework.219

119. Solar Energy Industries request
that the Commission clarify several
portions of the final rule. First, Solar
Energy Industries request that the
Commission clarify that the
circumstances that do not allow QFs to
have nondiscriminatory access to buyers
other than the host utility are largely the
same today as in 1980 when the
Commission first implemented its
PURPA Regulations.220 Second, Solar
Energy Industries request that the
Commission clarify that states must
ensure that QFs receive comparable

216 I[d. P 302.

217 [d. P 303.

218 Solar Energy Industries Request for Rehearing
and/or Clarification at 10.

219]d. at 10-11.

220 [d. at 42.

avoided cost calculations and rates,
terms, and conditions.22? Solar Energy
Industries contend, for example, that
utilizing a 20-year depreciation
schedule for an avoided unit to
calculate the long-run marginal cost rate
and then offering a QF a two-year
contract fails to ensure compatibility.
Third, Solar Energy Industries request
that the Commission clarify that it
supports and renews its commitment to
pursue enforcement actions when states
discriminate against QFs.222

120. Northwest Coalition asserts that
the final rule’s change of the
requirement that QFs be offered fixed
prices for energy is arbitrary, capricious,
and not in accordance with law.
Northwest Coalition argues that, in a
“reversal”’ of 40 years of precedent since
enactment of PURPA, the final rule
unlawfully “guts” the bedrock
requirement that QFs be offered fixed
energy rates, which have long been
recognized as necessary for the
development of QFs.223 Northwest
Coalition adds that the right to secure
fixed energy prices supports the
continued operation of existing QFs
upon the expiration of their existing
contracts when substantial
interconnection and other capital
upgrades must typically be undertaken
and that elimination of fixed prices is
likely to result in loss of substantial
existing QF capacity.224

121. Northwest Coalition claims that,
despite the final rule’s assertion that
nothing in PURPA requires the
Commission to ensure financeability of
individual QFs, PURPA “does require
the Commission to encourage their
development, which we have previously
equated with financeability.” 225
Northwest Coalition argues that, under
the final rule, QFs could face a world in
which there is no minimum contract
term, a payment of zero for their
capacity, and an avoided cost energy
price based on highly volatile and
unpredictable short-term markets.
Northwest Coalition contends that
rendering many QFs not financeable or
financeable only at extreme interest
rates discourages QFs, which is contrary
to what PURPA requires.226

122. EPSA argues that, although the
Commission cannot, in the name of
remedying discrimination, require QF

221[d, at 43.

222 [d, at 43—44.

223 Northwest Coalition Request for Rehearing at
8 (citing Order No. 872, 172 FERC {61,041 at P
232).

224 Id

225 Id. at 9—10 (citing Order No. 872, 172 FERC
61,041 (Glick, Comm'r, dissenting in part, at P
13)).

226 [d, at 11.
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rates that exceed avoided cost, allowing
states to eliminate the fixed rate energy
contract option does not result in QF
rates that are non-discriminatory to the
maximum extent permitted by the
avoided cost cap.227 EPSA reiterates that
the statutory requirement in PURPA
section 210(b)(1) that QF rates ““shall not
discriminate against” QFs is more
restrictive than the FPA’s prohibition
against “unduly discriminatory”
rates.228 EPSA asserts that this more
restrictive requirement does not leave
room for avoided cost rates that
discriminate against QFs relative to
purchasing electric utilities, even if the
Commission finds the discrimination to
be justified (i.e., not undue).229 EPSA
argues that, subject to compliance with
the avoided cost cap, the Commission
cannot allow states to set discriminatory
QF rates, even if the Commission
determines those discriminatory rates
are justified by differences between QFs
and utilities or other policy goals, such
as minimizing the burden of forecasting
€ITor on consumers.230

123. EPSA claims that, in the final
rule, the Commission does not
adequately address these arguments,
which it had raised in its NOPR
comments.231 EPSA contends that the
Commission erred in relying on the idea
that variable energy rate/fixed capacity
rate contracts are standard in the
electric industry because PURPA
requires that avoided cost rates not
discriminate against QFs relative to
purchasing electric utilities, not that
such rates conform to standard industry
practices.232 EPSA describes the
Commission’s argument that eliminating
fixed energy price contracts is not
discriminatory as unsupported because
of its assumptions about how fuel and
purchased power adjustment clauses
operate. EPSA reasons that a franchised
utility’s rates will be set based on costs
they actually incur to produce
electricity for their customers and that
such costs would be the same energy
costs that are used in determining the
electric utilities’ avoided costs that will,
in turn, set the as-available avoided cost
rates to be charged by QFs.233 In
particular, EPSA claims that the
Commission appears to assume that fuel
and purchase power adjustment clauses
will necessarily reflect short-term
fluctuations in fuel and other energy-
based costs, while, in a number of

227 EPSA Request for Rehearing at 5.
228 Id. at 6.

229 Id‘

230 Id'

231 Id‘

232 d. at 6-7.

233 Id. at 7-8.

jurisdictions, these clauses also cover
costs incurred under long-term
contracts, including long-term fuel
supply contracts, long-term power
purchase agreements, and equivalent
financial instruments.234 EPSA argues
that remedying alleged discrimination
requires providing QFs with a degree of
insulation from market volatility
comparable to that afforded to utility
investments with effectively guaranteed
cost recovery in retail rates, which
EPSA argues the fixed energy rate
contract option accomplishes.235

124. EPSA asserts that it was legally
incorrect to claim that a QF rate equal
to the purchasing utility’s avoided cost
at the time of delivery by definition
could not be discriminatory because the
Commission’s regulations and precedent
leave no room for claims that, for
purposes of PURPA’s avoided cost cap,
there is a single measure of avoided
cost.236 EPSA claims that the
Commission cannot avoid ensuring that
QF rates are non-discriminatory on the
basis that such rates are consistent with
one measure of avoided costs if setting
QF rates based on another permissible
measure of avoided costs would
eliminate some or all of the
discrimination.237

125. Public Interest Organizations
argue that the Commission allowed
states to set rates that discriminate
against QFs in contravention of
PURPA.238 Public Interest Organizations
maintain that allowing avoided costs to
be set at short-run prices discriminates
against QFs and does not reflect
utilities’ avoided costs because utilities
incur long-term energy supply costs that
exceed short run costs. Public Interest
Organizations assert that the
Commission incorrectly defined
discrimination as comparing the
standard across the electric industry
instead of how a specific purchasing
electric utility treats similar generation.
Public Interest Organizations contend
that the Commission assumes without
evidence that contracts whose energy
prices are linked to short-term prices in
a competitive market at the time of
delivery is “standard” in long term
contracts. Public Interest Organizations
argue that, on the contrary, non-QF
renewable generators are paid long-term
fixed prices, including a fixed energy
rate.239

234]d. at 8-9.

235Id. at 9-10.

236 [d. at 16.

237]d. at 17.

238 Public Interest Organizations Request for
Rehearing at 9, 92.

239 Id. at 92-93.

126. Public Interest Organizations
claim that the Commission interpreted
the statutory term ““discriminate”
incorrectly.240 Public Interest
Organizations assert that, in the final
rule, the Commission permitted states to
deny QFs fixed energy pricing, “‘even if
alternative energy the utility would
acquire from its own generation or non-
QF power producers would be at fixed
costs, based on the industry ‘standard’
followed by other utilities to limit the
price for all alternative energy (owned
and third party) to the short run market
price.” 241 Public Interest Organizations
contend that, while discrimination is
generally defined as a “difference
between the subject entity and a single
similar entity that is more favorably
treated,” 242 under PURPA,
discrimination is not defined based on
the industry standard but rather is
defined “on how the specific
purchasing utility treats QFs compared
to how it treats one or more similarly
situated non-QFs, including the utility’s
own generation.” 243

127. Public Interest Organizations
argue that the Commission lacked
evidence to support its assertion that
short-term rates are not discriminatory
because they are the industry norm.244
Public Interest Organizations contend
that the Commission lacks evidence to
assert that the electric industry standard
entails variable energy prices in long
term supply contracts, given that
“utilities make long-term investments
for energy resources, enter long-term
contracts for fuel for their own
generation, [and] enter long term power
purchase agreements with long-run
energy prices (or blended energy and
capacity prices).” 245 Public Interest
Organizations claim that the
Commission lacked evidence to assert
that that utilities recovering cost-based
rates must exclude long-term
commitment costs such as rate-based
energy resources, fuel contracts, and
power purchase contracts when the long
term energy portion of those costs, such
as power purchase agreement prices,
later exceed short run energy costs like
the hourly LMP of the delivered
energy.246 Public Interest Organizations
assert that the rate-based generation of

240 Id, at 10, 92.

241 [d, at 94-95.

242 [d. at 94 (citing FTC v. Burton, 363 U.S. 536,
550 (1960); Burton v. District of Columbia, 153 F.
Supp. 3d 13, 67 (D.D.C. 2015)).

243 ]d, (citing 16 U.S.C. 824a-3(b)).

244 [d, at 10, 95.

245 Jd. at 95—-96 & n.280 (citing National
Association of Regulatory Utility Commissioners,
Electric Utility Cost Allocation Manual, at 49-59
(July 1992)).

246 [d, at 96—97.
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Alliant Energy, upon whose data the
Commission relied, receives ‘“‘advanced
ratemaking principles” that fix favorable
rate treatment despite intervals when
the short run price is less than the
energy price assumed when long-term
fixed price recovery for those the energy
resources were approved. Public Interest
Organizations contend that a QF
displacing such utility investments
causes the utility to avoid the long-term
fixed cost of the utility investment
rather than the short-term day ahead or
market hub price at the time energy is
generated from it.247

128. Public Interest Organizations
argue that, contrary to the Commission’s
assertions that long-term utility energy
cost commitments may be disallowed or
modified due to short run energy price
when the energy is delivered, rate
recovery is usually required for the cost
of supply contracts regardless of
whether the contract price later appears
too high compared to prices when the
power is delivered. Public Interest
Organizations therefore reason that non-
QF energy supply that utilities own
themselves or purchase from another
source are not limited to short run
energy market prices.248

129. Public Interest Organizations
similarly assert that the Commission
selectively quoted Town of Norwood v.
FERC for the proposition that long-term
non-QF energy supply is limited to
short-run market price at the time of
delivery. Public Interest Organizations
instead describe Town of Norwood as
concerning a wholesale supply contract
from a supplier’s mix of resources to
serve a retail utility instead of a power
purchase agreement from a single
generator comparable to a QF contract.
Public Interest Organizations contend
that the rate in Town of Norwood
contained both energy pricing in two
blocks “with the first priced at fixed
embedded costs and charged based on a
ratchetted demand and energy use, and
the second block based on long run
marginal costs.” 249

130. Public Interest Organizations
describe the Commission’s justifications
for its determination that Order No. 872
does not enable discrimination as
poorly reasoned.25° Public Interest
Organizations argue that treating QFs
without discrimination does not require
subjecting them to cost-of-service
ratemaking in violation of PURPA but
rather should be the same as how the

247 Id, at 96.

248 Id. at 97 (citing FPC v. Sierra Pac. Power Co.,
350 U.S. 348 (1956); United Gas Pipe Line Co. v.
Mobile Gas Serv. Corp., 350 U.S. 332 (1956)).

249 [d. at 97-98 (citing Town of Norwood v. FERC,
962 F.2d 20, 21, 24 (D.C. Cir. 1992)).

250 Id, at 10, 98.

utility determines costs for other
purposes. Public Interest Organizations
claim that the Commission’s argument
that it is not discriminating against QFs
when it subjects them to short run
energy prices because they still receive
full avoided costs is circular.251

131. Northwest Coalition asserts that
the final rule authorizes a
discriminatory framework by
eliminating the certainty of a
predictable revenue stream afforded by
fixed prices. Northwest Coalition argues
that electric utilities can still rate-base
long-term investments, thereby ensuring
that they can recover their capital
investments plus an authorized return,
and then also recover their actual
operating costs under traditional cost-of-
service ratemaking. Northwest Coalition
contends that, in contrast, the final
rule’s new framework authorizing
variable energy pricing deprives QFs of
even a reasonable ability to forecast
avoided cost prices from which they
must recover their investment, much
less guarantee such recovery provided
to the typical utility. Northwest
Coalition asserts that this outcome
places QFs on unequal footing and
ensures that utilities continue to
dominate the generation market.
Northwest Coalition argues that, in sum,
the new regime is discriminatory
because it permits utilities to make
acquisition decisions based on long-
term cost forecasts, which contain
inherent forecast risk, but ties QFs to
unpredictable future changes in
markets.252

132. Northwest Coalition contends
that the final rule fails to address the
critical point that utilities obtain
virtually guaranteed cost recovery and
virtually absolute certainty that they
will recover their costs plus a profit,
whereas QFs now do not even receive
certainty as to the prices they can rely
upon if they are able to perform
successfully under their contracts.
Northwest Coalition claims that the
discrimination is the failure to put QFs
on reasonably equal footing to utilities
by providing QFs with the certainty of
the right to beat the utility’s long-term
marginal cost of generation, which
typically is the same long-term cost
estimate used to justify the utility’s own
rate-base acquisitions.253

133. Northwest Coalition argues that,
although the discriminatory policy in
Environmental Action 254 regarded

251 ]d, at 98-99.

252 Northwest Coalition Request for Rehearing at
12.

253 [d, at 13.

254 Id, at 14 (citing Envtl. Action v. FERC, 939
F.2d 1057, 1061-62 (D.C. Cir. 1991) (Environmental
Action)).

transmission access and not price
certainty, the same principle applies
equally here. Northwest Coalition
asserts that the Commission’s “‘effort to
place QFs on an essentially equal
competitive footing with competing
suppliers, . . . by giving such suppliers
the access it denies to QFs would effect
an administrative repeal of this
congressional choice; by definition, this
is not in the public interest.” 255
Northwest Goalition contends that, in
this case, the Commission’s alleged
effort to place QFs on equal footing with
incumbent utilities by giving such
utilities the certainty of return on
investment that will be denied to QFs is
plainly discriminatory.256 Northwest
Coalition adds that this interpretation of
the anti-discrimination requirement is
even supported by the Montana Public
Service Commission in the context of
price certainty and allocation of forecast
risk, even though that state agency
generally supported the Commission’s
proposed rule.257

ii. Commission Determination

134. We disagree with the arguments
raised on rehearing. To begin, it is
incorrect to state that the final rule
eliminated fixed rates for QFs. The final
rule gave states the flexibility, if they
choose to take advantage of this
flexibility, to require that the avoided
cost energy rates in QF contracts vary
depending on avoided energy costs at
the time of delivery. In the final rule, as
described above, the Commission
retained the QF’s right for capacity rates
to be fixed, which together with the
flexibility adopted in the final rule to
allow states to set avoided cost energy
rates using competitive market forces
should provide a more transparent way
of determining avoided costs. Those
capacity rates would still need to meet
the standards of 18 CFR 292.304(e),
which together with more transparent
energy rates determined pursuant to
competitive market prices and the
existing PURPA Regulations, encourages
the development of QFs.258

135. Further, in response to EPSA’s
and Public Interest Organizations’
arguments that the final rule does not
accurately describe how merchant
generators are financed and protect QFs
against volatility in fuel prices, the
variable energy rate/fixed capacity rate
construct is common among merchant
generators for power sales agreements
that include the sale of capacity, thus

255 [d. (citing Environmental Action, 939 F.2d at
1062).

256 Id,

257 Id, at 14-15.

258 See supra PP 42—43.
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demonstrating that other types of non-
utility generation are able to raise useful
financing under such an
arrangement.259

136. We also disagree with arguments
raised on rehearing regarding
discrimination. We reiterate our holding
in the final rule that PURPA does not
require, and indeed prohibits, subjecting
QFs to the same rate structures and
procedures as utilities.26° Congress
made this point clear when it enacted
PURPA. “The conferees recognize that
cogenerators and small power producers
are different from electric utilities, not
being guaranteed a rate of return on
their activities generally or on the
activities vis-a-vis the sale of power to
the utility and whose risk in proceeding
forward in the cogeneration or small
power production enterprise is not
guaranteed to be recoverable.” 261 And
the Supreme Court relied on this
legislative history to conclude that “The
legislative history confirms, moreover,
that Congress did not intend to impose
traditional ratemaking concepts on sales
by qualifying facilities to utilities.”” 262

137. Moreover, EPSA, Northwest
Coalition, Public Interest Organizations,
and Solar Energy Industries miss the
mark when they argue that it would be
discriminatory to permit states to
require variable energy rates in QF
contracts if the energy the utility
otherwise would acquire from its own
generation or non-QF power producers
would be at a fixed cost. These entities
assert that, to prevent such
discrimination, the Commission must
require fixed energy rates in order to
ensure comparable terms and conditions
in QF contracts. However, in the
unlikely event that all of a purchasing
utility’s other, non-QF resources happen
to be long-term purchases with fixed
capacity and energy rates, such a
utility’s avoided capacity and energy
costs would not vary significantly over
time. In that case, a variable energy rate
set at the utility’s avoided costs at the
time of delivery would be based on the
utility’s essentially unchanging avoided
costs and thus would not change
significantly over time.263

138. We find that Public Interest
Organizations and Solar Energy
Industries conflate the variable rate
issue with the contract length issue in

259 Order No. 872, 172 FERC {61,041 at PP 35—
41, 336—45.

260 [d. PP 85-88 (citing API, 461 U.S. at 414; Conf.
Rep. at 97-98).

261 Conf. Rep. at 97-98 (emphasis added).

262 API, 461 U.S. at 414.

263 We note that this situation of the variable
energy avoided cost rate not changing significantly
over time would also address rehearing arguments
that the final rule impedes QF financeability.

asserting that the final rule
discriminates against QFs. Although the
Commission changed the extent to
which a QF is entitled to a fixed
avoided cost energy rate, the
Commission did not change the
requirement that a capacity rate should
account for longer-term costs (i.e.,
longer than as-available) associated with
providing the capability to delivery
energy.264¢ A QF contract or LEO with a
variable energy rate should reflect a
purchasing electric utility’s avoided
energy costs estimated at the time of
delivery. It is irrelevant for calculating
a purchasing electric utility’s avoided
energy costs whether a purchasing
electric utility makes purchases of long-
term capacity in non-QF bilateral
agreements because a QF remains
entitled to a fixed capacity rate. In the
final rule, as described above, states
must take into account the existing
factors for setting fixed avoided cost
capacity rates, QFs are able to require
that avoided cost capacity rates in their
contracts and LEOs be fixed, and QFs
may continue to bring enforcement
petitions before the Commission if states
are failing to take into account those
factors when setting avoided cost
capacity rates. In response to Solar
Energy Industries’ request that the
Commission clarify its intent to pursue
enforcement against states in setting
avoided cost rates, if a QF believes that
its fixed capacity rate in a contract does
not fully reflect the long-term capacity
avoided costs of the purchasing utility
because of the length of the QF contract,
that QF may pursue a claim under the
statutory provisions for the enforcement
of PURPA.

139. Solar Energy Industries request
that the Commission clarify that where
QF's continue to lack nondiscriminatory
access to buyers other than the host
utility, the circumstances have not
changed since 1980.265 It is not apparent
what Solar Energy Industries asks the
Commission to clarify. But to the extent
that this is a criticism of the final rule,
the final rule continues to require that
state determinations of avoided costs
reflect the purchasing utility’s avoided
costs and that QFs have the right to sell

264 See Windham Solar, 157 FERC {61,134, at P
4 (2016) (“[S]ection 292.304(d)(2) of the
Commission’s regulations addresses the option to
sell energy or capacity pursuant to a legally
enforceable obligation over a specified term” and
“provides (at the QF’s option) for pricing based on
either avoided costs calculated at the time of
delivery or at the time the obligation is incurred.”).

265 Solar Energy Industries Request for Rehearing
and/or Clarification at 42.

to directly and indirectly
interconnected utilities.266

140. We disagree with Public Interest
Organizations’ and Northwest
Coalition’s assertions that the variable
rate option overemphasizes the avoided
cost rate cap and underemphasizes the
prohibition on discrimination against
the QF and the requirement to
encourage QF development.267 PURPA
specifically states that “[n]o such rule
prescribed under subsection (a) shall
provide for a rate which exceeds the
incremental cost to the electric utility of
alternative electric energy.” 268 Thus,
the Commission’s actions to better
ensure that it has not prescribed a rule
requiring that the rates paid to QFs not
exceed the purchasing utility’s avoided
costs reflect Congress’s priorities in
enacting PURPA and give meaning to all
provisions of the statute.269

141. We disagree with Northwest
Coalition that the final rule
discriminates against QFs by failing to
put them on a competitive footing with
utilities in violation of Environmental
Action.270 In that case, the D.C. Circuit
discussed PURPA’s prohibition on
discriminating against QFs in
connection with PURPA’s mandatory
purchase obligation. The D.C. Circuit
stated that ““[a] QF may force a sale only
at the purchasing utility’s avoided cost
. . . .Ifthe QF is less efficient (i.e., has
higher costs) than its competitors, its
guaranteed ability to sell power only at
a price below its cost will not cause its
competitors any loss of sleep.” 271 But,
in contrast, if a “QF is more efficient
[than the purchasing electric utility],
then the preference it receives is not a
threat to, but only a redundant (legal)
guarantee of, the competitive
(economic) outcome. In fact, the
principal effect of the preference seems

266 See 18 CFR 292.303(a)(1)—(2), (d) (QFs have
right to sell to directly and indirectly
interconnected utilities).

267 See Northwest Goalition Request for Rehearing
at 19; Public Interest Organizations Request for
Rehearing at 44-46.

26816 U.S.C. 824a-3(b).

269 See In re W. States Wholesale Nat. Gas
Antitrust Litig., 715 F.3d 716, 731 (9th Cir. 2013)
(Western States Wholesale Natural Gas Antitrust
Litigation) (“[S]tatutory provisions should not be
read in isolation, and the meaning of a statutory
provision must be consistent with the structure of
the statute of which it is a part.”), aff’d sub nom.
Oneok, Inc. v. Learjet, Inc., 575 U.S. 373 (2015);
Brazos Elec. Power Co-op. v. FERC, 205 F.3d 235,
250 (5th Cir. 2000) (Brazos) (“[I]f PURPA speaks
clearly on the precise issue in question, that plain
meaning must govern; however, if PURPA’s
application to a particular issue is ambiguous,
FERC’s interpretation will be upheld so long as it
is a ‘permissible construction’ of the statute.”).

270 Northwest Coalition Request for Rehearing at
13-14 (citing Environmental Action, 939 F.2d at
1061-62).

271 Environmental Action, 939 F.2d at 1061.
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to be to ensure that large power
producers do not discriminate against
QFs.” 272 Thus the court confirmed that
QF's are not guaranteed to recover their
costs and they must take the risk of
being unable to make a profit selling at
the purchasing utility’s avoided costs.
Contrary to Northwest Coalition’s
assertions, this case hardly suggests that
fixed energy avoided cost rates are
necessary to place QFs on a competitive
footing with utilities or that therefore
the Commission must provide QFs the
same rate structure or rate recovery as

a utility.

142. Public Interest Organizations cite
Commission and federal district court
decisions to argue that the
Commission’s final rule results in
discrimination.273 But those cases do
not address how PURPA’s
nondiscrimination standard relates to
the avoided cost cap, and Order No. 872
provides that QFs are still entitled to a
fixed avoided cost capacity rate.274
Similarly, Congress and the Supreme
Court both recognized that PURPA
treats QFs differently from purchasing
utilities, rendering QFs not similarly
situated to non-QF resources.275

143. We also disagree with Public
Interest Organizations that the final
rule’s reference to Town of Norwood
does not justify use of variable energy

272 Environmental Action, 939 F.2d at 1061-62.

273 Public Interest Organizations Request for
Rehearing at 94 & n.279 (“Under PURPA, Congress
provided that discrimination is determined based
on how the specific purchasing utility treats QFs
compared to how it treats one or more similarly
situated non-QFs, including the utility’s own
generation.”).

274 See, e.g., Morgantown Energy Assocs. v. Pub.
Serv. Comm’n of W. Virginia, No. 2:12-CV-6327,
2013 WL 5462386, at *25 (S.D. W. Va. Sept. 30,
2013) (discrimination under PURPA is measured
“with respect to a similarly situated non-QF”’);
Pioneer Wind Park I, LLC, 145 FERC {61,215, at P
37 (2013) (curtailment of QFs compared to utility
resources is discriminatory under PURPA); Entergy
Servs. Inc. Gen. Coal. v. Entergy Servs., Inc., 103
FERC {61,125, at PP 27-29 (2003) (finding utility
discriminated against QFs compared to other
independent generators when it imposed certain
fees on QFs but not on other generators)).

275 See API, 461 at 413 (emphasis added) (“[T]he
full-avoided-cost rule plainly satisfies the
nondiscrimination requirement. . . . [W]e would
be reluctant to infer that Congress intended the
terms ‘just and reasonable,” which are frequently
associated with cost-of-service utility ratemaking,

. . to adopt a cost-of-service approach in the very
different context of cogeneration and small power
production by nontraditional facilities. The
legislative history confirms, moreover, that
Congress did not intend to impose traditional
ratemaking concepts on sales by qualifying facilities
to utilities.”); Conf. Rep. at 97-98 (emphasis added)
(“The conferees recognize that cogenerators and
small power producers are different from electric
utilities, not being guaranteed a rate of return on
their activities generally or on the activities vis-a-
vis the sale of power to the utility and whose risk
in proceeding forward in the cogeneration or small
power production enterprise is not guaranteed to be
recoverable.”).

rates. The Commission cited Town of
Norwood for the proposition that
“variable energy rate/fixed capacity rate
construct is . . . the standard rate
structure used throughout the electric
industry for power sales agreements that
include the sale of capacity.” 276 The
D.C. Circuit in Town of Norwood
explained that the rate construct at issue
in that case had separate fixed demand
and variable energy charges.277 The
final rule does not state that this rate
construct necessarily represented a
particular generator’s agreement nor did
it need to do so to justify granting states
flexibility to use fixed capacity/variable
energy avoided cost rates: PURPA is
only concerned with the purchasing
electric utility’s avoided costs.278
Indeed, the rate construct in Town of
Norwood was a marginal cost rate
structure, which resembles the
definition of avoided costs under
PURPA. Therefore, the Commission
properly referenced the utility rate
structure in Town of Norwood for the
proposition that a purchasing utility has
a fixed capacity/variable energy rate
structure.

144. Furthermore, PURPA gives the
Commission (and the states) discretion
to implement all the requirements
applicable to QF rates in a manner that
gives all the requirements meaning. The
Commission’s interpretation in the final
rule is a reasonable one that gives effect
to all relevant statutory provisions by
encouraging QF development and
preventing discrimination against QFs,
while respecting the avoided cost rate
cap.279 In contrast, petitioners’
interpretations do not give appropriate
effect to all provisions of the statute

276 Order No. 872, 172 FERC {61,041 at P 38
(citing Town of Norwood, 962 F.2d at 21, 24).

277 Town of Norwood, 962 F.2d at 21.

27816 U.S.C. 824a-3(b) (emphasis added) (“No
such rule prescribed under subsection (a) shall
provide for a rate which exceeds the incremental
cost to the electric utility of alternative electric
energy.”); see also Order No. 69, FERC Stats. &
Regs. 130,128 at 30,866 (“If the Commission
required electric utilities to base their rates for
purchases from a qualifying facility on the high
capital or capacity cost of a base load unit and, in
addition, provided that the rate for the avoided
energy should be based on the high energy cost
associated with a peaking unit, the electric utilities’
purchased power expenses would exceed the
incremental cost of alternative electric energy,
contrary to the limitation set forth in the last
sentence of section 210(b).”).

279 Cf. Western States Wholesale Natural Gas
Antitrust Litigation, 715 F.3d at 731 (““[S]tatutory
provisions should not be read in isolation, and the
meaning of a statutory provision must be consistent
with the structure of the statute of which it is a
part.”’); Brazos, 205 F.3d at 250 (“[I]f PURPA speaks
clearly on the precise issue in question, that plain
meaning must govern; however, if PURPA’s
application to a particular issue is ambiguous,
FERC'’s interpretation will be upheld so long as it
is a ‘permissible construction’ of the statute.”).

because they fail to give full effect to the
requirement that QF rates cannot exceed
the avoided cost rate cap. Together with
the greater transparency the final rule
permits with respect to competitive
market prices and competitive
solicitations and greater clarity with
regard to LEOs, the final rule has
implemented all provisions of the
statute consistent with Congress’s intent
in passing PURPA.

c. Effect of Variable Energy Rates on
Financing

145. In the final rule, the Commission
agreed with commenters that PURPA
does not guarantee QFs a rate that, in
turn, guarantees financing. The
Commission stated that, although
PURPA requires the Commission to
adopt rules that encourage the
development of QFs, PURPA does not
provide a guarantee that any particular
QF will be developed or profitable.280

146. Notwithstanding that PURPA
does not guarantee QF financeability,
the Commission stated its belief that the
variable avoided cost energy rate option
implemented by the final rule will still
allow QFs to obtain financing.281

147. The Commission reiterated that it
is not eliminating fixed rate pricing for
QFs. The Commission explained that,
under the final rule, QFs will be able to
require that avoided cost capacity rates
in their contracts and LEOs be fixed.
The Commission further explained that
capacity costs, as relevant here, include
the cost of constructing the capacity
being avoided by purchasing utilities as
a consequence of their purchases from
QFs. The Commission stated that a
combination of fixed avoided cost
capacity rates and variable avoided cost
energy rates can provide important
revenue streams that can support the
financing of QFs.282

148. Furthermore, the Commission
found that merely because QFs have had
access to fixed avoided cost energy rates
does not mean that QFs must have
access to such rates to obtain future
financing. The Commission explained
that, up to now, QFs have had the right
under the PURPA Regulations to both
fixed capacity and fixed energy rates,
and we understand that most QFs
executing long-term contracts have
exercised this right. The Commission
described commenters insisting that the
Commission cannot allow states the
option to impose variable avoided cost
energy rates without evidence that QFs
have obtained financing under such
contract structures as attempting to

280 Order No. 872, 172 FERC {61,041 at P 335.
281]d. P 336.
282 [d. at P 337.
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impose a standard that could never be
satisfied.283

149. In response, the Commission
cited to ample evidence demonstrating
that generation projects that are similar
to QFs (i.e., independent power
producers) with fixed capacity rate-
variable energy rate contracts are
financeable.284

150. The Commission found that the
record showed that, even without the
right to require long-term fixed energy
rates, non-QF independent power
producers have been able to obtain
financing for large amounts of
generation capacity, including from
renewables. Based on this data, the
Commission found that the right to
require counterparties to pay fixed
energy rates is not essential for the
financing of independent power
generation capacity.285

151. The Commission acknowledged
that a number of different financing
mechanisms were used for this
independent generation capacity, not all
of which may be available to QFs.
Nevertheless, the Commission
understood that a standard rate
structure employed in the electric
industry is a fixed capacity rate-variable
energy rate structure and that many
independent power production facilities
have been financed based on this
structure.286 Accordingly, the
Commission found that record evidence
and historical data regarding the
financing and construction of significant
amounts of independent power
production facilities supports the
Commission’s conclusion that a fixed
capacity rate-variable energy rate
structure—which will apply in those
states choosing the variable avoided cost
energy rate option—also will support
financing of QFs.

152. The Commission did not find
compelling the concerns expressed by

283 See id. P 338 (citing Solar Energy Industries
Comments, Docket No. RM19-15-000, at 28 (Dec.
3, 2019); NIPPC, CREA, REC, and OSEIA
Comments, Docket No. RM19-15-000, at 29, 46
(Dec. 3, 2019); Harvard Electricity Law Comments,
Docket No. RM19-15-000, at 22, 25-27 (Dec. 3,
2019); Public Interest Organizations Comments,
Docket No. RM19-15-000, at 6—7, 33—-35 (Dec. 3,
2019)).

284 Jd. P 339.

285 [d. P 340.

286 [d. P 341 (citing American Public Power
Association, How New Generation is Funded (Aug.
29, 2018), https://www.publicpower.org/blog/how-
new-generation-funded (‘‘Beginning in 2015,
merchant generation [in RTOs/ISOs markets] began
to increase dramatically from prior years,
amounting to 19.3 percent of new capacity in 2015,
7.2 percent in 2016, and 29.1 percent in 2017.”).
The Commission noted that, in RTOs and ISOs with
capacity markets, merchant generators are
compensated through variable energy rates and
fixed capacity rates, along with whatever ancillary
service revenues they can earn. Id. P 341 n.550.

some commenters that a fixed capacity
rate-variable energy rate construct may
not work for solar and wind resources,
which have high fixed capacity costs
and minimal variable energy costs.287
Similarly, the Commission was not
persuaded by comments that point out
that energy rates in typical independent
power production contracts are
designed to recover the cost of a
facility’s fuel, whereas variable energy
rates would provide no such
guarantee.288

153. The Commission found that the
record demonstrated that the amount of
renewable resources being developed
outside of PURPA greatly exceeds the
amount of renewable resources
developed as QFs. The Commission
reasoned that the fact that renewable
resources were able to develop outside
of PURPA showed that they were able
to obtain financing despite lacking the
legal right to fixed energy rates.289

154. The Commission also disagreed
with those commenters who asserted
that the Commission should “require(]
the variable energy component to be
structured in a way that removes market
risk from the QF.” 290 The Commission
found that this argument is contrary to
one of the fundamental premises of
PURPA, which is that QFs must accept
the market risk associated with their
projects by being paid no more than the
purchasing utility’s avoided cost,
thereby preventing utility retail
customers from subsidizing QFs.291 The
Commission described concerns
regarding the alleged mismatch between
avoided costs and the costs of renewable
technologies as collateral attacks on the
requirements of PURPA itself, not our
proposed implementation of it.

155. The Commission acknowledged
those comments explaining that hedging
tools increase project expense and may
not be available to all QFs.292 However,

287 See id. P 342 (citing Harvard Electricity Law
Comments, Docket No. RM19-15-000, at 26 (Dec.
3, 2019); Public Interest Organizations Comments,
Docket No. RM19-15-000, at 33—34 (Dec. 3, 2019);
Solar Energy Industries Comments, Docket No.
RM19-15-000, at 30 (Dec. 3, 2019)).

288 See id. (citing NIPPC, CREA, REC, and OSEIA
Comments, Docket No. RM19-15-000, at 42-43
(Dec. 3, 2019)).

289 See id. P 343.

290 Id, P 344 (citing NIPPC, CREA, REC, and
OSEIA Comments, Docket No. RM19-15-000, at 43
(Dec. 3, 2019)).

291 See id. (citing Conf. Rep. at 97-98 (stating that
the “risk in proceeding forward in the [QF]
enterprise is not guaranteed to be recoverable”);
API, 461 U.S. at 416 (holding that QFs “would
retain an incentive to produce energy under the
full-avoided-cost rule so long as their marginal costs
did not exceed the full avoided cost of the
purchasing utility”)).

292 Id, P 345 (citing NIPPC, CREA, REC, and
OSEIA Comments, Docket No. RM19-15-000, at
45-46 (Dec. 3, 2019); Resources for the Future

the Commission stated that it never
intended to suggest that hedging is cost-
free or that it would be appropriate for
all QFs.

156. The Commission found that
testimony that Public Interest
Organizations cited from the Technical
Conference, which indicated that
Southern Company has negotiated non-
QF renewable contracts with fixed
energy rates rather than variable energy
rates, did not support the contention
that the Commission must provide for
fixed avoided cost energy rates for QF
contracts and other LEOs.293

157. In the NOPR comments, certain
commenters expressed concern that,
when a purchasing electric utility is not
avoiding the construction or purchase of
capacity as a consequence of entering
into a contract with a QF, under the
NOPR'’s proposed rules a state could
limit the QF’s contract rate to variable
energy payments.29¢ The Commission
found that, in that event, the only costs
being avoided by the purchasing electric
utility would be the incremental costs of
purchasing or producing energy at the
time the energy is delivered.295 The
Commission stated that nothing in
PURPA or the legislative history of
PURPA suggests that the Commission
should set QF rates so as to facilitate the
financing of new QF capacity in
locations where no new capacity is
needed.

158. The Commission recognized that
there is some evidence that variable
avoided cost energy rates in contracts
and LEOs could result in longer-term
contracts.296 The Commission did not
find that the variable avoided cost
energy rate provision in the final rule
will necessarily lead to longer term
contracts and LEOs in every state, nor
did its decision to adopt this provision
rely on such a finding.297 However, the

Comments, Docket No. RM19-15-000, at 6—7 (Dec.
2, 2019); Solar Energy Industries Comments, Docket
No. RM19-15-000, at 30 (Dec. 3, 2019)).

293 Jd. P 346 (citing Public Interest Organizations
Comments, Docket No. RM19-15-000, at 33—34
(Dec. 3, 2019) (citing NOPR, 168 FERC {61,184 at
P 70 n.114)).

294 Id. P 347 (citing CARE Comments, Docket No.
RM19-15-000, at 4 n.7 (Dec. 3, 2019); EPSA
Comments, Docket No. RM19-15-000, at 12 (Dec.
3,2019)).

295 Id. (citing City of Ketchikan, 94 FERC {61,293,
at 62,061 (2001) (“[A]voided cost rates need not
include the cost for capacity in the event that the
utility’s demand (or need) for capacity is zero. That
is, when the demand for capacity is zero, the cost
for capacity may also be zero.”)).

296 Id. P 349 (citing NOPR, 168 FERC {61,184 at
5 1n.5; Idaho Commission Comments, Docket No.
RM19-15-000, at 4 (Dec. 3, 2019) (allowing states
to set variable QF energy avoided costs “would
allow states to consider longer term contracts
without putting ratepayers at risk’)).

297 Id. The Commission did not find that variable
avoided cost energy rates would be appropriate

Continued
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Commission found that the record
supports the conclusion that the
variable avoided cost energy rate
provision could lead to longer term
contracts in at least some states and that
likelihood provides support for the
conclusion that QFs will be able to
obtain financing for their projects under
this provision if their costs are indeed
below the purchasing utility’s avoided
costs.298

i. Requests for Rehearing

159. Public Interest Organizations
argue that the Commission ignored
evidence showing that allowing states to
eliminate fixed energy rate contracts
discourages QF development.299 Public
Interest Organizations assert that the
Commission ignored evidence that fixed
energy rates are important to QF
development. Similarly, Public Interest
Organizations claim that the
Commission ignored evidence that (1)
allowing states to adopt variable energy
rate contracts will violate PURPA and
(2) states allowing only variable energy
rate QF contracts have experienced little
or no renewable QF development and
QF development fell in states that
switched from fixed price contracts to
variable price contracts.390 For support,
Public Interest Organizations point to
the following: (1) Alabama offers
standard contracts with only QF rates
that vary based on month and time of
day received and in 2018 Alabama’s
cumulative solar capacity was less than
300 MW; (2) Georgia Power’s standard
offer for solar QF contracts offered only
a variable hourly avoided energy cost
rate and there are about nine solar
participants in this program with a total
of less than 500 kW capacity; (3)
Wisconsin utilities offer only short term
variable pricing at LMP and no QFs
have been developed in response, in
contrast to neighboring states with fixed
price contracts and substantial QF
development; and (4) QF development
related to fixed rate contracts in Idaho
stopped after the Idaho Commission
required variable energy rate contracts
that reset every two years.301

only if they cause states to require longer term
contracts, and the Commission did not adopt the
suggestion made by certain commenters that the
Commission order states to require longer contract
terms. See id. P 349 n.566 (citing NIPPC, CREA,
REC, and OSEIA Comments, Docket No. RM19-15—
000, at 47—-48 (Dec. 3, 2019); Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 6-7 (Dec. 3, 2019); sPower Comments,
Docket No. RM19-15-000, at 11 (Dec. 3, 2019)).

298 [d. P 349.

299 Public Interest Organizations Request for
Rehearing at 9, 72.

300 [d. at 73-74.

301 [d. at 74-75.

160. Public Interest Organizations
argue that large, non-QF development
and nuclear plant power purchase
agreements also rely on fixed price
contracts. Public Interest Organizations
maintain that, even if non-QFs relied on
variable- instead of fixed-energy price
contracts, the Commission has not
shown that renewable projects that are
QF's can be developed under similar
contract terms. Public Interest
Organizations represent that renewable
QFs have only been developed where
contracts provide long-term price
certainty (e.g., in Idaho, QF
development ceased when states
provide only variable energy pricing
(even with fixed capacity rates), which
is contrary to the Commission’s
unfounded assertion that QF
development would increase with
variable rates).302

161. Public Interest Organizations
argue that the Commission relies on
speculation that QFs could be
developed without fixed energy rates
and that the Commission lacks evidence
to argue that long-term price certainty is
not material to QFs’ ability to obtain
financing. Public Interest Organizations
assert that the Commission’s citation to
testimony from Southern Company
about a hypothetical bilateral contract
with an independent natural gas power
producer does not show how renewable
generators that could qualify as QFs
using different financing structures,
using different fuels, and at much
smaller capacities could be developed.
Public Interest Organizations contend
that the Commission could point to no
renewable QF that could be developed
without long-term energy price
certainty. Public Interest Organizations
similarly assert that the Commission
misconstrued testimony from Solar
Energy Industries in suggesting that a
fixed energy price was unnecessary to
encourage QF development.303

162. Public Interest Organizations
argue that, contrary to the Commission’s
assertions, there is no evidence that
bilateral energy transactions to hedge
energy price risk as used in large gas
plant transactions are sufficient without
fixed energy rates for lenders to finance
new wind and solar QF development.
Public Interest Organizations claim that
the Commission has no evidence that
financial hedge products exist for QFs
for a sufficient period of time and at a
reasonable price to permit financing.304
Public Interest Organizations assert that,
because the Commission has provided
no evidence that any QFs, renewable

302]d. at 75-76.
303 ]d. at 76-78.
304 ]d. at 78.

projects the size of QFs, or non-QF
renewables were developed without
fixed price energy contracts, the
Commission’s assertions that new
generation was developed without
PURPA'’s avoided cost provisions are
irrelevant.305

163. Public Interest Organizations
argue that the Commission ignored
evidence showing the fixed capacity
rates alone will not encourage
renewable energy development.306
Public Interest Organizations claim that
the Commission ignored evidence
showing that, in vertically integrated
markets like the Southeast, several
utilities have eliminated or dramatically
lowered capacity payments to QFs and
that QFs cannot use financing
arrangements available to non-QFs, such
as independent natural gas generators,
to be viable. Public Interest
Organizations assert that, because the
capacity price for a QF may be zero, no
QF's were effectively developed after
Dominion Energy South Carolina’s
capacity rates were set at zero and QF
development is minimal in Alabama
due to Alabama Power’s zero price
capacity rates. Therefore, Public Interest
Organizations maintain that the
Commission has no evidence to support
its contention that a fixed capacity rate
should be sufficient to recover QF
capacity costs and enable QF
financing.397

164. Public Interest Organizations
argue that renewable QFs have different
financing needs than non-QF
independent natural gas generators and
that the Commission lacked evidence to
support applying the variable energy/
fixed capacity rate construct to QFs.308
Specifically, Public Interest
Organizations represent that “wind and
solar QFs have higher capital costs,
lower operating costs, and provide
energy intermittently—characteristics
that may present different financing
challenges as compared to non-QF
natural gas fired capacity.”” 309 Public
Interest Organizations state that even
RTO/ISO capacity markets, which they
note many QFs do not have access to,
“are implicitly biased in favor of
resources with low capital costs, such as
natural gas plants, and may be “ill-
suited to finance” renewable resources
with high-fixed costs and near-zero
operating costs.” 310

305 Id. at 78-79.

306 Id. at 9, 78-79.

307 Id. at 79-82.

308 Jd. at 82—83.

309 Id. at 83 (citing Harvard Electricity Law
Comments, Docket No. RM19-15-000, at 17-19
(Dec. 3, 2019)).

310 [d. (citing Harvard Electricity Law Comments,
Docket No. RM19-15-000, at 17-19 (Dec. 3, 2019)).
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165. Solar Energy Industries contend
that, while securing financing based on
an as-available energy rate and a fixed
capacity rate may be a rare possibility in
a few locations across the country, there
is no evidence in the record that
financing is generally available in such
circumstances.31? Solar Energy
Industries claim that, therefore, long-
term contracts are necessary to finance
new non-utility generation because
capital providers will not finance a
project without a reasonable expectation
of the revenue the project expects to
generate over its useful life.312 Solar
Energy Industries conclude that, if the
purchasing electric utility does not offer
the QF a forecasted energy rate over the
life of a long-term contract and the QF
is not otherwise able to compete for a
long-term contract through a
competitive bidding program, then the
QF will not be able to obtain financing
in the capital markets.313

166. Solar Energy Industries further
argue that there is no credible evidence
in the record that even merchant
generation projects are financed on
variable energy rate contracts.314 Solar
Energy Industries provide examples
where such generators have sought
longer-term contracts as a means to
support capital market financing.315
Solar Energy Industries further argue
that merchant natural gas generators
have relatively low capital costs and are
thus able to rely on the fuel products
markets to mitigate the risk of variable
energy pricing, whereas fuel-less QFs do
not have a similar ability, and thus bear
the entire risk of volatile market
prices.316 Solar Energy Industries
provide examples of industry studies
that they claim have consistently shown
that only very small portions of new
capacity additions have been financed
with variable energy rates.317

167. Solar Energy Industries also
assert that the Commission acted
arbitrarily and capriciously in failing to
consider the fact that many states do not
offer QFs a fixed price for capacity that
is sufficient to support financing.318
Solar Energy Industries argue that, when
purchasing electric utilities do not
provide for fixed capacity payments

311 Solar Energy Industries Request for Rehearing
and/or Clarification at 9, 12.

312]d. at 9.

313d. at 10.

314]d. at 12.

315 [d. at 12—-13.

316 Id. at 14.

317 Id. at 14—15 (citing Power Plants are Not Built
on Spec, 2014 Update, American Public Power
Association (Oct. 2014), https://
hepg.hks.harvard.edu/files/hepg/files/94 2014 _
power_plant_study.pdffm=1523366757).

318 ]d. at 16.

over the term of the QF contract, the
Commission should not provide a state
flexibility to terminate the QF’s right to
elect a long-term energy rate in a long-
term contract.319 Solar Energy Industries
contend that it would be arbitrary and
capricious, for example, to allow New
Mexico the flexibility to terminate the
QF’s right to elect a long-term energy
rate because Public Service Company of
New Mexico (PNM) does not
compensate QFs for capacity despite the
fact that PNM has announced it is
replacing all of the capacity from its San
Juan Generating Station with
renewables.320

168. Finally, Solar Energy Industries
claim that the final rule’s reliance on the
prospects for QFs’ ability to leverage the
use of financial products (i.e., a hedge)
when offered a variable energy rate
contract is without any factual basis,
adding that, even when hedges are made
available, many hedge providers decline
to work with small projects because
they are not cost effective and have
higher risk profiles.321

169. Northwest Coalition argues that
the Commission’s assumption that QFs
will be able to secure financing without
fixed energy prices is not supported by
sufficient evidence and ignores
extensive evidence to the contrary.
Northwest Coalition asserts that the
Commission’s conclusion that QFs can
be financed using contracts with
variable energy rates is without
evidentiary support and arbitrarily
ignores or misconstrues evidence from
different sources demonstrating that
exposing generation projects to
unpredictable market risks makes
financing QFs impossible. Northwest
Coalition contends that, although the
Commission relies on evidence that
non-QF renewable energy projects have
grown in recent years, it cites no
underlying contract terms and ignores
that these projects have largely been
built on the strength of fixed price
contracts. Northwest Coalition claims
that the Commission takes evidence out
of context and ignores real-world
evidence that attempts to develop
generation based on short-term prices
have failed 322 and that short-term prices
do not represent utility avoided costs for
long-term energy.323

170. Northwest Coalition argues that
the Commission relies on arbitrary
reasoning to support the decision to
reverse 40 years of precedent, holding

319 Id

320[d. at 16-17.

321]d. at 18.

322 Northwest Coalition Request for Rehearing at
4-5.

323]d. at 5 (citing Transmission Access Pol’y Grp.
v. FERC, 225 F.3d 667, 688 (D.C. Cir. 2000)).

that fixed-price contracts are necessary
to encourage QFs and support financing
of QFs, to authorize states to deprive
QFs of fixed energy prices. Northwest
Coalition asserts that the Commission
failed to respond to legitimate
objections raised by commenters
opposing the proposal, ignores evidence
that QFs require a substantial minimum
term to support financing, and fails to
establish any minimum contract term,
despite well-established precedent
requiring contract terms long enough to
support financing and substantial
evidence that states have undermined
PURPA by imposing unreasonably short
contract terms.324

171. Northwest Coalition claims that
there is no guarantee that the long-term
avoided capacity payment will be
sufficient to support a QF’s financing
and permitting avoided cost energy
payments to vary with volatile short-
term market prices forces QFs to bear
the risks of market volatility.325

ii. Commission Determination

172. We disagree with the arguments
raised on rehearing. First, in enacting
PURPA, Congress made clear that QFs’
“risk in proceeding forward in the
cogeneration or small power production
enterprise is not guaranteed to be
recoverable.” 326 The Commission
determined, based on record evidence
described in the final rule and below,
that significant amounts of generation
capacity, including renewable resource
capacity, have obtained financing
without a regulatorily-required fixed
energy rate. But to the extent that a state
determines that a variable energy rate is
required to ensure that the QF’s rate
does not exceed avoided costs, then
PURPA prevents the Commission from
requiring that the state award the QF
with a fixed energy rate to ensure that
the QF obtains financing.

173. We also reiterate that the Final
Rule did not eliminate fixed rates for
QFs. The final rule gives states the
flexibility, if they choose to take
advantage of this flexibility, to require
that the avoided cost energy rates in QF
contracts vary depending on the
purchasing utility’s avoided energy
costs at the time of delivery. However,
in the final rule, the Commission did
not alter QFs’ right to require capacity
rates to be fixed for the length of the
QF’s contract. Those capacity rates
would still need to meet the standards
of 18 CFR 292.304(e). Furthermore,

324 [d. (citing PPL Wallingford Energy LLC v.
FERC, 419 F.3d 1194, 1198 (D.C. Cir. 2005) (PPL
Wallingford); Ne. Md. Waste Disposal Auth. v. EPA,
358 F.3d 936, 949 (D.C. Cir. 2004)).

3251d. at 16-17.

326 Conf. Rep. at 97-98 (emphasis added).
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because those rates must continue to be
set at a purchasing utility’s full avoided
costs, a particular QF’s inability to be
developed under that rate does not
mean that rate violates PURPA.

174. Further, as stated in the final
rule, the variable energy rate/fixed
capacity rate construct is common
among merchant generators for power
sales agreements that include the sale of
capacity, which demonstrates that other
types of non-utility generation are able
to raise useful financing under such an
arrangement.327 As Finadvice, a
commenter with experience in project
finance observed in its NOPR
comments, given the mandatory
purchase obligation,

QFs utilizing a variety of standard hedging
and risk management tools, provide
sufficient comfort to facilitate the financing
of variable priced PPAs. Having a fixed
capacity rate, as proposed by the Commission
will help attract capital and reduce the cost
of financing in this regard, but is not a
necessary prerequisite.328

175. Moreover, many QFs do share
significant characteristics with other
types of independent, non-utility
generation; thus, it is reasonable to
assume that they would be able to raise
useful financing under such a financing
arrangement.329 It is not necessary to
prove that all potential QFs would be
able to raise useful financing under such
an arrangement, particularly where a
state has determined that mandating
variable as-available QF energy rates is
necessary to respect the statutory
avoided cost cap on QF rates.330

176. While independent non-QFs are
not subject to the same limits as QFs
(i.e., avoided cost caps, 80 MW limit),
these resources have been developed,
likely with financing, despite lacking
the encouragement provided by PURPA
(i.e., mandatory purchase obligation,
interconnection rights, exemption from
state and federal regulations). While the
Commission has indicated that hedging

327 See Order No. 872, 172 FERC {61,041 at PP
30-31, 35—41, 336—-345.

328 Finadvice Comments, Docket No. RM19-15—
000, at 2 (Dec. 3, 2019); see also Ohio Commission
Energy Advocate Comments, Docket No. RM19-15—
000, at 3—4 (Dec. 3, 2019 (“[O]rganized wholesale
markets such as PJM have successfully attracted
new supplies and ensured resource adequacy
through a combination of fixed capacity rates and
variable energy rates such as the Commission is
proposing here. Fixing both the energy and the
capacity components of the QF power sales contract
is not necessary to attract new resources or to
appropriately compensate qualifying facilities.”).

329 See Order No. 872, 172 FERC {61,041 at P
340.

330 Cf. Environmental Action, 939 F.2d at 1064
(“[1]t is within the scope of the agency’s expertise
to make such a prediction about the market it
regulates, and a reasonable prediction deserves our
deference notwithstanding that there might also be
another reasonable view.”).

and other financial instruments can be
helpful for QFs to obtain financing, the
Commission did not suggest that all QFs
need such instruments to obtain
financing.331

177. We are not persuaded by Public
Interest Organizations’ argument that
states’ use of variable energy rates is a
dispositive cause of a drop in QF
development in particular states; it is
possible that such a decrease in QF
development was due to a variety of
reasons, such as non-PURPA-related
permitting, or PURPA-related reasons
that preceded the final rule, such as the
avoided capacity costs equaling zero,
which has been permissible under
Commission precedent.332 While we do
not in this proceeding invalidate any
state actions taken thus far, the final
rule and this order provide greater
emphasis that QFs are entitled to a fixed
capacity rate if the purchasing utility’s
avoided capacity costs exceed zero. If a
QF believes that a state is not
implementing these rules, then that QF
may seek relief in the appropriate
forum, which could include any one or
more of the following: (1) Initiating or
participating in proceedings before the
relevant state commission or governing
body; (2) filing for judicial review of any
state regulatory proceeding in state
court (under PURPA section 210(g)); or,
alternatively, (3) filing a petition for
enforcement against the state at the
Commission and, if the Commission
declines to act, later filing a petition
against the state in U.S. district court
(under PURPA section 210(h)(2)(B)).333

d. Requested Clarification of the Final
Rule

178. If the Commission does not grant
rehearing, Solar Energy Industries
request that the Commission clarify that
such “flexibility”’ offered by revised 18
CFR 292.304(d) is not available to any
state unless the purchasing electric
utility (1) has separately-stated avoided
energy and capacity rates on-file and (2)

331 See Order No. 872, 172 FERC {61,041 at P 345
(footnote omitted) (“[T]he Commission never
intended to suggest that hedging is cost-free or that
it would be appropriate for all QFs. The
commenters all agree that hedging is available for
at least some QFs. For such QFs, hedging can help
provide energy rate certainty if such certainty is
required for financing. To the extent that certainty
is required, then the cost of hedging is a part of the
cost of financing the project that PURPA requires
QF's to bear.”).

332 Public Interest Organizations Request for
Rehearing at 73-74.

333 See Policy Statement Regarding the
Commission’s Enforcement Role Under Section 210
of the Public Utility Regulatory Policies Act of 1978,
23 FERC { 61,304.

is complying with the data reporting
requirements of 18 CFR 292.302.334

i. Commission Determination

179. We grant Solar Energy Industries’
request for clarification that a state may
only use variable rates to set avoided
energy costs if the utility has fulfilled its
obligations to disclose avoided cost data
under 18 CFR 292.302. We do not find
the disclosure of such information
unreasonable as the Commission’s
PURPA Regulations already require its
disclosure.?35 In addition, although
electric utilities are required to disclose
this data generally, it is especially
important when a state has selected the
fixed capacity/variable energy rate
construct to ensure that QFs have this
data from the purchasing electric utility
to provide transparency with regard to
a utility’s avoided costs, i.e., to
understand what a utility’s cost are to
generate itself or purchase from another
source. Particularly in the context of a
state selecting a variable energy rate that
can change over the term of a QF
contract, ensuring that QFs have access
to such avoided cost data encourages QF
development.336

180. We deny Solar Energy Industries’
additional request that a utility must
have separately-stated avoided energy
and capacity rates on-file in order for a
state to set variable energy rates in QF
contracts. Solar Energy Industries has
not shown how having such rates on file
necessarily encourages the development
of QFs and, as explained below, likely
would be inconsistent with the
authority that PURPA grants the
states.337 Under PURPA, states are
permitted to determine avoided cost
rates differently among themselves (i.e.,
through adjudication, rulemaking, or
legislation).338 Requiring each utility to

334 Solar Energy Industries Request for Rehearing
and/or Clarification at 11.

335 See 18 CFR 292.302.

336 See Order No. 69, FERC Stats. & Regs. 130,128
at 30,868 (“[I]n order to be able to evaluate the
financial feasibility of a cogeneration or small
power production facility, an investor needs to be
able to estimate, with reasonable certainty, the
expected return on a potential investment before
construction of a facility. This return will be
determined in part by the price at which the
qualifying facility can sell its electric output. Under
292.304 of these rules, the rate at which a utility
must purchase that output is based on the utility’s
avoided costs, taking into account the factors set
forth in paragraph (e) of that section. Section
292.302 of these rules is intended by the
Commission to assist those needing data from
which avoided costs can be derived.”).

337 While we do not require this here, states may
choose to require that rates are on file.

338 See FERC v. Miss., 456 U.S. at 751 (“[A] state
commission may comply with the statutory
requirements [of PURPA section 210] by issuing
regulations, by resolving disputes on a case-by-case
basis, or by taking any other action reasonably
designed to give effect to FERC’s rules.”).
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have a stated rate on file (beyond
standard rates 339) may interfere with
states’ rights to determine a rate and the
flexibility provided in Order No. 872 to
set such rates. However, as noted above,
we are requiring the disclosure of the
data that would allow QF's to review any
rate that is set by a state, and the
disclosure of such data should
encourage the development of QFs.

5. Consideration of Competitive
Solicitations To Determine Avoided
Costs

181. In the NOPR, the Commission
proposed to revise the PURPA
Regulations in 18 CFR 292.304 to add
subsection (b)(8). In combination with
new subsection (e)(1), this subsection
would permit a state the flexibility to set
avoided cost energy and/or capacity
rates using competitive solicitations
(i.e., requests for proposals or RFPs),
conducted pursuant to appropriate
procedures.340

182. The Commission recognized that
one way to enable the industry to move
toward more competitive QF pricing is
to allow states to establish QF avoided
cost rates through a competitive
solicitation process. The Commission
previously has explored this issue. In
1988, the Commission issued a notice of
proposed rulemaking proposing to
adopt regulations that would allow
bidding procedures to be used in
establishing rates for purchases from
QF's.341 That rulemaking proceeding,
along with several related proceedings,
ultimately was withdrawn as overtaken
by events in the industry.342

183. Since then, in 2014, the
Commission held, with respect to a
particular competitive solicitation, that
an electric utility’s obligation to
purchase power from a QF under a LEO
could not be curtailed based on a failure
of the QF to win an only occasionally-
held competitive solicitation.343 In a

339 See 18 CFR 292.304(c).

340NOPR, 168 FERC {61,184 at P 82.

341 Regulations Governing Bidding Programs, 53
FR 9324 (Mar.22, 1988), FERC Stats. & Regs.
932,455 (1988) (cross-referenced at 42 FERC
61,323) (Bidding NOPR); see also Administrative
Determination of Full Avoided Costs, Sales of Power
to Qualifying Facilities, and Interconnection
Facilities, 53 FR 9331 (Mar.22, 1988), FERC Stats.

& Regs. 132,457 (1988) (cross-referenced at 42
FERC { 61,324) (ADFAC NOPR).

342 See Regulations Governing Bidding Programs,
64 FERC {61,364 at 63,491-92 (1993) (terminating
Bidding NOPR proceeding); see also Administrative
Determination of Full Avoided Costs, Sales of Power
to Qualifying Facilities, and Interconnection
Facilities, 84 FERC {61,265 (1998) (terminating
ADFAC NOPR proceeding).

343 See, e.g., Hydrodynamics, Inc., 146 FERC
161,193, at PP 31-35 (2014) (Hydrodynamics).
Competitive solicitation processes have been used
more recently in a number of states, including
Georgia, North Carolina, and Colorado. Georgia’s

separate proceeding involving a
different competitive solicitation, the
Commission declined to initiate an
enforcement action where the state
competitive solicitation was an
alternative to a PURPA program.344

184. Given this precedent, in the
NOPR, the Commission proposed to
amend its regulations to clarify that a
state could establish QF avoided cost
rates through an appropriate
competitive solicitation process.
Consistent with its general approach of
giving states flexibility in the manner in
which they determine avoided costs, the
Commission did not propose in the
NOPR to prescribe detailed criteria
governing the use of competitive
solicitations as tools to determine rates
to be paid to QFs, as well as to
determine other contract terms. The
Commission stated that states arguably
may be in the best position to consider
their particular local circumstances,
including questions of need, resulting
economic impacts, amounts to be
purchased through auctions, and related
issues.345

185. Nevertheless, in considering
what constitutes proper design and
administration of a competitive
solicitation, in the NOPR, the
Commission found it was appropriate to
establish certain minimum criteria
governing the process by which
competitive solicitations are to be
conducted in order for a competitive
solicitation to be used to set QF rates.
In that regard, the Commission noted
that it has addressed competitive
solicitations in prior orders in a number
of contexts that provide potential
guidance to states and others. For
example, the Commission’s policy for
the establishment of negotiated rates for
merchant transmission projects,346 the
Bidding NOPR, and the Hydrodynamics
case 347 all suggest factors that could be

competitive solicitation process is described at Ga.
Comp. R. & Regs. 515-3—4.04(3) (2018). North
Carolina’s competitive solicitation process is
described at 4 N.C. Admin. Code 11.R8-71 (2018).
Colorado’s competitive solicitation process is
described at sPower Development Co., LLC v.
Colorado Pub. Utils. Comm’n, 2018 WL 1014142 (D.
Colo. Feb. 22, 2018).

344 Winding Creek Solar LLC, 151 FERC {61,103,
reconsideration denied, 153 FERC {61,027 (2015).
But see Winding Creek Solar LLC v. Peterman, 932
F.3d 861 (9th Cir. 2019).

345 NOPR, 168 FERC {61,184 at P 86.

346 Id. P 87 (citing Allocation of Capacity on New
Merchant Transmission Projects and New Cost-
Based, Participant-Funded Transmission Projects,
142 FERC {61,038 (2013)).

347 Id. (citing Hydrodynamics, 146 FERC 61,193
at P 32 n.70 (citing Bidding NOPR, FERC Stats. &
Regs. 32,455 at 32,030—42)). The Commission
noted that, while QFs not awarded a contract
pursuant to an competitive solicitation would retain
their existing PURPA right to sell energy as
available to the electric utility, if the state has

considered in establishing an
appropriate competitive solicitation that
is conducted in a transparent and non-
discriminatory manner.348

186. As proposed in the NOPR, these
factors included, among others: (a) An
open and transparent process; (b)
solicitations should be open to all
sources to satisfy the purchasing electric
utility’s capacity needs, taking into
account the required operating
characteristics of the needed
capacity; 349 (c) solicitations conducted
at regular intervals; (d) oversight by an
independent administrator; and (e)
certification as fulfilling the above
criteria by the state regulatory authority
or nonregulated electric utility. The
Commission proposed that a state may
use a competitive solicitation to set
avoided cost energy and capacity rates,
provided that such competitive
solicitation process is conducted
pursuant to procedures ensuring the
solicitation is transparent and non-
discriminatory. The Commission
proposed that such a competitive
solicitation must be conducted in a
process that includes, but is not limited
to, the factors identified above which
would be set forth in proposed
subsection (b)(8).35°

187. In addition, the Commission
sought comment on whether it should
provide further guidance on whether,
and under what circumstances, a
competitive solicitation can be used as
a utility’s exclusive vehicle for
acquiring QF capacity.351

188. In the final rule, the Commission
adopted the NOPR proposal to revise
the PURPA Regulations to explicitly
permit a state the flexibility to set
avoided energy and/or capacity rates
using competitive solicitations (i.e.,
RFPs) conducted pursuant to
appropriate procedures in a transparent
and non-discriminatory manner. The
Commission stated that the primary

concluded that such QF capacity puts tendered
after an competitive solicitation was held are ‘“not
needed,” the capacity rate may be zero because an
electric utility is not required to pay a capacity rate
for such puts if they are not needed. Id. P 87 n.135
(citing Hydrodynamics, 146 FERC {61,193 at P 35
(referencing City of Ketchikan, 94 FERC at 62,061
(“[Alvoided cost rates need not include the cost for
capacity in the event that the utility’s demand (or
need) for capacity is zero. That is, when the
demand for capacity is zero, the cost for capacity
may also be zero.”))).

348 Id

349 Id. (citing 18 CFR 292.304(e); Windham Solar,
157 FERC {61,134 at PP 5-6).

350 Id.

351 d. P 88. The Commission proposed that, even
if a competitive solicitation were used as an
exclusive vehicle for an electric utility to obtain QF
capacity, QFs that do not receive an award in the
competitive solicitation would be entitled to sell
energy to the electric utility at an as-available
avoided cost energy rate. Id. P 88 n.137.
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feature of a transparent and non-
discriminatory competitive solicitation
is that a utility’s capacity needs are
open for bidding to all capacity
providers, including QF and non-QF
resources, on a level playing field. The
Commission found that this level
playing field ensures that any QF’s
capacity rates that result from the
competitive solicitation are just and
reasonable and non-discriminatory
avoided cost rates.352

189. Consistent with its general
approach of giving states flexibility in
the manner in which they determine
avoided costs, the Commission did not
prescribe detailed criteria governing the
use of competitive solicitations as tools
to determine rates to be paid to QFs and
to determine other contract terms. The
Commission found that states are in
arguably the best position to consider
their particular local circumstances,
including questions of need, resulting
economic impacts, amounts to be
purchased through auctions, and related
issues.353

190. However, as in the NOPR, the
Commission in the final rule found it
appropriate to establish certain
minimum criteria governing the process
by which competitive solicitations are
to be conducted in order for a
competitive solicitation to be used to set
QF rates. The Commission found that,
in order to use the results of a
competitive solicitation to set avoided
cost rates, the competitive solicitation
must be conducted in a transparent and
non-discriminatory manner. Such a
competitive solicitation must be
conducted in a process that includes,
but is not limited to, the following
factors: (i) The solicitation process is an
open and transparent process that
includes, but is not limited to, providing
equally to all potential bidders
substantial and meaningful information
regarding transmission constraints,
levels of congestion, and
interconnections, subject to appropriate
confidentiality safeguards; (ii)
solicitations must be open to all sources,
to satisfy that purchasing electric
utility’s capacity needs, taking into
account the required operating
characteristics of the needed capacity;
(iii) solicitations are conducted at
regular intervals; (iv) solicitations are
subject to oversight by an independent
administrator; and (v) solicitations are
certified as fulfilling the above criteria
by the relevant state regulatory authority
or nonregulated electric utility through
a post-solicitation report.354

352 Order No. 872, 172 FERC {61,041 at P 411.
353 [d. P 412.
354 [d. P 427.

191. The Commission affirmed that
such competitive solicitations must be
conducted in a process that includes,
but is not limited to, the factors
identified above that will be set forth in
18 CFR 292.304(b)(8). The Commission
explained that the final rule does not
undo any competitive solicitations
conducted prior to the effective date of
the final rule that may not have met
these criteria. The Commission
described the final rule as applying only
to competitive solicitations conducted
after the effective date of the final
rule.355 The Commission also stated that
it will presume that any future
competitive solicitation that does not
comply with the factors adopted in the
final rule does not comply with the
Commission’s regulations implementing
PURPA 356

192. The Commission explained that,
more generally, it supports the use of
competitive solicitations as a means to
foster competition in the procurement of
generation and to encourage the
development of QFs in a way that most
accurately reflects a purchasing utility’s
avoided costs. The Commission further
explained that allowing QFs to compete
to provide capacity and energy needs,
through a properly administered
competitive solicitation, may help
ensure an accurate determination of the
purchasing electric utility’s avoided cost
and therefore result in prices meeting
the PURPA'’s statutory requirements.
The Commission found that it is
reasonable for states to choose to require
QF's to be responsive to price signals as
to where and when capacity is needed.
The Commission expressed its belief
that a properly administered
competitive solicitation can help
provide such price signals.357

193. The Commission also clarified
that, if a utility acquires all of its
capacity through properly conducted
competitive solicitations (using the
factors described above) and does not
add capacity through self-building and
purchasing power from other sources
outside of such solicitations, the
competitive solicitations could be the
exclusive vehicle for the purchasing
electric utility to pay avoided capacity
costs from a QF. In this situation, using
properly conducted competitive
solicitations as the exclusive vehicle to
determine the purchasing electric
utility’s avoided cost capacity rates
would allow QFs a chance to compete
to provide the utility’s capacity needs
on a level playing field with the utility.
The Commission clarified that it is up

355 Id. P 414.
356 Id. P 428.
357 Id. P 416.

to the states to determine whether to
require that a utility’s total planned self-
build and power purchase options must
compete in the competitive solicitations
and declined to direct such a
requirement.358

194. The Commission determined
that, if a state decides to require utility
self-build and power purchase options
to participate in competitive
solicitations, then a QF that does not
obtain an award in a competitive
solicitation would have no right to an
avoided cost capacity rate more than
zero because the utility’s full capacity
needs would have been met by the
competitive solicitation.359 However,
the Commission determined that QFs
would continue to have the right to put
energy to the utility at the as-available
avoided cost energy rate because the
purchasing utility will still be able to
avoid incurring the cost of generating
energy even when it does not need new
capacity.360

195. The Commission also determined
that, if the state does not require utility
self-build and purchase options to
participate in competitive solicitations,
then QFs that lose in a competitive
solicitation still may have the right to
avoided cost capacity rates more than
zero if the state determines that the
utility still has capacity needs after the
competitive solicitation that otherwise
could be met through the utility’s self-
build or purchase options.361

196. The Commission affirmed that,
when capacity is not needed, the
avoided capacity cost rate can be
zero.3%2 The Commission described how
competitive solicitations conducted
pursuant to the rules adopted in the
final rule that are held whenever
capacity is needed provide QFs a level
playing field on which to compete to
sell capacity. The Commission
explained that this approach further
shields purchasing electric utilities from
situations like those explained by Xcel,
where QFs could simply sit out the
competitive solicitation process (or
participate but not have their bids
accepted), but then seek to sell capacity

358 Id, P 421.

359 The Commission stated that this would be
consistent with City of Ketchikan, 94 FERC at
62,061 (“[A]voided cost rates need not include the
cost for capacity in the event that the utility’s
demand (or need) for capacity is zero. That is, when
the demand for capacity is zero, the cost for
capacity may also be zero.”).

360 Order No. 872, 172 FERC {61,041 at P 422.

361]d. P 423.

362 City of Ketchikan, 94 FERC at 62,061
(“[Alvoided cost rates need not include the cost for
capacity in the event that the utility’s demand (or
need) for capacity is zero. That is, when the
demand for capacity is zero, the cost for capacity
may also be zero.”).
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to the purchasing electric utility and to
receive a separate higher
administratively-determined avoided
cost rate including an avoided cost
capacity rate, and even potentially
displace non-QF competitive
solicitation winners.363 The
Commission found that this approach
benefits ratepayers because allowing
QF's to compete in properly conducted,
competitive solicitations that are held
whenever capacity is needed allows the
purchasing utility to obtain needed
capacity efficiently. The Commission
clarified, however, that the competitive
solicitation is not to be a means to
determine a QF’s right to put as-
available energy to the utility. Rather,
the competitive solicitation can be the
means to determine what, if any, rate
the QF will be paid for capacity.364

197. The Commission C{)arified that
competitive solicitations must also be
conducted in accordance with the
Allegheny principles under which the
Commission evaluates a competitive
solicitation: (1) Transparency, a
requirement that the solicitation process
be open and fair; (2) definition, a
requirement that the product, or
products, sought through the
competitive solicitation be precisely
defined; (3) evaluation, a requirement
that the evaluation criteria be
standardized and applied equally to all
bids and bidders; and (4) oversight, a
requirement that an independent third
party design the solicitation, administer
bidding, and evaluate bids prior to
selection.365

198. The Commission also revised the
proposed language in 18 CFR
292.304(d)(8)(i) to clarify that
participants must be provided with
substantial and meaningful information
regarding transmission constraints,
levels of congestion, and
interconnections, subject to appropriate
confidentiality safeguards. The
Commission found that it is important
that all participants in the competitive
solicitation have access to these data as
a necessary predicate for a
nondiscriminatory competitive
solicitation process and that requiring
that this information be provided will
help ensure that a competitive
solicitation is open and transparent.366

199. The Commission also clarified
that the requirement that the
competitive solicitation process be open
and transparent includes that the
electric utility provide the state

363 See Xcel Comments, Docket No. RM19-15—
000, at 2-3, 9-10 (Dec. 3, 2019).

364 Order No. 872, 172 FERC {61,041 at P 424.

365 Allegheny Energy, 108 FERC {61,082 at P 18.

366 Order No. 872, 172 FERC {61,041 at P 431.

commission, and make available for
public inspection, a post-solicitation
report that: (1) Identifies the winning
bidders; (2) includes a copy of any
reports issued by the independent
evaluator; and (3) demonstrates that the
solicitation program was implemented
without undue preference for the
interests of the purchasing utility or its
affiliates. The Commission found this
post-solicitation report requirement to
be consistent with the requirement that
competitive solicitations be open and
transparent, not only to ensure that
utilities are not discriminating against
QFs, but also to help all stakeholders
and the public at large better understand
the utility’s competitive solicitation
processes and thus to be confident in
the fairness of the process and of the
results.367

200. The Commission declined to be
overly prescriptive as to what
constitutes an “independent
administrator,” responsible for
administering the competitive
solicitation. The Commission clarified
that the independent administrator must
be an entity independent from the
purchasing electric utility in order to
help ensure fairness. Whether called an
independent administrator or a third-
party consultant, the Commission stated
that the substantive requirement is that
the competitive solicitation not be
administered by the purchasing electric
utility itself or its affiliates, but by a
separate, unbiased, and unaffiliated
entity not subject to being influenced by
the purchasing utility.368

201. The Commission declined to add
any additional requirements for
competitive solicitations, given that
states may be in the best position to
consider their particular local
circumstances. The Commission found
that the guidelines adopted in the final
rule, in conjunction with the Allegheny
principles and other clarifications,
provide an adequate framework for
competitive solicitations to be
conducted efficiently, transparently and
in a nondiscriminatory manner.369

202. Regarding facilities not designed
primarily to sell electricity to the
purchasing electric utility, such as
waste-to-power small power production
facilities and cogeneration facilities, the
Commission found that an exemption
from competitive solicitation processes
is unnecessary. The Commission did not
exempt small power production
facilities from the competitive
solicitation process and was not
persuaded that such an exemption is

367 Id. P 432.
368 d. P 435.
369 Id. P 437.

appropriate given that exempting large
classes of small power producers could
frustrate the price discovery function of
the competitive solicitation. The
Commission clarified, however, that
QFs with capacity of 100 kW or less
already are entitled to standard rates
regardless of whether they compete in a
competitive solicitation, and the final
rule did not change that regulation.370

i. Requests for Rehearing

203. Northwest Coalition argues that
allowing states to use competitive
solicitations to be the exclusive means
of securing a long-term PPA to sell
energy and/or capacity is arbitrary,
capricious, and not in accordance with
law.371

204. Northwest Coalition notes that
PURPA section 210(a) requires that the
Commission’s rules must “encourage”
QFs and must “‘require electric utilities
to offer to . . . purchase electric energy
from such facilities.” 372 Northwest
Coalition argues that, while the term
“electric energy” is not defined in the
statute, the phrase’s context within the
statutory scheme unambiguously
confirms that electric energy includes
both energy and capacity, meaning that
the Commission’s rules must require
utilities to purchase energy and capacity
made available by QFs.373 Northwest
Coalition asserts that, following the
enactment of PURPA, the Commission
interpreted this language in Order No.
69 to mean that the statutory phrase
“electric energy’”” must include both
energy and capacity.374 Northwest
Coalition contends that the final rule
does not provide any basis to change the
Commission’s longstanding
interpretation of PURPA section 210(a)
that requires electric utilities to
purchase all energy and capacity made
available by QFs.375

205. Northwest Coalition relies on the
U.S. Court of Appeals for the Ninth
Circuit’s invalidation of the California
Commission’s Re-Mat competitive
solicitation program, which found that
under the Re-Mat program, “‘a utility
could purchase less energy than a QF
makes available, an outcome forbidden
by PURPA.” 376 Northwest Coalition
argues that, because the same problem
exists with the final rule’s exclusive use
of competitive solicitations to offer to
buy capacity from QF's, allowing states

370 See 18 CFR 292.304(c).

371 Northwest Coalition Request for Rehearing at
39.

372 ]d. at 40 (citing 16 U.S.C. 824a—3(a)(2)).

373 Id

374 Id. at 40-41.

375 Id. at 41.

376 Id. at 41-42 (citing Winding Creek Solar LLC
v. Peterman, 932 F.3d at 865).
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to refuse to require electric utilities to
offer to purchase capacity from QFs
violates the statutory requirement that
utilities offer to purchase all capacity
made available from QFs.377

206. Northwest Coalition asserts that
PURPA section 210(a) requires that the
Commission design its rules
implementing the statutory must-
purchase obligation in such a manner
that those rules will encourage the
development of QFs, adding that
allowing utilities to evade the
mandatory purchase obligation through
the exclusive use of competitive
solicitations that utility-owned
resources commonly win is inconsistent
with statutory requirements.378

207. Northwest Coalition contends
that the final rule arbitrarily fails to
acknowledge the Commission’s own
precedent and therefore does not
constitute reasoned decision making.379
Northwest Coalition points to
Hydrodynamics, in which the
Commission rejected the “Montana
Rule,” which imposed a “competitive
solicitation process as the only means
by which a QF greater than 10 MW can
obtain long-term avoided cost rates.” 380
Northwest Coalition also points to
Windham Solar LLC, in which the
Commission confirmed that it has held
“‘a state regulation to be inconsistent
with PURPA and the PURPA regulations
‘to the extent that it offers the
competitive solicitation process as the
only means by whicha QF . . . can
obtain long term avoided cost
rates.””” 381 Northwest Coalition argues
that, under Commission precedent,
“regardless of whether a QF has
participated in a request for proposal,
that QF has the right to obtain a legally
enforceable obligation.” 382 Northwest
Coalition claims that the final rule’s
reasoning for allowing states to use
competitive solicitations as a substitute
for long-term PURPA contracts does not
acknowledge these precedents or
explain how the use of competitive
solicitations could still comply with the
statute.383 Northwest Coalition argues
that, aside from generally averring it
expects competitive solicitations will be
fair with the newly adopted criteria, the
final rule does not cite evidence
suggesting that competitive solicitations
will provide an adequate mechanism for

377 Id. at 42.

378 Id'

379 Id‘

380 Id. at 43 (citing Hydrodynamics, 146 FERC
161,193 at P 33).

381 [d. (citing Windham Solar, 156 FERC {61,042,
at P 5 (2016) (Windham Solar)).

382 [d. (citing Windham Solar, 156 FERC {61,042
at P 5).

383 Id, at 43—44.

QFs to sell energy and capacity or any
other basis to overrule Commission
precedent and therefore is arbitrary and
capricious.384

208. Northwest Coalition asserts that
the final rule relies on insufficient
evidence to conclude that exclusive use
of competitive solicitations will
encourage QFs.385 First, Northwest
Coalition contends that the
Commission’s decision fails to address
multiple commenters’ concerns with
inherent bias in utility-run competitive
solicitations and the difficulty and
complexity of designing competitive
solicitations that are fair to independent
bidders, especially in regions with
vertically integrated utility structures
like the Pacific Northwest.386 Northwest
Coalition argues that, given the evidence
submitted concerning competitive
solicitations in the Northwest, the
Commission is required to conduct a
more meaningful investigation and
inquiry into the subject before it could
rationally conclude that it has now
developed bidding criteria that would
suffice to justify denial of an LEO to any
QF.387

209. Northwest Coalition claims that
the Commission fails to explain why it
rejected more restrictive criteria
proposed by parties but not included in
the final rule. As an example, Northwest
Coalition points to the Commission’s
failure to discuss in the final rule its
additional proposed criteria for any RFP
process to overcome inherent utility-
ownership bias: (1) Require that the RFP
include no utility-ownership options; or
(2) if utility-owned generation may
result, the RFP must be (i) administered
and scored (not just overseen by an
independent evaluator) by a qualified
independent party, not the utility, (ii)
any utility or affiliate ownership bid
must be capped at its bid price and not
allowed traditional cost plus ratemaking
treatment, and (iii) the product sought,
minimum bidding criteria, and detailed
scoring criteria must be made known to
all parties at the same time, i.e., the
utility or affiliate may not have an
informational advantage in the RFP.
Northwest Coalition asserts that, while
the final rule adopted a requirement for
independent third-party design and
administration of the RFP, it rejected the
rest of its proposals without
discussion.388

210. Northwest Coalition contends
that the final rule also ignores the lack

384 Id, at 44.

385 Id.

386 [d. (citing NIPPC, CREA, REC, and OSEIA
Comments, Docket No. RM19-15-000, at 13-25,
66—67 (Dec. 3, 2019)).

387 Id. at 44—45.

388 [d, at 45.

of reasonable enforcement for the
proposed exclusive use of competitive
solicitations.389 Northwest Coalition
argues that the final rule established a
process that only allows QF advocates
to challenge competitive solicitations
after the fact, when it is too late to
correct the harm caused by the utility’s
reliance on the competitive solicitation
process as a basis to refuse to contract
with QFs in the interim.390

211. Northwest Coalition asserts that
the final rule relies on insufficient
evidence that small QFs and those
primarily engaged in a business other
than power production (e.g., irrigation
districts and waste-to-power facilities)
can succeed in the type of all-source
competitive solicitation identified in the
final rule.391 Northwest Coalition
contends that the final rule summarily
declines to adopt any exceptions other
than a statement that 100 kW and
smaller QFs can still obtain standard
rates 392 without a meaningful
explanation, which fails to encourage
such QFs, in contravention of
PURPA.393

212. Mr. Mattson asserts that a QF
should not have to compete in a
competitive solicitation with coal and
natural gas generators where the utility
is selling their excess energy.39¢ Mr.
Mattson alleges that requiring a QF to
accept the competitive solicitation
process to sell its capacity is a violation
of the “constitutional law right to
contract.” 395 Mr. Mattson argues that
QF's should have the right to a capacity
payment if a capacity reduction will
occur and the right to sell their capacity
in the market.396

213. Public Interest Organizations
contend that the competitive solicitation
provisions are arbitrary and capricious,
unless the Commission clarifies that the
solicitation only sets the full avoided
energy costs for QFs when the utility
procures all energy through
solicitation.397 Public Interest
Organizations claim that the final rule
does not require a state or non-regulated
utility which uses a competitive
solicitation process to determine the
price for QF energy and/or capacity
rates to also determine that the price

389 [d, at 46.

390 Id'

391 Id‘

392]d. (citing Order No. 872, 172 FERC {61,041
at P 440).

393 Id, at 46—47.

394 Mr. Mattson Motion for Time,
Reconsideration, and Request Answers at 1.

395[d. at 1.

396 Id, at 1.

397 Public Interest Organizations Rehearing
Request at 10.
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reflects the utility’s avoided cost.398
Public Interest Organizations assert that
18 CFR 292.304(b)(8) not only requires
that a utility procure all capacity
through competitive solicitations to
satisfy its capacity requirement but also
assumes that such competitive
solicitation results reflect the full
avoided energy cost without similarly
requiring the purchasing electric utility
to acquire all energy requirements
through competitive solicitation.399
Public Interest Organizations allege that
QFs are discriminated against in
circumstances in which the competitive
solicitation price is lower than the cost
of energy produced or acquired by the
utility outside the solicitation
process.490 Public Interest Organizations
argue that, while the final rule appears
to agree that out-of-market acquisitions
preclude competitive solicitation from
setting the avoided cost price, the
regulation only imposes limitations on
the use of competitive solicitations in
the capacity context.401

ii. Commission Determination

214. We find no merit in the
competitive solicitation arguments on
rehearing. As an initial matter, we
emphasize that the competitive
solicitation framework adopted in the
final rule: (1) Harmonizes the
Commission’s precedent on competitive
solicitations; (2) establishes transparent
and non-discriminatory procedural
protections for and encourages the
development of QFs; and (3) provides
price discovery that may better
determine a purchasing utility’s avoided
cost rates.

215. We disagree with Northwest
Coalition’s arguments that the final rule
goes against Commission precedent in
Hydrodynamics and Windham Solar
and essentially eliminates the
mandatory purchase obligation for QF
capacity. In those cases, the
Commission found the states’ decisions
inconsistent with PURPA because the
competitive solicitations were not
regularly held.402 In contrast, the

398 Id. at 100.

399 Id

400 Id.

401[d. at 101.

402 n Hydrodynamics, which the Commission
quoted in Windham Solar, the Commission found
relevant the fact that the Montana Commission’s
competitive solicitation were not held at regular
intervals. See Hydrodynamics, 146 FERC 61,193
at P 32 (emphasis added) (“[W]e find that requiring
a QF to win a competitive solicitation as a
condition to obtaining a long-term contract imposes
an unreasonable obstacle to obtaining a legally
enforceable obligation particularly where, as here,
such competitive solicitations are not regularly
held.”); id. P 33 (emphasis added) (‘“The Montana
Rule creates, as well, a practical disincentive to
amicable contract formation because a utility may

Commission in the final rule found that
a properly run solicitation must be held
at regular intervals, in which a utility’s
capacity needs are open for bidding to
all capacity providers, including QF and
non-QF resources, which is a level
playing field for QFs to provide
capacity.

216. If a state does not require utility
self-build and purchase options to
participate in competitive solicitations,
then QFs that lose still may have the
right to avoided cost capacity rates more
than zero if the state determines that the
utility still has capacity needs.493 The
Commission has already determined,
and affirmed in the final rule, that
capacity rates can be zero.#0¢ The
possibility of a zero capacity rate does
not mean that the Commission has
determined that utilities have no
obligation to purchase capacity from
QFs. It just means that, under our
precedent, if a purchasing utility avoids
no capacity costs due to the QF
purchase, then the avoided cost for
capacity will be zero. As we mentioned
above, Northwest Coalition has
conflated avoided energy costs with
long-term power purchase agreements.
Long-term avoided costs necessarily
represent a utility’s avoided capacity
costs, and the Commission described
how competitive solicitations could be
“exclusive” means for obtaining a
capacity rate, not an energy rate.

217. Under the final rule, even if a QF
loses a competitive solicitation where
the state requires utility self-build and
purchase options to participate, it is still
entitled to an energy rate outside of the
competitive solicitation and would
receive a capacity rate of zero, which is
already permitted under Commission
precedent where the purchasing utility’s
avoided cost capacity value is zero.405
The final rule, which largely adopted

refuse to negotiate with a QF at all, and yet the
Montana Rule precludes any eventual contract
formation where no competitive solicitation is
held.”’); Windham Solar, 156 FERC {61,042 at P 5
(citing Hydrodynamics, 146 FERC 61,193 at PP
32-33).

403 See Order No. 872, 172 FERC {61,041 at PP
421-23.

404 See City of Ketchikan, 94 FERC at 62,061.

405 See supra PP 194-196; see also Order No. 872,
172 FERC {61,041 at P 421 (“The Commission
clarifies that, if a utility acquires all of its capacity
through properly conducted competitive
solicitations (using the factors described above),
and does not add capacity through self-building and
purchasing power from other sources outside of
such solicitations, the competitive solicitations
could be the exclusive vehicle for the purchasing
electric utility to pay avoided capacity costs from
a QF. In this situation, using properly conducted
competitive solicitations as the exclusive vehicle to
determine the purchasing electric utility’s avoided
cost capacity rates would allow QFs a chance to
compete to provide the utility’s capacity needs on
a level playing field with the utility.”).

the NOPR, also provides procedural
protections that the Commission has
already indicated are prerequisites to
competitive solicitations while allowing
for a competitive solicitation, under
certain conditions, to be a state’s
exclusive vehicle for setting QF capacity
rates.2%6 The final rule therefore merely
harmonizes, rather than overrules, that
prior precedent.

218. We also disagree with Northwest
Coalition’s argument that the final rule
does not encourage QFs. Using
competitive solicitations encourages the
development of QFs by providing them
a price both consistent with a
competitive market and more accurately
reflecting a purchasing utility’s avoided
costs of capacity. The procedural
protections the Commission has
adopted for conducting competitive
solicitations protect QFs from auctions
that only benefit the utility’s self-build
because the QF is still entitled to a
capacity rate that may exceed zero if the
utility’s self-build is not included in the
competitive solicitation. Furthermore,
the competitive solicitation regulation
helps ensure that states can set QF rates
no higher than avoided costs while
guaranteeing QFs’ rights to sell capacity
and energy.497 In addition, while a
competitive solicitation may be the
exclusive forum for establishing avoided
cost capacity rates, once a state has
determined that the competitive
solicitation set avoided capacity costs
(even if they equal zero), there is no
infringement on QFs’ rights, and the
rule does not allow a utility to evade its
purchase obligation.

219. We also disagree with Northwest
Coalition’s argument that the
Commission fails to address multiple
commenters’ concerns about inherent
bias in utility-run competitive
solicitations, especially in regions with
vertically integrated utility structures
like the Pacific Northwest. The final
rule described practices that cannot be
used and incorporated into the
Commission’s regulations a requirement
for independent administration and
review to prevent the exercise of any
utility bias. The Commission will not
assume that failure to hold an
acceptable competitive solicitation in
the past will prevent the establishment
of an acceptable solicitation in the
future given the guard rails for
independent administration and review
the Commission has now required
through the final rule. Indeed, the new
rules are designed to ensure that future

406 See Order No. 872, 172 FERC {61,041 at P 363
(describing NOPR as citing Hydrodynamics, 146
FERC {61,193 at PP 31-35).

407 See id. P 416.
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competitive solicitations are not biased
in favor of the purchasing utility.
Northwest Coalition’s concerns that this
new competitive solicitation framework
will leave QFs without a contract while
they challenge the process or results of
a competitive solicitation is misplaced.
This framework is not meaningfully
different from administrative
determinations of avoided costs,
wherein a QF might not receive a
contract until it has exhausted
administrative or judicial processes.

220. Northwest Coalition argues that
the Commission failed to explain why it
rejected more restrictive criteria
proposed by parties, including some of
Northwest Coalition’s own suggestions.
The Commission weighed and
considered all proposed criteria in
determining which criteria to adopt. We
explain below why the Commission did
not adopt Northwest Coalition’s
proposed criteria.

221. First, Northwest Coalition
proposed that the Commission require
that the competitive solicitation include
no utility-ownership options. The
Commission did not adopt this criterion
because precluding utility ownership
from competitive solicitations or
limiting how a utility could bid does not
provide the price discovery benefit of
competitive solicitations.

222. Second, Northwest Coalition
proposed that, if utility-owned
generation may result from the
competitive solicitation, the competitive
solicitation must be (1) administered
and scored (not just overseen by an
independent evaluator) by a qualified
independent party, not the utility, (2)
any utility or affiliate ownership bid
must be capped at its bid price and not
allowed traditional cost plus ratemaking
treatment, and (3) the product sought,
minimum bidding criteria, and detailed
scoring criteria must be made known to
all parties at the same time (i.e., the
utility or affiliate may not have an
informational advantage in the RFP).408

223. With regard to Northwest
Coalition’s proposed criterion for an
independent administrator, as noted
above, the Commission “decline[d] to be
overly prescriptive as to what
constitutes an ‘independent
administrator.’”” 409 Although this
finding in the final rule had to do with
whether the Commission required an
“independent administrator” or a “third
party consultant,” the Commission
stated that the “substantive requirement
of this factor is that the competitive

408 Northwest Coalition Request for Rehearing at
45 (citing NIPPC, CREA, REC, OSEIA Comments,
Docket No. RM19-15-000 at 67 (Dec. 3, 2019)).

409 Order No. 872, 172 FERC {61,041 at P 435.

solicitation not be administered by the
purchasing electric utility itself or its
affiliates, but rather by a separate,
unbiased, and unaffiliated entity not
subject to being influenced by the
purchasing utility.” 410 We continue to
believe that we should not be overly
prescriptive, but expect states to design
competitive solicitations that meet these
criteria in a transparent and non-
discriminatory manner. To that end, we
grant Northwest Coalition’s request that
a competitive solicitation should be
administered and scored by an
independent entity. We conclude that
this requirement is consistent with our
efforts to ensure a fair competitive
solicitation and the criteria we
established in the final rule pursuant to
the Allegheny factors.411

224. Regarding Northwest Coalition’s
proposal that any utility or affiliate
ownership bid must be capped at its bid
price and not allowed traditional cost-
plus ratemaking treatment, we decline
to adopt this criterion on rehearing. The
Commission does not have any
jurisdiction to dictate how electric
utility retail rates should be set. Instead,
it is the responsibility of retail
regulators to establish the retail rates
associated with an award to a utility
resulting from a competitive
solicitation. And to the extent that
Northwest Coalition is arguing that QFs
are entitled to cost plus ratemaking,
Congress has already determined that
QFs are not entitled to the same rate
recovery as purchasing utilities. With
regard to Northwest Coalition’s proposal
that the product sought, minimum
bidding criteria, and detailed scoring
criteria must be made known to all
parties at the same time, we find that
these requests should already be
addressed in the factors adopted by the
Commission here, including the first
factor, that the process be open and
transparent, and the fifth factor, which
includes the requirement of a post-
solicitation report.#12 We note that our
inclusion of the Allegheny principles
also addresses the concerns underlying
this proposal.

225. We disagree with Northwest
Coalition’s argument that the final rule
ignores the lack of reasonable
enforcement. If a QF believes that it was

410 Id'

411 See Allegheny Energy, 108 FERC {61,082 at P
22 (“[Aln independent third party should design
the solicitation, administer bidding, and evaluate
bids prior to the company’s selection.”).

412 See Order No. 872, 172 FERC {61,041 at P 432
(stating that a report must ““(1) [identify] the
winning bidders; (2) [include] a copy of any reports
issued by the independent evaluator; and (3)
[demonstrate] that the solicitation program was
implemented without undue preference for the
interests of the purchasing utility or its affiliates”).

improperly excluded from a competitive
solicitation or lost a competitive
solicitation that did not meet the criteria
in the final rule, the QF may bring an
enforcement action to the Commission
or other appropriate fora. Further, the
final rule more clearly establishes how
states must run their auctions, and we
do not presume at this juncture that
states will fail to follow these new rules.
If the Commission or a court finds that

a competitive solicitation violates these
criteria, then a remedy may be
warranted, for example a court may
decide to require a state to provide a
specific rate to a QF or re-run the
competitive solicitation pursuant to
those criteria.

226. We also disagree with Northwest
Coalition’s argument that the final rule
relies on insufficient evidence that
small QFs and those primarily engaged
in a business other than power
production (e.g., irrigation districts and
waste-to-power facilities) can succeed in
the type of all-source competitive
solicitation identified in the rule. We
find that it may be difficult to define
which entities could qualify for this
exemption and that this exemption may
defeat the price discovery benefits of
including these entities in competitive
solicitations. We believe that a fairly
administered competitive solicitation is
a more accurate reflection of a
purchasing electric utility’s avoided
energy and capacity costs. Moreover, in
addition to the requirement to provide
standard rates for QFs 100 kW and
below, states already have discretion to
set that standard rate threshold above
100 kW. Removing their discretion to
determine which entities must
participate in competitive solicitations
may undermine the price discovery
benefit of competitive solicitations.

227. We disagree with Public Interest
Organizations’ claim that the final rule
does not address its argument that
Nevada’s competitive solicitation
process is unfair because it limits to QFs
to meet a small, segregated portion of
the utility’s energy and unmet capacity
requirements. The final rule does not
apply to competitive solicitations, like
the one in Nevada, that occurred prior
to the effective date of the final rule. For
that reason, the Commission did not
address Public Interest Organizations’
concerns with the Nevada process in the
final rule, nor will we do so here.*13

413 See id. P 428 (“Without judging the
competitive solicitations conducted to date, we find
that henceforth any competitive solicitation that
does not comply with these factors will be viewed
as not transparent and discriminatory, and not a
basis for either setting the avoided cost capacity rate
that a QF may charge the purchasing electric utility
or limiting which generators can receive a capacity
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Any future competitive solicitation
must meet the criteria outlined in the
final rule, including the Allegheny
principles.41¢ We clarify that, if a
competitive solicitation is not
conducted in accordance with the
requirements of the final rule
guidelines, then an aggrieved entity may
challenge the competitive solicitation
before the Commission or in the
appropriate fora.

228. A state must still ensure that QFs
are entitled to an as-available energy
avoided cost rate regardless of whether
they win a competitive solicitation for
capacity.415 Such as-available avoided
cost energy rates could be determined as
a result of the competitive solicitation,

a competitive market price, or the
avoided cost regulations in 18 CFR
292.304(e) that pre-date the final rule.

229. We reject Mr. Mattson’s
argument that the competitive
solicitation framework infringes on a
“constitutional law right to
contract.” 416 Regardless of the outcome
of a competitive solicitation, the PURPA
Regulations continue to permit QFs to
negotiate agreements with electric
utilities that differ from those required
by PURPA.417 Similarly, the
Commission’s requirement in the final
rule that a QF may receive a capacity
rate of zero if the QF loses a competitive
solicitation following the framework
adopted in the final rule and in which
a utility’s self-build participated is
consistent with the Commission’s
precedent.418 The final rule only
governs the maximum rate for a sale
made pursuant to the mandatory
purchase obligation imposed on
purchasing utilities by PURPA, but
continues to permit a QF to contract
voluntarily at a different rate with a
purchasing utility.

230. We disagree with Public Interest
Organizations’ assertion that the
competitive solicitation framework fails
to ensure that a competitive solicitation
pays QFs the full avoided energy costs
because it does not require a utility to
obtain all its energy needs through a

rate. Phrased differently, we will presume that any
future competitive solicitation that does not comply
with the factors adopted in this final rule does not
comply with the Commission’s regulations
implementing PURPA.").

414 See id. P 430.

415 See id. P 422.

416 Mr. Mattson Motion for Time,
Reconsideration, and Request Answers at 1.

417 See 18 CFR 292.301(b)(1).

418 See City of Ketchikan, 94 FERC at 62,061
(“[Alvoided cost rates need not include the cost for
capacity in the event that the utility’s demand (or
need) for capacity is zero. That is, when the
demand for capacity is zero, the cost for capacity
may also be zero.”)).

competitive solicitation.41® The primary
purpose of a competitive solicitation is
to determine a utility’s capacity needs,
not its energy needs, which can be
purchased separately from capacity. The
final rule provides that QFs can
continue to sell energy to utilities at the
purchasing utility’s avoided energy
costs outside of the context of a
competitive solicitation, even if such
solicitations are the exclusive vehicle
for acquisition of capacity. The new
regulatory text in 18 CFR
292.304(c)(8)(ii) provides that:

To the extent that the electric utility
procures all of its capacity, including
capacity resources constructed or otherwise
acquired by the electric utility, through a
competitive solicitation process conducted
pursuant to Paragraph (b)(8)(i) of this section,
the electric utility shall be presumed to have
no avoided capacity costs unless and until it
determines to acquire capacity outside of
such competitive solicitation process.
However, the electric utility shall
nevertheless be required to purchase energy
from qualifying small power producers and
qualifying cogeneration facilities.#20

231. This regulation provides that the
utility presumptively has no avoided
capacity costs if all the utility’s capacity
needs are satisfied through the
competitive solicitation. If the utility’s
avoided energy costs change after a
competitive solicitation is conducted,
the as-available avoided energy rate for
a QF selling outside such a competitive
solicitation would necessarily be
different than the avoided energy rate
determined in the competitive
solicitation itself. States must continue
to use either competitive market prices
or the traditional factors in 18 CFR
292.304(e) to calculate avoided energy
costs at the time of delivery for QFs.
Under the final rule, where the
purchasing electric utility procures all
of its capacity, including capacity
resources constructed or otherwise
acquired by the electric utility, through
a competitive solicitation process, the
electric utility is presumed to have no
avoided capacity costs unless and until
it determines to acquire capacity outside
of such competitive solicitation process.
However, under the final rule, QFs
continue to have the opportunity,
outside of a regularly held competitive
solicitation, to sell energy at a
purchasing utility’s avoided cost rate.

419 Public Interest Organizations Comments at 99—
101.

420 See new 18 CFR 292.304(c)(8)(iii) (emphasis
added); see also Order No. 872, 172 FERC {61,041
at P 422 (“QFs would continue to have the right to
put energy to the utility at the as-available avoided
cost energy rate because the purchasing utility will
still be able to avoid incurring the cost of generating
energy even when it does not need new capacity.”).

C. Rebuttable Presumption of Separate
Sites

232. In the final rule, the Commission
determined that, if a small power
production facility seeking QF status is
located one mile or less from any
affiliated small power production QFs
that use the same energy resource, it
will be irrebuttably presumed to be at
the same site as those affiliated small
power production QFs. If a small power
production facility seeking QF status is
located 10 miles or more from any
affiliated small power production QFs
that use the same energy resource, it
will be irrebuttably presumed to be at a
separate site from those affiliated small
power production QFs. If a small power
production facility seeking QF status is
located more than one mile but less than
10 miles from any affiliated small power
production QFs that use the same
energy resource, it will be rebuttably
presumed to be at a separate site from
those affiliated small power production
QFs.421

233. The Commission adopted the
NOPR proposal to allow a small power
production facility seeking QF status to
provide further information in its
certification (both self-certification and
application for Commission
certification) or recertification (both
self-certification and application for
Commission recertification) to
preemptively defend against anticipated
challenges by identifying factors that
affirmatively show that its facility is
indeed at a separate site from affiliated
small power production QFs that use
the same energy resource and that are
more than one but less than 10 miles
from its facility. The Commission stated
that it would allow any interested
person or entity to challenge a QF
certification (both self-certification and
application for Commission
certification) or recertification (both
self-recertification and application for
Commission recertification) that makes
substantive changes to the existing
certification.422

234. The Commission also adopted
the NOPR’s proposed factors, with
certain additions.423

1. Need for Reform

235. In the final rule, the Commission
found that, since the establishment of
the one-mile rule in the PURPA
Regulations in 1980, the development of
large numbers of affiliated renewable
resource facilities requires a revision of
the one-mile rule. The Commission
found that the final rule will reduce the

421 Order No. 872, 172 FERC {61,041 at P 466.
422 d. P 467.
423 ]d. P 468.



86690

Federal Register/Vol. 85, No. 250/ Wednesday, December 30, 2020/Rules and Regulations

opportunity for developers of small
power production facilities to
circumvent the current one-mile rule by
strategically siting small power
production facilities that use the same
energy resource slightly more than one
mile apart.424

a. Requests for Rehearing

236. Public Interest Organizations
reiterate that there is little or no
evidence of circumvention in the
record.#2 Public Interest Organizations
argue that a theoretical threat that has
failed to materialize in any significant
way during 40 years of small power-
production facility development
sufficiently for the Commission to
consider it more than a possibility does
not justify the burden imposed by the
final rule.#26 Similarly, Solar Energy
Industries assert that changing one-mile
rule precedent to prevent gaming
without any evidence of gaming in the
record is arbitrary and capricious and
will discourage QF development.427
Solar Energy Industries contend that the
Commission is seeking to reduce the
number of QFs that can be constructed
in any one territory.428

237. Public Interest Organizations
argue that, assuming that it is true that
some QF developers are indeed making
siting decisions based on the one-mile
boundary, it will be just as likely that
they will make siting decisions based on
the ten-mile boundary; therefore,
expanding the radius from one mile to
10 miles does nothing to address the
purported problem of gaming
boundaries.429 Public Interest
Organizations contend that developers
will take the boundary into account
when making siting decisions, which is
not to game the system but rather to
play by the rules.43° Solar Energy
Industries agree that facilities that are
sited more than one mile apart have not
“gamed” the one-mile rule; rather, those
facilities have complied with the one-
mile rule.431

b. Commission Determination

238. As the Commission explained in
the final rule, the record shows that
some large facilities were disaggregating
into smaller facilities and strategically

424]d. P 472.

425 Public Interest Organizations Request for
Rehearing at 128 (citing Order No. 872, 172 FERC
161,041 at P 471).

426 [d. at 128.

427 Solar Energy Industries Request for Rehearing
and/or Clarification at 5, 26.

428 [d. at 26.

429 Public Interest Organizations Request for
Rehearing at 121.

430]d. at 122.

431 Solar Energy Industries Request for Rehearing
and/or Clarification at 26.

spacing themselves slightly more than
one mile apart in order to be able to
qualify as separate small power
production facilities.#32 Because PURPA
provides advantages for small power
production facilities, i.e., no larger than
80 MW, not large facilities that exceed
that cap and have disaggregated into
smaller facilities under that cap, and
based on evidence and examples of QFs
separating into several smaller QFs just
over one mile apart (in efforts to be
considered separate QFs for purposes of
the one-mile rule), the Commission
determined that reform of the one-mile
rule was necessary.

239. The following specific examples
demonstrate the need for the
Commission to revise the one-mile rule.
The Idaho Commission gave the
example of a group of five projects that
had originally been proposed as a single
project greater than 80 MW and not
eligible for PURPA. This project was
disaggregated into five smaller projects,
each separated by one mile, which were
then eligible for Idaho’s standard
published rate contracts at that time.
The estimated cost impact of these five
projects disaggregating in order to
qualify for more favorable standard rate
contracts was $10 million per year over
the term of the contract.433 The Idaho
Commission also provided a chart
showing the wind projects brought
before the Idaho Commission in 2009
and 2010, explaining that the
circumstances of these projects suggest
that they were disaggregated to qualify
for the more favorable standard rate or
to take advantage of PURPA’s must-
purchase obligation.434

432 Order No. 872, 172 FERC { 61,041 at P 470
(citing APPA Comments, Docket No. RM19-15-000,
at 21 (Dec. 3, 2019); Center for Growth and
Opportunity Comments, Docket No. RM19-15-000,
at 5-6 (Dec. 3, 2019); Consumers Energy Comments,
Docket No. RM19-15-000, at 4 (Dec. 3, 2019); East
River Comments, Docket No. RM19-15-000, at 1—
2; EEI Comments, Docket No. RM19-15-000, at 43
(Dec. 3, 2019); ELCON Comments, Docket No.
RM19-15-000, at 35 (Dec. 3, 2019); Governor Brad
Little, Idaho Comments, Docket No. RM19-15-000,
at 1 (Dec. 3, 2019); Idaho Commission Comments,
Docket No. RM19-15-000, at 5—7 (Dec. 3, 2019);
Idaho Power Comments, Docket No. RM19-15-000,
at 13 (Dec. 3, 2019); Missouri River Energy
Comments, Docket No. RM19-15-000, at 5 (Dec. 3,
2019); Stephen Moore Comments, Docket No.
RM19-15-000, at 2 (Dec. 3, 2019); Northern
Laramie Range Alliance Comments, Docket No.
RM19-15-000, at 2 (Dec. 3, 2019); NorthWestern
Comments, Docket No. RM19-15-000, at 9 (Dec. 3,
2019); NRECA Comments, Docket No. RM19-15—
000, at 14-15 (Dec. 3, 2019); Portland General
Comments, Docket No. RM19-15-000, at 14 (Dec.
3, 2019)).

433]daho Commission Comments, Docket No.
AD16-16-000, at 8—9 (Nov. 7, 2016); see also
Technical Conference Tr. at 34—35 (Commissioner
Paul Kjellander, Idaho Commission).

434]daho Commission Comments, Docket No.
AD16-16-000, at 9-11 (Nov. 7, 2016).

240. Commissioner Paul Kjellander of
the Idaho Commission also stated that,
within Idaho Power’s territory, there
were 183 MW of power from four
developers that were broken up into 16
projects. He stated that the Oregon
Commission approved six PURPA
projects that require Idaho Power to take
60 MW of power from six solar projects,
adding that the similarities among these
six projects include the same operation
dates, project size, terms and payment
conditions, developer, and solar panel
manufacturers. He concluded that this
looked like a disaggregated project that
stretched the spirit and intent of
PURPA..435

241. EEI and Xcel argued that the one-
mile requirement can be evaded as
resources with common ownership,
financing, and even operation are
located just slightly over one mile from
each other to qualify for the 80 MW
threshold in the statute. EEI and Xcel
provided the example of Northern
Laramie Range Alliance, in which the
applicant filed for QF self-certification
of two 48.6 MW projects that were part
of a single wind farm with one site
permit and that shared a point of
interconnection. Because the projects
were located more than one mile apart,
each project was certified as an
individual QF.436

242. Furthermore, large power
stations based on modular generation
technologies like solar photovoltaic (PV)
panels and wind turbines can relatively
easily be presented as subsets of the
component generation modules in order
to appear as multiple smaller generation
stations, even if they act and operate as
one large (i.e., over 80 MW) power
station in reality.

243. Based on these concerns and
evidence of large facilities
disaggregating into small facilities in
order to circumvent the one-mile rule
and receive QF status, the Commission
determined that it would be best to
address the circumvention of the one-
mile rule by reforming the one-mile
rule, not simply addressing this concern
on a case-by-case basis.

244. We agree that QF developers may
make siting decisions based on the 10-
mile boundary just as they may have in
the past based on the one-mile

435 Technical Conference Tr. at 35-36
(Commissioner Paul Kjellander, Idaho
Commission).

436 EE] Comments, Docket No. RM19-15-000, at
43 (Dec. 3, 2019) (citing N. Laramie Range All., 138
FERC {61,171 (2012)); Xcel Comments, Docket No.
AD16-16-000, at 11 (Nov. 7, 2016); see also EEI
Comments, Docket No. RM19-15-000, at 43 (Dec.
3, 2019) (citing Beaver Creek II, 160 FERC {61,052
(2017)); Xcel Comments, Docket No. AD16-16-000,
at 11 (Nov. 7, 2016) (citing DeWind Novus, LLC, 139
FERC 61,201 (2012)).
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boundary. However, in the final rule,
the Commission found that, at 10 miles
or more apart, it can be assumed that
affiliated small power production
facilities are sufficiently far apart that it
is reasonable to treat them as
irrebuttably at separate sites.437 In
contrast, the Commission found that, for
affiliated small power production
facilities using the same resource that
are more than one mile but less than 10
miles apart, the distinction between
same site or separate site was not as
clear and thus provided for a rebuttable
presumption of separate sites.438 In
adopting these boundaries and
accompanying presumptions, the
Commission recognized that 10 miles is
a more reasonable place to draw the line
of irrebuttably separate sites than the
previous one-mile boundary, and
provided for the ability to rebut the
presumption for affiliated small power
production facilities in the less clear,
grey zone where affiliated facilities are
more than one mile apart but less than
10 miles apart.439

245. We disagree with Public Interest
Organizations and Solar Energy
Industries’ contentions that taking the
boundary into account when making
siting decisions is not gaming the
system but playing by the rules and that
the Commission seeks to reduce the
number of QFs that can be constructed
in any one territory. We find that
disaggregation practices—whereby a
facility exceeding the 80 MW cap and
therefore unable to take advantage of the
benefits of PURPA (such as mandating
that the utility buy its output)
disaggregates into several smaller
facilities for the purpose of fitting
within the statutory mandate and
receiving the benefits of PURPA—
contradict the spirit and purpose of
PURPA. PURPA section 210(a) directs
the Commission to encourage
cogeneration and small power
production.44® PURPA defines a small
power production facility as an eligible
facility, which, together with other
facilities located at the same site (as
determined by the Commission), has a
power production capacity no greater
than 80 MW.441 The statute bestows
certain advantages on small power
production, not on large power
production facilities that masquerade as
small power production. Disaggregation
practices aim to advantage large power
production facilities with benefits that
they are not eligible to receive. The

437 Order No. 872, 172 FERC {61,041 at P 491.
438 [

439 See id. P 466, 491.

44016 U.S.C. 824a-3(a).

44116 U.S.C. 796(17)(A).

intention of the new same site
determination framework is not to
reduce the number of QFs that can be
constructed in an area, but to encourage
small power production facilities as
Congress intended under PURPA.

2. Distance Between Facilities

246. In the final rule, the Commission
adopted the NOPR proposal that an
entity can seek to rebut the presumption
of separate sites only for a small power
production facility seeking QF status
that have an affiliated small power
production QF or QF's that are located
more than one and less than 10 miles
from it.#42 The Commission recognized
that it is debatable where to set these
thresholds. The Commission stated that
PURPA requires that no small power
production facility, together with other
facilities located “at the same site,”
exceed 80 MW and Congress has tasked
the Commission with defining what
constitutes facilities being at the same
site for purposes of PURPA. The
Commission found that providing set
geographic distances will limit
unnecessary disputes over whether
facilities are at the same site; therefore,
the Commission must choose reasonable
distances at which small power
production facilities will be considered
irrebuttably at the same site or
irrebuttably at separate sites.443

247. The Commission found that there
are some affiliated small power
production facilities using the same
energy resource that are so close
together that it is reasonable to treat
them as irrebuttably at the same site and
that one mile or less is a reasonable
distance to treat such facilities as
irrebuttably at the same site. The
Commission found that there are some
small power production facilities that
are affiliated and may use the same
energy resource but that are sufficiently
far apart that it is reasonable to treat
them as irrebuttably at separate sites
and found that 10 miles or more is a
reasonable distance to treat such
facilities as irrebuttably at separate sites.
For affiliated small power production
facilities using the same resource that
are more than one mile but less than 10
miles apart, the Commission found that
the distinction between the same site or
separate site is not as clear; therefore, it
is reasonable to treat them as rebuttably
at separate sites but to allow interested
parties to provide evidence to attempt to
rebut that presumption. The
Commission found that establishing
these reasonable distances, and
particularly establishing the ability to

442 Order No. 872, 172 FERC { 61,041 at P 490.
443 [d, P 491.

rebut the presumption of separate sites
for affiliated small power production
facilities more than one mile but less
than 10 miles apart, better allows the
Commission to address the evolving
shape and configuration of resources
that are being developed as QFs, such as
modular solar or wind power plants,
and provides for improved
administration of PURPA. The
Commission therefore determined that
the one-mile and 10-mile limits are
reasonable inflection points for
differentiating between the same site
and separate sites.*44

248. In the final rule, the Commission
explained that, with respect to
hydroelectric generating facilities, the
regulations currently provide that the
same energy resources essentially means
“the same impoundment for power
generation,” finding that it is unlikely
that hydroelectric generating facilities
located more than one mile apart would
rely on the same impoundment.445 The
Commission explained that, if that
circumstance arises, the applicant could
seek waiver, and argue that its facilities
should not be considered at the same
site.+46

249. The Commission also noted that
it was retaining the waiver provision in
18 CFR 292.204(a)(3), allowing the
Commission to waive the method of
calculation of the size of the facility for
good cause.*4?

a. Requests for Rehearing

250. Public Interest Organizations
argue that the Commission does not
connect the one-mile and 10-mile rule
to the statutory phrase “located at the
same site,” instead relying on policy
arguments that exceed the statutory text
and FERC’s authority.448 Public Interest
Organizations assert that the
Commission ignored relevant data
presented by commenters and failed to
articulate a satisfactory explanation
connecting facts to its “ten-mile rule”
determination.#49 Public Interest
Organizations contend that the decision
was arbitrary and capricious because the
Commission ignored relevant data and

444 Id

445 Jd. P 492 n.769 (quoting 18 CFR
292.204(a)(2)(1)).

446 [, (citing 18 CFR 292.204(a)(3)).

447 [d. P 492 (citing 18 CFR 292.204(a)(3)).

448 Public Interest Organizations Request for
Rehearing at 106.

449 [d. at 124 (citing Solar Energy Industries
Comments, Docket No. RM19-15-000, at 62 (Dec.
3, 2019); North Carolina DOJ Comments, Docket No.
RM19-15-000, at 3—4 (Dec. 3, 2019); SC Solar
Alliance Comments, Docket No. RM19-15-000, at
17 (Dec. 3, 2019); North Carolina Commission Staff
Comments, Docket No. RM19-15-000, at 6 (Dec. 3,
2019); Borrego Solar Comments, Docket No. RM19—
15-000, at 3-5 (Dec. 3, 2019)).
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failed to articulate a satisfactory
explanation connecting the facts
presented to its determination.#59 Public
Interest Organizations further argue that
there is nothing in the record to show
that 10 miles is a rational or appropriate
threshold for determining whether QF's
are at the same site, adding that the
record indicates that the new approach
will cause regulatory uncertainty and
substantial burden on an industry it is
supposed to be encouraging.45?
Similarly, Solar Energy Industries argue
that the Commission has not offered any
justification for the change.452

251. Public Interest Organizations
contend that the Commission does not
explain why there should be any
geographic distance at which two
facilities are irrebuttably considered to
be located at the same site.453

252. Public Interest Organizations
question whether the same
opportunities for waiver provided under
the previous bright-line test, which the
Commission maintained in the final
rule, will apply for facilities within one
mile of each other.#54 Public Interest
Organizations argue that, if a facility
received a waiver in the past, there is no
guarantee that they would receive one
again under the final rule.455 Public
Interest Organizations assert that the
inability for an applicant to show that
a small power production facility
should not be treated as located at the
same site as other affiliated facilities
using the same resource within one mile
discourages QF development.456

253. Public Interest Organizations
raise concerns about how the final rule
will apply to hydroelectric facilities,
asserting that the previous one-mile rule
did not penalize hydroelectric facilities
that were located in close proximity but
should not be deemed to be at the same
site.#57 Public Interest Organizations
state that, under the previous one-mile
rule, hydroelectric facilities were
considered to be located at the same site
whenever they use water from the same
impoundment.458 Public Interest
Organizations further state that the final
rule creates a new rule that a
hydroelectric facility will be considered
to be located at the same site as the one
for which certification is sought if the

450 Id. (citing Motor Vehicles Mfrs. Ass’n v. State
Farm Mut. Auto. Inst. Col, 463 U.S. at 43).

451]d. at 125.

452 Solar Energy Industries Request for Rehearing
and/or Clarification at 29.

453 Public Interest Organizations Request for
Rehearing at 120.

454 [d. at 106—07.

455 [d. at 132.

456 Id. at 107.

457 Id. at 107-08 & n.312.

458 ]d. at 108 n.312.

facility is “located within one mile of
the facility for which qualification or
recertification is sought and use[s] water
from the same impoundment for power
generation.” 459 Public Interest
Organizations add that a footnote in the
final rule states that “[flor hydroelectric
generating facilities, the regulations
currently provide that the same energy
resources essentially means ““the same
impoundment for power
generation.” 460 Public Interest
Organizations state that it appears that
the Commission in practice would
consider a hydroelectric facility to be
located at the same site whenever it uses
the same impoundment as the facility
for which qualification is sought, is
located within one mile, or both, which
would conflict with the text of the final
rule and limit QF development.461

254. Northwest Coalition, Public
Interest Organizations, and Solar Energy
Industries reiterate NOPR comments
that the new rebuttable presumption
will increase the “exclusion zone”
around a QF’s electrical generating
equipment from approximately three
square miles to over 300 square miles—
a 100% increase.#62 Public Interest
Organizations argue that a 100-fold
increase in the area in which a party
that owns a small power production
facility will find it very difficult or
impossible to develop another facility is
the definition of discouraging small
power production facilities.463

b. Commission Determination

255. We disagree with Public Interest
Organizations’ arguments that the
Commission did not provide an
explanation for the “10-mile rule”
beyond policy arguments and did not
adequately connect the ““10-mile rule”
to the statutory determination of
“located at the same site.” PURPA
requires that no small power production
facility, together with other facilities
located ““at the same site,” exceed 80
MW, and Congress has tasked the
Commission with defining what
constitutes facilities being at the same
site for purposes of PURPA.464 The
Commission explained that, just as there
are some facilities that may be so close
that it is reasonable to irrebuttably treat
them as a single facility (those one mile

459]d. at 107—09 & n.312.

460 Id. at 108—09 n.312 (citing Order No. 872, 172
FERC {61,041 at P 492 n.769).

461]d.

462 Northwest Coalition Request for Rehearing at
54 (citing Order No. 872, 172 FERC {61,041 at P
483); Public Interest Organizations Request for
Rehearing at 109; Solar Energy Industries Request
for Rehearing and/or Clarification at 27, 29.

463 Public Interest Organizations Request for
Rehearing at 109-10.

46416 U.S.C. 796(17)(A)(ii).

or less apart), there are some facilities
that are sufficiently far apart that it is
reasonable to treat them as irrebuttably
separate facilities.#65 The Commission
believed that the latter distance is 10
miles or more apart.466 The statute
allows the Commission to determine the
meaning of ““same site.” 467 Pursuant to
this discretion, the Commission chose to
pick a distance as an inflection point
beyond which it is safe to irrebuttably
presume separate sites.

256. In response to arguments that the
10-mile demarcation is arbitrary and
that nothing in the record supports it as
a rational or appropriate threshold,+63
we note that PURPA requires that no
small power production facility,
together with other facilities located “at
the same site,” exceed 80 MW. In the
final rule, the Commission aimed to
protect that statutory requirement by
ensuring that facilities that, together
with other affiliated facilities located ““at
the same site,” exceeded 80 MW did not
receive the benefits that Congress
intended only small facilities 80 MW
and under to receive. The Commission
therefore found that 10 miles is
qualitatively a large enough distance to
serve as the inflection point beyond
which it is safe to irrebuttably presume
separate sites, while allowing entities to
seek to rebut such presumption between
one mile and 10 miles.#69 Ten miles
need not be the only possible choice
under the statute in order for it to be
considered reasonable; what matters is
that the choice made in the exercise of
the Commission’s discretion does not
run afoul of the statue and is reasonable
rather than arbitrary and capricious.47°

465 Order No. 872, 172 FERC {61,041 at P 491.
See also id. P 466.

466 Id. P 491. See also id. P 466.

46716 U.S.C. 796(17)(A)(ii).

468 Public Interest Organizations state that
“[t]here is nothing in the record to show that [10]
miles is a rational or appropriate threshold for
determining whether QFs are at the ‘same site.””
We correct Public Interest Organizations’ statement
by noting that affiliated small power production
facilities 10 miles or more apart are irrebuttably
presumed to be at separate sites and facilities
between one mile and 10 miles are rebuttably
presumed to also be separate sites. Order No. 872,
172 FERC {61,041 at P 466.

469 Id. P 491.

470 See CP Kelco Oy v. United States, 37 ITRD
1093 (Ct. Int’l Trade 2015) (“[T]his threshold is a
line in the sand: Commerce might have picked a
different number to effectuate the statute’s purpose,
with reasonable results . . . Yet because the
agency’s choice does not run afoul of the statute
and is not arbitrary, the court will defer to
Commerce despite the possibility of alternatives.”).
See also U.S. Steel Grp. v. United States, 96 F.3d
1352, 1362 (Fed. Cir. 1996) (“So long as the
Commission’s analysis does not violate any statute
and is not otherwise arbitrary and capricious, the
Commission may perform its duties in the way it
believes most suitable.”); Mid Continent Nail Corp.
v. United States, 34 C.1.T. 512, 520-21 (2010)
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257. We find no merit in Public
Interest Organizations’ arguments that
the final rule does not explain why
there should be any geographic distance
at which two facilities are irrebuttably
considered located at the same site.
PURPA requires that no small power
production facility, together with other
facilities located ““at the same site,”
exceed 80 MW. As the Commission
explained in the final rule, there are
some affiliated small power production
facilities using the same energy resource
that are so close together that it is
reasonable to treat them as irrebuttably
at the same site. Consistent with long
standing practice, the Commission has
found that one mile or less is a
reasonable distance to treat such
affiliated facilities as irrebuttably at the
same site.#”1 Additionally, in response
to Public Interest Organizations, we
reiterate that the final rule retains the
waiver provision in 18 CFR
292.204(a)(3), which allow the
Commission to waive the method of
calculation of the size of the facility for
good cause.*72

258. In response to Public Interest
Organizations’ concerns that it is
unclear what the waiver provision will
mean now that the one-mile rule is
irrebuttable, or whether those who
previously obtained a waiver will get it
again if they recertify, we note that the
Commission has always determined
whether to grant waivers on a case-by-
case basis. The Commission will
continue to apply the waiver provision
consistent with the Commission’s
waiver precedent. For example, in
Windfarms, Ltd., the Commission
granted waiver of the one-mile rule,
finding that three clusters of wind
turbine generators were at three separate
and distinct sites when they “had
sufficiently distinct and identifiable
topographical and energy resource-
related characteristics.” 473 In contrast,
in Pinellas County, the Commission
declined to grant waiver of the one-mile
rule because a new generator was within

(finding, in response to contentions that the
Commission’s definitions of statutory terms were
“seemingly random values,”” that the numbers in
the Commission’s definitions did not violate the
statute and were not otherwise arbitrary and
capricious where the they are applied reasonably).
Cf. Int’l Soc. for Krishna Consciousness, Inc. v.
McAvey, 450 F. Supp. 1265, 1269 (S.D.N.Y. 1978)
(“choosing any fixed number would seem arbitrary,
yet necessary in order to strike a balance between
the competing interests.”); AFPA v. FERC, 550 F.3d
at 1183 (permitting Commission to establish
rebuttable presumption via rulemaking rather than
case-by-case adjudication in PURPA section 210(m)
context).

471 Order No. 872, 172 FERC {61,041 at P 491.

472 d. P 492 (citing 18 CFR 292.204(a)(3)).

473 Windfarms, Ltd., 13 FERC {61,017 (1980).

600 to 700 feet of the existing
generator.474

259. We disagree with Public Interest
Organizations that the final rule
establishes a new rule that hydroelectric
facilities are at the same site if they are
located within one mile of the facility
for which qualification is sought and at
the same impoundment. The final rule
did not change the prior requirement
that hydroelectric facilities are at the
same site if they are located within one
mile of the facility for which
qualification is sought and at the same
impoundment.475 The only change that
the Commission made in the final rule
was to create a rebuttable presumption
of separate sites for affiliated small
power production facilities located
more than one mile but less than 10
miles apart. Footnote 769 of the final
rule, noted by Public Interest
Organizations, explains that it is
unlikely that hydroelectric generating
facilities located more than one mile
apart would be located on the same
impoundment. We clarify that, if a
hydroelectric generating facility is more
than a mile apart (but less than 10 miles
apart) from an affiliated facility, yet on
the same impoundment, the rebuttable
presumption would be that they are at
separate sites. We further clarify that,
although the second sentence of
footnote 769 suggested that a
hydroelectric generating facility in this
circumstance was free to seek waiver
(most likely in order to eliminate any
uncertainty as to its status), it would be

474 Pinellas County, Florida, 50 FERC {61,269
(1990).

475 See El Dorado Cty. Water Agency, 24 FERC
161,280, at 61,577 (1983) (El Dorado) (‘Under the
rule, hydroelectric facilities using the same
impoundment as a water source and located within
one mile of each other are considered part of the
same site.””); Small Power Production and
Cogeneration Facilities—Qualifying Status, Order
No. 70, 45 FR 17995 (Mar. 20, 1980), FERC Stats.

& Regs. 130,134, at 30,943 (1980) (cross-referenced
at 10 FERC 1 61,230) (“Hydroelectric facilities . . .
are considered to be located at the same site only

if the facilities use water from the same
impoundment for power generation. The
Commission views this additional provision for
hydroelectric facilities as necessary because use of
the one-mile rule alone might discourage the
development of facilities on separate waterways
which are within one mile of each other.”) (cross-
referenced at 10 FERC { 61,230), orders on reh’g,
Order No. 70-A, FERC Stats. & Regs. 130,159
(cross-referenced at 11 FERC {61,119) and FERC
Stats. & Regs. 130,160 (cross-referenced at 11 FERC
61,166), order on reh’g, Order No. 70-B, FERC
Stats. & Regs. 130,176 (cross-referenced at 12 FERC
161,128), order on reh’g, FERC Stats. & Regs.
130,192 (1980) (cross-referenced at 12 FERC
161,306), amending regulations, Order No. 70-D,
FERC Stats. & Regs. 130,234 (cross-referenced at 14
FERC {61,076), amending regulations, Order No.
70-E, FERC Stats. & Regs. 130,274 (1981) (cross-
referenced at 15 FERC 61,281) (emphasis added).

unlikely that any such a facility would,
in practice, need to request such waiver.

260. In the final rule, the Commission
addressed Northwest Coalition, Public
Interest Organizations, and Solar Energy
Industries’ contention that the new rule
causes a 100-times increase to the
“exclusion zone” around a QF’s
electrical generating equipment and a
100-fold increase in the area in which
a party who owns a small power
production facility will find it very
difficult or impossible to develop
another facility is almost the definition
of discouraging small power production
facilities.476 We reiterate that the rule
providing for a rebuttable presumption
for affiliated small power production
QF's located more than one but less than
10 miles apart is necessary to address
allegations of improper circumvention
of the one-mile rule that had been
presented to the Commission.*77
Furthermore, we disagree with
characterizing a rebuttable presumption
of separate sites between one mile and
10 miles as an “exclusion” zone for
development purposes. While QF
developers understandably may prefer
that any attempts to rebut be prohibited,
our disagreement with their preference
(and our establishment of a presumption
of separate sites between one mile and
10 miles, albeit a rebuttable
presumption) can hardly be equated
with enacting a development exclusion
zone.

3. Factors

261. In the final rule, the Commission
adopted the physical and ownership
factors proposed in the NOPR with a
few modifications. First, the
Commission modified the NOPR
proposal by changing terminology
relating to the determination of whether
facilities are separate facilities to focus
not on whether they are separate
facilities, but rather to mirror the
statutory language referring to “the
same site.” Accordingly, the
Commission adopted these factors as
relevant indicia of whether affiliated
small power production facilities are “at
the same site.” Second, the Commission
modified the NOPR proposal to identify
the following additional physical factors
as indicia that small power production
facilities should be considered located
at the same site: (1) Evidence of shared
control systems; (2) common permitting
and land leasing; and (3) shared step-up
transformers.478

476 See Order No. 872, 172 FERC 61,041 at P
495.

477 Id'

478 [d, P 508.
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262. Specifically, the Commission
adopted the following factors as
examples of the factors the Commission
may consider in deciding whether small
power production facilities that are
owned by the same person(s) or its
affiliates are located “‘at the same site’:
(1) Physical characteristics, including
such common characteristics as
infrastructure, property ownership,
property leases, control facilities, access
and easements, interconnection
agreements, interconnection facilities
up to the point of interconnection to the
distribution or transmission system,
collector systems or facilities, points of
interconnection, motive force or fuel
source, off-take arrangements,
connections to the electrical grid,
evidence of shared control systems,
common permitting and land leasing,
and shared step-up transformers; and (2)
ownership/other characteristics,
including such characteristics as
whether the facilities in question are
owned or controlled by the same
person(s) or affiliated persons(s),
operated and maintained by the same or
affiliated entity(ies), selling to the same
electric utility, using common debt or
equity financing, constructed by the
same entity within 12 months,
managing a power sales agreement
executed within 12 months of a similar
and affiliated small power production
qualifying facility in the same location,
placed into service within 12 months of
an affiliated small power production QF
project’s commercial operation date as
specified in the power sales agreement,
or sharing engineering or procurement
contracts.479

263. The Commission adopted the
NOPR proposal to allow a small power
production facility seeking QF status to
provide further information in its
certification (both self-certification and
application for Commission
certification) or recertification (both
self-recertification and application for
Commission recertification) to
preemptively defend against rebuttal by
identifying factors that affirmatively
show that its facility is indeed at a
separate site from affiliated small power
production QFs more than one but less
than 10 miles away from it. The
Commission stated that any party
challenging a QF certification (both self-
certification and application for
Commission certification) or
recertification (both self-recertification
and application for Commission
recertification) that makes substantive
changes to the existing certification
would, in its protest, be allowed to
correspondingly identify factors to show

479]d. P 509.

that the small power production facility
seeking QF status and affiliated small
power production QFs more than one
but less than 10 miles from that facility
are actually at the same site.480

264. The Commission emphasized
that, as a general matter, no one factor
is dispositive. The Commission stated
that it will conduct a case-by-case
analysis, weighing the evidence for and
against, and the more compelling the
showing that affiliated small power
production QFs should be considered to
be at the same site as the small power
production facility seeking QF status in
a specific case, the more likely the
Commission will be to find that the
facilities involved in that case are
indeed located ‘““at the same site.” 481

a. Requests for Rehearing

265. Solar Energy Industries assert
that in adopting the physical and
ownership characteristics as proposed
in the NOPR, the Commission stepped
beyond the statutory bounds that limit
the Commission to determining whether
a facility is located ‘‘at the same site”” as
any other facilities,*82 instead imposing
a separate facilities analysis. Solar
Energy Industries argue that the
Commission has previously recognized
that ““[t]he critical test under PURPA
relates to whether the facilities are
located at one site rather than whether
they are integrated as a project.” 483
Solar Energy Industries contend that the
Commission erred in concluding that
ownership and other characteristics are
germane to the “same site”
determination.484 Solar Energy
Industries claim that Congress did not
authorize the Commission to analyze
factors that have nothing to do with
physical commonality or surrounding
geographical terrain as part of the same
site determination.485

266. Similarly, Public Interest
Organizations assert that the
Commission’s definition of ““at the same
site” is “‘beyond the meaning that the
statute can bear.” 486 Public Interest
Organizations argue that the American
Heritage Dictionary defines “site” as
“[t]he place where a structure or group
of structures was, is, or is to be

480]d, P 510.

481]d. P 511.

482 Solar Energy Industries Request for Rehearing
and/or Clarification at 30.

483 Id. at 26, 31-32 (citing EI Dorado, 24 FERC at
61,578).

484 Id, at 31.

485 [d. at 30-31.

486 Public Interest Organizations Request for
Rehearing at 103 (citing MCI Telecommunications
Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 229
(1994)).

located.” 487 Public Interest
Organizations contend that the statute
limits multiple QF facilities to the 80
MW cap only if those facilities are
located at the same physical place.*88
Public Interest Organizations claim that
whether affiliated generators using the
same energy resource and which are
located between one mile and 10 miles
are located at separate sites depends on
various non-exclusive and non-
dispositive factors, many of which have
no relationship to whether the two
facilities are located in the same
physical place.+89

267. Public Interest Organizations
argue that the reasonable meaning of the
phrase does not permit the
Commission’s definition that introduces
numerous extraneous factors, such as
corporate structure, financing, offtake
entities, number of energy sources or
“motive forces,” shared use of offsite
engineering services or maintenance
contractors, or construction
timelines.#90 Solar Energy Industries
assert that the employment of common
contractors, such as grading and
electrical contractors, has nothing to do
with whether two otherwise distinct
generation facilities are located at the
“same site,” instead having more to do
with the availability of experienced,
qualified contractors in a given
region.#91 Solar Energy Industries
contend that many QFs are developed in
rural regions where there are often a
limited number of qualified
maintenance providers and a
commonality of such engagement
should not be a factor in the
Commission’s “same site’”” analysis.
Solar Energy Industries add that the fact
that two facilities are constructed by the
same entity within a period of 12
months is also irrelevant for a ““same
site” determination given that there are
a limited number of qualified
construction firms within each
region.492 Solar Energy Industries claim
that portfolios of QFs in multiple states
(and which thus are unquestionably at
separate sites) are frequently financed
(and re-financed) as part of a common
investment portfolio for passive
investment vehicles that do not exercise
day-to-day control over the QF;
therefore, they should not determine
whether two facilities with separate
ownership structures should not be

487 Id. (citing The American Heritage Dictionary
of the English Language 55 (3d ed. 1992)).

488 [d. at 103—-04.

489 Id. at 105.

490 [d, at 104 (citing Summit Petroleum Corp. v.
U.S. EPA, 690 F.3d 733, 742 (6th Cir. 2012)).

491 Solar Energy Industries Request for Rehearing
and/or Clarification at 31.

492 Id‘
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consolidated for purposes of the 80 MW
size limitation.493

268. Public Interest Organizations
argue that there are significant problems
with the factors list that render the
factors unreasonable, arbitrary, and
capricious.494 Public Interest
Organizations assert that the failed to
respond to the flaws raised regarding
the factors identified by the Commission
for consideration under the rebuttable
presumption, instead summarily
adopting these factors.#95 Public Interest
Organizations state that commenters
identified the list of “physical
characteristics,” particularly “control
facilities,” ““access and easements,”
“collector systems or facilities,”” and
“property leases,” as “far too broad and
unclear,” and subject to varying
interpretations.496 Public Interest
Organizations contend that factors listed
under “ownership and other
characteristics,” such as control and
maintenance, are even more
problematic.497 Public Interest
Organizations argue that, in certain
geographic regions, there are often a
limited number of solar maintenance
companies, creating the opportunity for
frivolous challenges to QF certifications
and recertifications.498 Public Interest
Organizations point to Southeast Public
Interest Organizations’ comments that

“[llikewise, the sale of electricity to a
common utility, the financing of a project
through a mutual lender, the construction of
a facility through a mutual contractor, the
timing of contract execution, and the timing
of facilities being placed into service are all
factors listed in the NOPR which do not
provide relevant evidence as to common
ownership requiring facilities to be
considered a single unit. The use of these
factors will likely prejudice solar facilities
constructed nearby each other that used
common associates, contractors, or
partnering organizations or entities.” 499

493 Id

494 Public Interest Organizations Request for
Rehearing at 111.

495 Jd, at 124-25 (citing Order No. 872, 172 FERC
161,041 at PP 501-09).

496 Jd. at 126 (citing Southeast Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 34 (Dec. 3, 2019); SC Solar Alliance
Comments, Docket No. RM19-15-000, at 17 (Dec.
3, 2019)).

497 [d. (citing Southeast Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 34 (Dec. 3, 2019); SC Solar Alliance
Comments, Docket No. RM19-15-000, at 17-18
(Dec. 3, 2019)).

498 [d, (citing Southeast Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 35 (Dec. 3, 2019); SC Solar Alliance
Comments, Docket No. RM19-15-000, at 18 (Dec.
3, 2019); North Carolina DOJ Comments, Docket No.
RM19-15-000, at 7-8 (Dec. 3, 2019)).

499 [d, at 127 (citing Southeast Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 35 (Dec. 3, 2019)).

269. Public Interest Organizations
assert that, rather than grappling with
the data and information presented by
commenters on these factors, the final
rule simply summarizes the critiques
and then summarily concludes that
these factors shall be adopted in the
final rule.500 Public Interest
Organizations argue that the lack of
response to these criticisms and failure
to articulate a rationale for why the
factors are appropriate for making a
same site determination render the
Commission’s determination arbitrary
and capricious.501

270. Solar Energy Industries contend
that, by going beyond the same site
limitation, the Commission is
discouraging the development of these
resources.?02 Solar Energy Industries
assert that the Commission’s failure to
provide support for the expansion of its
authority beyond that granted by
Congress is arbitrary, capricious, and
not consistent with reasoned decision-
making.503

271. Solar Energy Industries seek
rehearing of the Commission’s
determination in Paragraph 508 and ask
the Commission to rescind dicta and
associated regulations allowing for
review, evaluation, or consideration of
physical and operational characteristics
that are not germane to whether a
facility, “together with any other
facilities located at the same site,” has
a power production capacity greater
than 80 MW.50¢ Solar Energy Industries
argue that, if the Commission does not
grant reconsideration, a QF could be
subject to challenge throughout the
facility’s entire useful life based on
overly broad factors that are not related
to preventing a QF from ‘“‘gaming” the
same-site determination and
development of other QFs long after a
QF starts operation.>0>

272. Public Interest Organizations add
that, although the final rule allows
applicants to “preemptively defend
against rebuttal by identifying factors
that affirmatively show that its facility
is indeed at a separate site,” it does not
provide guidance on what these factors
are, which creates uncertainty.506

500 [d.

501]d.

502 Solar Energy Industries Request for Rehearing
and/or Clarification at 26.

503 d. at 27, 30 (citing Windfarms, Ltd., 13 FERC
at 61,032).

504 [d. at 27.

505 Id. at 34.

506 Public Interest Organizations Request for
Rehearing at 110 (citing Order No. 872, 172 FERC
161,041 at PP 480, 510).

b. Commission Determination

273. PURPA defines small power
production facilities as those facilities
that have ““a power production capacity
which, together with any other facilities
located at the same site (as determined
by the Commission), is not greater than
80 megawatts.” 597 Congress notably did
not specify that “site” may only
encompass consideration of physical or
geographic factors; in fact, Congress
expressly delegated the determination of
“site” to the Commission.5°8 When the
Commission adopted the PURPA
Regulations in 1980, it determined that
the capacity of all facilities within one
mile of each other and which use the
same energy resource and are owned by
the same person, be added together.509
Thus, for 40 years the PURPA
Regulations implementing “same site”
have included examination not only of
geography or distance, but also
ownership and resource. The final rule’s
inclusion of physical and ownership
factors is a continuation of the
Commission’s past practice and is not,
as Solar Energy Industries contend, an
expansion of the Commission’s
authority. We therefore decline to
rescind the list of example factors, as
requested by Solar Energy Industries.

274. Solar Energy Industries’ reliance
on El Dorado is misplaced. In El
Dorado, a protester argued that three
hydroelectric facilities located more
than one mile from each other should
nevertheless be treated as a single
hydroelectric project, noting that the
three facilities were aggregated together
as a single project for the purposes of
receiving a hydroelectric license. The
Commission found that, because the
three facilities were located more than
a mile from each other, under the then-
current regulations, the facilities were
located at three distinct sites, despite
having been aggregated together for the
purpose of receiving a hydroelectric
license. The sentence Solar Energy
Industries quotes, ‘“‘the critical test
under PURPA relates to whether the
facilities are located at one site rather
than whether they are integrated as a
project,” explains that the requirements
for certification as a small power
production facility are not the same
requirements to receive a hydroelectric
license.510 The Commission did not
address which kind of considerations
may go into the same site determination;
it merely applied the same site analysis

50716 U.S.C. 796(17)(A)(ii).

508 Id.

509 Order No. 70, FERC Stats. & Regs. {30,134 at
30,939; see also 18 CFR 292.204(a)(1).

510 F] Dorado, 24 FERC at 61,577-78.
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that existed at the time, distinct from
other requirements.

275. We disagree with Solar Energy
Industries’ contention that, if the
Commission does not grant
reconsideration of the list of example
factors, a QF could be subject to
challenge throughout the facility’s entire
useful life. We note that, prior to the
final rule, an interested party could file
a petition for declaratory order
challenging the QF certification at any
time and on any grounds. An interested
party may still file a petition for
declaratory order with the
accompanying filing fee, just as they
could prior to the effective date of the
final rule. The final rule merely added
what already exists for essentially every
Commission proceeding, “no fee”
protests, which will not subject a QF to
challenges throughout the facility’s
entire useful life because any such
protest must be filed with 30 days from
the date of the filing of the Form No.
556 at the Commission.511

276. Moreover, we reiterate that the
final rule provided that such protests
(and hence, consideration of the factors)
may only be filed in response to an
initial certification or to a recertification
that makes substantive changes to the
existing certification,?12 which limits
the time periods during which such a
protest may be filed. Additionally, once
the Commission has affirmatively
certified an applicant’s QF status in
response to a protest opposing a self-
certification or self-recertification, or in
response to an application for
Commission certification or
recertification, any later protest to a
recertification (self-recertification or
application for Commission
recertification) making substantive
changes to a QF’s existing certification
must demonstrate changed
circumstances from the facts upon
which the Commission acted on the
certification filing that call into question
the continued validity of the earlier
certification.513

277. We also disagree with Public
Interest Organizations’ assertion that the
Commission failed to respond to the
flaws raised regarding the factors,
including that the list of “physical
characteristics,” particularly “control
facilities,” “‘access and easements,”
“collector systems or facilities,” and
“property leases,” was far too broad,
unclear, and subject to varying
interpretations.514 In the final rule, the

511 QOrder No. 872, 172 FERC {61,041 at P 554.

512 d. P 550.

513 Id. P 469.

514 Pyublic Interest Organizations Request for
Rehearing at 126 (citing Southeast Public Interest

Commission explained that these are
examples of factors the Commission
may consider on a case-by-case basis.
The factors are not further defined
because their application will depend
on the context of the individual
certification. Likewise, we disagree with
Public Interest Organizations’
contentions that “ownership and other
characteristics” is a problematic factor
and “the sale of electricity to a common
utility, the financing of a project
through a mutual lender, the
construction of a facility through a
mutual contractor, the timing of contract
execution, and the timing of facilities
being placed into service” do not
provide relevant evidence of common
ownership that requires facilities to be
considered a single unit.515> We reiterate
that no single factor is dispositive and
the factors are included as examples of
facts that the Commission may consider
on a case-by-case basis.516 For example,
Public Interest Organizations state that,
in certain geographic regions, there are
a limited number of solar maintenance
companies, and Southeast Public
Interest Organizations NOPR Comments
stated that, because of the costs and
complexity of financing the
construction of QFs, developers
frequently secure financing for a
portfolio of distinct projects that may be
hundreds of miles apart, at clearly
separate facilities.517 A protester could
indeed assert common maintenance or
common financing as evidence that a
facility is at the same site as another
facility, but the Commission could
choose to dismiss a protest based on
those factors if the protestor’s claims are
not sufficient to warrant a “‘same site”
finding, particularly if there are no other
factors indicating that the facilities are
at the same site.

278. Similarly, Public Interest
Organizations argues that the
Commission must articulate a rationale
for why the factors are appropriate for
making a same site determination. We
believe that, when affiliated facilities
are located more than one mile but less
than 10 miles from each other and
demonstrate these factors, then they
may reasonably be considered to be
located at the same site. We again stress

Organizations Comments, Docket No. RM19-15—
000, at 34 (Dec. 3, 2019); SC Solar Alliance
Comments, Docket No. RM19-15-000, at 17 (Dec.
3, 2019)). See also Order No. 872, 172 FERC
161,041 at P 501.

515 Public Interest Organizations Request for
Rehearing at 127 (citing Southeast Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 35 (Dec. 3, 2019)).

516 Order No. 872, 172 FERC {61,041 at P 511.

517 Southeast Public Interest Organizations
Comments, Docket No. RM19-15-000, at 35 (Dec.
3,2019).

that, in the final rule, the Commission
stated that the factors in the list were
merely “examples of the factors the
Commission may consider.” 518 The
Commission will conduct a case-by-case
analysis, weighing the evidence for and
against determining whether small
power production facilities that are
owned by the same person(s) or its
affiliates are located “at the same site.”
The Commission included the example
factors in the final rule to provide a
guide for the kinds of facts that an
applicant seeking QF status or that a
protester may assert, and that the
Commission may consider in making its
determination.

279. In response to Public Interest
Organizations’ concern that the
Commission allows applicants to
“preemptively defend against rebuttal
by identifying factors that affirmatively
show that its facility is indeed at a
separate site”” without identifying these
factors, we clarify that the factors that
may be used by an applicant to
preemptively defend against rebuttal
include the example factors identified
in that same Paragraph 509 of the final
rule which is the subject of the
discussion above.519

D. QF Certification Process

280. In the final rule, the Commission
adopted the NOPR proposal to revise 18
CFR 292.207(a) to allow an interested
person or entity to seek to intervene and
to file a protest of a self-certification or
self-recertification of a QF and not have
to file a petition for declaratory order
and pay the filing fee for petitions. The
Commission found that any increased
administrative burden or litigation risk
imposed by the new rule is justified by
the need to ensure that QFs meet the
statutory criteria for QF status.520 The
Commission stated that the ability to
intervene and to file a protest of a self-
certification or self-recertification of a
QF without having to file a petition for
declaratory order and pay the filing fee
for petitions is effective as of the
effective date of the final rule.521

281. The Commission agreed with
commenters that QF recertifications to
implement or address non-substantive
changes should not be subject to the
new protest rule in order to respect QFs’
settled expectations. The Commission
therefore found that protests may be
filed to an initial certification (both self-
certification and application for
Commission certification) filed on or
after the effective date of the final rule,

518 Order No. 872, 172 FERC {61,041 at P 509.
519 See id.

520 Id, P 547.

521 [d, P 548.
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but only to a recertification (both self-
recertification and application for
Commission recertification) that makes
substantive changes to the existing
certification and that are filed on or after
the effective date of the final rule. The
Commission explained that substantive
changes that may be subject to a protest
may include, for example, a change in
electrical generating equipment that
increases power production capacity by
the greater of 1 MW or five percent of
the previously certified capacity of the
QF or a change in ownership in which
an owner increases its equity interest by
at least 10% from the equity interest
previously reported. The Commission
found that recertifications (both self-
recertifications and applications for
Commission recertifications) making
“administrative only”” changes should
not be subject to a protest pursuant to
the final rule.522

282. The Commission disagreed with
Solar Energy Industries’ estimates that
compliance with these new
requirements would require an
additional approximately 90 to 120
hours per year. The Commission noted
that 18 CFR 292.207(d) already stated
that, if a QF fails to conform with any
material facts or representations
presented in the certification, the QF
status of the facility may no longer be
relied upon; hence, it is long-standing
practice that a QF must recertify when
material facts or representations in the
Form No. 556 change.523

283. The Commission explained that
certifications and recertifications are
already subject to protests, albeit in the
form of petitions for declaratory order;
therefore, dealing with objections to a
certification or recertification is not
new. The Commission stated that,
although the new procedures may result
in more protests being filed than the
number of petitions that had been filed,
the Commission believed that the
conditions imposed in the final rule will
limit the number of protests filed. The
Commission anticipated that most,
though not all, of the protests filed
pursuant to the new 18 CFR 292.207(a)
will relate to the new more-than-one-
but-less-than-10-miles rebuttable
presumption. The Commission reasoned
that such protests will necessarily be
limited because not all certifications
and recertifications will be subject to
the new more-than-one-but-less-than-
10-miles rebuttable presumption. The
Commission stated that only a small
power production facility seeking QF
status that has an affiliated small power
production QF more than one but less

522]d. P 550.
523 Id. P 552.

than 10 miles away and that uses the
same energy resource would be subject
to the rebuttable presumption. The
Commission stated that small power
production facilities that do not have
affiliated small power production
facilities will not be affected by the new
rebuttable presumption, nor will
cogeneration QFs be affected by the new
rebuttable presumption. The
Commission reiterated that protests may
only be made to an initial certification
(both self-certification and application
for Commission certification) filed on or
after the effective date of the final rule,
and only to a recertification (self-
recertification or application for
Commission recertification) that makes
substantive changes to the existing
certification that is filed on or after the
effective date of the final rule.52¢

284. The Commission instituted time
limits on protests that may be filed
under the final rule. The Commission
adopted the NOPR proposal that
interested parties will have 30 days
from the date of the filing of the Form
No. 556 (both initial self-certification
and self-recertification) at the
Commission to file a protest (without
paying a fee).525

285. The Commission also stated that,
even if it indeed takes some small
power production facilities an
additional 90 to 120 hours to comply
with the new requirements (which the
Commission thought was unlikely), that
was not an unreasonable burden to
impose to ensure that a generating
facility that seeks to be a QF is, in fact,
entitled to QF status and is complying
with PURPA.526

286. The Commission found that, due
to the unique nature of rooftop solar PV
developers, the recertification
requirement for PV developers could be
unduly burdensome. Therefore, to
lessen the burden on such developers
when recertifying, the Commission
permitted rooftop solar PV developers
an alternative option to file their
recertification applications. Rather than
require the developer to file for
recertification each time the developer
adds or removes a rooftop facility, the
Commission allowed a rooftop solar PV
developer to recertify on a quarterly
basis. The Commission stated that the
recertification filing would be due
within 45 days after the end of the
calendar quarter. However, if in any
quarter a rooftop solar PV developer
either has no changes or only has
changes of power production capacity of
1 MW or less, the Commission stated

524]d. P 553.
525 Id. P 554.
526 Id, P 556.

that the rooftop solar PV developer
would not be required to recertify until
it has accumulated changes greater than
1 MW total over the quarters since its
last filing. Additionally, the
Commission stated that rooftop solar PV
developers, like all small power
production facilities, will not be subject
to protests when they file
recertifications that are ““administrative
only” in nature but would be subject to
such protests when they make
substantive changes to the existing
certification, as detailed above.527

287. The Commission limited the
ability to file a protest (rather than a
petition for declaratory order, with the
accompanying filing fee) to within 30
days of the date of the filing of the self-
certification or self-recertification. The
Commission stated that, if an interested
party would like to contest a self-
certification or self-recertification later
than 30 days after the date of its filing,
then the interested party may file a
petition for declaratory order with the
accompanying filing fee, just as they
could prior to the effective date of the
final rule.528

288. The Commission declined to
impose a 60-day deadline after which a
failure of the Commission to rule on the
protest would result in the protest being
denied by operation of law. The
Commission stated that self-certification
will be effective upon filing and will
remain effective after a protest has been
filed, until such time as the Commission
issues an order revoking certification.
The Commission clarified that self-
recertifications will likewise remain
effective after a protest has been filed,
until such time as the Commission
issues an order revoking
recertification.529

289. The Commission noted that the
presumption continues to be that a
small power production facility seeking
QF status that is located more than one
but less than 10 miles from any
affiliated small power production QFs is
at a separate site from those affiliated
small power production QFs, explaining
that the Commission was simply making
this presumption rebuttable.530

1. Requests for Rehearing

290. Solar Energy Industries state that
the self-certification process was
intended to be “quick and not unduly
burdensome” 531 to avoid the

527 Id. P 560.

528 [d. P 563.

529 Id. P 565.

530 Id. P 567.

531 Solar Energy Industries Request for Rehearing
and/or Clarification at 33 (citing Revisions to Form,
Procedures, and Criteria for Certification of

Continued
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“complexity, delays, and uncertainties
created by a case-by-case qualification
procedure” that “would act as an
economic disincentive to owners of
smaller facilities.” 532 Solar Energy
Industries argue that the new “[10]-mile
rule” adds unnecessary regulatory
burdens on QFs which will have a
chilling effect on the development of
QFs that is directly counter to PURPA’s
mandate to encourage QF development.
Solar Energy Industries assert that, if the
Commission does not reconsider the
rebuttable presumption framework, the
self-certification process will no longer
be quick and will become unduly
burdensome for all parties, including
the Commission and its staff.533

291. Public Interest Organizations
state that one of the ways that PURPA
directs the Commission to encourage
development of small power production
facilities is to prescribe rules exempting
them from the FPA, PUHCA, and state
laws and regulations, as necessary to
encourage development.534 Public
Interest Organizations argue that the
final rule does the opposite by requiring
applicants to list in Form No. 556 all
“affiliated small power production QFs
using the same energy resource within
one mile,” as well as “all affiliated
small power production QFs using the
same energy resource whose nearest
electrical generating equipment is less
than 10 miles from the electrical
generating equipment of the entity
seeking small power production QF
status.53 Public Interest Organizations
note that multiple commenters argued
that this proposal would impose a
significant burden,53¢ and that the
burden is substantial.?37 Public Interest
Organizations contend that the basis for
the Commission’s estimate that the final
rule would impose 62 hours of
administrative work on every small
power production facility over 1 MW
with affiliated facilities between one
and 10 miles away is not clear.538 Public
Interest Organizations note that Solar
Energy Industries extensively raised and
documented the expected regulatory

Qualifying Facility Status for a Small Power
Production or Cogeneration Facility, Order No. 732,
130 FERC {61,214, at P 8 (2010)).

532 Id. at 28 (citing Revised Regulations Governing
Small Power Production and Cogeneration
Facilities, Order No. 671, 114 FERC {61,102, at P
83, order on reh’g, Order No. 671-A, 115 FERC
161,225 (2006)).

533 Id. at 34.

534 Public Interest Organizations Request for
Rehearing at 116.

535 Id.

536 Id. (citing Order No. 872, 172 FERC {61,041
at PP 485, 539-42, 577-83).

537 Id. at 127-29.

538 Id. at 117 (citing Order No. 872, 172 FERC
161,041 at P 587).

burden of the new rule, and refer to
Solar Energy Industries’ estimate that
the new rule would require an
additional 90 to 120 hours per year to
comply.539

292. Public Interest Organizations
assert that the Commission’s
explanation for establishing its new
protest procedure is unreasonable and
unsupported by the record.>4° Public
Interest Organizations note that the new
procedures make it far easier and more
likely that an interested party will
challenge certification. Both Public
Interest Organizations and Solar Energy
Industries contend that there is no need
for this new procedure because any
interested person could file a petition
for declaratory order challenging
certification.54! Public Interest
Organizations and Solar Energy
Industries claim that, if petitions for
declaratory orders have been standing in
for protests until now, they should be
able to continue to do so without
increasing the regulatory burden on
small power production facilities by
adding a protest option.>42 Solar Energy
Industries add that, while the current
$30,000 543 filing fee for petitions for
declaratory order is substantial, it is not
nearly as substantial as the increased
legal fees that QFs will now have to bear
to seek and defend certification.544

293. Public Interest Organizations
assert that the Commission’s new same
site determination is contrary to the
congressional intent of PURPA because
it will discourage small power
production facilities.?45 Public Interest
Organizations argue that the litigation
risk created by the possibility that
various interested parties will protest
the facility owners’ certifications
throughout the life of the project any
time there is a change in circumstance
will effectively establish a 10-mile
exclusion zone for a developer around
each small power production facility.546

294. Solar Energy Industries claim
that the rebuttable presumption process
and procedure will discourage
investment in QFs because it brings a
substantially increased litigation risk in

539 Id. at 129 (citing Solar Energy Industries
Comments, Docket No. RM19-15-000, at 52 (Dec.
3,2019)).

540 [d. at 122.

541 ]d. at 122-23; Solar Energy Industries Request
for Rehearing and/or Clarification at 28.

542 Public Interest Organizations Request for
Rehearing at 123.

543 We note that the current filing fee for a
petition for declaratory order is $30,060.

544 Solar Energy Industries Request for Rehearing
and/or Clarification at 28.

545 Public Interest Organizations Request for
Rehearing at 106.

546 Id. at 107, 112.

each certification and recertification.547
Solar Energy Industries argue that
Congress did not give the Commission
authority to undertake a detailed case-
specific review to determine if the
facility meets the maximum size
requirements set forth in the statute.>48
Solar Energy Industries assert that, by
authorizing the Commission to
determine whether facilities are
considered to be located at ““the same
site,” Congress did not intend for the
Commission to promulgate regulations
that would stymie the development of
QFs by discouraging potential
financiers, investors, and owners from
backing such resources.549

295. Northwest Coalition asserts that
the application of the final rule’s same
site determination to existing facilities
is arbitrary, capricious, and not in
accordance with law.550 Northwest
Coalition argues that the Commission
erred by failing to exempt existing
facilities from applicability of the new
same site determination for determining
eligibility as a small power production
facility.551 Northwest Coalition
contends that the Commission
arbitrarily applied the new rule to any
existing facility that makes any
substantive change to its certification
documents with the Commission,
causing owners of facilities financed
and constructed in reliance on the
former one-mile rule now to face the
risk of decertification almost any time a
non-ministerial change is made,
including sale of a relatively minor
stake in ownership of the facility.552

296. Northwest Coalition argues that
the new rule decreases the marketability
of such facilities and upsets investment-
backed expectations of their owners,
who often invest in a portfolio of
resources with the expectation that it
can eventually be sold to another
owner.>33 Northwest Coalition argues
that the new rule will effectively bar the
transfer or sale of existing assets that
were lawfully qualified under the one-
mile rule but cannot qualify under the
new same site determination because
they consist of more than 80 MW of
aggregate capacity within 10 miles.55¢ It
asserts that this new precedent of the
Commission upsetting settled

547 Solar Energy Industries Request for Rehearing
and/or Clarification at 33.

548 Id.

549 Id. at 26.

550 Northwest Coalition Request for Rehearing at

551]d. at 53.

552 Jd. at 53-55; see also Public Interest
Organizations Request for Rehearing at 132.

553 Northwest Coalition Request for Rehearing at
55.

554 Id. at 55.
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expectations undermines the
predictability needed for long-term
investments in generation assets.555

297. Public Interest Organizations
argue that the final rule could lock in
old technology because owners of
existing facilities will have an enormous
incentive to avoid making changes to
their facility to avoid needing to
recertify.556 Public Interest
Organizations add that the final rule
discourages development of new small
power production facilities within 10
miles of existing facilities because the
new facilities could potentially trigger
revocation of certification for one or
more existing facilities.557

298. Northwest Coalition and Public
Interest Organizations note that, since
1980, facilities located more than one
mile apart enjoyed certainty that the
rules would not result in them being
located at the same site.558 Public
Interest Organizations argue that the
Commission arbitrarily and unlawfully
ignored serious reliance interests
because the Commission did not fully
consider it or failed to provide a “more
detailed justification” for its decision to
not respect acknowledged, settled
expectations in all cases, despite
commenters’ lengthy discussion of
reliance interest.559

299. Public Interest Organizations
assert that the Commission’s decision
not to grant more extensive legacy
treatment for existing facilities whose
owners have reasonably relied on the
longstanding one-mile rule sets a
precedent of dramatic regulatory
uncertainty that will have a chilling
effect on the market.560 Public Interest
Organizations contend that, going
forward, entrepreneurs will question
whether the Commission will further
change the regulatory structure, despite
longstanding precedent and reliance
interests.561

300. Northwest Coalition claims that,
the Administrative Procedures Act
(APA), pursuant to which the
Commission acted, does not authorize
retroactive rules; however, the new
rebuttable presumption will have the
retroactive effect of applying to existing

555 Id. at 55.

556 Public Interest Organizations Request for
Rehearing at 115.

557 Id.

558 Northwest Coalition Request for Rehearing at
53; Public Interest Organizations Request for
Rehearing at 132.

559 Public Interest Organizations Request for
Rehearing at 133 (citing FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515 (2009)).

560 Id. at 115.

561 ]d.

facilities seeking recertification.562
Northwest Coalition asserts that the
failure to exempt existing facilities is a
significant change from the
Commission’s past practice of applying
new certification criteria only to new
facilities, not existing facilities seeking
recertification.5%3 Northwest Coalition
notes that, when the Commaission
revised section 292.205(d) of its
regulations regarding the new operation
and efficiency certification criteria
required by the Energy Policy Act of
2005 (EPAct 2005) for cogeneration
facilities, those new criteria applied
only to “‘any cogeneration facility that
was either not a qualifying cogeneration
facility on or before August 8, 2005, or
that had not filed a notice of self-
certification or an application for
Commission certification as a qualifying
cogeneration facility under [18 CFR]
292.207 of this chapter prior to February
2,2006. . . .”564 Northwest Coalition
further notes that the Commission
clarified “‘that there is a rebuttable
presumption that an existing QF does
not become a ‘new cogeneration facility’
for purposes of the requirements of
newly added section 210(n) of PURPA
merely because it files for
recertification.” 565 Northwest Coalition
also points out that, in Order No. 671,
the Commission found that only
changes to the facility that lead it to be
a whole new facility, “such as an
increase in capacity from 50 MW to 350
MW,” could trigger the applicability of
the new qualification criteria.>66

301. Northwest Coalition argues that
the Commission did not respond to the
precedent on this issue that NIPPC,
CREA, REC, and Solar Energy Industries
provided in their NOPR comments.567
Northwest Coalition asserts that the
Commission’s failure to respond to
legitimate objections renders its
decision arbitrary and capricious.568

302. Public Interest Organizations
state that several commenters provided
data, maps, and information to show
that the application of the new “[10]-
mile rule” to existing projects has
potentially widespread implications for
states with significant QF

562 Northwest Coalition Request for Rehearing at

55 (citing Bowen v. Georgetown Univ. Hosp., 488
U.S. 204, 208-09 (1988)).

563 [d.

564 Id. at 55—56 (citing 18 CFR 292.205(d)).

565 Id. at 56 (citing Order No. 671, 114 FERC
61,102 at P 115).

566 Id. (citing Order No. 671, 114 FERC {61,102
at P 115).

567 Id. (citing NIPPC, CREA, REC, and OSEIA
Comments, Docket No. RM19-15-000, at 76 (Dec.
3, 2019)).

568 Id. (citing PPL Wallingford, 419 F.3d at 1198).

development.5%° For example, Public
Interest Organizations point out
Southeast Public Interest Organizations’
comment that the change to the one-
mile rule would have implications for
nearly every existing QF in North
Carolina and map that shows that
facilities in compliance with the
original one-mile rule are within 10
miles from other QFs and could trigger
the new rule on recertification.570

303. Public Interest Organizations
complain that, although the
Commission responded to these
concerns by limiting protests to
recertifications to instances in which a
substantive change is made to an
existing certification, it provided no
further explanation or rationale as to
how the “substantive change” limitation
would specifically address the concerns
raised.571 Public Interest Organizations
add that the Commission failed to
consider the valid concerns because the
term ‘‘substantive changes” is vague and
undefined and is unlikely to
meaningfully limit protests.572

304. Solar Energy Industries argue
that, if the Commission does not grant
rehearing of the “10-mile rule,” then the
Commission must establish a
grandfathering provision for facilities
that are already installed.573 Solar
Energy Industries ask the Commission
to clarify that all existing facilities will
retain their QF status unless a
recertification filing is made that
changes the maximum net output or
qualifying technologies of the QF.574
Solar Energy Industries assert that,
unless there is a change in the output of
the facilities or another change in
circumstance that has economic
consequences to the utility-purchaser,
then the facility’s status should be
beyond challenge.575 Solar Energy
Industries contend that failing to offer
grandfathering to existing facilities is
arbitrary, capricious, inconsistent with
Commission precedent that preserves
contractual expectations between
parties in the event of regulatory

569 Public Interest Organizations Request for
Rehearing at 130 (citing Southeast Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 29-33 (Dec. 3, 2019); SC Solar Alliance
Comments, Docket No. RM19-15-000, at 18 (Dec.
3, 2019); North Carolina DOJ Comments, Docket No.
RM19-15-000, at 8 (Dec. 3, 2019)).

570 Id. at 130-31 (citing Southeast Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 31 (Dec. 3, 2019)).

571]d. at 131.

572 ]d. at 131-32.

573 Solar Energy Industries Request for Rehearing
and/or Clarification at 34.

574 Id. at 35.

575 1d.
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change, and does not encourage QF's as
the statute requires.576

305. Solar Energy Industries state that,
if the Commission does not grant
rehearing and grandfather existing
facilities, then they seek clarification
that challenges to recertification filings
can only be brought “in circumstance
that has economic consequences to the
utility-purchaser and its ratepayers.” 577
Solar Energy Industries argue that, by
limiting challenges to existing facilities
to situations where there is a change in
output of the facilities or other change
in circumstances that has economic
consequences to the utility-purchaser
and its ratepayers, the final rule will
more closely align with the direction of
the statute.578

2. Commission Determination

306. As explained in the final rule
(and also above), the record shows that
large facilities were disaggregating into
smaller facilities and spacing
themselves at a distance sufficient to be
able to qualify as QFs. PURPA provides
advantages for small power production
facilities, and the final rule, consistent
with the statute, limits those advantages
to small power production facilities. To
that end, the purpose of the new rules
regarding the same site determination is
to ensure compliance with PURPA.

307. We disagree with Solar Energy
Industries’ arguments that the “[10]-
mile rule” adds unnecessary regulatory
burdens, making the self-certification
process no longer “quick and not
unduly burdensome.” The changes to
the one-mile rule and the corresponding
changes to the Form No. 556 are
necessary to provide the Commission
the information it needs to determine
whether a facility qualifies to be a QF,
consistent with the standards laid out in
the statute. In particular, the new
requirement to list affiliated small
power production QFs using the same
energy resource whose nearest electrical
generating equipment is less than 10
miles from the electrical generating
equipment of the entity seeking small
power production QF status, both on
initial certification and recertification, is
needed to assess whether the applicant
facility and other affiliated facilities
using the same energy resource are
located at the same site and ultimately
whether they meet the statutory 80 MW
limit. Moreover, the requirement is to
list affiliated small power production
QFs; thus, only facilities with affiliates
will be affected by this information

576 Id.

577 Id. (citing Zond-PanAero Windsystem Partners
I, 76 FERC {61,137 (1996)).

578 Id. at 36.

requirement—single, unaffiliated QFs
will face no additional burden.
Similarly, for QF applicants with few
affiliated facilities less than 10 miles
from the applicant facility, this listing
requirement should be only minimally
burdensome. The requirement to list
affiliates less than 10 miles from the
applicant facility would likely require
more time when a project owner owns
many QFs less than 10 miles from the
applicant facility, which will likely be
a larger, more sophisticated QF
developer that has resources to prepare
the form. Even then, it is a necessary
burden in order to ensure compliance
with PURPA.

308. Additionally, in response to
Solar Energy Industries’ argument that
the final rule adds unnecessary
regulatory burden “on QFs,”” 579 the
final rule was responsive to comments
on the burden of the proposed rule and,
as an example of the Commission taking
care to ascertain that the rules are not
unduly burdensome, specifically
lessened the burden on rooftop solar PV
developers.580

309. However, in light of Public
Interest Organizations’ and Solar Energy
Industries’ renewed assertion that the
regulatory burden on QFs is
substantial,>81 we modify and clarify
our requirements regarding the
identification of affiliated small power
production QFs, in order to further
ensure that the regulatory burden on
small power production facilities is
within reasonable limits. The new Form
No. 556, as revised by the final rule,
requires that a facility filing a
certification or recertification after the
effective date of the final rule identify,
in item 8a of the Form No. 556, any
affiliated small power production QFs
that use the same energy resource and
are located less than 10 miles from the
electrical generating equipment of the
applicant facility, by including in the
Form No. 556 each affiliated facility’s:
(1) Location, including geographic
coordinates; (2) root docket number, if
any; (3) maximum net power production
capacity; and (4) common owners.
Section 292.207(d) of the Commission’s
regulations, which the final rule
renumbered to 18 CFR 292.207(f), states
that if a QF fails to conform with any
material facts or representations
presented in the certification the QF

579 Solar Energy Industries Comments, Docket No.
RM19-15-000, at 51 (Dec. 3, 2019).

580 See Order No. 872, 172 FERC {61,041 at P
560.

581 Public Interest Organizations Request for
Rehearing at 127-29; see Solar Energy Industries
Request for Rehearing and/or Clarification at 34.

status of the facility may no longer be
relied upon.s582

310. As a result, when any of a small
power production QF’s affiliated
facilities less than 10 miles away
changes any of the items listed above,
the final rule would require a small
power production QF to recertify its
own Form No. 556 to reflect its affiliated
facility’s updated information. This
represents an expansion from the
requirement prior to the final rule that
a small power production QF reflect the
updated information of its affiliated
small power production facilities one
mile or less away.?83 Moreover, in order
to maintain an up-to-date Form No. 556
and recertify with the correct affiliated
facility information, under the final rule
a small power production QF would
need to monitor continually all of its
affiliated small power production QFs
that are less than 10 miles away for
changes. This also is an expansion from
the requirement, prior to the final rule,
that a small power production QF
monitor its affiliated small power
production QFs one mile or less away
for changes.584 We conclude that it may
be overly burdensome that a small
power production QF monitor
continually all of its affiliated facilities
less than 10 miles away for changes, and
that the small power production QF
recertify its own facility whenever an
affiliated small power production QF
less than 10 miles away changes.

311. We therefore modify the final
rule to state that a small power
production QF evaluating whether it
needs to recertify does not need to
recertify due to a change in the
information it has previously reported
regarding its affiliated small power
production QFs that are more than one
mile but less than 10 miles from its
electrical generating equipment,
including adding or removing an
affiliated small power production QF
more than one mile but less than 10
miles away, or if an affiliated small

58218 CFR 292.207(d), which the final rule
renumbered to 18 CFR 292.207(f).

583 [tem 8a of the Form No. 556 effective prior to
the final rule required an applicant to ““[i]dentify
any facilities with electrical generating equipment
located within 1 mile of the electrical generating
equipment of the instant facility . . .”” Section
292.207(d) of the Commission’s regulations, which
the final rule renumbered to 18 CFR 292.207(f),
states that if a QF fails to conform with any material
facts or representations presented in the
certification the QF status of the facility may no
longer be relied upon. While the requirement, prior
to the final rule, that a small power production QF
update its Form No. 556 with the updated
information of its affiliated small power production
facilities one mile or less away, is not explicit, we
believe that this requirement is the logical result of
the intersection of the above.

584 See supra note 583.
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power production QF more than one
mile but less than 10 miles away and
previously reported in item 8a makes a
modification, unless that change also
impacts any other entries on the
evaluating small power production QF’s
Form No. 556.

312. We will continue to require that
a small power production QF, as it was
prior to the final rule, recertify its Form
No. 556 to update item 8a due to a
change at any of its affiliated small
power production facilities that use the
same energy resource and are located
one mile or less from its electrical
generating equipment.585 We will also
still require that a small power
production QF recertify due to a change
in material fact or representation to its
own facility.

313. At such time as the small power
production QF makes a recertification
due to a change in material fact or
representation to its own facility or at
any of its affiliated small power
production facilities that use the same
energy resource and are located one
mile or less from its electrical generating
equipment, we will require that the
small power production QF update item
8a for all of its affiliated small power
production QFs within 10 miles,
including adding or deleting affiliated
small power production QFs, and
recording changes to previously listed
small power production QFs, so that the
information in its Form No. 556 is
complete, accurate, and up-to-date.>86

314. We believe that this modification
reduces the burden on small power
production QFs because they will not be
required to continually monitor their
affiliated small power production QFs
more than one mile but less than 10
miles away for changes, nor will we
require a small power production QF
that is evaluating whether it must
recertify its facility to recertify to update
item 8a due to a change at its affiliated
small power production facilities more
than one mile but less than 10 miles
from the evaluating facility’s electrical
generating equipment.387 However, the
affiliated QF of that evaluating small
power production QF will need to
recertify if the affiliated QF makes a
material change to its information in its
Form No. 556. In providing this
modification, we reiterate that the rule

585 See supra note 583.

586 If a small power production QF that was
certified prior to the effective date of this final rule
is required to recertify due to a material change to
its own facility, then at that time it will be required
to identify affiliates less than 10 miles from the
applicant facility.

587 We note that we are maintaining the final
rule’s alternative option for rooftop solar PV
developers to file their recertification applications.
See Order No. 872, 172 FERC {61,041 at P 560.

providing for a rebuttable presumption
for affiliated small power production
QFs located more than one but less than
10 miles apart is necessary to address
allegations of improper circumvention
of the one-mile rule that had been
presented to the Commission.>88 We
emphasize that identifying affiliated
facilities, and updating affiliated facility
information, are necessary for the
Commission to assess whether small
power production facilities located
more than one but less than 10 miles
apart should be considered to be at the
same site. However, we note that for
affiliated small powder production QFs
more than one mile but less than 10
miles apart, the presumption is that they
are at separate sites. Therefore, we
modify the recertification requirement
as to a small power production QF’s
affiliated small power production QFs
more than one mile but less than 10
miles away, because we believe this
modification strikes an appropriate
balance between the need to address
improper circumvention and the need to
avoid unduly burdening small power
production QFs consistent with the
presumption that QFs more than one
mile but less than 10 miles apart are
located at separate sites.

315. We note that, when a small
power production QF makes a material
change to its own facility, or when any
of its affiliated small power production
facilities that use the same energy
resource and are one mile or less from
of its electrical generating equipment
makes a material change, it needs to
recertify, at which point it would also
be required to update item 8a for all of
its affiliated small power production
QFs within 10 miles. If any of the
changes made are substantive, including
substantive changes at any of its
affiliates less than 10 miles away, the
recertification will be subject to
protests.589

316. In response to Public Interest
Organizations’ concerns that existing
facilities will lose their certification any
time they make a change requiring a
recertification, we note that protests
may only be made to recertification
making substantive changes, and if a
substantive change is made, both the
entity filing the QF certification and any
protesters will be allowed to present
evidence supporting their respective
positions. The Commission will
examine any such evidence presented
on a case-by-case basis to determine
whether the facility in question does not
actually meet the qualifications for QF
status under PURPA. For a same site

588 ]d. P 495.
589 Id, P 550.

determination, the Commission will
examine the relevant factors as
discussed above. The Commission will
decertify only if, after a review of the
evidence, the Commission determines
that the facility in question should be
considered at the same site with
affiliated facilities and their combined
power production capacity exceeds 80
MW. The Commission’s decision will be
based on the evidence of whether the
entity continues to comply with
PURPA.

317. In response to Public Interest
Organizations’ assertion that several
commenters provided data, maps, and
information showing that the
application of the new “[10]-mile rule”
to existing projects has potentially
widespread implications for states with
significant QF development 590 and
argument that litigation risk will
effectively establish a 10-mile exclusion
zone for a developer around each small
power production facility,>9* we note
that the Commission anticipated that
most protests filed pursuant to the new
18 CFR 292.207(a) will relate to the new
more-than-one-but-less-than-10-miles
rebuttable presumption.?92 If two
facilities are not owned by the same
person(s) or its affiliates, then the
facilities are definitionally not located at
the same site.593 Thus, protests cannot
assert that two facilities are at the same
site, unless those facilities are affiliates
using the same energy resource (and
more than one mile but less than 10
miles apart). Conversely only entities
that have affiliates will be subject to
protests regarding the same site
determination. Single, unaffiliated
facilities will not be subject to protests
on the new same site determination.>94
Furthermore, facilities with nearby
affiliates whose combined capacity does
not exceed 80 MW also will not be
decertified because of the new same site
determination. The only facilities that
will have concerns under the new same
site determination are those that are
affiliated with other facilities using the
same energy resource, are relatively near
each other, have a total combined
capacity with such affiliated facilities
exceeding 80 MW, and are considered at

590 Public Interest Organizations Request for
Rehearing at 130 (citing Southeast Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 29-33 (Dec. 3, 2019); SC Solar Alliance
Comments, Docket No. RM19-15-000, at 18 (Dec.
3, 2019); North Carolina DOJ Comments, Docket No.
RM19-15-000, at 8 (Dec. 3, 2019)).

591 [d, at 107, 112.

592 Order No. 872, 172 FERC {61,041 at P 533 &
n.877.

593 Id, P 286 n.797.

594 See id. P 553.
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the same site by the Commission after
a consideration of the evidence.

318. Therefore, assertions that
existing QF's risk decertification almost
any time they recertify and that the new
rule decreases marketability or
discourages QF development are
overstated. To the extent that the new
same site determination decertifies
particular QFs, decreases their
marketability, or discourages their
development, it only does so because
such entities do not comply with
PURPA. To the extent that large
facilities disaggregated in order to
qualify as small power production
facilities, or strategically built facilities
just over one mile apart, in reliance on
the old one-mile rule, we note that rules
can and do change. In fact, Congress
specifically directed the Commission to
revise its PURPA rules from time to
time.595 Moreover, we note that the new
regulations do not apply to an existing
facility unless and until it makes
substantive changes. When the existing
QF makes a substantive change, it is no
longer the same facility it was before,
and it is only then that the new
regulations should apply. Additionally,
we note that the facilities more than one
but less than 10 miles from affiliated
facilities continue to enjoy the
presumption that they are at separate
sites; only now the presumption is
rebuttable.

319. The Commission provided
examples of factors it may consider
when determining whether affiliated
facilities using the same resource and
more than one mile but less than 10
miles apart should be considered to be
at the same site, and stated that it will
make a case-by-case determination on
whether such facilities are indeed at the
same site.596 In response to Solar Energy
Industries’ argument that Congress did
not give the Commission authority to
undertake a detailed case-specific
review, we find that Congress delegated
to the Commission the authority to
determine the ‘““same site” and did not
limit the way in which the Commission
can do so, nor did Congress specify that
the Commission cannot conduct a case-
by-case analysis.?97

320. Regarding Public Interest
Organizations and Solar Energy
Industries’ arguments that there is no
need for the new protest procedure
because any interested person could file
a petition for declaratory order to
challenge a certification, we further
explain the rationale for implementing
the new protest structure. First,

595 See 16 U.S.C. 824a—3(a).
596 Order No. 872, 172 FERC {61,041 at P 511.
59716 U.S.C. 796(17)(A).

allowing protests will bring the
certification process more in line with
other Commission procedures, where
protests to filings do not require a
petition for a declaratory order and
associated filing fee. Second, while self-
certifications themselves are free, prior
to the final rule, the only way to protest
a self-certification was via paying the
fee for a declaratory order, which today
is $30,060. Consequently, it was
possible for a facility owner to file
multiple certifications with minor
changes effectively shutting out a
protester who could not afford to
repeatedly pay the declaratory order fee
for every QF submission. Allowing
protests equalizes the opportunity for
both facility owners and opponents to
weigh in on the certification of a facility
as a QF.598

321. While petitioners are correct that
purchasing electric utilities,
competitors, and local project
opponents now may file protests, we
believe that a more robust protest
system encourages transparency and
allows for better oversight by the
Commission, as well as by states and
other stakeholders. To the extent that
petitioners imply that such entities may
file frivolous protests for the purposes of
delaying or otherwise hindering QF
development or certification, the
Commission has limited protests to
within 30 days of the date of the filing
of an initial certification or of a
recertification making a substantive
change.599 For a facility that meets the
standards to qualify as a QF, the only
effect is the potential for an exchange of
filings immediately after the
certification is filed and some limited
uncertainty while awaiting the
Commission’s decision. Additionally,
we note that quite often QF developers
file for certification even before
construction of the facility has
commenced; in such a case, the
potential for some limited uncertainty
during the exchange of filings will have
minimal impact. The Commission also
has determined that self-certifications
will be effective upon filing and will
remain effective after a protest has been
filed, until such time as the Commaission
issues an order revoking the
certification.600

598 The Commission notes that if the Commission
issues an order in response to a self-certification
that is protested, or in response to an application
for Commission certification, the order issued by
the Commission will continue to be a declaratory
order which determines whether or not a project,
as described by the applicant and protester, meets
the technical and ownership standards for QFs, and
serves only to establish eligibility for benefits of
PURPA.

599 Order No. 872, 172 FERC {61,041 at P 554.

600]d. P 527.

322. In response to Public Interest
Organizations’ argument that the final
rule does the opposite of exempting QFs
from the FPA, PUHCA, and state laws
and regulations, the Commission is not
removing or amending the exemptions
provided by the regulations
implementing PURPA section 210(e).601

323. We also disagree with Public
Interest Organizations’ arguments that
“substantive change” is vague and does
not limit challenges. In the final rule,
the Commission explained that
“substantive changes that may be
subject to a protest may include, for
example, a change in electrical
generating equipment that increases
power production capacity by the
greater of 1 MW or 5 percent of the
previously certified capacity of the QF,
or a change in ownership in which an
owner increases its equity interest by at
least 10% from the equity interest
previously reported.” 692 The
Commission provided examples of what
it may consider to be a substantive
change because it intends to make a
case-by-case determination. The
Commission will be able to reject a
protest to a recertification that the
Commission does not believe rises to
the level of a substantive change.

324. Regarding Northwest Coalition’s
argument that the APA does not
authorize retroactive rules, we disagree
with Northwest Coalition’s premise that
the new rebuttable presumption for
affiliated facilities more than one mile
but less than 10 miles apart will have
retroactive effect when applied to
existing facilities seeking recertification.
The new regulations do not apply to an
existing facility unless and until it must
recertify because of changes to the
material facts and representations at its
facility or that of an affiliated facility
one mile or less away. When the
existing QF makes a change to the
material facts and circumstances of its
certification, it very well may no longer
be the same facility it was when
originally certified. Due to the change in
material facts, the new regulations
should apply. Thus, the rule is
prospective, and applied only if and
when new facts have prompted a
recertification.603

325. Northwest Coalition argues that
the Commission’s past practice in
developing new certification criteria is
to apply the new criteria only to new
facilities, not existing facilities seeking

601 ]d, P 514.

602 [d, P 550.

603 Furthermore, no commenter has explained
how and why applying the new rules to new
recertifications make them retroactive rules.
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recertification.60¢ We disagree.
Northwest Coalition relies on
Commission Order No. 671, which
implemented section 210(n) following
EPAct 2005. However, Northwest
Coalition overlooks that section 210(n)
of PURPA required the Commission to
issue a rule revising the criteria for new
cogeneration facilities, and therefore the
Commission in Order No. 671 focused
on defining what is a new facility.®95 In
contrast, here the Commaission was not
implementing 210(n) and therefore was
not revising the criteria solely for new
facilities.

326. For the foregoing reasons, we
decline to establish further legacy
treatment for existing facilities, as
requested. Existing QFs that seek to
recertify due to substantive changes will
be subject to protests. The Commission
can determine, on a case-by-case basis,
whether the evidence presented
represents a substantive change or
whether the change is non-substantive
and thus not subject to protests, in
which case the Commission will
dismiss any protests submitted. We
decline to specify, as Solar Energy
Industries request, that only changes to
the maximum net output or the
qualifying technology, or in
circumstances that have economic
consequences to the utility-purchaser
and its ratepayers, will make an existing
QF’s recertification subject to challenge.
We likewise disagree with Solar Energy
Industries’ contention that failing to
offer grandfathering to existing facilities
is arbitrary, capricious, and inconsistent
with Commission precedent. We
continue to believe that conducting a
case-by-case analysis is the best way to
determine whether the change that
prompted recertification is substantive,
will avoid arbitrary outcomes, and is
necessary to comply with the intent of
PURPA to provide advantages only to
small power production facilities.

E. Corresponding Changes to the FERC
Form No. 556

327. In the final rule, the Commission
adopted the NOPR proposals regarding
changes to the Form No. 556, with some
further clarifications and additions. The
Commission found that the added
information collected through these
changes was necessary to implement the
changes made to the regulations in the
final rule and thus justified the increase
in reporting burden.506

604 Northwest Coalition Request for Rehearing at
55.

60516 U.S.C. 824a—3(n).

606 See Order No. 872, 172 FERC {61,041 at P
584.

328. The final rule revised the “Who
Must File” section to include a
“Recertification” section which
provides the text of revised 18 CFR
292.207(f) (previously 18 CFR
292.207(d)), which states that a QF must
file for recertification whenever the QF
“fails to conform with any material facts
or representations presented . . . in its
submittals to the Commaission.” 607 The
Commission stated that this addition
does not alter our recertification
requirements, and the Commission
included it on the Form No. 556 simply
to make the Form No. 556 clearer in its
application.608

329. The Commission stated that the
total burden estimates in the
“Paperwork Reduction Act Notice”
section of Form No. 556 would be
updated based on the changes in the
final rule, to provide the following
estimates: 1.5 hours for self-
certifications of facilities of 1 MW or
less; 1.5 hours for self-certifications of a
cogeneration facility over 1 MW; 50
hours for applications for Commission
certification of a cogeneration facility;
3.5 hours for self-certifications of small
power producers over 1 MW and less
than a mile or more than 10 miles from
affiliated small power production QFs
that use the same energy resource; 56
hours for an application for Commission
certification of a small power
production facility over 1 MW and less
than a mile or more than 10 miles from
affiliated small power production QFs
that use the same energy resource; 9.5
hours for self-certifications of small
power producers over 1 MW with
affiliated small power production QFs
more than one but less than 10 miles
that use the same energy resource; 62
hours for an application for Commission
certification of a small power
production facility over 1 MW with
affiliated small power production QFs
more than one but less than 10 miles
that use the same energy resource.609

1. Requests for Rehearing

330. Public Interest Organizations
state that the final rule would impose 62
hours of administrative work on every
small power production facility over 1
MW with affiliated facilities between
one and 10 miles away and the basis for
this calculation is not clear.610

60718 CFR 292.207(d), which the final rule

renumbered to 292.207(f).

608 Order No. 872, 172 FERC {61,041 at P 586.

609 See Order No. 872, 172 FERC 61,041 at P
587.

610 Public Interest Organizations Request for
Rehearing at 117 (citing Order No. 872, 172 FERC
161,041 at P 587).

2. Commission Determination

331. Public Interest Organizations
misread the final rule on this point. The
final rule provided a total burden
estimate of 9.5 hours for self-
certifications of small power producers
over 1 MW with affiliated small power
production QFs more than one but less
than 10 miles apart that use the same
energy resource, but 62 hours for an
application for Commission certification
of a small power production facility
over 1 MW with affiliated small power
production QFs more than one but less
than 10 miles that use the same energy
resource.511 The estimate is not that
every small power production facility
over 1 MW with affiliated facilities
between one and 10 miles away will
have a total burden of 62 hours, but only
those who chose to apply for
Commission certification (as opposed to
use the self-certification process). For
those who self-certify, the burden
estimate is 9.5 hours.

332. In response to Public Interest
Organizations’ assertion that the basis
for the calculation is not clear, below we
explain the calculation. Prior to the final
rule, “[t]he estimated burden for
completing the Form No. 556, including
gathering and reporting information,
[was] as follows: 1.5 hours for self-
certification of a small power
production facility . . . 50 hours for an
application for Commission certification
of a small power production
facility. . . .” 612 The Information
Collection Section of the final rule
showed changes due to the final rule
and estimated an additional 8 hours for
the category ‘‘self-certifications” and 12
hours for the category “applications for
Commission certification” of small
power production facilities greater than
1 MW that are more than one but less
than 10 miles from affiliated small
power production QFs. Therefore, the
total burden estimate as provided in the
final rule is as follows: 1.5 hours plus
8 hours for a total of 9.5 hours for self-
certifications and 50 hours plus 12
hours for a total of 62 hours for
applications for Commission
certification.

333. In light of the modification to the
final rule described in section III.D, we

611 See Order No. 872, 172 FERC {61,041 at P
587. The majority of QFs choose the less
burdensome option to self-certify pursuant to 18
CFR 292.207(a), by filing a Form No. 556. An
application for Commission certification pursuant
to 18 CFR 292.207(b) also requires filing the Form
No. 556, but applicants for Commission
certification typically additionally prepare a written
petition arguing why the Commission should grant
QF status.

612 Commission Information Collection Activities
(FERC-556); Comment Request; Extension, Docket
No. IC19-16-000, at 5 (issued May 15, 2019).
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further modify the “Recertification”
section in page one of the instructions
of the Form No. 556, which was added
by the final rule. The “Recertification”
section currently reads “A QF must file
a recertification whenever the qualifying
facility ‘fails to conform with any
material facts or representations
presented . . . in its submittals to the
Commission.’ 18 CFR 292.207(f).” To
this, we will add “Among other possible
changes in material facts that would
necessitate recertification, a small
power production QF is required to
recertify to update item 8a due to a
change at an affiliated facility(ies) one
mile or less from its electrical generating
equipment. A small power production
QF is not required to recertify due to a
change at an affiliated facility(ies) listed
in item 8a that is more than one mile
but less than 10 miles away from its
electrical generating equipment, unless
that change also impacts any other
entries on the Form 556.”

F. PURPA Section 210(m) Rebuttable
Presumption of Nondiscriminatory
Access to Markets

334. In the final rule, the Commission
acknowledged that, when Order Nos.
688 and 688—A were issued, the
Commission decided that small QFs
may not have nondiscriminatory access
to markets.613 In Order Nos. 688 and
688—A, based on factors present at that
time, the Commission decided to draw
the line for small entities at 20 MW.614
However, as stated in the final rule,
energy markets have matured and
market participants have gained a better
understanding of the mechanics of such
markets.615 In the final rule, the
Commission stated that, since Order
Nos. 688 and 688—A, the Commission
recognized multiple examples of small
power production facilities under 20
MW participating in RTO/ISO energy
markets.616 The Commission stated that
it had found that the electric utilities in
those proceedings rebutted the
presumption of no market access and
therefore terminated the mandatory
purchase obligation.617

335. The Commission adopted the
proposal to revise 18 CFR 292.309(d) to
update the net power production
capacity level at which the presumption

613 Order No. 688, 117 FERGC {61,078 at P 72;
Order No. 688—A, 119 FERC {61,305 at PP 94-96;
N. States Power Co., 151 FERC {61,110, at PP 31—
36 (2015); PPL Elec. Utilities Corp., 145 FERC
161,053, at PP 21-24 (2013).

614 Order No. 688, 117 FERC {61,078 at PP 74,
76; Order No. 688—A, 119 FERC {61,305 at P 103.
615 Order No. 872, 172 FERC {61,041 at P 629.

616 Id, P 624.

617 Id. (citing Fitchburg Gas and Elec. Light Co.,
146 FERC {61,186, at P 33 (2014); City of
Burlington, Vt., 145 FERC {61,121, at P 33 (2013)).

of nondiscriminatory access to a market
attaches for small power production
facilities, but not for cogeneration
facilities. After reviewing commenters’
concerns, the Commission updated the
rebuttable presumption from 20 MW to
5 MW, rather than from 20 MW to 1 MW
as originally proposed in the NOPR. The
Commission explained that small power
production facilities with a net power
production capacity at or below 5 MW
will be presumed not to have
nondiscriminatory access to markets
and, conversely, small power
production facilities with a net power
production capacity over 5 MW will be
presumed to have nondiscriminatory
access to markets.

336. The Commission disagreed with
commenters who argued that a lack of
record evidence existed to support the
proposed reduction below 20 MW. The
Commission explained that, in Order
Nos. 688 and 688—A, the Commission
had determined that small QFs may not
have nondiscriminatory access to
wholesale markets and, therefore, it was
reasonable to establish a presumption
for small QFs. The Commission
explained that, at that time, the
Commission had found that it was
“reasonable and administratively
workable” to define “small” for
purposes of this regulation to be QFs
below 20 MW.618 The Commission
noted that a number of commenters,
including state entities which are
charged with applying PURPA in their
jurisdictions, supported revising the
definition of small QFs eligible for the
presumption in reducing the 20 MW
threshold.

337. The Commission again
acknowledged that there is no unique
number to draw a line for determining
what is a small entity.619 The
Commission explained that, in
establishing the 20 MW presumption as
the line between large and small QFs for
purposes of section 210(m), the
Commission had looked at other non-QF
rulemaking orders in which it had
considered what constituted a small

618 Id. PP 626—29 (citing Order No. 688, 117 FERC
61,078 at PP 74—78 (establishing rebuttable
presumption); Order No. 688—A, 119 FERC {61,305
at P 95 (“There is no perfect bright line that can
be drawn and we have reasonably exercised our
discretion in adopting a 20 MW or below
demarcation for purposes of determining which
QF's are unlikely to have nondiscriminatory access
to markets.”)).

619 Order No. 872, 172 FERC {61,041 at P 627
(citing Order No. 688—A, 119 FERC {61,305 at P 97
(“Although there is no unique and distinct
megawatt size that uniquely determines if a
generator is small, in other contexts the
Commission has used 20 MW, based on similar
considerations to those presented here, to
determine the applicability of its rules and
policies.”)).

entity and those orders showed 20 MW
was a reasonable number at which to
draw the line.620 The Commission
explained that it had since determined,
based on changed circumstances since
the issuance of Order Nos. 688 and 688—
A, that entities with capacity lower than
20 MW have nondiscriminatory access
to the markets and, therefore, a capacity
level of 20 MW may no longer be a
reasonable place to establish the
presumption on what constitutes a
smaller entity under our regulations.

338. The Commission explained that
it was updating the rebuttable
presumption based on industry changes
since Order No. 688. The Commission
stated that it was reasonable to update
the rebuttable presumption as the
markets defined in PURPA section
210(m)(1)(A), (B), and (C) evolve
because the statute itself does not
establish a presumption and the statue
requires the Commission to update the
rules from time to time to ensure it
complies with PURPA.

339. The Commission explained that,
over the last 15 years, the RTO/ISO
markets have matured and market
participants have gained a better
understanding of the mechanics of such
markets. As a result, the Commaission
found that it is reasonable to presume
that access to the RTO/ISO markets has
improved and that it is appropriate to
update the presumption for smaller
production facilities. The Commission
further explained that, as in Order No.
688, it looked to indicia in other orders
to determine where the presumption
should be set.621

340. The Commission found that
market rules are inclusive of power
producers below 20 MW participating in
markets. The Commission explained
that, for example, since the issuance of
Order No. 688, the Commission has
required public utilities to increase the
availability of a Fast-Track
interconnection process for projects up
to 5 MW 622

341. The Commission found that,
while the existence of Fast-Track
interconnection processes does not on
its own demonstrate nondiscriminatory
access for resources under 20 MW, it
does indicate that entities smaller than
20 MW have access to the market. The
Commission found that presuming that
QFs above 5 MW have such access is

620 Id. PP 628-29 (citing Order No. 688, 117 FERC
161,078 at P 76; Order No. 688—A, 119 FERC
161,305 at PP 96-97).

621 [d, P 629.

622 Id. P 630 (citing Small Generator
Interconnection Agreements and Procedures, Order
No. 792, 78 FR 73240 (Dec. 5, 2013), 145 FERC
161,159, at P 103 (2013), clarifying, Order No. 792—
A, 146 FERC {61,214 (2014)).
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therefore a reasonable approach to
identifying a capacity level at which to
update the rebuttable presumption of
nondiscriminatory market access.623

342. The Commission explained that,
since the issuance of Order No. 688 the
Commission has required each RTO/ISO
to update its tariff to include a
participation model for electric storage
resources that established a minimum
size requirement for participation in the
RTO/ISO markets that does not exceed
100 kW.624 The Commission explained
that these proposals require RTO/ISOs
to revise their tariffs to provide easier
access for smaller resources. The
Commission determined that requiring
markets to accommodate storage
resources as low as 100 kW also
supports this finding that resources
smaller than 20 MW have
nondiscriminatory access to those RTO/
ISO markets. The Commission stated
that it believed that these developments
support updating the 20 MW
presumption to a lower number.

343. The Commission found that,
when these changes are viewed
together, their cumulative effect
demonstrates that it is reasonable for the
Commission to maintain a small entity
presumption but update its
determination of what is a small entity
under this presumption under the
PURPA Regulations. The Commission
found that the prospect of increased
participation of distributed energy
resources in energy markets further
supports the proposition that wholesale
markets are accommodating resources
with smaller capacities.62°

344. The Commission recognized that
certain of these precedents would
support reducing the presumption
below 5 MW and perhaps even lower
than 1 MW. The Commission explained
that it carefully considered the
comments detailing the problems that
QF's have had in participating in RTO/
ISO markets, problems that necessarily
are more acute for smaller QFs at or near
the 1 MW threshold proposed in the
NOPR.626 The Commission therefore

623 Id. P 631.

624 [d. P 632 (citing Elec. Storage Participation in
Mkts. Operated by Reg’l Transmission Orgs. and
Indep. Sys. Operators, 83 FR 9580 (Mar. 6, 2018),
Order No. 841, 162 FERC {61,127, at P 265 (2018)).

625 Id. P 633 (citing Elec. Participation in Mkts
Operated by Reg’l Transmission Orgs and Indep.
Sys. Operators, 157 FERC 61,121, at P 129 (2016)
(footnote omitted) (“The costs of distributed energy
resources have decreased significantly, which when
paired with alternative revenue streams and
innovative financing solutions, is increasing these
resources’ potential to compete in and deliver value
to the organized wholesale electric markets.”)).

626 [d. P 634 (referencing Allco Comments, Docket
No. RM19-15-000, at 17-19 (Dec. 3, 2019);
Advanced Energy Economy Comments, Docket No.
RM19-15-000, at 10-11 (Dec. 3, 2019); DC

determined that 5 MW is a more
reasonable threshold of non-
discriminatory access to RTO/ISO
markets.

345. The Commission therefore found
it reasonable to update the presumption
under these regulations as to what
constitutes a small entity that is
presumed to have non-discriminatory
access to RTO/ISO markets and markets
of comparable competitive quality
below 20 MW, and that 5 MW
represents a reasonable new threshold
that accounts for the change of
circumstances indicating that 20 MW no
longer is appropriate but also
accommodates commenters’ concerns
that a 1 MW threshold would be too
low. The Commission acknowledged
that “there is no unique and distinct
megawatt size that uniquely determines
if a generator is small.” 627 The
Commission found that a 5 MW
threshold accords with PURPA’s
mandate to encourage small power
production facilities, recognizes the
progress made in wholesale markets as
discussed above, and balances the
competing claims of those seeking a
lower threshold and those seeking a
higher threshold.528

346. The Commission explained that
individual small power production QFs
that are over 5 MW and less than 20
MW can seek to make the case;
however, they do not truly have
nondiscriminatory access to a market
and should still be entitled to a
mandatory purchase obligation.629

347. The Commission disagreed with
Advanced Energy Economy’s argument
that the Commission failed to
sufficiently justify its change in
policy.®30 The Commission noted that,
in FCC v. Fox Television, the court
stated that, when an agency makes a
change in policy, the agency must show
that there are good reasons for the
change, “[bJut it need not demonstrate
to a court’s satisfaction that the reasons
for the new policy are better than the
reasons for the old one; it suffices that
the new policy is permissible under the
statute, that there are good reasons for
it, and that the agency believes it to be
better, which the conscious change of
course adequately indicates.” 631

Commission Comments, Docket No. RM19-15-000,
at 5 (Dec. 3, 2019); Public Interest Organizations
Comments, Docket No. RM19-15-000, at 89—90
(Dec. 3, 2019); Solar Energy Industries Comments,
Docket No. RM19-15-000, at 45—49 (Dec. 3, 2019)).

627 Order No. 688—A, 119 FERC {61,305 at P 97.

628 Order No. 872, 172 FERC {61,041 at P 635.

629 ]d, P 636.

630 Id. P 639 (referencing Advanced Energy
Economy Comments, Docket No. RM19-15-000, at
6 (Dec. 3, 2019) (citing FCC v. Fox Television, 556
U.S. at 515)).

631 FCC'v. Fox Television, 556 U.S. at 515.

348. The Commission clarified that it
was maintaining its determination from
Order No. 688 that small entities
potentially may not have non-
discriminatory access for purposes of
PURPA section 210(m). The
Commission explained that it had
determined that using 20 MW as an
indicator of what constitutes a small
entity is no longer valid. The
Commission found that entities below
20 MW increasingly have access to the
markets and become familiar with
practices and procedures and that
markets have since implemented
changes to provide easier access to
smaller facilities, including small power
production QFs, storage facilities, and
distributed energy resources. The
Commission found that these changes
demonstrate a change in facts since the
time it issued Order No. 688, which
supports updating what constitutes a
small entity for purposes of PURPA
section 210(m).632

349. The Commission explained that,
while it found that it is reasonable to
update the rebuttable presumption from
20 MW to 5 MW, it recognized
commenters’ concerns regarding
specific barriers to participation in RTO
markets that may affect the
nondiscriminatory access to those
markets of some individual small power
production facilities between 5 MW and
20 MW. The Commission explained
that, to address these concerns, it was
revising 18 CFR 292.309(c)(2)(i)—(vi) to
include factors that small power
production facilities between 5 MW and
20 MW can point to in seeking to rebut
the presumption that they have
nondiscriminatory access. The
Commission clarified that these factors
are in addition to the existing ability,
pursuant to 18 CFR 292.309(c), to rebut
the presumption of access to the market
by demonstrating, inter alia, operational
characteristics or transmission
constraints.633

350. The Commission added to 18
CFR 292.309(c) the following factors: (1)
Specific barriers to connecting to the
interstate transmission grid, such as
excessively high costs and pancaked
delivery rates; (2) the unique
circumstances impacting the time/
length of interconnection studies/queue
to process small power QF
interconnection requests; (3) a lack of
affiliation with entities that participate
in RTO/ISO markets; (4) a predominant
purpose other than selling electricity
which would warrant the small power
QF being treated similarly to
cogenerators (e.g., municipal solid waste

632 Order No. 872, 172 FERG {61,041 at P 638.
633 Id. P 640.
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facilities, biogas facilities, run-of-river
hydro facilities, and non-powered
dams); (5) the QF has certain
operational characteristics that
effectively prevent the QF’s
participation in a market; and (6) the QF
lacks access to markets due to
transmission constraints, including that
it is located in an area where persistent
transmission constraints in effect cause
the QF not to have access to markets
outside a persistently congested area to
sell the QF output or capacity. The
Commission explained that this list was
not intended to be an exhaustive list of
the factors that a QF could rely upon in
seeking to rebut the presumption. The
Commission further explained that
these factors, among other indicia of
lack of nondiscriminatory access, would
be assessed by the Commission on a
case-by-case basis when considering a
claim that the presumption of
nondiscriminatory access to the defined
markets should be considered rebutted
for a specific QF.634

351. The Commission found that the
addition of these factors addressed
commenters’ concern that not all small
power production facilities between 5
and 20 MW may have
nondiscriminatory access to competitive
markets and facilitates the ability of
small power production facilities facing
barriers to participation in RTO markets
to demonstrate their lack of access.63°
The Commission explained, for
example, that, while a small power
production facility between 5 MW and
20 MW does not need to be physically
interconnected to transmission facilities
to be considered as having access to the
statutorily-defined wholesale electricity
markets, there are some small power
production facilities between 5 MW and
20 MW that may face additional
barriers, such as excessively high costs
and pancaked delivery rates, to access
wholesale markets.636

352. The Commission further
explained that, for example, several
commenters expressed concern over the
resources or administrative burden for
some small power QFs that lack the
necessary experience or expertise to
participate in energy markets.
Recognizing these concerns, the
Commission added consideration of
both the fact that some small power
production facilities will face additional
difficulties due to costs, administrative
burdens, length of the interconnection
study process and the size of the queues
and the fact that some small power

634 Id, P 641.
635 Jd, P 642.
636 [,

production QFs do not have access to
the expertise of affiliated entities.637

353. The Commission agreed with
commenters that some small power
production facilities are similar to
cogeneration facilities because their
predominant purpose is not power
production. The Commission found
that, like cogeneration facilities, the sale
of electricity from these small power
production facilities is a byproduct of
another purpose and these facilities
might not be as familiar with energy
markets and the technical requirements
for such sales. The Commission
therefore allowed the small subset of
small power production facilities that
are between 20 MW and 5 MW to rebut
the presumption of access to markets
when the predominant purpose of the
facility is other than selling electricity,
and the sale of electricity is simply a
byproduct of that purpose. The
Commission recognized that, like all
QFs over 20 MW, there may be
particular small power production
facilities with certain operational
characteristics or that are located in an
area where persistent transmission
constraints in effect cause the QF not to
have access to markets outside a
persistently congested area to sell the
QF output or capacity.®38

1. Requests for Rehearing and
Clarification

354. Northwest Coalition, Public
Interest Organizations, and Solar Energy
Industries contend that the Commission
erred in revising the rebuttable
presumption for QFs between 5 MW
and 20 MW, arguing that the
Commission failed to demonstrate that
QFs between 5 MW and 20 MW have
nondiscriminatory access to markets
prior to shifting the burden from
requiring utilities to demonstrate QFs 20
MW and under have non-discriminatory
access to markets to requiring QFs
between 5 MW and 20 MW to prove that
they do not have access.539 Public
Interest Organizations, Northwest
Coalition and Solar Energy Industries
argue that, under the terms of section
210(m), a utility must “set forth the
factual basis” showing that QFs have
non-discriminatory access to the market,
and the Commission is statutorily
required to determine if the record

637 Id. P 643.

638 Id. P 644.

639 Public Interest Organizations Request for
Rehearing and Clarification at 136-37 (citing 5
U.S.C. 556(d); Nat’l Min. Ass’n v. Babbitt, 172 F.3d
906, 910 (D.C. Cir. 1999); United Scenic Artists v.
NLRB, 762 F.2d 1027, 1034 (D.C. Cir. 1985));
Northwest Coalition Request for Rehearing at 47—
48; Solar Energy Industries Request for Rehearing
and/or Clarification at 38—41.

sufficiently demonstrates that QFs have
non-discriminatory access to the market
before terminating the mandatory
purchase obligation.640 Public Interest
Organizations argue that general
presumptions that conditions are
improving for small QF's to access
competitive markets is insufficient
justification.641

355. Northwest Coalition and Public
Interest Organizations assert that there
is no evidence that circumstances have
changed since Order No. 688, arguing
that most QFs 20 MW and under (1) are
still connected to lower-voltage
distribution facilities that are subject to
state regulations instead of Commission-
regulated interconnection procedures;
and (2) require technical enhancements,
face pancaked rates, and additional
administrative burdens.®42 Public
Interest Organizations contend that the
Commission has repeatedly concluded
that QFs below 20 MW face obstacles to
transmission access in RTO/ISO regions
that prevent them from participating in
competitive markets.643 Northwest
Coalition and Public Interest
Organizations claim that the only two
examples of small QFs selling into
wholesale markets that the Commission
included in the final rule did so with a
larger, more experienced company
acting on their behalf.644 Public Interest
Organizations and Northwest Coalition
contend that there is no evidence that
small QF's are actually participating in
regional markets, therefore, it is
impossible to conclude that small QFs
do so regularly.645

356. Northwestern Coalition and
Public Interest Organizations dispute
the Commission’s claims that (1) small
QFs have gained a better understanding
of the markets; (2) changes to
interconnection rules indirectly support
small QFs’ access to markets; and (3)
changes in RTO/ISO market rules to
accommodate energy storage resources
support the Commission’s finding that
QF's between 5 and 20 MW have non-
discriminatory access to markets.646
Northwestern Coalition and Public
Interest Organizations argue that the
Commission provided no evidence that

640 Public Interest Organizations Request for
Rehearing at 136 (citing 16 U.S.C. 824a—3(m)(3)).

641 Solar Energy Industries Request for Rehearing
and/or Clarification at 38—39; Public Interest
Organizations Request for Rehearing and
Clarification at 40.

642 Pyublic Interest Organizations Request for
Rehearing at 138-140.

643 Id. at 138-39.

644 Id. at 140.

645 Jd. at 139; Northwest Coalition Request for
Rehearing at 49-50.

646 Northwest Coalition Request for Rehearing at
50; Public Interest Organizations Request for
Rehearing at 137-140.
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small QFs have gained a better
understanding or how that
understanding helped them overcome
the obstacles small QFs face in
accessing markets.647 Northwestern
Coalition and Public Interest
Organizations assert that the adoption of
fast-track procedures for facilities under
5 MW or accommodations for energy
storage resources do nothing to support
access by QFs between 5 and 20 MW to
markets.?48 Northwest Coalition
contends that the Commission also
ignored evidence that smaller resources
face unique barriers to accessing
competitive markets, such as that the
standard trading block in wholesale
markets is 25 MW, or that requiring
transmission be scheduled in 1 MW
blocks place a disproportionate burden
on small generators.549

357. One Energy claims that behind-
the-meter distributed energy resources
(DERs) are more like cogeneration than
small power production because their
primary purpose is to directly power
homes and business and not to sell
energy at wholesale.650 Therefore, One
Energy argues that the final rule was
‘“unduly discriminatory” in finding that
behind-the-meter DERs between 5 and
20 MW have non-discriminatory access
to markets. One Energy asserts that
behind-the-meter resources should be
exempted from the reduction like
cogeneration facilities. Further, One
Energy contends that the Commission
cited QFs that are similar to
cogeneration facilities, such as solid
waste facilities and biogas facilities, but
did not specifically include behind-the-
meter DERs. One Energy argues that at
a minimum the Commission should list
behind-the-meter DERs like other
categories of small power production
facilities that are entitled to rebut the
presumption of nondiscriminatory
market access.?51

358. One Energy also seeks
clarification as to how the new same site
determination rules will affect the
PURPA section 210(m) presumption
that small power production facilities
with a net power production capacity at
or below 5 MW do not have
nondiscriminatory access to markets.
One Energy states that it has three
behind-the-meter wind projects with

647 Northwest Coalition Request for Rehearing at
49; Public Interest Organizations Request for
Rehearing at 139.

648 Northwest Coalition Request for Rehearing at
51-52; Public Interest Organizations Request for
Rehearing at 140.

649 Northwest Coalition Request for Rehearing at
52-53.

650 One Energy Request for Rehearing and
Clarification at 5-7.

651]d. at 7.

three separate off-takers, within one
mile of each other. One Energy is
concerned that, if one of the off-takers
no longer takes service, the Commission
would aggregate the formerly behind-
the-meter facility with the other
facilities within one mile, find that the
three together are 15 MW and
consequently find that the formerly
behind-the-meter facility is not eligible
for the below 5 MW presumption.652

359. Public Interest Organizations
assert that the rebuttable list of factors
is only included in 18 CFR 292.309(c)
and was not added to 18 CFR 292.309(e)
that applies to QFs in ISO-NE, MISO,
NYISO and PJM nor in 18 CFR
292.309(f) that applies to QFs in
ERCOT. Public Interest Organizations
request that, to prevent unnecessary
confusion, the Commission incorporate
the factors listed in 18 CFR 292.309(c)
into both (e) and (f).653

2. Commission Determination

360. We disagree with parties’
arguments and reaffirm the finding that
market conditions have changed since
the issuance of Order No. 688. In
establishing the original rebuttable
presumption of 20 MW in Order No.
688, the Commission relied on the
market conditions at that time. As the
Commission stated, markets have
matured and the markets have provided,
and continue to provide, increased
access to smaller resources
demonstrating the need for the
Commission to reconsider its definition
of small power production QFs. In the
final rule, the Commission updated the
relevant definition of a small power
production facility for purposes of
292.309 to be 5 MW and, despite the
arguments on rehearing, we affirm that
finding here.654

361. We disagree with arguments that
the Commission did not provide
sufficient support for its finding that
QFs between 5 and 20 MW can be
presumed to have non-discriminatory
access competitive markets.
Specifically, the Commission explained
that, since the issuance of Order No.
688, the Commission has required each
RTO/ISO to update its tariff to include
a participation model for electric storage
resources that established a minimum
size requirement for participation in the
RTO/ISO markets that does not exceed
100 kW.655 The Commission explained
that these proposals require RTO/ISOs

652 Id. at 8-9.

653 Public Interest Organizations Request for
Rehearing at 143—44.

654 Order No. 872, 172 FERC {61,041 at PP 629—
633.

655 Id. P 632 (citing Order No. 841, 162 FERC
161,127 at P 265).

to revise their tariffs to provide easier
access for smaller resources. The
Commission determined that requiring
markets to accommodate storage
resources as low as 100 kW also
supports this finding that resources
smaller than 20 MW have
nondiscriminatory access to those RTO/
ISO markets. Further, that the
Commission chose a 5 MW cut-off for
eligibility for the fast-track procedures
represents an implicit judgment by the
Commission that facilities larger than 5
MW do not need such procedures to be
able to interconnect to the grid.65¢ The
Commission stated that it believed that
these developments support updating
the 20 MW presumption to a lower
number.657

362. While these factors were a
sufficient basis to support the
Commission’s action, they were by no
means an exhaustive recitation of
relevant developments in competitive
markets since Order Nos. 688. For
example, as the Commission noted in
another recent rulemaking, all of the
RTOs/ISOs have at least one
participation model that allows
resources as small as 100 kW to
participate in their markets.558 Indeed,
even since the final rule, the
Commission has continued to provide
greater opportunities for small power
production facilities to participate in
wholesale organized markets.659

363. Regarding arguments from Public
Interest Organizations and Northwest
Coalition that the final rule failed to
consider that smaller resources face
unique barriers to accessing competitive
markets, we disagree. In the final rule,
the Commission carefully considered
such concerns and amended 18 CFR
292.309(c) to include factors that small
power production QFs between 5 and
20 MW can use to rebut the
presumption of non-discriminatory
access to markets.660 These factors
include (1) specific barriers to
connecting to the interstate transmission
grid, such as excessively high costs and
pancaked delivery rates; (2) unique
circumstances impacting the time/

656 Id. PP 630-31.

657 Id. P 632.

658 Order No. 841, 162 FERC {61,127 at P 272.

659 See Participation of Distributed Energy
Resource Aggregations in Markets Operated by
Regional Transmission Organizations and
Independent System Operators, Order No. 2222,
172 FERC {61,247 (2020). While Order No. 2222
will not become effective until after the effective
date of the rulemaking in the instant proceeding
and applies only to Commission-jurisdictional
RTOs/ISOs, we find it appropriate to mention it
here to provide another example of the greater
opportunities for small power producer
participation in organized electric markets.

660 Order No. 872, 172 FERC {61,041 at P 640.
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length of interconnection studies/queue
to process small power QF
interconnection requests; (3) lack of
affiliation with entities that participate
in RTO/ISO markets; (4) predominant
purpose other than selling electricity
which would warrant the small power
QF being treated similarly to
cogenerators (e.g., municipal solid waste
facilities, biogas facilities, run-of-river
hydro facilities, and non-powered
dams); (5) having certain operational
characteristics that effectively prevent
the qualifying facility’s participation in
a market; and (6) lack of access to
markets due to transmission constraints,
including that it is located in an area
where persistent transmission
constraints in effect cause the QF not to
have access to markets outside a
persistently congested area to sell the
QF output or capacity.661 The
Commission adopted the first four of
these factors recognizing that some
small power production facilities
between 5 and 20 MW may lack
nondiscriminatory access to markets.662
The first four factors address concerns
that a small power production QF may
lack expertise, either directly or within
its corporate family, to access markets
defined in PURPA section 210(m)(1) or
has operational characteristics or is
remotely located such that it faces
additional transmission obstacles to
reach such markets. Additionally, the
Commission applied the last two factors
on the list, i.e., “‘operational
characteristics” and ‘“‘transmission
constraints,” which were originally
adopted in Order No. 688 for QFs
between 20 and 80 MW, to permit QFs
between 5 and 20 MW to rebut the
presumption that they have non-
discriminatory access to markets. This
list of factors, we stress, is not exclusive
but was adopted in the final rule to
address the specific concerns
commenters raised in responding to the
NOPR.

364. Like the initial regulations
implementing PURPA section 210(m),
the final rule’s revision to the rebuttable
presumption merely provides a
framework for evaluating whether
individual small power production
facilities have nondiscriminatory access
to the markets defined in PURPA
section 210(m); it does not decide that
every small power producer QF between
5 MW and 20 MW in fact has
nondiscriminatory access. The D.C.
Circuit has held that “[t]he fact that
FERC chose to adopt certain rebuttable
presumptions via rulemaking, rather
than by case-by-case adjudication, does

661]d. P 641.
662 Id. PP 640, 642.

not violate any of the statute’s
requirements.” 663 Contrary to Public
Interest Organizations’ argument,564 the
rebuttable presumption, if applicable,
provides the requisite ““factual basis” for
a utility to invoke. Conversely, the
corresponding factors for rebutting this
presumption, if applicable, provide a
“factual basis” that a QF may invoke to
rebut that presumption.

365. In undertaking this rulemaking,
the Commission stated its intent to
modify PURPA in light of changed
circumstances since it first implemented
PURPA section 210(m).66% During the
rulemaking process, the Commission
appropriately reviewed the MW level at
which to set a presumption of
nondiscriminatory market access for
small power production qualifying
facilities. As discussed above, a variety
of factors have led to the increased
ability to access wholesale markets by
small power production qualifying
facilities, and in supporting this trend of
an increased ability to access the energy
market, the Commission has established
policies and procedures such as the fast-
track interconnection process, among
others, to accommodate and encourage
smaller energy resources’ participation
in organized electricity markets.666
Thus, as the Commission stated in the
final rule, 20 MW is no longer the
appropriate threshold to presume
nondiscriminatory access to markets for
small power production QFs under
PURPA section 210(m).667

366. In the final rule, as noted above,
the Commission addressed commenters’
concerns by establishing a list of
established specific factors that QFs
between 5 and 20 MW can utilize,
among others, to rebut
nondiscriminatory access.668
Commenters stated that small power
production QFs 20 MW and less are
often located on local distribution
systems and have additional hurdles to
gain transmission access to energy
markets. To address this concern, the
Commission established the first factor:
Specific barriers to connecting to the
interstate transmission grid, such as
excessively high costs and pancaked
delivery rates.669

367. In response to commenters’
concerns over the potential
disproportionate high costs and delays a
small power production QF between 5

663 AFPA v. FERC, 550 F.3d at 1183.

664 Public Interest Organizations Request for
Rehearing at 136 (citing 16 U.S.C. 824a—3(m)(3)).

665 See NOPR, 168 FERC {61,184 at P 127.

666 See Order No. 872, 172 FERC {61,041 at PP
628-33.

667 See id. P 627.

668 Id, PP 641-42.

669 Id.

and 20 MW could face, the Commission
added the second factor: The unique
circumstances impacting the time or
length of interconnection studies or
queue to process small power producer
QF interconnection requests.670

368. Commenters asserted that those
QFs between 5 and 20 MW that have
larger energy affiliates could access the
knowledge and expertise needed to
participate in such markets, whereas
other QFs could not, which led the
Commission to adopt the third factor: A
lack of affiliation with entities that
participate in RTO/ISO markets.671

369. Commenters representing solid
waste, biogas, and hydro facilities
claimed that some small power
production QFs between 5 and 20 MW
were more similar to cogeneration QFs
than small power production QFs in
that their primary purpose was not the
sale of electricity. In response, the
Commission included the fourth factor:
A predominant purpose other than
selling electricity, which would warrant
the small power QF being treated
similarly to cogenerators (e.g.,
municipal solid waste facilities, biogas
facilities, run-of-river hydro facilities,
and non-powered dams).672

370. As the Commission explained in
the final rule (and reiterated above), this
is not intended to be an exhaustive list
but is intended to provide a framework
for the Commission to evaluate small
power producer QFs between 5 and 20
MW who wish to rebut the presumption
of nondiscriminatory access.673 Any
small power producer QF may use these
factors (or other evidence) to rebut the
presumption that a specific QF between
5 MW and 20 MW has non-
discriminatory access to markets, and
the Commission will review each
request on a case-by-case basis.

371. One Energy argues that a behind-
the-meter DER’s primary purpose is to
generate electricity for its host and any
potential sale is secondary like
cogeneration facilities. While not ruling
on the validity of this argument with
respect to any behind-the-meter DER,
we clarify that small power production
QFs that are behind-the-meter DERs are
permitted to argue that the fourth factor
which states ““‘a predominant purpose
other than selling electricity which
would warrant the small power QF
being treated similarly to cogenerators
(e.g., municipal solid waste facilities,
biogas facilities, run-of-river hydro
facilities, and non-power dams)”’
supports their argument that they lack

670 Id. PP 641, 643.
671 [d.

672 Id. PP 641, 644.
673 Id. P 641.
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nondiscriminatory access to markets.674
We will rule on any such arguments on
a case-by-case basis taking into account
the specific facts of the DER making the
argument.

372. We grant Public Interest
Organizations request for clarification
that the list of factors in section 18 CFR
292.309(c) that small power production
facilities between 5 MW and 20 MW can
point to in seeking to rebut the
presumption that they have
nondiscriminatory access was not—but
should be—added to 18 CFR 292.309(e)
that applies to QFs in ISO-NE, MISO,
NYISO, and PJM, and also to 18 CFR
292.309(f) that applies to QFs in
ERCOT. In order to avoid confusion, we
hereby incorporate the factors listed in
18 CFR 292.309(c) into both (e) and (f).

373. In response to One Energy’s
request for clarification as to how the
new same site determination rules will
affect the PURPA section 210(m)
presumption, in determining whether a
QF is eligible for the rebuttable
presumption that a qualifying small
power production facility with a
capacity at or below 5 MW does not
have nondiscriminatory access to the
market, the Commission will look
primarily at the net certified capacity of
each QF. We note that the regulations
state that, for the purposes of
implementing the rebuttable
presumption of nondiscriminatory
access, the Commission will not be
bound by the standards (i.e., the new
ten-mile rule) of section 292.204(a)(2).
The Commission will review, on a case-
by-case basis, any question that involves
applying both 18 CFR 292.309 and
292.204 to the same entity. We further
note that, while we will look primarily
at the net certified capacity of each QF,
we may consider, inter alia, the new
“ten-mile rule.”

G. Legally Enforceable Obligation

374. In the final rule, the Commission
adopted the NOPR proposal to require
QFs to demonstrate that a proposed
project is commercially viable and that
the QF has a financial commitment to
construct the proposed project, pursuant
to objective, reasonable, state-
determined criteria in order to be
eligible for a LEO.675 The Commission
affirmed that the states have flexibility
in determining what constitutes an
acceptable showing of commercial
viability and financial commitment,
albeit subject to the criteria being
objective and reasonable. The
Commission found that requiring a
showing of commercial viability and

674 Id,
675 Id. P 684.

financial commitment, based on
objective and reasonable criteria, would
ensure that no electric utility obligation
is triggered for those QF projects that are
not sufficiently advanced in their
development and, therefore, for which it
would be unreasonable for a utility to
include in its resource planning. At the
same time, the Commission found, the
criteria also ensure that the purchasing
utility does not unilaterally and
unreasonably decide when its obligation
arises. The Commission believed that
this struck the right balance for QF
developers and purchasing utilities and
should encourage development of
QFs.676

375. The Commission explained that
examples of factors a state could
reasonably require are that a QF
demonstrate that it is in the process of
at least some of the following
prerequisites: (1) Taking meaningful
steps to obtain site control adequate to
commence construction of the project at
the proposed location and (2) filing an
interconnection application with the
appropriate entity. The Commission
found that the state could also require
that the QF show that it has submitted
all applications, including filing fees, to
obtain all necessary local permitting and
zoning approvals. The Commission also
clarified that it is appropriate for states
to require a QF to demonstrate that it is
in the process of obtaining site control
or has applied for all local permitting
and zoning approvals, rather than
requiring a QF to show that it has
obtained site control or secured local
permitting and zoning. Moreover, the
Commission noted that the factors that
the state requires must be factors that
are within the control of the QF.677

376. The Commission clarified that
demonstrating the required financial
commitment does not require a
demonstration of having obtained
financing. The Commission explained
that requiring QF's to, for example,
apply for all relevant permits, take
meaningful steps to seek site control, or
meet other objective and reasonable
milestones in the QF’s development can
sufficiently demonstrate QF developers’
financial commitment to the QFs’
development and allows utilities to
reasonably rely on the LEO in planning
for system resource adequacy.678

377. The Commission explained that
the intent of these factors is to provide
a reasonable balance between providing
QF's with objective and transparent
milestones up front that are needed to
obtain a LEO, allowing states the

o7 Id,
677 Id. P 685.
678 Id. P 687.

flexibility to establish factors that
address the individual circumstances of
each state, and increasing utilities’
ability to accurately plan their
systems.579 The Commission further
explained that establishing objective
and reasonable factors is intended to
limit the number of unviable QFs
obtaining LEOs and unnecessarily
burdening utilities that currently have
to plan for QFs that obtain a LEO very
early in the process but ultimately are
never developed.®8° The Commission
explained that, in adopting this
provision, the Commission was raising
the bar to prevent speculative QFs from
obtaining LEOs, with an associated
burden on purchasing utilities, but was
not establishing a barrier for financially
committed developers seeking to
develop commercially viable QFs.

378. The Commission disagreed that
establishing reasonable, transparent
factors is an onerous barrier or will
cause a substantial reduction in QFs.
The Commission found that the
objective and reasonable criteria it had
established would protect QFs against
onerous requirements for LEOs that
hinder financing, such as a requirement
for a utility’s execution of an
interconnection agreement 681 or power
purchase agreement,%82 requiring that
QFs file a formal complaint with the
state commission,®83 limiting LEOs to
only those QFs capable of supplying
firm power,584 or requiring the QF to be
able to deliver power in 90 days.685 The
Commission found that, by making clear
that such conditions are not permitted,
and by instead providing objective
criteria to clarify when a LEO
commences, the LEO provisions it
adopted would encourage the
development of QFs.

379. The Commission, however,
declined to establish specific factors for
the states to adopt, to establish a
baseline for eligible factors, or to
otherwise limit states’ flexibility. The
Commission found that states are in the
best position to determine, in the first
instance, what specific factors would

679 1d. P 688.

680 Id.

681 Jd, P 689 (citing FLS, 157 FERC {61,211 at P
26 (stating that requiring signed interconnection
agreement as prerequisite to LEO is inconsistent
with PURPA Regulations)).

682 Id. (citing Murphy Flat Power, LLC, 141 FERC
61,145, at P 24 (2012) (finding that requiring a
signed and executed contract with an electric utility
as a prerequisite to a LEO is inconsistent with
PURPA Regulations)).

683 Id. (citing Grouse Creek Wind Park, LLC, 142
FERC {61,187, at P 40 (2013)).

684 [d. (citing Exelon Wind 1, L.L.C. v. Nelson, 766
F.3d at 400).

685 [d. (citing Power Resource Group, Inc. v.
Public Utility Comm’n of Texas, 422 F.3d 231 (5th
Cir. 2005)).
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best suit the specific circumstances of
each state so long as they are objective
and reasonable and provided the
suggested prerequisites above as
examples of objective and reasonable
factors.686

380. The Commission explained that
the concept of a LEO was specifically
adopted to prevent utilities from
circumventing the mandatory purchase
requirement under PURPA by refusing
to enter into contracts.®8” The
Commission stated that it had found
that requiring a QF to have a utility-
executed contract or interconnection
agreement or requiring the completion
of a utility-controlled study places too
much control over the LEO in the hands
of the utility and defeats the purpose of
a LEO and is inconsistent with
PURPA.688 The Commission stated that,
when reviewing factors to demonstrate
commercial viability and financial
commitment, states thus should place
emphasis on those factors that show that
the QF has taken meaningful steps to
develop the QF that are within the QF’s
control to complete, and not on those
factors that a utility controls. The
Commission explained, for example,
that requiring a QF to make a deposit or
whether the QF has applied for system
impact, interconnection or other needed
studies are the types of factors that may
show that the QF has taken meaningful
steps to develop the QF that are within
the QF’s control and the type of
objective and reasonable standards that
states can consider in their
implementation.689

1. Requests for Rehearing

381. Public Interest Organizations
argue that the final rule’s provision
allowing states to require a showing of
commercial viability and financially
commitment results in additional
barriers to QFs without sufficient
safeguards to protect QFs from states’

686 Id, P 690.

687 [d. P 695 (citing JD Wind 1, LLC, 129 FERGC
61,148 at P 25, reh’g denied, 130 FERC 61,127
(citing Order No. 69, FERC Stats. & Regs. 130,128
at 30,880); see also Midwest Renewable Energy
Projects, LLC, 116 FERC 61,017 (2006)).

688 [d. (citing FLS, 157 FERC {61,211 at P 23
(finding such requirements “allows a utility to
control whether and when a legally enforceable
obligation exists—e.g., by delaying the facilities
study”)).

689 Id'

abuses. Public Interest Organizations
contend that the Commission erred in
failing to justify how these factors are
consistent with PURPA’s purpose of
encouraging QFs. Public Interest
Organizations assert that the
Commission ignored the evidence that
utilities adopt requirements to avoid
their mandatory purchase obligation
and states often acquiesce. Public
Interest Organizations contend that the
requirement that the factors be
reasonable and objective are insufficient
to protect QFs in seeking to establish a
LEO and reiterate their request that the
Commission establish specific limits on
the kind of showing that is required
before a LEO is established.690

382. Public Interest Organizations
argue that the Commission has
repeatedly issued declaratory orders
showing the unlawfulness of several
LEO restrictions adopted by states but
has repeatedly declined to initiate
enforcement actions. They add that state
regulators and courts have dismissed
the Commission’s declaratory orders as
advisory and states have supported
utilities’ efforts to restrict LEOs. Public
Interest Organizations assert that the
Commission erred in considering the
potential benefits to the utility’s
planning process of imposing new
burdens on QFs. Instead, they contend
that Congress directed the Commission
to develop rules that would encourage
QFs, not impose new burdens on QF's to
benefit a utility’s planning process.691

383. Mr. Mattson argues that requiring
financing as a factor to obtain a LEO is
problematic because a LEO is needed to
obtain financing.692

2. Commission Determination

384. We disagree with the arguments
raised on rehearing. The Commission
created the LEO concept in Order No. 69
and has the authority to refine its
contours in a way that continues to
encourage QF development. The final
rule achieves that result. Therefore, we
reaffirm the Commission’s finding in the
final rule that requiring a showing of
commercial viability and financial

690 Public Interest Organizations Request for
Rehearing at 145.

691]d. at 147—49.

692 Mr, Mattson Motion for Time,
Reconsideration, and Request Answers at 2.

commitment based on objective and
reasonable criteria encourages the
development of QFs.693 It also strikes an
appropriate balance between the needs
of the QFs and the needs of the
purchasing utilities.

385. That the revisions to the LEO
eligibility requirements encourage the
development of QFs is clear. In the past,
purchasing utilities impeded the
development of QFs by unilaterally
erecting barriers to QF's establishing an
obligation, such as by requiring a QF to
have entered into an interconnection
agreement or a power purchase
agreement with the purchasing utility. It
would then be up to the purchasing
utility to decide whether and when to
enter into such an agreement. The
Commission changed that dynamic in
the final rule by adopting regulations
formalizing Commission precedent that
takes away from the purchasing utility
the unilateral ability to determine when
the purchasing utility’s obligation
arises. Under the final rule, state-
established objective and reasonable
criteria would clarify when an
obligation arises, rather than leave it to
the purchasing utility.694¢ What is more,
the criteria should be such that the
ability to meet the criteria is in the
hands of the QF and not in the hands
of the purchasing utility. For example,
it is the QF, and not the purchasing
utility, that decides when it will apply
for necessary permits or when it will
apply for an interconnection
agreement.®95 Therefore, providing
guidelines for establishing reasonable
and objective criteria will prevent
purchasing utilities from unilaterally
and unreasonably deciding when its
obligation to purchase arises and
provides guidance to QFs seeking to
establish a LEO. Moreover, to meet the
needs of the purchasing utility,
requiring a showing of commercial
viability and financial commitment will
ensure that no electric utility obligation
is triggered for those QF projects that are
not sufficiently advanced in their
development and, therefore, for which it
would be unreasonable for a utility to
include in its resource planning.

693 Order No. 872, 172 FERC {61,041 at P 684.
694 Id. P 690.
695 Id. P 694.
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386. The criteria the Commission
provided under the final rule are
different from the prerequisites that the
Commission in the past has found
inconsistent with PURPA or that courts
have permitted despite such
Commission precedent.®9¢ Objective
and reasonable criteria for
demonstrating commercial viability and
financial commitment to proceed give a
better sense to a state and a purchasing
utility that a QF is more likely to be
built. In comparison, requiring that a
utility execute an interconnection
agreement 697 or power purchase
agreement,98 a QF file a formal
complaint with the state commission,99
a QF be capable of supplying firm
power,”%0 or a QF be able to deliver
power in 90 days 701 are likely beyond
the control of a QF or procedural
requirements that do not reveal the
likelihood that a QF will be developed
and are therefore inappropriate
obstacles to QF development.

387. Allowing states to require a
showing of commercial viability and
financial commitment from QFs will
enable utilities and states to know
which QFs are more likely to be built,
thus enabling them to better plan their
systems and accommodate all sources of
QF power, and are just and reasonable
to the consumers of the electric utility.
States are not required to adopt specific
criteria, but, as with other PURPA
Regulations, the Commission has
established the boundaries within
which each state can adopt appropriate
criteria that address each states’ unique
characteristics. As explained in the final
rule, providing guidance as to how QFs
can establish commercial viability and a
financial commitment will provide
certainty that QF developers can rely

696 See id. P 34 (citing examples of state-
established prerequisites to obtaining LEOs that are
inconsistent with PURPA Regulations because they
hinder QF financing).

697 Id. P 689 (citing FLS, 157 FERC {61,211 at P
26 (stating that requiring signed interconnection
agreement as prerequisite to LEO is inconsistent
with PURPA Regulations)).

698 Id. (citing Murphy Flat Power, LLC, 141 FERC
61,145 at P 24 (finding that requiring a signed and
executed contract with an electric utility as a
prerequisite to a LEO is inconsistent with PURPA
Regulations)).

699 Id. (citing Grouse Creek Wind Park, LLC, 142
FERC 161,187 at P 40).

700 Id. (citing Exelon Wind 1, L.L.C. v. Nelson, 766
F.3d at 400 (requiring that only QFs capable of
providing firm power are entitled to an LEO)).

701 Id. (citing Power Resource Group, Inc. v. Pub.
Util. Comm’n of Texas, 422 F.3d 231, 237-39 (5th
Cir. 2005) (requiring that only QFs capable of
delivering power within 90 days are entitled to an
LEQ)).

upon, thereby encouraging QF
development.792 We believe that
providing clear, objective, and
reasonable guidelines for establishing a
LEO will also reduce disputes between
state commissions, utilities, and QF
developers.

388. Finally, the final rule explicitly
provided that “obtaining a PPA or
financing cannot be required to show
proof of financial commitment.” 703

III. Information Collection Statement

389. The Paperwork Reduction Act 704
requires each federal agency to seek and
obtain the Office of Management and
Budget’s (OMB) approval before
undertaking a collection of information
(including reporting, record keeping,
and public disclosure requirements)
directed to 10 or more persons or
contained in a rule of general
applicability. OMB regulations require
approval of certain information
collection requirements contained in
rulemakings (including deletion,
revision, or implementation of new
requirements).”°% Upon approval of a
collection of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the information collection of a rule will
not be penalized for failing to respond
to the collection of information unless
the collection of information displays a
valid OMB control number.

390. With respect to the Form No. 556
information collection (Certification of
Qualifying Facility (QF) Status for a
Small Power Production or
Cogeneration Facility, OMB Control No.
1902-0075), in the final rule, the
Commission affirmed that the relevant
burdens derive from the change from
the Commission’s current “‘one-mile
rule” for determining whether
generation facilities should be
considered to be at the same site for
purposes of determining qualification as
a qualifying small power production
facility, to allowing an interested person
or other entity challenging a QF
certification the opportunity to file a
protest, without a fee, to rebut the
presumption that affiliated small power
production QFs using the same energy
resource and located more than one
mile and less than 10 miles from the
applicant facility are considered to be at
separate sites. The Commission stated

702 Id. P 684.

703 Id. P 687 (emphasis added).
70444 U.S.C. 3501-21.

705 See 5 CFR 1320.11.

that it was making the following
changes to the Form No. 556 which
affect the burden of the information
collection:

¢ Allow an interested person or other
entity challenging a QF certification the
opportunity to file a protest, without a
fee, to an initial certification (both self-
certification and application for
Commission certification) filed on or
after the effective date of the final rule,
or to a recertification (self-recertification
or application for Commission
recertification) that makes substantive
changes to the existing certification that
is filed on or after the effective date of
the final rule.

e Require all applicants to report the
applicant facility’s geographic
coordinates, rather than only for
applications where there is no street
address.

¢ Change the current requirement to
identify any affiliated facilities with
electrical generating equipment within
one mile of the applicant facility’s
electrical generating equipment to
instead require applicants to list only
affiliated small power production QFs
using the same energy resource one mile
or less from the applicant facility.

¢ Additionally require applicants to
list affiliated small power production
QF's using the same energy resource
whose nearest electrical generating
equipment is greater than one mile and
less than 10 miles from the electrical
generating equipment of the applicant
facility.

¢ Require the applicant to list the
geographic coordinates of the nearest
“electrical generating equipment” of
both its own facility and the affiliated
small power production QF in question
based on the definitions adopted in the
final rule.

e Provide space for the applicant to
explain, if it chooses to do so, why the
affiliated small power production QFs
using the same energy resource, that are
more than one mile and less than 10
miles from the electrical generating
equipment of the applicant facility,
should be considered to be at separate
sites from the applicant’s facility,
considering the relevant physical and
ownership factors identified in the final
rule.

The Commission stated that these
changes in burden are appropriate
because they are necessary to meet the
statutory requirements contained in
PURPA.
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391. The Commission included the

provided estimated changes to the
burden and cost of the Form No. 556

due to the final rule.”96 (The estimates
have not changed from the final rule.)

following table (shown below) which

FERC-556, CHANGES DUE TO FINAL RULE IN DOCKET Nos. RM19-15-000 AND AD16—16-000 707

Annual Increased Increased total Increased
Number of number of Total b %Ve:jage annual burden annual
Facility type Filing type resupngnggr?ts responses 0? raesggrr?s:sr h ourlér &egost hours & total cost per
per annual cost respondent
respondent per regponse
(M ) 1*@=0) (4) @) @) =(5) | (B +()=(6)
Cogeneration and Small Self-certification ..........cc....... no change no change no change no change no change $0
Power Production Facility (692). (1.25). (865). (1.5 hrs.); (1,297.5
<1 MW 708, $0. hrs.); $0.
Cogeneration Facility >1 MW | Self-certification .................... no change no change no change no change no change 0
(63). (1.25). (78.75). (1.5 hrs.); (118.125
$0. hrs.); $0.
Cogeneration Facility >1 MW | Application for FERC certifi- | no change (1) | no change no change no change (50 | no change 0
cation. (1.25). (1.25). hrs.); $0. (62.5 hrs.);
$0.
Small Power Production Facil- | Self-certification .................... no change no change no change 2 hrs.; $166 ... | 2,247.5 hrs.; 207.5
ity >1 MW, <1 Mile from Af- (899) 709, (1.25). (1,123.75). $186,542.5.
filiated Small Power Produc-
tion QF.
Small Power Production Facil- | Application for FERC certifi- | no change (0) | no change no change (0) | 6 hrs.; $498 ... | no change (0 0
ity >1 MW, <1 Mile from Af- cation. (1.25). hrs.); $0.
filiated Small Power Produc-
tion QF.
Small Power Production Facil- | Self-certification .................... no change no change no change 8 hrs.; $664 ... | 9,000 hrs.; 830
ity >1 MW, >1 Mile, <10 (900). (1.25). (1,125). $747,000.
Miles from Affiliated Small
Power Production QF.
Small Power Production Facil- | Application for FERC certifi- | no change (0) | no change no change (0) | 12 hrs.; $996 | no change (0 0
ity >1 MW, >1 Mile, <10 cation. (1.25). hrs.); $0.
Miles from Affiliated Small
Power Production QF.
Small Power Production Facil- | Self-certification .................... no change no change no change 2 hrs.; $166 ... | 2,247.5 hrs.; 207.5
ity >1 MW, >10 Miles from (899). (1.25). (1,123.75). $186,542.5.
Affiliated Small Power Pro-
duction QF.
Small Power Production Facil- | Application for FERC certifi- | no change (0) | no change no change (0) | 6 hrs.; $498 ... | no change (0 0
ity >1 MW, >10 Miles from cation. (1.25). hrs.); $0.
Affiliated Small Power Pro-
duction QF.
FERC-556, Total Addi- | .ooooeeieeeee e, no change | . nochange | . 13,495 hrs.; | cooecveeeeeeeeeeeen,
tional Burden and Cost (3,454). (4,317.5). $1,120,085.
Due to Final Rule.

A. Request for Rehearing

392. Public Interest Organizations
state that Solar Energy Industries
questioned the Commission’s burden
estimate in the NOPR, anticipating that
the actual burden will be far higher.710
Public Interest Organizations assert that
the Commission dismissed Solar Energy
Industries’ estimates that the new rule

706 There were no rehearing requests related to
the estimated burden changes for the FERC-912
(PURPA Section 210(m) Notification Requirements
Applicable to Cogeneration and Small Power
Production Facilities; OMB Control No. 1902—
0237), so it is not addressed further.

707 The figures in this table reflect estimated
changes to the current OMB-approved inventory for
the Form No. 556 (approved by the Office of
Management and Budget (OMB) on November 18,
2019). As of October 21, 2020, the Paperwork
Reduction Act (PRA) packages for the reporting
requirements in the final rule in Docket Nos.
RM19-15 and AD16-16 are still pending review at
OMB.

Where “no change” is indicated, the current
figure is included parenthetically for information

would require an additional 90 to 120
hours per year to comply 711 without
providing additional justification or
explanation for the Commission’s time
and expense estimates, which is
arbitrary and capricious.”12

B. Commission Determination

393. The Commission in the final rule
directly addressed Solar Energy

only. Those parenthetical figures are not included
in the final total for column 5.

Commission staff believes that the industry is
similarly situated in terms of wages and benefits.
Therefore, cost estimates are based on FERC’s 2020
average hourly wage (and benefits) of $83.00/hour.
(The submittal to and approval of OMB in 2019 for
Form No. 556 was based on FERC’s 2018 average
annual wage hourly rate of $79.00/hour. Because
the change from the $79.00 hourly rate to the
current $83.00 hourly rate was not due to the final
rule, this chart does not depict this increase.)

708 Not required to file.

709In the Form No. 556 approved by OMB in
2019, for the category “Small Power Production
Facility > 1 MW, Self-certification,” we estimated
the number of respondents at 2,698. We have now

Industries comments and explained
why it did not agree with Solar Energy
Industries’ estimates.”13 Additionally,
we note that while other commenters
agreed that the NOPR’s proposals would
result in increased administrative

divided that category into three categories: “Small
Power Production Facility >1 MW, <1 Mile from
Affiliated Small Power Production QF,” “Small
Power Production Facility >1 MW, >1 Mile, <10
Miles from Affiliated Small Power Production QF,”
“Small Power Production Facility >1 MW, 210
Miles from Affiliated Small Power Production QF.”
In this column, the numbers 899, 900, and 899 are
a distribution of those same estimated 2,698
respondents across the three categories.

710 Public Interest Organizations Request for
Rehearing at 129.

711Id. (citing Solar Energy Industries Comments,
Docket No. RM19-15-000, at 52 (Dec. 3, 2019)).

712 [d. at 129-30.

713 Order No. 872, 172 FERC {61,041 at PP 552—
56.
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burden and expense,”14 Solar Energy
Industries was the only commenter to
provide a numerical estimate to
challenge the Commission’s proposed
estimates. The Commission nevertheless
increased its burden estimates in the
final rule in response to the comments
received.”1> We also note that Solar
Energy Industries did not independently
support its estimate of increased burden
of 90 to 120 hours. Rather, Solar Energy
Industries relied on a separate
rulemaking proceeding for a different
regulatory program administered by the
Commission,”'6 and stated, without
justification, that it believed the
estimates for an ultimately withdrawn
portion of that rulemaking (the
proposed Connected Entity Information
requirement) are a reasonable
approximation of the burden that QFs
would face in complying with the new
requirements in the final rule.”2” While
both rulemakings require the disclosure
of affiliate information, the withdrawn
Connected Entity Information proposal
would have also required reporting of
certain employee information.”18

714 Ares EIF Management, LLC Comments, Docket
No. RM19-15-000, at 6 (Dec. 2, 2019); Borrego
Solar Systems, Inc. Comments, Docket No. RM19—
15-000, at 4 (Dec. 3, 2019); Consolidated Edison
Development, Inc. Comments, Docket No. RM19—
15-000, at 5 (Nov. 15, 2019); Public Interest
Organizations Comments, Docket No. RM19-15—
000, at 97-98 (Dec. 3, 2019); Solar Energy Industries
Comments, Docket No. RM19-15-000, at 51-52, 54,
57-58 (Dec. 3, 2019); South Carolina Solar Business
Alliance Comments, Docket No. RM19-15-000, at
15-18 (Dec. 3, 2019); Southern Environmental Law
Center, et al. Comments, Docket No. RM19-15-000,
at 29, 35 (Dec. 3, 2019); sPower Development
Company, LLC Comments, Docket No. RM19-15—
000, at 14 (Dec. 3, 2019).

715 For example, in the NOPR, the Commission
estimated that a small power production facility
greater than 1 MW, but less than one mile from an
affiliated facility, that submits a self-certification
would not change the annual burden or cost.
However, the Commission in the final rule
estimated that such a small power production
facility would need two additional hours to
complete the Form No. 556; thus, the total annual
burden hours and cost per response for this
category would increase by two hours and by $166.
Moreover, in the NOPR, the Commission estimated
that a small power production facility greater than
1 MW, and greater than 10 miles from an affiliated
facility, that submits an application for Commission
certification would not change the annual burden
or cost. However, Commission in the final rule
estimated that such a small power production
facility would need six additional hours to
complete the Form No. 556; thus, the total annual
burden hours and cost per response for this
category would increase by six hours and by $498.

716 See Data Collection for Analytics and
Surveillance and Market-Based Rate Purposes,
Order No. 860, 168 FERC 61,039 (2019) (adopting
rules concerning data collection for public utilities
with market-based rates).

717 Solar Energy Industries Comments, Docket No.
RM19-15-000, at 57-58 (Dec. 3, 2019).

718 See Data Collection for Analytics and
Surveillance and Market-Based Rate Purposes,
Notice of Proposed Rulemaking, 156 FERC {61,045,
at P 52 (2016).

Furthermore, the final rule limits the
information geographically to require
the listing of only those affiliated
entities that are less than 10 miles away,
whereas the withdrawn Connected
Entity Information requirement from the
other proceeding would not have
limited its information collection
geographically.

394. Moreover, we believe that Solar
Energy Industries’ estimate vastly
overstates the regulatory burden. First,
the Commission explained in the final
rule that 18 CFR 292.207(d) (which the
Commission did not alter in the final
rule except to renumber as 18 CFR
292.207(f)) already states that if a QF
fails to conform with any material facts
or representations presented in the
certification, the QF status of the facility
may no longer be relied upon,”19 and
hence it is long-standing practice that a
QF must recertify when material facts or
representations in the Form No. 556
change.

395. Second, with regard to the new
Form No. 556 requirement to identify all
affiliated small power production QFs
using the same energy resource that are
less than 10 miles from the electrical
generating equipment of the certifying
facility, we note that the final rule
expanded the requirement to identify
such facilities to less than 10 miles
away, but the requirement to identify
such facilities less than one mile already
existed.

396. Third, we note that not all QFs
will be affected by this expanded
requirement. Only small power
production QFs that have an affiliated
small power production QF more than
one but less than 10 miles away that
uses the same energy resource will be
subject to the new requirement to list
the affiliated small power production
QF. QFs that have no affiliated small
power production QFs will not be
affected, nor will those whose only
affiliates are more than 10 miles away.
Moreover, those QFs that have only a
few affiliated small power production
QFs more than one but less than 10
miles away will only suffer a small
increase in burden to list these affiliated
facilities. The only facilities that may
suffer a more significant burden—from
the new requirement to identify
affiliated facilities that use the same
energy resource more than one and less
than 10 miles away—are facilities with
multiple facilities close together, and it
is precisely this group of facilities from
whom the Commission needs this
information, in order to determine

71918 CFR 292.207(d), which the final rule

renumbered to 18 CFR 292.207(f).

whether those facilities should be
considered to be at the same site.

397. However, in light of Public
Interest Organizations’ and Solar Energy
Industries’ renewed assertion that the
regulatory burden on QFs is
substantial,”2® we modify and clarify
our requirements regarding the
identification of affiliated small power
production QFs, in order to further
ensure that the regulatory burden on
small power production facilities is
within reasonable limits as described in
section III.D. Specifically, as explained
more fully in section IIL.D above, we
modify the final rule to state that a small
power production QF evaluating
whether it needs to recertify does not
need to recertify due to a change in the
information it has previously reported
regarding its affiliated small power
production QFs that are more than one
mile but less than 10 miles from its
electrical generating equipment,
including adding or removing an
affiliated small power production QF
more than one mile but less than 10
miles away, or if an affiliated small
power production QF more than one
mile but less than 10 miles away and
previously reported in item 8a makes a
modification, unless that change also
impacts any other entries on the
evaluating small power production QF’s
Form No. 556.

398. We will continue to require that
a small power production QF, as it was
prior to the final rule, recertify its Form
No. 556 to update item 8a due to a
change at any of its affiliated small
power production facilities located one
mile or less from of its electrical
generating equipment.”21 We will also
still require that a small power
production QF recertify due to a change
in material fact or representation to its
own facility.

399. At such time as the small power
production QF makes a recertification
due to a change in material fact or
representation to its own facility or at
any of its affiliated small power
production facilities that use the same
energy resource and are located one
mile or less from its electrical generating
equipment, we will require that the
small power production QF update item
8a for all of its affiliated small power
production QFs within 10 miles,
including adding or deleting affiliated
small power production QFs, and
recording changes to previously listed
small power production QFs, so that the

720 Public Interest Organizations Request for
Rehearing at 127-29; see Solar Energy Industries
Request for Rehearing and/or Clarification at 34.

721 See supra note 583.
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information in its Form No. 556 is
complete, accurate, and up-to-date.722
400. We believe that this modification
reduces the burden on small power
production QFs because we will not
require them to monitor continually
their affiliated small power production
QFs more than one mile but less than 10
miles away for changes nor will we
require a small power production QF
that is evaluating whether it must
recertify its facility to recertify to update
item 8a due to a change at its affiliated
small power production facilities more
than one mile but less than 10 miles
from the evaluating facility’s electrical
generating equipment.”’23 However, the
affiliated QF of that evaluating small
power production QF will need to
recertify if the affiliated QF makes a
material change to its information in its
Form No. 556. After reviewing the
rehearing requests, and implementing
the modification described above, we
conclude that this requirement strikes
an appropriate balance between the
need to address improper
circumvention and the need to avoid
unduly burdening small power
production QFs. With the modification
described above, we find that our
burden estimates, as reported in the
final rule, continue to be reasonable,
especially now that we have lessened
the burden as compared to the final rule
by making this change on rehearing. We
do not believe that the change we have
made today to the Form No. 556 to
implement the above modification adds
any additional burden to the
information collection. We also note
that, in retaining the pre-final rule
requirement that a small power
production recertify information on
affiliate small power production
facilities one mile or less away,”24 we
are not adding any additional burden.
401. Though Public Interest
Organizations and Solar Energy
Industries questioned the Commission’s
estimates, the Commission provided
ample justification for why the burden
and cost estimates would increase as a
result of the final rule. In the final rule,
the Commission estimated that the
annual burden hours and costs for the
information collection for the Form No.
556 would increase as a result of the
changes to the “one-mile rule” in the

7221f a small power production QF that was
certified prior to the effective date of this final rule
is required to recertify due to a material change to
its own facility, then at that time it will be required
to identify affiliates less than 10 miles from the
applicant facility.

723 We note that we are maintaining the final
rule’s alternative option for rooftop solar PV
developers to file their recertification applications.
See Order No. 872, 172 FERC {61,041 at P 560.

724 See supra note 583.

final rule.725 The Commission explained
that it was implementing new
requirements for applicants to report the
QF’s geographic coordinates, list
affiliated small power production QFs
using the same energy resource one mile
or less from the applicant facility, list
affiliated small power production QFs
using the same energy resource whose
nearest electrical generating equipment
is greater than one mile and less than 10
miles from the electrical generating
equipment of the applicant facility, and
list the geographic coordinates of the
nearest “electrical generating
equipment”’ of both its own facility and
the affiliated small power production
QF in question.”26 The Commission also
suggested that if applicants anticipate a
protest to their certifications, they could
provide explanations as to why the
affiliated small power production QFs
using the same energy resource that are
more than one mile and less than 10
miles from the electrical generating
equipment of the applicant facility
should be considered at separate sites
from the applicant’s facility.727

402. Additionally, the Commission
noted that, as a result of the changes to
the PURPA Regulations made in the
final rule, small power production QFs
will have to spend more time
identifying any affiliated small power
production QFs that are less than one
mile, between one and 10 miles, and
more than 10 miles, apart. The
Commission further expected that there
will be an increase in the burden hours
and cost due to the new ability of
entities to protest without a fee, which
will affect initial self-certifications,
applications for Commission
certification, or recertifications that
make substantive changes to an existing
certification after the effective date of
the final rule.728

1. QFs Submitting Self-Certifications

403. Prior to the final rule, the
estimated burden for a small power
production facility greater than 1 MW
filing a self-certification was 1.5
hours.729

a. Small Power Production Facility
Greater Than 1 MW, and Less Than One
Mile From an Affiliated Small Power
Production QF

404. In the final rule, given the
implementation of the new 10-mile rule,
the Commission estimated that it would

725 Order No. 872, 172 FERC {61,041 at P 699.

726 Id. P 698.

727 Id

728 Id. P 699.

729 Commission Information Collection Activities
(FERC-556); Comment Request; Extension, Docket
No. IC19-16-000 (issued May 15, 2019).

take a small power production facility
greater than 1 MW, and less than one
mile from an affiliated facility, two
hours in addition to the prior estimated
1.5 hours to fill out the new version of
the Form No. 556 for a self-
certification.”30 In making this estimate
of two additional hours, the
Commission took into consideration
that the applicant would now be
required to additionally provide its
geographic coordinates.”31 While it
would also be required to identify and
provide the geographic coordinates for
any small power production QFs
located less than 10 miles from the
applicant facility, the current Form No.
556 already required identifying any
facilities located within one mile of the
applicant facility. The Commission
reasoned that the applicant may need to
take some additional time to ascertain
that there were no additional facilities
located more than one mile from the
applicant facility. The Commission
therefore reasoned that, for this
category, it may take an applicant
facility an additional two hours to
complete the Form No. 556.732

b. Small Power Production Facility
Greater Than 1 MW, and More Than
One Mile but Less Than 10 Miles From
an Affiliated Small Power Production
QF

405. In the final rule, given the
implementation of the new 10-mile rule,
the Commission estimated that it would
take a small power production facility
greater than 1 MW, and more than one
mile but less than 10 miles from an
affiliated facility, eight hours in
addition to the prior estimated 1.5 hours
to fill out the new version of the Form
No. 556 for a self-certification.”33 In
making this estimate of eight additional
hours, the Commission took into
consideration that the applicant would
now be required to additionally provide
its geographic coordinates and to
identify and provide the geographic
coordinates for any small power
production QFs located less than 10
miles from the applicant facility. If the
applicant chose, it could provide
explanations as to why the affiliated
small power production QFs using the
same energy resource that are more than
one mile and less than 10 miles from the
electrical generating equipment of the
applicant facility should be considered
to be at separate sites from the
applicant’s facility.73¢ The Commission

730 Order No. 872, 172 FERC {61,041 at P 699.
731]d. P 698.

732]d. P 699.

733 I,

7341d. P 698.
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therefore reasoned that, for this
category, it may take an applicant
facility an additional eight hours to
complete the Form No. 556.735

c. Small Power Production Facility
Greater Than 1 MW and 10 Miles or
More From an Affiliated Small Power
Production QF

406. In the final rule, given the
implementation of the new 10-mile rule,
the Commission estimated that it would
take a small power production facility
greater than 1 MW and 10 miles or more
from an affiliated facility two hours in
addition to the prior estimated 1.5 hours
to fill out the new version of the Form
No. 556 for a self-certification.”36 In
making this estimate of two additional
hours, the Commission took into
consideration that the applicant would
now be required to additionally provide
its geographic coordinates but would
not be required to identify and provide
the geographic coordinates for any small
power production QFs located more
than 10 miles from the applicant
facility. The Commission reasoned that
the applicant may need to take some
additional time to ascertain that there
were no additional facilities located less
than 10 miles from the applicant
facility. The Commission therefore
reasoned that, for this category, it may
take an applicant facility an additional
two hours to complete the Form No.
556.737

2. QFs Submitting Applications for
Commission Certification

407. Prior to the final rule, the
estimated burden for a small power
production facility greater than 1 MW
filing an application for Commission
certification was 50 hours.738

a. Small Power Production Facility
Greater Than 1 MW, and Less Than One
Mile From an Affiliated Small Power
Production QF

408. In the final rule, given the
implementation of the new 10-mile rule,
the Commission estimated that it would
take a small power production facility
greater than 1 MW, and less than one
mile from an affiliated facility, six hours
in addition to the prior estimated 50
hours to fill out the new version of the
Form No. 556 as part of an application
for Commission certification.?”39 In
making this estimate of six additional
hours, the Commission took into

735 Id. P 699.

736 Id‘

737 Id

738 Commission Information Collection Activities
(FERC-556); Comment Request; Extension, Docket
No. IC19-16-000 (issued May 15, 2019).

739 Order No. 872, 172 FERC {61,041 at P 699.

consideration that the applicant would
now be required to additionally provide
its geographic coordinates. Also, while
the applicant would also be required to
identify and provide the geographic
coordinates for any small power
production QFs located less than 10
miles from the applicant facility, the
current Form No. 556 already required
identifying any facilities located within
one mile of the applicant facility. The
Commission reasoned that the applicant
may need to take some additional time
to ascertain that there were no
additional facilities located more than
one mile from the applicant facility.
Unlike a self-certification, the
application for Commission certification
also requires the applicant to pay a
filing fee, and applicants for a
Commission certification generally
provide more explanation and a
narrative filing. The Commission
therefore reasoned that, for this
category, it may take an applicant
facility an additional six hours to
complete the Form No. 556.740

b. Small Power Production Facility
Greater Than 1 MW, and More Than
One Mile but Less Than 10 Miles From
an Affiliated Small Power Production
QF

409. In the final rule, given the
implementation of the new 10-mile rule,
the Commission estimated that it would
take a small power production facility
greater than 1 MW, and more than one
mile but less than 10 miles from an
affiliated facility, 12 hours in addition
to the prior estimated 50 hours to fill
out the new version of the Form No. 556
for an application for Commission
certification.741 In making this estimate
of 12 additional hours, the Commission
took into consideration that the
applicant would now be required to
additionally provide its geographic
coordinates and to identify and provide
the geographic coordinates for any small
power production QFs located less than
10 miles from the applicant facility. If
the applicant chose, it could also
provide explanations as to why the
affiliated small power production QFs
using the same energy resource, that are
more than one mile and less than 10
miles from the electrical generating
equipment of the applicant facility,
should be considered to be at separate
sites from the applicant’s facility.742
Unlike a self-certification, the
application for Commission certification
also requires the applicant to pay a
filing fee, and applicants for a

740 [{.
741 (.
742 Id. P 698.

Commission certification generally
provide more explanation and a
narrative filing. Therefore, the
Commission reasoned that, for this
category, it may take an applicant
facility an additional 12 hours to
complete the Form No. 556.743

c. Small Power Production Facility
Greater Than 1 MW and 10 Miles or
More From an Affiliated Small Power
Production QF

410. In the final rule, given the
implementation of the new 10-mile rule,
the Commission estimated that it would
take a small power production facility
greater than 1 MW and 10 miles or more
from an affiliated facility six hours in
addition to the prior estimated 50 hours
to fill out the new version of the Form
No. 556 for an application for
Commission certification.”44 In making
this estimate of six additional hours, the
Commission took into consideration
that the applicant would now be
required to additionally provide its
geographic coordinates, but the
applicant would not be required to
identify and provide the geographic
coordinates for any small power
production QFs located more than 10
miles from the applicant facility. The
Commission reasoned that the applicant
may need to take some additional time
to ascertain that there were no
additional facilities located less than 10
miles from the applicant facility. Unlike
a self-certification, the application for
Commission certification also requires
the applicant to pay a filing fee, and
applicants for a Commission
certification generally provide more
explanation and a narrative filing. The
Commission reasoned that, for this
category, it may take an applicant
facility an additional six hours to
complete the Form No. 556.745

3. Calculations for Additional Burden
and Cost

411. Lastly, the Commission
explained that it believed that the
industry is similarly situated in terms of
wages and benefits. Therefore, estimates
for the annual cost of additional burden
are based on FERC’s 2020 average
hourly wage (and benefits) of $83.00 per
hour.746 In order to determine the cost
per response in the column titled
“Increased Average Burden Hours &
Cost Per Response ($) (4),” the
Commission multiplied the number of
additional burden hours by the average
hourly wage of $83.00 per hour. For

7431d. P 699.

744 [d.

745 [d.

746 Id. P 699 n.1050.
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example, for small power production
facilities greater than 1 MW located less
than one mile from affiliated small
power production QFs, the Commission
determined that the increased average
burden hours as a result of the final rule
was two hours. The two-hour increase
in the average burden hours, multiplied
by an average hourly wage of $83.00 per
hour, equals $166 cost per response.747
In order to determine the increased total
annual burden hours and total annual
cost in the column titled “Increased
Total Annual Burden Hours & Total
Annual Cost ($) (3) * (4) = (5),” the
Commission multiplied the numbers in
the column titled “Total Number of
Responses (1) * (2) = (3)” by the
numbers in the column titled “Increased
Average Burden Hours & Cost Per
Response ($) (4).” For example, for
small power production facilities greater
than 1 MW located less than one mile
from affiliated small power production
QFs, the Commission multiplied the
increased average burden hours of two
hours by the total number of responses
of 1,123.75 for increased total annual
burden hours of 2,247.5 hours. The
Commission then multiplied the
increased cost per response of $166 by
the total number of responses of
1,123.75 for an increased total annual
cost of $186,542.50.748

IV. Environmental Analysis

A. No EIS or EA Is Required

412. In the final rule, the Commission
noted that NEPA requires federal
agencies to prepare a detailed statement
on the environmental impact for “‘major
Federal actions significantly affecting
the quality of the human
environment.” 749 The Council on
Environmental Quality’s (CEQ)
regulations implementing NEPA
provide that federal agencies can
comply with NEPA by preparing: (a) An
Environmental Impact Statement (EIS)
for a proposed action significantly
affecting the quality of the human
environment; 759 or (b) an
Environmental Assessment (EA) to
determine whether an EIS is
required.”>? The CEQ regulations also
provide that agencies are not obligated
to prepare either an EIS or an EA if they
find that a categorical exclusion
applies.752

747 Id. P 699.

748 Id

749 Id. P 710 (citing 42 U.S.C. 4332(C)); see also
Regulations Implementing the National
Environmental Policy Act, Order No. 486, FERC
Stats. & Regs. 130,783 (1987) (cross-referenced at 41
FERC {61,284)).

75040 CFR 1502.4 (2019).

75140 CFR 1508.9.

75240 CFR 1508.4.

413. The Commission found that no
EA or EIS was required for the final rule
because the rule does not involve a
particular project that “define[s] fairly
precisely the scope and limits of the
proposed development” and any
potential environmental impacts from
the final rule are not reasonably
foreseeable.”53 In response to comments
on the NOPR that although an EA and
later an EIS was prepared for the 1980
initial rules implementing PURPA
(Order No. 70), the Commission
explained, based on a number of factual
differences between the initial rules and
the final rule, that a meaningful NEPA
analysis could not be prepared for the
final rule.75¢ The Commission also
found that, as a separate and
independent alternative ground, that a
categorical exclusion applied to the
final rule so that an EA or EIS need not
be prepared.”5°

1. NEPA Analysis Is Not Required
Where Environmental Impacts Are Not
Reasonably Foreseeable

414. The Commission explained that
the final rule does not propose or
authorize, much less define, the scope
and limits of any potential energy
infrastructure and, as a result, there is
no way to determine whether issuance
of the rule will significantly affect the
quality of the human environment.756
The Commission also explained that,
while courts have held that NEPA
requires ‘‘reasonable forecasting,”
“NEPA does not require a ‘crystal ball’
inquiry.” 757 The Commission added
that an agency ““is not required to
engage in speculative analysis” or “to
do the impractical, if not enough
information is available to permit
meaningful consideration” 758 or to
‘“foresee the unforeseeable.” 759 and
“[iln determining what effects are
‘reasonably foreseeable,” an agency must
engage in ‘reasonable forecasting and
speculation,”. . . with reasonable being
the operative word.” 760 The
Commission explained that
environmental impacts are not

753 Order No. 872, 172 FERC {61,041 at PP 710,
715.

754 Id. PP 728-36.

755 Id. P 720.

756 Id. P 711.

757 Id. P 716 (citing Vt. Yankee Nuclear Power
Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519,
534 (1978)).

758 Id. (citing N. Plains Res. Council v. Surface
Transp. Board, 668 F.3d 1067, 1078-79 (9th Cir.
2011) (citation omitted)).

759 Id. (citing Concerned About Trident v.
Rumsfeld, 555 F.2d 817, 830 (D.C. Cir. 1976)
(citation omitted)).

760 Id. (citing Sierra Club v. U.S. Dep’t of Energy,
867 F.3d 189, 198 (D.C. Cir. 2017) (emphasis in
original) (citation omitted)).

reasonably foreseeable if the impacts
would result only through a lengthy
causal chain of highly uncertain or
unknowable events.”761

415. The Commission found that any
consideration of whether the revised
rules could potentially result in
significant new environmental impacts
due to less QF development and
increased development of coal, nuclear,
and combined cycle natural gas plants,
would be unduly speculative, based on
the difficulty in determining which, if
any, of the additional flexibilities the
final rule provides to the states will be
adopted by each state, how state rules
would impact QF development going
forward and whether any reduction in
QF renewables would be replaced by an
increased amount of non-QF renewable
resources with similar environmental
characteristics.762

416. The Commission pointed to
Center for Biological Diversity v.
Ilano,”83 in which the court held that no
NEPA review was required for United
States Forest Service designations,
pursuant to the Healthy Forests
Restoration Act (HFRA), of certain
forests as “landscape-scale areas.” The
Commission explained that the court
held that no NEPA review was required
for the designations, noting that no
specific projects were proposed for any
of the landscape-scale areas and that
“[iln such circumstances, ‘any attempt
to produce an [EIS] would be little more
than a study . . . containing estimates
of potential development and attendant
environmental consequences.””’ 764 The
Commission further explained that the
court concluded that “unless there is a
particular project that ‘define[s] fairly
precisely the scope and limits of the
proposed development of the region,’
there can be ‘no factual predicate for the
production of an [EIS] of the type
envisioned by NEPA.””” 765

761]d, (citing Dep’t of Transp. v. Pub. Citizen, 541
U.S. 752, 767 (2004) (“NEPA requires a ‘reasonably
close causal relationship’ between the
environmental effect and the alleged cause.”);
Metro. Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 774 (1983) (noting effects may
not fall within section 102 of NEPA because “the
causal chain is too attenuated”)).

762 1d. P 717.

763 Id. P 712 (citing Ctr. for Biological Diversity v.
Ilano, 928 F.3d 774 at 780) (9th Cir. 2019).

764 Id.

765 [d. See also Northcoast Ent. Ctr. v. Glickman,
136 F.3d 660, 668 (9th Cir. 1998) (citing Kleppe v.
Sierra Club, 427 U.S. 390 (1976) (explaining that
NEPA does not require agency to complete
environmental analysis where environmental
effects are speculative or hypothetical)).
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417. The Commission found that the
final rule does not fund any particular
QFs or issue permits for their
construction or operation (neither of
which the Commission has jurisdiction
to do) and neither the Commission’s
regulation nor the final rule authorize or
prohibit the use of any particular
technology or fuel, or mandate or
prohibit where QFs should be or are
built.766

418. The Commission found that the
final rule continues to give states wide
discretion and that it is impossible to
know what the states may choose to do
in response to the final rule, whether
they will make changes in their current
practices or not, and how those state
choices would impact QF development
and the environment in any particular
state, let in any particular locale.”67

419. The Commission found that the
scope of the final rule is even less
defined than the landscape-scale area
designations at issue in Center for
Biological Diversity v. Ilano, explaining
that PURPA applies throughout the
entire United States and the revisions
implemented by the final rule
theoretically could affect future QF
development anywhere in the
country.”6® The Commission reasoned
that, as was the case in Center for
Biological Diversity v. Ilano, any attempt
to evaluate the environmental effects of
the final rule by necessity would
involve hypothesizing the potential
development of QFs and the resultant
environmental consequences.?69 The
Commission found that any attempt by
the Commission to estimate the
potential environmental effects of the
final rule would be considerably more
speculative than the estimates of
potential development and attendant
environmental consequences that the
court in Center for Biological Diversity
held are not required under NEPA. The
Commission found that it was not
possible to provide any reasonable
forecast of the effects of the final rule on
future QF development, whether any
affected potential QF would be a
renewable resource (such as solar or
wind) or employ carbon-emitting
technology (such as a fossil-fuel-burning
cogenerator or a waste-coal-burning
small power production facility). The
Commission further found that
environmental effects on land use,
vegetation, water quality, etc. are all
dependent on location, which is
unknown and could be anywhere in the

766 Id. P 713.
767 Id. P 714.
768 Id. P 715.
769 1d. P 718.

United States.”79 The Commission
therefore concluded that any the
potential effects of the final rule on
future QF development are so
speculative as to render meaningless
any environmental analysis of these
impacts.”71

a. Requests for Rehearing

420. Northwest Coalition and Public
Interest Organizations allege that the
Commission erred in determining that
there is no need to prepare an EA or
EIS.772 With respect to the discussion in
the final rule of why potential
environmental impacts are too
speculative, Northwest Coalition asserts,
with no explanation, that the
Commission provided “out-of-context
quotations from a number of cases.” 773
Northwest Coalition and Public Interest
Organizations argue that the impacts are
not too speculative or uncertain for a
NEPA analysis because the Commission
used the wrong standard to determine
impact, asserting that the “question is
whether the proposed rules may have a
significant impact on the human
environment,” not whether it will have
an impact.”74 They claim that, because
states were prohibited from lawfully
denying fixed-price contracts to QFs
under previous rules, the Commission
must assume that under the new rules
the states will eliminate the right to
fixed-price contracts and that the
development of new QFs will halt,
which is the type of analysis that must
be done in a NEPA document.””5
Northwest Coalition claims that the
final rule does not appear to seriously
dispute that the new rules may have a
significant effect; instead, it appears to
merely conclude the precise impact
would be too difficult to pinpoint.

421. Public Interest Organizations
similarly argue that the Commission
cannot avoid NEPA review by making
unsupported claims that environmental
impacts are unforeseeable, prior to any
NEPA analysis, as the role of NEPA
itself is to “indicate the extent to which
environmental effects are uncertain or
unknown.” 776 Public Interest

770 Id.

7711d, P 719.

772 Northwest Coalition Request for Rehearing at
56—57; Public Interest Organizations Request for
Rehearing at 15-16.

773 Northwest Coalition Request for Rehearing at
61 n.222.

774]d. at 58.

775 Id, at 58-59.

776 Public Interest Organizations Request for
Rehearing at 20, 26 (emphasis added) (citing Sierra
Club v. Froehlke, 534 F.2d 1289, 1296 (8th Cir.
1976); Scientists’ Institute for Public Information,
Inc. v. AEC, 481 F.2d 1079, 1092, 1098 (D.C. Cir.
1973); Jicarilla Apache Tribe of Indians v. Morton,
471 F.2d 1275, 1280 n.11 (9th Cir. 1973); Citizens

Organizations assert that the
Commission mistakenly found that any
environmental analysis of the final rule
would be speculative and would not
meaningfully inform the Commission or
the public.”77 Public Interest
Organizations add that NEPA requires
agencies to examine all foreseeable
impacts, including cumulative and
indirect impacts, when undertaking rule
changes that grant states new regulatory
authority, which “plainly includes
changes to allow new ways and options
for states when exercising their
authority.” 778 Public Interest
Organizations contend that NEPA may
apply when the agency makes a
decision that permits actions by other
parties that will have an impact on the
environment.?”® Northwest Coalition
adds that courts have required a NEPA
analysis in cases where the agency
proposes rules that will have an impact
on future development, even for
widespread regulatory changes that do
not themselves authorize any discrete
project.”80

422. Public Interest Organizations
assert that a NEPA analysis is required
when uncertainty may be resolved by
collecting further data or the collection
of such data may prevent speculation on
potential environmental effects.”81
Public Interest Organizations add that
the Commission’s position that
collecting data and analyzing it would
be too difficult is an impermissible basis
for foregoing an EA or EIS.782 Public
Interest Organizations contend that,
when an agency is faced with
incomplete or unavailable information,
the CEQ regulations require an EIS to
include a summary of existing credible
scientific evidence that is relevant to
evaluating the reasonably foreseeable
impacts of a proposed action.?83

423. Northwest Coalition and Public
Interest Organizations argue the
Commission is required to prepare an
EIS because courts have found an EIS is
required where “substantial questions”

Against Toxic Sprays, Inc. v. Bergland, 428 F. Supp.
908, 922 (D. Or. 1977)).

777 Id. at 21 (citing NOPR, 168 FERC {61,184 at
P 155).

778 Id

7791d. at 22 (citing Mid States Coal. for Progress
v. Surface Transp. Bd., 345 F.3d 520, 549-50 (8th
Cir. 2003); Scientists’ Inst. For Public Info., Inc. v.
AEC, 481 F.2d at 1088-89).

780 Northwest Coalition Request for Rehearing at
60-61 (citing American Bird Conservancy, Inc. v.
FCC, 516 F.3d 1027, 1033-34 (D.C. Cir. 2008)).

781 Public Interest Organizations Request for
Rehearing at 24 (citing National Parks &
Conservation Ass’n v. Babbitt, 241 F.3d 722, 732
(9th Cir. 2001)).

782]d. (citing Seattle Audubon Soc’y v. Mosley,
798 F. Supp. 1494, 1497 (W.D. Wash. 1992)).

783 Id. at 24—25 (citing 40 CFR 1502.22(b)(3)-
(b)(4)).
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have been raised as to whether an
agency action ‘“may cause significant
degradation of some human
environmental factor,” adding that
parties are not required to show that
significant effects will occur, but only
raise substantial questions that they may
occur.”84

424. Northwest Coalition and Public
Interest Organizations allege that the
Commission improperly relied on
Center for Biological Diversity v. Ilano to
determine that the rulemaking’s impacts
were too speculative for NEPA
analysis.”85 Public Interest
Organizations assert that the court
found that the action would not change
the “‘status quo,” in contrast to here,
where they claim the final rule legally
alters the status quo.?86 Public Interest
Organizations claim that “significantly”
reduced QF development is foreseeable
based on experience in states that have
undermined the prior rules, regardless
of the fact that the proposed changes do
not mandate or prohibit the
construction of any specific QF’s, and
the environmental impacts of removing
major incentives for emissions-free
renewable resources will be significant
and far-reaching.”87 Northwest Coalition
asserts that the Center for Biological
Diversity v. Ilano court “relied on its
finding that the designation did not
authorize any discrete projects and
would only potentially lead to such
projects, making the exercise of an EIS
too speculative.” 788 Northwest
Coalition claims that this reasoning does
not apply to the final rule because the
Commission has demonstrated it has the
capability to conduct detailed market
analysis on the impact of its proposed
rules and their likely environmental
impacts.”89

b. Commission Determination

425. As an initial matter, Northwest
Coalition errs in suggesting that the
Commission does not dispute that the
final rule may have significant impacts
on the environment and that the precise
impact would be too difficult to
pinpoint. Rather, the Commission found

784 Northwest Coalition Request for Rehearing at
57 (citing LaFlamme v. FERC, 852 F.2d 389, 397
(9th Cir. 1988)); Public Interest Organizations
Request for Rehearing at 17 (citing Greenpeace
Action v. Franklin, 14 F.3d 1324, 1332 (9th Cir.
1992)).

785 Northwest Coalition Request for Rehearing at
59-60; Public Interest Organizations Request for
Rehearing at 30.

786 Public Interest Organizations Request for
Rehearing at 31 (citing Ctr. for Biological Diversity
v. Ilano, 928 F.3d at 781).

787 Id. at 34.

788 Northwest Coalition Request for Rehearing at
60.

789 Id‘

that any consideration of whether the
final rule could potentially have
significant environmental impacts
would be so speculative as to render
meaningless any environmental analysis
of these hypothetical impacts.790

426. Moreover, the Commission did
not reach this conclusion based on an
inability to “pinpoint” precise impacts.
Rather the Commission made this
determination based on, among other
things, the inability to provide any
reasonable forecast of the effects of the
final rule on the environment. This is
the case not only because it is not
possible to predict how the states will
exercise the increased flexibilities
provided by the final rule and whether
the effects, if any, of such state actions
will encourage or discourage renewable
resources as opposed to fossil-fueled
resources, but also because any
environmental effects on resources such
as land use, vegetation, and water
quality are all dependent on location,
which is unknown at this time and
could be anywhere in the United
States.791

427. We also reject Northwest
Coalition’s argument that in making an
impact determination, the Commission
erroneously considered whether the
final rule “will,” rather than ‘“may,”
have a significant impact on the
environment. In explaining why no EA
or EIS was required, the Commission
stated that any consideration of whether
the final rule could potentially result in
significant new environmental impacts
due to less QF development and
increased development of coal, nuclear,
and combined cycle natural gas plants,
would be highly speculative, based on
the difficulty in determining which
additional flexibilities the final rule
provides to the states that each state will
adopt, if any; how such state rules

790 Order No. 872, 172 FERC {61,041 at PP 717—
719. We note that CEQ issued a final rule, Update
to the Regulations Implementing the Procedural
Provisions of the National Environmental Policy
Act, 85 FR 43,304 (July 16, 2020) (to be codified at
40 CFR pts. 1500-08, 1515—18), which became
effective as of September 14, 2020. The final rule
replaces the requirement for agency consideration
of “direct, indirect, and cumulative effects” of a
proposed action, with agency consideration of
environmental effects “that are reasonably
foreseeable and have a reasonably close causal
relationship.” 40 CFR 1508.1(g). CEQ explains that
agencies should not consider effects that are
“remote in time, geographically remote, or the
result of a lengthy causal chain.” Under this
standard, the mere fact that an effect might not
occur “‘but for” the project is not sufficient to trigger
a NEPA analysis; rather, there must be a
“reasonably close causal relationship” between the
proposed action and the effect, “analogous to
proximate cause in tort law.” Update to the
Regulations Implementing the Procedural
Provisions of the National Environmental Policy
Act, 85 FR at 43,343.

791 Id.

would impact QF development going
forward; and whether any reduction in
QF renewables would be replaced by
the much greater amount of non-QF
renewable resources with similar
environmental characteristics.”92

428. Public Interest Organizations’
reliance on Mid States Coal. for Progress
v. Surface Transp. Bd 793 to support its
claim that NEPA applies when an
agency makes decisions which permit
actions by other parties that will impact
the environment is misplaced. In that
case, parties challenged the permitting
of a railroad extension that would
transport coal to the Midwest, resulting
in an increased availability of coal at
reduced rates. The court found that the
EIS prepared for the railroad extension
had failed to address the indirect
impacts of air emissions resulting from
the consumption of this coal when it
was used to generate electricity, even
though the railroad had not yet signed
any contracts to haul this coal. The
court noted that “if the nature of the
effect is reasonably foreseeable but its
extentis not . . . the agency may not
simply ignore the effects.”” 794 In
contrast to this proceeding, in Mid
States Coal. for Progress v. Surface
Transp. Bd, it was undisputed that the
proposed rail line would increase the
use of coal for power generation; the
Surface Transportation Board itself had
concluded that its action would lead to
increased mining and air emissions but
then failed to address those impacts in
the EIS. Here, the Commission did not
conclude that the final rule would have
identifiable environmental impacts; on
the contrary, it explained in detail why
any potential impacts from the final rule
are not reasonably foreseeable.

429. Public Interest Organizations’
reliance on Scientists’ Institute for
Public Information, Inc., v. AEC795 is
equally misplaced. There, the D.C.
Circuit faulted the Atomic Energy
Commission (AEC) for failing to prepare
a NEPA analysis for its proposed liquid
metal fast breeder reactor program. The
D.C. Circuit noted that AEC had
prepared a complex cost/benefit
analysis in attempting to justify the
proposed program but failed to include
a consideration of the environmental
costs and benefits associated with the
proposed program. The court was
persuaded that a NEPA analysis should
have been prepared because AEC had
existing detailed estimates on the

792]d. P 717. (emphasis added).

793 Mid States Coal. for Progress v. Surface
Transp. Bd., 345 F.3d 520.

794 Id. (emphasis in original).

795 Scientists’ Institute for Public Information, Inc.
v. AEC, 481 F.2d 1079.
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amount of waste and the amount of land
area necessary for storage of the waste,
as well as “much information on
alternatives to the program and their
environmental effects.” 796 In contrast
here, for the reasons discussed in the
final rule and herein, the Commission
has no existing detailed or quantifiable
information, nor is such information
attainable, with respect to future actions
that might or might not occur as a result
of the final rule that would assist us in
a meaningful analysis.”97

430. We also disagree with Public
Interest Organizations’ arguments that
“substantial questions” have been
raised with respect to potential
significant environmental impacts such
that the Commission must prepare an
EA or EIS for the final rule.”98 Courts
have found that the applicable standard
for determining whether substantial
questions have been raised is whether
the “alleged facts if true, show that the
proposed project may significantly
degrade some human environmental
factor.” 799 Public Interest
Organizations’ arguments are based not
on alleged facts, but on speculative
assumptions which the Commission
considered and addressed in the final
rule.800 Public Interest Organizations’
reliance on LaFlamme v. FERC801 is
without merit. There, the Commission
approved the construction of a new
hydroelectric project without benefit of
an EA or an EIS. The court found that
substantial questions had been raised
regarding identifiable potential impacts
from site specific activities.802 In
contrast, the final rule does not
authorize any site-specific activities for
which there are identifiable potential
impacts; as discussed above, the final
rule does not authorize any specific
projects.

431. Greenpeace Action v.
Franklin 803 is similarly inapposite.
There, the National Marine Fisheries
Service prepared an EA for proposed
fishery harvest specifications for pollock

796 Id‘

797 Order No. 872, 172 FERC {61,041 at PP 718—
19.

798 Northwest Coalition Request for Rehearing at
57 (citing LaFlamme v. FERC, 852 F.2d at 397);
Public Interest Organizations Request for Rehearing
at 17 (citing Greenpeace Action v. Franklin, 14 F.3d
at 1332).

799 Foundation for N. Am. Wild Sheep v. USDA,
681 F.2d 1172, 1177-78 (9th Cir. 1982).

800 Order No. 872, 172 FERC {61,041 at PP 717—
19, 731-36.

801 [qFlamme v. FERC, 852 F.2d at 389.

802 Id, at 397 (finding that substantial questions
were raised about potential “‘significant
environmental degradation [of a hydropower
project] due to both its site-specific impact on
recreational use and visual quality and its
cumulative impact[s]”).

803 Greenpeace Action v. Franklin, 14 F.3d 1324.

that concluded in a finding of no
significant impacts on the Stellar sea
lion, whose diet included a significant
amount of pollock.8%4 The National
Marine Fisheries Service determined
that, while it was uncertain there would
be adverse impacts on the Stellar sea
lion, it would take precautions and
impose management measures to
provide an adequate buffer against any
adverse impacts. The court rejected
plaintiff’s claim that the National
Marine Fisheries Service should have
prepared an EIS based on plaintiff’s
competing affidavits with respect to
National Marine Fisheries Service’s
findings. While the court cited the
general principle that an agency must
prepare an EIS if substantial questions
are raised as to environmental impacts,
the court found that petitioner’s
affidavits did not set forth facts
demonstrating there would be
significant impacts on the Stellar sea
lion; rather they only demonstrated
“uncertainty as to how pollock fishing
affects the sea lion, which is
undisputed.” 895 The court declined to
set aside the National Marine Fisheries
Service’s findings because there was no
disagreement over whether the proposed
action impact may have a significant
impact on the environment but rather
“represent[ed] a difference of scientific
opinion” over the extent of potential
impacts.806

432. We also reject Northwest
Coalition’s claim that the Commission
must consider the impacts of reasonably
foreseeable future actions even if there
is no specific proposal, asserting there
are previous experiences on how states
have allegedly reacted to prior PURPA
Regulations. Specifically, Northwest
Coalition argues the Commission must
assume that under the new rules the
states will eliminate the right to fixed-
price contracts and, therefore, the
development of new QFs will halt.807
Public Interest Organizations allege that
the environmental impacts of removing
major incentives for emissions-free
renewable resources will be significant
and far-reaching 808 Northwest

804 ]d, at 1327.

805 Id. at 1333.

806 Id. (emphasis added). Plaintiffs in this case
also cited several cases to support its claim that the
very existence of uncertainty mandates the
preparation of an EIS. However, the court noted that
because the cases cited “deal not with whether an
impact statement should be prepared, but with
what information should be included in an impact
statement after it has been judged necessary, they
do not stand for the proposition that the existence
of uncertainty mandates the preparation of an
impact statement.” Id. at 1334 n.11.

807 Northwest Coalition Request for Rehearing at
59.

808 Public Interest Organizations Request for
Rehearing at 34.

Coalition’s and Public Interest
Organizations’ arguments would require
the Commission first to make highly
speculative and hypothetical
assumptions about future state action on
QFs and that all QFs are renewables, as
well as unrealistic and unsupported
assumptions as to whether such actions
would impact renewable QFs more than
emitting QFs.

433. As discussed in the final rule, an
agency ‘‘is not required to engage in
speculative analysis” or “to do the
impractical, if not enough information is
available to permit meaningful
consideration” or to “foresee the
unforeseeable.” 809 Further, the
Commission explained that the final
rule “continues to give states wide
discretion and it is impossible to know
what the states may choose to do in
response to [the final rule], whether
they will make changes in their current
practices or not, and how those state
choices would impact QF development
and the environment in any particular
state, let alone any particular locale.” 810

434. Public Interest Organizations cite
National Parks & Conservation Ass’nv.
Babbitt for the proposition that an EA or
EIS is required “where uncertainty may
be resolved by further collection of
data.811 Here, attempting to collect
further data or information would not
resolve uncertainty; the Commission has
explained that it is not possible to
collect detailed or quantifiable
information regarding future QF
development.812 This contrasts with
National Parks & Conservation Ass’n v.
Babbitt, where the National Park Service
issued an EA finding that a substantial
increase in cruise ship traffic entering
Glacier Bay National Park and Preserve
would have no significant impact on the
environment. In requiring the National

809 See Order No. 872, 172 FERC {61,041 at P 716
(citing N. Plains Res. Council v. Surface Transp.
Board, 668 F.3d at 1078-79; Concerned About
Trident v. Rumsfeld, 555 F.2d at 830).

810 Id. P 714.

811 National Parks & Conservation Ass’n v.
Babbitt, 241 F.3d 722, 732 (9th Cir. 2001) (emphasis
added).

812 We also disagree with Public Interest
Organizations’ assertion that because the
Commission is faced with incomplete or
unavailable information, the CEQ regulations state
the Commission must include in an EIS a summary
of existing credible scientific evidence that is
relevant to evaluating the reasonably foreseeable
impacts of a proposed action. Public Interest
Organizations Request for Rehearing at 23-24
(citing 40 CFR 1502.22(b)(3)—(b)(4)). This regulation
is inapplicable to the final rule, as it contemplates
that an EIS has been prepared, and that there are
reasonably foreseeable impacts for which existing
credible scientific evidence may be relevant
(emphasis added). The Commission did not prepare
an EIS because there are no reasonably foreseeable
impacts for the reasons discussed in the final rule
and herein.



86720

Federal Register/Vol. 85, No. 250/ Wednesday, December 30, 2020/Rules and Regulations

Park Service to prepare an EIS, the court
explained that scientific evidence
provided by the National Park Service’s
own studies “revealed very definite
environmental effects,” and the
National Park Service’s EA established
that information was “obtainable and
that it would be of substantial
assistance” in considering the
environmental impacts of the increased
cruise ship traffic.813

435. We also reject Northwest
Coalition’s and Public Interest
Organizations’ claims that the
Commission improperly relied on
Center for Biological Diversity v. Ilano,
because, they assert, the final rule
legally alters the ““status quo.” The court
in Center for Biological Diversity held
that an EIS is not required where a
proposed action does not change the
status quo, and defined changes in the
status quo as those “alter[ing] future
land use or otherwise foreseeably
impact[ing] the environment.” 814 The
court further explained that ““ ‘[lJong-
range aims are quite different from
concrete plans,” and ‘NEPA does not
require an agency to consider the
environmental effects that speculative
or hypothetical projects might have
. . . . 7815 While the final rule results
in changes to the implementation of the
original PURPA Regulations, the final
rule does not change the status quo as
contemplated by NEPA. It does not
direct or preclude the development of
any project or otherwise require entities
to take actions that foreseeably alter
future land use or otherwise result in
foreseeable environmental impacts. As
discussed in the final rule, it is not
possible to make simplifying
assumptions that the mere
implementation of the revised
regulations necessarily would result in
specific changes in the development of
particular generation technologies
compared to the status quo.816 The final
rule is premised on a finding that, even
after the revisions, the PURPA
Regulations will continue to encourage
QF development while addressing
concerns about how PURPA works in
today’s electric markets; therefore, there
it cannot be presumed that the rule will
result in a reduction in QF development
or a change in the type of QFs that are
built. The impact, if any, of the final
rule on QF development is both

813 National Parks & Conservation Ass’n v.
Babbitt, 241 F.3d 732.

814 Ctr. for Biological Diversity v. Ilano, 928 F.3d
at 781.

815 [d. at 780 (quoting Northcoast Envtl. Ctr. v.
Glickman, 136 F.3d at 668).

816 Order No. 872, 172 FERC {61,041 at P 733.

uncertain or unknowable.817 As the
court found in Center for Biological
Diversity, such speculative
environmental consequences are not
required to be analyzed under NEPA.818
Thus, the Commission cannot analyze
environmental impacts in this case,
when such an analysis could only be
done if multiple, unlikely, and
unreasonable assumptions are made as
to the variables above.819

2. A Categorical Exclusion Applies

436. The Commission found as a
separate and independent alternative
basis for concluding that no
environmental analysis is warranted
that the final rule falls within the
categorical exclusion for rules that, as
relevant here: (1) Are clarifying in
nature; (2) are corrective in nature; or (3)
are procedural in nature.820

437. The Commission explained that
clarifying changes include those that
clarify how market prices can be used
to set as-available energy rates, the
changes clarifying how fixed energy
rates in contracts or LEOs may be
determined, and the changes clarifying
how competitive solicitations can be
used to set avoided cost rates.821

438. The Commission stated that
corrective changes include those needed
in order to ensure that a regulation
conforms to the requirements of the
statutory provisions being implemented
by the regulation. The Commission
noted that it does not find that its
existing PURPA Regulations were
inconsistent with the statutory
requirements of PURPA when
promulgated. The Commission found
instead that the changes adopted in the
final rule are required to ensure
continued future compliance of the
PURPA Regulations with PURPA, based
on the changed circumstances found by
the Commission in the final rule.822

439. The Commission found that three
aspects of the final rule are corrective in
nature. The first is the change allowing

817 Id. P 716 (citing Dep’t of Transp. v. Pub.
Citizen, 541 U.S. at 767; Metro. Edison Co. v. People
Against Nuclear Energy, 460 U.S. at 774).

818 Ctr. for Biological Diversity, 928 F.3d at 781
(citing Northcoast Envtl. Ctr. v. Glickman, 136 F.3d
at 668).

819 Gee Order No. 872, 172 FERC {61,041 at PP
733-35.

820 Id, P 720 (citing 18 CFR 380.4(a)(2)(ii)). The
exclusion applies to a fourth type of rule, the
promulgation of regulations “that do not
substantially change the effect of . . . regulations
being amended.” Further, although not challenged
on rehearing, the final rule noted two revisions that
are procedural in nature: The revision to procedures
that apply to QF certification and the revision to the
Commission’s Form No. 556, used by QFs seeking
certification. Id. P 727.

821]d. P 721.

822]d. P 722.

states to require variable energy rates in
QF contracts. The Commission
explained this change is required based
on the Commission’s finding that,
contrary to the Commission’s
expectation in 1980, there have been
numerous instances where
overestimates and underestimates of
energy avoided costs used in fixed
energy rate contracts have not balanced
out, causing the contract rate to violate
the statutory avoided cost rate cap. The
Commission explained that giving states
the ability to require energy rates in QF
contracts to vary based on the
purchasing utility’s avoided cost of
energy at the time of delivery ensures
that QF rates do not exceed the avoided
cost rate cap imposed by PURPA 823

440. The second corrective aspect is
the change in the PURPA Regulations
regarding the determination of what
facilities are located at the same site for
purposes of complying with the
statutory 80 MW limit on small power
production facilities located at the same
site.82¢ The Commission explained that
it found, based on changed
circumstances, that the current one-mile
rule is inadequate to determine which
facilities are located at the same site.
The Commission determined that, based
on this finding, the Commission was
obligated by PURPA to revise its
definition of when facilities are located
at the same site.825

441. The third corrective aspect
relates to the implementation of PURPA
section 210(m). The Commission
explained that this statutory provision
allows purchasing utilities to terminate
their obligation to purchase from QFs
that have nondiscriminatory access to
certain statutorily-defined markets,
which the Commission has determined
to be the RTO/ISO markets.826 The
Commission explained that the final
rule updates the presumption in the
PURPA Regulations that QFs with a
capacity of 20 MW or less do not have
non-discriminatory access to such
markets, reducing the threshold for such
presumption to 5 MW.827

442. The Commission explained that,
since the 20-MW threshold was
established in 2005, the RTO/ISO
markets have matured and the industry
has developed a better understanding of
the mechanics of market
participation.828 The Commission added
that this determination rendered
inaccurate the presumption currently

823 [d. P 723.
824 [d. P 724.
825 [d.
826 [d. P 725.
827 Id.
828 [d. P 726.
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reflected in the PURPA Regulations that
QFs of 20 MW and below do not have
non-discriminatory access to the
relevant markets.829 The Commission
explained that, once the Commission
made this determination, it was
appropriate for the Commission to
update the 20 MW threshold to comply
with the requirements of PURPA section
210(m).830

a. Exception to Categorical Exclusion

i. Requests for Rehearing

443. Northwest Coalition and Public
Interest Organizations assert that, as a
threshold matter, the final rule does not
qualify for a categorical exclusion
because the Commission’s regulations
provide that, “[w]here circumstances
indicate that an action may be a major
Federal action significantly affecting the
quality of the human environment,” the
Commission will prepare either an EA
or an EIS.831 They add that the
Commission’s regulations provide that
an exception to a categorical exclusion
may exist “[w]here the environmental
effects are uncertain.” 832

ii. Commission Determination

444. We disagree that the
Commission’s exceptions to categorical
exclusions preclude the application of a
categorical exclusion to the final rule.
The CEQ regulations state that a
categorical exclusion applies to an
action that does not individually or
cumulatively have a significant effect on
the environment and an agency’s
categorical exclusion procedures should
provide for limitations on the use of a
categorical exclusion where
“extraordinary circumstances” indicate
that a normally excluded action may
have a significant environmental
effect.833 The Commission’s regulations
provide a list of these extraordinary
circumstances, which are effects on
Indian lands; Wilderness areas; Wild
and Scenic rivers; Wetlands; Units of
the National Park System, National
Refuges, or National Fish Hatcheries;
Anadromous fish or endangered species;
or where environmental effects are
uncertain.834 None of these
extraordinary circumstances are present
here except to the extent the
environmental effects are uncertain. The
final rule explained in detail why any

829 Id

830 Id.

831 Northwest Coalition Request for Rehearing at
62; Public Interest Organizations Request for
Rehearing at 36 (citing 18 CFR 380.4(b)(1)).

832 Northwest Coalition Request for Rehearing at
62; Public Interest Organizations Request for
Rehearing at 36 (citing 18 CFR 380.4(b)(1)).

833 40 CFR 1508.4.

83418 CFR 380.4(b)(ii).

potential environmental impacts are
uncertain and unknown as they are too
speculative to provide an EA or EIS that
would meaningfully inform the
Commission.835 In any case, the
Commission’s regulations state that the
presence of one or more of the
extraordinary circumstances ‘“will not
automatically require . . . the
preparation of an environmental
assessment or an environmental impact
statement.” 836

b. Applying a Categorical Exclusion for
Clarifying and Corrective Actions Is
Appropriate

i. Requests for Rehearing

445. Northwest Coalition and Public
Interest Organizations also dispute that
the final rule falls under the categorical
exclusion for actions that are clarifying
or corrective in nature.?3” Northwest
Coalition argues that the final rule is not
merely clarifying in nature but rather a
major change in policy.838 Northwest
Coalition highlights what it deems the
Commission’s decision to change its
long-standing precedent by allowing use
of RFPs as the exclusive means for all
QF's to obtain a long-term contract to
sell energy and capacity.839 Northwest
Coalition further argues that overruling
existing precedent is not clarifying and
the new policy will result in loss of
existing QF capacity.84©

446. Northwest Coalition asserts that
the Commission’s reliance on the
‘corrective’ exclusion fails because it is
contrary to what Northwest Coalition
deems the “obvious intent” of the
categorical exclusion for corrective
changes to regulations.” 841 Northwest
Coalition opines that the categorical
exclusion applies only to an action ‘““to
correct an error, such as a misplaced
word or mis-numbered section.” 842
Northwest Coalition also contends that
the Commission cites no authority to
find that changes that are corrective in
nature include “changes needed in
order to ensure that a regulation
conforms to the requirements of the
statutory provisions being implemented
by the regulation.” 843 Northwest
Coalition asserts that, as noted in

835 QOrder No. 872, 172 FERC {61,041 at P 716.

83618 CFR 380.4.

837 Northwest Coalition Request for Rehearing at
62-63; Public Interest Organizations Request for
Rehearing at 35.

838 Northwest Coalition Request for Rehearing at
63.

839 Id. We address in section II.B.5 above
Northwest Coalition’s challenge to the competitive
solicitation framework itself.

840 Id'

841 ]d. at 63—-64.

842 [d. at 64.

843 ]d. at 63 (quoting Order No. 872, 172 FERC
161,041 at P 722).

Commissioner Glick’s dissent, this
interpretation would exempt from
NEPA analysis virtually any action the
Commission takes under any of its
enabling statutes.844

447. Public Interest Organizations
assert that the Commission fails to cite
precedent for using multiple
exclusionary categories for “such an
impactful rulemaking.” 845 Public
Interest Organizations suggest that doing
so is a red flag that what they deem
sweeping changes in the final rule are
not suited for a categorical exclusion.846

448. Finally, Public Interest
Organizations argue the Commission
failed to engage in the appropriate
scoping in determining that a
categorical exclusion was appropriate.
Public Interest Organizations assert that
CEQ regulations require a federal agency
to engage in scoping, which is defined
in relevant part: “There shall be an early
and open process for determining the
scope of issues to be addressed and for
identifying the significant issues related
to a proposed action.” 847 Public Interest
Organizations note that the CEQ
regulations define “NEPA process” to
mean ‘“‘all measures necessary for
compliance with the requirements of
section 2 and Title 1 of NEPA.” 848
Public Interest Organizations conclude
that taken together, these two
regulations require the application of
scoping to the entire NEPA process,
including the application of a
categorical exclusion.849

ii. Commission Determination

449. We affirm the alternative finding
that the final rule was properly
categorically excluded because it is
clarifying and corrective in nature.
Northwest Coalition’s arguments are
based primarily on what they deem to
be the appropriate interpretation of the
Commission’s categorical exclusion
regulation, rather than providing
supporting precedent.850

450. Northwest Coalition specifically
challenges the use of the clarifying
categorical exclusion for the changes to
the competitive solicitation process
(allowing the use of RFPs as the means
for QFs to obtain long-term

844 [d. at 63—-64 (citing Order No. 872, 172 FERC
61,041, Glick, Comm’r, dissenting in part at P 26).

845 Pyublic Interest Organizations Request for
Rehearing at 35-36.

846 Jd. at 35.

847 Id. at 41 (citing 40 CFR 1501.7).

848 [d, (citing 40 CFR 1508.21).

849 Id

850 Northwest Coalition Request for Rehearing at
62—-64.
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contracts).851 We affirm that the final
rule’s treatment of competitive
solicitations is clarifying in nature
because competitive solicitations are
already often used by industry to set
capacity rates in both PURPA and non-
PURPA contexts. Additionally, by
including the standards discussed in the
Allegheny Principles and elaborating on
how states may conduct competitive
solicitations as the Commission
explained in prior precedent,852 the
Commission clarified, formalized, and
consolidated existing policy.852 Finally,
the final rule clarifies and follows
logically from Commission precedent by
requiring that, if a utility places its own
capacity in competitive solicitations
held at regular intervals and satisfies its
capacity needs only through
competitive solicitations following the
procedural requirements formalized in
the final rule, then that utility need not
have an alternative avoided cost
capacity rate for QFs because it no
longer has any avoided capacity costs.

451. We also affirm that the final rule
was corrective in nature. With respect to
the challenge to variable energy rates in
the QF contracts or LEOs, the
Commission found that, contrary to
expectations in 1980, there are
numerous instances where
overestimates and underestimates of
energy avoided costs used in fixed
energy rates did not balance-out over
the long term.#5¢ Such an imbalance
resulted in long-term fixed avoided cost
energy rates well above the purchasing
utility’s avoided costs for energy.855
This result is prohibited by PURPA
section 210(b).856 The Commission’s
actions to adjust the QF rate framework
are necessary to harmonize the
Commission’s regulations with this
underlying finding and to comply with
the statutory provisions of PURPA
section 210(b).

452. We also find that the
Commission’s interpretation that
corrective actions include those that
ensure that a regulation conforms to the
requirements of the statutory provisions
being implemented by the final rule is
appropriate. We disagree that such an
interpretation sets a precedent for
evading NEPA analysis for future

851]d. at 63. We address in section III.B.5 above
Northwest Coalition’s challenge to the competitive
solicitation framework itself.

852 F.g., Hydrodynamics, 146 FERC {61,193 at PP
31-35; City of Ketchikan, 94 FERC 61,293 at
62,061; Bidding NOPR, FERC Stats. & Regs. {32,455
at 32,030—42.

853 See Order No. 872, 172 FERC {61,041 at P 430
(citing Allegheny Energy, 108 FERC { 61,082 at P
18).

854 [d, PP 283, 723.

855 [d, P 283.

856 Id,

Commission actions. The Commission
considers all matters before it, including
rulemakings, on a case-by-case basis to
determine whether an EIS, EA or a
categorical exclusion is appropriate
based on the facts and circumstances of
each matter. Further, in this case the
Commission is not relying on general
statutory standards, such as the just and
reasonable standard under the FPA, but
specific statutory requirements that the
Commission may not require above
avoided cost rates, that small power
production facilities located at a single
site may not exceed 80 MW, and that
the mandatory purchase obligation may
be terminated with respect to QFs with
nondiscriminatory access to certain
markets.

453. We also disagree with Public
Interest Organizations’ claim that the
Commission inappropriately relied on
multiple exclusionary categories in
determining that the final rule was
subject to a categorical exclusion. As an
alternative to its explanation that the
effect of the final rule are so speculative
as to preclude the preparation of an
environmental analysis, the
Commission applied a single categorical
exclusion that provides four possible
bases for its application, including, as
relevant here, that the rulemaking is
clarifying, corrective, or procedural in
nature. The categorical exclusion does
not limit the Commission to invoking
only one of these bases, nor do Public
Interest Organizations elaborate on why
the Commission is precluded from
doing so.

454. Finally, contrary to Public
Interest Organizations’ claim, the
Commission was not required to initiate
a scoping process for the application of
the categorical exclusion to the final
rule. Public Interest Organizations
appear to erroneously conflate the
definition of “scoping process” with the
definition of “NEPA process.” The CEQ
regulations address requirements for
scoping only when an EIS is
prepared.857 Notwithstanding that there
is no requirement to provide for scoping
for a categorical exclusion, all
commenters, including Public Interest
Organizations, now have had ample
opportunity to provide comments on the
application of the categorical exclusion,

85740 CFR 1501.7 (“As soon as practicable after
its decision to prepare an environmental impact
statement and before the scoping process the lead
agency shall publish a notice of intent” to prepare
an EIS). Moreover, CEQ guidance addressing
whether scoping applies to EAs, states that where
an EA is being prepared, ‘“‘useful information might
result from early participation . . .in a scoping
process” GEQ, Forty Most Asked Questions
Concerning CEQ’s National Environmental Policy
Act Regulations, 46 FR 18,026, Q. 13 (Mar. 17,
1981) (emphasis added).

which they have presented in their
rehearing requests.

3. That the Commission Prepared NEPA
Analyses for the Promulgation of the
Original PURPA Rule and Other Prior
Rulemakings Does Not Mean That Such
Analysis Was Possible or Required Here

455. As discussed in the final rule, the
Commission prepared an EA and EIS for
its initial rules implementing PURPA in
1980.858 The Commission explained
that the EA for Order No. 70 was based
on a market penetration study and that,
to carry out the market penetration
study, the EA had to make the
simplifying assumption that the mere
implementation of PURPA would
necessarily result in the development
and operation of certain types of
generation facilities that would not
otherwise be developed.85° The
Commission stated that, based on these
types of facilities, the EA conducted in
1980 identified specific resource
conflicts related to each type of facility,
which were nothing more than a
generalized listing of potential
impacts.860

456. The Commission addressed
comments on the NOPR that asserted
that a NEPA analysis similarly should
be possible for this rulemaking. The
Commission explained that the
assertions are undermined by the fact
that circumstances have changed
significantly since the promulgation of
the original PURPA Regulations in
1980.861 The Commission explained
that, prior to 1980, essentially no QF
generation technologies or other
independent generation facilities (other
than those used to supply the loads of
the owners rather than to sell at
wholesale) had been constructed. The
Commission explained that by contrast,
today QF generation technologies and
other independent generation facilities
are common, and they are
predominantly built and operated
outside of PURPA.

457. The Commission further
explained that, because there was
virtually no QF or independent power
development in 1980, the original
PURPA EA could reasonably project
that the incentives created by PURPA
and the original PURPA Regulations
would lead to increased development of

858 Order No. 872, 172 FERC {61,041 at P 728.

859 [d. P 729 (citing Order No. 70-E, 46 FR 33,025,
33,026 (June 18, 1981); Small Power Production and
Cogeneration Facilities—Environmental Findings;
No Significant Impact and Notice of Intent To
Prepare Environmental Impact Statement, 45 FR
23,661, 23,664 (Apr. 8, 1980) (Original PURPA EA)).

860 Original PURPA EA, 45 FR at 23,664.

861 Order No. 872, 172 FERC {61,041 at P 731.
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power generated by QF technologies.862
The Commission stated that its market
penetration study was based on these
projections.

458. The Commission noted that, by
contrast, it is not possible here to make
simplifying assumptions that the mere
implementation of the revised
regulations necessarily would result in
specific changes in the development of
particular generation technologies
compared to the status quo.863 The
Commission explained that the
revisions to the PURPA Regulations are
premised on a finding that, even after
the revisions, the PURPA Regulations
will continue to encourage QFs. The
Commission found that, consequently,
there is no way to estimate whether any
reduction in QF development, as
opposed to the status quo, will be
focused on one or more of the many
different types of QF technologies, some
of which are renewable resources and
some of which are fueled by fossil
fuels 864 and have emissions comparable
to non-QF fossil fueled generators. The
Commission explained that, because the
rule primarily increases state flexibility
in setting QF rates, including giving
states the option of not changing their
current rate-setting approaches, there is
no way to develop any estimate of the
location or size of any hypothetical
reduction in QF development.

459. The Commission stated that
renewable generation technologies
today are commonly, and even
predominantly, built and operated
outside of PURPA.865 The Commission
explained that current projections show
that most new generation construction
will be of renewable resources 866 and
cost of renewables has declined so
much that in some regions renewables
are the most cost effective new
generation technology available.867 The
Commission found that, even if the final
rule were to result in reduced renewable
QF development, there is little
likelihood today that hypothetical,
unbuilt QFs necessarily would be
replaced by new conventional fossil fuel
generation.

862 [d. P 732.

863 Jd. P 733.

864 This would include both cogeneration, which
typically is fossil fueled, and those small power
production facilities that are fueled by waste, which
would include a range of fossil fuel-based waste.
See 18 CFR 292.202(b), 292.204(b)(1).

865 Order No. 872, 172 FERC {61,041 at P 734.

866 EJA, Annual Energy Outlook 2020, at tbl. 9
(Jan. 29, 2020) (in table see rows labeled
Cumulative Planned Additions and Cumulative
Unplanned Additions in the reference case)
(Annual Energy Outlook 2020), https://
www.eia.gov/outlooks/aeo/.

867 Order No. 872, 172 FERC {61,041 at P 734.

460. The Commission found that,
alternatively, in the absence of these
hypothetical, unbuilt QFs, existing
generation units—whose current
emissions, if any, would already be part
of the baseline for any environmental
analysis of the impacts of the final
rule—might continue to operate without
any change in their emissions; in sum,
in the absence of these hypothetical,
unbuilt QFs, emissions would remain at
the baseline and might not increase at
all.868 The Commission explained that,
in the current environment where
stagnant load growth has prevailed in
recent years, this would seem to be a
more likely scenario than an alternative
where these hypothetical, unbuilt QFs
are replaced by brand new fossil fuel
generation that would increase
emissions over the baseline.

461. The Commission explained that,
given these facts, it would not be
possible to perform a market penetration
study of the effects of the final rule that
would not be wholly speculative.869 The
Commission found that, without such a
study, there could be no analysis
defining the types and geographic
location of facilities that could serve as
the basis for any NEPA analysis similar
to that performed in 1980.

a. Requests for Rehearing

462. Northwest Coalition and Public
Interest Organizations assert that, in
addition to the NEPA analysis for Order
No. 70, the Commission has conducted
a NEPA analysis for prior rulemakings,
which they argue undermines the
Commission’s claim that the impacts
here are too speculative and uncertain
to prepare an EA or EIS.870 Specifically,
Northwest Coalition and Public Interest
Organizations point to the competitive
bidding NOPR under section 210 of
PURPA 871 and Order No. 888.872

868 Jd, P 735.

869 Id. P 736.

870 Northwest Coalition Request for Rehearing at
59; Public Interest Organizations Request for
Rehearing at 26-30.

871 Northwest Coalition Request for Rehearing at
59; Public Interest Organizations Request for
Rehearing at 28 (citing Bidding NOPR, FERC Stats.
& Regs. 132,455 at 32,047).

872 Northwest Coalition Request for Rehearing at
59; Public Interest Organizations Request for
Rehearing at 29 (citing Promoting Wholesale
Competition Through Open Access Non-
Discriminatory Transmission Services by Public
Utilities; Recovery of Stranded Costs by Public
Utilities and Transmitting Utilities, Order No. 888,
FERC Stats. & Regs. 131,036 (1996) (cross-
referenced at 75 FERC {61,080 and 61 FR 21,540
(May 10, 1996)), order on reh’g, Order No. 888-A,
FERC Stats. & Regs. 131,048 (cross-referenced at 78
FERC {61,220 and 62 FR 12,274 (Mar. 14, 1997)),
order on reh’g, Order No. 888-B, 81 FERC {61,248
(1997) (cross-referenced at 62 FR 64,688 (Dec. 9,
1997), order on reh’g, Order No. 888-C, 82 FERC
161,046 (1998), aff'd in relevant part sub nom.

463. Public Interest Organizations
argue that, because an EA was prepared
for Order No. 70, the Commission ‘“‘has
experience doing the very thing it
alleges is so impossibly
burdensome.” 873 Public Interest
Organizations add that, with respect to
Order No. 70, the Commission
acknowledged that its NEPA analysis
contains uncertainties but is
nevertheless required to assess the
environmental effects to the fullest
extent possible.874 They add that Order
No. 70 states that the proposed rules did
not authorize or fund a particular
project or forbid or authorize the use of
certain fuels, but the Commission
nevertheless prepared a NEPA
analysis.875 Public Interest
Organizations also argue that, in Order
No. 70, the Commission was able to
develop a specific methodology for
predicting its effects on QF
development and should be able to do
so here as well.876

464. Northwest Coalition asserts that
that the Commission’s statement in the
final rule that the NEPA analysis for
Order No. 70 was simpler (because very
few renewable cogeneration facilities
were online prior to the rule) fails to
address how the Commission was able
to conduct NEPA analyses for later
rulemakings with equal or greater
magnitude and complexity than the
current case.8”7 Similarly, Public
Interest Organizations claim that the
Commission cannot underplay its past
modeling efforts and could use similar
methodology, or advancements in
modern modeling software that has
significantly improved over the last 40
years, to model the final rule’s potential
impacts.878 As an example, Northwest
Coalition and Public Interest
Organizations point to the
Commission’s environmental analysis
for the competitive bidding NOPR and
Order No. 888, which they claim
involved uncertainties and more
complex market changes than the final
rule.879 Related to Order No. 888
specifically, Public Interest
Organizations argue that the

Transmission Access Pol'y Study Grp. v. FERC, 225
F.3d 667, aff'd sub nom. N.Y. v. FERC, 535 U.S. 1
(2002)).

873 Public Interest Organizations Request for
Rehearing at 26.

874 Id. at 26-27 (citing Order No. 70, FERC Stats.
& Regs. 130,134).

875 ]d. at 27.

876 Id

877 Northwest Coalition Request for Rehearing at
59.

878 Public Interest Organizations Request for
Rehearing at 29.

879 Northwest Goalition Request for Rehearing at
59; Public Interest Organizations Request for
Rehearing at 28-29.
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Commission was able to conduct
complex modeling to forecast emissions
based on simulations of power
generation patterns and should be able
to reverse the modeling here to forecast
the effects of the final rule.880

b. Commission Determination

465. We reiterate that the Commission
considers all matters before it, including
rulemakings, on a case-by-case basis as
to whether an EIS, EA, or a categorical
exclusion is appropriate. As the
Commission stated in the final rule, the
basis for its NEPA analysis for Order No.
70 was the ability to conduct a market
penetration study.?8! However,
circumstances since the promulgation of
Order No. 70 have changed
significantly, making it impossible to
perform a market penetration study of
the effects of the final rule that would
not be wholly speculative. This is due
in large part to the fact that renewable
technologies that are commonly adopted
by QF's are also commonly adopted by
non-QF generation developers today.882
In contrast, in 1980, essentially no QF
technologies, renewable or otherwise,
were being built by non-QFs.883 Thus, it
was possible in 1980 to assume that
certain generation technologies would
only be deployed if the PURPA
Regulations were issued, and that
assumption enabled a market
penetration study that could underpin
an analysis of the environmental impact
of deploying those technologies.884
These same assumptions cannot be
made today. Renewable technology, for
example, is being widely deployed
without PURPA support; thus, it is
impossible to assume that any potential
impact of this rule change will
necessarily reduce the deployment of
renewables because PURPA is no longer
the only route, or even the predominant
route, to such development.885 To the
contrary, as much as 90 percent of all
renewable capacity placed in service
today was developed outside of
PURPA 886

466. We also disagree with Northwest
Coalition’s and Public Interest
Organizations’ arguments that the
Commission should be able to prepare
a NEPA analysis similar to those for the
competitive bidding NOPR and Order
No. 888, using similar methodology and
advancements in modern modeling
software. Contrary to Northwest

880 Public Interest Organizations Request for
Rehearing at 29-30.

881 Order No. 872, 172 FERC {61,041 at P 729.

882 [d. P 731.

883 Id.

884 [d. PP 731-32.

885 [d. PP 731-34.

886 See id. P 240.

Coalition’s and Public Interest
Organizations’ assertions, the
Commission’s ability to prepare NEPA
analyses in these prior rulemakings does
not facilitate our ability to prepare an
EA or EIS for this rulemaking. While we
agree that modelling technology has
advanced since the Commission
conducted a NEPA analysis in these
prior rulemakings, the Commission
would be required to make too many
unsupported assumptions to undertake
an analysis in this case, which would
result in a speculative and meaningless
analysis.

467. For example, the Commission
would need to assume that all affected
QFs would be renewables and all
replacement utility generation would be
conventional emitting resources, which
as previously explained would not
necessarily be true in either case.88”
Similar to the original PURPA
rulemaking, the technologies that could
qualify for QF status and independent
generation more broadly were not
widely used outside of the PURPA
context when studies were conducted
for the competitive bidding NOPR, so
the Commission could make basic
assumptions about the effects the
competitive bidding NOPR would have
on QF development.888 The same
assumptions cannot be made about the
final rule as the technologies that
renewable QFs use are now widespread
and developed outside of PURPA,
making any market penetration study
wholly speculative.

468. Finally, we disagree that the
Commission could reverse engineer the
modeling used to forecast emissions
based on simulations of power
generation patterns in Order No. 888 to
forecast the effects of the final rule in a
NEPA analysis. The modeling from
prior rulemakings is not applicable here.
Order No. 888 involved the direct
regulation of entities under the
Commission’s jurisdiction to impose
open access requirements, and it was
possible to estimate potential changes in
conventional generation (gas and coal)
development and dispatch in light of
the advent of open access to the
transmission grid.889 In contrast, under
the final rule, and PURPA more
generally, the Commission sets rules for
states and nonregulated electric utilities
to implement. The Commission cannot
predict how the states will choose to
implement the final rule—if at all—and
what effect that will have on QF
development, whether renewable QF's

887 [d. P 734.

888 [d. PP 731-32.

889 See Order No. 888, FERC Stats. & Regs.
31,036 at 31,861-96.

will be impacted more than non-
renewable QFs or whether non-QFs will
develop renewables or conventional
generation.

V. Regulatory Flexibility Act
Certification

469. The Regulatory Flexibility Act of
1980 (RFA) 890 generally requires a
description and analysis of rules that
will have significant economic impact
on a substantial number of small
entities. No comments on the Regulatory
Flexibility Act were filed on rehearing,
and the comments on rehearing
regarding burden and cost estimates are
addressed in the Information Collection
Statement section.

470. As discussed in the final rule, we
estimate that annual additional
compliance costs on industry (detailed
above) will be approximately $1,149,965
(or an average additional burden and
cost per response, of 3.187 hrs. and the
corresponding $264.51) to comply with
these requirements.891 Therefore,
pursuant to section 605(b) of the RFA,
we still conclude that this rule will not
have a significant economic impact on
a substantial number of small entities.

VI. Document Availability

471. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov). At this time, the
Commission has suspended access to
the Commission’s Public Reference
Room due to the President’s March 13,
2020 proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19).

472. From the Commission’s Home
Page on the internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

473. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from the
Commission’s Online Support at (202)
502—6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—8371, TTY (202) 502—-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

8905 U.S.C. 601-12.
891 Order No. 872, 172 FERC {61,041 at P 748.
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VII. Effective Dates and Congressional
Notification

474. The further revised regulation in
this order is effective February 16, 2021.
No other changes to the Commission’s
regulations have been made on
rehearing to the final rule, however we
modify the instructions to the Form No.
556. Out of an abundance of caution,
this order addressing arguments raised
on rehearing is being submitted to the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, Senate, House, and Government
Accountability Office.

List of Subjects in 18 CFR Part 292

Electric power plants; Electric
utilities, Reporting and recordkeeping
requirements.

By the Commission. Commissioner Glick is
dissenting in part with a separate statement
attached.

Issued: November 19, 2020.

Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission amends part 292, chapter I,
title 18, Code of Federal Regulations, as
follows.

SUBCHAPTER K—REGULATIONS
UNDER THE PUBLIC UTILITY
REGULATORY POLICIES ACT OF 1978

* * * * *

PART 292—REGULATIONS UNDER
SECTIONS 201 AND 210 OF THE
PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978 WITH REGARD
TO SMALL POWER PRODUCTION AND
COGENERATION

m 1. The authority citation for part 292
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 2. Amend § 292.309 by revising
paragraphs (c), (d), (e), and (f) to read as
follows:

§292.309 Termination of obligation to
purchase from qualifying facilities.
* * * * *

(c) For purposes of paragraphs (a)(1),
(2) and (3) of this section, with the
exception of paragraph (d) of this
section, there is a rebuttable
presumption that a qualifying facility
has nondiscriminatory access to the
market if it is eligible for service under
a Commission-approved open access
transmission tariff or Commission-filed
reciprocity tariff, and Commission-
approved interconnection rules.

(1) If the Commission determines that
a market meets the criteria of paragraphs
(a)(1), (2) or (3) of this section, and if a

qualifying facility in the relevant market
is eligible for service under a
Commission-approved open access
transmission tariff or Commission-filed
reciprocity tariff, a qualifying facility
may seek to rebut the presumption of
access to the market by demonstrating,
inter alia, that it does not have access
to the market because of operational
characteristics or transmission
constraints.

(2) For purposes of paragraphs (a)(1),
(2), and (3) of this section, a qualifying
small power production facility with a
capacity between 5 megawatts and 20
megawatts may additionally seek to
rebut the presumption of access to the
market by demonstrating that it does not
have access to the market in light of
consideration of other factors,
including, but not limited to:

(i) Specific barriers to connecting to
the interstate transmission grid, such as
excessively high costs and pancaked
delivery rates;

(ii) Unique circumstances impacting
the time or length of interconnection
studies or queues to process the small
power production facility’s
interconnection request;

(iii) A lack of affiliation with entities
that participate in the markets in
paragraphs (a)(1), (2), and (3) of this
section;

(iv) The qualifying small power
production facility has a predominant
purpose other than selling electricity
and should be treated similarly to
qualifying cogeneration facilities;

(v) The qualifying small power
production facility has certain
operational characteristics that
effectively prevent the qualifying
facility’s participation in a market; or

(vi) The qualitying small power
production facility lacks access to
markets due to transmission constraints.
The qualifying small power production
facility may show that it is located in an
area where persistent transmission
constraints in effect cause the qualifying
facility not to have access to markets
outside a persistently congested area to
sell the qualifying facility output or
capacity.

(d)(1) For purposes of paragraphs
(a)(1), (2), and (3) of this section, there
is a rebuttable presumption that a
qualifying cogeneration facility with a
capacity at or below 20 megawatts does
not have nondiscriminatory access to
the market.

(2) For purposes of paragraphs (a)(1),
(2), and (3) of this section, there is a
rebuttable presumption that a qualifying
small power production facility with a
capacity at or below 5 megawatts does
not have nondiscriminatory access to
the market.

(3) Nothing in paragraphs (d)(1)
through (3) affects the rights the rights
or remedies of any party under any
contract or obligation, in effect or
pending approval before the appropriate
State regulatory authority or non-
regulated electric utility on or before
February 16, 2021, to purchase electric
energy or capacity from or to sell
electric energy or capacity to a small
power production facility between 5
megawatts and 20 megawatts under this
Act (including the right to recover costs
of purchasing electric energy or
capacity).

(4) For purposes of implementing
paragraphs (d)(1) and (2) of this section,
the Commission will not be bound by
the standards set forth in
§292.204(a)(2).

(e) Midcontinent Independent System
Operator, Inc. (MISO), PIM
Interconnection, L.L.C. (PJM), ISO New
England Inc. (ISO-NE), and New York
Independent System Operator, Inc.
(NYISO) qualify as markets described in
paragraphs (a)(1)(i) and (ii) of this
section, and there is a rebuttable
presumption that small power
production facilities with a capacity
greater than 5 megawatts and
cogeneration facilities with a capacity
greater than 20 megawatts have
nondiscriminatory access to those
markets through Commission-approved
open access transmission tariffs and
interconnection rules, and that electric
utilities that are members of such
regional transmission organizations or
independent system operators should be
relieved of the obligation to purchase
electric energy from the qualifying
facilities.

(1) A qualifying facility above 20 MW
may seek to rebut this presumption by
demonstrating, inter alia, that:

(i) The qualifying facility has certain
operational characteristics that
effectively prevent the qualifying
facility’s participation in a market; or

(ii) The qualifying facility lacks access
to markets due to transmission
constraints. The qualifying facility may
show that it is located in an area where
persistent transmission constraints in
effect cause the qualifying facility not to
have access to markets outside a
persistently congested area to sell the
qualifying facility output or capacity.

(2) A small power producer qualifying
facility between 5 megawatts and 20
megawatts may show it does not have
access to the market in light of
consideration of other factors,
including, but not limited to:

(i) Specific barriers to connecting to
the interstate transmission grid, such as
excessively high costs and pancaked
delivery rates;
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(ii) Unique circumstances impacting
the time or length of interconnection
studies or queues to process the small
power production facility’s
interconnection request;

(iii) A lack of affiliation with entities
that participate in the markets in section
§292.309(a)(1), (2), and (3);

(iv) The qualifying small power
production facility has a predominant
purpose other than selling electricity
and should be treated similarly to
qualifying cogeneration facilities;

(v) The qualifying small power
production facility has certain
operational characteristics that
effectively prevent the qualifying
facility’s participation in a market; or

(vi) The qualitying small power
production facility lacks access to
markets due to transmission constraints.
The qualifying small power production
facility may show that it is located in an
area where persistent transmission
constraints in effect cause the qualifying
facility not to have access to markets
outside a persistently congested area to
sell the qualifying facility output or
capacity.

(f) The Electric Reliability Council of
Texas (ERCOT) qualifies as a market
described in paragraph (a)(3) of this
section, and there is a rebuttable
presumption that small power
production facilities with a capacity
greater than five megawatts and
cogeneration facilities with a capacity

greater than 20 megawatts have
nondiscriminatory access to that market
through Public Utility Commission of
Texas (PUCT) approved open access
protocols, and that electric utilities that
operate within ERCOT should be
relieved of the obligation to purchase
electric energy from the qualifying
facilities.

(1) A qualifying facility above 20 MW
may seek to rebut this presumption by
demonstrating, inter alia, that:

(i) The qualifying facility has certain
operational characteristics that
effectively prevent the qualifying
facility’s participation in a market; or

(ii) The qualifying facility lacks access
to markets due to transmission
constraints. The qualifying facility may
show that it is located in an area where
persistent transmission constraints in
effect cause the qualifying facility not to
have access to markets outside a
persistently congested area to sell the
qualifying facility output or capacity.

(2) A small power producer qualifying
facility between 5 megawatts and 20
megawatts may show it does not have
access to the market in light of
consideration of other factors,
including, but not limited to:

(i) Specific barriers to connecting to
the interstate transmission grid, such as
excessively high costs and pancaked
delivery rates;

(ii) Unique circumstances impacting
the time or length of interconnection

studies or queues to process the small
power production facility’s
interconnection request;

(iii) A lack of affiliation with entities
that participate in the markets in section
§292.309(a)(1), (2), and (3);

(iv) The qualifying small power
production facility has a predominant
purpose other than selling electricity
and should be treated similarly to
qualifying cogeneration facilities;

(v) The qualifying small power
production facility has certain
operational characteristics that
effectively prevent the qualifying
facility’s participation in a market; or

(vi) The qualifying small power
production facility lacks access to
markets due to transmission constraints.
The qualifying small power production
facility may show that it is located in an
area where persistent transmission
constraints in effect cause the qualifying
facility not to have access to markets
outside a persistently congested area to
sell the qualifying facility output or
capacity.

* * * * *

Note: The following appendix will not
appear in the Code of Federal Regulations.
Appendix B

Revised Form No. 556
BILLING CODE 6717-01-P
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FEDERAL ENERGY REGULATORY COMMISSION OB Control @ 1902 0075

WASHINGTON. DC Ezpiration nn‘nn/=nnn
F 5 Certification of Qualifying Facility [QF) Status for a Small Power
) 0 r m 5 Production or Cogeneration Facility

General

Guestions abkout completing this form shauld be sent to Earmsiaafercgoy, Information abaut the Commission's OF
pragram; answers to frequently asked questions about OF reguire ments or completing this form, and contact infarmation for
GF program staff are available at the Cormmission's OF wehsite, wwooiterc.gov/GF. The Commission’s QF website also
aravides links to the Commissien's GF regulations 1B CER, § 131,80 and Part 292, a5 well 25 other statutes and arders
pertaining to the Commission’s OF program.

Tide 18, LLS.C, 1007 makes it a crime for any person knowingly 2nc wiilingly to make to any Agency or Department of the
United States any false, fictitious er fraudulent statements a5 to any matter within its jurisdiction.

Who Must File
Certification:

Any applicant seeking OF status for a generating facility that has a net power production capacity jaz determined in lines 7a
through Fg belaw) greater than 1 MW must file a self-certficatian or an application far Commissian certification af OF status,
which includes & propeily compleled Form 556, Any applicanl seeking OF slatus Tor a gencealing facility wilh 2 nel power
production capacity 1 MW or less is exemnpt from the certification requirement and is theretore net required to complete or
file a Form 556, S=e 18 CF.R. & 292 203, This includss any 2pplicant seeking small power production OF status for a

generating facility that, together with any affiliated small power production GF s that use the same energy resource and are
within one mile of the filing facility, has a nat power production capacity 1 MW or less.

Recertification:

A OQF must file a recertification whenever the qualifying fzcility “tzils to conform with any materizl facts or representations
presented ., Ints submittals to the Commissian,” 18 CFR, § 2923076,

Among ather possible changes in material facts that would necessitate recertification, a small power production OF is
required ta recertify to update item #a due to a change &t an affillated facilityiies) ane mile or less fram its slertrical
generating equipment. A small power production GF is fof required to recertify due to a change at an affiliated faclity(ics)
listed in item &a that is more than one mile but l2ss than 10 miles away from its electrical generating equipment, unless that
change also Impacts any ather entrles an the Form 556,

How to Complete the Form 556

This form is intended to be completed by responding to the iterms in the crder they are presented, according to the
instructions given. If you need to back-track, vau may nead to clear certain responses before you will be allawed to change
alfier responses made previously in the form, 1T you experience preblems, dick on the nearest help butlon | ﬁ 3 far
assistance, or contact Commission statt at FopnSSaatercgoy.

Certaln lines in this farm will be automatically calcuiated based an resporses ta previous lines, with the relevant formulas
shown. You must respond to all of the previous lines within 3 section before the results of an automatically calculated field
will he displayed, i you disagree with the results of any automatic calculation on this form, cantact Commission staff at
Farmsiéaiergoy ta discuss the discrepancy befare filing.

You must complete all fines in this form unless instructed otherwize. Do not alter this form or save this farmin a different
farmat. Incomplete or altered forms, or forms saved in formats ather than POF, will be rejected,
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FFRC Farm aka Fage 7 - Instructions

How to File a Completed Form 556

Applicants are regoired L (e i Form 556 elecbrenically Lhrough the Comenissicn's eFiling websile (ses instruclicns an
page 31 By filing electronically, you will reduce your tiling burden, save paper resources, save postage or courier charges,
lelp keep Cammission expenses to a minlmum, and recewe amuch faster cenfirmation (vla an emalf cantaining the dockst
nurnbser azzigned to your facilityl that the Commission has received your filing.

Ifwau are simuftan=cushy fiting Bath 2 walver request and a Ferm 556 25 part of an application for Commissicn certification,
see the "Waiver Reguests” section on page 4 for more information on how tofile.

Paperwork Reduction Act Notice

This formis approved by Lthe Ofice of Managermenl and Budgel, Compliance with the information requirements eslablished
bry the FERC Form 556 is required to o9tain or maintain status as a OF. See 18 CFA 5 131 .80 end Part 252, An agency may not
penalize a person for not complying with & callection of Information unless it displays a currently valid OMB contral number,

Tha estimated total burden for completing the FERC Form 554. including gathering and regorting information, is as follows:
1.5 haurs far self-certifications of facilities of 1 MW or fess; 1.5 hours for self-certificabnns of a cogeneratian facility over © MW,
50 haurs for apalications fer Commission certilication of a cogereration lacilily: 3.5 hours for sell-certilications ef small power
producers aver 1 MW and less than a mile or mere than 10 miles trom attilisted smal! power preduction OFs that use the same
energy resnurce; b hours for an applicatinn for Cormmmission certfication of a small power production Facility over 1 MW and
lezs thare amile or mare than 10 miles from affiliated small poser production OFs that use the same enceyy resouse; 9.5
haurs tor self-certitications of small powsr praducers over 1 MW with affiliated small power groduction GFs maore than one
laut less thain 10 miles that use the same =nargy resaurce; 62 haurs far an application for Commizsion cedification of a small
pusver production facility over 1 W with affilisted seall power proeduction OFs more than one but less than 10 miles that use
the same energy resource.

Send comments regarding this burden estimate or any aspect of this collection of informetion, including suggestions for
redurcing this burden, to the following: Information Clearance Officer, Office of ‘I‘hP Executive Directar [ER-32), Federal Energy

Hegpalalery Commissian, 888 Tisl Streel N.L, Washinglon, DC 20426 (DalaCle ] angd sk Officer lar FLRC,

Office of Information and Regulatory &ffairs, Cttice ot Management and Budget, Washingean, DC 20503 throwgh

wai recinfogoe public/de/PRANMzIN, Inclucle FERC-554 and the Contral Mo, 1902-0075 11 any carrespongdence,

Filing Fee

Mo filing fee is required f you are submitting a self certification or self recertification of your facilicy as @ OF pursuant to 15
C.FR.§ 392 3018a).

& filing fee is reguired if you are filing either of the following:

i1l an application for Commissien certlfication or recertificatlon of vour facliity as a OF pursuant o 18 CFR, § 292.2071b], or
121 4 petition lor declaralery erder granting waiver pursuanl lo 18 CFR. §6 292 20400)(3) anwlror 2922050

The current fees for applications for Commilssinn certtfications and netltions far declaratany arder can be frund by visiting the
Commission's OF website af woew Foregow/OF and clicking the Filing Fees link

You will be prompted ta submit your filing fee, if applicahs, cduring the 2lectranic Aling process descrihad an page 3.
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FERC Farm ahh Page 3 - Instructions

Electronic Filing (eFiling)

To electronically file your Form 536, wisit the Commissien's GF website ot v ferc.gow/OF and click the eFiling link.

1f yiou are 2Filing waour first document, you will need ta register with your name, email address, mailing address, and phane
rurmber. If you are registering on behall of an employer, then vou will 2lse need to pravide the employer name, allermate
cantact name, alternate contact phone number and and alternate contact email.

Once yvau are registered, log in o eFiling with your ragistered email address and the password that vou created at

registration. Follow the instructions. When promated, select one of the following QF related filing types. as appropriate,
from the Electric ar General filing cateqory,

Filing rategony Filing Type as listad in eFiling Description

Use to suhmit an applicatian for
Commission Lertification or
Commission recertification of a
codeneration Facllity as a OF,
Use L subenil an application for
Commission certitication or
(Fee) Application for Commizsion Cert, 25 Small Power GF | Commission recertification of a
small power production facility as ¢
GF.
Use to submit a notice of self-
certification of waur facility
icogeneration or smiall power
praduction) as & OF,
Electric Lise to submit a notice of seff-
recertilication of your facility
jcogenearation or small power
praduction] 25 & OF,
Use Lo correct or supplement a
Form 554 that was submitted with
errars ar gmissions, o for which
Commission staff has reguested
Self-Recertification of Oualifying Facility [OF) additional information. Do mat use
iSupplement or Correction; this filing type to report new
changes to a facility orits
awnership; rather, use a self-
recertification or Cammission
recertification to report such
changes.
Use to submit & petition for
declaratory order granting a waiver
of Commission OF regulations
pursuant to 18 CFR, §5 292 304(a)
General (Fee) Petition for Declaratory Order tnot under FRA Part 1) | {31 anddor 2922050 A Form 556 s
not required for a petition for
declaratony order unless
Cammission recertification is being
requested as part of the petition.

(Fea) Applicetion for Commission Cert. g5 Cogeneration OF

Selt-Certification Motice [QF. EG. FC)

Self-Recertification of Qualifying Facility (OF)

You will be prompted to submit vour filing fee, if applicable, during the electranic submission process. Filing fees can be paid
by check er maney order via ACH transfer,

During the efiling process, you will be prompted to sefect your file(s! for upload from yaour computer.
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FFRC Farm aha Fage 4 - Instructians

Required Notice to Utilities and State Regulatory Authorities

Fursuanl Lo 18 CF.R. % 292 207 (i), vou musl provide o copy of vour sell-certilication or raguest for Cormmission: cerlificalion
to the utilities with which the facility will interconnect andsar transact, as well as to the State requlatory authorities of the
states in which vaur facility and thase utilitios reside, Links to infermation about the regulatony authoritios In varlous statos
can be tound by visiting the Commission’s OF website at wwew ferogowQF and clicking the Hotice Requisements link

What to Expect From the Commission After You File

arvapplicant Tiling a farm 556 electranically will receive an 2mail message acknawledoing receipt of the filing and shawing
the docket number assigned to the filing. Such email is typically sent within one business day. but may be dalayed pending
canfirmation by the Secretary of the Commizsion af the cantents of the filing.

An applicant submitting a self certfication of OF status should expect to receive no documents from the Commission, other
than the electranic acknowledgement of receipt described above. Consistent with its name, a self-certification is a
cortification by the gpelicant itself that the faciliby mects the relevant ieguirements for OF status, and does nat invele a
determination by the Commiszion as to the status of the facility. An acknowledgement of receipt of & self-certification. in
parmicular, does not represent a determination by the Commissinn with regard fa the OF status of the faclline. An applicant
self cetifying muy, however, receive a sojection, revocation o deficieney letter if its application is found, during periadic
compliance reviews. not to comply with the relevant requirements.

fnapplicant subrritling a reguest foer Commissien certification will receivie an arder cither granting o denying certification of
0F status, or a ietter requesting additional informetion or rejecting the application. Pursuant to 18 CFR. § 282 20718131, the
Commissian must act on 2n appdlcation for Commisslon retificatian within 2 days of the [ater of the filloag date of the
applicatien or the filing date of g supplement, amendment or other change to the application.

Protests to the Filing

Pursuant to 18 C.FR, & 292,207, an Interested party has 30 days from the date of the filing of 3 self-cemflcation or self-
recerlificalion toinkervene or file o protest, Protests may be made Le aninitial certification tboth sell certification and
applicaticn tor Commission cerbfication) filed on ar atter Decembear 31, 2020, but only to a recertification (both seif-
recertification 2ne application for Commission recertification? that makes substantive changes to the existing certification and
that is filed on or alter Decemoer 31, 2020, as described in Order Mo, 872 (accessible from the Commission's OF swwebsile at
wrenws ferc.gow/QF). Substantive changes that may be subject to a protest may include, far example, a change in lectrical
generaling equipment thalincreases power preduclion capacily by Lhe greater of 1 MW or 3% of the previcusly celified
capacity ot the OF, or a change in cwnership in which an ownear increases its equity interest by at least 10% trom the equity
interest previausly reported, The protestar must cancurrently semve a copy of such filing pursuant to 18 CF R B 3852071,

Ay response Lo prelest must be filed vn or before 30 daws Trem Lhe dale ol Tiling of thal prolest

Waiver Requests

18 CFAL & 292,204 (al(3) allows an applicant to request 2 wamer to maodify the methad of calculztion pursuant to 18 CFR.§
292.20402) 12 Lo delermina if Lo Tacifilies are considered Lo De locatad ol the same site, Tor goed cause, 18 CHR S 2922055
sllows an applicant to request waiver of the requirements of 18 CF.R. §5 292 205(2} end {h) for aperating and sfficiency upon
a shiowing that the faclliby will produce sigrificant energy savings, A request far walver of theses requirements musk be
subrmitted as & petition for declarstery erder, with the approprizte filing fee for a petiten for decaratory order. Applicants
requesting Cammission recertification s part ot a request tar waiver of one ot these sequiremenits zhould electronically
sulzmit their completed Form 556 alang with their petition for declaratory arcer, rather than Aling their Fomm 556 a5 a
separats request for Commission recertification. Only the filing fee for the petition for decisratory order must be paid to
raver bath the waiver request and the request far recartification i oick requssts nre made smilianeosthe.

18 CFR. 6 292 203012} allows an applicant to request a waiver of the Form 556 filing reguiresnents, for good cause.
Applicants filing a petition for declaratnry oreer requesting a waiver under 18 CFR. & 29220300 (1 do not need to rcomplets
e subinil g Farm 355 with their petitior,
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FFRC Farm até Fage & - Instructions
Geographic Coordinates

Items 3¢ and Sa of the Form 554 require you to report your facility s land certain neighboring facilities} geographic
coordinates (laticude and longitude). Geographic cocrdinates may be abtained from several different scurces. Yaou can find
links Lo online services Lhal show latitude and longilude coordinales on anline maps by visiling the Commission's OF
webpage at s terc.oow/OF, You may alsa be able to obtain your geographic coordinates trom @ GPS device, Google Earth
{availahle free at htpedfearth.gooalecom), a property survey, various engineering ar construction crawing s, a praperty deed,
of amunicipal of county map showing praperty lines.

Filing Privileged Data or Critical Energy Infrastructure Information in a Form 556

The Commission's requiations provide procedures for applicants o either (73 request that any information submitted with a
Feim 556 be given privileged treatment because the information is exempl mam the mancatory public disclosure
requiraments of the Freedom of Information Act, 5LL.5.C. § 5352, and shauld be withheld trom public disclosure; or |2} idertity
any dacuments contalning critical enesqy infrastructure Infonmation (CEIG as defined in 15 CFR, & 388,113 that shauldl net be
made public.

Ifyau are seeking privileged treatrnent ar CFI status for any datz in your Form Sa8, then you must follow the procedures in 12
CFR 8388112, See wwow feicgowhelpdfiling guidefile coiiasp for more informaticn.

Amnng other things [see 18 CFR. § 388112 fof cther ranquirements), applicants seeking privileged treatment or CEH status for
dala submilted ina Foren 536 must prepare and file Bath 1 o cornplele version of the Femm 556 Konlaining the privileged
and/or CEll data), and (21 a public versign of the Farm 550 {with the privileged andsor CEll data redactad). Applicants
preparing and fillag these different versions of thelr Farm S5R MUSE i gicare halow the security designation of this versian of
Ueir documents If wou are not seeking privileged treatment or CEN status for any of your Foarm 556 data, then you should not
raspond to any af the items an this page.

Nan-Public: Applicant is seeking privileged treatmant and;or CEI stetus for data contained inthe Form 554 lines
[ Indlicated helow, This nan-public wersion of the applicant's | arm 556 contains all data, including thi data that is rcdactv:.d
| intha(separate) public version of the spplicant’s Form 556,

| Public [redacted): Applicant is seeking privileged treatment ardsor CEH status for data contained in the Form 556 lines
:[_ Incllcatec] helraw. This public verslan of the applicants's From S5 contains all clata sxcept for data from the lines
indicated below, which has been redacted.

! Frivileged: Indicate below which lines of your form cantain data tor which you are seeking privileged treatmaent

| Critical Energy Infrastructure Information {CEI): Indicate helow which lines of your form cartain data fror which you are
|secking CLI status

Thea eFiling process described on pagse 3 will allow you Lo denlily which versions of e eleclronic decurments you subrmil are
puhlic, privileged anddor CEIL. The filanames for such documents should begin with "Public”. "Priv?, ar 'CEI'. &5 applicable, to
cleardy ingicate the security desianztion of the file, Both versions of the Form 556 sheuld be unaltered POIE coplos of the farm
536, as available tor down load from wens fercgowiGF. To redact data from the public coay of the submittal, simpely omit the
relevant data from the Frrm. For numerical fisldds, leave the redacted fslds blank. Far text fields, complets as much of the
field s possible, and replace the redacled portions of the lield with the word "RELACTEL in brackeds, B swre Lo iderlify
abowve 31l tields which contain data for which you are seeking non-puhblic status.

ks Comrmission is nol resparsible ler detecling v correcling Giler errors, includirg those eriees related Lo security
designation. # your documents contain sensitive information, make sure they are filed using the proper security designation.
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F 5 5 Certification of Qualifving Facility (QF) Status for a Small Power
o rI l I Production ar Cogeneration Facility

1a Mol name of 2ppdicant llegal entity onowhcss bebalf gualifying facllity status s soughs far this facility

b Applicanl sticel addrzss

Te Uty 1d Statedprovines

Te Postal cade 1 Country (If not Linlted States) 1g Telephone nymber

The 1 as the instant facilily sver proviously beencerlified 2sa OFF Yes | No |

1i Myes. provide the dacket number of the ast known OF filing pertaining to this facilicy:  OF S e

1] Under which certification process is the applicant making this filing?

- Natice of self-redification — &pplication for Commission certification (recjuires filing

M [see note belowd fen; see "Tilig Fee' section en page 4]

MNobe: anelice of sell-certificalivn is o nelice by Lhe g pplicant ilsall el ils Tacilile cormnplies wilh U reyuinemerLs for
OF status. A notice of self-certification does nat establish & procesding, and the Cormmission does nat review
natice of selfcertification to verify compliance, See the "What to Expect | ram the Commission After You [le"
section un page 4 for mare information.

1k What type(s) of OF status is the applicant seeking for its facilitg? [check all that apply)
] Qualifying small power production facility status | Gualitying cogeneration tacility status W

11 What Is the purpese and expected effective date(sh of this filing 7
| Qrriginal certification: facility expected te be installed oy and Lo begin cperalion on

] Changes) to a previnusly certified Facllity tn he affective nn b
tidentify typeisl af changeis) halow, and describe changeis! in the Miscellaneous section starting on page 43 @

‘Application Information

L] Marme change andsor alher adminisbrelive dhangels:
[ Changs in ownership

[Tl Change(s affecting plant @quipment, fuel use, power praductinn capacty ancdor conensratinn thenmal output

] Supplement or correction to a previous tiling submitted on | g
{describe the supplement ar carrectlan in the Miscellanecus sectlon starting on page 293 “

Im It any of the tollowing three statements is trua, check the box(es) that describe your stuation and complate the farm|
o the extant possible, explalning ary special droumstances in the Miscellarenus section starting cn page 34,

M The instant facility ramplies with the Cammission's QF requirements by vidue of a waiver of certain requlatians i

previously granted by the Cemmission inan order dated _ [specify any other relavant waiver i W
arders in the Miscellaneous sectian starting an page 241

D The instant tacility would comply with the Commission's GF requirements if a petition tor waiver submitted
concurrently with this application is granted
The instant facility complies with the Cammission's regulations, but has special circurnstancas, such as the

[ ] emplayment of unique ar innavative techinnlogies not contemplated by the structure of this form, that make
the curnonstrelion of cormpliance via this forn difficull o impossivle (describe in Rise. section starting onp. 24) |




Federal Register/Vol. 85, No. 250/ Wednesday, December 30, 2020/Rules and Regulations 86733

FFRC Farm asé Page ¢ - All Facllites

2a Name of contact porson b Tulephone numbor

2¢ ‘Which of the tollowing desciibes the contact persen's relationship to the applicant? icheck one!
__| Applicent (selfl || Employes, awnser or partner of applicant authorized to represent the apalicent
[ Emploves of 2 company afilizted with the applicant authorized to represent the applicant an this matter

[ Lawner, consultant, or other representative authorized to represent the applicant on this matter

2d Company or organization narme [if applicant is an individual, check here and skip to line 2e)[

2e Street address (if same as Applicant, cherk hers and skip ta line 3317

Contact Information

2f City 2g State/province

2h Pastal code 2| Country [ nnt Linited States)

3a Facility name

3b Street address if a street address does not exist for the facllity, check here and skip to line 3ci[

3¢ Geagraphic cnardinates: Specify the latitude and langitude coardinates of the facility in dearees ito three decimal
placesl. Use Lhe fallewing formula 1o converl Le decimal degrees from degrecs, minutes and seconds: decimal
degrees = degraes + {minutes/60] — (secands/35001.  Ses the "Geagraphic Coordinates” section on page 5 for help. |

Latitude degress Choose + Longitude degrees,

3d ity (f unincorparated, check here and enter nearest ity [7] 3o Statedoravince

Facility Identification and Location

3 Counly for check here ferindependent gityd | 3g Counlry i ol Uniled Slales) | w

Idantify the electric utilities that ore conternplated te transact with the facility.

da Identify utility interconnecting with the facility

"

Transacting Utilities

4ab |dentlfy utilities providing wheeling service or check here if none ] %

A Iclentify utifities purchasing the useful electric power autput or check here if nane ™| W

4d |dentify utilitics providing suppiementany power, backup power, maintenance poveer, andior interruplible power “
service ar check here if none | |
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FFRC Farm akb Parpe H - All Facllities

Ownership and Operation

Sa Circctovenership as of chective date o operation date: dentify afl direct owners of the facility halding at least 10
percent pquity interest. Far each identified ocwner, also (1) indicata whether that cwner is an electric utility, as
defined insection 3722 of the Fecleral Pewer Acl (16 USC 79602230, o a helding company, as <defined in seclion
1262:8! of the Public Utility Holding Company Act of 20035 142 U.5.C. 164510810, and (21 for awners which are electric
utilities or helding campanies, provide the percentage of equity interest in the facitiny hedd by that owner, fra
direcl owners heid ol feasl 10 percenl eguily inlereslin Lhe Tacilily, then provide e seguired infarmabivn for Lhe
tin direct owners with the largest equity intersst in the facility.

tlectric utility ar If yes,

holding Ty eqquity :

Full legal names of direct owners company interest

1 Yes[] MNa[] 5
4 Yes Mo | ] &
a ves[] Mo []
3t Yes[] Mo [] i
&) Yes[] MNa [] 2l
8 Yez[] MNa [] 'b
s fes| | Mo | | %
19 Yes[] Na[7] %

[71 Check here and cantlnue in the Miscellanenus section starting on page 24 fadditonal space Is needed

Sh Upstream [Le, indirect] awnership as of effective date or operation dates identify all upstream [Le, indirect) awners |
of the facility that both |11 hold at least 10 percent equity interest in the facility. and 12) are electric utilities, s
defined in sectian 3,22 of the Federzl Praver Act (16 LLS.C, 2200220, nr holding companles, as defined in sectlon
1262:8! of the Public Ulility Holding Company Acl of 2005 42 U5 16457080, Alsa provide the percentage af
equity interest in the tacility held by such owners. {Mote that, becsuses upstream owmners may be subsidiades ot cne
another, total percent equity interest reportedd may exceed 100 percent.l i

Cherk hera it no such upstream awners exist. [7] @
% equity
Full legzl names of electric utility o helding company upstream awners intersst
1 E
el &
EH i
4 %
a] i
G 7
r 3
ai %
9 %
10;

__ Check here and continue in the Miscellan=ous section starting on page 24 if additions| space is needed

5c Identify the faciliny aperator
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Energy Input

FERC Farm ahb Page 9 - Al Facilities
Ba Lescribe the primary encegy input: ichock one main categony and, if applicable, one subcategonyd
[ Biomass {zpecity] ] Renewable resources ispecify) [ Geathermal
[ langhill gas ™ Huwelro powier - rhver [ Fosail fuel (specify:
— Manure digester gaz [ Hydro poweer - tidal [0 Coalinotwaste}
™ Municipal salid waste [T Hwslro power - wiave [ Tuel gilidiesel
T Sewsge digester gas [ Solar- photovoltzic [0 Matural gas jnot waskel
Wi [ Solar - termal O Other fossil fuel .
[ Orher biomass {describe on page 247 [ Wind [esuribe on page 241
[T Waste 5pecify type belaw In lire k) r gr::gﬂ':gz:: Ept:; ; g‘;’x“"g || Othwer [destribe an page 24)

gb Ifynuspecifiod "waste® as the primary energy Input In ke &4, Indicate the type of waste fuel used: icheck onel
|| Waste fuel fistad in 18 CFR. § 20220240 (specify one of the folluwing)
1 Anthrarite culm produced prine ta July 24, 19585

& Anthracite refuse that has an averace heat content of 6000 Btu ar less per pound and has an average
ash cenlenl of 45 percenl or mone

| Bituminous coal refuse that has an sverage heat content of 9 500 Bru per pound or less and has &n
average ash cantent af ¥4 percent nr mare

Top or bottom subbituminous coal produced on Federal lands or on ndian lands that has been
determined ta he waste by the United States Department af the Interlor's Bureau of | and Mznage ment

I JELA or thalis lecatad en non Federal o non Indian lands oulside of BLM s jurisdiclion, provided that
the applicant shows that the latter cozl is an extensian of that determined oy ELM ta be waste

Coal refuse produced on Federa’ lands or on Indian lands that has been determinad to be wasta by the
1 Bl Marthatis locaterd on non- Federal or nen-Indian lands outside of Bl W' jursdlcnan, pravided that
applicant showes that the latter is an extension of thit determined by BLM to be waste

Lignite pracluced in assnciation with the production of montan wasx and lignite that hecomes sxnosec]
as a resull of such a mining eperaticn

| Gascous fucls iexcept natural cas and synthetic gas fram coal] describe on page 24

Wasle nalural gas lrem gas or oil wells (describe on page 24 bow the gas meets the requirements af 18
1 CFR & 2amifar wasta natural gas; Include wath your flling any marerlals neressary ta dempnstrate
complianoe with 13 CFR 52400

| Materials thel a governmeant agency has cerlified Tor disposal by combustion (describe on page 24,

1 Hear from ewathermir reactians {describe on page 34 1 Residuzl heat idescribe on page 343

| WUsed rubber tires L] Plastic materials L Refinery off gas | Petroleurn coke
Cilher wasle enerngy inpul thal has litde or ne cormmencial value and exists in the absence of the qualifying

|| tacitity industry (describe in the Miscellaneaus section starting on page 24 include a discussion of the fuel's
lack af commerclal value and exlstence in the absence of the gualifying faclity Industry)

B¢ Pravide the average energy Input, calculatesd am a czlendar vear basls, Interms of Boudh far the followlng fossl fusl
energy inputs. urd provide the related percentage of the total sverage annual energy input to the focility (18 CFR. &
F92. 20X For any il or natural gas fuel, use lower heating value (18 CFR. § 292 302im!].

Aninual average energy Percentage of tatal

Fuaal inpul o specified (uel annual energy inpul

Matural gas Btuh "

Oll-based fuels Btuh | %
Cosl

Bt | &
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FFRE Farm akh Fage 10 - &ll Facllities

Indicate the magimurm gress and maximum net clectnic power production copadity of the faciliog ot the pointls! of
delivery by completing the workshest oeiow. Respond to all items. It any of the parasitic loads and/or losses identitied in
lines b thraugh 7e are negligile, enter 2emfor thase lines,

7a The maximum gross power production capacity at the terminals of the individual generatons)
under the most favorable anticipated design conditians K

b Parasilic stalion power used al the [acilily Lo rum equipment which is necessaiy angl inlegral Lo
the power production process |boiter feed pumps, fans/lowers, office or maintenance buildings
diractly related to the operation of the power gqenerating facllity, =tc.), if this facility Includes nen-
pusver production processes dor inslance, pawser consurred by o cogenieralion Tedlily's Chermal
hast) , de not include any power consumed by the non-power producton activities in your

reparted parasitic station power, e
Z¢ Flectrical lnsses in intercnnnectian transfarmers {
[
7d Elertrical Insses in AT conversion equipment, if any 5
o ¢

e Otherinterconnection lasses in powes lines o facilities (other than transfonmers and A0 D0

vanversien equipment) belween the lerminals of the generalors) ard the poinl ol inlerconnection
with the utility [
FF Tatal decuctions from grass pawesr praduction capacity = Mhi+ fr— fd + Fe |

Th Description of lacility and prirmary compenents: Describse the facility and its operation. Identily all builers, heat
rECavEny ShEam generatars, prime movers jany machanical aquipment driving an electric generatar], electrical
generaters, phetevoltaic solar cquipment. fuel coll equiprment and:or ather primary power gereration cquipment
used in the facility. Descriptions of cemponents shauld include {as applicable) specifications of the rominal
caparties for mechanical autput, electrical output, or steam generatinn of the identified equipment. Far ezch piece
of equiprment identified, cleary indicate how many picces of that type of equipment are included in the plang and
which components are normally operating or normally in standby made. Provide a2 descrigtion af how the
CoMpenents operate 25 a system. Applicants far cogereration facilities da not need ta describe operations of
systems that are clearly depicted on and easily understandabie from a cogeneration facility's atteched mass and
heat balance diagram; hawever, such applicants should provide any necessary description needed to understand
Lhe sequential eperation of the [acility depicled in their mass and heat balance diagram. I additional space is
needed, continue in the Mizcellaneous section starting on page 2<.

Technical Facility Informati
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FFRC Farm abé Page 11 - Small Pawer Production

Information Required for Small Power Production Facility

If yau incicated in line Tk that vou are seeking qualifying smzll pawer production facility status for your facility, then you
musl respand Lo e ilems on Lhis page. Olherwise, skip pages 17 thraugh 15,

Fursuant to 18 CF.R & 292.204(7), the posver praduction capacity af any small power production facilty, together
with the power production capacily of any ather small pawer production Tailities thal use the same energy
resource, are owned by the same personis) or its offiliates, and are located at the same site, may not exceed 80
megawatts. Ta demonstrate campliance with this size limitation, or to demonstrate that vaur facility is exempt
fraarry Lhis sige lirmilaticn under Lhe Selar, Wind, Wasle, and Geulhermal Poswer Produclion Incentives Scl ol 1990
(Fub. L. 101-573, 104 Star. 2834 (1990) as omended by Pub, L. 102-44, 105 Stat. 249 {19917, respond to lines 8a
thraugh &f belaw (as applicablel,

Electric Generating Ecuipment

Elex trical genesating equiprrent will reler o all boilers, heal recovery slearm generalors, prime mewers jany
machanical equipment driving an electric gensratar], electrical generators, photowvaltaic solar panels, inverters,
fual cell equiprent andior ather primary power gencration 2quipment used in the facllity, sxcluding equipment
for gathering energy to be used in the facility. Each wind turbine on a wind ferm and eech solar penelin a solar

A facility is ransiderad electrical genesating equipmeant because ezch wind rurhine znd each solar panelis
g indeperdently capalle af producing clecleis encrgy.

|4 Distance

R

Thie distance betwesn two facilities is to be measured from the edge of the closest electrical genersting
ecuipment for which qualification or recertitication is saught to the edge ot the nearest electrical gensarating
couipment ef the other affiliated small power production qualifyving facility using the same enorgy resaurce, An
affiliated small powser production CF located one mile or less frem the instant facility is irebuttably presumed to
ke at the same site, An affiliabed small power production GF located mare than one mile and less than 10 miles
frorn Wb inslant Facility is rebullably presurned Lo be al o separgle sile. Analliliated small power production OF
located 10 miles or mare from the instant facility iz irrebuttably presumead to be located at & separate site.

1

Ba Icdentify affiliated small powes production Gt s located lezs than 70 miles from the electrical generating
equipment of the instant facility that use the same energy resource and are held lwith at least & 5 peroent eguity
intarest; by any af the entities iclentified in lines k2 or 5h ar their sffiliates. Specify the laticude and longitude
ceardinalas for both the applicant and the affiliate small power production OF based on the nearcst electrical
generating equipment tar each tacilinye. Repart coordinates in degrees (o three decimal places! 35 & positive
numbier far east and north ar a negative numbes fior weest and sauth, Use the following farmula te convert to
dlecirma| degress from degrees, minutes and seconds: dedimal degrees  degrees - iminumes @00 1 {seconds/3600).
See the "Geagraphic Coardinates” section on page & for help abtaining conrdingtes. The distances for 2ach faciliny
lisked Lo will be aulosmatically caloulated from the repored cocidinates. Sec www feregow/QF [or more
infarmnztion on how this farm calculates distance.

Certification of Compliance with Size L

Check here f na such facilities exist. 7 “
Facility lecalion Hool dockel ¥ Maximum nel power
(city or county, stata) fitanyl production capacity Common avwners)
QF I

Coordinales lin deyrees) and Dislance miles):

| T | losest electical generating equipment for applicant's facility:

Latitude [hoose + | Longitude Choose +/- |

Closest electrical generating equipment for affiliate's facilicy: [hstance

Latitude Fhonsa+.-‘- |L0ngitudc Fhoosa+.'- | ' miles W
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FFRC Farm aha Page 12 - Smzll Pawer Production
#a Continued
’ Facility location Rooldockel ¥ Masimuim nel power
| {city or county, state} iif anyl production capacity Common awners!
QF - kW

Coordinates [in ceqreesl and Distance imifest

21 | Clospst alectical generating cquipment for applicant's facility:

Lelilude F,hnnw += | Lengilude ;’hnnw +- I

— Closest electrical genedating equipment for affiliate's facility: Dstance
{ -u - - 2 i = - -
o Latitude [hoose +- | Lengitude Choose+i- | o« miles
£
e
| S Facilizy location Aoot docket §  Maximum net power
i 8 (Ciby ar county, statsd fifany preshaction capacity COmMmen awnerls)
L w aF - by
=
! '...E_- Cocrdinates lin degreas) and Distanca mifesh
L m S5
j oA 3l | Closest electrical ganerating equipment for applicant's tacility:
g Latitude Ehmse +i- | Longitudes Ehouse - l

Closes | elettrical generaling equiprmenl foraTiliale's facilite: [Vstance

Latituele F.ihODSH.’- Il.ongltude Ehoose +/- I i miles

Facilizy location Aoot docket & Maximum net power
{oiby ar county, state) (ifanw) procuction capacity COmmon Qwneris)
OF > ke

Cocrdinates lin cdegraes) and Distance jmilest

A | Clasest electical ganerating equipment for applicant’s facility:

Latitude F hanse +/- | Longitude F haose +/- I

 Certification of Compliance with Size L

Closest electrical generating equipment for affiliate’s facili: [starce
Latilugle [haose +- | Longitude Choose+/- |« milez
Facility location Hactdocket 5 Masimum net pawer
ity ar county, stata) iif anyi production capacity Cormmon awneris)
GF - ki

Conrdlnates [in deqrees] and Distance millesy;
51 | Slosast slactrical qgenerating equipment for applicant's tacility:

Latitucle fhaose ++ | Longitude Chavse +- |

Closest electrical genersting equipment for affiliate’s facility: Dhckase

Lutitude Fﬁaya—!@;{"'—w | Longitude .E:Hadsé +| i miles
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FFRC Farm aha Page 13 - Small Pawer Productinn
Ba Continued
Facility localion Hoel dockel s Maximum net power
icity or county, state} iif anyi production capacity Common awners!
OF - ki

Coordinates [in degrees and Distance imilesh

61 | Clopsoct alectical generating cquipment for applicant's facilits

Lalilude E.hgqr.e +- | Lengilude Fhome +i- I

— Closest electrical generating equipment for affliate's faciliny: Distanca
o Letitude [haose+~ | Lengitude Choose+/- | o miles
£
ot
e Facilizy location Aoot docket §  Maximum nes power
8 (ciby ar county. states {ifany) picchuction capacity Commen awner(s)
L {F S by
BN =
: .:D; Coordinates lin cegrees) and Distance jmifesh
o m .
B o] {1 | Closest 2lectrical generating equipment for applicant’s tacilite:
| g Latitude Ewose +."»wl Longituds ;l'_'hcose +i- ]
Closes elettrical generaling equiprmenl for aTiliaLe's facility: [Bistance

Latitugle Ehuose 1 |Longltude Ehouse 1 | : miles

Facilizy location Aoct docket & Maximum net power
{oiby ar county, state) {ifany) procluction capacity Common awneris)
OF - 54

Cocrdinates lin degraesl and Distanca jmilest

8) | Clasest electrical ganerating ecquipment for applicant’s facility:
Latitude Elluusu +- I Longitude Ehous: Fi= I

Closest elegtrical generating equipment for affiliate’s facility: [Mstance

| atitude Ehonse +- |LL>ngilu{lv& Ehooseh*- ] s miles

Certification of Compliance with Size L

Facilivy location Hact docket ¥ Maximium net pawer
{tity or county, stata) iif anyi production capacity Cormmon awneris)
CF - ki

Conrdinates [in ceqrees] and Distance milesh

9 | Closest electilcal generating equipment for applicant's facllity:

Latitucle [hoose 1/ | Lengitude Choose 11|
Closest electrical genersting equipmeant for affiliate's facility: Dichinie

Latitude E‘hm:-sr.' K | Longitude e miles
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fication of Compliance with Size Limitations (continued)

Cé};tn

FFRC Farm até Page 14 - Small Pawer Production
8a Continued ‘
Facility lucalion Rool dockel &  Maxirmum nel powier
(ciby or county, state; iitanyl production capacity Common Quwnars)
OF - W

Caordinates fin degrees) ond Distance Imiles):

10} Closmst slectical generaling eguipment lor applicant's faciliby:

Letitude F*'}JE,

I Lengitude

Closest electrical generating equipment for affiliate's facility: Hstance

| atitucle Fhmsew’- Ilnngltude Ehaose +- I L milez

Check here and continue in the Miscellaneous section stating on page 24 if additicnal space is needad. Lse
Lhe calculator belovw bulaw Lo celouiale distances bused on [adilily coordinates,

Distance Caleulator Specify the latitude and longituds coordinates for both the applicant and the affillate small
power produclion OF besed on the nearest eleclrical generaling egquiprment fer each Tailily, Bepurl courdinales in |
degrees {to thres decimal places) as a pasitive number for east and nadth or a negative number tar west and scuth. f
Use the fallowing farmula ta convert to decimal dogrees from degroess, minutes and seconds: declmal degrons= |
degrees | iminutes/H0l 4 econd=s3600). See the "Geogrephic Coordinates' section an pagse 5 for help obtaining
coardinates. The distances for sach facility listed helow will he autamatically calcolzted from the reported
ceardinales. Sov wewasfere.gowQF for meoe infarmalion an how Lhis feem caloulalos dislance.

Closest electrical generating equipmeant for applicant's tacility (degreas):

L atitucle thnsa +i I I engitude }Chonse +/- I

Closest slecirical generaling equiprnent for affiliate's facility Jdegreas): Lslarce

F.hnmp +- I Longitude 5 e _gfhnnwp +/- ] i milez

Latitugle

8b You have the cption below to assert preemptively that your tecility iz 8t a zeparate site trom affilisted small i
power production OFs using the same energy resaurce mere than one mile but less than 10 miles fom your facility,
1T edditioral space is reeded, continue in e Miscalfonesus seclivn = larling an puge 24, |

Pursuant to 10 CF R & 292204 (m00 2000000, F affiliated small power producer qualifying faciliies are more than ane
rrrile bul less an 10 miles aparl there is o reballoble presumplion thal they are al separale siles, The lTaclors lisled |
belaw are sxamples ot the factors that the Commission may consider in deciding whether small powear praduction |
facilities that are awned by the same persanis o its affiliates are locatec “at the same site™ (1) physica!
chiractecistics, including zuch tommon characteristics as: infrastructure, property owrership, property leases,
contrel facilities, acress and easemeants, inferconnectian agreaments, intercannaction facilities up to the point of
intercennectian Lo the distribution or Gansmission system, collectar systems o facilitics, points of intercannaction, |
mative torce or tuel source. otf-take arrangements, connactions to the electrical grid, evidencs ot shared conteol
systemns, common permitting and land leasing, and shared step-up transfarmers; 2nd 7] awsnershlpiother
characteriztics, including such characteristics as whether the facilitizs in question are: awned or controlled by the
same persan(s! or affiliated personsis;, operated and mzintained by the same or affiliated entitylies), selling to the
sarme eleclic ulility, wsing common debl or 2guily financing, construcled by Lthe same enlily wilhin 12 months,
managing a power sales agreement executad within * 2 months of 2 similer and attiliated small power producticn
qualifying facllisy icontinued next pane)..,
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FFRC Farm ash Page 15 - Small Power Broduction
8k Continued ’

~lrontinued from previaus page! in the same loration, placed into seadice within 12 mnnths of an affiliated small
power preduction OF project's commercial operation dabe as specificd in the powcer salos agroement, or sharing
enginEering ar procurement contracts.

{continued)

imitations

B The Solar, Wirnd, Waste, and Geolhermal Pewer Produclion noenlives Acl ol 1990 ncenbves Bl provides
axamption from the siza limitstions in 18 CFE.R. § 202.2040a) for certain tacilities that ware certitied prior to 1905, b
Are youl sesking exemption from the size limitations n 18 CER, § 392.30403) by vifue of the incentives Act? w

[ e [rantinue at line el helaw) | Mo (skip fnes i through HR

Bd Was Lhe criginal notice of sell cerlilication ur application for Commission certilicaltivn ol the {ocility lited cnoor
hefore December 31, 19947 Yes [ ] Mo [ ]

8e Did construction of the tacility commence on or befora Decemnbar3”, 19997 .. [ Mz ]

Certification of Cor;ﬁ';“ﬂian-ée with Size L

8F [Ityou answersd Mo in line 8e, indicate whether reasonable diligence was exercised toward the completion o
the facility. taking into account all factars relsvant to construction? Yes | Rlo [

Iy answered Yis, provide o brief narmative explanation in the Miscellaneous secivn slaing unpage 24 ol the
construction timeling (in particular, describe why construction started 5o long after the facility was cedified) and the|
diligerce exercised toward completion of the facility, |

Fursuant to 181K & 292,200, gualifying sall power productian Facilities mey use fessil fuels, in minimal
amourts, for only the following purpases: ignition; start-up: testing; flame stabilization; control use: alleviation or |
prevention of unanticipated equiprent nurages; and alleviation of pravention of smargenciss, divsrtly affecting |
the public health, safety, or sselfare, which would result from electic power cutages. The armcunt of fossil fucls
used for these purposes may not exceed 25 percent of the total energy input of the facility during the 12-month
perlcdd Beginnlng with the date the Facility first produces electiic energy ar any calendar vear thereafter,

i

9a Certitication of compliznce with 18 CFR. § 202 204(b) with nezpect to uses of fossil fusl:

| Applicant cerifies that the Tacility will wse fossil fusls axclusiety for the purpesss lisked abave,

B Ceiification of rampliance with 18 CER § 2492204000 with respect to amount of fossil fuel used annualiy:

Applicant certifies that the amount of fossil Tuel wsed at the Facility will nod, in aggregate, exceed 25
| percent af the total energy input of the facility during the 12-manth period beginning with the date the
facllipy first produces electric energy or any calendar year thereafter.

Certification of Compliance
with Fuel Use Requirements
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FFRC Farm aké Pane 16 - Cogeneratian Facllines

Information Required for Cogeneration Facility

IF you indicated in line 1k that you are seeking qualifying cogenseration facility status far yaur facility, then you must respond
Lo Lhe ilerns on pages 16 Lhicugh 180 OLheswise, skip pages 16 Lthiough © 8.

Fursuant Lo 18 CFH. 8 2922020, o cogeneralion leclily produces eleclric energy and forms of useful therrmal W
energy tsuch az heat or steam| used tar industrial, cormmercial, heating, or conling purpnses, through the sequential |

wse of erergy, Pursuant to 18 CFLR, § 282 202{5), "sequentlal use' af encrgy means the fellowirg: (13 for a tepplng-

cycle cogeneration fazility. the use of reject hest from a power producticn process in sufficient amounts in a

thermal applicatinn ar process to canfrem to the requirements of the aperating stancard contained in 18 CFR. §

| 29220500 or 12 for & beltoming-cycle cogeneration Racility, the uss of ol least some roject heal fram o Lhermal

{ application or process for power production.

10a What typeis| of cogeneration technology does the facility represent? [check all thzt apply) { w
|| Topping-cycle cogengeration _ Bottoming-cyche cogeneration

10k To help demcnstrate the sequential operation af the cogeneration process, and to support compliance with
alher requirements such as the cperaling and efliciensy standards, include wilh your iling a mass and heal
balance diagram depicting average annual operating conditions. This disgram must include certain tems and
meet certain reguirements, 2s described helow, You must check next ta the descripbion af each requirement
breluwe to cerlify Lthal you have complivd with these requiremenls,

Check to certify
compliznee with
indicated requiremeant Requirement
Diagram must show arentation within system piping andyor ducts of all prime movers,
c " heat recovery steam generators, boilers, slectric generators, and condensers (as
2
e e applicable), as well as any cther primary equipment relevant to the cogeneration
i prncess,
L
L= B — Any aversge annual values required to be reported in fines 10b. 122, 13a, " 3b, 13d, 131,
T o 142, 14k, 15d andyor 15F must be computed over the anticipated haurs of aperation.,
lon E
B E ' Lriagram must specify all fael inputs by fugl type and average annual rate in Btush, Tuel
Bt LE. I for supplementary tiring should be specified separately and clearly labeled. All
RS speclfications of fuel Inputs should use lawer heating values,
5 s
5 [ Dlagrarm mnst speclfy average qross electrlc output In kW or MW far each generater,
%)

Diagram musl specify aversge mechanical oulpul ihat is, any maechanical eneryy laken

— oft of the shaft af tha prime movers tor purposes not directly related to electric pawer
gereration] i harsepawer, IF any, Typlcally, a ceqgeneration Facllity has ne mechanical
output.

At cach paint for which werking fluid fow conditions are reguired to be specified Jsex
belaw), such fiow candition data must includa mass flow rake (in 1h/h ar kg/s),
temperature [in T, R, “Car K, absalute pressure iin psla ar kPa) and enthalpy (In Grusb
or k'kg). Excepticn: For systems where the working fluid is liguid only Ino vapor at any
point in the cycle; and whers the type of liquid and specific heat of that liguid are clearly
indlicated an the diayram orin the Miscellangous seclion slarling cn page 24, anly mass
flavy rate and temperature (not pressure end enthalpy| nead be specified. For reference,
specific heat at standard conditions far pure liquid water is approxmately 1.002 Btu/!
(L*R1 or 4195 kriky K]

e Diagram must specify working fluid flow conditions &t input to 2nd output from each
* steam turbine or ather expansion turbine or back-press ure turbine.

? | Liagram rawsl specify werking Muid Dow condilions al defivery W and return Trom each
e thermal applicaticn.

Diagram must specify werking Muid fow conditions at makae-up water inputs,
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FFRC Farm até Pane 1/ - Cogeneratian Facllines

 EPAct 2005 Requirements for Fundamental Use

of Energy Output from Cogeneration Facilities

EPACL 2005 cogeneration facilitics: The Cnergy Policy Act of 2005 (CRACE 2005) cxtablished a now sectien 27 3m) of
the Public Ltility Regulatory Molicies Act of 1978 (PURPA), 16 USC B24a-3n), with additional requirements tar any
gualifving cogeneration facility thal (11is seeking Lo sell eleclic energy puiswant Lo seclion 27 Gal PLRPA and {2
wos either not a cogeneration facility on August 3, 2005, or hat not tited o self certification or application for

Cormenission certification of QF status an or hefors February 1, 2005, These requirements were implemented by the |

Commiszivn in 18 CRE & 292205001 Cemplele the lines Lolows, caselully follewing the instructions, e demonslrale

whether these additicnal requirements apply to your cogeneration tacility and, if o, whether your facility complies |

with such reguirements,

11a Was your facilty operating 25 a qualitving cogeneratian facility on or before August 8, 20057 Yes | Na :

T1b Wias the initial filing seeking certification of vour faciliby twhether o notice of self certficetion or an application
for Commizsion cedification) filed on or kefore February 1. 20067 Yes — Mo [

If the answeer o elther ling 71a ar ~ 100 Yes, then continge 2t line 11¢ below. Dtherwlse, fthe answers 1o bath lines

11z and 17b are Mo, =kiptaline 112 below:.

11¢ With respect to the design and operation of the facility, have any changes been implemented an or after
ebruary 2 2006 Lhal alfect general plant operelion, aecl use of thermel aulpul, andfor ingrease nel pawsr
production capacity frorn the plant's cspacity on February |, 20062

| | Ye: lcontinue at line 17d below)

No. Tour facility is not subject te the requirements of 12 CF.R. § 292.205(d! at this tire. However, it rmay be |

[7] suhject ta to these requirements in the future if changes ars made to the facility. &t such time. the applicant
wouldd noed to recertify the facility te determine cligibility. Skip lines 11d through 115

11d Dees Lhe applicant contend Lhat the changes ddentified in lirse 11¢ are nel so significant as Lo make the facility

a"new" cogeneration facility that would be subject to the 18 CFR. § 202 205)d) cogeneration requirements?

¥es. Provide in the Miscellaneous section starting on page 24 a description of any relevant changes made to |

| thefacility dincluding the purpose of the changes) and a discussion of why the facility shoulel nat be
considered a “new’ cogeneration facility in light of these changes. Skip lines 11e through 11j.

Ma, Applicant stipulates to the fact that it is a "new” cogeneration fadility (fer puipeses of determining the
|| applicebility of the requirements ot 18 CF.R. § 232.2051d)) by virtue of moeditications o the tacility that were
Inltiated ar or after Fehriany 2, 206 Continne below at line 11,

11 Will electric enerqgy from the facility be snld pursuant to section 210 of PLRPAT

M ¥es. The facility is an FRACT 2005 cogenesation facility. You must demonstrate campliance with 18 CFR. &
292 20502 by continuing al ling 117 below.

Mo, Applicant certifies that energy will not be sald pursuant ta section 210 of PURPA, Applicant also certifies |
its understanding that it must recertify its facility in order to determine com pliance with the requirements of |

— VR CFR, § 292 205]d) hefare selling erergy pursuant ta section 216 of PLURPA in the future. Skip ines 11§
Lthreugh 11j

11f is the net power production cepacity of your cogeneration facility, as indicated in line 7g sbave, less than ar

eojual tn 100 kU?

s, L pel paweer produclion capacity is koss Uan or equal Le 5,000 kW, 18 CRR 8 292 20508 provides a

rebuttabla presum ption that cogeneration facilities of 5,000 KW and smaller capacity comply with the

recuirements far fundamental use of the faality's energy output In 18 CFR, § 292 2052 Applicant

cerlilivs ils urderstanding Lhat, sheald Lhe puwer produclion capacily ef he facilily incresse above 5,000

kW, then the facility must be secerttied to famong other things) demanstrate compliance with 18 CFR. &

202 3050ei2), Skip lines 11¢ thicugh 11),

Na, the net power production capacity 15 greater than 3,000 KW, Demonstrate compliance with the

|| reguirements for fundamental use of the fecility's enengy outputin 18 CFR. § 292.205{d)i2) by continuing on
the rext page at line 170,

cc
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FFRC Farm aké Pane 18 - Cogeneratian Facllities

EPAct 2005 Reqg uirements for Fundamental Use

of Energy Output from Cogeneration Facilities {continued)

Lines 17 through 11k below guide the applicant through the precess of demonztrating compliance with the
requirements for fundamental use” of the faciiin’s energy output. 18 CFR. & 202 205(d(2), Cnly respond to the
lirees o Lhis page il Uhe nstruclions cn the previcus page direch wou e doso, Diherwise, skip this pangs,

1& CFR. § 292.205(d)(2) requires that the slectrical, tharmal, chemical and mechznical output ot an ERAcE 2005
cogeneration facility 15 psed fundamentally far industrizl, commerclal, resldentlal or instituthonal purposes and 15
not intended fundsmentally for sule to an electric utility, taking into account technological, efficiency. economic,
and weriahle thermal energy requiremeants, as well as state laws applicable to sales of electric energy fram &
gualilying facilite Lo its host Tacility, I you wers directod on Lhe previaus page Lo respoend 1o Lhe ilems on this pags,
then youi facility is an EFAct 2005 cogeneration facility that is subjact to this "fundamental use” requirement.

the Cammission s regulations provide a twe-prenged approach te demonstrating campliance with the |
requirements for turdamental use of the facility's 2nergy cutput. First, the Commission has established in 18 CFR.
§ 292 FUaidiiE]) A "fundamental use test® that can be nsed to demansteate compliance with T8 CF.R. & 2922050 (7 |
Under Lhe fundamental use tost, o Tacilily is considered Lo comply with 18 CFR. 4§ 292 203 21 ot least 50 peenl
of the tacility 5 total annuzl energy autput sincluding electrical, thermal, chermical and mechanical nergy autput] is
wsed for Industrlal, carmmercial, residlentlal ar Instdutianal purposes,

Second, an applicant tor a facility that does not pass tie tundamental use t2st may provide a narrative explanation |
of and suppert for s cantention that the facility nonetheless meets the requiresnent that the lectrical, thermal,
chemical and mechanical sutpatof an EPAct 2005 cogeneratien facility is used fundamertally for industrial,
crenmercial, residential orinstitutional purpases znd is not intended tundamentally for sale toan electric utilicy, |
taking inte account techaologice), officiorcy, scanomic, and varizlle thermal crcrgy requirements, as well as state |
laws applicable to sales of electric energy from a qualitying fazility to its host Facility. |

Complate lines 17g throwgh 17 below te determine compliance with the fundamental use Lestin 18 SRS
29220503, Complete lines 11 through 11 even if yow do mat intend 1o raly upon the fundosrenmol vse test to
demansirahe roenphanee with 18 CRE 5 200 20300102,

11g Amount of electrical, thermal. chemical and mechanical energy cutput (net of int2rnal
generation plant losses and parasiiic lozds) expected to be used annually For industilal,

curnmercial, residential erinstitutional purpuscs and not sald te an clectnic utility RAIH
11h Total amount of electrical, thermel, chemical and mechanical anergy expacted to be
silel so an electoc utlliny B

11 Percentage of total 2nnual energy autiput expected to e usad for Incustrial,
cornmercial, rezidential orinstitutional purposes ond not sold to o utility
=100 11gal1g+ 11k :

11] Is the respanse in line 171 greater than orequal to 50 percent?

s, Yaur facliity complies with 18 CF R & 29200506 020 by virtue of passing the fundarental uss test
provided in 18 CFR. § 2022030331, Applicant cerlifies ils understandiog thal, i5iLis b rely upen pussing
7] the fundamental use tast as a basis for complying with 18 CFR. § 2%2.205/d1121, then the facility must |
comply with the fundamental use test bath in the 12-manth pericd beginning with the date the facility first |
produces electric energy, and in ¢l subzequent calendar years. |

Mo, Your facilty coes het pass the fundamental use tet. Instead, you must pravide in the Miscelianequs
seclion slarling on page 24 o nunative caplanelion of and support far sy your Gacility moets the
recuirernent that the elactrical, tharmal, chemical and mechanical output of o EPAct 2005 cogeneration
facility is used fundamentally for indastrial, commercial, resxdential o instituticnal purposes and is not |
intended fundarmentally fur sale to an electric utility. taking inte sccount technological, efficiency, eronemic,
and varizble tharmal Energy requirements, as well as state laws applicable to sales of electric energy from a
OF Lo ils hust facility. Applicants oroviding a narrative explanatien of vl their Gcility should be found 1o
[ ] comply with 18 CFR. § 292.205(d)(2) in spite ot non-complianca with the tundamentz| use test may wentto |
review paragraphs 47 through 61 af Qrder Mo, 871 {accessible from the Commissian's OF seebsite at
s ferc.govfOFL which provide discussion of the facts and drcornstances that may suppart their |
explenation. Applicant should alse note that the percentage reparted above will establish the standarnd thar |
that facllity must comply with, both for the 12-menth peiad beglnning with the date the faciiiny first ,
produces electric energy, and in 21l sugsequent calendar years. See Order No. 671 at paragraph 31, As such, |
the applicant should make sure that It reports appropdate values an ines 119 aned 11h ahave tn serve as the
elevant annual standaid, Wking inle scccunt expected variations in production conditions, |
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FFRC Farm akb Page 14 - Tapplng-Cycle Coneneratinn Faclinies

Information Required for Topping-Cycle Cogeneration Facility

If you indicated in line 10a that yaur facility represants topping-cycle cageneration technology, ther you must respond to
Lheilems on pages 19 and 20, Olherwise, skip pages 19 ard 20,

Usefulness of Toppihg{i}éle

Commissien's regulations 018 CER. 8% 29226230, & and ()], the thermal erergy output of & qualifving tapplng-

rapping-rycle rageneratinn facillty by responding ta lines 12a and 12b kel

Thie thermal energy oulpul of a Wpping-cyde togeneration flily is the nel energy made available e an indosthial
or commercial process or used in a heating or caoling application. Pursuant to sectians 292.202(c), (4] and (K} ot the |

cyele cogeneration facility must be vseful. In connection with this requirement. describe the thermal cutput of the

12a Identify and descrioe each thermal host, and specify the annual average rate of thermal output made aveilable
ta each hest fore2ach use, Far hasts with multiple uses of thermal output, provide the data for each use o

SEUTILE (WS, Average annual rate of
Ltharmal oulpul
attributable to use inst of |
mame of entity themmal host) Ihermal hast's refatianship ta facility; heat contained in process
taking thermal output Thermal host's use of thermal output ratum or mioke up walar) |
i Selecl thermal hosl's relationship Lo Tacility L
Lelect thenmal iiost's use af thermal output Btuih |
% Selech therrmal host's wlalionship Lo facility

Lelect themmal host's use af thammal outpot Btiyh
5 Select themmal host's relationship to facility |
o _ Selectthenmal host's se of thermalowtput | Blwh
g_ a Select thermmal host's relationship to facility |
= Sofect thermal host's use af therrral oulpul Bl |
% & Select thenmal host's relationship to facility ;
E i Sulect thermiol host's use of therrma] oulpul Bl |
.g 6 Select themmal host's relationzhip to facility
= Select therrnal host's use of thermal output Btuuh |

Check here and continue in the Miscellanenus section starting on page 24 if addtianal space is needed

12b Derranstration of usefulness of thermal cutput At aminlmum, pravide a bilef description of cach use of the
thermal cutput identitied abova, In some cases, this brief dascription is sufficient to demonstrate usetulness.
Hrwever, If vour facllinds use af tharmal autput is nat common, and/or if the usefulhess of such thermal output is
el reasonably clear Chen vou must prosdde additional delails as necessary e demonstrate uselulness, Your

oulpul related tothe instant facility, then you need only provide a briel description of that use and a meference by
dzte and docket number to the order certifying your faciling with the indicated use. Such exemption may nat be
used ilany change creales a material deviation from the proviowsly authorized wse) IMadditional space is needed,
continue in the Miscellaneous section starting on page 24,

application may be rejected and/or additional information may be reguired  an insufficient shawing of usefulness
iz macle, (Exception: Il you have previously received a Commission certification approving a specific use of thermal
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FFRC Farm ata Page 2 - Tapplng-Cyele Conenaratinn Facllines

Topping-Cycle Operating and

Efficiency Value Calculation

dgensrahaystems.

Applicants fer facilitios representing topping eycle techrutogy must dermonstrate corm pliaree with the topping
cycle operating standasd and, if applicable. efficiency standard. Section 29220503111} ot the Commission's
regiulations (18 R % 29220508000 0 eslablishes the opeiatng standard Tor lopping-cvele cogensiation ladilities:
the uzeful thermal snergy output must be no less than 3 percent of the total energy output. Section 2922052012}
(18 CFR. & 2092 205(a0 2] establishes the efficiency standard far topping-cycle cogeneration facilicies for which i
inslallation carmmencid voor after Karcks 13, 1880; the uselul power vulpul of the facility plus orehall the uselul |
tharmal enengy output must (A) be no less than <25 percent of the total energy input of netural gas 2nd oil to the
facility; and (B} If the useful thermal erergy output is less than 15 percent of the total energy output of the faciiity,

be no less thaon 45 percent of the total energy input of natursl gas and il to the facility. To demonstrate

compliance with the topping-cycle aperating and/or efficiency standards, or ta demonstrate that your faciling is {
cxermpt from the eofficiency standand based on the cate that instellation carmmenced, respand ta lines 13a through |
131 below. |

Ifvou indicate in Fne 100 that your facility reprosents both topping-owcle and botteming-cycle cogencration
technoiogy, then respond to lines 13a through * 31 below considering anly the energy inputs and outputs
attributable ta the topping-cycle portlon nfvaur facliity. Yaur mass and heat halance dlagram must make clear
wehich minss and energy law values and system compoenents are for which pertien (topping or bottarming of the

13a Indicate the annual a.'flragskratﬁui' uﬁél]ﬁh?rmaﬁnsr}]y autput made available |
ta the hast(s), net of any heat centzined In condensate return ar make-up water Bt |
13b Indicats the annual average rete of net electrical 2nergy output
kw
13c NMultiply lina 13b by 3412 to convert from kW to Btu/h

13d Indicabe the annual average rate of mechanical 2nergy cutput taken directly off
of the shaft of a prime mcwver for puraoses et directly related to power producticn
ithiz value iz usually zero)

13& Nwltiply lins 13d by 2.544 to convert from hp to Btu/h

13f Indicate the annual average rate aof 2nargy input from natural gas and oil

13g prping-cyflé npératikng value = 1007 13a iz + 13— 138

13h Topping-cycle sfficiency valus = 100 ¢ [0.5%7 3a + 13c + 13807134

o
131 Compliance with operating standard: 1s the vperating value shawan in line 13g greater than or cyual Lo 357

I

[ yes womplies with aperating standard) [ Maidoes not camply with operating standard)

13] Didinstzllation of the facility in its currert forn commence or of after arch 13, 19807

- Yes. Your facility is subject to the efticiency requirements af 18 CF.R. § 252.2051a1,2]. Demanstiate
<compllance with the efficiency requirement by responcing to line 13k or 131, a5 applicalsle, below,

| Wo, Your fariity is exemnt from the efficiency standard. Sklp lines 13k and 131

13k Compliance with efficiency standard far low operating valuel: If the cperating value shawn inline 139 is less
thar 159, then indicate belaw whether the efficiency value shown in linge 130 greater thar or egqual to 45%; i

[ ]*f=s icomplies with efficiency standard) | Mo idoes not comply with etficiency standard
13| Compliance with efficiency standard (fer high cperating valuel: IF the operating value showen inline 13g s

greater than ar 2qual to 15%, then indicate below whether the efficiency value shown in line 12h is greater than or |
eojlial 1o 42, 5%,

| e jcemplios with efficiency stardarnd; | Maddoes not cormply with efficiency standand
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FFRC Farm até Fage 22 - Rattoming-Cycle Cageneratinn Facilltles

* Bottoming-Cycle Operating and
Efficiency Value Calculation

Applicants for facilities representing batteming cyvele technolagy ard for which instellation cormmenced en or after
fdarch 13, 1990 must demonatrate compliance with the bottoming-cyce efficiency standards. Sectian 292.205(b ot
Lhe Carmmission's regulations (T8 C R § 29220501 establishes the eMiciency standaid for belioming-cyele |
cogeneration facilities: the useful power outgut of the facility must be no lesz than 45 percent of the energy input
of natural gas and oil for supplementary fiing, Ta demonstrate compliance with the bottoming-cycle efficiency
sbandard Gl applicablel, v Lo derronstrale tal vour Gacilily is exeenpl fror Whis slandand based en the cale Lhal
installation ot the facilite began, respand to lines 15a through 15h below.

N youindicatesd in Fne 103 thal your facilily represents belh lopping-cycle and bolleming-cycle cogeneralion
technology, then respond to lines 15a through * 5h belaw cansidering only the energy inputs and outputs
attributakle to the bottorming-cycle porsion af your facllig, Your mass and heat balance dlagram must make clear
which mass and energy Mow values and system cemponents are for which pertion of the cogeneration system
{rapping or bottomingl.

1%a Did installation of the facility inits current form commence cn or after March 13, 19307

| Yes, Your facility is subject toe the efficiency reguirement of 18 CFR. § 292.203b). Demonstrate compliance
—! with the eticiency requirement by respanding to lines 15k through 15h below.

| Mo Yourfacility is exempt from the efficiency standard. Skip the rast of page 22.

15b Indicate the annual average rate of net electrical energy autput
Ky
15¢ Multiply line 13h by 3,712 to convert fram ki to Bruh ‘ e : i &
15d Indicate the annual averane rate af mechanlcal enercey nutpurt taken directly off
of e shafl ol a prime mewer for purposcs Aol directly relaled Lo power produclicn
ithis value is usually zaro; hp
15e Nultiply line 13d by 2,544 to convert from hp to Btu/h | iR
i Bt w
15F Indicate the annual average rate of supplementary enengy input from natural gas
or il i Fitudh |
15g Bottoming-cycle efficiency value = 100" {150 + 152] £ 15F | w
H L. S

15h Complionee wilh eiliciency standards Indicale belose whelher the efliciency valae shownin line 15y is greeler

than or equal to 45%:

| ¥es omplies with efficlency stardarnd: | Maidoes not comply with officiency standard]
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FFRC Farm aka Page 23 - All Facllities

Certificate of Completeness, Accuracy and Authority

Applicant must certify complionce with £nd understanding of filing requirsments by checking next ta each itern below and
signing at the battom of this sectian, Forms with incomplets Certificates of Complateness, Accuracy and Authonty will be
rejecled by the Secrelary of the Commissian,

Ligneridentified below certifies the following: icheck all it=ms and applicahle subitems)

He ar she hasz read the filing. including any information contained in any attached documents, such as cogeneration

[7] mass and heat balance diagrams, and any information contained in the Miscellaneaus section starting on pae 24, and
knows itz contents.

M He ar she has provided ali of the required informatian for certification, and the provided informatinn is true &5 stated,
L the best of his or her knowledye and Belicf.

L] He or she possess Tull poseer and autherity to sign the filing; as required by Bule 200500013} of the Commizsion’s Rules of
Practice and Procadures (18 CF.R. § 3852005 a)(31), he or she is one of the following: jchack one}

[C The persor on whose behalt the filing is mede

[T A efficer of the corporation, trust, asseclatlor, o ather arganized group on behalf of which the Aling Is made

| A officer, agent, or emplove of the governmental autherlty, anency, or instrurmentality on behalf of which the
— filing is made

i A representative qualfied tao practice before the Commission under Rule 2101 of the Commission's Rules of
Praciice an<l Procedurs 018 $FA % 38521010 and whao possesses aulharily 1o sign

|| He ar she has reviewe< all automatic calculations and acgrees with their results, unless otherwise noted in the
Miscelloneous section starting on page 24,

He ar she has provided a cepy of Uis Ferm 536 2nd all atlachments e the ylilities with sshich the faclity will
interconnect and rransact (see lines 43 through 441, 3= well 3= to the regulatory authorities of the states in which the

[ facllity and thase utllites reside, See the Requirsd Matics ta Public Utities and State Regulatony Authonties sectiaon on
page 4 for rmare inforrmastion,

Pravide vaur signatuse, address and signature date helmw, Rule 3104 [0) of the Cammissian's Rules of Practics and
Procedurs 018 CFR. 5 3B5.200530)) pravides thal persons filing their documants electronically may use typed characlers
representing his or her name to sign the filed documents. A persan filing this document electranically shauld sign by
typing his orher named in the space provided belaw,

Your Signatuie Your add ress Dats

Avclit Motes

Commission Staff Use Oniy: [

FFRC Farm aha Page 24 - All Facilities

Miscellaneous

Use this space to provide ony infermation for eshich there was not sufficient space in the previeus zections of the form to
provide, For 2ach such itern of informatian cleon’y ideqeify tha line number that the informanion G2longs 12, You may also use
this space ta provide any additlonal infarmation you Bellevs s elevant t the certflcation of yvour facility,

Your response below iz not limited to one page. Additional gageis) will aatomatically b inserted into this form it the
length of your response exceads the space on this page, Lse 23 many pages as yol reculre,
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BILLING CODE 6717-01-C
United States of America

Federal Energy Regulatory Commission

Docket Nos.
Qualifying Facility Rates and Re-
quirements RM19-15-001
Implementation Issues Under the
Public Utility Regulatory Policies
Act of 1978 ...ociiiciiiiiis AD16-16-001

(Issued November 19, 2020)

GLICK, Commissioner, dissenting in part:

1. I dissent in part from today’s order on
rehearing (Rehearing Order ) because it
upholds the overwhelming majority of Order
No. 872,2 which effectively gutted the
Commission’s implementation of the Public
Utility Regulatory Policies Act (PURPA).3
The Commission’s basic responsibilities
under PURPA are three-fold: (1) To
encourage the development of qualifying
facilities (QFs); (2) to prevent discrimination
against QFs by incumbent utilities; and (3) to
ensure that the resulting rates paid by
electricity customers remain just and
reasonable, in the public interest, and do not
exceed the incremental costs to the utility of
alternative energy.# I do not believe that
Order No. 872 satisfies those responsibilities.

2. Although I have concerns about many of
the individual changes imposed by the Order
No. 872,5 I remain, on a broader level,
dismayed that the Commission is attempting
to accomplish via administrative fiat what
Congress has repeatedly declined to do via
legislation. I am especially disappointed
because Congress expressly provided the
Commission with a different avenue for
“modernizing” our administration of PURPA.
The Energy Policy Act of 2005 gave the
Commission the authority to excuse utilities
from their obligations under PURPA where
QF's have non-discriminatory access to
competitive wholesale markets.6 Had we
pursued reforms based on those provisions,
rather than gutting our longstanding
regulations, I believe we could have reached
a durable, consensus solution that would
ultimately have done more for all interested
parties.

¢ PURPA'’s Continuing Relevance Is an Issue
for Congress To Decide

3. This proceeding began with a bang. The
Commission championed its NOPR as a

1 Qualifying Facility Rates and Requirements
Implementation Issues Under the Public Utility
Regulatory Policies Act of 1978, Order No. 872-A,
173 FERC 161,158 (2020).

2 Qualifying Facility Rates and Requirements
Implementation Issues Under the Public Utility
Regulatory Policies Act of 1978, Order No. 872, 172
FERC {61,041 (2020).

3 Public Law 95-617, 92 Stat. 3117 (1978).

4 See 16 U.S.C. 824a—3(a)—(b) (2018).

5 Those concerns notwithstanding, I supported
certain aspects of Order No. 872, including the
revisions to the “one-mile” rule, requiring that QFs
demonstrate commercial viability before securing a
legally enforceable obligation, and allowing
stakeholders to protest a QF’s self-certification. See
Order No. 872, 172 FERC {61,041 (Glick, Comm’r,
dissenting in part at n.4).

6 Public Law 109-58, 1253, 119 Stat. 594 (2005).

“truly significant” action that would
fundamentally overhaul the Commission’s
implementation of PURPA.7 And so it was.
The NOPR suggested altering almost every
significant aspect of the Commission’s
PURPA regulations, thereby transforming the
foundation on which the Commission had
carried out its statutory responsibility to
“encourage” the development of QFs for over
four decades. Although Order No. 872
walked back some of the NOPR’s most
extreme proposals, it adopted the
overwhelming majority of the NOPR,
including all of its tenets. In so doing, the
Commission upended the regulatory regime
that has formed the basis of its
implementation of PURPA almost since the
day the statute was enacted.

4. I partially dissented from both the NOPR
and Order No. 872 in large part because I
believe that it is not the Commission’s role
to sit in judgment of a duly enacted statute
and determine whether it has outlived its
usefulness. As I explained, “almost from the
moment PURPA was passed, Congress began
to hear many of the arguments being used
today to justify scaling the law back.” 8
Congress, however, has seen fit to
significantly amend PURPA only once in its
more-than-forty-year lifespan. As part of the
Energy Policy Act of 2005, Congress
amended PURPA, leaving in place the law’s
basic framework, while adding a series of
provisions that allowed the Commission to
excuse utilities from its requirements in
regions of the country with sufficiently
competitive wholesale energy markets.® And
while Congress considered numerous
proposals to further reform the law, it never
saw fit to act on them.19 Against that
background, I could not support my
colleagues’ willingness to “remove[ ] an
important debate from the halls of Congress
and isolate[ ] it within the Commission.” 11
Whatever your position on PURPA—and I
recognize views vary widely—“what should
concern all of us is that resolving these sorts
of questions by regulatory edict rather than
congressional legislation is neither a durable
nor desirable approach for developing energy
policy.” 12

5. Order No. 872 and today’s order on
rehearing retreat from much of the original
rationale used to support the NOPR, but the
effect is the same: The Commission is
administratively gutting PURPA. Make no
mistake, although the Commission has
dropped much of the NOPR preamble’s
opening screed against PURPA’s continuing
relevance, Order No. 872 is a full-throated
endorsement of the conclusion that PURPA
has outlived its usefulness. And while
walking back the argument that PURPA is
antiquated may reduce the risk that Order

7 Sept. 2019 Commission Meeting Tr. at 8.

8 Qualifying Facility Rates and Requirements
Implementation Issues Under the Public Utility
Regulatory Policies Act of 1978, Notice of Proposed
Rulemaking, 168 FERC 61,184 (2019) (NOPR)
(Glick, Comm'r, dissenting in part at P 3).

9 Supra note 6.

10 See Solar Energy Industries Association (SEIA)
Comments at 11.

11NOPR, 168 FERC {61,184 (Glick, Comm’'r,
dissenting in part at P 4).

12]d.

No. 872 is overturned on appeal, that does
not change the fact that the rule usurps what
should be Congress’s proper role.

6. Throughout this proceeding, the
Commission has been quick to point to
Congress’s directive to from time to time
amend our regulations implementing
PURPA.13 Order No. 872, however, is a
wholesale overhaul of the Commission’s
PURPA regulations that reflects a deep
skepticism of the need for the law we are
charged with implementing. I continue to
doubt that is what Congress had in mind
when it gave us responsibility for
periodically updating our implementing
regulations.

¢ The Commission’s Proposed Reforms Are
Inconsistent With Our Statutory Mandate

7. PURPA directs the Commission to adopt
such regulations as are ‘“necessary to
encourage” QFs,14 including by establishing
rates for sales by QFs that are just and
reasonable and by ensuring that such rates
“shall not discriminate” against QFs.15 The
changes adopted by the Commission in Order
No. 872 fail to meet that standard. In
addition, many of the reforms are
unsupported—and, in many cases,
contradicted—by the evidence in the
record.1® Accordingly, I believe Order No.
872 is not just poor public policy, but also
arbitrary and capricious agency action.

A. Avoided Cost

8. The Final Rule adopted two
fundamental changes to how QF rates are
determined. First, and most importantly, it
eliminated the requirement that a utility
must afford a QF the option to enter a
contract at a rate for energy that is either
fixed for the duration of the contract or
determined at the outset—e.g., based on a
forward curve reflecting estimated prices
over the term of the contract.1” Second, it
presumptively allows states to set the rate for
as-available energy at the relevant locational
marginal price (LMP).18 The record in this
proceeding does not support either of those
changes.

i. Elimination of Fixed Energy Rate

9. Prior to Order No. 872, a QF generally
had two options for selling its output to a
utility. Under the first option, the QF could
sell its energy on an as-available basis and

13 Order No. 872-A, 173 FERC {61,158 at P 115;
Order No. 872, 172 FERC {61,041 at PP 24, 48, 54,
67, 296, 628; NOPR, 168 FERC {61,184 at PP 4, 16,
29, 155.

14 A QQF is a cogeneration facility or a small power
production facility. See 18 CFR 292.101(b)(1)
(2019).

1516 U.S.C. 824a—3(a)—(b).

16 Genuine Parts Co. v. EPA, 890 F.3d 304, 312
(D.C. Cir. 2018) (“[A]n agency cannot ignore
evidence that undercuts its judgment; and it may
not minimize such evidence without adequate
explanation.”) (citations omitted); id. (‘““Conclusory
explanations for matters involving a central factual
dispute where there is considerable evidence in
conflict do not suffice to meet the deferential
standards of our review.” (quoting Int’l Union,
United Mine Workers v. Mine Safety & Health
Admin., 626 F.3d 84, 94 (D.C. Cir. 2010)).

17 Order No. 872, 172 FERC {61,041 at P 253.

18]d. P 151.
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receive an avoided cost rate calculated at the
time of delivery. This is generally known as
the as-available option. Under the second
option, a QF could enter into a fixed-duration
contract at an avoided cost rate that was fixed
either at the time the QF established a legally
enforceable obligation (LEO) or at the time of
delivery. This is generally known as the
contract option. The ability to choose
between the two options played an important
role in fostering the development of a variety
of QFs. For example, the as-available option
provided a way for QFs whose principal
business was not generating electricity, such
as industrial cogeneration facilities, to
monetize their excess electricity generation.
The contract option, by contrast, provided
QFs who were principally in the business of
generating electricity, such as small
renewable electricity generators, a stable
option that would allow them to secure
financing. Together, the presence of these
two options allowed the Commission to
satisfy its statutory mandate to encourage the
development of QFs and ensured that the
rates they received were non-discriminatory.

10. Order No. 872 eliminated the
requirement that states provide a contract
option that includes a fixed energy rate.1®
Prior to this proceeding, the Commission
recognized time and again that fixed-price
contracts play an essential role in financing
QF facilities, making them a necessary
element of any effort to encourage QF
development, at least in certain regions of the
country.20 In addition, fixed-price contracts
have helped prevent discrimination against
QFs by ensuring that they are not structurally
disadvantaged relative to vertically integrated
utilities that are guaranteed to recover the
costs of their prudently incurred investments
through retail rates.2?

19]d. P 253.

20 See, e.g., Small Power Production and
Cogeneration Facilities; Regulations Implementing
Section 210 of the Public Utility Regulatory Policies
Act of 1978, Order No. 69, FERC Stats. & Regs.
{30,128, at 30,880, order on reh’g sub nom. Order
No. 69-A, FERC Stats. & Regs. 130,160 (1980), aff'd
in part vacated in part, Am. Elec. Power Serv. Corp.
v. FERC, 675 F.2d 1226 (D.C. Cir. 1982), rev’'d in
part sub nom. Am. Paper Inst. v. Am. Elec. Power
Serv. Corp., 461 U.S. 402 (1983) (justifying the rule
on the basis of ““the need for certainty with regard
to return on investment in new technologies”);
NOPR, 168 FERC {61,184 at P 63 (“The
Commission’s justification for allowing QFs to fix
their rate at the time of the LEO for the entire term
of a contract was that fixing the rate provides
certainty necessary for the QF to obtain
financing.”); Windham Solar LLC, 157 FERC
61,134, at P 8 (2016).

21 See, e.g., ELCON Comments at 21-22 (“More
variable avoided cost rates will result in unintended
consequences that result in less competitive
conditions and may leave consumers worse off, as
utility self-builds do not face the same market risk
exposure. Pushing more market risk to QFs while
utility assets remain insulated from markets creates
an investment risk asymmetry. This puts QFs at a
competitive disadvantage.”’); South Carolina Solar
Business Association Comments at 8 (“[Als-
available rates for QFs in vertically-integrated states
therefore discriminate against QFs by requiring QFs
to enter into contracts at substantially and
unjustifiably different terms than incumbent
utilities.”); Southern Environmental Law Center
Supplement Comments, Docket No. AD16-16—000,
at 6—8 (Oct. 17, 2018) (explaining that vertically

11. The record before us confirms the
continuing importance of the fixed-price
contract option for QFs. Numerous entities
with experience in financing and developing
QF's explain that a fixed revenue stream of
some sort is necessary to obtain the financing
needed to develop a new QF.22 In both Order
No. 872 and today’s order on rehearing, the
Commission responds to that evidence with
a reference to the general track record of
independent power producers, and
renewables developers in particular, that
develop new resources without a regulatory
guarantee of a fixed revenue stream.23 But the
overwhelming majority of the Commission’s
statistics reflect development in RTO/ISO
markets, where developers generally can rely
on financing arrangements, such as
commodity hedges, to lock-in the revenue
needed to secure financing.24

12. Those products are far less
ubiquitous—if they are available at all—
outside of RTO/ISO markets.25 Accordingly,
the success of relatively large independent
power producers in the organized markets
does not constitute substantial evidence
suggesting that QFs will be able to finance
new development outside RTO/ISO markets
where PURPA plays a larger role.26 Indeed,
the Commission’s deliberate blurring of the
lines between RTO/ISO markets and the rest
of the country is the equivalent of arguing
that Tommie and Hank Aaron ought to both
be hall-of-famers because, together, they hit
768 home runs, while ignoring the fact that
Hank was responsible for 755 of the brothers’
768 home runs.2?

integrated utilities in Indiana, Alabama, Virginia
and Tennessee only offer short-term rates to QFs);
sPower Comments at 13; see also Statement of
Travis Kavulla, Docket No. AD16-16-000, at 2 (June
29, 2016).

22 See, e.g., Public Interest Organizations
Rehearing Request at 73—76; SEIA Comments at 29;
North Carolina Attorney General’s Office Comments
at 5; ConEd Development Comments at 3; South
Carolina Solar Business Association Comments at 6;
sPower Comments at 11; Resources for the Future
Comments at 6—7; Southeast Public Interest
Organizations Comments at 9.

23 Order No. 872—A, 173 FERC {61,158 at PP
150-151 (citing Order No. 872, 172 FERC {61,041
at P 340).

24 See, e.g., EEI Comments at 36; sPower
Comments at 12; Public Interest Organization
Comments at n. 87 (fixed price contracts for non-
QF generation); SEIA Rehearing Request at 14—15.

25 See, e.g., SEIA Comments at 29-30 (““As both
Mr. Shem and Mr. McConnell explain, financial
hedge products are not available outside of ISO/
RTO markets.”); Resources for the Future
Comments at 6-7 (“[W]hile hedge products do
support wind and solar project financing, they
would not be suited for most QF projects. To hedge
energy prices, wind projects have used three
products: Bank hedges, synthetic power purchase
agreements (synthetic PPAs), and proxy revenue
swaps. . . . From US project data for 2017 and
2018, the smallest wind project securing such a
hedge was 78 MW, and most projects were well
over 100 MW. Additionally, as hedges rely on
wholesale market access and liquid electricity
trading, all of the projects were in ISO regions.”);
SEIA Rehearing Request at 18.

26 See, e.g., Public Interest Organizations
Rehearing Request at 74—78; Northwest Coalition
Rehearing Request at 28.

27 Compare https://en.wikipedia.org/wiki/Hank _
Aaron with https://en.wikipedia.org/wiki/Tommie_

13. The Commission next responds that
PURPA does not require that QFs be
financeable.28 That is true in a literal sense;
nothing in PURPA directs the Commission to
ensure that at least some QFs be financeable.
But it does require the Commission to
encourage their development, which we have
previously equated with financeability.2® If
the Commission is going to abandon that
standard, it must then explain why what is
left of its regulations provides the requisite
encouragement—an explanation that is
lacking from this order, notwithstanding the
Commission’s repeated assertions to the
contrary.30

14. In addition, much of the Commission’s
justification for eliminating the fixed-price
contract option for energy rests on the
availability of a fixed-price contract option
for capacity.3* Commission precedent,
however, permits utilities to offer a capacity
rate of zero to QFs when the utility does not

Aaron. The Commission also points to the rate
structure discussed in Town of Norwood v. FERC,
962 F.2d 20, 21, 24 (D.C. Cir. 1992), ‘“variable
energy rate/fixed capacity rate construct is the
standard rate structure used throughout the electric
industry.” Order No. 872, 172 FERC {61,041 at P
38; see also Order No. 872—A, 173 FERC {61,158
at P 143. I do not believe that the discussion of a
single contract in a single case, decided roughly
thirty years ago, is substantial evidence regarding
the typical financing and contractual requirements
of a QF in the contemporary electricity sector.

28 See, e.g., Order No. 872—A, 173 FERC 61,158
at PP 145-146, 172.

29 See, e.g., Order No. 69, FERC Stats. & Regs.
30,128 at 30,880 (finding that “legally enforceable
obligations are intended to reconcile the
requirement that the rates for purchases equal to the
utilities avoided cost with the need for qualifying
facilities to be able to enter into contractual
commitments, by necessity, on estimates of future
avoided costs” and “the need for certainty with
regard to return on investment in new
technologies™); NOPR, 168 FERC 161,184 at P 63
(“The Commission’s justification for allowing QFs
to fix their rate at the time of the LEO for the entire
term of a contract was that fixing the rate provides
certainty necessary for the QF to obtain
financing.””). The Commission responds that “[i]t is
not necessary to prove that all potential QFs would
be able to raise useful financing.” Order No. 872—
A, 173 FERC {61,158 at P 175. Talk about moving
the goal posts. No one has argued that this is the
Commission’s burden. Rather, the argument is that
the Commission’s reforms may render it impossible,
or nearly so, for QFs outside the organized markets
to obtain the necessary financing. Order No. 872,
172 FERC 161,041 (Comm’r, Glick, dissenting in
part at PP 11-12); Public Interest Organizations at
79-84. The Commission cannot skirt that point by
knocking down a strawman, especially given the
weight it is has historically given to the importance
of financeability for QFs.

30 See, e.g., Order No. 872—A, 173 FERC {61,158
at P 43.

31 See id. P 174; Order No. 872, 172 FERC
61,041 at P 36 (“This assertion that the
Commission has eliminated fixed rates for QFs is
not correct. . . . The NOPR thus made clear: under
the proposed revisions to 292.304(d), a QF would
continue to be entitled to a contract with avoided
capacity costs calculated and fixed at the time the
LEO is incurred.”) (internal quotation marks
omitted); id. P 237 (“The Commission stated that
these fixed capacity and variable energy payments
have been sufficient to permit the financing of
significant amounts of new capacity in the RTOs
and ISOs.”).


https://en.wikipedia.org/wiki/Tommie_Aaron
https://en.wikipedia.org/wiki/Tommie_Aaron
https://en.wikipedia.org/wiki/Hank_Aaron
https://en.wikipedia.org/wiki/Hank_Aaron
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need incremental capacity.32 That means
that, after Order No. 872, QF developers now
face the very real prospect of not receiving
any fixed revenue stream, whether for energy
or capacity, on top the fact at they also may
not be able to secure hedging products or
other mechanisms needed to finance a new
QF.33 It is hard for me to understand how the
Commission can, with a straight face, claim
to be encouraging QF development while at
the same time eliminating the conditions
necessary to develop QFs in the regions
where they are being built.34

15. The Commission also does not
sufficiently explain how eliminating the
fixed-price contract requirement is consistent
with PURPA’s requirement that rates ““shall
not discriminate against” QFs.35 Vertically
integrated utilities effectively receive
guaranteed fixed-price contracts through
their rights to recover prudently incurred
investments.3¢ QFs’ equivalent right to
receive fixed-price contracts for energy has to
date proved an integral element of the
Commission’s ability to prevent
discrimination against QFs.37 Neither Order
No. 872 nor today’s order on rehearing
adequately explain how eliminating the
fixed-price option is consistent with that
prohibition or, moreover, how permitting
QF's to receive variable rates for energy while
any vertically integrated utility to which they
sell electricity receives fixed rates is
consistent with the Commission’s obligation
to encourage QF development.38

16. On rehearing, the Commission argues
that both Congress and the Supreme Court
“recognize that PURPA treats QFs differently
from purchasing utilities, rendering QFs not
similarly situated to non-QF resources.” 39 As
an initial matter, the question of whether
entities are similarly situated is one that is

32 See, e.g., Order No. 872, 172 FERC {61,041 at
P 422 (citing to City of Ketchikan, Alaska, 94 FERC
161,293, at 62,061 (2001)).

33 See, e.g., Electric Power Supply Association
(EPSA) Rehearing Request at 13—14; Resources for
the Future Comments at 6; SEIA Comments at 30;
Southeast Public Interest Organizations Comments
at 12.

34 See Public Interest Organizations Comments at
10-11 (“Obviously, rules that have an effect of
discouraging QFs cannot be ‘necessary to’
encouraging them.”); see also Massachusetts
Attorney General Maura Healey Comments at 6
(“This action may reduce investor confidence and
discourage future development. That outcome is a
negative one for the Commonwealth and its
ratepayers.”’).

3516 U.S. Code 824a-3(b)(2). Unlike provisions of
the Federal Power Act, PURPA prohibits any
discrimination against QFs, not just undue
discrimination. See Order No. 872, 172 FERC
161,041 at P 82; see also EPSA Rehearing Request
at 6; ELCON Comments at 21-22; South Carolina
Solar Business Alliance Comments at 7—8; sPower
Comments at 13.

36 Order No. 872, 172 FERC {61,041 at P 40.

37 See supra note 20; Commissioner Slaughter
Comments at 4.

38 EPSA Rehearing Request at 8—9; Public Interest
Organizations Comments at 51 (“[L]imiting QFs to
contracts providing no price certainty for energy
values, while non-QF generation regularly obtains
fixed price contracts and utility-owned generation
receives guaranteed cost recovery from captive
ratepayers, constitutes discrimination.”).

39 Order No. 872-A, 173 FERC {61,158 at P 142.

relevant to evaluating whether any
discrimination is undue.4° PURPA, however,
prohibits any discrimination against QFs, not
just undue discrimination.4? In any case, the
congressional language cited by the
Commission,42 which the Court reiterated,
stands only for the proposition that Congress
did not intend to apply traditional utility
ratemaking concepts, such as guaranteed cost
recovery, to QFs. But while Congress clearly
envisioned different cost-recovery regimes
for incumbent utilities and QFs, PURPA’s
prohibition on discrimination against QFs
indicates that the ratemaking regime
applicable to QFs can be no less favorable
than that applied to incumbent purchasing
utilities. Permitting QF's to receive only
variable-rate contracts while incumbent
utilities simultaneously receive what are
functionally decades-long fixed price
contracts through their retail rates plainly
falls short of the standard.

17. Finally, the Commission fails to
explain why certain allegations of QF rates
exceeding a utility’s actual avoided cost
require us to abandon fixed-price contracts.3
The Commission has long recognized that QF
rates may exceed actual avoided costs, but,
at the same time, that avoided cost rates
might also turn out to be lower than the
electric utility’s avoided costs over the course
of the contract. The Commission has
reasoned that, “in the long run,
‘overestimations’ and ‘underestimations’ of
avoided costs will balance out.” #¢ Today’s
order on rehearing takes the position that
variable-price contracts are necessary to
ensure that QF rates do not exceed utility
avoided costs.4> The Commission, however,
both fails to adequately explain that new
interpretation of PURPA 46 and justify the
avulsive change of course that it represents.*”

ii. Setting Avoided Cost at LMP

18. I also do not support the Commission’s
decision to treat LMP as a presumptively
reasonable measure of a utility’s as-available
avoided cost for energy.4® The short-term

40 See Public Interest Organizations Rehearing
Request at 94-95; Northwest Coalition Rehearing
Request at 11-12.

41 See supra note 35.

42 Order No. 872—-A, 173 FERC {61,158 at P 142
n.275.

43]d. PP 76-78.

44 Order No. 69, FERC Stats. & Regs. 30,128 at
30,880.

45 Order No. 872—-A, 173 FERC {61,158 at PP 84,
175.

46 EPSA Rehearing Request at 15—16 (citing Order
No. 69, FERC Stats. & Regs. 130,128 at 30,880).

47 Order No. 872 was quick to point to “the
precipitous decline in natural gas prices’ starting
in 2008 that may have caused QF contracts fixed
prior to that period to underestimate the actual cost
of energy. See, e.g., Order No. 872, 172 FERC
961,041 at P 287. However, PURPA has been in
place for forty years, and the Commission does not
wrestle with the magnitude of potential savings
conveyed to consumers from the fixed-price energy
contracts that locked-in low rates for consumers
during the decades prior when natural gas prices
were several times higher. See Energy Information
Administration Total Energy, tbl. 9.10, https://
www.eia.gov/totalenergy/data/browser/ (last viewed
November 18, 2020).

48 Order No. 872, 172 FERC {61,041 at PP 151,
189, 211.

marginal cost of production represented by
LMP can be a useful and transparent input
and ought to be considered in calculating an
appropriate avoided-cost for as-available
energy. But considering LMP in setting
avoided cost is not the same thing as
presuming that LMP is a sufficient measure
to establish the avoided cost rate for energy.
And, as the Public Interest Organizations
explain, the record is replete with evidence
indicating that vertically integrated utilities’
costs are often well above LMP.49 Where
there is good reason to believe that LMP may
not actually reflect the avoided cost of the
purchasing utility, it makes no sense to put
the burden on QFs to prove the point.

19. On rehearing, the Commission
responds that its rebuttable presumption has
not changed the burden of proof, only the
burden of production.5° That’s an argument
that only a lawyer’s mother could love. It
discounts the very real concerns about
whether LMP is an accurate reflection of a
purchasing utility’s avoided energy costs. In
any case, as the precedent cited by the
Commission makes clear, an administrative
agency cannot defend an irrational
presumption simply by labeling it a shift in
the burden of production.5? Because the
presumption does not makes sense in its own
right, the Commission cannot rehabilitate
that presumption by labeling it merely a shift
in the burden of production rather than
persuasion.52

20. Finally, the presumption that LMP is
an adequate measure of a utility’s full
avoided energy cost is even more problematic
when combined with the decision to
eliminate the fixed-price contract option.
Because the Commission has removed the

49 See, e.g., Public Interest Organizations
Rehearing Request at 69-71. These points have also
been raised throughout this proceeding. Public
Interest Organizations Comments at 47—49
(explaining that numerous power plants incur
marginal production costs that exceed the LMP); id
at 50-51 (discussing analysis from Bloomberg New
Energy Finance that compares marginal production
costs with LMP and finds that many vertically
integrated utilities regularly incur production costs
that exceed LMP); id. at 51-52 (showing that a
Springfield Illinois coal-fired power plant’s
marginal dispatch costs exceeds LMP); id. at 52—-53
(explaining that many utilities’ per-net-kWh costs
exceed LMP); id. at 53-54 (contending that the cost
associated with long-term fixed-price contracts for
nuclear plants exceed LMP even net of capacity
value).

50 Order No. 872-A, 173 FERC {61,158 at PP 63—
64 (citing Cablevision Sys. Corp. v. FCC, 649 F.3d
695, 716 (D.C. Cir. 2011)).

51 Cablevision, 649 F.3d at 716 (‘““[A]n evidentiary
presumption is only permissible if there is a sound
and rational connection between the proved and
inferred facts, and when proof of one fact renders
the existence of another fact so probable that it is
sensible and timesaving to assume the truth of the
inferred fact.”” (quoting Nat’] Mining Ass’n v. Dep’t
of Interior, 177 F.3d 1, 6 (D.C. Cir. 1999))).

52]t is also unclear from this record whether that
presumption is best characterized as a shift in the
burden of production rather than the burden of
persuasion. To the extent that a QF or other entity
must show that LMP is not an adequate measure of
avoided cost in order to rebut the presumption,
then the Commission has, for all intents and
purposes, shifted the burden of persuasion to those
entities no matter how the Commission describes its
presumption.


https://www.eia.gov/totalenergy/data/browser/
https://www.eia.gov/totalenergy/data/browser/

Federal Register/Vol. 85, No. 250/ Wednesday, December 30, 2020/Rules and Regulations

86753

requirement that utilities offer a fixed-price
contract option for energy, it is entirely
possible that a QF will be eligible to receive
only LMP both on a short-term basis and a
long-term basis as a result of the variable cost
structure now permitted under the long-term
contract.53 Given this reality, QFs may be
reduced to relying solely on some highly
variable measure of the spot market price for
energy, all while the utilities whose costs the
QF is avoiding potentially recover an
effectively guaranteed rate well above that
spot market price, particularly in RTO/ISO
markets that remain vertically integrated.54 I
am not persuaded that this approach will
satisfy our obligation to encourage QFs and
do so using rates that are non-discriminatory
across all regions of the country.

B. Rebuttable Presumption 20 MW to 5 MW

21. Following the Energy Policy Act of
2005, the Commission established a
rebuttable presumption that QFs with a
capacity greater than 20 MW operating in
RTOs and ISOs have non-discriminatory
access to competitive markets, eliminating
utilities’ must-purchase obligation from those
resources.5> Order No. 872 reduced the
threshold for that presumption from 20 MW
to 5 MW.56 That was an improvement over
the NOPR, which—without any support
whatsoever—proposed to lower that
threshold to 1 MW.57 But, even so, the
reduced 5-MW threshold is unsupported by
the record and inadequately justified on
rehearing.

22. When it originally established the 20—
MW threshold, the Commission pointed to an
array of barriers that prevented resources
below that level from having truly non-
discriminatory access to RTO/ISO markets.
Those barriers included complications
associated with accessing the transmission
system through the distribution system (a
common occurrence for such small
resources), challenges with reaching distant
off-takers, as well as “jurisdictional
differences, pancaked delivery rates, and
additional administrative procedures” that
complicate those resources’ ability to
participate in those markets on a level
playing field.58 In just the last few years, the
Commission has recognized the persistence
of those barriers “that gave rise to the
rebuttable presumption that smaller QFs lack
nondiscriminatory access to markets.” 59

23. Nevertheless, Order No. 872 abandoned
the 20 MW threshold based on the
conclusory assertion that ““it is reasonable to

53 Public Interest Organizations Rehearing
Request at P 61.

5¢EPSA Rehearing Request at 13—14; Public
Interest Organizations Rehearing Request at 98—99.

55 New PURPA Section 210(m) Regulations
Applicable to Small Power Production and
Cogeneration Facilities, Order No. 688, 117 FERC
161,078, at P 72 (2006), order on reh’g, Order No.
688—A, 119 FERC {61,305 (2007), aff'd sub nom.
Am. Forest & Paper Ass’n v. FERC, 550 F.3d 1179
(D.C. Cir. 2008); see 16 U.S.C. 824a—3(m).

56 Order No. 872, 172 FERC {61,041 at P 625.

57NOPR, 168 FERC {61,184 at P 126.

58 Order No. 688—A, 119 FERC {61,305 at PP 96,
103.

59F.g., N. States Power Co., 151 FERC {61,110,
at P 34 (2015).

presume that access to RTO/ISO markets has
improved,” making it “appropriate to update
the presumption.” 6 No doubt markets have
improved. But a borderline-truism about
maturing markets does not explain how the
barriers arrayed against small resources have
dissipated, why it is reasonable to “presume”
that the remaining barriers do not still
significantly inhibit non-discriminatory
access, or why 5 MW is an appropriate new
threshold for that presumption.6?

24. Instead of any such evidence, Order
No. 872 noted that the Commission uses the
5-MW level as a demarcating line for other
rules applying to small resources. It points in
particular to the fact that resources below 5
MW can use a “fast-track” interconnection
process, whereas larger ones must use the
large generator interconnection procedures.62
But the fact that the Commission used 5 MW
as the cut off in another context hardly shows
that it is the right cut off to use in this
context. Specifically, the 5 MW cut off in the
Commission’s interconnection rule is based
on the impacts that projects below 5 MW are
likely to have on system safety and
reliability, not on whether they have non-
discriminatory market access.3 In addition,
the Commission points to the fact that ““‘all
of the RTOs/ISOs have at least one
participation model that allows resources as
small as 100 kW to participate in their
markets.””” 64 Be that as it may, that fact that
all RTOs do not prohibit certain small
resources from accessing their markets does
not support the proposition that QFs below
5 MW now have non-discriminatory access to
those markets.

25. Lacking substantial evidence to support
the 5 MW threshold, Order No. 872 made a
great deal out the deferential standard of
review applied to the Commission’s
rulemakings.65 But while judicial review of

60 Order No. 872, 172 FERC {61,041 at P 629
(“Over the last 15 years, the RTO/ISO markets have
matured, market participants have gained a better
understanding of the mechanics of such markets
and, as a result, we find that it is reasonable to
presume that access to the RTO/ISO markets has
improved and that it is appropriate to update the
presumption for smaller production facilities.”); see
Order No. 872-A, 173 FERC {61,158 at P 361.

61 See Public Interest Organizations Rehearing
Request at 135.

62 Order No. 872, 172 FERC {61,041 at P 630;
Order No. 872—A, 173 FERC {61,158 at P 361.

63 Order No. 792, 145 FERC {61,159, at P 103
(2013) (“The Commission finds that the
modifications . . . are just and reasonable and
strike a balance between allowing larger projects to
use the Fast Track Process while ensuring safety
and reliability.”); see also SEIA Rehearing Request
at 39—40.

64 Order No. 872—-A, 173 FERC {61,158 at P 362
(citing Electric Storage Participation in Markets
Operated by Regional Transmission Organizations
and Independent System Operators, Order No. 841,
162 FERC {61,127 (2018), at P 272).

65 Order No. 872, 172 FERC {61,041 at P 637
(citing FCC v. Fox Television, 556 U.S. 502, 515
(2009), for the proposition that an agency “need not
demonstrate to a court’s satisfaction that the reasons
for the new policy are better than the reasons for
the old one; it suffices that the new policy is
permissible under the statute, that there are good
reasons for it, and that the agency believes it to be
better, which the conscious change of course
adequately indicates.”); see Order No. 872-A, 173
FERC {61,158 at P 347.

agency policymaking is deferential, it is not
toothless. The cases on which the
Commission relied still require that, when an
agency’s policy reversal “rests upon factual
findings that contradict those which
underlay its prior policy,” the agency must
“provide a more detailed justification than
what would suffice for a new policy created
on a blank slate.” 66 That is because reasoned
decisionmaking requires that, when an
agency changes course, it must provide “a
reasoned explanation . . . for disregarding
facts and circumstances that underlay or
were engendered by the prior policy.” 67 For
the foregoing reasons, the Commission has
failed to produce any such explanation,
making its change of course arbitrary and
capricious.

e Environmental Review Under the National
Environmental Policy Act

26. Today’s order also doubles down on
the Commission’s refusal to conduct any
environmental review whatsoever of the
likely consequences of Order No. 872’s
reforms. Whatever one may think of the
questionable merits of those reforms, no one
can seriously argue that they are anything
short of a significant and sweeping overhaul
of the Commission’s forty-year-old
framework for implementing PURPA. And
yet, at the same time that the Commission
has championed the scope of its sweeping
reforms, it simultaneously insists that no
environmental review is necessary both
because it cannot venture any guess as to the
effects of those reforms and because they
somehow fit into a categorical exception from
NEPA review. Neither justification holds
water.

27. As an initial matter, the Commission’s
assertion that Order No. 872’s effects are
overly speculative is tough to square with the
fact that it has not undertaken any effort
whatsoever to assess those effects. For
example, instead of performing any modeling
exercises, as the Commission did in the
environmental assessment it issued along
with its PURPA regulations in 1980,68 the
Commission peremptorily rejects the
possibility that it could glean anything useful
from such an exercise. I have a hard time
believing that our modeling capabilities have
not improved dramatically over the course of
the last four decades or that we cannot use
those capabilities to perform an analysis that
is quite a bit more detailed and reliable than
that which was previously good enough for
the Commission. In any case, NEPA does not
require complete certainty or exacting
precision. Instead, it recognizes that
administrative agencies will often have to
rely “ ‘reasonable forecasting’”” aided by
“‘educated assumptions.”” 69 Nothing in

66 Fox Television, 556 U.S. at 515; Advanced
Energy Economy Comments at 6.

67 Fox Television, 556 U.S. at 516; Advanced
Energy Economy Comments at 6-7.

68 Small Power Production and Cogeneration
Facilities—Environmental Findings; No Significant
Impact and Notice of Intent To Prepare
Environmental Impact Statement, 45 FR 23,661
(Apr. 8, 1980).

69 Sjerra Club v. FERC, 867 F.3d 1357, 1374 (D.C.
Cir. 2018) (quoting Del. Riverkeeper Network v.
FERC, 753 F.3d 1304, 1310 (D.C. Cir. 2014)).
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Order No. 872 or today’s order on rehearing
adequately explains why those techniques
could not have formed the basis for a useful
environmental review of the likely
consequences of this proceeding.

28. In addition, in a head-spinning contrast
to the Commission’s crowing over the
significance of its PURPA overhaul, the
Commission describes the changes adopted
as merely corrective and clarifying in nature
for the purposes of avoiding its
environmental review.”° In particular, the
Commission contends that “‘the changes
adopted in this final rule are required to
ensure continued future compliance of the
PURPA Regulations with PURPA, based on
the changed circumstances found by the
Commission in this final rule.” 71 In other
words, because the Commission believes that
the changes adopted are necessary to
conform with the statute, they are mere
corrective changes, which, in turn, qualifies
them for the categorical exemption from any
environmental review under NEPA, or so the
argument goes.

29. But by that logic, any Commission
action needed to comply with our various
statutory mandates—whether ““just and
reasonable” or the “public interest”—would
be deemed corrective in nature and,
therefore, excluded from environmental
review. That would seem to exempt any
future Commission action under PUPRA or
Title II of the FPA from NEPA, at least absent
a major congressional revision of those
statutes. The Commission, however, fails to
point to any evidence suggesting that is what
the Council on Environmental Quality
contemplated when it allowed for categorical
exemptions. Accordingly, I do not believe

70 Order No. 872—A, 173 FERC {61,158 at P 449.
71 Order No. 872, 172 FERC {61,041 at P 722;
Order No. 872—A, 173 FERC {61,158 at P 438.

that the Commission has demonstrated that
the significant changes made in Order No.
872 qualify for any of the existing categorical
exclusions, meaning that this significant
revision of our PURPA regulations requires
an environmental review under NEPA.

e The Way To Revise PURPA Is To Create
More Competition, Not Less

30. It didn’t have to be this way. When
Congress reformed PURPA in the 2005
Energy Policy Act amendments, it indicated
an unmistakable preference for using market
competition as the off-ramp for utilities
seeking relief from their PURPA
obligations.”2 Those reforms directed the
Commission to excuse utilities from those
obligations where QFs had non-
discriminatory access to RTO/ISO markets or
other sufficiently competitive constructs.”3

31. This record contains numerous
comments explaining how the Commission
could use those amendments as a way to
“modernize” PURPA in a manner that both
promotes actual competition and reflects
Congress’s unambiguous intent.”# For
example, in a white paper released prior to
the NOPR, the National Association of
Regulatory Utility Commissioners (NARUC)
urged the Commission to give meaning to the
2005 amendments by establishing criteria by
which a vertically integrated utility outside
of an RTO or ISO could apply to terminate
the must-purchase obligation if it conducts
sufficiently competitive solicitations for
energy and capacity.”> Other groups,

7216 U.S.C. 824a—3(m).

73 See Order No. 688, 117 FERC {61,078 at P 8.

74 See Advanced Energy Economy Comments at
13; Industrial Energy Consumers Comments at 13—
14; EPSA Comments at 16.

75 National Association of Regulatory Utility
Commissioners Supplemental Comments, Docket

including representatives of QF interests,
submitted additional comments on how an
approach along those lines might work.76
Several parties commented on those
proposals.””

32. It is a shame that the Commission has
elected to administratively gut its long-
standing PURPA implementation regime,
rather than pursuing reform rooted in PURPA
section 210(m), such as the NARUG proposal.
Although the Commission can still consider
proposals along the lines of the NARUC
approach,”8 making that approach the center
of our reforms could have produced a
durable, consensus solution to the issues
before us. I continue to believe that the way
to modernize PURPA is to promote real
competition, not to simply dismantle the
provisions that the Commission has relied on
for decades out of frustration that Congress
has repeatedly failed to repeal the statute
itself.

For these reasons, I respectfully dissent in
part.

Richard Glick,
Commissioner.

[FR Doc. 2020-26106 Filed 12—-29-20; 8:45 am]
BILLING CODE 6717-01-P

No. AD16-16-00, Attach. A, at 8 (Oct. 17, 2018);
id. (proposing the Commission’s Edgar-Allegheny
criteria as a basis for evaluating whether a proposal
was adequately competitive).

76 See, e.g., SEIA Supplemental Comments,
Docket No. AD16-16-000 (Aug. 28, 2019).

77 See, e.g., Advanced Energy Economy
Comments at 12; APPA Comments at 29; Colorado
Independent Energy Comments at 7; ELCON
Comments at 19; Public Interest Organizations
Comments at 90; SEIA Comments at 24; Xcel
Comments at 11.

78 Order No. 872, 172 FERC {61,041 at P 662.
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