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Presidential Documents

Title 3—

The President

Executive Order 13967 of December 18, 2020

Promoting Beautiful Federal Civic Architecture

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Purpose. Societies have long recognized the importance of beautiful
public architecture. Ancient Greek and Roman public buildings were de-
signed to be sturdy and useful, and also to beautify public spaces and
inspire civic pride. Throughout the Middle Ages and the Renaissance, public
architecture continued to serve these purposes. The 1309 constitution of
the City of Siena required that “[w]hoever rules the City must have the
beauty of the City as his foremost preoccupation . . . because it must provide
pride, honor, wealth, and growth to the Sienese citizens, as well as pleasure
and happiness to visitors from abroad.” Three centuries later, the great
British Architect Sir Christopher Wren declared that “public buildings [are]
the ornament of a country. [Architecture] establishes a Nation, draws people
and commerce, makes the people love their native country . . . Architecture
aims at eternity[.]”

Notable Founding Fathers agreed with these assessments and attached great
importance to Federal civic architecture. They wanted America’s public
buildings to inspire the American people and encourage civic virtue. Presi-
dent George Washington and Secretary of State Thomas Jefferson consciously
modeled the most important buildings in Washington, DC, on the classical
architecture of ancient Athens and Rome. They sought to use classical archi-
tecture to visually connect our contemporary Republic with the antecedents
of democracy in classical antiquity, reminding citizens not only of their
rights but also their responsibilities in maintaining and perpetuating its
institutions.

Washington and Jefferson personally oversaw the competitions to design
the Capitol Building and the White House. Under the direction and following
the vision of these two founders, Pierre Charles L’Enfant designed the Na-
tion’s capital as a classical city. The promise of his design for the city
was fulfilled by the 1902 McMillan Plan, which created the National Mall
and the Monumental Core as we know them.

For approximately a century and a half following America’s founding, Amer-
ica’s Federal architecture continued to be characterized by beautiful and
beloved buildings of largely, though not exclusively, classical design. Exam-
ples include the Second Bank of the United States in Philadelphia, Pennsyl-
vania, the Pioneer Courthouse in Portland, Oregon, and the Thurgood Mar-
shall United States Courthouse in New York City, New York. In Washington,
DC, classical buildings such as the White House, the Capitol Building,
the Supreme Court, the Department of the Treasury, and the Lincoln Memo-
rial have become iconic symbols of our system of government. These cher-
ished landmarks, built to endure for centuries, have become an important
part of our civic life.

In the 1950s, the Federal Government largely replaced traditional designs
for new construction with modernist ones. This practice became official
policy after the Ad Hoc Committee on Federal Office Space proposed what
became known as the Guiding Principles for Federal Architecture (Guiding
Principles) in 1962. The Guiding Principles implicitly discouraged classical
and other traditional designs known for their beauty, declaring instead that
the Government should use “‘contemporary” designs.
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The Federal architecture that ensued, overseen by the General Services Ad-
ministration (GSA), was often unpopular with Americans. The new buildings
ranged from the undistinguished to designs even GSA now admits many
in the public found unappealing. In Washington, DC, new Federal buildings
visibly clashed with the existing classical architecture. Some of these struc-
tures, such as the Hubert H. Humphrey Department of Health and Human
Services Building and the Robert C. Weaver Department of Housing and
Urban Development Building, were controversial, attracting widespread criti-
cism for their Brutalist designs.

In 1994, GSA responded to this widespread criticism that the buildings
it had been commissioning lacked distinction by establishing the Design
Excellence Program. The GSA intended that program to advance the Guiding
Principles’ mandate that Federal architecture “provide visual testimony to
the dignity, enterprise, vigor, and stability of the American Government.”
Unfortunately, the program has not met this goal.

Under the Design Excellence Program, GSA has often selected designs by
prominent architects with little regard for local input or regional aesthetic
preferences. The resulting Federal architecture sometimes impresses the ar-
chitectural elite, but not the American people who the buildings are meant
to serve. Many of these new Federal buildings are not even visibly identifiable
as civic buildings.

For example, GSA selected an architect to design the San Francisco Federal
Building who describes his designs as ‘‘art-for-art’s-sake” architecture, in-
tended primarily for architects to appreciate. While elite architects praised
the resulting building, many San Franciscans consider it one of the ugliest
structures in their city. Similarly, GSA selected a modernist architect to
design Salt Lake City’s new Federal courthouse. The architectural establish-
ment and its professional organizations praised his unique creation, but
many local residents considered it ugly and inconsistent with its sur-
roundings. In Orlando, Florida, a coalition of judges, court employees, and
civic leaders opposed GSA’s preferred modernist design for the George C.
Young Federal Courthouse. They believed it lacked the dignity a Federal
courthouse should embody. The GSA nonetheless imposed this design over
their objections.

With a limited number of exceptions, such as the Tuscaloosa Federal Building
and Courthouse and the Corpus Christi Federal Courthouse, the Federal
Government has largely stopped building beautiful buildings. In Washington,
DC, Federal architecture has become a discordant mixture of classical and
modernist designs.

It is time to update the policies guiding Federal architecture to address
these problems and ensure that architects designing Federal buildings serve
their clients, the American people. New Federal building designs should,
like America’s beloved landmark buildings, uplift and beautify public spaces,
inspire the human spirit, ennoble the United States, command respect from
the general public, and, as appropriate, respect the architectural heritage
of a region. They should also be visibly identifiable as civic buildings
and should be selected with input from the local community.

Classical and other traditional architecture, as practiced both historically
and by today’s architects, have proven their ability to meet these design
criteria and to more than satisfy today’s functional, technical, and sustainable
needs. Their use should be encouraged instead of discouraged.

Encouraging classical and traditional architecture does not exclude using
most other styles of architecture, where appropriate. Care must be taken,
however, to ensure that all Federal building designs command respect of
the general public for their beauty and visual embodiment of America’s
ideals.
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Sec. 2. Policy. (a) Applicable Federal public buildings should uplift and
beautify public spaces, inspire the human spirit, ennoble the United States,
and command respect from the general public. They should also be visually
identifiable as civic buildings and, as appropriate, respect regional architec-
tural heritage. Architecture—with particular regard for traditional and clas-
sical architecture—that meets the criteria set forth in this subsection is
the preferred architecture for applicable Federal public buildings. In the
District of Columbia, classical architecture shall be the preferred and default
architecture for Federal public buildings absent exceptional factors necessi-
tating another kind of architecture.

(b) Where the architecture of applicable Federal public buildings diverges
from the preferred architecture set forth in subsection (a) of this section,
great care and consideration must be taken to choose a design that commands
respect from the general public and clearly conveys to the general public
the dignity, enterprise, vigor, and stability of America’s system of self-
government.

(c) When renovating, reducing, or expanding applicable Federal public
buildings that do not meet the criteria set forth in subsection (a) of this
section, the feasibility and potential expense of building redesign to meet
those criteria should be examined. Where feasible and economical, such
redesign should be given substantial consideration, especially with regard
to the building’s exterior.

(d) GSA should seek input from the future users of applicable public
buildings and the general public in the community where such buildings
will be located before selecting an architectural firm or design style.

Sec. 3. Definitions. For the purposes of this order:
(a) “Applicable Federal public building”” means:
(i) all Federal courthouses and agency headquarters;

(ii) all Federal public buildings in the District of Columbia; and

(iii) all other Federal public buildings that cost or are expected to cost
more than $50 million in 2020 dollars to design, build, and finish, but
does not include infrastructure projects or land ports of entry.

(b) “Brutalist” means the style of architecture that grew out of the early
20th-century modernist movement that is characterized by a massive and
block-like appearance with a rigid geometric style and large-scale use of
exposed poured concrete.

(c) “Classical architecture” means the architectural tradition derived from
the forms, principles, and vocabulary of the architecture of Greek and Roman
antiquity, and as later developed and expanded upon by such Renaissance
architects as Alberti, Brunelleschi, Michelangelo, and Palladio; such Enlight-
enment masters as Robert Adam, John Soane, and Christopher Wren; such
19th-century architects as Benjamin Henry Latrobe, Robert Mills, and Thomas
U. Walter; and such 20th-century practitioners as Julian Abele, Daniel
Burnham, Charles F. McKim, John Russell Pope, Julia Morgan, and the
firm of Delano and Aldrich. Classical architecture encompasses such styles
as Neoclassical, Georgian, Federal, Greek Revival, Beaux-Arts, and Art Deco.

(d) “Deconstructivist” means the style of architecture generally known
as ‘“‘deconstructivism” that emerged during the late 1980s that subverts
the traditional values of architecture through such features as fragmentation,
disorder, discontinuity, distortion, skewed geometry, and the appearance
of instability.

(e) “General public” means members of the public who are not:

(i) artists, architects, engineers, art or architecture critics, instructors or
professors of art or architecture, or members of the building industry;
or

(ii) affiliated with any interest group, trade association, or any other organi-
zation whose membership is financially affected by decisions involving
the design, construction, or remodeling of public buildings.
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(f) “Officer” has the meaning given that term in section 2104 of title
5, United States Code.

(g) “Public building” has the meaning given that term in section 3301(a)(5)
of title 40, United States Code.

(h) “Traditional architecture” includes classical architecture, as defined
herein, and also includes the historic humanistic architecture such as Gothic,
Romanesque, Pueblo Revival, Spanish Colonial, and other Mediterranean
styles of architecture historically rooted in various regions of America.

(i) “2020 dollars” means dollars adjusted for inflation using the Bureau
of Economic Analysis’s Gross Domestic Product price deflator and using
2020 as the base year.

Sec. 4. President’s Council on Improving Federal Civic Architecture. (a)
There is hereby established the President’s Council on Improving Federal
Civic Architecture (Council).

(b) The Council shall be composed of:
i) all of the members of the Commission of Fine Arts;

ii) the Secretary of the Commission of Fine Arts;

iii) the Architect of the Capitol;

iv) the Commissioner of the GSA Public Building Service;
v) the Chief Architect of GSA;

vi) other officers or employees of the Federal Government as the President
may, from time to time, designate; and

(
(
(
(
(
(

(vii) up to 20 additional members appointed by the President from among
citizens from outside the Federal Government to provide diverse perspec-
tives on the matters falling under the Council’s jurisdiction.

(c) The Council shall be chaired by a member of the Commission of
Fine Arts designated by the President. The Chair may designate a vice-
chair and may establish subcommittees.

(d) The members of the Council shall serve without compensation for
their work on the Council. However, members of the Council, while engaged
in the work of the Council, may receive travel expenses, including per
diem in lieu of subsistence, as authorized by law for persons serving intermit-
tently in the government service, pursuant to sections 5701 through 5707
of title 5, United States Code.

(e) To the extent permitted by law and within existing appropriations,
the Administrator of General Services (Administrator) shall provide such
funding and administrative and technical support as the Council may require.
The Administrator shall, to the extent permitted by law, direct GSA staff
to provide any relevant information the Council requests and may detail
such staff to aid the work of the Council, at the request of the Council.

(f) Insofar as the Federal Advisory Committee Act, as amended (5 U.S.C.
App.), may apply to the Council, any functions of the President under
that Act, except that of reporting to the Congress under section 6 of that
Act, shall be performed by the Administrator in accordance with the guide-
lines and procedures established by the Administrator.
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(g) The Council shall terminate on September 30, 2021, unless extended
by the President. Members appointed under subsections (b)(vi) and (b)(vii)
of this section shall serve until the Council terminates and shall not be
removed except for inefficiency, neglect of duty, or malfeasance.

Sec. 5. Responsibilities of the Council. The Council shall:

(a) submit a report to the Administrator, recommending updates to GSA’s
policies and procedures to incorporate the policies of section 2 of this
order and advance the purposes of this order. The report shall explain
how the recommended changes accomplish these purposes. The report shall
be submitted prior to September 30, 2021.

(b) recommend to the Administrator changes to GSA policies for situations
in which the agency participates in a design selection pursuant to the
Commemorative Works Act (chapter 89 of title 40, United States Code),
in furtherance of the purposes of this order and consistent with applicable
law.

Sec. 6. Agency Actions. (a) The Administrator shall adhere to the policies
set forth in section 2 of this order.

(b) In the event the Administrator proposes to approve a design for a
new applicable Federal public building that diverges from the preferred
architecture set forth in subsection 2(a) of this order, including Brutalist
or Deconstructivist architecture or any design derived from or related to
these types of architecture, the Administrator shall notify the President
through the Assistant to the President for Domestic Policy not less than
30 days before GSA could reject such design without incurring substantial
expenditures. Such notification shall set forth the reasons the Administrator
proposes to approve such design, including:

(i) a detailed explanation of why the Administrator believes selecting

such design is justified, with particular focus on whether such design

is as beautiful and reflective of the dignity, enterprise, vigor, and stability
of the American system of self-government as alternative designs of com-
parable cost using preferred architecture;

(ii) the total expected cost of adopting the proposed design, including
estimated maintenance and replacement costs throughout its expected
lifecycle; and

(iii) a description of the designs using preferred architecture seriously
considered for such project and the total expected cost of adopting such
designs, including estimated maintenance and replacement costs through-
out their expected lifecycles.

Sec. 7. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.
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(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
December 18, 2020.

[FR Doc. 2020-28605
Filed 12-22-20; 8:45 am]
Billing code 3295-F1-P
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Executive Order 13968 of December 18, 2020

Promoting Redemption of Savings Bonds

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Purpose. Since 1935, the Department of the Treasury (Department)
has issued savings bonds to the American public. Backed by the full faith
and credit of the United States Government, these bonds are extremely
safe investments that were designed to be accessible even to inexperienced
investors. Indeed, over the years, savings bonds have proved to be a popular
birthday or graduation gift, helping introduce younger Americans to the
rewards of investing in our country’s future. Among other things, savings
bonds provided the United States with a critical source of financing during
World War II

By law, savings bonds never expire, and there is no deadline for owners
to redeem them. It is currently estimated that more than 75 million matured
savings bonds, issued as far back as 1935, remain unredeemed. The total
value of these unredeemed savings bonds is approximately $27 billion.

Above and beyond any legal requirements applicable to savings bonds, the
Department should take all appropriate action to make sure that those Ameri-
cans who invested in the future success of their country have the opportunity
to receive the remuneration to which they are lawfully entitled. Under
my Administration, the Department has already undertaken significant meas-
ures to reunite matured savings bonds with their rightful owners. For exam-
ple, the Department in 2019 released an online tool known as ‘“Treasury
Hunt” to help individuals determine if they are the owners of matured
unredeemed savings bonds. This order is the next step in ensuring that
owners of matured savings bonds have a full opportunity to redeem their

bonds.

Sec. 2. Updating Records. The Department shall work to digitize and make
electronically searchable sufficient information to identify the registered
owner of any matured unredeemed savings bond, including the name and
registered address of such owner and of any registered beneficiaries. In
particular, the Department shall complete its ongoing pilot project to assess
the feasibility and cost of digitizing and making these records searchable
and accessible, which is being carried out in conjunction with multiple
vendors, before the end of calendar year 2020. If the pilot project is successful,
a vendor shall be selected to begin digitizing savings bond records. When
digitizing records, the Department shall, to the extent feasible, focus first
on the bond-issuance years that represent the highest percentage of matured
unredeemed debt.

Sec. 3. Information Accessibility. Within 30 days of beginning to receive
data from the digitization of records described in section 2 of this order,
the Department shall incorporate into the data accessible through Treasury
Hunt information collected from the digitized records, in a secure manner
and consistent with applicable law, including the Privacy Act. The Depart-
ment shall work to ensure that this information can be used through Treasury
Hunt to help individuals determine if they are the owners of matured
unredeemed savings bonds.

Sec. 4. Customer Research. The Department shall conduct customer research
to determine why individuals do not redeem savings bonds upon maturity,
any barriers individuals encounter when they do attempt to redeem their



83746 Federal Register/Vol. 85, No. 247/Wednesday, December 23, 2020/ Presidential Documents

[FR Doc. 2020-28606
Filed 12—-22-20; 8:45 am]
Billing code 3295-F1-P

bonds, and the feasibility of modifying redemption methods or developing
alternative redemption methods in order to mitigate, overcome, or avoid
any such barriers.

Sec. 5. Collaboration with States. The Department shall engage with States
and State associations to obtain additional data and information to help
the Department identify owners of unredeemed bonds, to learn best practices
employed by the States regarding the redemption of mature bonds, and
to encourage the States to add direct links to Treasury Hunt to States’
unclaimed property websites or other appropriate State publications or infor-
mation portals.

Sec. 6. Public Reporting. Within 6 months of the date of this order, the
Secretary of the Treasury shall publish a report on actions and initiatives
undertaken by the Department to implement this order.

Sec. 7. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department, agency, or
the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
December 18, 2020.
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FEDERAL RESERVE SYSTEM

12 CFR Part 228
[Regulation BB; Docket No. R—1735]
RIN 7100-AGO05

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 345
RIN 3064—-AF68

Community Reinvestment Act
Regulations

AGENCY: Board of Governors of the
Federal Reserve System (Board); Federal
Deposit Insurance Corporation (FDIC).
ACTION: Joint final rule; technical
amendment.

SUMMARY: The Board and the FDIC
(collectively, the Agencies) are
amending their Community
Reinvestment Act (CRA) regulations to
adjust the asset-size thresholds used to
define “small bank” and “‘intermediate
small bank.” As required by the CRA
regulations, the adjustment to the
threshold amount is based on the
annual percentage change in the
Consumer Price Index for Urban Wage
Earners and Clerical Workers (CPI-W).
DATES: Effective Date: January 1, 2021.
FOR FURTHER INFORMATION CONTACT:

Board: Amal S. Patel, Counsel, (202)
912-7879, or Cathy Gates, Senior Project
Manager, (202) 452—2099, Division of
Consumer and Community Affairs; or
Gavin L. Smith, Senior Counsel, (202)
452-3474, Legal Division, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue NW, Washington, DC 20551.
For users of Telecommunications
Device for the Deaf (TDD) contact (202)
263—4869.

FDIC: Patience R. Singleton, Senior
Policy Analyst, Supervisory Policy
Branch, Division of Depositor and
Consumer Protection, (202) 898—6859;
or Richard M. Schwartz, Counsel, Legal

Division, (202) 898—7424, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

SUPPLEMENTARY INFORMATION:

Background and Description of the
Joint Final Rule

The Agencies’ CRA regulations
establish CRA performance standards
for small and intermediate small banks.
The CRA regulations define small and
intermediate small banks by reference to
asset-size criteria expressed in dollar
amounts, and they further require the
Agencies to publish annual adjustments
to these dollar figures based on the year-
to-year change in the average of the
CPI-W, not seasonally adjusted, for each
12-month period ending in November,
with rounding to the nearest million. 12
CFR 228.12(u)(2) and 345.12(u)(2). This
adjustment formula was first adopted
for CRA purposes by the Board, the
Office of the Comptroller of the
Currency (OCC), and the FDIC on
August 2, 2005, effective September 1,
2005. 70 FR 44256 (Aug. 2, 2005). At
that time, the Agencies noted that the
&CPI-W is also used in connection with
other federal laws, such as the Home
Mortgage Disclosure Act. See 12 U.S.C.
2808; 12 CFR 1003.2. On March 22,
2007, and effective July 1, 2007, the
former Office of Thrift Supervision
(OTS), the agency then responsible for
regulating savings associations, adopted
an annual adjustment formula
consistent with that of the other federal
banking agencies in its CRA rule
previously set forth at 12 CFR part 563e.
72 FR 13429 (Mar. 22, 2007).

Pursuant to the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (Dodd-Frank Act),? effective July 21,
2011, CRA rulemaking authority for
federal and state savings associations
was transferred from the OTS to the
OCC, and the OCC subsequently
republished, at 12 CFR part 195, the
CRA regulations applicable to those
institutions.2 In addition, the Dodd-
Frank Act transferred responsibility for
supervision of savings and loan holding
companies and their non-depository
subsidiaries from the OTS to the Board,
and the Board subsequently amended its

1Public Law 111-203, 124 Stat. 1376 (2010).
2 See OCC interim final rule, 76 FR 48950 (Aug.
9, 2011).

CRA regulation to reflect this transfer of
supervisory authority.3

On May 20, 2020, the OCC issued a
CRA final rule establishing a revised
CRA regulatory framework ¢ and has
determined that it will adjust the asset-
size criteria for institutions that are
subject to OCC-issued CRA regulations,
including national banks and federal
and state savings associations, by a
means separate from this rulemaking
process.

The threshold for small banks was
revised most recently in December 2019
and became effective January 1, 2020. 84
FR 71738 (Dec. 30, 2019). The current
CRA regulations provide that banks that,
as of December 31 of either of the prior
two calendar years, had assets of less
than $1.305 billion are small banks.
Small banks with assets of at least $326
million as of December 31 of both of the
prior two calendar years and less than
$1.305 billion as of December 31 of
either of the prior two calendar years are
intermediate small banks. 12 CFR
228.12(u)(1) and 345.12(u)(1). This joint
final rule revises these thresholds.

During the 12-month period ending
November 2020, the CPI-W increased
by 1.29 percent. As a result, the
Agencies are revising 12 CFR
228.12(u)(1) and 345.12(u)(1) to make
this annual adjustment. Beginning
January 1, 2021, banks that, as of
December 31 of either of the prior two
calendar years, had assets of less than
$1.322 billion are small banks. Small
banks with assets of at least $330
million as of December 31 of both of the
prior two calendar years and less than
$1.322 billion as of December 31 of
either of the prior two calendar years are
intermediate small banks. The Agencies
also publish current and historical asset-
size thresholds on the website of the
Federal Financial Institutions
Examination Council at http:/}

www.ffiec.gov/cra/l

Administrative Procedure Act and
Effective Date

Under 5 U.S.C. 553(b)(B) of the
Administrative Procedure Act (APA), an
agency may, for good cause, find (and
incorporate the finding and a brief

3 See Board interim final rule, 76 FR 56508 (Sept.
13, 2011).

485 FR 34734 (June 5, 2020). The final rule is
effective October 1, 2020. Institutions subject to the
final rule must comply with its provisions by
October 1, 2020, January 1, 2023, or January 1,
2024, as applicable. Id. at 34784.
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statement of reasons therefore in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.

The amendments to the regulations to
adjust the asset-size thresholds for small
and intermediate small banks result
from the application of a formula
established by a provision in the
respective CRA regulations that the
Agencies previously published for
comment. See 70 FR 12148 (Mar. 11,
2005), 70 FR 44256 (Aug. 2, 2005), 71
FR 67826 (Nov. 24, 2006), and 72 FR
13429 (Mar. 22, 2007). As a result,
§§228.12(u)(1) and 345.12(u)(1) of the
Agencies’ respective CRA regulations
are amended by adjusting the asset-size
thresholds as provided for in
§§228.12(u)(2) and 345.12(u)(2).

Accordingly, the Agencies’ rules
provide no discretion as to the
computation or timing of the revisions
to the asset-size criteria. For this reason,
the Agencies have determined that
publishing a notice of proposed
rulemaking and providing opportunity
for public comment are unnecessary.

The effective date of this joint final
rule is January 1, 2021. Under 5 U.S.C.
553(d)(3) of the APA, the required
publication or service of a substantive
rule shall be made not less than 30 days
before its effective date, except, among
other things, as provided by the agency
for good cause found and published
with the rule. Because this rule adjusts
asset-size thresholds consistent with the
procedural requirements of the CRA
rules, the Agencies conclude that it is
not substantive within the meaning of
the APA’s delayed effective date
provision. Moreover, the Agencies find
that there is good cause for dispensing
with the delayed effective date
requirement, even if it applied, because
their current rules already provide
notice that the small and intermediate
small asset-size thresholds will be
adjusted as of December 31 based on 12-
month data as of the end of November
each year.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
does not apply to a rulemaking when a
general notice of proposed rulemaking
is not required. 5 U.S.C. 603 and 604.
As noted previously, the Agencies have
determined that it is unnecessary to
publish a general notice of proposed
rulemaking for this joint final rule.
Accordingly, the RFA’s requirements
relating to an initial and final regulatory
flexibility analysis do not apply.

Paperwork Reduction Act of 1995

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3521) states that no
agency may conduct or sponsor, nor is
the respondent required to respond to,
an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The Agencies have determined
that this final rule does not create any
new, or revise any existing, collections
of information pursuant to the
Paperwork Reduction Act.
Consequently, no information collection
request will be submitted to the OMB
for review.

Riegle Community Development and
Regulatory Improvement Act of 1994

Section 302 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (RCDRIA) (12
U.S.C. 4802) requires that each Federal
banking agency, in determining the
effective date and administrative
compliance requirements for new
regulations that impose additional
reporting, disclosure, or other
requirements on insured depository
institutions (IDIs), consider, consistent
with principles of safety and soundness
and the public interest, any
administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations.? In
addition, new regulations and
amendments to regulations that impose
additional reporting, disclosures, or
other new requirements on IDIs
generally must take effect on the first
day of a calendar quarter that begins on
or after the date on which the
regulations are published in final form.®

Because the final rule does not
impose additional reporting, disclosure,
or other requirements on IDIs, section
302 of RCDRIA does not apply.
Nevertheless, the requirements of
section 302 of RCDRIA, and the
administrative burdens and benefits of
the final rule, were considered as part
of the overall rulemaking process.

Congressional Review Act
FDIC

For purposes of Congressional Review
Act, the OMB makes a determination as
to whether a final rule constitutes a
“major” rule.” If a rule is deemed a
“major rule”” by the OMB, the
Congressional Review Act generally

512 U.S.C 4802(a).
612 U.S.C 4802(b).
75 U.S.C. 801 et seq.

provides that the rule may not take
effect until at least 60 days following its
publication.8

The Congressional Review Act defines
a “major rule” as any rule that the
Administrator of the Office of
Information and Regulatory Affairs of
the OMB finds has resulted in or is
likely to result in—(A) an annual effect
on the economy of $100,000,000 or
more; (B) a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions, or (C) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.? As required by the
Congressional Review Act, the FDIC
will submit the final rule and other
appropriate reports to Congress and the
Government Accountability Office for
review.

List of Subjects

12 CFR Part 228

Banks, Banking, Community
development, Credit, Investments,
Reporting and recordkeeping
requirements.

12 CFR Part 345

Banks, Banking, Community
development, Credit, Investments,
Reporting and recordkeeping
requirements.

Federal Reserve System
12 CFR Chapter II

For the reasons set forth in the
common preamble, the Board of
Governors of the Federal Reserve
System amends part 228 of chapter II of
title 12 of the Code of Federal
Regulations as follows:

PART 228—COMMUNITY
REINVESTMENT (REGULATION BB)

m 1. The authority citation for part 228
continues to read as follows:

Authority: 12 U.S.C. 321, 325, 1828(c),
1842, 1843, 1844, and 2901 et seq.

m 2. Section 228.12 is amended by

revising paragraph (u)(1) to read as
follows:

§228.12 Definitions.
* * * * *
(u) * * * (1) Definition. Small bank
means a bank that, as of December 31
of either of the prior two calendar years,

85 U.S.C. 801(a)(3).
95 U.S.C. 804(2).
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had assets of less than $1.322 billion.
Intermediate small bank means a small
bank with assets of at least $330 billion
as of December 31 of both of the prior
two calendar years and less than $1.322
billion as of December 31 of either of the
prior two calendar years.

* * * * *

Federal Deposit Insurance Corporation
12 CFR Chapter III

Authority and Issuance

For the reasons set forth in the
common preamble, the Board of
Directors of the Federal Deposit
Insurance Corporation amends part 345
of chapter III of title 12 of the Code of
Federal Regulations to read as follows:

PART 345—COMMUNITY
REINVESTMENT

m 3. The authority citation for part 345
continues to read as follows:

Authority: 12 U.S.C. 1814-1817, 1819—
1820, 1828, 1831u and 2901-2908, 3103—
3104, and 3108(a).

m 4. Section 345.12 is amended by
revising paragraph (u)(1) to read as
follows:

§345.12 Definitions.

* * * * *

(u) * * * (1) Definition. Small bank
means a bank that, as of December 31
of either of the prior two calendar years,
had assets of less than $1.322 billion.
Intermediate small bank means a small
bank with assets of at least $330 million
as of December 31 of both of the prior
two calendar years and less than $1.322
billion as of December 31 of either of the
prior two calendar years.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority.

Ann E. Misback,
Secretary of the Board.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on December 15,
2020.

James P. Sheesley,

Assistant Executive Secretary.

[FR Doc. 2020-28116 Filed 12—22-20; 8:45 am]
BILLING CODE 6210-01-P; 4810-33-P; 6714-01-P

FARM CREDIT ADMINISTRATION

12 CFR Part 615

RIN 3052-AD35

Organization; Funding and Fiscal
Affairs, Loan Policies and Operations,
and Funding Operations; Investment
Eligibility

AGENCY: Farm Credit Administration.
ACTION: Notification of effective date.

SUMMARY: The Farm Credit
Administration (FCA or we) issued a
final rule that amends its investment
regulations to authorize Farm Credit
System (FCS or System) associations to
purchase in the secondary market and
hold as investments, portions of loans
that non-FCS lenders originate, and that
the United States Department of
Agriculture (USDA) fully and
unconditionally guarantees or insures as
to the timely payment of principal and
interest. In accordance with statute, the
effective date of the final rule is no
earlier than 30 days from the date of
publication in the Federal Register
during which either or both House of
Congress are in session.
DATES: The final rule regulation
amending 12 CFR part 615 published on
October 6, 2020 (85 FR 62945), and
corrected on November 6, 2020 (85 FR
62949), is effective as of December 23,
2020.
FOR FURTHER INFORMATION CONTACT:
Technical information: David J.
Lewandrowski, Senior Policy Analyst,
Finance & Capital Market Team, Office
of Regulatory Policy, (703) 883—4414,

TTY (703) 883-4056,

Legal information: Richard A. Katz,
Senior Counsel, Office of General
Counsel, (703) 883-4020, TTY (703)

883-4056,

SUPPLEMENTARY INFORMATION: On August
13, 2020, the FCA issued a final rule
that amended § 615.5140(b) so FCS
associations are authorized to purchase
in the secondary market and hold as
investments, portions of loans that non-
System lenders originate, and the USDA
fully and unconditionally guarantees as
to the payment of principal and interest.
The final rule was published in the
Federal Register on October 6, 2020.

In accordance with 12 U.S.C.
2252(c)(1), the effective date of the final
rule is no earlier than 30 days from the
date of publication in the Federal
Register during which either or both
Houses of Congress are in session. Based
on the records of the sessions of
Congress, the effective date of the
regulation is December 23, 2020.

Dated: December 7, 2020.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2020-27144 Filed 12—-22-20; 8:45 am]
BILLING CODE 6705-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1022

Fair Credit Reporting Act Disclosures

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official
interpretation.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is issuing
this final rule amending an appendix for
Regulation V, which implements the
Fair Credit Reporting Act (FCRA). The
Bureau is required to calculate annually
the dollar amount of the maximum
allowable charge for disclosures by a
consumer reporting agency to a
consumer pursuant to FCRA section
609; this final rule establishes the
maximum allowable charge for the 2021
calendar year.

DATES: This final rule is effective
January 1, 2021.

FOR FURTHER INFORMATION CONTACT:
Willie Williams, Paralegal Specialist;
Rachel Ross, Attorney-Advisor; Office of
Regulations, at (202) 435-7700. If you
require this document in an alternative
electronic format, please contact
|Accessibility@cfpb.gov]
SUPPLEMENTARY INFORMATION: The
Bureau is amending appendix O for
Regulation V, which implements the
FCRA, to establish the maximum
allowable charge for disclosures by a
consumer reporting agency to a
consumer for 2021. The maximum
allowable charge will be $13.00 for
2021.

I. Background

Under section 609 of the FCRA, a
consumer reporting agency must, upon
a consumer’s request, disclose to the
consumer information in the consumer’s
file.1 Section 612(a) of the FCRA gives
consumers the right to a free file
disclosure upon request once every 12
months from the nationwide consumer
reporting agencies and nationwide
specialty consumer reporting agencies.?2
Section 612 of the FCRA also gives
consumers the right to a free file
disclosure under certain other, specified

115 U.S.C. 1681g.
215 U.S.C. 1681j(a).
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circumstances.® Where the consumer is
not entitled to a free file disclosure,
section 612(f)(1)(A) of the FCRA
provides that a consumer reporting
agency may impose a reasonable charge
on a consumer for making a file
disclosure. Section 612(f)(1)(A) of the
FCRA provides that the charge for such
a disclosure shall not exceed $8.00 and
shall be indicated to the consumer
before making the file disclosure.4

Section 612(f)(2) of the FCRA also
states that the $8.00 maximum amount
shall increase on January 1 of each year,
based proportionally on changes in the
Consumer Price Index, with fractional
changes rounded to the nearest fifty
cents.5 Such increases are based on the
Consumer Price Index for All Urban
Consumers (CPI-U), which is the most
general Consumer Price Index and
covers all urban consumers and all
items.

II. Adjustment

For 2021, the ceiling on allowable
charges under section 612(f) of the
FCRA will be $13.00, an increase of fifty
cents from 2020. The Bureau is using
the $8.00 amount set forth in section
612(f)(1)(A)(i) of the FCRA as the
baseline for its calculation of the
increase in the ceiling on reasonable
charges for certain disclosures made
under section 609 of the FCRA. Since
the effective date of section 612(a) was
September 30, 1997, the Bureau
calculated the proportional increase in
the CPI-U from September 1997 to
September 2020. The Bureau then
determined what modification, if any,
from the original base of $8.00 should
be made effective for 2021, given the
requirement that fractional changes be
rounded to the nearest fifty cents.

Between September 1997 and
September 2020, the CPI-U increased by
61.464 percent from an index value of
161.2 in September 1997 to a value of
260.28 in September 2020. An increase
of 61.464 percent in the $8.00 base
figure would lead to a figure of $12.92.
However, because the statute directs
that the resulting figure be rounded to
the nearest $0.50, the maximum
allowable charge is $13.00. The Bureau
therefore determines that the maximum
allowable charge for the year 2021 will
increase to $13.00.

315 U.S.C. 1681j(b)-(d). The maximum allowable
charge announced by the Bureau does not apply to
requests made under section 612(a)—(d) of the
FCRA. The charge does apply when a consumer
who orders a file disclosure has already received a
free annual file disclosure and does not otherwise
qualify for an additional free file disclosure.

415 U.S.C. 1681j(f)(1)(A).

515 U.S.C. 1681j(f)(2).

III. Procedural Requirements
A. Administrative Procedure Act

Under the Administrative Procedure
Act (APA), notice and opportunity for
public comment are not required if the
Bureau finds that notice and public
comment are impracticable,
unnecessary, or contrary to the public
interest.6 Pursuant to this final rule, in
Regulation V, appendix O is amended to
update the maximum allowable charge
for 2021 under section 612(f). The
amendments in this final rule are
technical and non-discretionary, as they
merely apply the method previously
established in Regulation V for
determining adjustments to the
thresholds. For these reasons, the
Bureau has determined that publishing
a notice of proposed rulemaking and
providing opportunity for public
comment are unnecessary. The
amendments therefore are adopted in
final form.

Section 553(d) of the APA generally
requires publication of a final rule not
less than 30 days before its effective
date, except (1) a substantive rule which
grants or recognizes an exemption or
relieves a restriction; (2) interpretive
rules and statements of policy; or (3) as
otherwise provided by the agency for
good cause found and published with
the rule. 5 U.S.C. 553(d). At a minimum,
the Bureau believes the amendments
made by this rule fall under the third
exception to section 553(d). The Bureau
finds that there is good cause to make
this rule effective on January 1, 2021.
The amendments made by this rule are
technical and non-discretionary, and
apply the method previously
established in the Bureau’s regulations
for automatic adjustments to the

threshold.
B. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis.”

C. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995,8 the Bureau
reviewed this final rule. No collections
of information pursuant to the
Paperwork Reduction Act are contained
in the final rule.

D. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Bureau

65 U.S.C. 553(b)(B).
75 U.S.C. 603(a), 604(a).
844 U.S.C. 3506; 5 CFR part 1320.

will submit a report containing this rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the United
States prior to the rule taking effect. The
Office of Information and Regulatory
Affairs (OIRA) has designated this rule
as not a “major rule”” as defined by 5
U.S.C. 804(2).

IV. Signing Authority

The Acting Associate Director for
Research, Markets and Regulations, Dan
S. Sokolov, having reviewed and
approved this document, is delegating
the authority to electronically sign this
document to Grace Feola, a Bureau
Federal Register Liaison, for purposes of
publication in the Federal Register.

List of Subjects in 12 CFR Part 1022

Banks, banking, Consumer protection,
Credit unions, Holding companies,
National banks, Privacy, Reporting and
recordkeeping requirements, Savings
associations.

Authority and Issuance

For the reasons set forth in the
preamble, the Bureau amends
Regulation V, 12 CFR part 1022, as set
forth below:

PART 1022—FAIR CREDIT
REPORTING (REGULATION V)

m 1. The authority citation for part 1022
continues to read as follows:

Authority: 12 U.S.C. 5512, 5581; 15 U.S.C.
1681a, 1681b, 1681c, 1681c—1, 1681e, 1681g,
1681i, 1681j, 1681m, 1681s, 1681s—2, 1681s—
3, and 1681t; Sec. 214, Pub. L. 108-159, 117
Stat. 1952.

m 2. Appendix O is revised to read as
follows:

Appendix O to Part 1022—Reasonable
Charges for Certain Disclosures

Section 612(f) of the FCRA, 15 U.S.C.
1681j(f), directs the Bureau to increase the
maximum allowable charge a consumer
reporting agency may impose for making a
disclosure to the consumer pursuant to
section 609 of the FCRA, 15 U.S.C. 1681g, on
January 1 of each year, based proportionally
on changes in the Consumer Price Index,
with fractional changes rounded to the
nearest fifty cents. The Bureau will publish
notice of the maximum allowable charge
each year by amending this appendix. For
calendar year 2021, the maximum allowable
charge is $13.00. For historical purposes:

1. For calendar year 2012, the maximum
allowable disclosure charge was $11.50.

2. For calendar year 2013, the maximum
allowable disclosure charge was $11.50.

3. For calendar year 2014, the maximum
allowable disclosure charge was $11.50.

4. For calendar year 2015, the maximum
allowable disclosure charge was $12.00.
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5. For calendar year 2016, the maximum
allowable disclosure charge was $12.00.

6. For calendar year 2017, the maximum
allowable disclosure charge was $12.00.

7. For calendar year 2018, the maximum
allowable disclosure charge was $12.00.

8. For calendar year 2019, the maximum
allowable disclosure charge was $12.50.

9. For calendar year 2020, the maximum
allowable disclosure charge was $12.50.

10. For calendar year 2021, the maximum
allowable disclosure charge is $13.00.

Dated: December 18, 2020.
Grace Feola,

Federal Register Liaison, Bureau of Consumer
Financial Protection.

[FR Doc. 2020-28409 Filed 12-22-20; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0841; Product
Identifier 2020-NM-087-AD; Amendment
39-21366; AD 2020-26—-11]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus SAS Model A300 F4-605R
airplanes and Model A310-324
airplanes. This AD was prompted by a
report that certain emergency locator
transmitter (ELT) lithium batteries lack
protection against current injection.
This AD requires modification of the
airplane circuit connecting the ELT
battery, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
The FAA is issuing this AD to address
the unsafe condition on these products.
DATES: This AD is effective January 27,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 27, 2021.

ADDRESSES: For material incorporated
by reference (IBR) in this AD, contact
the EASA, Konrad-Adenauer-Ufer 3,
50668 Cologne, Germany; phone: +49
221 8999 000; email: [EDsé
easa.europa.eu] internet:
www.easa.europa.eu| You may find this
IBR material on the EASA website at
lhttps://ad.easa.europa.eu] You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this

material at the FAA, call 206-231-3195.

It is also available in the AD docket on
the internet at [https:/}
www.regulations.goy by searching for
and locating Docket No. FAA-2020—
0841.

Examining the AD Docket

You may examine the AD docket on
the internet at [https:/}
www.regulations.goy by searching for
and locating Docket No. FAA-2020—
0841; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
phone and fax: 206—231-3225; email:
dan.rodina@faa.gov]

SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0108, dated May 14, 2020 (EASA
AD 2020-0108) (also referred to as the
Mandatory Continuing Airworthiness
Information, or the MCAI), to correct an
unsafe condition for certain Airbus SAS
Model A300-600 series airplanes and
Model A310 series airplanes.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 by adding an AD that would
apply to certain Airbus SAS Model
A300 F4-605R airplanes and Model
A310-324 airplanes. The NPRM
published in the Federal Register on
September 16, 2020 (85 FR 57802). The
NPRM was prompted by a report that
certain ELT lithium batteries lack
protection against current injection. The
NPRM proposed to require modification
of the airplane circuit connecting the
ELT battery, as specified in a EASA AD.

The FAA is issuing this AD to address
ELT lithium batteries lacking protection
against current injection, which could
induce a local battery fire, even after a
significant delay, and could result in
damage to the airplane and injury to
occupants. See the MCAI for additional
background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

EASA AD 2020-0108 describes
procedures for modification of the
airplane circuit connecting the ELT
battery by installing a diode. This
material is reasonably available because
the interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 6 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
2 work-hours X $85 Per hour = $170 ....cuiiiiiieceeee e $50 $220 $1,320
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According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all known costs in the cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment
Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2020-26-11 Airbus SAS: Amendment 39—
21366; Docket No. FAA-2020-0841;
Product Identifier 2020-NM—-087-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective January 27, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to the Airbus SAS
airplanes identified in paragraphs (c)(1) and
(2) of this AD, certificated in any category, as
identified in European Union Aviation Safety
Agency (EASA) AD 2020-0108, dated May
14, 2020 (“EASA AD 2020-0108").

(1) Model A300 F4-605R airplanes.

(2) Model A310-324 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 25, Equipment/furnishings.

(e) Reason

This AD was prompted by a report that
certain emergency locator transmitter (ELT)
lithium batteries lack protection against
current injection. The FAA is issuing this AD
to address ELT lithium batteries lacking
protection against current injection, which
could induce a local battery fire, even after
a significant delay, and could result in
damage to the airplane and injury to
occupants.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2020-0108.

(h) Exceptions to EASA AD 2020-0108

(1) Where EASA AD 2020-0108 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2020-0108 does not apply to this AD.

(3) Where paragraph (1) of EASA AD 2020—
0108 specifies to “modify the airplane,” the
modification includes the testing required in
paragraph 3.E. of the Accomplishment
Instructions of the service information
specified in paragraph (1) of EASA AD 2020—
0108.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to:
[730-AMOC@faa.gov] Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraphs (i)(2) and (h)(3) of
this AD, if any service information contains
procedures or tests that are identified as RG,
those procedures and tests must be done to
comply with this AD; any procedures or tests
that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; phone and fax:
206-231-3225; email: dan.rodina@faa.govl|

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2020-0108, dated May 14, 2020.

(ii) [Reserved]

(3) For EASA AD 2020-0108, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999 000;
email: [ADs@easa.europa.eu) internet:
www.easa.europa.eu| You may find this
EASA AD on the EASA website at

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
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Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0841.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availabilit
of this material at NARA, email [fedreg.legal@
hara.gov] or go to: ttps://www.archives.gov.
ederal-register/cfr/ibr-locations.html|

Issued on December 9, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-28269 Filed 12-22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2020-0844; Product
Identifier 2020-NM-100-AD; Amendment
39-21364; AD 2020-26-09]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 737-100, —200,
—200C, —300, —400, and —500 series
airplanes. This AD was prompted by a
report of cracks found in fastener holes
at a certain station of the center wing
box. This AD requires repetitive
external surface high frequency eddy
current (HFEC) inspections and
repetitive external surface ultrasonic
inspections; or repetitive internal
detailed inspections; of a certain station
of the center wing box for any cracking,
and repair if necessary. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective January 27,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 27, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; internet

lhttps://www.mvboeingfleet.com| You
may view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available on the internet at
https://www.regulations.goy by
searching for and locating Docket No.
FAA-2020-0844.

Examining the AD Docket

You may examine the AD docket on
the internet at [attps:/]
www.regulations.goy by searching for
and locating Docket No. FAA-2020—
0844; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Wayne Ha, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 562-627-5238; email:
[Wayne.Ha@faa.gov)

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
737-100, —200, —200C, —300, —400, and
—500 series airplanes. The NPRM
published in the Federal Register on
September 22, 2020 (85 FR 59449). The
NPRM was prompted by a report of
cracks found in fastener holes at a
certain station of the center wing box.
The NPRM proposed to require
repetitive external surface HFEC
inspections and repetitive external
surface ultrasonic inspections; or
repetitive internal detailed inspections;
of a certain station of the center wing
box for any cracking, and repair if
necessary.

The FAA is issuing this AD to address
any cracking found in fastener holes at
the center wing box, which could result
in inability of a principal structural
element to sustain limit load and could
adversely affect the structural integrity
of the airplane.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents

the comments received on the NPRM
and the FAA’s response to each
comment.

Support for the NPRM

Jason Carrig and Boeing stated their
support for the NPRM.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing Supplemental Type
Certificate (STC) ST01219SE does not
affect the actions specified in the
proposed AD.

The FAA concurs with the
commenter. The FAA has redesignated
paragraph (c) of the proposed AD as
paragraph (c)(1) of this AD and added
paragraph (c)(2) to this AD to state that
installation of STC ST01219SE does not
affect the ability to accomplish the
actions required by this AD. Therefore,
for airplanes on which STC ST01219SE
is installed, a “change in product”
alternative method of compliance
(AMOOC) approval request is not
necessary to comply with the
requirements of 14 CFR 39.17.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
The FAA has determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin 737-57A1348
RB, dated June 1, 2020. The service
information describes procedures for
repetitive external surface HFEC
inspections and repetitive external
surface ultrasonic inspections; or
repetitive internal detailed inspections;
of the center wing box, station 663.75
rear spar, lower skin, and lower chord
between left buttock line 31.83 and right
buttock line 31.83, for any cracking, and
repair if necessary. This service
information is reasonably available
because the interested parties have
access to it through their normal course
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of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 141 airplanes of U.S. registry.

The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Repetitive external 3 work-hours x $85 per hour = $255 per in- $0 | $255 per inspection Up to $35,955 per in-
HFEC and external ul- spection cycle. cycle. spection cycle.
trasonic inspections.
Repetitive internal de- 28 work-hours x $85 per hour = $2,380 per in- $0 | $2,380 per inspection Up to $335,580 per in-
tailed inspections. spection cycle. cycle. spection cycle.

The FAA has received no definitive
data that would enable providing cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2020-26-09 The Boeing Company:
Amendment 39-21364 ; Docket No.
FAA—-2020-0844; Product Identifier
2020-NM-100-AD.

(a) Effective Date
This AD is effective January 27, 2021.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to all The Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes,
certificated in any category.

(2) Installation of Supplemental Type
Certificate (STC) ST01219SE does not affect
the ability to accomplish the actions required
by this AD. Therefore, for airplanes on which
STC ST01219SE is installed, a “‘change in
product’ alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.
(e) Unsafe Condition

This AD was prompted by a report of
cracks found in fastener holes at the center
wing box, station 663.75 rear spar, of the
lower skin located at left buttock line 6.50.

The FAA is issuing this AD to address any
cracking found in fastener holes at the center
wing box, which could result in inability of

a principal structural element to sustain limit
load and could adversely affect the structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions for Group 1 Airplanes

For airplanes identified as Group 1 in
Boeing Alert Requirements Bulletin 737—
57A1348 RB, dated June 1, 2020: Within 120
days after the effective date of this AD,
inspect the airplane and do all applicable on-
condition actions using a method approved
in accordance with the procedures specified
in paragraph (j) of this AD.

(h) Required Actions for Group 2 Airplanes

For airplanes identified as Group 2 in
Boeing Alert Requirements Bulletin 737—
57A1348 RB, dated June 1, 2020, except as
specified by paragraph (i) of this AD: At the
applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin 737-57A1348 RB,
dated June 1, 2020, do all applicable actions
identified in, and in accordance with, the
Accomplishment Instructions of Boeing Alert
Requirements Bulletin 737-57A1348 RB,
dated June 1, 2020.

Note 1 to paragraph (h): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin 737-57A1348, dated June 1, 2020,
which is referred to in Boeing Alert
Requirements Bulletin 737-57A1348 RB,
dated June 1, 2020.

(i) Exceptions to Service Information
Specifications

(1) Where Boeing Alert Requirements
Bulletin 737-57A1348 RB, dated June 1,
2020, uses the phrase “the original issue date
of Requirements Bulletin 737-57A1348 RB,”
this AD requires using “‘the effective date of
this AD,” except where Boeing Alert
Requirements Bulletin 737-57A1348 RB,
dated June 1, 2020, uses the phrase “the
original issue date of Requirements Bulletin
737-57A1348 RB” in a note or flag note.

(2) Where Boeing Alert Requirements
Bulletin 737-57A1348 RB, dated June 1,
2020, specifies contacting Boeing for repair
instructions: This AD requires doing the
repair using a method approved in
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accordance with the procedures specified in
paragraph (j) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (k)(1) of
this AD. Information may be emailed to:
[ANM-LAACO-AMOC-Requests@faa.gov]

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Los Angeles ACO Branch, FAA, to
make those findings. To be approved, the
repair method, modification deviation, or
alteration deviation must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(k) Related Information

(1) For more information about this AD,
contact Wayne Ha, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712-4137; phone: 562—627—
5238; email: Wavne.Ha@faa.gov]|

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (1)(3) and (4) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Requirements Bulletin
737-57A1348 RB, dated June 1, 2020.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562—797—1717; internet
www.mvboeingfleet.com|

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,

email fedreg.Jegal@nara.gov] or go to: [https:/}
www.archives.gov/federal-register/cfr/ibr-|

ocations.html
Issued on December 9, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-28270 Filed 12-22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0465; Product
Identifier 2020-NM-074-AD; Amendment
39-21363; AD 2020-26-08]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for The
Boeing Company Model 787-8, 787-9,
and 787-10 airplanes powered by Rolls
Royce Trent 1000 engines. This AD was
prompted by reports of damage to the
inner fixed structure (IFS) forward
upper fire seal and damage to thermal
insulation blankets in the forward upper
area of the thrust reverser (TR). This AD
requires repetitive inspections of the IFS
forward upper fire seal and thermal
insulation blankets in the forward upper
area of the TR for damage and
applicable on-condition actions. The
FAA is issuing this AD to address the
unsafe condition on these products.
DATES: This AD is effective January 27,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 27, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—797-1717; internet
|https://www.myboeingfleet.com] You
may view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.got by
searching for and locating Docket No.
FAA-2020-0465.

Examining the AD Docket

You may examine the AD docket on
the internet at hitps:/}
www.regulations.goy by searching for
and locating Docket No. FAA-2020—
0465; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Tak
Kobayashi, Aerospace Engineer,
Propulsion Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des
Moines, WA; phone: 206—231-3553;
email: [Takahisa.Kobayashi@faa.gov]

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to The Boeing Company Model
787-8, 787-9, and 787-10 airplanes
powered by Rolls Royce Trent 1000
engines. The NPRM published in the
Federal Register on June 16, 2020 (85
FR 36352). The NPRM was prompted by
reports of damage to the IFS forward
upper fire seal and damage to thermal
insulation blankets in the forward upper
area of the TR. The NPRM proposed to
require repetitive inspections of the IFS
forward upper fire seal and thermal
insulation blankets in the forward upper
area of the TR for damage and
applicable on-condition actions.

The FAA is issuing this AD to address
damage to the IFS forward upper fire
seal and the thermal insulation blankets
of the TR due to airflow through
structural gapping that could occur at
the interface between the leading edge
of the IFS and the engine splitter
structure during flight. Failure of the
IFS forward upper fire seal could cause
the loss of seal pressurization and
degrade the ability to detect and
extinguish an engine fire, resulting in an
uncontrolled fire. Damage to the TR
insulation blanket could result in
thermal damage to the TR inner wall,
the subsequent release of engine exhaust
components, and consequent damage to
critical areas of the airplane.
Furthermore, damage to the TR inner
wall and IFS forward upper fire seal
could compromise the integrity of the
firewall and its ability to contain an
engine fire, resulting in an uncontrolled
fire.
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Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Request for Clarification on Whether
the Unsafe Condition is Likely To Exist
on Other New Products

An individual commenter asked how
likely it is that the same unsafe
condition addressed in the proposed AD
is to occur on other new products that
are currently being evaluated for
certification by the FAA, including the
Boeing Model 777X. The commenter
stated that the use of an electric thruster
instead of a hydraulically-driven thrust
reverser actuator would reduce the
maintenance of a hydraulic system, and
eliminate potential corrosion and fire
risk.

The FAA agrees to clarify. As required
by 14 CFR 21.21(b)(2), to certify an
aircraft, the FAA must find that no
feature or characteristic makes the
aircraft unsafe. If the unsafe condition
identified in this AD is determined to
exist on any product that has not been
certified by the FAA, the unsafe
condition must be adequately addressed
prior to FAA certification of that
product. No change to this final rule is
necessary in this regard.

Request for Explanation Regarding
Timing of AD Action

The individual commenter asked why
there was a 36 month period after
August 27, 2018 (the effective date of
AD 2018-15-03 Amendment 39-19335
(83 FR 34753, July 23, 2018) (AD 2018—
15-03)), to take action on Boeing Alert
Service Bulletin B787-81205—
SB780033-00, Issue 001, dated
November 1, 2017, which is required by
AD 2018-15-03. The FAA infers that
the commenter is referring to the 36-
month compliance time for
accomplishing the actions described in
Boeing Alert Service Bulletin B787—
81205-SB780033-00, Issue 001, dated
November 1, 2017. The FAA also infers
that the commenter is concerned
regarding the time it took the FAA to
take AD action to address the unsafe
condition.

The FAA agrees to provide
clarification regarding the timing of the
publication of AD 2018-15-03 and the
relationship between AD 2018-15-03
and this final rule. In the preamble of
the NPRM preceding this final rule, the
FAA stated that the proposed AD would
not supersede or terminate any
requirement of AD 2018-15-03. AD

2018-15-03 and this final rule both
address damage to the IFS forward
upper fire seal and damage to the thrust
reverser thermal blanket. However, the
damage to these areas is the result of
two different causes. When the FAA
developed AD 2018-15-03, that AD
addressed the cause of damage that was
identified at that time. The FAA
assessed the level of risk and the
compliance time, so that mandatory
actions would be accomplished as soon
as reasonably practical while
maintaining an acceptable level of safety
during the compliance period. The FAA
determined that a compliance time of 36
months was adequate to address the
unsafe condition identified in AD 2018—
15-03.

After AD 2018-15-03 was issued,
Boeing identified an additional cause of
the unsafe condition that was different
from the one specified in AD 2018-15—
03. This newly identified cause could
similarly result in damage to the IFS
forward upper fire seal and the thrust
reverser thermal blanket. This final rule
addresses the newly identified cause of
the unsafe condition that was identified
after AD 2018-15—-03 was issued. As
discussed in the preamble of the NPRM
and the preamble of this final rule, the
actions required by this final rule are
interim action and the FAA may
consider further rulemaking when a
final corrective action becomes
available.

No change to this final rule is
necessary in regard to this comment.

Request for Clarification Regarding
Inspection Personnel

The individual commenter also asked
for clarification regarding what type of
inspector would perform the
inspections of the IFS forward upper
fire seal and thermal blanket specified
in the proposed AD. The commenter
asked if the inspections would be
performed by flight line inspectors or
FAA inspectors.

The FAA agrees to provide
clarification. The inspections required
by this AD will be performed by
qualified and certified maintenance
personnel employed by airlines and
airplane operators. No change to this
final rule is necessary in this regard.

Request To Clarify the Unsafe
Condition

Boeing requested that the Discussion
section and paragraph (e) of the
proposed AD be revised to clarify the
unsafe condition. The commenter stated
that the unsafe condition statement in
the proposed AD was not accurate.
However, the commenter did not
provide an explanation as to why the

unsafe condition statement was not
accurate.

The commenter indicated that in both
the Discussion section and paragraph (e)
of the proposed AD the explanation of
the unsafe condition should be changed
by removing the phrase “the loss of seal
pressurization” from ‘‘Failure of the IFS
forward upper fire seal could cause the
loss of seal pressurization and degrade
the ability to detect and extinguish an
engine fire, resulting in an uncontrolled
fire,” and replace it with the phrase
“excessive airflow into the core
compartment firezone.”

The commenter also requested that in
both the Discussion section and
paragraph (e) of the proposed AD the
explanation of the unsafe condition be
changed by removing the phrase “the
subsequent release of engine exhaust
components, and consequent damage to
critical areas of the airplane” from
“Damage to the TR insulation blanket
could result in thermal damage to the
TR inner wall, the subsequent release of
engine exhaust components, and
consequent damage to critical areas of
the airplane,” and replace it with the
phrase “compromising the integrity of
the firewall barrier which would
increase the risk of an uncontained
fire.”

The FAA agrees with the commenter’s
request to clarify that damage to the TR
inner wall could increase the risk of an
uncontained fire. The FAA concurs that,
depending on the level of damage to the
TR inner wall and IFS forward upper
fire seal, the capability of the firewall to
contain an engine fire could be
compromised, and therefore, it could
result in an uncontrolled fire. The FAA
also considers that damage to the IFS
forward upper fire seal has the same
effect. Although the FAA has already
identified the potential for an
uncontrolled fire as part of the unsafe
condition addressed by this AD, the
FAA has revised the Discussion section
and paragraph (e) of this AD to provide
additional clarification on this point.

The FAA disagrees with the
commenter’s request to remove the
reference to “loss of seal pressurization
and” from the description of the unsafe
condition. This final rule addresses
structural gapping that could occur
between the leading edge of the IFS and
the engine splitter structure during
flight. Airflow through this structural
gapping could damage the IFS forward
upper fire seal and the thrust reverser
thermal blanket. When the IFS forward
fire seal is damaged, airflow can pass
through the damaged areas of the IFS
forward fire seal in addition to airflow
through structural gapping, and this
condition could further degrade the
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ability to detect and extinguish an
engine fire, and also damage the TR
thermal blanket. The FAA’s intent was
to explain the effect of airflow through
the damaged IFS forward fire seal due
to loss of seal pressurization caused by
the failure of the IFS forward upper fire
seal. The FAA has not revised this AD
in this regard.

The FAA also disagrees with the
commenter’s request to remove “‘the
subsequent release of engine exhaust
components, and consequent damage to
critical areas of the airplane” from the
description of the unsafe condition. The
FAA has identified the potential of
engine components departing the
airplane due to damage to the TR inner
wall as part of the unsafe condition
addressed in this AD. This failure effect
has been similarly discussed and
addressed in a number of previously
issued ADs including AD 2018-15-03,
which is related to this AD. This AD has
not been revised in this regard.

Request To Revise the Proposed Cost
Estimates

Boeing requested that the cost
estimate in the NPRM be revised.
Boeing stated that it initially
communicated to the FAA that the
manpower estimate of 0.5 man-hour for
fire seal inspection and 0.5 man-hour
for thermal blanket inspection was
meant to be per engine, instead of per
thrust reverser half as the FAA
considered under the estimated cost
provided in the NPRM. Boeing
explained that the corrected manpower
estimate for the fire seal inspection

should be 0.25 man-hour per thrust
reverser half, and the corrected
manpower estimate for the thermal
blanket inspection should be 0.25 man-
hour per thrust reverser half. Boeing
recommended that instead of 4 work-
hours x $85 per hour = $340 per
inspection cycle, the FAA update the
labor cost for the inspection to 2 work-
hours for a cost of $170 per inspection
cycle. Boeing asserted that this would
change the cost on U.S. operators to
$2,380 per inspection cycle, based on 14
U.S. airplanes.

The FAA agrees with Boeing’s
observation that the cost estimate in the
NPRM was incorrect based upon
information that was incorrectly
communicated from Boeing to the FAA.
The FAA has revised the Costs of
Compliance in this final rule.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
The FAA has determined that these
minor changes:

o Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin B787-81205—
SB780041-00 RB, Issue 001, dated
March 31, 2020. The service information
describes procedures for repetitive
inspections of the IFS forward upper
fire seal and thermal insulation blankets
of the TR for damage and applicable on-
condition actions. Damage to a forward
upper fire seal includes cuts, splits,
nicks, punctures, and missing sections.
Damage to an upper thermal blanket
includes tears, cuts, missing metal skin,
missing insulation, and over-
temperature conditions shown by
discoloration or scorching. The on-
condition actions include replacing any
damaged forward upper fire seal with a
new fire seal having an appropriate part
number, and replacing any damaged
forward upper thermal blanket with a
new thermal blanket. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Interim Action

The FAA considers this AD interim
action. If final action is later identified,
the FAA might consider further
rulemaking then.

Costs of Compliance

The FAA estimates that this AD
affects 14 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection ....

cycle.

2 work-hours x $85 per hour = $170 per inspection

$0

$170 per inspection cycle

$2,380 per inspection
cycle.

The FAA estimates the following
costs to do any necessary on-condition

actions that would be required. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Action

Labor cost

Parts cost

Cost per product

Fire seal replacement ..
half.
Thermal blanket re-

placement. half.

2 work-hours x $85 per hour = $170 per TR

1 work-hour x $85 per hour = $85 per TR

$1,365 per TR half

$17,855 per TR half ...

$1,5635 per TR half (4 TR halves per air-
plane).

$17,940 per TR half (4 TR halves per air-
plane).

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty by Goodrich,
thereby reducing the cost impact on
affected individuals. The FAA does not
control warranty coverage for affected

individuals. As a result, the FAA has
included all known costs in the cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
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the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-26-08 The Boeing Company:
Amendment 39-21363; Docket No.
FAA-2020-0465; Product Identifier
2020-NM—-074—-AD.

(a) Effective Date
This AD is effective January 27, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 787-8, 787-9, and 787-10 airplanes,

certificated in any category, powered by Rolls
Royce Trent 1000 engines.

(d) Subject

Air Transport Association (ATA) of
America Code 78, Engine Exhaust.

(e) Unsafe Condition

This AD was prompted by reports of
damage to the inner fixed structure (IFS)
forward upper fire seal and damage to
thermal insulation blankets in the forward
upper area of the thrust reverser (TR). The
FAA is issuing this AD to address the damage
to the IFS forward upper fire seal and the
thermal insulation blankets of the TR due to
airflow through structural gapping that could
occur at the interface between the leading
edge of the IFS and the engine splitter
structure during flight. Failure of the IFS
forward upper fire seal could cause the loss
of seal pressurization and degrade the ability
to detect and extinguish an engine fire,
resulting in an uncontrolled fire. Damage to
the TR insulation blanket could result in
thermal damage to the TR inner wall, the
subsequent release of engine exhaust
components, and consequent damage to
critical areas of the airplane. Furthermore,
damage to the TR inner wall and IFS forward
upper fire seal could compromise the
integrity of the firewall and its ability to
contain an engine fire, resulting in an
uncontrolled fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified by paragraph (h) of this
AD: At the applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin B787-81205—
SB780041-00 RB, Issue 001, dated March 31,
2020, do all applicable actions identified in,
and in accordance with, the Accomplishment
Instructions of Boeing Alert Requirements
Bulletin B787-81205-SB780041—-00 RB, Issue
001, dated March 31, 2020.

Note 1 to paragraph (g): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin B787—81205—-SB780041-00, Issue
001, dated March 31, 2020, which is referred
to in Boeing Alert Requirements Bulletin
B787-81205-SB780041-00 RB, Issue 001,
dated March 31, 2020.

(h) Exceptions to Service Information
Specifications

Where Boeing Alert Requirements Bulletin
B787-81205-SB780041-00 RB, Issue 001,
dated March 31, 2020, uses the phrase “the
Issue 001 date of Requirements Bulletin
B787-81205-SB780041-00 RB,” this AD
requires using “the effective date of this AD.”

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD. Information may be emailed to:
JANM-Seattle-ACO-AMOC-Requests@faa.gov]

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO Branch, FAA, to make
those findings. To be approved, the repair
method, modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(j) Related Information

(1) For more information about this AD,
contact Tak Kobayashi, Aerospace Engineer,
Propulsion Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des Moines,
WA; phone: 206—-231-3553; email:
[Takahisa.Kobayashi@faa.gov)

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (k)(3) and (4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Requirements Bulletin
B787-81205-SB780041-00 RB, Issue 001,
dated March 31, 2020.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet
www.myboeingfleet.com| You may view this
referenced service information at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.
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(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email |fedreg.legal@nara.gov] or go to: Rittps:/1
www.archives.gov/federal-register/cfr/ibr-|

ocations.html|
Issued on December 9, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-28268 Filed 12—-22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0458; Product
Identifier 2020-NM—-029-AD; Amendment
39-21348; AD 2020-25-06]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model BD-100-1A10
airplanes. This AD was prompted by a
report that corrosion was found on the
shock strut cylinders during
unscheduled maintenance of the nose
landing gear (NLG). This AD requires a
modification of the NLG shock strut
cylinder. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective January 27,
2021.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of January 27, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 200 Cote-Vertu Road
West, Dorval, Québec H4S 2A3, Canada;
North America toll-free telephone 1—
866—538—1247 or direct-dial telephone
1-514—-855—2999; email pc.yul@
aero.bombardier.com] internet |http://
www.bombardier.com) You may view
this service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at

https://www.regulations.goy by
searching for and locating Docket No.
FAA-2020-0458.

Examining the AD Docket

You may examine the AD docket on
the internet at [attps:/]
www.regulations.goy by searching for
and locating Docket No. FAA-2020—
0458; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7323; fax 516—794—-5531; email
9-avs-nyaco-cos@faa.gov]
SUPPLEMENTARY INFORMATION:

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2019-43, dated November 8, 2019
(“AD CF-2019-43"") (also referred to as
the Mandatory Continuing
Airworthiness Information, or ‘“the
MCATI”), to correct an unsafe condition
for certain Bombardier, Inc., Model BD—
100-1A10 airplanes. You may examine
the MCAI in the AD docket on the
internet at |https://www.regulations.govf
by searching for and locating Docket No.
FAA-2020-0458.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
BD-100-1A10 airplanes. The NPRM
published in the Federal Register on
June 3, 2020 (85 FR 34141). The NPRM
was prompted by a report that corrosion
was found on the shock strut cylinders
during unscheduled maintenance of the
NLG. The NPRM proposed to require a
modification of the NLG shock strut
cylinder. The FAA is issuing this AD to
address corrosion of the NLG, which
could result in structural failure of the
NLG. See the MCALI for additional
background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comment received on the NPRM and
the FAA’s response to that comment.

Request To Revise Certain Compliance
Language in the Proposed AD

Flexjet stated that where the
compliance section of Bombardier
Service Bulletin 100-32-33, Revision
02, dated September 30, 2019, and
Figure 1 to paragraph (g) of the
proposed AD, specify the compliance
time for NLG assemblies with more than
96 months time since new (TSN), the
compliance time does not take into
account that the NLG cylinders with
part number (P/N) 40640-3 and P/N
40640-5 serialized (next higher
assembly P/N 40640-105 and
subcomponents) are life-limited items
with a 7,500 flight cycle discard
interval. Flexjet commented that during
the first 96 month inspection, if the
operator has high flight cycles, it may
elect to replace the cylinder at that time.
Flexjet also commented that the
compliance section of Bombardier
Service Bulletin 100-32—33, Revision
02, dated September 30, 2019, does not
take into account that a new cylinder
could be installed at the 96-month
inspection and it also does not address
if the cylinder was replaced for another
reason after the 96-month inspection.

Flexjet stated that the proposed AD
needs to be specific on applying to the
nose gear cylinder and sleeve part
numbers and not the nose gear or nose
gear strut assembly part numbers.
Flexjet also stated that the nose gear
cylinder and sleeve are the parts with
corrosion and the primary reason for the
service information. Flexjet pointed out
that the sleeve is cut off for inspection
of the cylinder and the same part
number sleeve goes back on following
the inspection. The FAA infers that
Flexjet was requesting that the language
in paragraphs (g)(1) and (2) of this AD
specify that the actions apply to
airplanes with NLG assemblies having
NLG cylinder assemblies and sleeves
with certain part numbers.

The FAA disagrees with the comment.
While NLG cylinder assemblies and
their subcomponents can be replaced
before or after the 96-month interval
inspection, paragraphs 2.B. and 2.C. of
the Accomplishment Instructions of
Bombardier Service Bulletin 100-32-33,
Revision 02, dated September 30, 2019,
ensure the proper corrective actions are
taken to prevent corrosion with those
replaced components when reassembled
on the NLG assembly. This is why the
identification on the NLG assembly
modplate is required. In addition,
paragraph (f) of this AD specifies to,
“Comply with this AD within the
compliance times specified, unless
already done.” Therefore, if some of the
specified corrective actions are already
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complied with, only the remaining
corrective actions in the AD need to be
completed to comply with this AD. The
FAA has not changed this AD in this
regard.

Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

o Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Bombardier has issued Service
Bulletin 100-32-33, Revision 02, dated
September 30, 2019; and Service
Bulletin 350-32—009, Revision 02, dated
September 30, 2019. This service
information describes procedures for

modification of the NLG shock strut
cylinder. These documents are distinct
since they apply to different airplane
serial numbers. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 560 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost on U.S.
Labor cost Parts cost Cost per product operators
Up to 54 work-hours x $85 per hour = Up to $4,590 .........cccccuveeee. $43,999 | Up to $48,589 ......ccvveveevieennns Up to $27,209,840

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-25-06 Bombardier, Inc.: Amendment
39-21348; Docket No. FAA-2020-0458;
Product Identifier 2020-NM-029—-AD.

(a) Effective Date

This AD is effective January 27, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model BD-100-1A10 airplanes, certificated
in any category, serial numbers (S/Ns) 20003
through 20767 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by a report that
corrosion was found on the shock strut
cylinders during unscheduled maintenance
of the nose landing gear (NLG). The FAA is
issuing this AD to address corrosion of the
NLG, which could result in structural failure
of the NLG.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Modification for Airplanes With S/N
20003 Through 20500 Inclusive

For Bombardier, Inc., Model BD-100-1A10
airplanes with S/N 20003 through 20500
inclusive: At the applicable compliance time
specified in paragraph (g)(1) or (2) of this AD,
do the modification in paragraph (g)(1) or (2)
of this AD, as applicable.

(1) For airplanes with NLG assemblies with
96 months or less time since new (TSN) as
of the effective date of this AD: At the NLG
96-month scheduled inspection, do a
modification of the NLG shock strut cylinder,
in accordance with paragraph 2.B. of the
Accomplishment Instructions of Bombardier
Service Bulletin 100-32-33, Revision 02,
dated September 30, 2019.

(2) For airplanes with NLG assemblies with
more than 96 months TSN as of the effective
date of this AD: At the applicable compliance
time specified in figure 1 to paragraph (g) of
this AD, do a modification of the NLG shock
strut cylinder, in accordance with paragraph
2.C. of the Accomplishment Instructions of
Bombardier Service Bulletin 100-32-33,
Revision 02, dated September 30, 2019.
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Figure 1 to paragraph (g) — Compliance time

NLG Assemblies with TSN as of the effective date
of this AD

Compliance time from the
effective date of this AD

More than 96 months, but less than 108 months Within 56 months
108 months or more, but less than 120 months Within 50 months
120 months or more, but less than 132 months Within 44 months
132 months or more, but less than 144 months Within 36 months
144 months or more, but less than 156 months Within 27 months

156 months or more, but less than 174 months

Within 18 months

174 months or more, but less than 192 months

At 192-month overhaul

(h) Modification for Airplanes With S/N
20501 Through 20767 Inclusive

For Bombardier, Inc., Model BD-100-1A10
airplanes with S/N 20501 through 20767
inclusive: At the NLG 96-month scheduled
inspection, do a modification of the NLG
shock strut cylinder, in accordance with
paragraph 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
350—-32—-009, Revision 02, dated September
30, 2019.

(i) Parts Installation Limitation

As of the effective date of this AD, no
person may install, on any airplane, an NLG
shock strut assembly with part number (P/N)
40630-111, P/N 40630-113, or P/N 44630—
101, unless it has been modified in
accordance with paragraphs 2.B. or 2.C. of
the Accomplishment Instructions of
Bombardier Service Bulletin 100-32-33,
Revision 02, dated September 30, 2019; or
paragraph 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
350-32-009, Revision 02, dated September
30, 2019; as applicable.

(j) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using paragraph 2.B.
or 2.C., as applicable, of Bombardier Service
Bulletin 100-32-33, dated October 31, 2018;
or Bombardier Service Bulletin 100-32-33,
Revision 01, July 31, 2019.

(2) This paragraph provides credit for
actions required by paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using paragraph 2.B.
of Bombardier Service Bulletin 350-32-009,
dated October 31, 2018; or Bombardier
Service Bulletin 350-32—009, Revision 01
dated July 31, 2019; provided that the NLG
shock strut assembly with P/N 44630-101
was removed in lieu of P/N 44610-101, as
specified in paragraph 2.B.(1) of the
Accomplishment Instructions of Bombardier
Service Bulletin 350-32-009, dated October
31, 2018; or Bombardier Service Bulletin
350-32-009, Revision 01 dated July 31, 2019.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794—5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2019-43, dated November 8, 2019,
for related information. This MCAI may be
found in the AD docket on the internet at
https://www.regulations.goy by searching for
and locating Docket No. FAA-2020-0458.

(2) For more information about this AD,
contact Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516-228—
7323; fax 516—794-5531; email

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(3) and (4) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 100-32-33,
Revision 02, dated September 30, 2019.

(ii) Bombardier Service Bulletin 350-32—
009, Revision 02, dated September 30, 2019.
(3) For service information identified in
this AD, contact Bombardier, Inc., 200 Cote-

Vertu Road West, Dorval, Québec H4S 2A3,
Canada; North America toll-free telephone 1—
866—538—1247 or direct-dial telephone 1-
514—855-2999; email
bero.bombardier.com] internet
www.bombardier.com]

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email [fedreg.legal@nara.govl or go to: Rttps:/1
www.archives.gov/federal-register/cfr/ibr-|
locations.htmi}

Issued on December 1, 2020.

Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-28282 Filed 12—22-20; 8:45 am]

BILLING CODE 4910-13-P



https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.regulations.gov
mailto:ac.yul@aero.bombardier.com
mailto:ac.yul@aero.bombardier.com
http://www.bombardier.com
http://www.bombardier.com
mailto:9-avs-nyaco-cos@faa.gov
mailto:9-avs-nyaco-cos@faa.gov
mailto:fedreg.legal@nara.gov

83762

Federal Register/Vol. 85, No. 247/ Wednesday, December 23, 2020/Rules and Regulations

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0878; Airspace
Docket No. 20-AGL-35]

RIN 2120-AA66

Amendment of Class E Airspace;
Warroad, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Warroad
International Memorial Airport,
Warroad, MN. This action is the result
of an airspace review caused by the
decommissioning of the Baudette VHF
omnidirectional range (VOR) navigation
aid as part of the VOR Minimum
Operational Network (MON) Program.
The name and geographic coordinates of
the airport are also being updated to
coincide with the FAA’s aeronautical
database.

DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https:/}
www.faa.gov/air_traffic/publications/
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
edreg.legal@nara.goy or go to hitps:/]
www.archives.gov/federal-register/cfr/
ibr-locations.html|

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in

Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Warroad
International Memorial Airport,
Warroad, MN, to support instrument
flight rule operations at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 67322; October 22,
2020) for Docket No. FAA—2020-0878 to
amend the Class E airspace extending
upward from 700 feet above the surface
at Warroad International Memorial
Airport, Warroad, MN. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
to within a 6.6-mile (decreased from a
7-mile) radius of Warroad International
Memorial Airport, Warroad, MN;
removes the exclusionary language from
the airspace legal description as it is no
longer required; and updates the name
(previously Warroad International-

Swede Carlson Field) and geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database.

This action is the result of an airspace
review caused by the decommissioning
of the Baudette VOR, which provided
navigation information for the
instrument procedures this airport, as
part of the VOR MON Program.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
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Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6005. Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MN E5 Warroad, MN [Amended]
Warroad International Memorial Airport, MN

(Lat. 48°56’29” N, long. 95°2055” W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Warroad International Memorial
Airport.

Issued in Fort Worth, Texas, on December
17, 2020.

Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-28189 Filed 12-22-20; 8:45 am]
BILLING CODE 4910-13-P

Points, and subsequent amendments can
be viewed online at [https:/}
www.faa.gov/air_traffic/publications/|
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA).

For information on the availability of
FAA Order 7400.11E at NARA, email
edreg.legal@nara.go or go to https:/}

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-1001; Airspace
Docket No. 18—AWP-24]

RIN 2120-AA66
Revocation of Class E3 Airspace;
Fresno, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action removes the Class
E airspace extending upward from the
surface designated as an extension to a
Class C surface area at Fresno Yosemite
International Airport, Fresno, CA, as it
is no longer needed. This action will
support the operation of Instrument
Flight Rules (IFR) under standard
instrument approach and departure
procedures in the National Airspace
System.

DATES: Effective 0901 UTGC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting

www.archives.gov/federal-register/cfr/
ibr-locations.html|

FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-2245.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code
(U.S.C.). Subtitle I, Section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the Agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it will remove
Class E airspace extending upward from
the surface designated as an extension
to a Class C surface area for the Fresno
Yosemite International Airport, Fresno,
CA, to support IFR operations in
standard instrument approach and
departure procedures at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 64424; October 13,
2020) for Docket No. FAA—2018-1001 to
remove the Class E airspace extending
upward from the surface designated as
an extension to a Class C surface area for
the Fresno Yosemite International
Airport, Fresno, CA. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class E3 airspace designations are
published in paragraph 6003 of FAA
Order 7400.11E, dated July 21, 2020 and
effective September 15, 2020, which is

incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The FAA is amending 14 CFR part 71
by removing the Fresno Yosemite
International Airport Class E3 airspace
extending upward from the surface of
the earth. The Clovis VORTAC was
decommissioned and requires the legal
descriptions in FAA Order 7400.11E be
rewritten to eliminate reference to this
navigational aid. In addition, during
review of the Class E airspace extending
upward from the surface as an extension
to the Class C surface area, it was
identified that the airspace is no longer
needed to support approaches into the
airport. This action will support the
operation of Instrument Flight Rules
(IFR) under standard instrument
approach and departure procedures in
the National Airspace System.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order (E.O.) 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
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Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July, 21, 2020 and
effective September 15, 2020, is
amended as follows:

Paragraph 6003. Class E Airspace Areas
Designated as an Extension.

The Class E airspace areas listed below
consist of airspace extending upward from
the surface designated as an extension to a
Class C surface area.

* * * * *

AWP CA E3 Fresno, CA [Remove]
Fresno Air Terminal, CA

(Lat. 36°46'34” N, long. 119°43°06” W)
Clovis VORTAC

(Lat. 36°53’04” N, long. 119°48’55” W)

Issued in Seattle, Washington, on
December 14, 2020.
Byron Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2020-28219 Filed 12—22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0880; Airspace
Docket No. 20-AGL-37]

RIN 2120-AA66

Amendment of Class D and Class E
Airspace and Establishment of Class E
Airspace; Marquette, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
D and Class E airspace and establishes
a Class E airspace area designated as an
extension to Class D and Class E surface
areas at Sawyer International Airport,
Marquette, MI. This action is the result
of an airspace review caused by the
decommissioning of the Iron Mountain
VHF omnidirectional range (VOR)
navigation aid as part of the VOR
Minimum Operational Network (MON)
Program. The geographic coordinates of
the airport are also being updated to
coincide with the FAA’s aeronautical
database.

DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at [https:/}
www.faa.gov/air_traffic/publications/|
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
edreg.legal@nara.go or go to https:/}
www.archives.gov/federal-register/cfr/
ibr-locations.html|

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class D airspace, the Class E surface
area, and the Class E airspace extending
upward from 700 feet above the surface
and establishes a Class E airspace area
designated as an extension to a Class D
and Class E surface area at Sawyer
International Airport, Marquette, MI, to
support instrument flight rule
operations at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 67320; October 22,
2020) for Docket No. FAA-2020-0880 to
amend the Class D and Class E airspace
and establish a Class E airspace area
designated as an extension to Class D
and Class E surface areas at Sawyer
International Airport, Marquette, MI.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class D and E airspace designations
are published in paragraph 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
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The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:

Amends the Class D airspace at
Sawyer International Airport,
Marquette, MI, by updating the
geographic coordinates of the airport to
coincide with the FAA’s aeronautical
database; removes the city associated
with the airport to comply with changes
to FAA Order 7400.2M, Procedures for
Handling Airspace Matters; and replaces
the outdated term “Airport/Facility
Directory” with “Chart Supplement”’;

Amends the Class E surface airspace
at Sawyer International Airport by
updating the geographic coordinates of
the airport to coincide with the FAA’s
aeronautical database; removes the city
associated with the airport to comply
with changes to FAA Order 7400.2M;
and replaces the outdated term
“Airport/Facility Directory” with ““Chart
Supplement”’;

Establishes a Class E airspace area
designated as an extension to Class D
and Class E surface areas within 2.4
miles each side of the 022° bearing from
the Sawyer VOR extending from the 4.6-
mile radius of the Sawyer International
Airport to 7 miles north of the Sawyer
VOR;

And amends the Class E airspace
extending upward from 700 feet above
the surface at Sawyer International
Airport by updating the geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database;
and removes the airspace extending
upward from 1,200 feet above the
surface and the exclusionary language
as they are no longer required.

This action is the result of an airspace
review caused by the decommissioning
of the Iron Mountain VOR, which
provided navigation information for the
instrument procedures this airport, as
part of the VOR MON Program.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a

regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 5000. Class D Airspace.

* * * * *

AGLMID Marquette, MI [Amended]

Sawyer International Airport, MI

(Lat. 46°20’57” N, long. 87°23'47” W)

That airspace extending upward from the
surface to and including 3,700 feet MSL
within a 4.6-mile radius of the Sawyer
International Airport. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6002. Class E Airspace Areas
Designated as a Surface Area.
* * * * *

AGL MIE2 Marquette, MI [Amended]

Sawyer International Airport, MI

(Lat. 46°20’57” N, long. 87°23'47” W)

That airspace extending upward from the
surface within a 4.6-mile radius of the
Sawyer International Airport. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6004 Class E Airspace Areas
Designates as an Extension to a Class D or
Class E Surface Area.

* * * * *

AGL MI E4 Marquette, MI [Establish]
Sawyer International Airport, MI

(Lat. 46°20’57” N, long. 87°23'47” W)
Sawyer VOR

(Lat. 46°21’32” N, long. 87°23'51” W)

Within 2.4 miles each side of the 022°
bearing from the Sawyer VOR extending from
the 4.6-mile radius of Sawyer International
Airport to 7 miles north of the Sawyer VOR.

Paragraph 6005. Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MIE5 Marquette, MI [Amended]
Sawyer International Airport, MI
(Lat. 46°20°57” N, long. 87°23'47” W)
That airspace extending upward from 700
feet above the surface within a 7.1-mile
radius of the Sawyer International Airport.

Issued in Fort Worth, Texas, on December
17, 2020.
Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-28188 Filed 12—22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 738, 740, 742, 744, 745,
748, and 758

[Docket No. 201215-0345]

RIN 0694-Al17

Removal of Hong Kong as a Separate

Destination Under the Export
Administration Regulations

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: In this rule the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) to remove the People’s Republic
of China (PRC or China) Special
Administrative Region of Hong Kong
from the list of destinations in the EAR.
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The amendments implement Sections 2
and 3 of Executive Order 13936 of July
14, 2020, in response to new security
measures imposed on Hong Kong by the
government of China. These new
measures fundamentally undermine
Hong Kong’s autonomy increasing the
risk sensitive U.S. technology and items
will be diverted to unauthorized end
uses and end users in China.

DATES: This rule is effective December
23, 2020.

FOR FURTHER INFORMATION CONTACT:
Tracy Patts, Foreign Policy Division,
Office of Nonproliferation and Treaty
Compliance, Bureau of Industry and
Security, U.S. Department of Commerce,
by email at [Foreign.Policy@bis.doc.gov]
or by phone at 202-482-4252.
SUPPLEMENTARY INFORMATION:

Background

This rule represents the culmination
of a rapid escalation of tensions over
several months between the United
States and China over the Hong Kong
Special Administrative Region (Hong
Kong or HKSAR). A brief timeline
follows below.

On May 21, a spokesperson for the
PRC’s National People’s Congress (NPC)
announced the body would consider a
resolution authorizing the adoption of
national security legislation for the
HKSAR.

On May 27, the Secretary of State
submitted the 2020 Hong Kong Policy
Act Report to Congress, certifying that
the HKSAR ““does not continue to
warrant treatment under U.S. laws in
the same manner as U.S. laws were
applied to Hong Kong before July 1997.
The Secretary’s certification was issued
pursuant to sections 205 and 301 of the
United States-Hong Kong Policy Act of
1992 (HKPA).

On May 29, the President announced
the Administration would “begin the
process” of revoking the HKSAR’s
separate treatment from mainland China
under U.S. laws, a status afforded to the
HKSAR under the HKPA.

In June 2020, China followed through
on imposing national security
legislation on Hong Kong, and on
further denying Hong Kong’s autonomy
and freedoms promised by China to the
people of Hong Kong under the 1984
Joint Declaration of the Government of
the United Kingdom of Great Britain
and Northern Ireland and the
Government of the People’s Republic of
China on the Question of Hong Kong
(Joint Declaration). This national
security legislation fundamentally
undermined autonomy in Hong Kong,
thereby increasing the risk that sensitive
U.S. technology and items will be

”

diverted to unauthorized end uses and
end users in China or elsewhere. BIS
announced on its website on June 30,
2020, and subsequently published in the
Federal Register on July 31 at 85 FR
45998, a notice suspending the
availability of all license exceptions for
Hong Kong that provide differential
treatment as compared to those
available to the PRC. A license
exception is an authorization allowing
exports, reexports, or transfers (in-
country) under stated conditions of
items subject to the EAR that would
otherwise require a license.

On July 14, the President signed
Executive Order (E.O.) 13936 (85 FR
43413, 7/17/2020).

The amendments in this rule relative
to Hong Kong implement E.O. 13936
with regard to its effect on the Export
Control Reform Act of 2018 (ECRA) and
the EAR. Section 2 of E.O. 13936
suspends the application of section
201(a) of the HKPA, to a variety of
statutes, including ECRA. Section 3 of
E.O. 13936 directs the heads of relevant
agencies to “commence all appropriate
actions [within 15 days] to further the
purposes” of E.O. 13936, including by
amending any regulations implementing
statutes specified in section 2 that
provide different treatment for Hong
Kong as compared to China.

Summary of the Changes Proposed and
Their Impact

Pursuant to E.O. 13936, BIS amends
the EAR to remove provisions that
provide differential and preferential
treatment for exports to Hong Kong,
reexports to Hong Kong and transfers
(in-country) within Hong Kong of all
items subject to the EAR when
compared to the treatment for such
transactions to or within China. As a
result of this rule, Hong Kong will be
treated the same as China under the
EAR except in certain circumstances
that do not provide preferential
treatment. The references to Hong Kong
that remain in the EAR support U.S.
national security and foreign policy
objectives, and recognize certain
differences that remain in how trade is
processed within and through Hong
Kong. Specifically, in this rule, BIS
amends:

PART 738—COMMERCE CONTROL
LIST OVERVIEW AND THE COUNTRY
CHART

Supplement No. 1 to Part 738—
Commerce Country Chart by removing
the entry for Hong Kong from the
Commerce Country Chart. License
requirements for Hong Kong will now
be governed by the Commerce Country
Chart entry for China.

PART 740—LICENSE EXCEPTIONS

On July 31, 2020, BIS published a
final rule amending the EAR to suspend
the availability of all license exceptions
to Hong Kong that provide differential
and preferential treatment as compared
to those available to China (See: 85 FR
45998). The changes implemented in
this final rule are consistent with and in
addition to the amendments of the July
31, 2020 final rule. License exceptions
made unavailable to Hong Kong and
listed by that rule in paragraph (23) of
§740.2(a) of the EAR remain
unavailable. However, because Hong
Kong is being removed as a separate
destination on the Commerce Gountry
Chart and in other places in the EAR,
and will fall under the destination of
China, this rule removes paragraph (23)
of § 740.2(a) of the EAR, which is no
longer necessary to bring license
exception availability for Hong Kong in
line with license exception availability
for China.

In addition, in order to remove
specific references to Hong Kong in Part
740, BIS amends:

Section 740.7—Computers (APP) by
removing Hong Kong from the list of
Computer Tier 1 destinations in
paragraph (c). Hong Kong will now be
considered a part of China, in Computer
Tier 3.

Section 740.11—Governments,
international organizations,
international inspections under the
Chemical Weapons Convention, and the
International Space Station (GOV) by
removing Hong Kong from the
description of ‘Cooperating
governments’ in paragraph (c)(1). This
paragraph of License Exception GOV is
not available for China, and thus is not
available for Hong Kong.

Section 740.16—Additional
permissive reexports (APR) by removing
Hong Kong from paragraphs (a)
(formerly titled Reexports from Country
Group A:1 and Hong Kong) and (b)—
Reexports to and among specified
countries. These paragraphs of License
Exception APR are not available for
reexports from China, and paragraph (b)
is not available for reexports to China,
and thus these paragraphs are not
available for similar transactions to or
from Hong Kong. However, as part of
China in Country Group D:1, Hong Kong
will now be an eligible destination for
reexports consistent with the provisions
of paragraph (a).

Supplement No. 1 to Part 740—
Country Groups by removing the entry
for Hong Kong from Country Group A:6,
and from Country Group B. Hong Kong
will no longer appear separately within
the Country Groups but will instead be
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considered a part of China. China is
currently in Country Groups D:1, D:3,
D:4, and D:5, and limitations or
authorizations that apply to transactions
involving China as part of those country
groups will now also apply to
transactions involving Hong Kong. This
includes any limitations that apply to
China as a result of its placement in
Country Group D:5, consistent with the
State Department’s determination that
the arms embargo on China also applies
to Hong Kong.

PART 742—CONTROL POLICY—CCL
BASED CONTROLS

Section 742.6—Regional stability by
removing and reserving paragraph
(a)(6)—RS requirement that applies to
Hong Kong—a license requirement. This
license requirement, for Export Control
Classification Number 6A003.b.4.b,
already applies to China, so removal of
this provision specific to Hong Kong
will not change a license requirement in
the EAR.

PART 744—CONTROL POLICY: END-
USER AND END-USE BASED

Supplement No. 4 to Part 744—Entity
List by removing the entries of entities
under the separate entry for “Hong
Kong” and merging, alphabetically,
those entities under the entry for
“China, the People’s Republic of”.

Supplement No. 6 to Part 744—
Unverified List by removing the entries
of entities under the separate entry for
“Hong Kong” and merging,
alphabetically, those entities under the
entry for ““‘China, the People’s Republic
of”.

PART 745—CHEMICAL WEAPONS
CONVENTION REQUIREMENTS

Supplement No. 2 to Part 745—States
FParties to the Convention on the
Prohibition of the Development,
Production, Stockpiles, and Use of
Chemical Weapons and on Their
Destruction by amending the first
sentence with an asterisk that refers to
Hong Kong at the end of the
Supplement. This provision previously
stated that Hong Kong was considered a
part of China for CWC purposes only,
but now it is considered a part of China
for purposes of the EAR more generally.

PART 748—APPLICATIONS
(CLASSIFICATION, ADVISORY, AND
LICENSE) AND DOCUMENTATION

Section 748.10—People’s Republic of
China (PRC) End-User Statement by
adding a NOTE 5 to paragraph (a) of the
section to clarify for the public that a
PRC-issued End User Statement is not
required for license applications for
exports or reexports to Hong Kong, even

though Hong Kong is considered a part
of China elsewhere in the EAR. As
stated in Note 1 to paragraph (b) in
§748.9 of the EAR, BIS may still request
end-user statements or other support
documents for license applications
involving Hong Kong on a case-by-case
basis.

PART 758—EXPORT CLEARANCE
REQUIREMENTS

BIS adds a note to paragraph (b)(10)
of § 758.1 (The Electronic Export
Information (EEI) Filing to the
Automated Export System (AES)) stating
that the EEI filing requirement for China
described in paragraph (b)(10) applies to
exports to Hong Kong for purposes of
the EAR, even if the AES requirements
state that the destination filed in EEI is
to be listed as Hong Kong.

In removing Hong Kong as a separate
destination for purposes of export
controls under the EAR, it is treated as
part of China for export control
purposes and, thereby, is subject to the
same license requirements, license
exceptions and other applicable
provisions under the EAR. Certain EAR
provisions, however, retain references to
Hong Kong because Hong Kong still
operates a separate customs system and
a seﬁarate export control system.

This rule implements a significant
change for Hong Kong, which had
previously been in different country
groups, eligible for different license
exceptions, and subject to different
license requirements than China
throughout the EAR. A notable change
for those engaging in trade with or
through Hong Kong will be that Hong
Kong, as part of China, will now
effectively fall in Country Group D,
which will affect license exception
availability. However, the impact of this
change should be consistent with the
impact of the July 31 rule suspending
certain license exception eligibility for
Hong Kong (see 85 FR 45998) and the
earlier notice on the BIS website that
accomplished the same purpose.

Certain licensing policies applicable
specifically to China will now apply to
license applications for transactions to
Hong Kong, including policies
described in §§ 742.3(b), 742.4(b), and
742.6(b).

In addition, treatment of Hong Kong
as part of China, and thus in Country
Group D:1, as a result of this rule will
result in restrictions on the export,
reexport, and transfer (in-country) of
certain microprocessors to military end
uses and end users in Hong Kong,
pursuant to § 744.17, Restrictions on
certain exports, reexports, and transfers
(in-country) of microprocessors and
associated “‘software” and “‘technology”

for ‘military end uses’ and to ‘military
end users.” Similarly, as it is no longer
distinguished as a separate destination
from China under the EAR, exports to
persons in Hong Kong are subject to the
military end-use and end-user
provisions of § 744.21—Restrictions on
certain ‘military end use’ or ‘military
end user’ in the People’s Republic of
China, Russia, or Venezuela.

For Hong Kong, as part of China,
placement in Country Group D:1 will
expand the licensing requirements for
reexports of the foreign-produced direct
product of U.S.-origin technology and
software to Hong Kong pursuant to
§ 736.2(b)(3), General Prohibition Three.

As part of China, Hong Kong will also
be subject to restrictions due to its
placement in Country Group D:5—U.S.
Arms Embargoed Countries, consistent
with the State Department’s
interpretation that Hong Kong is now
considered to be included in the entry
for China for purposes of the
International Traffic in Arms
Regulations (ITAR) §126.1.

End users in Hong Kong are now
eligible to be added as validated end
users in Supplement No. 7 to Part 748
of the EAR. The procedures for the
addition of such end users is described
more fully in § 748.15 of the EAR.

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA), 50 U.S.C. 4801—4852. ECRA
provides the legal basis for BIS’s
principal authorities and serves as the
authority under which BIS issues this
rule.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This final rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person may be
required to respond to or be subject to
a penalty for failure to comply with a
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collection of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves a collection currently approved
by OMB under control number 0694—
0088, Simplified Network Application
Processing System. This collection
includes, among other things, license
applications, and carries a burden
estimate of 42.5 minutes for a manual or
electronic submission for a total burden
estimate of 31,878 hours. BIS expects
the burden hours associated with this
collection to increase slightly by 4 hours
for an estimated cost increase of $120.
This increase is not expected to exceed
the existing estimates currently
associated with OMB control number
0694-0088.

3. This rule does not contain policies
with federalism implications as that
term is defined under Executive Order
13132.

4. Pursuant to section 1762 of the
Export Control Reform Act of 2018 (50
U.S.C. 4801-4852), which was included
in the John S. McCain National Defense
Authorization Act for Fiscal Year 2019,
this action is exempt from the
Administrative Procedure Act (5 U.S.C.
553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is
required, and none has been prepared.

6. This final rule is not subject to the
requirements of Executive Order 13771
(82 FR 9339, February 3, 2017) because
it is issued with respect to a national
security function of the United States.
Hong Kong’s current lack of autonomy
increases the risk sensitive U.S.
technology and items will be illegally
diverted to unauthorized end uses and
end users in the PRC or to unauthorized
destinations such as Iran or North
Korea. As the U.S. Government finds it
can no longer distinguish between the
export of controlled items to Hong Kong
and the PRC, Executive Order 13936
and this subsequent rulemaking are
meant to counteract actions taken by the
PRC. The PRC’s actions pose an unusual
and extraordinary threat to the national
security, foreign policy, and economy of
the United States and its allies. Based

on the current situation, Hong Kong no
longer warrants treatment under certain
United States laws, including export
control laws, in the same manner as
United States laws were applied to
Hong Kong before July 1, 1997.
Therefore, the cost-benefit analysis
required pursuant to Executive Orders
12866 and 13563 indicates this rule is
intended to improve national security as
its primary direct benefit. Accordingly,
this rule meets the requirements set
forth in the April 5, 2017 OMB guidance
implementing Executive Order 13771
(82 FR 9339, February 3, 2017)
regarding what constitutes a regulation
issued “with respect to a national
security function of the United States,”
and is, therefore, exempt from the
requirements of Executive Order 13771.

Savings Clause

Shipments of items that may no
longer be made under No License
Required (NLR) as a result of this action
and were on dock for loading, on
lighter, laden aboard an exporting or
transferring carrier, or en route aboard a
carrier to a port of export or reexport on
December 23, 2020, pursuant to actual
orders for export to Hong Kong, reexport
to Hong Kong, or transfer within Hong
Kong may proceed to their destination
under NLR January 22, 2021.

List of Subjects

15 CFR Parts 738
Exports.

15 CFR Parts 740, 748, and 758

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 742
Exports, Terrorism.

15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR Part 745

Administrative practice and
procedure, Chemicals, Exports, Foreign
trade, Reporting and recordkeeping
requirements.

Accordingly, parts 738, 740, 742, 744,
745, 748, and 758 of the Export
Administration Regulations (15 CFR
parts 730 —774) are amended as follows:

PART 738—COMMERCE CONTROL
LIST OVERVIEW AND THE COUNTRY
CHART

m 1. The authority citation for part 738
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 10 U.S.C.

8720; 10 U.S.C. 8730(e); 22 U.S.C. 287c; 22
U.S.C. 2151 note; 22 U.S.C. 3201 et seq.; 22
U.S.C. 6004; 42 U.S.C. 2139a; 15 U.S.C. 1824;
50 U.S.C. 4305; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783.

Supplement No. 1 to Part 738—
[Amended]

m 2. The table in supplement no. 1 to
part 738 is amended by removing the
entry for “Hong Kong”.

PART 740—LICENSE EXCEPTIONS

m 3. The authority citation for part 740
continues to read as follows:

AuthOI‘ity: 50 U.S.C. 4801—4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
7201 et seq.; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783.

§740.2 [Amended]

W 4. Section 740.2 is amended by
removing paragraph (a)(23).

§740.7 [Amended]

m 5. Section 740.7 is amended by
removing ‘“Hong Kong” from paragraph
(c)(1).

m 6. Section 740.11 is amended by
revising paragraph (c)(1) introductory
text to read as follows:

§740.11 Governments, international
organizations, international inspections
under the Chemical Weapons Convention,
and the International Space Station (GOV).
* * * * *

(c) Cooperating governments and the
North Atlantic Treaty Organization—(1)
Scope. The provisions of this paragraph
(c) authorize exports, reexports, and
transfers (in-country) of the items listed
in paragraph (c)(2) of this section to
agencies of cooperating governments or
agencies of the North Atlantic Treaty
Organization (NATO). ’Agency of a
cooperating government’ includes all
civilian and military departments,
branches, missions, and other
governmental agencies of a cooperating
national government. ‘Cooperating
governments’ are the national
governments of countries listed in
Country Group A:1 (see supplement no.
1 to this part) and the national
governments of Singapore and Taiwan.
* * * * *

m 7. Section 740.16 is amended by
revising paragraphs (a) and (b) to read
as follows:

§740.16 Additional permissive reexports
(APR).
* * * * *

(a) Reexports from Country Group
A:1. Reexports may be made from
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countries in Country Group A:1,
provided that:

(1) The reexport is made in
accordance with the conditions of an
export authorization from the
government of the reexporting country;

(2) The commodities being reexported
are not controlled for NP, CB, MT, SI,
or GC reasons or described in ECCNs
0A919, 3A001.b.2 or b.3 (except those
that are being reexported for use in civil
telecommunications applications),
6A002, 6A003; or commodities
classified under a 0x5zz ECCN; and

(3) The reexport is destined to either:

(i) A country in Country Group B that
is not also included in Country Group
D:2, D:3, or D:4; and the commodity
being reexported is both controlled for
national security reasons and not
controlled for export to Country Group
A:1; or

(ii) A country in Country Group D:1
(National Security) (see Supplement No.
1 to part 740), other than North Korea
and the commodity being reexported is
controlled for national security reasons.

(b) Reexports to and among specified
countries. (1) Eligible commodities may
be reexported to and among destinations
in Country Group A:1 for use or
consumption within a destination in
Country Group A:1 (see supplement no.
1 to part 740), or for reexport from such
country in accordance with other
provisions of the EAR.

(2) Commodities not eligible for
reexport under paragraph (b)(1) of this
section are:

(i) Commodities controlled for nuclear
nonproliferation or missile technology
reasons;

(ii) Commodities in 3A001.b.2 or b.3
(except those that are being reexported
for use in civil telecommunications
applications);

(iii) “Military commodities”
described in ECCN 0A919;

(iv) Commodities described in ECCN
0A504 that incorporate an image
intensifier tube;

(v) Commodities described in ECCN
6A002; or

(vi) Commodities classified under a
0x5zz ECCN.

(3) Cameras described in ECCNs
6A003 may be exported or reexported to
and among countries in Country Group
A:1 (see supplement no. 1 to this part)
if:

(i) Such cameras are fully packaged
for use as consumer ready civil
products; or

(ii) Such cameras with not more than
111,000 elements are to be embedded in
civil products.

* * * * *

Supplement No. 1 to Part 740
[Amended]

m 8. Supplement no. 1 to part 740 is
amended in the Country Group A and
B tables by removing the entries for
“Hong Kong”.

PART 742—CONTROL POLICY—CCL
BASED CONTROLS

m 9. The authority citation for part 742
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; Sec. 1503, Pub. L.
108-11, 117 Stat. 559; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783;
Presidential Determination 2003—-23, 68 FR
26459, 3 CFR, 2004 Comp., p. 320; Notice of
November 12, 2019, 84 FR 61817 (November
13, 2019).

§742.6 [Amended]

m 10. Section 742.6 is amended by
removing and reserving paragraph (a)(6).

PART 744—CONTROL POLICY: END-
USER AND END-USE BASED

m 11. The authority citation for part 744
is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13099, 63 FR
45167, 3 CFR, 1998 Comp., p. 208; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001
Comp., p. 786; Notice of September 18, 2020,
85 FR 59641 (September 22, 2020); Notice of
November 12, 2020, 85 FR 72897 (November
13, 2020).

Supplement No. 4 to Part 744
[Amended]

m 11. Supplement no. 4 to part 744 is
amended:

m a. Under CHINA, PEOPLE’S
REPUBLIC OF:

m i. By adding in alphabetical order
entries for “32Group China Ltd.,”
“ACTeam Logistics Ltd.,” “Action
Global,” “Amaze International,” “Anvik
Technologies Sdn. Bhd.,” “Babak
Jafarpour,” “Bako Cheung,” “Bing Lu,”
“Biznest, LTD,” “Calvin Law,” “Caprice
Group Ltd.,” “Centre Bright Electronics
Company Limited,” “Channel Rich
Electronics Company Limited,” ““Cho-
Man Wong,” “CLC Holdings Limited,”

“Cloudminds (Hong Kong) Limited,”
“Corad Technology Limited,” “Dick
Kuo, Ltd.,” “Dick Leung,” “Exodus
Microelectronics Company Limited,”
“FOC (HK) Technology Co., Ltd.,”
“Fortune Source Electronics Co. Ltd.,”
“Giant Base Asia Limited,” “Giovan
Ltd.,” “Hang Tat Electronics Enterprises
Co.,” “Hansen Technologies Limited,”
“Hong Chun Tai,” “Hong Kong Fung
Tak Enterprise,” “Hua Ying
Management Co. Limited,” “Huawei
Cloud Hong Kong,” “Huawei Device
(Hong Kong) Co., Limited,” “Huawei
International Co., Limited,” ”” Huawei
Tech. Investment Co., Limited,”
“Huawei Technologies Co. Ltd.,”
“Infinity Wise Technology Limited,”
“Jadeshine Engineering (HK) Co.,”
“Jason Shuai,” “JLD Technology, Hong
Kong Co., Ltd.,” “Joe Shih,” “Joinus
Freight Systems (H.K.) Limited,” “K
Logistics (China) Limited,” “Kitronix
Display,” “Kong Fat Electronic Trading
Limited,” “LHI Technology (H.K.)
Company Limited,” “Lim Kow Seng,”
“OEM Hub Co Ltd,” “OnTime
Electronics Technology Company,”
“Panda Semiconductor,” “Pinky
Trading Co., Ltd.,” “Ray Hui,” “Reekay
Technology Ltd.,” ““Sau Luen Chan,”
“Sergey Koynov,” “Serko Limited,”
“Signet Express Co., Ltd.,” “Sik Yin
Ngai,” “Sinovac Technology Limited,”
“Siu Ching Ngai,” “Skylinks FZC,”
“Smartcom (Hong Kong) Co., Limited,”
“SMIC Hong Kong International
Company Limited,” “Synergy Express
Ltd.,” “Sysdynamic Limited,” “Tam
Shue Ngai,” “Tam Wai Tak,”
“Technopole Ltd.,” “Tex-Co Logistics
Ltd.,” “Victory Wave Holdings
Limited,” “Well Smart (HK)
Technology,” “Wise Smart (HK)
Electronics Limited,” “Wong Wai
Chung,” “Wong Yung Fai,” “Y-Sing
Components Limited,” “Yeraz, LTD,”
and “ZM International Company Ltd.,”
and

m ii. By revising the entries for “Avin
Electronics Technology Co., Ltd.
(AETC),” “Beijing Lion Heart
International Trading Company,” “BVI
Electronics,” “Chitron Electronics
Company Ltd,” “Comsum Technologies
(Group) Ltd.,” “Corezing International,”
“Foang Tech Inc.,” “HWA Create,”
“Jadeshine Engineering HK Co.,” “JCN
(HK) Technology Co., Ltd.,” “Kinglead
Electronics Co., Ltd.,” “Luo Jie,”
“Multi-Mart Electronics Technology Co,
Ltd.,” “Oriental Logistics Group LTD,”
“Peaceful Vision (Lianyungang)
Electronic Co., Ltd.,” “PRC Lode
Technology Company,” “Sky Rise
Technology Ltd.,” “Su Bin,” “Taihe
Electric (Hong Kong) Limited,” “Tenco
Technology Company Ltd.,” “TiMi
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Technologies Co., Ltd.”” “Wang Wei,”
“Xian Semi Electronic Co., Ltd.,”
“Xianfa Lin,” “Yutron Technology Co.
Ltd.,” and “Zhou Zhenyong”’;

m b. By removing the entry for HONG
KONG and all of the Hong Kong entities;
m c. Under INDIA, by revising the
entries for “Giovan Ltd.” and
“Technopole Ltd.”;

m d. Under IRAN, by revising the entries
for “Anvik Technologies Sdn. Bhd.”
and ‘“Babak Jafarpour”;

m e. Under MALAYSIA, by revising the
entries for “Anvik Technologies Sdn.
Bhd.” and “Babak Jafarpour”;

m f. Under RUSSIA, by revising the
entry for “Sergey Koynov”’;

m g. Under SINGAPORE, by revising the
entries for “Action Global,” “Amaze
International,” “Corezing
International,” and “Lim Kow Seng”;
m h. Under TAIWAN, by revising the
entry for “Infinity Wise Technology
Limited”; and

m i. Under UNITED ARAB EMIRATES,
by revising the entry for “Skylinks
FzC”.

The additions and revisions read as
follows:

Supplement No. 4 to Part 744—Entity
List

. License License Federal Register
Country Entity requirement review policy citation
CHINA, PEO- 32Group China Ltd., Room 1905, 19/F, For all items subject to Presumption of denial ...... 80 FR 69856, 11/12/15.
PLE’'S RE- Nam Wo Hong Bldg., 148 Wing Lok the EAR. (See §744.11 85 FR [INSERT FR PAGE
PUBLIC OF. Street, Sheung Wang, Hong Kong; of the EAR). NUMBER AND 12/23/

and Room 1119, 11/F, Block B, Yau
Tong Industrial City, 17 Ko Fai Road,
Yau Tong, Kowloon, Hong Kong.

ACTeam Logistics Ltd., Unit B1-B3,
21/F, Block B, Kong Nam Industrial
Building, 603-609 Castle Peak Road,
Tsuen Wan, N.T., Hong Kong.

Action Global, a.k.a., the following one
alias:

—Action Global Co., Limited.

C/O Win Sino Flat 12, 9/F, PO Hong
Centre, 2 Wang Tung Street,
Kowloon Bay, KLN, Hong Kong; and
Flat/RM 1510A, 15/F Ho King COMM
Ctr, 2-16 Fa Yuen Street, Mongkok
KL, Hong Kong (See alternate ad-
dress under Singapore).

Amaze International, Flat/Rm D, 11/F 8
Hart Avenue 8-10 Hart Avenue,
Tsim Sha Tsui KL, Hong Kong (See
alternate address under Singapore).

Anvik Technologies Sdn. Bhd., a.k.a.,
the following eight aliases:

—Anvik Technologies;

—Cason Technologies;

—Henan Electronics;

—Hixton Technologies;

—Hudson Technologies, Ltd.;

—Hudson Engineering (Hong Kong)
Ltd.;

—NMadison Engineering Ltd.; and

—NMontana Advanced Engineering.

Level 19, Two International Finance
Centre, 8 Finance Street, Central,
Hong Kong (See alternate addresses
under Iran and Malaysia).

Avin Electronics Technology Co., Ltd.
(AETC), Room 401, Yuepeng Build-
ing, Jiabin Road, Luohu District,
Shenzhen, Guangdong, China; and
1019 Jiabin Road, Luohu Qu,
Shenzhen Shi, Guangdong, China;
and 10F, Kras Asia Industrial Bldg.,
No. 79 Hung To Road, Kwun
Kowloon, Hong Kong, 999077.

Babak Jafarpour, a.k.a., the following
five aliases:

—Bob Jefferson;

—Peter Jay;

—Sam Lee;

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR.)

For all items subject to
the EAR. (See §744.11
of the EAR).

* *

* *

* *

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

20].

* *

75 FR 7359, 2/19/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

* *

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

78 FR 75463, 12/12/13.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

* *

84 FR 21236, 5/14/19.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

78 FR 75463, 12/12/13.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].
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—Samson Lee; and

—David Lee.

Unit 501, 5/F, Global Gateway, 168
Yeung HK Road, Tsuen Wan, Hong
Kong; and 9/F, Henan Building, 19
Luard Road, Wanchai, Hong Kong;
and Level 19, Two International Fi-
nance Centre, 8 Finance Street,
Central, Hong Kong (See alternate
addresses under Iran and Malaysia).

Bako Cheung, Unit 803, Fourseas
Building, 208-212 Nathan Road,
Kowloon, Hong Kong; and Room
803, Fourseas Bldg 208—212 Nathan
Rd, Kowloon, Hong Kong.

Beijing Lion Heart International Trading
Company, a.k.a., the following one
alias:

—Wei Lai Xi Tong Ltd.

Suite number 1819, The International
Center of Times, Number 101, Shoa
Yao Ju BeilLi, Chaoyang District, Bei-
jing, China; and Room 1318-20,
13F, Hollywood Plaza, 610 Nathan
Road, Mongkok Kowloon, Hong
Kong.

Bing Lu, Room 804 Sino Center, 582—
592 Sino Center Road, Hong Kong.

Biznest, LTD, Room 927 9/F Far East
Consortium Building, 121 Des Voeux
Road C, Central District, Hong Kong;
and 4/F, Hong Kong Trade Centre,
161 167 Des Voeux Road, Central,
Hong Kong.

BVI Electronics, B28 10/F Nanfang Da
Sha, XIDI Ernalu GangZhou, China
511486; and G/F Far East FAC
Building No. 334-336 Kwun Tong
road, Kwun Tong Kowloon, Hong
Kong.

Calvin Law, Flat 2808, 28/F, Asia
Trade Centre, 79 Lei Muk Road,
Kwai Chung, N.T., Hong Kong; and
Units 801-803 and 805, Park Sun

Building, No. 97-107 Wo Yi Hop
Road, Kwai Chung, N.T., Hong
Kong.

Caprice Group Ltd., Room 1119, 11/F,
Block B1, Yau Tong Industrial City,
17 Ko Fai Road, Yau Tong, Kowloon,
Hong Kong; and Unit B1, G/F Pio-
neer Building, 213 Wai Yip St., Kwun
Tong, Kowloon, Hong Kong; and Unit
A, G/F, Pioneer Building, 213 Wai
Yip St., Kwun Tong, Kowloon, Hong
Kong.

Centre Bright Electronics Company
Limited, Unit 7A, Nathan Commercial
Building 430-436 Nathan Road,
Kowloon, Hong Kong; and Room D,
Block 1, 6/F International Industrial
Centre, 2-8 Kwei Tei Street, Shatin
New Territories, Hong Kong.

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

*

Presumption of denial

*

Presumption of denial

Presumption of denial

*

Presumption of denial

Presumption of denial

Presumption of denial

*

Presumption of denial

79 FR 56003, 9/18/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

79 FR 56003, 9/18/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

79 FR 32445, 6/5/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

76 FR 44259, 7/25/11.

80 FR 69856, 11/12/15.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

*

79 FR 32445, 6/5/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

83 FR 44824, 9/4/18.

84 FR 40241, 8/14/19.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

80 FR 69856, 11/12/15.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

*

75 FR 1701, 1/13/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].
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Channel Rich Electronics Company
Limited, Unit 803, Fourseas Building,
208-212 Nathan Road, Kowloon,
Hong Kong; and Room 803,
Fourseas Bldg 208-212 Nathan Rd,
Kowloon, Hong Kong.

Chitron  Electronics Company Ltd,
a.k.a., the following one alias:

—Chi-Chuang Electronics Company
Ltd (Chitron-Shenzhen).

2127 Sungang Rd, Huatong Bldg, 19/F,
Louhu Dist, Shenzhen, China
518001; and 169 Fucheng Rd,
Fenggu Bldg., 7/F, Mianyang, China
621000; and Zhi Chun Rd, No 2 Bldg
of Hoajing jiayuan, Suite #804,
Haidian Dist, Beijing, China 100086;
and 40 North Chang’an Rd, Xi'an
Electronics Plaza Suite #516, Xi'an,
China 710061; and 9 Huapu Rd,
Chengbei Electronics & Apparatus
Mall, 1/F Suite #39, Chengdu, China
610081; and 2 North Linping Rd Bldg
1. Suite #1706, Hongkou Dist,
Shanghai, China 200086; and 6
Shing Yip St. Prosperity Plaza 26/F,
Suite #06, Kwun Tong, Kowloon,
Hong Kong.

Cho-Man Wong, Room 2608, Tech-
nology Plaza 29-35 Sha Tsui Road
Tsuen Wan, Hong Kong; and Unit
803, Fourseas Building, 208—-212 Na-
than Road, Kowloon, Hong Kong;
and Room 803, Fourseas Bldg 208-
212 Nathan Rd, Kowloon, Hong
Kong.

CLC Holdings Limited, a.k.a., the fol-
lowing one alias:

—CLC Xpress.

Flat 2808, 28/F, Asia Trade Centre, 79
Lei Muk Road, Kwai Chung, N.T.,
Hong Kong; and Units 801-803 and
805, Park Sun Building, No. 97-107
Wo Yi Hop Road, Kwai Chung, N.T.,
Hong Kong.

Cloudminds (Hong Kong) Limited, 10/F
Massmutual Twr 33, Lockhart Rd,
Wan Chai, Hong Kong.

* *

Comsum Technologies (Group) Ltd.,
Room 408, Unit 6, Xin Qi Dian Jia
Yan, 5 Chang Qiao Road, Beijing,
100089, China; and Room 1005, 10/
F Carnarvon Plaza, 20 Carnarvon
Road, TST, Kowloon, Hong Kong.

Corad Technology Limited, a.k.a., the
following one alias:

—Corad Technology (China) Limited.

Unit 1306, 13/F, Nanyang Plaza 57
Hung To Road Kwun Tong, Hong
Kong; and Room K, 5/F, Winner Fac-
tory Building No. 55 Hung To Road,
Kwun Tong Kowloon, Hong Kong.

Corezing International, a.k.a., the fol-
lowing five aliases:

—CoreZing Electronics;

—Corezing International Group Com-
pany;

—Corezing International Pte Ltd;

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR.)

For all items subject to
the EAR. (See §744.11
of the EAR).

79 FR 56003, 9/18/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial

* * *

75 FR 1701, 1/13/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial

76 FR 63184, 10/12/11.

79 FR 56003, 9/18/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial

* * *

83 FR 44824, 9/4/18.

84 FR 40241, 8/14/19.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial

85 FR 34497, 6/5/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

78 FR 75463, 12/12/13.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

Presumption of denial

Presumption of denial

84 FR 40241, 8/14/19.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

Presumption of denial
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—Corezing Technology Pte Ltd; and

—Core Zing.

Room 1007, Block C2, Galaxy Century
Bldg., CaiTian Rd., FuTian District,
Shenzhen, China; and Room 1702,
Tower B, Honesty Building, Humen,
Dongguan, Guangdong, China; and
G/F, No. 89, Fuyan Street, Kwun
Tong, Hong Kong; and Flat 12, 9F
Po Hong Kong, 2 Wang Tung Street,
Kowloon Bay, Hong Kong; and Flat/
RM B 8/F, Chong Ming Bldg., 72
Cheung Sha Wan Road KL, Hong
Kong; and FlatiRM 2309, 23/F, Ho
King COMM Center, 2-16 Fa Yuen
Street, Mongkok KLN, Hong Kong
(See alternate address under Singa-
pore).

Dick Kuo, Ltd., Room 9-11, 5/F, Block
B, Hoplite Industrial Centre, 3-5
Wang Tai Road, Kowloon, Hong
Kong.

Dick Leung, GF Seapower Industrial
Building 177, Hoi Bun Road,
Kowloon, Hong Kong.

* *

Exodus Microelectronics Company Lim-
ited, Unit 9B, Nathan Commercial
Building 430-436 Nathan Road,
Kowloon, Hong Kong; and Unit 6B,
Block 1, International Centre 2-8
Kwei Tei Street, Shatin, New Terri-
tories, Hong Kong; and Unit 6B,
Block 1, International Industrial Cen-
tre, 2-8 Kwei Tei Street, Shatin,
Hong Kong.

Foang Tech Inc., a.k.a., the following
one alias:

—Ofogh Electronics Co.

52F, Shun Hing Square, Unit 1-8 Di
Wang Commercial Center,
Shenzhen, China; and Flat/RM 1701-
Ricky CTR, 36 Chowg Yip Street,
Kwun Tong, Hong Kong.

FOC (HK) Technology Co., Ltd., Room
8, 6/F, Shun On Commercial Build-
ing, 112-114 Des Voeux Road, Cen-
tral, Hong Kong.

Fortune Source Electronics Co. Ltd.,
Unit A, 7/F Capri Building, 130 Austin
Road, KLN, Hong Kong; and Unit A7/
F Capri Building, 130 Austin Road,
KLN, Hong Kong; and Unit 803,
Fourseas Building, 208—212 Nathan
Road, Kowloon, Hong Kong.

Giant Base Asia Limited, Room 2205,
22/F, Kowloon Building, 555 Nathan
Road, Hong Kong; and Flat E, Block
1, 12/F, Superluck Industrial Centre,
Tsuen Wan, New Territories, Hong

Kong.
Giovan Ltd., Suite 1505-6, Albion
Plaza, 2-6 Granville Road,

TsimShatSui, Kowloon, Hong Kong
(See alternate address under India).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

*

Presumption of denial

Presumption of denial

*

Presumption of denial

*

Presumption of denial

Presumption of denial

Presumption of denial

*

Presumption of denial

Presumption of denial

*

75 FR 7359, 2/19/10.

85 FR [INSERT FR PAGE
NUMBER AND DATE
OF 12/23/20].

75 FR 7359, 2/19/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

75 FR 1701, 1/13/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

81 FR 40178, 6/21/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

78 FR 75463, 12/12/13.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

79 FR 56003, 9/18/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

78 FR 18808, 03/28/13.

80 FR 69856, 11/12/15.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

81 FR 61601, 9/7/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*
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Hang Tat Electronics Enterprises Co.,
Room 2608, Technology Plaza 29-

35 Sha Tsui Road, Tsuen Wan,
Hong Kong.

Hansen Technologies Limited, Unit
501, 5/F, Global Gateway, 168

Yeung HK Road, Tsuen Wan, Hong
Kong; and 9/F, Henan Building, 19
Luard Road, Wanchai, Hong Kong.

Hong Chun Tai, Unit 27B, Block 8,
Monte Vista, 9 Sha On Street, Ma
On Shan New Territories, Hong
Kong; and Unit 7A, Nathan Commer-
cial Building, 430-436 Nathan Road
Kowloon, Hong Kong; and Room D,
Block 1, 6/F International Industrial
Centre, 2-8 Kwei Tei Street, Shatin,
New Territories, Hong Kong; and
Unit 9B, Nathan Commercial Build-
ing, 430-436 Nathan Road Kowloon,
Hong Kong.

Hong Kong Fung Tak Enterprise,
FLAT/RM A 30, 9/F Silvercorp Inter-

national Tower, 707-713, Nathan
Road, Mongkok, Kowloon, Hong
Kong.
Hua Ying Management Co. Limited,
Tsim Sha Tsui, Kowloon, Hong
Kong.

Huawei Cloud Hong Kong, Hong Kong.

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR, see
§§736.2(b)(3)(vi)," and
744.11 of the EAR, EX-
CEPT 2 for technology
subject to the EAR that
is designated as
EARQ9, or controlled on
the Commerce Control
List for anti-terrorism
reasons only, when re-
leased to members of a
“standards organiza-
tion” (see §772.1) for
the purpose of contrib-
uting to the revision or
development of a
“standard” (see
§772.1).

For all items subject to
the EAR, see
§§736.2(b)(3)(vi)," and
744.11 of the EAR, EX-
CEPT 2 for technology
subject to the EAR that
is designated as
EAR99, or controlled on
the Commerce Control
List for anti-terrorism
reasons only, when re-
leased to members of a
“standards organiza-
tion” (see §772.1) for
the purpose of contrib-
uting to the revision or
development of a
“standard” (see
§772.1)

*

Presumption of denial

*

Presumption of denial

*

Presumption of denial

Presumption of denial

Presumption of denial

*

Presumption of denial

76 FR 63186, 10/12/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

78 FR 75463, 12/12/13.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

*

75 FR 1701, 1/13/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

85 FR 59421, 9/22/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

84 FR 22963, 5/21/19. 85
FR 29853, 5/19/20. 85
FR 36720, 6/18/20. 85
FR 51603, 8/20/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

85 FR 51603, 8/20/20. 85
FR 52901, 8/27/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].
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Huawei Device (Hong Kong) Co., Lim-
ited, Tsim Sha Tsui, Kowloon, Hong
Kong.

* *

Huawei International Co., Limited,
Hong Kong.

* *

Huawei Tech. Investment Co., Limited,
Hong Kong.

For all items subject to

§§736.2(b)(3)(vi)," and
74411 of the EAR, EX-
CEPT 2 for technology
subject to the EAR that
is designated as
EARQ9, or controlled on
the Commerce Control
List for anti-terrorism
reasons only, when re-
leased to members of a
“standards organiza-
tion” (see §772.1) for
the purpose of contrib-
uting to the revision or
development of a
“standard” (see

For all items subject to

§§736.2(b)(3)(vi)," and
744.11 of the EAR, EX-
CEPT 2 for technology
subject to the EAR that
is designated as
EAR99, or controlled on
the Commerce Control
List for anti-terrorism
reasons only, when re-
leased to members of a
“standards organiza-
tion” (see §772.1) for
the purpose of contrib-
uting to the revision or
development of a
“standard” (see

For all items subject to

§§736.2(b)(3)(vi)," and
74411 of the EAR, EX-
CEPT 2 for technology
subject to the EAR that
is designated as
EAR99, or controlled on
the Commerce Control
List for anti-terrorism
reasons only, when re-
leased to members of a
“standards organiza-
tion” (see §772.1) for
the purpose of contrib-
uting to the revision or
development of a
“standard” (see

License Federal Register
review policy citation
Presumption of denial ...... 84 FR 22963, 5/21/19. 85

FR 29853, 5/19/20. 85
FR 36720, 6/18/20. 85
FR 51603, 8/20/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

* * *

Presumption of denial ...... 84 FR 22963, 5/21/19. 85
FR 29853, 5/19/20. 85
FR 36720, 6/18/20. 85
FR 51603, 8/20/20.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

* * *

Presumption of denial ...... 84 FR 22963, 5/21/19. 85
FR 29853, 5/19/20. 85
FR 36720, 6/18/20. 85
FR 51603, 8/20/20.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].
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Huawei Technologies Co. Ltd., Tsim
Sha Tsui, Kowloon, Hong Kong.

* *

HWA Create, 5/F, Xinshidai Building/
New Era Mansion, 7 Huayuan Rd.,
Beijing, China; and No. B3 Huayuan
Rd., Beijing, China, and Unit 1001—
1002, 10F, Chinachem Building, 34—
37 Connaught Rd., Hong Kong; and
Unit A 5th Floor, Cheong Commer-
cial Building, 19-25 Jervois St, Hong
Kong; and Unit B, 6/F, Dah Sing Life
Building, 99—1-5 Des Voeux Rd,
Hong Kong.

Infinity Wise Technology Limited, 7/F
One Kowloon, 1 Wang Yuen Street,
Kowloon Bay, Kowloon, Hong Kong;
and Room 1213 Chui King House,
Choi Hung Estate, Kowloon, Hong
Kong (See alternate addresses under
Taiwan).

Jadeshine Engineering (HK) Co., Room
702, Boss Commercial Centre, Ferry
Street 38, Kowloon, Hong Kong; and
G/F BLK C 255 Sai Tau Wai DD 123
Lot 1307 Yuen Long, NT, Hong
Kong.

Jadeshine Engineering HK Co., Shang-
hai, China; and Langfang, China; and
G/F Blk C, 255 Tau Wai, DD 123
Lot, Yuen Long, Hong Kong.

Jason Shuai, a.k.a., the following one
alias:

—Jason Shine.

Hong Kong.

JCN (HK) Technology Co., Ltd., Room
8D Block A, Guanghao International
Center, Meilong Road, Longhua Dis-
trict, Shenzhen, Guangdong, China;
and Unit 1516 Block B, Guanghao
International Center, Meilong Road,
Longhua District, Shenzhen,
Guangdong, China; and Rm. 502,
Arion Centre, 2-12 Queen’s Rd
West, Hong Kong.

*

For all items subject to
the EAR, see
§§736.2(b)(3)(vi)," and
74411 of the EAR, EX-
CEPT 2 for technology
subject to the EAR that
is designated as
EARQ9, or controlled on
the Commerce Control
List for anti-terrorism
reasons only, when re-
leased to members of a
“standards organiza-
tion” (see §772.1) for
the purpose of contrib-
uting to the revision or
development of a
“standard” (see
§772.1).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

*

Presumption of denial

*

Presumption of denial

*

Presumption of denial

Presumption of denial

*

Presumption of denial

Presumption of denial

84 FR 22963, 5/21/19. 85
FR 29853, 5/19/20. 85
FR 36720, 6/18/20. 85
FR 51603, 8/20/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

79 FR 36202, 6/26/14.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

*

81 FR 40178, 6/21/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

78 FR 18808, 03/28/13.
80 FR 69856, 11/12/15.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

78 FR 18811, 03/28/13.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

78 FR 18811, 3/28/13.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

85 FR 34497, 6/5/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].
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JLD Technology, Hong Kong Co., Ltd.,
Room 1237, Pacific Trade Centre,
No. 2 Kai Hing Road, Kowloon Bay,
Hong Kong; and Room 301-2, Hang
Seng Wanchai Building, 3rd Floor,
No. 200 Hennessy Road, Wanchai,
Hong Kong.

Joe Shih, Room 9-11, 5/F, Block B,
Hoplite Industrial Centre, 3-5 Wang
Tai Road, Kowloon, Hong Kong.

Joinus Freight Systems HK Ltd, a.k.a.,
the following two aliases:

—JFS Gilobal Logistics; and

—Joinus Freight Systems Global Logis-
tics Limited.

Unit 07-07, 25F, Tower B, Regent
Centre, 63 Wo Yi Hop Road, Kwai
Chung, N.T. Hong Kong and Units
801-803 and 805, Park Sun Building,
No. 97-107 Wo Yi Hop Road, Kwai
Chung, Hong Kong.

K Logistics (China) Limited, a.k.a., the
following one alias:

—K Logistics Hong Kong.

Unit A, 4/F., China Fen Hin Building,
No. 5 Cheung Yue St., Kowloon,
Hong Kong.

Kinglead Electronics Co., Ltd., a.k.a.,
the following four aliases:

—Kinglead International Trading;

—Kinglead International Trading Lim-
ited;

—Kinglead Trading; and

—~Phonide Electronics Limited.

15H Office Building Buji, Central Plaza,
Jihua  Road, Buji, Longgang,
Shenzhen, China; and Room 1041
Pacific Trade Center, No. 2 Kai Hing
Road, Kowloon Bay, Hong Kong; and
B5-3, 29/F, Legend Tower, 7 Shing
Yip Street, Kwun Tong, Kowloon,
Hong Kong.

Kitronix Display, Unit B1, G/F, Pioneer
Building, 213 Wai Yip St., Kwun
Tong, Kowloon, Hong Kong.

Kong Fat Electronic Trading Limited,
Unit 5, 1/F, Block A, Hoplite Indus-
trial Centre, 3-5 Wang Tai Rd.,
Kowloon Bay, Kowloon, Hong Kong.

LHI Technology (H.K.) Company Lim-
ited, Units 801-803 and 805, Park
Sun Building, No. 97-107 Wo Yi Hop
Road, Kwai Chung, N.T., Hong
Kong.

Lim Kow Seng, a.k.a., the following five
aliases:

—Alvin Stanley;

—Eric Lim;

—James Wong;

—Mike Knight; and

—Seng Lim Kow.

Flat/Rm 3208 32/F, Central Plaza, 18
Harbour Road, Wanchai, Hong Kong;
and Flat/RM 2309, 23/F, Ho King
COMM Center, 2—16 Fa Yuen Street,
Mongkok KLN, Hong Kong (See al-
ternate addresses under Singapore).

* *

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

*

Presumption of denial

Presumption of denial

Presumption of denial

*

Presumption of denial

*

Presumption of denial

79 FR 32441, 6/5/14. 80
FR 69856, 11/12/15.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

75 FR 7359, 2/19/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

81 FR 14958, 3/21/16. 83
FR 44824, 9/4/18.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

85 FR 34497, 6/5/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

79 FR 32445, 6/5/14. 80
FR 69856, 11/12/15.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

80 FR 69856, 11/12/15.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

73 FR 54503, 9/22/08.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

83 FR 44824, 9/4/18. 84
FR 40241, 8/14/19.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].
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Luo Jie, a.k.a.,, the following three
aliases:

—Cherry;

—Ivy Luo; and

—Jie Luo.

Room 1007, Block C2, Galaxy Century
Bldg., CaiTian Rd., FuTian District,
Shenzhen, China; and Room 1702,
Tower B, Honesty Building, Humen,
Dongguan, Guangdong, China; and
Flat/RM 1510A, 15/F Ho King COMM
Ctr, 2-16 Fa Yuen Street, Mongkok
KL, Hong Kong; and C/O Win Sino
Flat 12, 9/F, PO Hong Centre, 2
Wang Tung Street, Kowloon Bay,
KLN, Hong Kong; and Flat/Rm D, 11/
F 8 Hart Avenue, 8—10 Hart Avenue,
Tsim Sha Tsui KL, Hong Kong; and
G/F, No. 89, Fuyan Street, Kwun
Tong, Hong Kong; and Flat 12, 9F
Po Hong Kong, 2 Wang Tung Street,
Kowloon Bay, Hong Kong; and Flat/
RM B 8/F, Chong Ming Bldg., 72
Cheung Sha Wan Road, KL, Hong
Kong; and Flat/Rm 3208 32/F Cen-
tral Plaza, 18 Harbour Road,
Wanchai, Hong Kong.

Multi-Mart Electronics Technology Co,
Ltd., 5/F Blk 37A, 3 Qiaogao Road,
Nanhai, Guangdong, Foshan, China;
and 29J King Palace Plaza, 55 King
Yip Street, Kwun Tong, Kowloon,
Hong Kong.

OEM Hub Co Ltd, Rm 3208 32/F Cen-
tral Plaza, 18 Harbour Road,
Wanchai, Hong Kong; and Flat/RM
2309, 23/F, Ho King COMM Center,
2—16 Fa Yuen Street, Mongkok KLN,
Hong Kong.

OnTime Electronics Technology Com-
pany, Room 609-610 6/F Boss Com-
mercial Center, 28 Ferry Street,
Jordon, Kowloon, Hong Kong.

Oriental Logistics Group LTD, a.k.a.,
the following one alias:

—Oriental Air Transport Service Ltd.

Room 2114, 21/F., Shenhua Commer-
cial, Bldg, No. 2018 Jiabin Rd, Luo
Hu District, Shenzhen, China 518001
and; Unit B, 10th Floor, United Over-
seas Plaza, No. 11, Lai Yip Street,
Kwun Tong, Kowloon, Hong Kong;
and 10/F, Union Bldg, 112 How
Ming, Kwun Tong, Kowloon, Hong
Kong.

Panda Semiconductor, Room 2, Unit A
14/F Shun on Commercial building,
112-114 Des Voeux Road, Central,
Hong Kong.

Peaceful Vision (Lianyungang) Elec-
tronic Co., Ltd., a.k.a., the following
two aliases:

—Hangxing Electronics (Lianyungang)
Co., Ltd; and

—Peaceful Vision Co., Ltd.

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR.)

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

* *

Presumption of denial

* *

Presumption of denial

Presumption of denial

Presumption of denial

* *

Presumption of denial

* *

Presumption of denial

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

*

84 FR 21236, 5/14/19.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

75 FR 36519, 6/28/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

85 FR 59421, 9/22/20.
85 FR [INSERT FR PAGE
NUMBER ND 12/23/20].

*

81 FR 40178, 6/21/16.
85 FR [INSERT FR PAGE
NUMBER ND 12/23/20].

*

85 FR 52901, 8/27/20.
85 FR [INSERT FR PAGE
NUMBER ND 12/23/20].
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No. 1 Changxing Road, Song Eco-
nomic High-tech Zone, Lianyungang,
Jiangsu, China; and No. 1 Changxing
Road, Songtiao Hi-Tech Industrial
Development Zone, Lianyungang,
Jiangsu, China; and 20K, West Build-
ing, Science and Technology Capital,
668 Beijing East Road, Huangpu Dis-
trict, Shanghai, China; and Room
601, Unit 4, Building 5, Yufu Jiayuan,
Yuquan Road, Haidian District, Bei-
jing, China; and 4201A, 42/F, SEG
Plaza, Shennan Middle Road,
Shenzhen, China; and Room 813 8/F
Hung Hom Commercial Center Block
A 39 Ma Tau Wai Road, Hung Hom,
Kowloon, Hong Kong.

Pinky Trading Co., Ltd., 338 Queen’s
Road, Central, Hong Kong.

* *

PRC Lode Technology Company,
a.k.a., the following the following five
aliases:

—Lode International Limited;

—Lode Technology Company;

—Beijing Lode Technology Company,
Ltd.;

—Beijing Nuodian Keji Youxian Gongsi;
and

—aBeijing Nuodian Technology.

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

*

Presumption of denial

81 FR 40178, 6/21/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

79 FR 44683, 8/1/14. 80
FR 69856, 11/12/15. 81
FR 14958, 3/21/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].
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Room 8306 Kelun Building, 12A
Guanghua Road, Chaoyang, Beijing
100020, China; and Room 801, Unit
1, Building 8 Caiman Street,
Chaoyang Road, Beijing 100025,
China; and Building 1-1, No. 67
Caiman Str., Chaoyang Road, Beijing
100123, China; and Room A407
Kelun Building, 12A Guanghua Road,
Chaoyang, Beijing 100020, China;
and Rm 602, 5/F, No. 106 NanHu
Road, ChaoYang District, Beijing,
China; and Suite 801, Unit 1, Build-
ing 8 Caiman Street Finance & Eco-
nomics Center, Chaoyang Road,
Chaoyang District, Beijing; and Suite
306, Lianhua Building No. 159
Tianzhou Road, Xuhui District,
Shanghai 200233; and Suite 6B3,
Building 15, No. 300 Tianlin Road,
Xuhui District, Shanghai 200233; and
Suite 1901, Unit 1, Block 8, District
E, Ziwei Garden City, Changan
Technological Garden, Xi'an,
710119; and Suite 2002, Unit 4,
Building 1 Zhongda Junyue Jinsha
Phase 3 No. 15 Jinxiang Road,
Qingyang District, Chengdu, 610031;
Suite 1506, Building 4,
Dachengxiaoshi, No. 10 Qingjiang
Zhong Road, Qingyang District,
Chengdu 610072; and Suite 904,
Building A6, Shunfeng Emerald Gar-
den, No. 168 Zhaofeng Road,
Shijing, Baiyun District, Guangzhou,
510410; and No. 1263 Airport Road,
Baiyun District, Guangzhou; and
Suite 201, Tower A, Building 14,
Qianxihe Garden Center, Nanchang,
330002; and Room 1019—1020 Nan
Fung Centre, 264—298 Castle Peak
Road, Tsuen Wan New Territories,
Hong Kong; and Room 1522 Nan
Fung Centre, 264—298 Castle Peak
Road, Tsuen Wan New Territories,
Hong Kong.

Ray Hui, Units 801-803 and 805, Park
Sun Building, No. 97-107 Wo Yi Hop
Road, Kwai Chung, N.T., Hong
Kong.

Reekay Technology Ltd., a.k.a., the fol-
lowing one alias:

—Reekay Technology.

Suite 502, 5th Floor Arion Commercial
Centre, No. 2-12 Queens Road
West, Sheung Wan, Hong Kong.

Sau Luen Chan, Unit 803, Fourseas
Building, 208-212 Nathan Road,
Kowloon, Hong Kong; and Room
803, Fourseas Bldg 208—212 Nathan
Rd, Kowloon, Hong Kong.

Sergey Koynov, a.k.a., the following
one alias:

—Sergey V. Coyne.

Room 704 7/F, Landwide Commercial
Building, 118—-120 Austin Rd, Tsim
Sha Tsui, Hong Kong (See alternate
address in Russia).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR.)

*

Presumption of denial

Presumption of denial

*

Presumption of denial

*

Presumption of denial

*

83 FR 44824, 9/4/18.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

80 FR 69856, 11/12/15.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

*

79 FR 56003, 9/18/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

77 FR 61256, 10/9/12.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].
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Serko Limited, Room 704 7/F, For all items subject to Presumption of denial ...... 77 FR 61249, 10/9/12. 80

Landwide Commercial Building, 118—

120 Austin Rd, Tsim Sha Tsui, Hong

Kong; and Room 1509, Unit A, 15th

Floor, Mai Shun Industrial Building,

No. 18-24 Kwai Cheong Road, New

Territories, Hong Kong.

Signet Express Co., Ltd., Room 9-11,
5/F, Block B, Hoplite Industrial Cen-
tre, 3-5 Wang Tai Road, Kowloon,
Hong Kong.

Sik Yin Ngai, a.k.a., the following one
alias:

—Spencer Ngai.

Unit 401, Harbour Ctr., Tower 2, 8 Hok
Cheung Street, Hung Hom, Kowloon,
Hong Kong.

Sinovac Technology Limited, Rm 804
Sino Center, 582-592 Sino Center
Road, Hong Kong.

Siu Ching Ngai, a.k.a. the following one
alias:

—Terry Ngai.

Unit C, 9/F Neich Tower, 128 Glouces-
ter Road, Wanchai, Hong Kong.

Sky Rise Technology Ltd., a.k.a., the
following one alias:

—Sky Rise Tech.

4-4-2301 Xinyi Jiayuan,
Chongwenmen, Dongcheng, Beijing,
China; and Room 1905, 19/F, Nam
Wo Hong Bldg., 148 Wing Lok
Street, Sheung Wang, Hong Kong;
and Room 1118, 11/F, Block B1, Yau
Tong Industrial City, 17 Ko Fai Road,
Yau Tong, Kowloon, Hong Kong;
Room 1119, 11/F, Block B, Yau
Tong Industrial City, 17 Ko Fai Road,
Yau Tong, Kowloon, Hong Kong.

Skylinks FZC, a.k.a., the following two
aliases:

—Skylinks; and

—Skylinks Satellite Comm.

RM 1905, 19/F, Nam Wo Hong Bldg.,
148 Wing Lok Street, Sheung Wang,
Hong Kong (See alternate addresses
under U.A.E.).

Smartcom (Hong Kong) Co., Limited,
Sheung Wan, Hong Kong.

the EAR. (See §744.11
of the EAR.)

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR, see
§§736.2(b)(3)(vi)," and
74411 of the EAR, EX-
CEPT 2 for technology
subject to the EAR that
is designated as
EAR99, or controlled on
the Commerce Control
List for anti-terrorism
reasons only, when re-
leased to members of a
“standards organiza-
tion” (see §772.1) for
the purpose of contrib-
uting to the revision or
development of a
“standard” (see
§772.1).

FR 69856, 11/12/15.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

* * *

75 FR 7359, 2/19/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

74 FR 35799, 7/21/09.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial

Presumption of denial

79 FR 32445, 6/5/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

74 FR 35799, 7/21/09.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial

Presumption of denial

80 FR 69856, 11/12/15.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

Presumption of denial

* * *

81 FR 14958, 3/21/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial

84 FR 22963, 5/21/19. 85
FR 29853, 5/19/20. 85
FR 36720, 6/18/20. 85
FR 51603, 8/20/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

Presumption of denial
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SMIC Hong Kong International Com-
pany Limited, a.k.a., the following
one alias:

—SMIC Hong Kong.

Suite 3003, 30th Floor, No. 9 Queen’s
Road Central Hong Kong.

* *

Su Bin, ak.a., the following two
aliases:

—Stephen Subin; and

—Steve Su.

Room 8306 Kelun Building, 12A
Guanghua Road, Chaoyang, Beijing
100020, China; and Room 801, Unit
1, Building 8 Caiman Street,
Chaoyang Road, Beijing 100025,
China; and Building 1-1, No. 67
Caiman Str., Chaoyang Road, Beijing
100123, China; and Room A407
Kelun Building, 12A Guanghua Road,
Chaoyang, Beijing 100020, China;
and Rm 602, 5/F, No. 106 NanHu
road, ChaoYang District, Beijing,
China; and Rm 1019-1020 Nan
Fung Centre, 264-298 Castle Peak
Road, Tsuen Wan New Territories,
Hong Kong; and Room 1522 Nan
Fung Centre, 264—298 Castle Peak
Road, Tsuen Wan New Territories,
Hong Kong.

Synergy Express Ltd., Room 1237, Pa-
cific Trade Centre, No. 2 Kai Hing
Road, Kowloon Bay, Hong Kong.

Sysdynamic Limited, Unit 716A, 7/F
Enterprise Place (Building 9), No. 5
Science Park West Avenue, Hong
Kong Science Park, Shatin, New Ter-
ritories, Hong Kong; and Unit 401,
Harbour Ctr.,, Tower 2, 8 Hok
Cheung Street Hung Hom, Kowloon,
Hong Kong.

Taihe Electric (Hong Kong) Limited,
Room No. 2002, 20th Floor, Building
B, Jinsha Winera Plaza, No. 1,
Shujin  Road, Qingyang District,
Chengdu, Sichuan, 610091, P.R.
China; and MOWA 2188, Rm. 1007,
10/F., Ho King Ctr., No. 2-16 Fa
Yuen Street, Mongkok, Hong Kong.

Tam Shue Ngai, Unit C, 9/F Neich
Tower, 128 Gloucester Road,
Wanchai, Hong Kong.

Tam Wai Tak, a.k.a., the following one
alias:

—Thomsom Tam.

Room 609-610 6/F, Boss Commercial
Center, 28 Ferry Street, Jordon,
Kowloon, Hong Kong.

Technopole Ltd., Suite 1505—6, Albion
Plaza, 2-6 Granville Road,
TsimShatSui, Kowloon, Hong Kong
(See alternate address under India).

All items subject to the
EAR. (See §744.11 of
the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial for
items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometer and below,
including extreme ultra-
violet technology). Case
by case for all other
items.

* *

Presumption of denial ......

* *

Presumption of denial ......

Presumption of denial ......

* *

See §744.2(d) of the EAR

* *

Presumption of denial ......

Presumption of denial ......

* *

Presumption of denial ......

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

79 FR 44683, 8/1/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

79 FR 32445, 6/5/14.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

74 FR 35799, 7/21/09.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

85 FR 52901, 8/27/20.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

74 FR 35799, 7/21/09.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

75 FR 36519, 6/28/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

81 FR 61601, 9/7/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].
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* *

Tenco Technology Company Ltd.,
a.k.a., the following three aliases:

—Tenco International Co., Ltd.;

—Shenzhen Tenco Technology Co.,
Ltd.; and

Rm. 2709, Block A, Jiahe Huagiang
Building, Shennan Middle Rd., F
Shenzhen, Guangdong 518007,
China; and Room 2709, Block A,
Jiahe Building, Shennan Mid Road,
Futian District, Shenzhen, 518000,
China; and Room 311 3F Genplas
Industrial Building, 56 Hoi Yuen
Road, Kwun Kowloon, Hong Kong;
and Room 15, 6F Corporation
Square, 8 Lam Lok Street, Kowloon
Bay, Hong Kong.

Tex-Co Logistics Ltd., a.k.a., the fol-
lowing one alias:

—Tex-Co Hongxin Logistics Limited.

GF Seapower Industrial Building 177,
Hoi Bun Road, Kowloon, Hong Kong,
and Room 2202, 22F, Causeway
Bay Plaza 1, 489 Hennessey Road,
Causeway Bay, Hong Kong, and
Room BO03, 6/F, Cheong Wah Fac-
tory Building, 39-41 Sheung Heung
Road, Tokwawan, Kowloon, Hong
Kong; and Room G, 6/F Winner
Building, 36 Man Yue Street, Hung
Hom, Kowloon.

*

TiMi Technologies Co., Ltd., a.k.a., the
following two aliases:

—TiMi Technology Co. Ltd.; and

—TiMi Tech.

F/10, A-Tower, Nongke Building, 11/
Shu Guang Hua Yuan Zhong Lu,
Haidian District, Beijing, China,
100097; and Nanhai Avenue,
Nanshan District, 518054, Shenzhen,
China; and Room 1119, 11/F, Block
B, Yau Tong Industrial City, 17 Ko
Fai Road, Yau Tong, Kowloon, Hong
Kong; and Room 1118, 11/F, Block
B1, Yau Tong Industrial City, 17 Ko
Fai Road, Yau Tong, Kowloon, Hong
Kong; and Unit A, G/F, Pioneer
Building, 213 Wai Yip St., Kwun
Tong, Kowloon, Hong Kong; and
Room 1905, 19/F, Nam Wo Hong
Bldg., 148 Wing Lok Street, Sheung
Wang, Hong Kong.

Victory Wave Holdings Limited, Unit
2401 A, Park-In Commercial Centre,
56 Dundas Street, Hong Kong; and
Unit 2401A, 24/F Park-In Commercial
Centre, 56 Dundas Street, Mongkok,
Kowloon, Hong Kong.

*

For all items subject to
the EAR. (See §744.11
of the EAR.)

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

*

Presumption of denial

*

Presumption of denial

*

Presumption of denial

*

84 FR 21236, 5/14/19.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

—Shenzhen
Shengfaweiye Elec-
tronic Co., Ltd.

*

75 FR 7358, 2/19/10. 80
FR 69856, 11/12/15.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

80 FR 69856, 11/12/15.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

*

75 FR 1701, 1/13/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].
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Wang Wei, ak.a., the following one
alias:

—Jack Wang.

4-4-2301 Xinyi Jiayuan,
Chongwenmen, Dongcheng, Beijing,
China; and F/10, A-Tower, Nongke
Building, 11/Shu Guang Hua Yuan
Zhong Lu, Haidian District, Beijing,
China, 100097; and Room 1905, 19/
F, Nam Wo Hong Bldg., 148 Wing
Lok Street, Sheung Wang, Hong
Kong; and Room 1118, 11/F, Block
B, Yau Tong Industrial City, 17 Ko
Fai Road, Yau Tong, Kowloon, Hong
Kong; and Room 1119, 11/F, Block
B, Yau Tong Industrial City, 17 Ko
Fai Road, Yau Tong, Kowloon, Hong
Kong.

Well Smart (HK) Technology, Room
604, Kalok Building, 720 Nathan
Road, Kowloon, Hong Kong.

Wise Smart (HK) Electronics Limited,
Room 1213, Chui King House, Choi
Hung Estate, Kowloon, Hong Kong.

Wong Wai Chung, a.k.a., the following
one alias:

—David Wong.

Unit 27B, Block 8, Monte Vista, 9 Sha
On Street, Ma On Shan, New Terri-
tories, Hong Kong; and Unit 7A, Na-
than Commercial Building 430-436
Nathan Road, Kowloon, Hong Kong;
and Room D, Block 1, 6/F Inter-
national Industrial Centre, 2-8 Kwei
Tei Street, Shatin, New Territories,
Hong Kong.

Wong Yung Fai, a.k.a., the following
one alias:

—Tonny Wong.

Unit 27B, Block 8, Monte Vista, 9 Sha
On Street, Ma On Shan, New Terri-
tories, Hong Kong; and Unit 1006,
10/F Carnarvon Plaza, 20 Carnarvon
Road, TST, Kowloon, Hong Kong;
and Unit 7A, Nathan Commercial
Building, 430-436 Nathan Road,
Kowloon, Hong Kong; and Room D,
Block 1, 6/F International Industrial
Centre, 2-8 Kwei Tei Street, Shatin,
New Territories, Hong Kong; and
Unit 9B, Nathan Commercial Building
430-436 Nathan Road, Kowloon,
Hong Kong; and Unit 2401A, 24/F
Park-In Commercial Centre 56
Dundas Street, Mongkok, Kowloon,
Hong Kong.

Xian Semi Electronic Co., Ltd., a.k.a.,
the following three aliases:

—Semi Electronics Co.;

—Semi Electronics International Co.
Limited; and

—Exodus Microelectronics Co., Ltd.

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

*

Presumption of denial

80 FR 69856, 11/12/15.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

81 FR 40178, 6/21/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

81 FR 40178, 6/21/16.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

75 FR 1701, 1/13/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

75 FR 1701, 1/13/10.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

76 FR 71869, 11/21/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].
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Room 24F, Duhui 100 Building Block
B, ZhongHang Road, Futian District,
Shenzhen City GuangDong Province,
China; Room 1810 Lang Chen Build-
ing, No. 13 Gaoxin Road, High Tech-
nology Development Zone, Xian,
China; Room 24F-27E Duhui B,
Zhonghang Road, Futian District,
Shenzhen City, China; and Room
1802 Xigema Building No. 25,
Gaoxin Road, High-Tech Develop-
ment Zone, Xian, China; and
CAMDY, F1, 6/F BR3 Lanzhou Ind.,
No. 20-30 Jiangyuan, Yantian, Hong
Kong; and Room 611 6/F Ricky CTR
36 Chong Yip St, Kwun Tong
Kowloon, Hong Kong.

Xianfa Lin, a.k.a., the following one
alias:

—Alpha Lam.
15H Office Building, Buji Central Plaza,
Jihua Road, Buji Longgang,

Shenzhen, China.

*

Y-Sing Components Limited, Unit 401,
Harbour Ctr.,, Tower 2, 8 Hok
Cheung Street, Hung Hom, Kowloon,
Hong Kong.

Yeraz, LTD, a.k.a., the following one
alias:

—Mikrocity HK Limited.

Room 927 9/F Far East Consortium
Building, 121 Des Voeux Road C,
Central District, Hong Kong; and
Room 402-403, 4/F, Hong Kong
Trade Centre, 161-167 Des Voeux
Road, Central, Hong Kong.

*

Yutron Technology Co. Ltd.,, Room
201-2083, Building 7B, International
Business Center, 1001 Honghua
Road, Futian Free Trade Zone,
Shenzhen, China; and Suite B, 11/F,
Foo Cheong Building, 82-86 Wing
Lok Street, Sheung Wan, Hong
Kong; and 24-28 5F, Topsail Plaza,
11 On Sum Street, Shaitin, Hong
Kong.

Zhou Zhenyong, a.k.a., the following
two aliases:

—Benny Zhou; and

—Zhenyong Zhou.

Room 1007, Block C2, Galaxy Century
Bldg., CaiTian Rd., FuTian District,
Shenzhen, China; and Room 1702,
Tower B, Honesty Building, Humen,
Dongguan, Guangdong, China; and
G/F, No. 89, Fuyan Street, Kwun
Tong, Hong Kong; and Flat 12, 9F
Po Hong Kong 2 Wang Tung Street,
Kowloon Bay, Hong Kong; and Flat/
RM B 8/F, Chong Ming Bldg., 72
Cheung Sha Wan Road, KL, Hong
Kong; and FlatRM 2309, 23/F, Ho
King COMM Center, 2-16 Fa Yuen
Street, Mongkok KLN, Hong Kong.

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR.)

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

*

Presumption of denial

Presumption of denial

*

Presumption of denial

Presumption of denial

79 FR 32445, 6/5/14. 82
FR 24245, 5/26/17.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

73 FR 54503, 9/22/08.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

76 FR 44259, 7/25/11. 80
FR 69856, 11/12/15.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

*

84 FR 21236, 5/14/19.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].
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ZM International Company Ltd., 4/F En- For all items subject to Presumption of denial ...... 83 FR 44824, 9/4/18. 84
terprise  Bldg 228-238, Queen’s the EAR. (See §744.11 FR 40241, 8/14/19.
Road Central, Hong Kong; and of the EAR). 85 FR [INSERT FR PAGE
Room C, 22/F, 235 Wing Lok Street, NUMBER AND 12/23/
Trade Centre, Sheung Wan, N.T,, 20].

Hong Kong.
INDIA ... * * * * * *

Giovan Ltd., C-16A, New Multan For all items subject to Presumption of denial ...... 81 FR 61601, 9/7/16.
Nagar, Surya Enclave, New Rohtak the EAR. (See §744.11 85 FR [INSERT FR PAGE
Road 099 Paschim Vihar, New Delhi, of the EAR). NUMBER AND 12/23/
India 110056 (See alternate address 20].
under China).

Technopole Ltd., D-79, New Multan For all items subject to Presumption of denial ...... 81 FR 61601, 9/7/16.
Nagar, Surya Enclave, New Rohtak the EAR. (See §744.11 85 FR [INSERT FR PAGE
Road 099 Paschim Vihar, New Delhi, of the EAR). NUMBER AND 12/23/
India 110056 (See alternate address 20].
under China).

IRAN ..o * * * * * *

Anvik Technologies Sdn. Bhd., a.k.a., For all items subject to Presumption of denial ...... 78 FR 75463, 12/12/13.
the following eight aliases: the EAR. (See §744.11 85 FR [INSERT FR PAGE

—Anvik Technologies; of the EAR). NUMBER AND 12/23/

—Cason Technologies; 20].

—Henan Electronics;

—Hixton Technologies;

—Hudson Technologies, Ltd.;

—Hudson Engineering (Hong Kong)

Ltd.;

—Madison Engineering Ltd.; and

—Montana Advanced Engineering.

F10, No. 21, 9th Alley, Vozara Ave.,

Tehran, Iran (See alternate address-
es under China and Malaysia).

Babak Jafarpour, a.k.a., the following For all items subject to Presumption of denial ...... 78 FR 75463, 12/12/13.
five aliases: the EAR. (See §744.11 85 FR [INSERT FR PAGE

—Bob Jefferson; of the EAR). NUMBER AND 12/23/

—Peter Jay; 20].

—Sam Lee;

—Samson Lee; and

—David Lee.

F10, No. 21, 9th Alley, Vozara Ave.,

Tehran, Iran (See alternate address-
es under China and Malaysia).
MALAYSIA ...... * * * * * *

Anvik Technologies Sdn. Bhd., a.k.a., For all items subject to Presumption of denial ...... 78 FR 75463, 12/12/13.
the following eight aliases: the EAR. (See §744.11 85 FR [INSERT FR PAGE

—Anvik Technologies; of the EAR). NUMBER AND 12/23/

—Cason Technologies, 20].

—Henan Electronics;

—Hixton Technologies;

—Hudson Technologies, Ltd.;

—Hudson Engineering (Hong Kong)
Ltd.;

—Madison Engineering Ltd.; and

—Montana Advanced Engineering.
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Level 36, Menara Citibank, 165 Jalan
Ampang, Kuala Lumpur, Malaysia,
50450; and Level 20, Menara Stand-
ard Chartered, 30 Jalan Sultan
Ismail, Kuala Lumpur, Malaysia,
50250 (See alternate addresses
under China and Iran).

Babak Jafarpour, a.k.a., the following
five aliases:

—Bob Jefferson;

—Peter Jay;

—Sam Lee;

—Samson Lee; and

—David Lee.

Level 36, Menara Citibank, 165 Jalan
Ampang, Kuala Lumpur, Malaysia,
50450; and Level 20, Menara Stand-
ard Chartered, 30 Jalan Sultan
Ismail, Kuala Lumpur, Malaysia,
50250; and Level 26, Tower 2, Etiga
Twins 11, Jalan Pinang, Kuala
Lumpur, Malaysia 50450; and M-3—
19 Plaza Damas, Sri Hartamas,
Kuala Lumpur, Malaysia 50480 (See
alternate addresses under China and
Iran).

* *

*

For all items subject to
the EAR. (See §744.11
of the EAR).

* *

Presumption of denial

*

78 FR 75463, 12/12/13.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

RUSSIA

* *

Sergey Koynov, a.k.a., the following
one alias:

—Sergey V. Coyne.

106 Kuybyshev Str, Office 68,
Yekaterinburg, Russia (see alternate
address in China).

*

*

For all items subject to
the EAR. (See §744.11
of the EAR.)

* *

Presumption of denial

*

77 FR 61256, 10/9/12.

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

SINGAPORE ....

Action Gilobal, a.k.a., the following one
alias:

—Action Global Co., Limited.

520 Sims Avenue, #02-04, Singapore
387580 (See alternate addresses
under China).

Amaze International, Block 1057 Eunos
Avenue 3, #02-85, Singapore
409848 (See alternate address under
China).

Corezing International, a.k.a., the fol-
lowing five aliases:

—CoreZing Electronics;

—Corezing International Group Com-
pany;

—Corezing International Pte Ltd;

—Corezing Technology Pte Ltd; and

—Core Zing.

2021 Bukit Batok Street 23, #02-212,
Singapore 659626; and 111 North
Bridge Road, #27-01 Peninsula
Plaza, Singapore 179098; and 50
East Coast Road, #2-70 Roxy
Square, Singapore 428769; and
Block 1057 Eunos Avenue 3, #2-85,
Singapore 409848 (See alternate ad-
dress under China).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

For all items subject to
the EAR. (See §744.11
of the EAR).

*

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

Presumption of denial

* *

Presumption of denial

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].

76 FR 67062, 10/31/11.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/

20].
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Lim Kow Seng, a.k.a., the following five For all items subject to Presumption of denial ...... 76 FR 67062, 10/31/11.

aliases: the EAR. (See §744.11 85 FR [INSERT FR PAGE
—Alvin Stanley; of the EAR). NUMBER AND 12/23/
—Eric Lim; 20].
—James Wong;
—Mike Knight; and
—Seng Lim Kow.
Blk 751 Woodlands Circle, #10-592,
Singapore 730751; and 520 Sims
Avenue, #02-04, Singapore 387580;
and 2021 Bukit Batok Street 23,
#02-212 Singapore 659626; and 111
North Bridge Road, #27-01 Penin-
sula Plaza, Singapore 179098; and
50 East Coast Road, #2-70 Roxy
Square, Singapore 428769; and
Block 1057 Eunos Avenue 3, #02-
85, Singapore 409848 (See alternate
addresses under China).
TAIWAN ........... * * * * * *
Infinity Wise Technology Limited, Flat/ For all items subject to Presumption of denial ...... 81 FR 40178, 6/21/16.

RMA 6/F, Man Wing Building 503—
507 Nathan Road Yaumate 1, Tai-
wan; and 8F, No. 431, Da-You Road
Taoyuan, Taiwan (See alternate ad-
dresses under China).

*

the EAR. (See §744.11
of the EAR).

85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

UNITED ARAB * *
EMIRATES Skylinks FZC, a.k.a., the following two
aliases:

—Skylinks; and

—Skylinks Satellite Comm.

P.O. Box 28515, Dubai, U.A.E.; and
202 B Sama Tower Sheikh Tayed
Road #3 Dubai, U.A.E., P.O. Box
16048; and BC2-414, RAK Free
Trade Zone P.O. Box 16048 Ras Al
Khaimah, U.A.E.; and G1/RAK Free
Trade Zone RAK—U.A.E.; and G-17
Sheikh Tayed Road #3 Ras Al
Khaimah Free Trade Zone, Dubai,
U.A.E.; and P.O. Box 10559 Ras Al
Khaimah, U.A.E.; and P.O. Box
25344 Bur Dubai, Dubai, U.A.E.; and
Suite 608 Atrium Center, Bank St.,
Bur Dubai, Dubai, U.A.E., P.O. Box
16048; and Suite 706 Atrium Center
Bank Street, Bur Dubai, Dubai U.A.E.
3 (See alternate address under
China).

* *

*

For all items subject to
the EAR. (See §744.11
of the EAR).

* * *

Presumption of denial ...... 81 FR 14958, 3/21/16.
85 FR [INSERT FR PAGE
NUMBER AND 12/23/
20].

* * * * * Limited”, “AW Industrial Ltd.”, “Boqur (HK) Ltd.”, “E-Chips Technology”,

m 13. Supplement no. 6 to part 744 is International Ltd.”, “Boson Technology  “Emax Technology Co. Ltd.”, “Fortune
amended: Co., Limited.”, “Brilliance Technology International Trading”, “Fussion

® a. Under CHINA: Ltd”, “Carry Goldstar Ltd.”, “Central Electronics Co., Ltd.”, “Globe

m i. By adding in alphabetical order
entries for “Able Supply Chain

Right Investments Ltd.”, “CST Source Communication (HK) Ltd.”, “Haofeng
Industrial Co., Ltd.”, “Daystar Electric Industrial Co., Ltd.”, “HK Hengyu
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Storage Logistics Limited”, “Hong Kong
Engy Technology Co.”, “Hong Kong
Haimao Info-Tec Development Co Ltd”,
“Hongbo Industrial Technology”, “Jin
Yan Technology & Development Co.,
Ltd.”, “Kenwoo International Trade
Company”, “KingV Ltd.”, “Lianqi (HK)
Electronics Co Ltd”, “Ling Ao
Electronic Technology Co. Ltd”, “Lion
Chip Electronics Ltd”, “Maipu

International Co Ltd”, “Narpel
Technology Co., Limited”’, “Phonai
Electronics Ltd.”, “Powersun
Electronics”, “Rising Logistics Company
Limited”, ““Scitech International
Express Co. Limited”, “Selective
Components Ltd.”, “Suke Logistics
Ltd.”, “Sun Wing Ltd.”, “Sur-Link
Technology (HK) Ltd.”, “Swelatel
Technology Limited”, “Toptech

“Xiang Cheng Gao Trading (HK) Ltd.”,
“Yashen (HK) Electronics”, “Yield Best
International”’, ““Yogone Electronics
Co.”, “ZDAS (HK) Company”,
“ZhongJie Electronics”
m b. By removing the entry for HONG
KONG and all of the Hong Kong entities
The additions read as follows:

Supplement No. 6 to Part 744—

Communication Technology Co Ltd”, Electronics Ltd.”, “Universe Market Unverified List
“Master-Uni Industry Co.”, “Nano Tech  Limited”, “Winthought Company Ltd.”, * * * * *
Federal Register
Country Listed person and address citation and date of
publication
CHINA ..., Able Supply Chain Limited, Rm 511, 5/F, Corporation Park, 1 On Lai Street, Sha Tin, New Terri- 84 FR 14610, April
tories, Hong Kong; and Rm 605, 6/F, Corporation Park, 1 On Lai Street, Sha Tin, New Terri- 11, 2019.
tories, Hong Kong; and Unit C, 9/F, Winning House, No. 72-76 Wing Lok Street, Sheung
Wan, Hong Kong.

AW Industrial Ltd., Room A, 3/F Hung Fook Industrial Building, No 60 Hung To Road, Kwun

Tong, Kowloon, Hong Kong;.

and

85 FR [INSERT
Federal Register
PAGE NUMBER
AND 12/23/20].

D1 6/F Kras Asia Industrial Building, No 79 Hung To Road, Kwung Tong, Hong Kong.

Boqur International Ltd., Room 1203, 12/F, International Trade Centre, 11-19 Sha Tsui Road,
Tsuen Wan, New Territories, Hong Kong; and Room 19C, Lockhart Centre, 301-307 Lockhart

Road, Wan Chai, Hong Kong.

Boson Technology Co., Limited., Unit 22, 10/F, Nan Fung Commercial Centre, 19 Lam Lok
Street, Kowloon, Kwun Tong, Hong Kong; and Room 1907, 19/F, Lee Garden One, 33 Hysan

81 FR 40171, June
21, 2016.

84 FR 14610, April
11, 2019.

Avenue, Causeway Bay, Hong Kong; and Room 1501 (462), 15/F., SPA Centre, 53-55
Lockhart Road, Wan Chai, Hong Kong.

Brilliance Technology Ltd, a.k.a., Brilliance Technology Group, Flat A, 11/F, Adolfo Mansion,
114-116 Austin Road, Tsim Sha Tsui, Yau Tsim Mong, Hong Kong; and Rm. 1203, 12/F, Hip
Kwan Commercial Bldg., 38 Pitt Street, Yau Ma Tei, Yau Tsim Mong, Hong Kong.

Carry Goldstar Ltd., 15A, 15/F, Cheuk Nang Plaza, 250 Hennessy Road, Wan Chai, Hong Kong

*

Central Right Investments Ltd., Room 1019, 10/F, 1 Hung To Road, Kwun Tong, Hong Kong ....

*

CST Source Industrial Co., Ltd., Rooms 5-15, 13/F, South Tower, World Finance Centre, Har-

* *

* *

bour City, 17 Canton Road, Tsim Sha Tsui, Kowloon, Hong Kong.

Daystar Electric (HK) Ltd., Flat D, 19/F, Waylee Industrial Centre, 30-38 Tsuen King Circuit,
Tsuen Wan, New Territories, Hong Kong; and 9/F Kam Chung Commercial Building, 19-21

Hennessy Road, Wanchai, Hong Kong.

E-Chips Technology, Unit 4, 7/F, Bright Way Tower, No. 33 Mong Kok Road, Mong Kok,
Kowloon, Hong Kong; and Flat 1205, 12/F, Tai Sang Bank Building, 130—132 Des Voeux
Road Hong Kong.

Emax Technology Co. Ltd. HK, Room 19C, Lockhart Centre, 301-307 Lockhart Road, Wan
Chai, Hong Kong; and Rm 2017, Lippo Centre Tower 2, 89 Queensway, Admiralty, Hong

Kong.

Fortune International Trading, Room 1701(017) 17/F Henan Bldg, No. 90 Jaffee Rd, Wanchai,
Hong Kong; and Room 1907, 19/F, Lee Garden One, 33 Hysan Avenue, Causeway Bay,

Hong Kong.

Fussion Electronics Co., Ltd., 11/F, International Trade Centre, 11-19 Sha Tsui Road, Tsuen

Wan, New Territories, Hong Kong.

Globe Communication (HK) Ltd., Flat 01A2, 10/F, Carnival Commercial Building, 18 Java Road,
North Point, Hong Kong; and Flat C, 9/F, Winning House, 72-74 Wing Lok Street, Sheung
Wan, Hong Kong.

Haofeng Industrial Co., Ltd., Room 1101, 11/F, San Toi Building, 139 Connaught Road, Central,

Hong Kong.

* *

* *

79 FR 34220, June
16, 2014; 82 FR
16732, April 6,
2017.

81 FR 40171, June
21, 2016.

81 FR 40171, June
21, 2016.

81 FR 40171, June
21, 2016.

80 FR 4781, Janu-
ary 29, 2015.

80 FR 4779, Janu-
ary 29, 2015; 80
FR 60532, Octo-
ber 7, 2015.

85 FR [INSERT
Federal Register
PAGE NUMBER
AND 12/23/20].

85 FR [INSERT
Federal Register
PAGE NUMBER
AND 12/23/20].

81 FR 40171, June

21, 2016.

81 FR 40171, June
21, 2016.

81 FR 40171, June
21, 2016.
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HK Hengyu Storage Logistics Limited, Rm 2309, 23/F, Ho King Commercial Centre, 2-16
Fayuen St, Mongkok, Kwun Tong, Hong Kong; and Flat/Rm B10, 9/F, Mai Hing Factory Build-
ing, 16—18 Shing Yip Street, Kowloon, Kwun Tong, Hong Kong; and Flat/Rm B11, 12/F Mai
Hing Factory Building, 16—-18 Shing Yip Street, Kowloon, Kwun Tong, Hong Kong.

Hong Kong Engy Technology Co., a.k.a. Hong Kong Energy Technology Co., a.k.a. SZ Engy
Technology Co., a.k.a. SZ Energy Technology Co., Workshop 15, 2/F, Cardinal Industrial
Building, 17 On Lok Mun Street, Fanling, New Territories, Hong Kong.

Hong Kong Haimao Info-Tec Development Co Ltd, Rm 1013B, Well Fung Ind. Center, Ta
Chuen Ping Street, Kwai Chung, Hong Kong.

Hongbo Industrial Technology, Unit 3, 9/F, Shing Yip Industrial Building, 19-21 Shing Yip Street,
Kwun Tong, Kowloon, Hong Kong; and Unit 04, 7/F, Bright Way Tower, No. 33, Mong Kok
Road, Kowloon, Hong Kong.

Jin Yan Technology & Development Co., Ltd., Workshop 11, 8/F, Block A, Delya Industrial Cen-
tre, 7 Shek Pai Tau Road, Tuen Mun, New Territories, Hong Kong; and Room 1, Fook
Cheung Building, 42 Ka Shin Street, Tai Kok Tsui, Kowloon, Hong Kong.

Kenwoo International Trade Company, 1907, 19/F, Lee Garden One, 33 Hysan Avenue, Cause-
way Bay, Hong Kong; and Room 517, New City Centre, 2 Lei Yue Mun Road, Kwun Tong,
Kowloon, Hong Kong; and Flat H, 6/F, Block 2, Golden Dragon Industrial Centre, Tai Lin Pai
Road, Kwai Chung, Hong Kong.

KingV Ltd., a.k.a. Jinnway Data Ltd., Room 31, 9/F, Shing Yip Industrial Building, 19-21 Shing
Yip Street, Kwun Tong, Kowloon, Hong Kong; and 11/F, Front Block, Hang Lok Building, 130
Wing Lok Street, Sheung Wan, Hong Kong.

Liangi (HK) Electronics Co Ltd, Unit N, 3/F, Hopewell House, 175 Hip Wo Street, KwunTong,
Kowloon, Hong Kong.

Ling Ao Electronic Technology Co. Ltd, a.k.a. Voyage Technology (HK) Co., Ltd., a.k.a. Xuan Qi
Technology Co. Ltd, Room 17, 7/F, Metro Centre Phase 1, No. 32 Lam Hing St., Kowloon
Bay, Kwun Tong, Hong Kong; and 15B, 15/F, Cheuk Nang Plaza, 250 Hennessy Road, Wan
Chai, Hong Kong; and Flat C, 11/F, Block No. 2, Camelpaint Bldg., 62 Hoi Yuen Street, Kwun
Tong, Kowloon, Hong Kong; and Room C1-D, 6/F, Wing Hing Industrial Building, 14 Hing Yip
Street, Kwun Tong, Kowloon, Hong Kong; and Flat/Rm. A30, 9/F Silvercorp International
Tower, 707-713 Nathan Road, Mongkok, Kowloon, Hong Kong; and Room 912A, 9/F. Witty
Commercial Building, 1A—1L Tung Choi Street, Mongkok, Kowloon, Hong Kong; and Unit A,
7/F, King Yip Factory Bldg., 59 King Yip Street, Kwun Tong, Kowloon, Hong Kong; and Unit
D, 16/F, One Capital Place, 18 Luard Road, Wan Chai, Hong Kong; and Unit B213, 1/F, New
East Sun Industrial Bldg., 18 Shing Yip Street, Kowloon, Kwun Tong, Hong Kong.

Lion Chip Electronics Ltd, Unit N, 3/F, Hopewell House, 175 Hip Wo Street, KwunTong,
Kowloon, Hong Kong.

Maipu Communication Technology Co Ltd, 7/F Kerry Warehouse, 36-42 Shan Mei St, Shatin,
Hong Kong.

Master-Uni Industry Co., Ltd., Room 602, 6/F, 168 Queens Road, Central, Hong Kong ...............

* * * * *

Nano Tech International Co Ltd, Unit 5, 27/F, Richmond Commercial Building, 109 Argyle
Street, Mongkok, Kowloon, Hong Kong.

Narpel Technology Co., Limited, Unit A, 6/F, Yip Fat Factory Building, Phase 1, No 77 Hoi Yuen
Road, Kwun Tong, Kowloon, Hong Kong; and Room 4C, 8/F, Sunbeam Centre, 27 Shing Yip
Street, Kwun Tong, Kowloon, Hong Kong; and Room 1905, Nam Wo Hong Building, 148
Wing Lok Street, Sheung Wan, Hong Kong; and 15B, 15/F, Cheuk Nang Plaza, 250 Hen-
nessy Road, Wan Chai, Hong Kong.

* * * * *

Phonai Electronics Ltd., 51F, Core Building 11, New Territories, Hong Kong .........ccccccocoviiiiiins

Powersun Electronics, Flat/Rm 502D, Hang Pont Commercial Building, 31 Tonkin Street,
Cheung Sha Wan, Kowloon, Hong Kong; and G/F and G/M, Winner Godown Building, 1-9
Sha Tsui Road, Tsuen Wan, New Territories, Hong Kong.

Rising Logistics Company Limited, Workshop 12, 13/F, Block B, New Trade Plaza, No. 6, On
Ping Street, Sha Tin, New Territories, Hong Kong; and Unit 208, 2/F, Block B, Hoi Luen In-
dustrial Centre, 55 Hoi Yuen Road, Kowloon, Kwun Tong, Hong Kong; and Unit 1105, Hua
Qin International Building, 340 Queens Road, Central, Hong Kong Island, Hong Kong.

Scitech International Express Co. Limited, Workshop 11, 8/F, Block A, Delya Industrial Centre, 7
Shek Pai Tau Road, Tuen Mun, New Territories, Hong Kong.

Selective Components Ltd., Room 8, 10/F, International Trade Centre, 11-19 Sha Tsui Road,
Tsuen Wan, New Territories, Hong Kong.

Suke Logistics Ltd., Flat 6, 20/F, Mega Trade Centre, 1-9 Mei Wan Street, Tsuen Wan, New
Territories, Hong Kong.

84 FR 14610, April
11, 2019.

81 FR 40171, June
21, 2016.

79 FR 34220, June
16, 2014.

80 FR 4781, Janu-
ary 29, 2015.

*

81 FR 40171, June
21, 2016.

85 FR [INSERT
Federal Register
PAGE NUMBER
AND 12/23/20].

81 FR 40171, June
21, 2016.

79 FR 34220, June
16, 2014.

80 FR 4779, Janu-
ary 29, 2015; 80
FR 60532, Octo-
ber 7, 2015; 82
FR 16733, April
6, 2017; 83 FR
22845, May 17,
2018; 84 FR
14610, April 11,
2019.

79 FR 34220, June
16, 2014.

79 FR 34220, June
16, 2014.

81 FR 40171, June
21, 2016.

79 FR 34220, June
16, 2014.

79 FR 34217, June
16, 2014; 80 FR
4779 January 29,
2015; 80 FR
60532, October
7, 2015.

81 FR 40171, June
21, 2016.

79 FR 34217, June
16, 2014; 80 FR
4781, January
29, 2015.

84 FR 14610, April
11, 2019.

*

81 FR 40171, June
21, 2016.

81 FR 40171, June
21, 2016.

80 FR 4781, Janu-
ary 29, 2015.
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Federal Register

Country Listed person and address citation and date of
publication
Sun Wing Ltd., Room 31, 9/F, Shing Yip Industrial Building, 19-21 Shing Yip Street, Kwun 81 FR 40171, June
Tong, Kowloon, Hong Kong. 21, 2016.
Sur-Link Technology (HK) Ltd., a.k.a. Sur-Link International (HK) Ltd., a.k.a. Surlink Group, Flat 81 FR 40171, June
6, 20/F, Mega Trade Centre, 1-9 Mei Wan Street, Tsuen Wan, New Territories, Hong Kong. 21, 2016.
Swelatel Technology Limited, Rm. 19C, Lockhart Ctr., 301-307 Lockhart Rd., Wan Chai, Hong 84 FR 14610, April
Kong; and Rm. 2107, Lippo Centre Tower 2, 89 Queensway, Admiralty, Wan Chai, Hong 11, 2019.
Kong.
Toptech Electronics Ltd., 15/F, Hong Kong and Macau Building, 156—-157 Connaught Road, 81 FR 40171, June
Central, Hong Kong. 21, 2016.
Universe Market Limited, Unit A, 17/F, Good Will Industrial Building, 36—44 Pak Tin Par Street, 84 FR 14610, April
Tsuen Wan, New Territories, Hong Kong. 11, 2019.
Winthought Company Ltd., Unit E1, 3/F, Wing Tat Commercial Building, 121-125 Wing Lok 81 FR 40171, June
Street, Sheung Wan, Hong Kong. 21, 2016.
Xiang Cheng Gao Trading (HK) Ltd., 1215 Lot, DD 125, Ha Tsuen Road, Ha Tsuen, Ping Shan, 85 FR [INSERT
Yuen Long, New Territories, Hong Kong. Federal Register
PAGE NUMBER
AND 12/23/20].
Yashen (HK) Electronics, Flat R, 15/F, Phase 2, Goldfield Industrial Building, 144—150 Tai Lin 79 FR 34220, June
Pai Road, Kai Chung, New Territories, Hong Kong; and Room N, 3/F, Mongkok Building, 97 16, 2014.
Mongkok Road, Kowloon, Hong Kong.
Yield Best International, 6/F, Block H, East Sun Industrial Centre, 16 Shing Yip Street, Kwun 81 FR 40171, June
Tong, Kowloon, Hong Kong; and Unit J, 9/F, King Win Factory Building, 6567 King Yip 21, 2016.
Street, Kwun Tong, Hong Kong.
Yogone Electronics Co., Unit 602, 6/F, Silvercord Tower 2, 30 Canton Road, Tsim Sha Tsui, 80 FR 60532, Octo-
Kowloon, Hong Kong. ber 7, 2015.
ZDAS (HK) Company, G/F, 16 Kwan Tei North Tsuen Leung Yeuk Tau, Sha Tau Kok Road, 79 FR 34220, June
Fanling, Hong Kong; and Room 1609, 16/F, Block B, Veristrong Industrial Center, 34-36 Au 16, 2014.
Pui Wan Street, FoTaan, Shatin, New Territories, Hong Kong.
ZhongdJie Electronics, G/F, 26 Pau Chung Street, Tokwawan, Kowloon, Hong Kong; and Rm 79 FR 34220, June
2309, 23/F, Ho King Comm Ctr, 2—16 Fayuen St., Mongkok, Kowloon, Hong Kong. 16, 2014.

PART 745—CHEMICAL WEAPONS Australia China *
CONVENTION REQUIREMENTS Austria Colombia
Azerbaijan Comoros
m 14. The authority citation for part 745 Bahamas Congo (Democratic Republic of the)
continues to read as follows: Bahrain Congo (Republic of the)
Authority: 50 U.S.C. 1701 et seq.; E.O. Bangladesh Cook Islands
12938, 59 FR 59099, 3 CFR, 1994 Comp., p. Barbados Costa Rica
950); Notice of November 12, 2019, 84 FR Belarus Cote d’'Ivoire (Ivory Coast)
61817 (November 13, 2019). Belgmm Croatia
m 15. Supplement no. 2 to part 745 is gellge Cuba
: enin
revised to read as follows: Cyprus
Bh‘%tf%n Czech Republic

Supplement No. 2 To Part 745—States  Bolivia Denmark
Parties to the Convention on the Bosnia-Herzegovina Diibouti

o jibouti
Prohibition of the Development, Botswana Dominica
Production, Stockpiling, and Use of Brazil Dominican Republic
Chemical Weapons and on Their Brunei Darussalam Found P
Destruction Bulgaria guador

. ) Burkina Faso El Salva.dor )

List of States Parties as of June 1, 2016 Burma Equatorial Guinea
Afghanistan Burundi Eritrea
Albania Cambodia ESt(.)Illé.l
Algeria Cameroon Ethiopia
Andorra Canada Fiji
Angola Cape Verde Finland
Antigua and Barbuda Central African Republic France
Argentina Chad Gabon
Armenia Chile Gambia
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Georgia
Germany
Ghana
Greece
Grenada
Guatemala
Guinea
Guinea-Bissau
Guyana
Haiti

Holy See
Honduras
Hungary
Iceland
India
Indonesia
Iran

Iraq

Ireland

Italy
Jamaica
Japan

Jordan
Kazakhstan
Kenya
Kiribati
Korea (Republic of)
Kuwait
Kyrgyzstan
Laos (P.D.R.)
Latvia
Lebanon
Lesotho
Liberia
Libya
Liechtenstein
Lithuania
Luxembourg
Macedonia
Madagascar
Malawi
Malaysia
Maldives
Mali

Malta
Marshall Islands
Mauritius
Mauritania
Mexico
Micronesia
Moldova (Republic of)
Monaco
Mongolia
Montenegro
Morocco
Mozambique
Namibia
Nauru
Nepal

Netherlands (Kingdom of the) ***

New Zealand
Nicaragua
Niger
Nigeria

Niue

Norway

Oman

Pakistan

Palau

Panama

Papua New Guinea
Paraguay

Peru

Philippines

Poland

Portugal

Qatar

Romania

Russian Federation
Rwanda

Saint Kitts and Nevis
Saint Lucia

Saint Vincent and the Grenadines

Samoa

San Marino

Sao Tome and Principe
Saudi Arabia
Senegal

Serbia
Seychelles
Sierra Leone
Singapore
Slovak Republic
Slovenia
Solomon Islands
Somalia

South Africa
Spain

Sri Lanka

Sudan
Suriname
Swaziland
Sweden
Switzerland
Syria

Tajikistan
Tanzania
Thailand
Timor-Leste
Togo

Tonga

Trinidad and Tobago
Tunisia

Turkey
Turkmenistan
Tuvalu

Uganda

Ukraine

United Arab Emirates
United Kingdom
United States
Uruguay
Uzbekistan
Vanuatu
Venezuela
Vietnam

Yemen

Zambia

Zimbabwe

* For CWC purposes only, China
includes Macau.

*** For CWGC purposes only, the
Netherlands (Kingdom of) includes:
Aruba, Curagao, and Saint Maarten (the
Dutch two-fifths of the island of Saint
Martin).

PART 748—APPLICATIONS
(CLASSIFICATION, ADVISORY, AND
LICENSE AND DOCUMENTATION)

m 16. The authority citation for part 748
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp. (A), p. 783.

m 17. Section 748.10 is amended by
adding note 5 to paragraph (a) to read
as follows:

§748.10 People’s Republic of China (PRC)
End-User Statement.

(a) L

Note 5 to paragraph (a): This requirement
to obtain an end-user statement from the PRC
Ministry of Commerce does not apply to

transactions destined to the PRC Special
Administrative Region of Hong Kong.

* * * * *

PART 758—EXPORT CLEARANCE

m 18. The authority citation for part 758
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783.

m 19. Section 758.1 is amended by
adding note 1 to paragraph (b)(10) to
read as follows:

§758.1 The Electronic Export Information
(EEI) filing to the Automated Export System

(AES)
(b) E N
(10) * k%

Note 1 to paragraph (b)(10): Paragraph
(b)(10) applies to exports to Hong Kong, as
this destination is considered a part of the
People’s Republic of China under the EAR,
even if the AES requirements state that the
destination filed in EEI is to be listed as Hong
Kong.

* * * * *

Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2020-28101 Filed 12-22-20; 8:45 am]
BILLING CODE 3510-33-P
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DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 744 and 756
[Docket No. 201215-0344]
RIN 0694-Al34

Addition of ‘Military End User’ (MEU)
List to the Export Administration
Regulations and Addition of Entities to
the MEU List

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: In this final rule, the Bureau
of Industry and Security (BIS) amends
the Export Administration Regulations
(EAR) by adding a new ‘Military End
User’ (MEU) List that includes the first
tranche of entities. The U.S.
Government has determined that these
entities are ‘military end users’ for
purposes of the ‘military end user’
control in the EAR that applies to
specified items for exports, reexports, or
transfers (in-country) to the People’s
Republic of China (China), Russia, and
Venezuela when such items are
destined for a ‘military end user.” The
existing ‘military end-use’ and ‘military
end user’ controls under the EAR,
including BIS’s authority to inform the
public of a license requirement for an
item due to an unacceptable risk of
diversion to a ‘military end user’ via
amendment to the EAR, are essential for
protecting U.S. national security
interests. The addition of the new MEU
List via amendment to the EAR and this
first tranche of entities is also
responsive to requests received from the
public. This final rule will add one
hundred and two ‘military end users’ to
the MEU List consisting of fifty-seven
under China and forty-five under
Russia. However, the establishment of
the MEU List does not imply that other
parties, not included on the list, are not
subject to the ‘military end-use’ and
‘military end user’ controls under the
EAR.

DATES: This rule is effective December
23, 2020.

FOR FURTHER INFORMATION CONTACT:
Eileen Albanese, Director, Office of
National Security and Technology
Transfer Controls, Bureau of Industry
and Security, Department of Commerce,
Phone: (202) 482—0092 or Email:
kileen.albanese@bis.doc.gov]
SUPPLEMENTARY INFORMATION:

Background

In this rule, the Bureau of Industry
and Security (BIS) amends the Export

Administration Regulations (EAR) by
adding the new ‘military end user’ list
as supplement no. 7 to part 744—
Military End User (MEU) List. This final
rule also adds the first tranche of
entities to this new list. This final rule
will add one hundred and two ‘military
end users’ to the MEU List consisting of
fifty-seven military end users in China
and forty-five in Russia. These entities
have been determined by the U.S.
Government to be ‘military end users,’
and therefore exports, reexports, or
transfers (in-country) of the designated
items to these parties are exports,
reexports or transfers (in-country) to the
national armed services (army, navy,
marine, air force, or coast guard), the
national guard, the national police,
government intelligence or
reconnaissance organizations, or a
person or entity whose actions or
functions are intended to support
‘military end-uses’ as defined in
§744.21(1).

Section 744.21(a) sets forth a license
requirement to exports, reexports, or
transfers (in-country) identified in
supplement no. 2 to part 744 to China,
Russia, and Venezuela, when the
exporter, reexporter, or transferor has
“knowledge” that the item is destined
for a ‘military end use’ (as defined in
§744.21(f)) or ‘military end user’ (as
defined in § 744.21(g)). Additionally,
pursuant to § 744.21(b), BIS may inform
persons that a license is required for the
export, reexport, or transfer (in-country)
of any item because there is an
unacceptable risk of use in or diversion
to such an end use or end user. With the
creation of the MEU List described
below, BIS ‘is informing’ exporters,
reexporters, and transferors that a
license will be required to export,
reexport, or transfer (in-country) any
item described in supplement no. 2 to
part 744 to these ‘military end users’
that will be identified on the new MEU
List.

This rule does not change the scope
of § 744.21. The addition of the new
MEU List in supplement no. 7 to part
744 and this initial tranche of one
hundred and two ‘military end users’ is
part of the § 744.21(b) ‘is informed’
process and does not imply that other
parties, not included on the list, are not
subject to the prohibition in § 744.21(a).
Adding the new MEU List via an
amendment to the EAR is an effective
way for BIS to inform all potential
exporters, reexporters, and transferors
that all exports, reexports, or transfers
(in-country) of designated items to these
entities represent an unacceptable risk
of use in or diversion to a ‘military end
use’ or a ‘military end user’ for purposes
of § 744.21, and therefore require a

license. All of the one hundred and two
entities added to the MEU List in
today’s final rule are ‘military end users’
within the definition of § 744.21(g), and
were thus already subject to the
‘military end use’ and ‘military end
user’ requirements under § 744.21. Prior
to this final rule, exporters, reexporters,
or transferors were responsible for
identifying these entities as ‘military
end users’ themselves, assuming they
were not otherwise individually
informed pursuant to the ‘is informed’
process under § 744.21(b). Exporters,
reexporters, or transferors will still be
responsible for ensuring their
transactions are in compliance with the
license requirements set forth in

§ 744.21 because BIS cannot list every
‘military end user’ or party representing
a risk of diversion thereto in the MEU
List, or identify all situations which
could lead to an item being used for a
‘military end use.” The determinations
that certain entities are ‘military end
users’ are only relevant to the stated
EAR controls and do not apply to
exports, reexports, or transfers subject to
International Traffic in Arms
Regulations (ITAR) or other controls.

The addition of the new MEU list and
this first tranche of one hundred and
two entities is also responsive to
requests received from the public and
draws upon decisions made by BIS in
reviewing license applications under
§ 744.21. Specifically, exporters,
reexporters, or transferors requested in
numerous advisory opinions received
by BIS on the application of § 744.21
since April 28, 2020, as well as from
BIS’s TACs, that BIS identify ‘military
end users’ by name and address in the
regulations, where possible, to facilitate
compliance. For example, BIS has
received over 80 advisory opinions and
emailed requests for guidance on the
April 28 MEU rule, including requests
asking whether 34 specific entities are
considered ‘military end users’ for
purposes of § 744.21. In addition, since
the revisions to the MEU provisions
became effective on June 29, 2020 (the
date the April 28, 2020 final rule (85 FR
23459) that expanded the ‘military end-
use’ and ‘military end-user’ control
under § 744.21), there have been several
hundred license applications filed
under § 744.21 (MEU license
applications).

BIS interacts with various exporters,
reexporters, or transferors who may
provide information on potential
‘military end users’ in license
applications or requests for advisory
opinions submitted to BIS, as well as
the additional information resources
available to the U.S. Government;
therefore, as specified in § 744.21(b),
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when BIS identifies an entity as a
‘military end user,” it may use the ‘is
informed’ process to publish Federal
Register notices adding these ‘military
end users’ to the new MEU List under
supplement no. 7 to part 744. BIS agrees
that identifying ‘military end users’ on
the MEU List, where possible, will ease
the public’s compliance burden and
make for a more effective ‘military end
use’ and ‘end user’ control under
§744.21.

The issuance of a separate public list
in the EAR identifying parties
previously listed in ‘is informed’ letters
or for whom licenses were denied due
to their status as a ‘military end user’
under the EAR is desirable because
individual ‘is informed’ letters,
licensing determinations for specific
transactions, and BIS responses to
advisory opinion and email requests are
private and confidential to the
requester. Publishing a list of parties
that already have been determined to be
‘military end-users’ allows the public to
be informed of BIS’s determinations in
these individual cases. Therefore, the
most practical and effective approach is
to publish a Federal Register notice
adding these ‘military end users’ to the
MEU List, so all potential exporters,
reexporters, or transferors are informed
simultaneously.

As described below, BIS is also
amending the EAR to provide clarity on
the process it follows to add entities to
the MEU List, to ensure consistent
treatment of those parties, and to allow
listed parties to request removal from
the list. The initial list of ‘military end
users’ being added to the MEU List in
today’s rule is not exhaustive, and
exporters, reexporters, and transferors
must still conduct due diligence for
parties not on the list (see § 744.21(b)
and supplement no. 3 to part 732—BIS’s
“Know Your Customer”” Guidance and
Red Flags). As a result, compliance
remains the obligation of the exporter,
reexporter or transferor. Exclusion from
the MEU list is not indicative of
whether or not a license is required. For
example, parties not listed on the MEU
List in this final rule, but included on
the lists made public pursuant to
Section 1237 of the National Defense
Authorization Act of Fiscal Year 1999,
50 U.S.C. 1701 note, would raise a Red
Flag under the EAR and would require
additional due diligence by the
exporter, reexporter, or transferor to
determine whether a license is required
under § 744.21. Additional parties may
be added to or deleted from the MEU
List pursuant to a determination made
by the End-User Review Committee
(ERC) as described below.

EAR Changes To Add MEU List

In § 744.21 (Restrictions on certain
‘military end use’ or ‘military end user’
in the People’s Republic of China,
Russia, or Venezuela), this final rule
revises paragraph (b) (Additional
prohibition on those informed by BIS)
by adding a new paragraph (b)(1)
(Military End-User’ (MEU) List). Under
new paragraph (b)(1), this final rule
specifies that BIS may designate entities
subject to the additional prohibition
under paragraph (b) based on a
determination by the ERC that the entity
is a ‘military end user,’” and thus inform
the public that those entities are subject
to the license requirements under
paragraph (b). New paragraph (b)(1)
specifies that these ‘military end users’
will be added to the MEU List in
supplement no. 7 to part 744 in Federal
Register notices published by BIS. The
introductory text of paragraph (b)(1) also
reaffirms that the listing of entities in
supplement no. 7 to part 744 is not an
exhaustive listing of ‘military end users’
or entities engaged in ‘military end uses’
and specifies that exporters, reexporters,
or transferors must still conduct their
own due diligence for entities not
identified on the MEU List to determine
whether a license in necessary pursuant
to the criteria set forth in § 744.21.

This final rule adds new paragraph
(b)(1)(1) (End-User Review Committee),
in § 744.21, to identify the member
agencies of the End-User Review
Committee (ERC) and to specify the role
the ERC will play in determining what
entities should be added to MEU List, as
well as approving any modifications or
removals that may be warranted to the
MEU List after entities are added. This
final rule clarifies in new paragraph
(b)(1)(i) that decisions by the ERC for
purposes of the MEU List will be made
following the procedures identified in
§744.21 and in supplement no. 5 to part
744—Procedures for End-User Review
Committee Entity List and ‘Military
End-User’ (MEU) List Decisions. The
ERC is an existing interagency group
that also makes determinations for the
Entity List in supplement no. 4 to part
744 as described in § 744.16 and in
supplement no. 5 to part 744. Because
of the ERC’s expertise in dealing with
end users of concern, BIS determined it
was warranted to expand the ERC’s area
of responsibility for parties of concern
to also include determinations for the
new MEU List.

This final rule adds new paragraph
(b)(1)(ii) (License requirement), in
§744.21, to specify the license
requirements that apply for entities
listed in supplement no. 7 to part 744.
This final rule specifies that a license is

required to export, reexport, or transfer
(in-country) any item listed in
supplement no. 2 to part 744 to entities
identified on the MEU List, which is in
addition to the license requirement
applicable to such items intended for
any ‘military end user’ or ‘military end
use’ in China, Russia, or Venezuela
which are not on the MEU List, as
described in § 744.21(a). BIS is
exercising its authority under

§ 744.21(b) to inform exporters,
reexporters, and transferors that entities
on the MEU List are ‘military end users’
for purposes of § 744.21, and thus
exports, reexports, or transfers (in
country) of the specified items to those
entities require a license because they
represent an unacceptable risk of use in
or diversion to a ‘military end use’ or
‘military end user’ in China, Russia, or
Venezuela. This final rule under
paragraph (b)(1)(ii) also clarifies the
scope of the license requirement in

§ 744.21(b), by specifying that it applies
when an entity that is listed on the MEU
List is a party to the transaction as
described in § 748.5(c) through (f) of any
item listed in supplement no. 2 to part
744,

This final rule specifies in the
introductory text of supplement no. 7 to
part 744 that no EAR license exceptions
are available for exports, reexports, or
transfers (in-country) to listed entities
on the MEU List for items specified in
supplement no. 2 to part 744, except
license exceptions for items authorized
under the provisions of License
Exception GOV set forth in
§ 740.11(b)(2)(i) and (ii) as specified in
§744.21(c).

This final rule clarifies in the
introductory text of supplement no. 7 to
part 744 that license applications for
entities listed on the MEU list will be
subject to the license application
procedure and license review standards
specified in paragraphs (d) and (e) of
§744.21.

This final rule adds a new paragraph
(b)(2) (Requests for removal from or
modification for ‘Military End User’
(MEU) List), in § 744.21, to specify the
process and method for any entity listed
on the MEU List to request that its
listing be removed or modified. In the
introductory text of new paragraph
(b)(2), this final rule specifies that any
listed MEU entity may submit a removal
or modification request. The
introductory text of paragraph (b)(2)
specifies these requests must be
submitted to the ERC at the address
provided. If an entity listed on the MEU
List wants to petition BIS for its removal
or modification, the entity must address
the criteria in § 744.21 of the EAR by
addressing, as applicable, why the



Federal Register/Vol. 85, No. 247/ Wednesday, December 23, 2020/Rules and Regulations

83795

entity is not a ‘military end user’ or
involved in ‘military end-uses.’

This final rule adds a new paragraph
(b)(2)(d) (Review), in § 744.21, to specify
that the ERC will review such requests
in accordance with the procedures set
forth in supplement no. 5 to part 744,
which is also consistent with the
process for requesting removal or
modification of Entity List entries.

The final rule adds a new paragraph
(b)(2)(ii) (BIS action), in § 744.21, to
specify how an entity that has submitted
a removal or modification request will
be notified in writing by the Deputy
Assistant Secretary for Export
Administration once the decision on the
request is made. This paragraph
(b)(2)(ii) also specifies that the BIS
decision will be the final agency action
on the request.

In § 756.2 (Appeal from an
Administrative Action), as a conforming
change for the addition of paragraph
(b)(2) in § 744.21, this final rule adds
that decisions on requests to remove or
modify a MEU List entry to the list of
administrative actions are not subject to
part 756 appeals under paragraph (a)(3).
Paragraph (a)(3) also specifies that
requests for removals of modifications
from the Entity List and Unverified List
are not subject to part 756 appeals, so
adding the MEU List to this paragraph
will create consistent treatment under
this section for these three EAR lists.

This final rule adds new supplement
no. 7 to part 744—Military End User’
(MEU) List. As described in detail
above, the MEU List identifies entities
that have been determined by the ERC
to be ‘military end users’ pursuant to
§744.21 of the EAR. That section
imposes additional license requirements
on, and limits the availability of most
license exceptions for, exports,
reexports, and transfers (in-country) to
listed entities on the MEU List, as
specified in supplement no. 7 to part
744 and § 744.21. Entities will be listed
on the new MEU List under the
destinations of China, Russia, or
Venezuela.

The license review policy for each
listed entity is identified in the
introductory text of supplement no. 7 to
part 744 and in § 744.21(b) and (e). The
new MEU List includes introductory
text, which specifies the scope of the
license requirements, limitations on the
use of EAR license exceptions, and the
license review policy that applies to the
entities. These requirements are also
reflected in § 744.21, but for ease of
reference, this final rule also includes
these in the introductory text of the
supplement. The MEU List consists of
three columns: Column 1 (Country)
identifies the three countries where

entities may be listed (China, Russia,
Venezuela); column 2 (Entity) identifies
the names and addresses of the entities;
and column 3 (Federal Register citation)
identifies the Federal Register citation
for final rules that added or modified
entities on the MEU List. Unlike the
Entity List, the license requirements and
license review policy are the same for
all MEU entities, so there is no need to
include those columns in the MEU List.
Instead, that information is specified in
the introductory text of supplement no.
7 to part 744 and in § 744.21.

This final rule revises existing
supplement no. 5 to part 744
(Procedures For End-User Review
Committee Entity List Decisions), as a
conforming change to add references to
the new MEU List in supplement no. 7
to part 744. This final rule also makes
other minor conforming changes to
supplement no. 5 to part 744 to account
for ERC decisions for additions,
removals and modifications of MEU List
entries, including revising the title of
the supplement to reference the MEU
List and clarifying the process for how
the ERC reviews the Entity List for
making modifications by removing a
reference to annual reviews and simply
stating the ERC reviews the Entity List
and the MEU List regularly for
identifying needed modifications. This
final rule does not make any substantive
changes to the ERC procedures, except
for expanding the scope of ERC
responsibility and procedures, so they
also apply to additions, removals and
modifications of MEU List entries.

Addition of First Tranche of ‘Military
End Users’

As described above, the ERC,
composed of representatives of the
Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to
the MEU List in supplement no. 7 to
part 744. The ERC make all decisions to
add an entry to the MEU List by
majority vote and all decisions to
remove or modify an entry by
unanimous vote.

Additions to the MEU List

Under § 744.21(b) of the EAR, BIS
may inform persons either individually
by specific notice, through amendment
to the EAR published in the Federal
Register, or through a separate notice
published in the Federal Register, that
a license is required for specific exports,
reexports, or transfers (in-country) of
any item because there is an
unacceptable risk of use in or diversion
to a ‘military end use’ or ‘military end

user’ in China, Russia, or Venezuela.
Under § 744.21(b)(1) of the EAR, BIS
may designate entities subject to this
additional prohibition under paragraph
(b) that have been determined by the
ERC to be a ‘military end user’ pursuant
to § 744.21. These entities will be added
to supplement no. 7 to part 744
(‘Military End User’ (MEU) List) in
Federal Register notices published by
BIS.

This rule implements the decision of
the ERC to add one hundred and two
entities to the MEU List. These one
hundred and two entities will be listed
on the MEU List under the destinations
of China and Russia, and a reserved
category for Venezuela will also be
added to the MEU List. The ERC made
the decision to add each of the one
hundred and two entities described
below under the standard set forth in
§ 744.21 of the EAR, including the
criteria for what constitutes a ‘military
end user’ under paragraph (g) and
‘military end use’ under paragraph (f).

The ERC determined to add the fifty-
seven entities identified below, under
the destination of China, because the
ERC has determined these entities are
‘military end users’ based on the criteria
in §744.21(g) and (f).

The ERC determined to add the forty-
five entities identified below, under the
destination of Russia, because the ERC
has determined these entities are
‘military end users’ based on the criteria
in § 744.21(g) and (f).

No license exceptions are available for
exports, reexports, or transfers (in-
country) to listed entities on the MEU
List for items specified in supplement
no. 2 to part 744, except license
exceptions for items authorized under
the provisions of License Exception
GOV set forth in § 740.11(b)(2)(i) and (ii)
of the EAR.

For the one hundred and two entities
added to the MEU List by this rule, BIS
imposes a license review policy of a
presumption of denial as set forth in
§744.21(e).

The acronym “a.k.a.” (also known as)
is used in entries on the MEU List to
identify aliases, thereby assisting
exporters, reexporters, and transferors in
identifying entities on the MEU List.

For the reasons described above, this
final rule adds the following one
hundred and two entities to the MEU
List:

China

¢ Academy of Aerospace Solid
Propulsion Technology (AASPT);

e The following eight subordinate
institutions of Aero-Engine Company of
China: AECC Aero Science &
Technology Co. Ltd.; AECC Aviation
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Power Co. Ltd.; AECC Beijing Institute
of Aeronautical. Materials; AECC China
Gas Turbine Establishment; AECC
Commercial Aircraft Engine Co. Ltd.;
AECC Harbin Dongan Engine Co., Ltd.;
AECC Shenyang Liming Aero Engine
Co., Ltd.; and AECC South Industry
Company Limited;

¢ Anhui Yingliu Hangyuan Power;

¢ The following seven subordinate
institutions of Aviation Industry
Corporation of China:

AVIC Aircraft Co. Ltd.; AVIC Chengdu
Aircraft Industrial (GROUP) Co., Ltd.;
AVIC Flight Automatic Control
Research Institute (FACRI); AVIC
General Aircraft Huanan Industry Co.
Ltd.; AVIC General Aircraft Zhejiang
Institute Co., Ltd.; AVIC International
Holding Corporation; AVIC Leihua
Electronic Technology Research
Institute (LETRI);

e Baimtec Material Co., Ltd.;

¢ Beijing Aero Lever Precision Ltd.;

¢ Beijing Ander Tech. Co., Ltd.;

¢ Beijing Guang Ming Electronics Co.,
Ltd.;

¢ Beijing Siyuan Electronic Co., Ltd.;

e CAST Xi’an Spaceflight Engine
Factory;

e Chengdu Holy Aviation Science &
Tech;

e China Aviation Ind. Std. Parts;

e CSSC Xijiang Shipbuilding Co.,
Ltd.;

¢ Elink Electronic Technology Co.
Ltd.;

¢ Fly Raise International Limited;

e Fuhua Precision Man. Co.;

e Government Flying Service;

¢ Guangzhou Hangxin Aviation
Technology Co., Ltd.;

e Guizhou Aviation Tech. Dev. Nat.;

e Guizhou Liyang Intl Manufacturing
Co Ltd.;

e Hafei Aviation Industry Co., Ltd.
(HAFEID);

e Hangzhou Bearing Test & Research
Center Co., Ltd.;

e Harbin General Aircraft Industry
Co., Ltd.;

¢ Henan Aerospace Precision Mach;

e Hunan South General Aviation
Engine Co., Ltd.;

e Hutchison Optel Telecom
Technology Co., Ltd.;

¢ Jiangsu Meilong Aviation
Components Co.;

e Jiatai Aircraft Equipment Co., Ltd.;

¢ Jincheng Group Imp & Exp. Co.
Ltd.;

e Laboratory of Toxicant Analysis,
Institute of Pharmacology and
Toxicology;

e Molecular Devices Shanghai
Corporation;

¢ Nanjing Engineering Institute of
Aircraft Systems (NEIAS);

e National Satellite Meteorological
Bureau;

e Second Institute of Oceanography,
Ministry of Natural Resources;

e Shaanxi Aero Electric Co., Ltd.;

o Shaanxi Aircaft Industry Co Ltd.;

e Shanghai Aerospace Equip. Man.;

o Shanghai Aircraft Design and
Research Institute;

e Shanghai Aircraft Manufacturing
Co. Ltd. (SAMCQ);

e Shanghai Tianlang Electronic
Science Co., Ltd.;

e Shenyang Academy of
Instrumentation Science Co., Ltd.;

e Shenyang Aircraft Corporation;

e Shenyang Xizi Aviation Industry
Co., Ltd.;

e Sichuan Hangte Aviation Tech. Co.,
Ltd.;

e Star Tech Aviation Co., Ltd.;

e Sumec Instruments Equipment Co.
Ltd.;

e Suzhou Eric Mechanics and
Electronics Co. Ltd.;

e Wuxi Hyatech Co., Ltd.;

o Wuxi Paike New Mat. Tech. Co.,
Ltd.;

e Wuxi Turbine Blade Co. Ltd.;

e Xac Group Aviation Electronics
Import & Export Co. Ltd.;

e XAIC Tech (Xi’an) Industrial Co.,
Ltd.;

e Xijan Aero-Engine Controls Co.,
Ltd.;

e Xian Aircraft Industrial Company
Limited;

e Xji’an Xae Flying Aviation
Manufacturing Technology Co., Ltd.;

e Xian Xr Aero-Components Co. Ltd.;

¢ Yibin Sanjiang Machine Co., Ltd.;
and

e Zhejiang Perfect New Material Co.,
Ltd.

Russia

e Admiralty Shipyard JSGC;

e Aleksandrov Scientific Research
Technological Institute NITIL;

e Argut OOO;

e Communication center of the
Ministry of Defense;

e Federal Research Center Boreskov
Institute of Catalysis;

o Federal State Budgetary Enterprise
of the Administration of the President of
Russia;

e Federal State Budgetary Enterprise
Special Flight Unit Rossiya of the
Administration of the President of
Russia;

e Federal State Unitary Enterprise
Dukhov Automatics Research Institute
(VNIIA);

e Foreign Intelligence Service (SVR);

e Forensic Center of Nizhniy
Novgorod Region Main Directorate of
the Ministry of Interior Affairs;

o Irkut Corporation;

e Irkut Research and Production
Corporation Public Joint Stock
Company;

e Joint Stock Company Scientific
Research Institute of Computing
Machinery;

e JSC Central Research Institute of
Machine Building (JSC TsNIIMash);

¢ JSC Rocket and Space Centre—
Progress;

e Kamensk-Uralsky Metallurgical
Works J.S. Co.;

¢ Kazan Helicopter Plant PJSC;

¢ Komsomolsk-na-Amur Aviation
Production Organization (KNAAPO);

e Korporatsiya Vsmpo Avisma OAQ;
Ministry of Defence RF;

Molot Oruzhie;

NPO High Precision Systems JSC;
NPO Splav JSG;

Oboronprom OJSC;

PJSC Beriev Aircraft Companys;
PJSC Irkut Corporation;

PJSC Kazan Helicopters;

e POLYUS Research Institute of M.F.
Stelmakh Joint Stock Company;

e Promtech-Dubna, JSC;

e Public Joint Stock Company United
Aircraft Corporation;

e Radiotechnical and Information
Systems (RTI) Concern;

e Rapart Services LLC;

¢ Rosoboronexport OJSC (ROE);

¢ Rostec (Russian Technologies State
Corporation);

e Rostekh—Azimuth;

Russian Aircraft Corporation MiG;
Russian Helicopters JSGC;

Sukhoi Aviation JSC;

Sukhoi Civil Aircraft;

Tactical Missiles Corporation JSC;
Tupolev JSC;

UEC-Saturn;

United Aircraft Corporation;
United Engine Corporation; and

e United Instrument Manufacturing
Corporation.

Venezuela

This final rule adds and reserves a
blank entry listing Venezuela in the
Country column, but does not add any
‘military end users’ to the MEU List
under Venezuela at this time. This final
rule clarifies here that for purposes of
§ 744.21, entities of the U.S.-recognized
interim government of Venezuela are
not considered ‘military end users’ or
engaged in ‘military end uses’ for
purposes of the EAR.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export or reexport, on
December 23, 2020, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previous
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eligibility for a License Exception or
export or reexport without a license
(NLR).

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA)(codified, as amended, at 50
U.S.C. Sections 4801-4852). ECRA
provides the legal basis for BIS’s
principal authorities and serves as the
authority under which BIS issues this
rule.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866. This rule is not an
Executive Order 13771 regulatory action
because this rule is not significant under
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694-0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and carries a burden
estimate of 42.5 minutes for a manual or
electronic submission, and OMB control
number 0694-0134, Entity List and
Unverified List Requests. Total burden
hours associated with the PRA and
OMB control number 0694—-0088 are not
expected to increase as a result of this
rule, but are expected to slightly
increase under OMB control number
0694—0134 because of the estimated
thirteen removal or modification
requests for the MEU List that BIS may
receive each year. Each removal or
modification request is estimated to

impose a burden of 15 hours, so 15 x 13
is estimated to result in a burden
increase of 195 hours under OMB
control number 0694-0134.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to section 1762 of the
Export Control Reform Act of 2018 (50
U.S.C. 4801—-4852), this action is exempt
from the Administrative Procedure Act
(5 U.S.C. 553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

List of Subjects

15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR Part 756

Administrative practice and
procedure, Exports, Penalties.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for part 744
is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13099, 63 FR
45167, 3 CFR, 1998 Comp., p. 208; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001
Comp., p. 786; Notice of September 18, 2020,
85 FR 59641 (September 22, 2020); Notice of
November 12, 2020, 85 FR 72897 (November
13, 2020).

m 2. Section 744.21 is amended by
revising paragraph (b) to read as follows:

§744.21 Restrictions on Certain ‘Military
End Use’ or ‘Military End User’ in the
People’s Republic of China, Russia, or
Venezuela.

* * * * *

(b) Additional prohibition on those

informed by BIS. BIS may inform you
either individually by specific notice,

through amendment to the EAR
published in the Federal Register, or
through a separate notice published in
the Federal Register, that a license is
required for specific exports, reexports,
or transfers (in-country) of any item
because there is an unacceptable risk of
use in or diversion to a ‘military end
use’ or ‘military end user’ in China,
Russia, or Venezuela. Specific notice
will be given only by, or at the direction
of, the Deputy Assistant Secretary for
Export Administration. When such
notice is provided orally, it will be
followed by written notice within two
working days signed by the Deputy
Assistant Secretary for Export
Administration or the Deputy Assistant
Secretary’s designee. The absence of BIS
notification does not excuse the
exporter from compliance with the
license requirements of paragraph (a) of
this section.

(1) ‘Military End-User’ (MEU) List BIS
may inform and provide notice to the
public that certain entities are subject to
the additional prohibition described
under this paragraph (b) following a
determination by the End-User Review
Committee (ERC) that a specific entity is
a ‘military end user’ pursuant to this
section and therefore any exports,
reexports, or transfers (in-country) to
that entity represent an unacceptable
risk of use in or diversion to a ‘military
end use’ or ‘military end user’ in China,
Russia, or Venezuela. Such entities may
be added to supplement no. 7 to part
744—Military End-User’ (MEU) List
through Federal Register notices
published by BIS, and will thus be
subject to a license requirement for
exports, reexports, or transfers (in-
country) of items specified in
supplement no. 2 to part 744. The
listing of entities under supplement no.
7 to part 744 is not an exhaustive listing
of ‘military end users’ for purposes of
this section. Exporters, reexporters, and
transferors are responsible for
determining whether transactions with
entities not listed on supplement no. 7
to part 744 are subject to a license
requirement under paragraph (a) of this
section. The process in paragraph this
(b)(1) for placing entities on the MEU
List is only one method BIS may use to
inform exporters, reexporters, and
transferors of license requirements
under this section.

(i) End-User Review Committee (ERC).
The End-User Review Committee (ERC),
composed of representatives of the
Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to
the MEU List. Decisions by the ERC for
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purposes of the MEU List will be made
following the procedures identified in
this section and in supplement no. 5 to
part 744—Procedures for End-User
Review Committee Entity List and
‘Military End User’ (MEU) List
Decisions.

(ii) License requirement for parties to
the transaction. The license requirement
for entities listed in supplement no. 7 to
part 744 applies to the export, reexport,
or transfer (in-country) of any item
subject to the EAR listed in supplement
no. 2 to part 744 when an entity that is
listed on the MEU List is a party to the
transaction as described in § 748.5(c)
through (f).

(2) Requests for removal from or
modification of ‘Military End User’
(MEU) List. Any entity listed on the
MEU List may request that its listing be
removed or modified. All such requests,
including reasons therefor, must be in
writing and sent to: Chair, End-User
Review Committee, Bureau of Industry
and Security, U.S. Department of
Commerce, 14th Street and
Pennsylvania Avenue NW, Room 3886,
Washington, DC 20230. In order for an
entity listed on the MEU List to petition
BIS for their removal or modification, as
applicable, the entity must address why
the entity is not a ‘military end user’ for
purposes of § 744.21.

(i) Review. The ERC will review such
requests for removal or modification in
accordance with the procedures set
forth in supplement no. 5 to this part.

(ii) BIS action. The Deputy Assistant
Secretary for Export Administration will
convey the decision on the request to
the requester in writing. That decision
will be the final agency action on the

request.
* * * * *

m 3. Supplement no. 5 to part 744 is
revised to read as follows:

Supplement No. 5 to Part 744—
Procedures for End-User Review
Committee Entity List and ‘Military End
User’ (MEU) List Decisions

The End-User Review Committee
(ERC), composed of representatives of
the Departments of Commerce, State,
Defense, Energy and, where appropriate,
the Treasury, will make all decisions to
make additions to, removals from or
changes to the Entity List and the
‘Military End User’ (MEU) List. The ERC
will be chaired by the Department of
Commerce and will make all decisions
to add an entry to the Entity List and
MEU List by majority vote and all
decisions to remove or modify an entry
by unanimous vote.

When determining to add an entity to
the Entity List or MEU List or to modify

an existing entry, the ERC will also
specify the section or sections of the
EAR that provide the basis for that
determination. All additions and
modifications to the MEU List are done
pursuant to § 744.21(b). The license
requirements, the license application
review policy, or the availability of
license exceptions for entities on the
MEU List are specified in § 744.21
under paragraphs (b) to (e). In addition,
for the Entity List if the section or
sections that form the basis for an
addition or modification do not specify
the license requirements, the license
application review policy, or the
availability of license exceptions, the
ERC will specify the license
requirements, the license application
review policy and which license
exceptions (if any) will be available for
shipments to that entity.

Any agency that participates in the
ERC may make a proposal for an
addition to, modification of, or removal
of an entry from the Entity List or MEU
List by submitting that proposal to the
chairperson.

The ERC will vote on each proposal
no later than 30 days after the
chairperson first circulates it to all
member agencies unless the ERC
unanimously agrees to postpone the
vote. If a member agency is not satisfied
with the outcome of the vote of the ERC
that agency may escalate the matter to
the Advisory Committee on Export
Policy (ACEP). A member agency that is
not satisfied with the decision of the
ACEP may escalate the matter to the
Export Administration Review Board
(EARB). An agency that is not satisfied
with the decision of the EARB may
escalate the matter to the President.

The composition of the ACEP and
EARB as well as the procedures and
time frames shall be the same as those
specified in Executive Order 12981 as
amended by Executive Orders 13020,
13026 and 13117 for license
applications. If at any stage, a decision
by majority vote is not obtained by the
prescribed deadline the matter shall be
raised to the next level.

A final decision by the ERC (or the
ACEP or EARB or the President, as may
be applicable in a particular case) to
make an addition to, modification of, or
removal of an entry from the Entity List
or MEU List shall operate as clearance
by all member agencies to publish the
addition, modification or removal as an
amendment to the Entity List or MEU
List even if, in the case of a decision by
the ERC to add an entry or any decision
by the ACEP or EARB, such decision is
not unanimous. Such amendments will
not be further reviewed through the

regular Export Administration
Regulations interagency review process.

A proposal by the ERC to make any
change to the EAR other than an
addition to, modification of, or removal
of an entry from the Entity List or MEU
List shall operate as a recommendation
and shall not be treated as interagency
clearance of an EAR amendment. The
chairperson of the ERC will be
responsible for circulating to all member
agencies proposals submitted to him or
her by any member agency. The
chairperson will be responsible for
serving as secretary to the ACEP and
EARB for all review of ERC matters. The
chairperson will communicate all final
decisions that require Entity List or
MEU List amendments, to the Bureau of
Industry and Security which shall be
responsible for drafting the necessary
changes to the Entity List and MEU List.
If the ERC decides in a particular case
that a party should be informed
individually instead of by EAR
amendment the chairperson will be
responsible for preparing the ““is
informed” letter for the signature of the
Deputy Assistant Secretary for Export
Administration.

A listed entity may present a request
to remove or modify its Entity List or
the MEU List entry along with
supporting information to the chairman
at Room 3886, U.S. Department of
Commerce, 14th Street and
Pennsylvania Avenue NW, Washington,
DC 20230. The chairperson shall refer
all such requests and supporting
information to all member agencies. The
member agencies will review and vote
on all such requests. The time frames,
procedures and right of escalation by a
member agency that is dissatisfied with
the results that apply to proposals made
by a member agency shall apply to these
requests. The decision of the ERC (or the
ACEP or EARB or the President, as may
be applicable in a particular case) shall
be the final agency decision on the
request and shall not be appealable
under part 756 of the EAR. The
chairperson will prepare the response to
the party who made the request. The
response will state the decision on the
request and the fact that the response is
the final agency decision on the request.
The response will be signed by the
Deputy Assistant Secretary for Export
Administration.

The End-User Review Committee will
conduct regular reviews of the Entity
List and MEU List for the purpose of
determining whether any listed entities
should be removed or modified. The
review will include analysis of whether
the criteria for listing the entity are still
applicable and research to determine
whether the name(s) and address(es) of
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each entity are accurate and complete
and whether any affiliates of each listed
entity should be added or removed.
m 4. Add Supplement No. 7 to part 744
to read as follows:

The addition reads as follows:

Supplement No. 7 to Part 744—
‘Military End-User’ (MEU) List

transfer (in-country) of any item subject
to the EAR listed in supplement no. 2
to part 744. A license is required to
export, reexport, or transfer (in-country)
any item subject to the EAR listed in
supplement no. 2 to part 744 when an
entity that is listed on the MEU List is

a party to the transaction as described

listed entities on the MEU List for items
specified in supplement no. 2 to part
744, except license exceptions for items
authorized under the provisions of
License Exception GOV set forth in
§740.11(b)(2)(i) and (ii) of the EAR as
specified in § 744.21(c). The license
application procedure and license

The license requirement for entities
listed in supplement no. 7 to part 744
applies to the export, reexport, or

in § 748.5(c) through (f). No license
exceptions are available for exports,
reexports or transfers (in-country) to

review policy for entities specified in
supplement no. 2 to part 744 is
specified in § 744.21(d) and (e).

Federal Register

Country Entity citation
CHINA, PEO- Academy of Aerospace Solid Propulsion Technology (AASPT), Tian Wang te Zi #1, Bagiao District, | 85 FR [INSERT FR
PLE'S REPUB- Xian, China. PAGE NUMBER
LIC OF. AND 12/23/2020].

The following eight subordinate institutions of Aero-Engine Company of China:

Subordinate institution:

AECC Aero Science & Technology Co. Ltd., Cheng-fa Industrial Park, ShuLong Road, SanHe Block,
Sichuan, Chengdu, China..

AECC Aviation Power Co. Ltd., Xiujia Bay, Weiyong Dt., Xian 710021, China.

Subordinate institution:

AECC Beijing Institute of Aeronautical. Materials, No. 8 Hangcai Avenue, Beijing, Haidian District,
China.

Subordinate institution:

AECC China Gas Turbine Establishment, No. 1 Hangkong Road, Mianyang, Sichuan Province, China.

Subordinate institution:

AECC Commercial Aircraft Engine Co. Ltd., No. 3998 South Lianhua Road, Shanghai 200241,
Minhang District, China.

Subordinate institution:

AECC Harbin Dongan Engine Co., Ltd., No. 51 Baoguo Street, Haerbin 150036, China.

Subordinate institution:

AECC Shenyang Liming Aero Engine Co., Ltd., No. 6 Dongta Street, Shenyang 110043, China.

Subordinate instituion:

AECC South Industry Company Limited, 95 Xinghua West Road, Zhuzhou 412002, China.

Anhui Yingliu Hangyuan Power, 96 West Pihe Rd., Hengshan Town, Jiangxi, Shangrao, China

The following seven subordinate institutions of Aviation Industry Corporation of China:

Subordinate instituion:

AVIC Aircraft Co. Ltd., No. 1 Xifei Avenue, Xian 710089, Yanliang District, China.

Subordinate instituion:

AVIC Chengdu Aircraft Industrial (GROUP) Co., Ltd., No. 88 Weiyi Road, Huang Tianba, Chengdu
610091, China.

Subordinate instituion:

AVIC Flight Automatic Control Research Institute (FACRI), No. 92 Dianzi 1st Road, AVIC No 618 Insti-
tute, Xian 710065, China.

Subordinate instituion:

AVIC General Aircraft Huanan Industry Co. Ltd., No. 999, Jinhai Middle Road, Jinwan District, Building
201Z Huhai 519040, Guangdong Province, China.

Subordinate instituion:

AVIC General Aircraft Zhejiang Institute Co., Ltd., Floor 9, Building 1, 48 KeYuan Road, Zhediang,
China.

Subordinate instituion:

AVIC International Holding Corporation, No. 18 Beichen East Road, Beijing 100101 Chaoyang District,
China.

Subordinate instituion:

AVIC Leihua Electronic Technology Research Institute (LETRI), No. 796 Liangxi Road, Binhu District
214063, China.

Baimtec Material Co., Ltd., No 5, Yongxiang North Road, Yongfeng Ind, Beijing 100094, China ............

Beijing Aero Lever Precision Ltd., Houju St No. 3 Changping, High Tec Park, Beijing 102200, China ....

Beijing Ander Tech. Co., Ltd. No. C22, Yu An Rd., Area B, Tianzhu, Beijing 101318, China

85 FR [INSERT FR
PAGE NUMBER
AND 12/23/2020].

85 FR [INSERT FR
PAGE NUMBER
AND 12/23/2020].

85 FR [INSERT FR
PAGE NUMBER
AND 12/23/2020].

85 FR [INSERT FR
PAGE NUMBER
AND 12/23/2020].

85 FR [INSERT FR
PAGE NUMBER
AND 12/23/2020].
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Country

Entity

Federal Register
citation

Beijing Guang Ming Electronics Co., Ltd., No. 41 Yu Qiao Bei Li, Tongzhou District, Beijing 101100,
China.

Beijing Siyuan Electronic Co., Ltd., Satellite Building, No. 63 Zhichun Road, Haidian District, Beijing
100086, China.

CAST Xi'an Spaceflight Engine Factory, a.k.a., the following one alias:

—7103 Factory.

7103 Factory No 6 Academy No 69, Shenzhou Second Road, Aerospace Base, Xian, China..

Chengdu Holy Aviation Science & Tech, No. 220, Tongjiang Road, Pengzhou City, Sichuan 611936,
China.

China Aviation Ind. Std. Parts No. 355, Baiyun S. Road, Baiyun Dist, Gui Yang 550014, China ............
CSSC Xijiang Shipbuilding Co., Ltd., No. 133 Fenghuang Road, Liuzhou City, Guangxi 572000, China
Elink Electronic Technology Co. Ltd., Room 717, Building 41, No. 8633 Zhongchun Road, Minhang

District, Shanghai, China.

Fly Raise International Limited, Unit 04 7/F Bright Way Tower, No. 33 Mong Kok Road, Kowloon
999077, Hong Kong.

Fuhua Precision Man. Co, Fanhua Ave and Wanfoshan Rd, Taohua Ind. Park, Hefei City, Jingkai Dist,
China.

Government Flying Service, 18 South Perimeter Road, Hong Kong Int’l Airport, Lantau, Hong Kong .....
Guangzhou Hangxin Aviation Technology Co., Ltd., No. 1 Guangbao Road, Guangzhou Luogang Dis-
trict, China.

Guizhou Aviation Tech. Dev. Nat., Shangbashan Road, Guiyang City, China ...........cccccoiiiiiiicnenenne.
Guizhou Liyang Intl Manufacturing Co Ltd., No. 1 Gaotie Road, Anshun City 561102 Guizhou, China ...
Hafei Aviation Industry Co., Ltd. (HAFEI), Nancheng Rd No. 2, HARBIN 150066, Heilongjiang Prov-

ince, China.

Hangzhou Bearing Test & Research Center Co., Ltd., No. 333 Hua Feng Road, Hangzhou, Zhejiang,
China.

Harbin General Aircraft Industry Co., Ltd., a.k.a., the following one alias:
—Harbin Hafei Aviation Industry Co. Ltd.

15 Youxie Street, Harbin 150066, Pingfang District, China.
Henan Aerospace Precision Mach, 15 Xinnan Road, Xinyang 464000, China ..........cccceeeeienenieneniieneen.

Hunan South General Aviation Engine Co., Ltd., Dongjiaduan, Hi-Tech Industry Zone, Zhuzhou, Hunan
412000, Lusong District, China.

Hutchison Optel Telecom Technology Co., Ltd., G-3, No. 67—1, Ke Yuan 3th Road, Chongqing Hitech
Industrial Development Zone, Chongging 400041, China.

Jiangsu Meilong Aviation Components Co., No. 88 Wufengshang Road, Suzhou, Zhenjiang 212132,
China.

Jiatai Aircraft Equipment Co., Ltd., No. 1 ZhongHang Ave., Fancheng District, Xiangyang City, Hubei
Province, China.

Jincheng Group Imp & Exp. Co. Ltd. Floor 26th Jincheng Plaza, 216 Middle Longpan Road, Nanjing,
Jiangsu 210002, China.

Laboratory of Toxicant Analysis, Institute of Pharmacology and Toxicology, No. 27 Taiping Road, Bei-
jing, Haidian District, China.
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Molecular Devices Shanghai Corporation, No. 239 GangAo Road, WaiGaoQiao Free Trade Zone,
Room 318, 3F, Building 2, Shanghai, China.

Nanjing Engineering Institute of Aircraft Systems (NEIAS), 33 Shuige Road, Jiangning Economic De-
velopment Zone, Nanjing 211106, China.

National Satellite Meteorological Bureau, No. 46 Baishigiao Road, HaiDian District, Beijing 100081,
China.

Second Institute of Oceanography, Ministry of Natural Resources, No. 36 Baochubei Road, Hangzhou
310012, Hangzhou Xihu District, China.

Shaanxi Aero Electric Co., Ltd., 17th, Jinye 2 Road, Xian High Tech Zone Xian, China ..........ccccccoeeuene
Shaanxi Aircaft Industry Co Ltd., P.O. 34, Hanzhong City 723213, Shaanxi Province, China .................
Shanghai Aerospace Equip. Man., No. 100 Huaning Road, Shanghai 200245, China ............ccccceeeveene
Shanghai Aircraft Design and Research Institute, No. 5 Yun Jin Road, Shanghai 200232, China ..........
Shanghai Aircraft Manufacturing Co. Ltd. (SAMC), No. 919 Shangfei Road, Shanghai 201324, Pudong

New District, China.

Shanghai Tianlang Electronic Science Co., Ltd., 1500 Qinjiagang Road, Room 112 & 6, Shanghai,
Pudong New Area, China.

Shenyang Academy of Instrumentation Science Co., Ltd., No. 242, Baihai Street, Shenyang 110043,
Dadong District, China.

Shenyang Aircraft Corporation, 1 Lingbei Street, Shenyang 110000, Huanggu District, China ................

Shenyang Xizi Aviation Industry Co., Ltd., 76—43 Shenbei Road, Shenyang 110136, China ...................

Sichuan Hangte Aviation Tech. Co., Ltd., No. 269, 3rd Tengfei Road, Southwest Airport Economy De-
velopment Zone, Chengdu 61000, China.

Star Tech Aviation Co., Ltd., Unit E1, 15/F, 41-43 Au Pui Wan Street, On Wah IND Bldg, Shatin, New
Territories, Hong Kong 999077, Hong Kong.

Sumec Instruments Equipment Co. Ltd., 198 Changjiang Road, 14/F Nanjing 210018, China ................

Suzhou Eric Mechanics and Electronics Co. Ltd., No. 8 Hugiao Road, Suzhou, China ...........c.cccceeneenn

Wouxi Hyatech Co., Ltd., No. 35 Xindong an Road, Wuxi, China .........cccceeiiiniiniiiiieciie e

Wuxi Paike New Mat. Tech. Co., Ltd., No. 22 Lianhe Rd., Hudai Ind. Park, Wuxi Binhu District, China

Wouxi Turbine Blade Co. Ltd., 1800 Huishan Ave., Economic Zone, Wuxi 214174, China .........ccccccce....

Xac Group Aviation Electronics Import & Export Co. Ltd., 70# West Ave of Renmin, Xian 710089,
Yanliang District, China.

XAIC Tech (Xi'an) Industrial Co., Ltd. No. 1 Xifei Road, Xian Yanliang District, China .............ccccecuvenen.

Xian Aero-Engine Controls Co., Ltd., 750 Daqging Road, Xian, China ..........ccccccevvviiiiiniiiniinniecec e

Xian Aircraft Industrial Company Limited, No. 1 Xifei Avenue, Shanxi, Yanliang District, China ..............
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Xi'an Xae Flying Aviation Manufacturing Technology Co., Ltd., No.12 Fengcheng Road, Xian 710018, | 85 FR [INSERT FR

Weiyang District, China. PAGE NUMBER
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Xian Xr Aero- Components Co. Ltd., Honggi East Road, Xian 710021, China .........cccccerveenvenieenecenneene 85 FR [INSERT FR

PAGE NUMBER
AND 12/23/2020].

Yibin Sanjiang Machine Co., Ltd., No. 72 MinJiangBei Road, Yibin 64407, Sichuan, China .........c.......... 85 FR [INSERT FR

PAGE NUMBER
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Zhejiang Perfect New Material Co., Ltd., No. 28, Dingsheng Road, Leidian Town, Deqging County, | 85 FR [INSERT FR

HuZhou City, China. PAGE NUMBER
AND 12/23/2020].

RUSSIA ............. Admiralty Shipyard JSC, 203, Fontanka Emb., 190121, St. Peterburg, Russia .........ccccceieiiiniennicinenne 85 FR [INSERT FR

Aleksandrov Scientific Research Technological Institute NITI, Koporskoe Highway, House 72, Sosnovy
Bor, Russia.

Argut OO0, 6 Mnevniki str end 6 fl, Moscow 123308, Russia

Communication center of the Ministry of Defense, Bolshoi Znamenskiy per. 21, Moscow, Russia

Federal Research Center Boreskov Institute of Catalysis, pr. Lavrentieva 5, Novosibirsk 630090, Rus-
sia.

Federal State Budgetary Enterprise of the Administration of the President of Russia, 1-ya Reysovaya
Street, 1, Moscow 119027, Russia.

Federal State Budgetary Enterprise Special Flight Unit Rossiya of the Administration of the President
of Russia, 1-ya Reysovaya Street, 1, Moscow 119027, Russia.

Federal State Unitary Enterprise Dukhov Automatics Research Institute (VNIIA), 22, Sushchevskaya
Ul, Moscow 127055RU.

Foreign Intelligence Service (SVR), Yasenevo 11 Kolpachny, Moscow, 0101000

Forensic Center of Nizhniy Novgorod Region Main Directorate of the Ministry of Interior Affairs, Gorkiy
Street, 71, Nizhniy Novgorod 603950, Russia.

Irkut Corporation, Leningradsky Prospect 68, Moscow 125315, Russia

Irkut Research and Production Corporation Public Joint Stock Company, 68 Leningradsky Prospect,
Moscow 125315, Russia.

Joint Stock Company Scientific Research Institute of Computing Machinery, Melnichnaya Street, 31,
Kirov 610025, Russia.

JSC Central Research Institute of Machine Building (JSC TsNIIMash), Pionerskaya Street, 4, korpus
22, Moskovskaya obl., Korolov 141070, Russia.

JSC Rocket and Space Centre—Progress, Zemetsa Street 18, Samarskaya Oblast, Samara 443009,
Russia.

Kamensk-Uralsky Metallurgical Works J.S. Co., 5 Zavodskaya St., Kamensk Uralsky, 623405
Sverdlovsk region, Russia.

Kazan Helicopter Plant PJSC, Tetsevskaya St, Kazan 420085, Russia

Komsomolsk-na-Amur  Aviation Production Organization Street,

Komsomolsk-on-Amur, Khabarovsky Krai, Russia 618018.

(KNAAPO), 1 Sovetskaya

Korporatsiya Vsmpo Avisma OAO, Parkovaya Street 1, Verkhnaya Salda, Sverdlovsk region 624760,
Russia.

Ministry of Defence RF, 19 Znamenka Str, Moscow 119160, Russia
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Molot Oruzhie, 612960, Kirov Oblast, Vyatskie Polyany, st. Lenin 135, RusSia .........cccccoeveeiieinieenieene.

NPO High Precision Systems JSC, Kievskaya Street 7, Moscow, RUSSIa .........ccocceeiiiiiieiinniceiieecieee.

NPO Splav JSC, 33 ul. Shcheglov Kaya Zaseka Tula, 300004 RUSSIA .......ccccoveereiinieiriiienieenieesee e

Oboronprom OJSC, 29/141 Vereiskaya Street, Moscow, 121357 RUSSIA .......ccccceereerieeniriiiienieeieeseeee

PJSC Beriev Aircraft Company, 1 Aviatorov Square, Taganrog 347923, RUSSIa .........cccceveeecveeneerceeeenn.

PJSC Irkut Corporation, Regional Aircraft 26 Leninskaya Sloboda, Moscow 115280, Russia .................

PJSC Kazan Helicopters, Tetsevskaya Street, 14, Kazan, Tatarstan Republic 420085, Russia ..............

POLYUS Research Institute of M.F. Stelmakh Joint Stock Company, Building 1, 3 Vvedenskogo

Street, Moscow, 117342, Russia.

Promtech-Dubna, JSC, Programmistov st., 4, room 364, Dubna, Moscow 141983, Russia .....................

Public Joint Stock Company United Aircraft Corporation, Bolshaya Pionerskaya, Moscow 115054, Rus-

sia.

Radiotechnical and Information Systems (RTI) Concern, 127083, Moscow, 8 marta, 10/1 Russia ..........

Rapart Services LLC, Aeroportovskaya str. 6/2, Solnechnogorskiy region, Dubrobki 141580, Russia .....

Rosoboronexport OJSC (ROE), Strada Strominka 27, Moscow, 107076 RUSSIa ........ccccevveveeeescveeeriieeenns

Rostekh—Azimuth, Building 2, 5 Suite X Room 15 Floor 2, Narishkinskaya Alleya, Moscow 125167,

Russia.

Rostec (Russian Technologies State Corporation), 24 Usacheva Street, Moscow, Russia 119048 .........

Russian Aircraft Corporation MiG, Leningradskoe highway, 6, building 1, Moscow, 125171 Russia .......

Russian Helicopters JSC, Bolshaya Pionerskaya, 1, Moscow, 123610 RusSia .........cccccceveerieeniiernieenenn.

Sukhoi Aviation JSC, Polikarpov str., 23B, Moscow, 125284 RUSSIA ........cccceeeriiereriireeninesseeeeseeeesseeens

Sukhoi Civil Aircraft, 1 Sovetskaya Street, Komsomolsk-On-Amur 681018, Russia; and 15 Tupoleva
Street, OP JSC SCA, Zukhovskiy 140180, Russia; and 23b Bld 2 Polikarpova St, Moscow 125824,
Russia; and 26, Bld. 5, Leninskaya Sloboda Street, Moscow, 115280, Russia; and Antonova Avenue
1, Ulianovsk 432072, Russia; and Leningradskaya Street 80/4A, Komsomolsk-On-Amur 681007,
Russia.

Tactical Missiles Corporation JSC, Korolevllyicha Street, 7, 141080, RUSSIia .......ccccceevieriieinieniiieniceienne

Tupolev JSC, Academician Tupolev Embankment 17, Moscow, 105005, RuSSia ........ccccccceeeviiereiienennnnns

UEC-Saturn, 163 Lenin Avenue, Rybinsk 152903, Yavoslavl Region, RUSSIa ........cccccocieiiiiiieiniennieene.

United Aircraft Corporation, Bolshaya Pionerskaya str., 1, Moscow, 115054, Russia .........cccccevvuvrnueennne.
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VENEZUELA .....

United Engine Corporation, 16, Budyonny Avenue, Moscow, 105118 Russia

United Instrument Manufacturing Corporation, Vereiskaya 29, str. 141, Moscow, Russia ...........c.ccccc......

[RESERVED] ..ooovereeeeeeeeeoeeeeeseseeseesesesseeeeeseseesseeeeseseesseseeseseesseses s eessesees e eeseeseeseees s ees e ees s seseesesseeseeereeees
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[RESERVED]

PART 756—[AMENDED]

m 5. The authority citation for part 756
is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783.

m 6. Section 756.2 is amended by
revising paragraph (a)(3) to read as
follows:

§756.2 Appeal from an administrative
action.

(a) * % %

(3) A decision on a request to remove
or modify an Entity List entry made
pursuant to § 744.16 of the EAR, a
decision on a request to remove or
modify an Unverified List entry made
pursuant to § 744.15 of the EAR, or a
request to remove or modify a Military
End User entry made pursuant to
§744.21(b) of the EAR.

* * * * *

Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2020-28052 Filed 12—22-20; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 361

[Docket No. 201014-0270]

RIN 0625-AB18

Aluminum Import Monitoring and
Analysis System

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

ACTION: Final rule.

SUMMARY: In this final rule, the U.S.
Department of Commerce (Commerce)
adopts the Aluminum Import
Monitoring and Analysis (AIM) system
by promulgating new regulations that
establish a website for the AIM system
that consists of an online aluminum
import license application platform and

public AIM monitor; require importers,
customs brokers or their agents to apply
for and obtain an import license for each
entry of certain aluminum products into
the United States through the AIM
system website; require license
applicants to identify, among other
requirements, the country or countries
where the largest and the second largest
volume of primary aluminum used in
the manufacture of the imported
aluminum product was smelted (subject
to certain exceptions) and the country
where the aluminum product was most
recently cast; allow for the public
release of certain import license data on
an aggregate basis, as appropriate, on
the public AIM monitor; and apply the
license requirement to all imports of
basic aluminum products. Further,
Commerce is adopting the aluminum
import license application form in
accordance with the Paperwork
Reduction Act (PRA). Lastly, Commerce
is notifying parties that, after the AIM
system is in place, Commerce will seek
additional comment from parties on
potential improvements or changes to
the system in a subsequent notice.
DATES:

Effective date: January 25, 2021.

Applicability date: The AIM system
website will be operational on January
4, 2021. Therefore, potential license
applicants will be able to obtain their
user identification numbers and apply
for licenses beginning on January 4,
2021. Licenses will be required for all
covered aluminum imports on or after
January 25, 2021. For further
information regarding a one-year delay
for portions of the final rule, see
SUPPLEMENTARY INFORMATION.
ADDRESSES: The new AIM system
website that will be operational on
January 4, 2021 is [https:/}
www.trade.gov/aluminum| Through this
website, potential license applicants can
register for the online license
application platform and apply for
licenses. Additionally, the public AIM
monitor is also featured on this website.

More information can be found at
lhttps://www.trade.gov/aluminum]|
Commerce is offering a virtual
demonstration of the online license
application platform for potential

license applicants. Commerce is also
offering a virtual demonstration of the
public AIM monitor, which is available
to the general public. Although the
demonstrations will be completely
virtual, Commerce will have a limited
number of spots available for
participation in the demonstrations, that
will occur prior to the effective date of
this rule. For specific dates and times of
the demonstrations, and to participate
in the demonstrations, please visit
lhttps://www.trade.gov/aluminum]|

FOR FURTHER INFORMATION CONTACT: Julie
Al-Saadawi at (202) 482—1930, Brandon
Custard at (202) 482—-1823, or Jessica
Link at (202) 482—-1411.

SUPPLEMENTARY INFORMATION:

Background

On May 17, 2019, the United States
announced joint understandings with
Canada and Mexico, respectively,
concerning trade in aluminum covered
by the action taken pursuant to Section
232 of the Trade Expansion Act of 1962,
as amended. Among other things, the
understandings call for the monitoring
of aluminum trade between the United
States and Canada and Mexico,
respectively. Consistent with the joint
understandings, and to enhance U.S.
Government monitoring and analysis of
aluminum products more generally,
Commerce published a proposed rule on
April 29, 2020 to establish the AIM
system. The goal of the AIM system is
to allow for the effective and timely
monitoring of import surges of specific
aluminum products and to aid in the
prevention of transshipment of
aluminum products. Over the past two
decades, Commerce has operated the
similar recently updated Steel Import
Monitoring and Analysis (SIMA) system
that allows for the effective and timely
monitoring of import surges of specific
steel products, and aids in the
prevention of transshipment of steel
products.

Modeling the AIM System on the SIMA
System

To the extent practicable, the AIM
System will operate in a similar manner
as the SIMA system, which has been
operating under its current authority
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since March 11, 2005.1 The purpose of
the SIMA system is to provide steel
producers, steel consumers, importers,
and the general public with accurate
and timely information on anticipated
imports of certain steel products into
the United States. Steel import licenses,
issued through the online SIMA
licensing system, are required by U.S.
Customs and Border Protection (CBP or
Customs) for filing entry summary
documentation, or its electronic
equivalent, for imports of certain steel
mill products into the United States.
Through the monitoring tool, certain
import data collected from the licenses
are aggregated weekly and reported on
the publicly available SIMA website,
|https://www.trade.gov/steel] This tool
provides valuable data regarding U.S.
imports of certain steel mill imports, as
early as possible, and makes such data
available to the public up to eight weeks
in advance of official U.S. import
statistics issued by the U.S. Census
Bureau (Census).

Section 232 Tariff on Imports of
Aluminum Into the United States

On January 19, 2018, pursuant to
section 232 of the Trade Expansion Act
of 1962 (the Trade Expansion Act), as
amended (19 U.S.C. 1862), the Secretary
of Commerce (Secretary) transmitted to
the President a report on his
investigation into the effect of imports
of aluminum articles on the national
security of the United States.2 The
Secretary found and advised the
President that aluminum articles were
being imported into the United States in
such quantities and under such
circumstances as to threaten to impair
the national security of the United
States.3 In Presidential Proclamation
9704 of March 8, 2018 (Adjusting
Imports of Aluminum Into the United
States) (Proclamation 9704), the
President concurred with the Secretary’s
findings and decided to adjust the
imports of aluminum articles, as defined
in clause 1 of Proclamation 9704, by
imposing a 10 percent ad valorem tariff
on such articles imported from most
countries.* Between March 2018 and

1 See Steel Import Monitoring and Analysis
System, Final Rule, 70 FR 72373 (December 5,
2005).

2 See The Effect of Imports of Aluminum on the
National Security: An Investigation Conducted
Under Section 232 of the Trade Expansion Act of
1962, As Amended, U.S. Department of Commerce
Report, dated January 11, 2018 (https:,
www.commerce.gov/files/effect-imports-aluminum-
Tiational-security-investigation-conducted-under:
section-232-tradé).

3Id.

4 Adjusting Imports of Aluminum Into the United
States, Proclamation 9704, 83 FR 11619, 11620
(March 15, 2018) (Presidential Proclamation 9704).

August 2020, the President made several
additional adjustments to the imports of
aluminum articles.®

As a result, effective March 23, 2018,
certain aluminum imports were subject
to Section 232 tariffs, and imports from
Canada and Mexico were exempted
from these tariffs. With respect to
Canada and Mexico, Proclamation 9704
provided that the United States would
continue ongoing discussions with these
countries and exempt aluminum
imports from these countries from
Section 232 tariffs.® Further,
Proclamation 9704 stated that Canada
and Mexico would be expected to take
action to prevent transshipment of
aluminum imports through these
countries to the United States.”
Subsequently, Presidential Proclamation
9758 of May 31, 2018 (Adjusting
Imports of Aluminum into the United
States) (Proclamation 9758) removed the
exemption for aluminum imports from
Canada and Mexico, and imposed
Section 232 duties on aluminum
imports from these countries, effective
June 1, 2018.8

On May 17, 2019, the United States
announced that discussions had yielded
joint understandings with Canada and
Mexico, respectively, to remove the
Section 232 tariffs for aluminum
imports from those countries.? As part
of the joint understandings, the United
States and Canada, and the United
States and Mexico, agreed to implement
effective measures to prevent the
transshipment of aluminum products
made outside of the United States,

5 See Adjusting Imports of Aluminum Into the
United States, Proclamation 9710, 83 FR 13355
(March 22, 2018) (Presidential Proclamation 9710);
Adjusting Imports of Aluminum Into the United
States, Proclamation 9739, 83 FR 20677 (April 30,
2018) (Presidential Proclamation 9739); Adjusting
Imports of Aluminum Into the United States,
Proclamation 9758, 83 FR 25849 (May 31, 2018)
(Presidential Proclamation 9758); Adjusting Imports
of Aluminum Into the United States, Proclamation
9776, 83 FR 45019 (August 28, 2018) (Presidential
Proclamation 9776); Adjusting Imports of Derivative
Aluminum Articles and Derivative Steel Articles
into the United States, Proclamation 9980, 85 FR
5281 (January 24, 2020) (Presidential Proclamation
9980); and Adjusting Imports of Aluminum Articles
Into United States, Proclamation 10060, 85 FR
49921 (August 14, 2020) (Presidential Proclamation
10060).

6 See Presidential Proclamation 9704, 83 FR at
11620.

71d.

8 See Presidential Proclamation 9758, 83 FR at
25850.

9 See Joint Statement by the United States and
Canada on Section 232 Duties on Steel and
Aluminum, dated May 17, 2019, available at
https://ustr.gov/sites/default/files/Joint_Statement
by_the_United_States_and_Canada.pdf] Joint
Statement by the United States and Mexico on
Section 232 Duties on Steel and Aluminum, dated
May 17, 2019, available atEttns:77ustr.§ov251’tes]
default/files/Joint_Statement_by_the_United

States_and_Mexico.pdf]

Canada, and Mexico, among other
commitments. Additionally, the joint
understandings provide that the
countries will establish an agreed-upon
process for monitoring aluminum trade
between them. In light of the joint
understandings, Presidential
Proclamation 9893 of May 19, 2019
(Adjusting Imports of Aluminum into
the United States) (Proclamation 9893)
provided that a satisfactory alternative
means had been agreed upon and,
effective May 21, 2019, aluminum
imports from Canada and Mexico would
not be subject to Section 232 tariffs.10

Proposed Rule

On April 29, 2020, Commerce
published a proposal for the
establishment of the AIM system in 19
CFR part 361.1* Commerce received 17
comments on the Proposed Rule, and we
have addressed those comments below.
The Proposed Rule, comments received,
and this final rule can be accessed using
the Federal eRulemaking portal at
lhttp://www.regulations.gov/| After
analyzing and considering the
comments received, we are adopting
regulations to establish the AIM system.

Explanation of Regulatory Provisions
and Changes From the Proposed Rule

Pursuant to its authority under the
Census Act, as amended (the Census
Act) (13 U.S.C. 301(a) and 302), and
consistent with the joint
understandings, Commerce is
establishing a system of import
licensing to facilitate the monitoring of
imports of aluminum articles, including
monitoring for import surges, known as
the AIM system. Commerce has thus
proposed a rule and received comments
regarding the establishment of the AIM
system. The AIM system will operate in
a similar way as the existing SIMA
system (19 CFR part 360) and will be
codified under 19 CFR part 361. Also,
Commerce recently incorporated minor
changes into its regulations for the
SIMA system.12 The AIM system tracks
the modified SIMA system as closely as
possible except where necessary to
address the inherent differences
between steel and aluminum imports.

The responsibility for issuing these
regulations is delegated to the Assistant
Secretary for Enforcement and
Compliance.

10 See Adjusting Imports of Aluminum into the
United States, Proclamation 9893, 84 FR 23983
(May 19, 2019).

11 Aluminum Import Monitoring and Analysis
System Proposed Rule, 85 FR 23748 (April 29,
2020) (Proposed Rule).

12 See Modification of Regulations Regarding the
Steel Import Monitoring and Analysis System, 85
FR 56162 (September 11, 2020) (SIMA
Modification).
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The AIM system is based entirely on
a web-based platform at [https:/}
www.trade.gov/aluminuni and is
comprised of the online registration
system, automatic aluminum import
license issuance system, and aluminum
import monitor. As addressed in further
detail below, for purposes of importing
basic aluminum products,!? any
importer, importing company, customs
broker or importer’s agent of basic
aluminum products must (1) register
and obtain a username, (2) file for and
obtain a unique aluminum import
license (issued automatically) for each
shipment, and (3) provide the license
number to CBP as part of the submission
of the entry summary form, Customs
Form 7501, or its electronic equivalent.
As discussed below, aluminum imports
valued under $5,000 per shipment may
obtain a multi-use low-value license.
Additionally, informal entries are
exempt from the licensing
requirement.14

The public AIM monitor, described
further below, will aggregate and report
certain information obtained from the
aluminum licenses on a monthly basis
and will be refreshed each week, as
appropriate. Additionally, outdated
license information will be replaced,
where available, with publicly available
U.S. import statistics. Like the public
SIMA monitor, the public AIM monitor
will function as an early warning
system, yielding public data up to eight
weeks prior to the release of publicly
available import statistics by Census.

Online Registration System and
Automatic Aluminum Import License
Issuance System

Similar to the SIMA system, the AIM
system will include both an online
registration system and an automatic
aluminum import license issuance
system, as provided in 19 CFR 361.101—
103. Section 361.102, covering the
online registration system, provides that
in order to obtain an aluminum import
license, any importer, importing
company, customs broker or the
importer’s agent must first register with
Commerce and obtain a username to log
into the automatic aluminum import
license issuance system. Although a

13 The AIM system will cover basic aluminum
products under the following HTS codes: 7601,
7604, 7605, 7606, 7607, 7608, 7609, 7616.99.51.60,
and 7616.99.51.70. As discussed in 19 CFR
361.101(a)(1), a list of the products covered by the
AIM system by Harmonized Tariff Schedule (HTS)
codes can be obtained on the AIM system website.
The HTS codes, which are maintained by the U.S.
International Trade Commission (ITC), may be
updated periodically to reflect revisions to the
codes.

14 See 19 CFR 143.21 through 143.28 for further
information on informal entries.

primary username will be issued to an
importing company or brokerage house,
all operating units within the company
(e.g., individual branches, divisions or
employees) may have separate
usernames associated with different
email addresses that will be associated
with the parent company. The AIM
system will be designed to allow
multiple users of a single Employer
Identification Number (EIN) from
different locations within the company
to enter information simultaneously.

There is no fee to register (see
§361.106), and a username will be
issued immediately if all registration
fields are completed. As part of the
registration process, the importer,
importing company, customs broker, or
importer’s agent will be required to
provide certain general information,
including the applicant company name,
EIN or the CBP-issued importer number
(where no EIN is available), address,
phone number, and email address for
both the company’s headquarters and
any branch offices that will be applying
for aluminum licenses. This information
will be used solely for the purposes of
administering the aluminum import
licensing and monitoring programs. The
information will not be released by
Commerce, except as required by U.S.
law.

Section 361.103, covering the
automatic issuance of import licenses,
provides that aluminum import licenses
will be issued to registered importers,
customs brokers, or their agents through
an automatic aluminum import
licensing system. The separately issued
username discussed above will be
required to apply for the import license.
There will be no fee charged to apply for
the import licenses (see § 361.106). Like
steel import licenses, aluminum import
licenses will be issued automatically
after the completion of all fields on the
application form. In order to obtain the
license, the applicant (also referred to as
the filer) must report the information
identified under § 361.103(c)(1) in the
fields of the license application form.
Certain fields will be generated
automatically in the license form from
the information in the registration
system. Other information will be
available from drop down lists in the
application form (e.g., aluminum HTS
numbers, country of origin, country of
smelt, port of entry) and will not have
to be typed.

Much of the information requested on
the license form is readily available to
the importer or its broker and is similar
to the information required by CBP for
purposes of the entry summary. For
certain fields, the information requested
is not already required by CBP.

Specifically, in the Proposed Rule
Commerce proposed a field to reflect the
country where the primary aluminum
used in the manufacture of the imported
aluminum product was smelted and
poured. However, based on comments,
and as discussed further below, in this
final rule Commerce has altered this
requirement. As stated in
§361.103(c)(1)(xiii), (xiv), and (xv),
Commerce requires the applicant to
provide information in three separate
fields: (1) The country where the largest
volume of primary aluminum used in
the manufacture of the imported
aluminum product was smelted
(referred to as ““country of smelt for the
largest volume of primary aluminum” as
shorthand), (2) the country where the
second largest volume of primary
aluminum used in the manufacture of
the imported aluminum product was
smelted (referred to as “country of smelt
for the second largest volume of primary
aluminum’ as shorthand), and (3) the
country where the aluminum used in
the imported aluminum product was
most recently cast (referred to as
“country of most recent cast” for
shorthand). These fields are further
described under § 361.103(c)(3). The
reference to “pour” and “poured” is
removed from the final rule.

Section 361.103(c)(3)(i)(A) defines the
field for the country of smelt for the
largest volume of primary aluminum as
the country where the largest volume of
new aluminum metal is produced from
alumina (or aluminum oxide) by the
electrolytic Hall-Héroult process.?5
Section 361.103(c)(3)(i)(B) provides that
filers may state ‘“not applicable” in this
field if the product contains only
secondary aluminum and no primary
aluminum. Secondary aluminum is
defined as aluminum metal that is
produced from recycled aluminum
scrap through a re-melting process.16
Additionally, recognizing that importers
may have some initial difficulties in
securing this information,

15 As discussed further below, this definition is
directly responsive to the comments raised on the
Proposed Rule as well as third-party sources, such
as the discussion of primary aluminum production
featured on the website of the Aluminum
Association (available at https:/]

[www.aluminum.org/industries/production/primary]
production]. This discussion demonstrates that
there is a well-understood and generally accepted
description of the primary aluminum production
process in the aluminum industry that allows
Commerce to adopt the definitions in this final rule.

16 As discussed further below, this definition
takes into account comments on the Proposed Rule
as well as third-party sources, such as the
discussion of secondary aluminum production
featured on the website of the Aluminum
Association (available at fattps:/}
www.aluminum.org/industries/production/
kecondary-production)]
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§361.103(c)(3)(1)(C) allows filers to state
“unknown” for this field on the license
application on a temporary basis.
Specifically, “unknown” may be stated
for a period of one year from the
publication of the final rule (i.e., up to
December 23, 2021) to allow license
applicants sufficient time to gather the
requisite information. Effective
December 24, 2021, filers will no longer
be able to state ‘“‘unknown” and then
will be required to provide the
requested information for this field.
Similar to the country of smelt for the
largest volume of primary aluminum
field, §361.103(c)(3)(ii)(A) defines the
field for the country of smelt for the
second largest volume of primary
aluminum as the country where the
second largest volume of new aluminum
metal is produced from alumina (or
aluminum oxide) by the electrolytic
Hall-Héroult process. Section
361.103(c)(3)(ii)(B) also provides that
filers may state “not applicable” in this
field if the product contains only
secondary aluminum and no primary
aluminum. Additionally, filers may
state “not applicable” in this field if the
product does not contain a second
largest volume of primary aluminum.
Further, filers will be allowed to state
“unknown” in this field for a period of
one year from the publication of the
final rule (i.e., up to December 23, 2021)
for the reasons stated above. Effective
December 24, 2021, filers will no longer
be able to state “unknown” and then
will be required to provide the
requested information for this field.
Section 361.103(c)(3)(iii)(A) defines
the field for the country of most recent
cast as the country where the aluminum
(with or without alloying elements) was
last liquified by heat and cast into a
solid state. The final solid state can take
the form of either a semi-finished
product (slab, billets or ingots) or a
finished aluminum product.'? Unlike
the two fields described above, section
361.103(c)(3)(iii)(B) and (C) provide that
filers will not be allowed to state “not
applicable” or “unknown” for this field.
As discussed further below, the country
of most recent cast is information that
generally is readily available to the
importer or its broker and is most likely
to be identified in the import
documentation accompanying the entry
summary to be filed with CBP (invoices,
lab reports, etc.). In some instances, the
country of most recent cast may be
identified as the country of origin.

17 As discussed further below, this definition
takes into account comments on the Proposed Rule
as well as third-party sources, such as the
discussion of aluminum processing featured on the
website of the Aluminum Association (available at
lhttps://www.aluminum.org/industries/processing)|

Further, because a semi-finished or
finished aluminum product could go
through the casting process multiple
times before importation into the United
States, the field only requests the
country of most recent cast.

A sample copy of the aluminum
import license and the accompanying
instructions will be available for
viewing on Enforcement and
Compliance’s website (https:/]
www.trade.gov/aluminum/)] Upon
completion of the application form, the
importer, customs broker or the
importer’s agent will certify as to the
accuracy and completeness of the
information and submit the form
electronically. Once the license is
issued, the system will automatically
issue an aluminum import license
number which will appear on the
application page. The applicant will
also receive a confirmation email. The
refreshed form containing the submitted
information and the newly issued
license number will appear on the
screen (the “license form”). Applicants
can print the license form themselves. If
needed, copies of completed license
forms can be retrieved by the user or
requested from Commerce during
normal business hours.

Section 361.103(e) requires that users
correct licenses themselves if they
determine that there is an error
submitted. To access a previously
issued license, a user must log on with
his/her username and identify the
license number and the volume
(quantity in kilograms) for the first
product shown on the license. The
information on the license should match
the information presented in the entry
summary data as closely as possible
which includes the value and quantity
of the shipment, the expected date of
importation, and the customs port of
entry.

Pursuant to §361.101(b), the
aluminum import license will be
required for every entry of covered
aluminum products (with certain
exceptions for foreign trade zones and
informal entries described below). As
with SIMA, a single license can cover
multiple products, as long as the
information at the top of the form (i.e.,
importer, exporter, manufacturer,
country of origin and exportation, the
expected date of export, first and second
country of smelt, and expected date of
import), are the same for the shipment.
However, separate licenses will be
required if any of the information above
differs with respect to a given set of
covered imported aluminum products.
As aresult, a single CBP entry may
require more than one aluminum import
license. The applicable license

number(s) must cover the total quantity
of the aluminum product entered and
should match the information provided
on the CBP entry summary. There is no
requirement to present physical copies
of the license forms at the time of entry
summary. However, copies must be
maintained in accordance with CBP’s
normal requirements. Licenses will be
issued for single use and will be specific
to an entry (as discussed above), with
the exception of low-value licenses
described below.

Certain information collected from the
license application system that can be
aggregated without revealing business
proprietary information will be reported
on the public AIM monitor, as described
in further detail below. All other
information including copies of the
licenses and the names of importers,
exporters, and manufacturers, will be
considered business proprietary
information and will not be released to
the public.

Duration of the Aluminum Import
License

In accordance with § 361.103(d), the
aluminum import license can be applied
for up to 60 days prior to the expected
date of import and until the date of
filing of the CBP entry summary
documents, or its electronic equivalent.
The aluminum import license is valid
for up to 75 days. However, import
licenses which are valid on the date of
import but expire prior to the filing of
CBP entry summary documents will be
accepted. Issues related to foreign trade
zones are addressed below.

License Rules for Certain Types of
Entries

In accordance with § 361.101(e),
aluminum import licenses are not
required on temporary importation bond
(TIB) entries, transportation and
exportation (T&E) entries or entries into
a bonded warehouse. Covered
aluminum products withdrawn for
consumption from a bonded warehouse
will require a license at the entry
summary.

Foreign Trade Zone Admissions

Pursuant to § 361.101(c), all
shipments of covered aluminum
products into foreign trade zone (FTZ),
known as FTZ admissions, will require
an aluminum import license prior to the
filing of FTZ admission documents. The
license number(s) must be reported on
the FTZ admission documents and/or
status designation (Customs Form 214)
at the time of filing. There is no
requirement to present physical copies
of the license forms at the time of FTZ
admission. However, copies must be
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maintained in accordance with
Customs’ normal requirements. FTZ
admission documents without the
required license number(s) will not be
considered complete and will be subject
to liquidated damages for violation of
the bond condition requiring timely
completion of admission. A further
aluminum import license will not be
required for shipments of entries for
consumption from zones into the
commerce of the United States. In the
case of FTZ admissions, the aluminum
import license can be applied for up to
60 days prior to the expected date of
importation into the Zone and until the
date of filing of Customs Form 214. For
FTZs, the licenses do not expire and
covered aluminum products do not
require a new license when leaving the
zone and entering for consumption.

Informal Entries and Low-Value
Licenses

In accordance with §361.101(d), no
import license shall be required on
informal entries of covered aluminum
products, such as merchandise valued at
less than $2,500 (see 19 CFR 143.21
through 143.28 for further information).
This exemption applies to informal
entries only; imports of aluminum
valued at less than $2,500 that are part
of a formal entry will require a license.

Pursuant to § 361.103(f), for
shipments containing less than $5,000
worth of aluminum, applicants can
apply for a reusable low-value license.

Public AIM Monitor

As provided in § 361.104, the public
AIM monitor, featured on the AIM
system website, will report certain
aggregate information on imports of
aluminum product categories using both
publicly available import data and data
obtained from the aluminum licenses.
The public AIM monitor will provide
information on U.S. imports of
aluminum from all countries by broad
product categories in both value and
volume measures. Once the license
collection begins, additional data will
be added to the public AIM monitor.
Aggregate data will be reported, as
appropriate, on a monthly basis by
country of origin, country where the
largest volume of primary aluminum
used in the manufacture of the product
was smelted, country where the second
largest volume of primary aluminum
used in the manufacture of the product
was smelted, country of most recent
cast, and relevant aluminum product
grouping, etc. and will include import
quantity (metric tons), import Customs
value (U.S. $), and average unit value
($/metric ton). The website will also
contain certain aggregate data at the 6-

digit Harmonized Tariff Schedule level
and will also present a range of
historical data for comparison purposes.
Provision of aggregate data on the
website may be revisited should
concerns arise over the possible release
of proprietary data. The public AIM
monitor will be similar to SIMA’s but
will not incorporate preliminary Census
data. Commerce believes that the early
release preliminary data from Census is
not critical to the early warning monitor
because the aluminum import license
data will be available.

With respect to the public AIM
monitor, which will aggregate and
report certain license data, Commerce
will only release or update weekly data
on the country of smelt and cast for each
product group (at the 6-digit HTS level)
if there are sufficient observations for
the product groups. Commerce releases
data on its public AIM monitor under
the authority of the Census Act (13
U.S.C. 301(a) and 302) and must adhere
to Census guidance for the release of
data which requires the protection of
proprietary data. After collecting the
data on the countries of smelt and
country of most recent cast, Commerce
will determine whether there are
sufficient data observations to report at
a 6-digit product group level without
disclosing proprietary data. The public
AIM monitor will divide license data
into various product groupings, which
can be seen at |https://www.trade.gov/
gluminum) In instances where there are
few (i.e., less than three) observations of
certain country of origin/product group
combinations, Commerce will not
provide this disaggregated data (i.e.,
product group level) when adding the
countries of smelt and country of cast
data. Further, provision of aggregate
data on the public AIM monitor may be
revisited should concerns arise over the
possible release of business proprietary
data.

Reported monthly import data will be
updated each week with new data
collected from licenses issued in the
prior week. The data collected may be
adjusted periodically for corrected,
canceled or unused aluminum import
licenses, if deemed appropriate, for
accurate monitoring purposes.
Information provided in the public AIM
monitor will mirror the information
available on the public SIMA monitor.18

The public AIM monitor will also
present a range of historical data for
comparison purposes. This will include
comparisons to the previous month and
to the same month in the previous year;
three month rolling averages along with
similar comparisons to the immediately

18 See SIMA Modification.

preceding period, the same period from
the preceding year; and monthly import
data on each aluminum product
category.

At the sub-regulatory level, Commerce
will consider adding additional product
groups (for example, aluminum scrap)
to the public AIM monitor beyond the
HTS categories covered by the license
requirement, which will be based on
publicly available import data.1?

Miscellaneous Provisions

Section 361.105 is reserved. Section
361.106 provides that no fees will be
charged for obtaining a username,
issuing an aluminum import license or
accessing the public AIM monitor.
Additionally, § 361.107 provides that
the AIM system will generally be
accessible 24 hours a day, 7 days a week
but may be unavailable at times for
server maintenance. If the system is
unavailable for an extended period of
time, parties will be able to obtain
licenses from Commerce directly via
email (kluminum.license@trade.gov,
during regular business hours. Should
the system be inaccessible for an
extended period of time, Commerce
would advise Customs to consider this
as part of mitigation on any liquidated
damage claims that may be issued.
Lastly, § 361.108 states that Commerce
may revoke a filer’s electronic licensing
privileges if the filer consistently files
inaccurate licensing information or
otherwise abuses the system. In such
instances, the filer would only be able
to obtain a license directly from
Commerce, which may take 10 working
days to process. Delays in the filing
caused by the removal of a filer’s
electronic filing privilege will not be
considered a mitigating factor by CBP.

Response to Comments Received on the
Proposed Rule

Commerce received 17 comments on
the proposed rule that Commerce
considered in finalizing this rule. Below
is a summary of the comments, grouped
by issue category, followed by
Commerce’s response. Further, because
the AIM system is being adopted for the
first time in this final rule, after the AIM
system is in place, Commerce will seek
additional comment from parties on
potential improvements or changes to
the system in a subsequent notice.
Parties will have the opportunity to
provide further comment on any issue

19 As discussed below, after the AIM system is in
place, Commerce will seek additional comment
from parties on potential improvements or changes
to the system in a subsequent notice, including
adding aluminum scrap products to the licensing
requirement.
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discussed herein or any related topic at
that time.

1. Country of Smelt and Pour Field

Several commenters supported the
general concept of a “smelt and pour”
requirement, while several other
commenters opposed it. Most
commenters recommended using the
term “‘smelt and cast” instead of “smelt
and pour” because they argued that
“pour” was not a term used widely in
the aluminum industry. These
commenters recommended a wide range
of alternatives.

a. Replacing “Pour” With ‘““‘Casting”

Several commenters recommended
that Commerce collect information on
the country of smelt and replace the
term ““pour”” with the country of most
recent cast. Another commenter
recommended collecting information
only on the country of most recent cast,
but not the country where primary
aluminum was smelted.

b. Traceability of Country of Smelt

Several commenters stated that filers
would not always know where primary
aluminum used in their products was
originally smelted because primary
aluminum is often smelted and shipped
to one or more third countries where it
may be re-melted, alloyed, and/or
shaped before shipment to the U.S.
These commenters were concerned that
tracing the primary aluminum, from the
original smelting, through all the stages
of re-melting in different countries
might not be possible. However, several
other commenters asserted that it is
possible to trace the country of smelt,
but it might take some time to gather
such information. Another commenter
requested that Commerce collect
information on country of origin, and
opposed collecting information on
smelting, pouring, or casting. This
commenter stated that it would be
burdensome to collect information
beyond country of origin for alloys and
secondary products but did not provide
further details about the burden. This
commenter also stated that it would be
impossible to collect “smelt and pour”
information for scrap.

One commenter asserted that
aluminum semi-finished goods (profiles,
castings, and rolled products) were
produced using a mixture of primary
aluminum, secondary (recycled)
aluminum, and pre- and post-consumer
aluminum scrap. The commenter stated
that it was unclear how a smelt and
pour field should be completed for
typical aluminum products where the
aluminum was smelted in various
countries. This commenter

recommended removing the smelt and
pour field altogether, allowing an
“unknown’’ option, or replacing smelt
and pour with “last melted and
poured.” Several other commenters
explained that some aluminum imports
contain only secondary (recycled)
aluminum and, as a result, requested
that importers have the option of
reporting ‘“‘no primary aluminum” in
the smelt and pour (or smelt and cast)
field. Another commenter also
requested that the AIM system collect
information on country of alloying
which may be different from the country
of most recent cast.

c. Requiring Further Documentation and
Additional Requirements

Two commenters requested that
Commerce collect documentation
regarding the country of smelt and pour
or the country of origin. One of these
commenters requested that Commerce
collect Country of Origin and Country of
Analysis certificates, and another
commenter requested the collection of
mill test certificates for each stage of
processing. Another commenter
suggested that CBP examine the
aluminum licenses, not just the license
number, and inspect them against other
import documents. Similarly, another
commenter suggested that
documentation proving Mexican
country of origin should be required for
imports from Mexico. These
commenters expressed concerns that
primary aluminum could be produced
in countries other than Canada and
Mexico, shipped to these countries as
either ingots or other shapes, re-melted,
and then entered duty-free if declared as
Canadian or Mexican country of origin.

Response: In the Proposed Rule,
Commerce proposed a field to reflect the
country where the primary aluminum
used in the manufacture of the imported
aluminum product was smelted and
poured. Based on comments received on
the Proposed Rule, Commerce will make
several modifications to better reflect
the characteristics of the aluminum
industry and provide clarity to license
applicants. These modifications are
described in detail above and
summarized here.

Specifically, the reference to “country
of smelt” has been further refined and
the reference to “country of pour” is
removed from the final rule. Pursuant to
§361.103(c)(1)(xiii), (xiv), and (xv),
Commerce will require the license
applicant to provide information in
three separate fields: (1) The country
where the largest volume of primary
aluminum used in the manufacture of
the imported aluminum product was
smelted (referred to as “country of smelt

for the largest volume of primary
aluminum’’ as shorthand), (2) the
country where the second largest
volume of primary aluminum used in
the manufacture of the imported
aluminum product was smelted
(referred to as ““‘country of smelt for the
second largest volume of primary
aluminum’ as shorthand), and (3) the
country where the aluminum used in
the imported aluminum product was
most recently cast (referred to as
“country of most recent cast” for
shorthand). These fields are further
described under § 361.103(c)(3),
including definitions. These updates
also are adopted in the aluminum
license application form. We address
individual comments below.

As discussed above, after the AIM
system is in place, Commerce will seek
additional comment from parties on
potential improvements or changes to
the system in a subsequent notice. In
particular, parties may comment on the
requirement to report the country of
smelt for the largest and second largest
volume of primary aluminum and the
country of most recent cast discussed
herein.

A. Replace “Pour” With the Term “Most
Recent Casting”” and Have Separate
License Fields for “Smelting” and
“Most Recent Casting”

We agree with commenters that the
reference to “country of pour” should
be removed from the final rule because
this term is not widely used in the
aluminum industry. Additionally, based
on comments, we have adopted the
three fields described above. Requiring
the completion of these separate fields
will allow Commerce to collect data that
are most relevant to the aluminum
industry while minimizing the burden
to applicants. Moreover, collection of
this data will allow for the effective and
timely monitoring of import surges of
specific aluminum products and will
assist in preventing the transshipment
of aluminum products. Separately
requiring the identification of the
country of smelt for the largest and
second largest volume of primary
aluminum and the country of most
recent cast better reflects data available
to the industry. Furthermore, the
specificity of the requested information
should minimize confusion caused by
the initially proposed ‘“‘smelt and pour”
field.

Commerce also agrees with certain
commenters’ requests that clear
definitions regarding these terms should
be included in the aluminum license
application. Specifically, in the country
of smelt for the largest volume of
primary aluminum field, the license
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applicant will be required to identify
the country where the largest quantity of
new aluminum metal is produced from
alumina (or aluminum oxide) by the
electrolytic Hall-Héroult process.20 The
country of smelt for the second largest
volume of primary aluminum field
adopts a similar definition. The
establishment of these fields and the
adopted definitions for these fields takes
into account comments on the Proposed
Rule as well as third-party sources, such
as the discussion of primary aluminum
production featured on the website of
the Aluminum Association.2? Thus,
these definitions are consistent with the
well-understood and generally accepted
description of the primary aluminum
production process in the aluminum
industry. Additionally, these precise
field names and definitions are further
refinements of the term “country of
smelt,” that was included the Proposed
Rule, to provide increased clarity and
consistency for all potentially regulated
entities.

Moreover, by including a field for the
country of smelt for the second largest
volume of primary aluminum,
Commerce will address concerns from
foreign producers, importers, and
downstream producers that primary
aluminum is often melted and
chemically mixed with secondary
aluminum and/or primary aluminum
from multiple countries. At the same
time, Commerce will allow applicants to
state “not applicable” in this field if the
product does not contain a second
largest volume of primary aluminum.
Additionally, applicants may state “not
applicable” in this field if the product
contains only secondary aluminum and
no primary aluminum. For clarity,
Commerce defines secondary aluminum
as aluminum metal that is produced
from recycled aluminum scrap through
a re-melting process.22 Consistent with
other definitions adopted in this final
rule, this definition takes into account
comments on the Proposed Rule as well
as third-party sources, and reflects a
well-understood and generally accepted
description of the secondary aluminum
production process in the aluminum
industry.

Lastly, in the country of most recent
cast field, the license applicant will be
required to identify the country where
the aluminum (with or without alloying
elements) was last liquified by heat, and
cast into a solid state.23 The final solid

20 See |https://www.aluminum.org/industries/

state can take the form of either a semi-
finished product (slab, billets or ingots)
or a finished aluminum product.24 This
is a refinement of the term “country of
pour,” that was also in the Proposed
Rule, and also provides increased clarity
as requested by commenters. And
similar to the above definitions, this
definition takes into account third-party
sources and reflects a well-understood
and generally accepted description of
aluminum processing in the aluminum
industry. In light of this, we are
adopting these fields and corresponding
definitions in the final rule.

B. Option To State “Unknown” in the
Fields for the Country of Smelt for the
Largest and Second Largest Volume of
Primary Aluminum for a One-Year
Period

As stated above, recognizing that
importers may have some initial
difficulty in securing the information
necessary to complete the fields for the
country of smelt for the largest and
second largest volume of primary
aluminum, Commerce will allow filers
to state “unknown” in these fields on a
temporary basis. Specifically,
“unknown’’ may be stated for a period
of one year from the publication of the
final rule (i.e., up to December 23, 2021)
to enable license applicants sufficient
time to gather the requisite information.
Effective one year from the publication
of the final rule, December 24, 2021,
filers will no longer be able to state
“unknown’’ and then will be required to
provide the requested information for
this field.

This will address concerns from
commenters who do not always know
the country where primary aluminum
was smelted, especially when it is re-
melted and alloyed with secondary
aluminum. In contrast, for the modified
SIMA system, Commerce determined
that steel license applicants would be
expected to know the country where the
steel used in the manufacture of the
product is melted and poured for
purposes of completing this field in the
license application. Specifically,
Commerce determined that this
information is identifiable in the mill
test certification that would be readily
available to the applicant, and, for this
reason, declined to allow SIMA license
applicants an option to state
“unknown” in this field.25 Given the
concerns identified above (i.e., that

and |https://www.aluminum.org/sites/default/files]

[production/primary-production|

21]d.

22 See |https://www.aluminum.org/industries/
lproduction/secondary-production|

23 See |http://centuryaluminum.com/plants-|

lproducts/sebree/index.html] accessed July 17, 2020

IGAG_001_Terms_and_Definitions_3rd_Edition |
Po11_01_August 21_2011_JW.pdf] accessed July 17,
2020.

24 See hhttps://www.aluminum.org/industries]
lprocessingl

25 See SIMA Modification, 85 FR at 56166.

aluminum license applicants may not
know the country where primary
aluminum was smelted), Commerce is
allowing the use of the “unknown”
option for aluminum license applicants
as described herein. Nevertheless,
Commerce recognizes that allowing an
“unknown” option presents the
potential for abuse and possible
loophole concerns related to
circumvention/transshipment and may
inhibit the accurate collection of data.
Therefore, Commerce will implement
the following measures.

First, Commerce will allow the use of
the “unknown” option for one year after
the publication of the final rule, as
described above. This will place
importers on notice that they need to
start collecting the necessary
documentation that tracks this
information within their supply chains.
It will also allow the AIM system to be
launched expeditiously while providing
importers an adjustment period to start
collecting this information. By
providing this adjustment period and
considering the burden to importers, the
AIM system would then be aligned with
SIMA requirements in one year when
the “unknown” option is removed from
the form.

Second, applicants are required to
certify that the information on the
license application is correct to the best
of the applicant’s knowledge. Therefore,
when importers select ‘“‘unknown” in
the license application, they are
certifying that this is the best
information available to them at the
time of license application.

Third, Commerce will monitor use of
the “unknown” option for abuse, in a
similar manner to current monitoring of
the use of low-value import licenses in
the SIMA system. Commerce will
identify license applicants who
repeatedly report “unknown” in the
fields for the countries where the largest
and/or second largest volume(s) of
primary aluminum is smelted and
contact these applicants to confirm that
they are providing the best available
information.

Fourth, to the extent possible without
revealing business proprietary
information, Commerce will also report
data on the volume of imports
associated with licenses that use the
“unknown” option on the public AIM
monitor. This will increase transparency
and allow the industry to closely
monitor, including raising concerns, of
potential abuse and circumvention/
transshipment.


https://www.aluminum.org/sites/default/files/GAG_001_Terms_and_Definitions_3rd_Edition_2011_01_August_21_2011_JW.pdf
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https://www.aluminum.org/industries/production/secondary-production
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https://www.aluminum.org/industries/production/primary-production
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C. Further Documentation and
Additional Requirements

Although commenters requested that
Commerce collect further
documentation (i.e., mill test
certificates, Country of Analysis/Origin
certificates) and/or require CBP to
examine licenses in order to prevent
transshipment and circumvention/
evasion, Commerce will not require
such documentation or requirement at
this time. These suggestions would
create additional burdens and the public
has not had an opportunity to comment.
Moreover, it would be administratively
burdensome for Commerce to examine
these documents in issuing licenses
through the automated license
application system, and for CBP to
examine such documentation upon
entry of covered aluminum products.
Such a requirement would necessitate
further inter-agency consultation and
coordination and has not been
considered for purposes of this final
rule.

Finally, Commerce will not collect
information on the country of alloying
because this would add another field to
the license form and would likely
provide redundant information that is
already collected through the
identification of country of most recent
cast.

That said, as discussed above, after
the AIM system is in place, Commerce
will seek additional comment from
parties on potential improvements or
changes to the system in a subsequent
notice. Parties may further comment on
the issues discussed above at that time.

2. Expanding the License Requirement
for Aluminum Scrap and/or Other
Aluminum Products Not Included in the
Proposed Rule

The Proposed Rule solicited
comments on a licensing requirement
for aluminum products subject to
Section 232 tariffs, pursuant to
Presidential Proclamation 9704,26 but
several commenters discussed whether
the licensing requirement should be
expanded to cover additional aluminum
products. Specifically, several
commenters requested confirmation that
scrap products (not subject to Section
232 tariffs) be exempted from the
Proposed Rule’s smelt and pour
requirement but did not comment on
whether scrap products should be
subject to the licensing requirement in
the first instance. Several commenters
stated that scrap should be subject to the
licensing requirement, though not
subject to the Proposed Rule’s smelt and

26 See Proposed Rule, 85 FR at 23751.

pour requirement, including one
commenter that requested all of HTSUS
Chapter 76 be subject to the licensing
requirement. One commenter
recommended allowing scrap importers
to list the country where the scrap was
purchased as the country of origin.
Additionally, a commenter
recommended expanding the licensing
requirement to cover aluminum wire
and cable products (HTS 7614.90.20,
7614.90.40, and 7614.90.50) because
these products are now subject to
Section 232 tariffs, pursuant to
Presidential Proclamation 9980.27

Response: The AIM system will not
require import licenses for aluminum
scrap (HTS 7602), and certain
downstream/derivative products whose
inclusion is requested in comments and
are now subject to Section 232 tariffs
pursuant to Presidential Proclamation
9980 (i.e., aluminum wire and cable
products (HTS 7614.90.20, 7614.90.40,
and 7614.90.50)).28 Commerce did not
request comments on including these
products in the Proposed Rule2° and, as
a result, the public has not been
afforded an opportunity to provide
comments on such a change to the scope
of products subject to the AIM system.
However, Commerce has considered the
commenters’ assertion that collecting
data on scrap and downstream products
will assist in monitoring potential
evasion/circumvention. Accordingly, as
discussed above, after the AIM system is
in place, Commerce will seek additional
comment from parties on potential
improvements or changes to the system
in a subsequent notice. Parties may
comment on the inclusion of these
products in the AIM system’s import
license requirement at that time.
Furthermore, as noted above, at the sub-
regulatory level, Commerce will
consider adding additional product
groups (such as aluminum scrap) to the
public AIM monitor beyond the HTS
categories covered by the license
requirement, which will be based only
on publicly available import data.

3. Reconciling License Values Post-Entry

Several commenters stated that
aluminum prices are based on a London
Metal Exchange (LME) reference price
that is often unavailable at time of
importation, so the price of the product
imported would need to be corrected
(reconciled) post-entry. These
commenters were concerned that
importers would need to correct values
for all or nearly all aluminum imports

27 See Presidential Proclamation 9980, 85 FR

5281.
28]d.
29 See Proposed Rule.

after entry, increasing the public burden
on completing the license application.

Response: As per 19 CFR 361.103(e),
applicants will need to correct their
licenses if they determine that there was
an error in their application. The
information on the license should match
the information presented in the
Customs Form 7501 entry summary
document as closely as possible; this
includes the value and quantity of the
shipment, the expected date of
importation, and the Customs port of
entry. Commerce has included
instructions on the license application,
specifying that importers are to provide
their best estimate of the value of
imports at the time of license
completion. Although this estimate does
not need to perfectly match the final
reconciled value on CBP entry summary
documents, the estimate should be
reasonably accurate, based on invoices,
shipping documents, or the current LME
reference price for the commodity
imported (at time of license
completion). Further, the regulations
state that licenses are to closely reflect
the information contained in the entry
summaries. Therefore, importers will
have the ability to edit and correct the
information provided on the licenses
after entry and will be able to address
large discrepancies in accordance with
19 CFR 361.103(e).

4. Reporting of Data in the Public AIM
Monitor

There were two comments about the
reporting of data in the public AIM
monitor. One commenter requested that
data be collected and reported at the 10-
digit HTS level in order to distinguish
between two types of aluminum
products, can sheet end and body stock,
that are the same at the 8-digit HTS
level. Another commenter requested
that the public AIM monitor publicly
disclose specific import data (including
specific importers and sources of
imports), rather than aggregate import
data to increase transparency.

Response: Commerce understands
that it would be optimal from the data
users’ perspective to have the full 10-
digit information collected through the
licenses available to the users of the
public AIM monitor. However, this may
contain proprietary data, making it
impossible for Commerce to provide so
much detail. Commerce will release
data in as much detail as possible (i.e.,
at the most disaggregated level possible)
without releasing companies’
proprietary information. Like the public
SIMA monitor, Commerce will release
data on its public AIM monitor under
the authority of the Census Act (13
U.S.C. 301(a) and 302) and must adhere
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to Census guidance for the release of
data which requires the protection of
proprietary data. After collecting license
data, Commerce will determine whether
there are sufficient data observations
(i.e., more than three) to report at a 6-
digit HTS level without disclosing
business proprietary data. As with steel
license data, the rationale for releasing
only 6-digit HTS detail information is
based on the notion that releasing data
at the 10-digit HTS level from the
license collection (updated weekly)
could violate these rules and likely
release identifiable proprietary
information. Once Commerce begins the
license collection, Commerce will re-
evaluate the level of product detail it
can release appropriately without
disclosing proprietary information.

5. Timing of License Application/
Validity

One commenter requested allowing
quarterly licenses that were only
estimates of the total import volume,
created up to 120 days before
importation to reduce the public burden
and to provide an early warning about
imports farther in advance than the 60
days in the proposed rule. Another
commenter requested that Commerce
not require licenses too far ahead of
importation date (no more than 30
days).

Response: In accordance with
§361.103(d), and as described above,
Commerce will require applicants to
obtain a license prior to entry, up to 60
days in advance, the same period as the
existing SIMA system. Licenses will be
automatic and immediate, so an
importer could create a license only
minutes before entry. However,
applicants will be encouraged to create
licenses further in advance to maximize
Commerce’s ability to provide the
public with an early warning about
import trends. Licenses cannot be based
on quarterly summaries, and volumes
should closely match those on all other
documents required for importation
because allowing vague quarterly
estimates would undermine the
accuracy of the system.

6. Collecting Information Related to
Section 232 Tariffs

There were several comments about
Section 232 tariffs and tariff exclusions.
One commenter requested requiring
importers to indicate whether they
received an exclusion on the license and
requested that the public AIM monitor
present exclusion data on its website.
Another commenter requested that
licensing only be required for imports
from countries that are not exempt from
the Section 232 program.

Response: Commerce, at this time,
will not require AIM license applicants
to report information on Section 232
exclusions in the license application. As
an initial matter, the AIM system and
the Section 232 exclusion process,
although both housed within
Commerce, are administered separately
and under separate legal authorities.
Therefore, inclusion of a new field for
Section 232 exclusions will require
further consideration and analysis.
Further, because Commerce did not
request comments on including this
additional field in the Proposed Rule,
the public has not been afforded an
opportunity to provide comments on
what would be a significant change to
the license application.

That said, Commerce has considered
the commenters’ assertion that
collecting data on Section 232
exclusions could assist in monitoring
for potential surges. Accordingly, as
discussed above, after the AIM system is
in place, Commerce will seek additional
comment from parties on potential
improvements or changes to the system
in a subsequent notice, including the
potential inclusion of a field for Section
232 exclusions on the AIM license
application, at that time.

Additionally, Commerce is not
accepting the commenter’s request that
licenses only be required for imports
from countries that are not exempt from
Section 232 tariffs. Requiring licenses
for aluminum imports from all countries
is consistent with the objectives of the
joint understandings and the AIM
system to monitor all imports of
aluminum for potential surges. Indeed,
a main objective of the joint
understandings is to monitor potential
surge patterns involving countries
exempted from the Section 232 tariffs.30

7. Training Materials

One commenter requested additional
training material on how to create
licenses and reconcile import values.

Response: Commerce will create
training webinars, a “Frequently Asked
Questions” page on the AIM system
website, and other materials to ensure
that the public understands the
licensing requirement. This does not
require regulatory modifications.

30 See Joint Statement by the United States and
Canada on Section 232 Duties on Steel and
Aluminum, dated May 17, 2019, available at
https://ustr.gov/sites/default/files/Joint_Statement |
by_the_United_States_and_Canada.pdf] Joint
Statement by the United States and Mexico on
Section 232 Duties on Steel and Aluminum, dated
May 17, 2019, available at |https://ustr.gov/sites,
efault/files/Joint_Statement b

8. Bonded Warehouses

One commenter requested that
bonded warehouses not be exempted
from licensing requirements. The
commenter raised concerns that,
because licenses can be obtained
quickly and automatically, exempting
bonded warehouses from licensing
requirements creates the potential for
importers to stockpile aluminum
without licenses and then to later
import them into the United States for
consumption based on more favorable
pricing conditions in the U.S. market.
This commenter asserted that storing
goods in bonded warehouses would also
undermine the early warning provided
by requiring importers to obtain licenses
prior to entry of aluminum products.

Response: As provided in section 19
CFR 361.101(e) and consistent with the
SIMA system, Commerce will not
require users to obtain aluminum
import licenses for entry into bonded
warehouses. However, entries of
covered aluminum products withdrawn
for consumption from bonded
warehouses will require a license at the
entry summary. Entry into bonded
warehouses does not constitute an entry
for consumption as provided in
§361.101(b) and (e), and some of the
aluminum could subsequently be re-
exported from bonded warehouses.
Additionally, Commerce also finds that
including these shipments in the
aluminum license data would likely
overestimate monthly imports of
aluminum for consumption.
Furthermore, this would require users to
obtain two separate licenses for
importation into bonded warehouses
and importation into consumption. This
would increase the public burden and
further reduce the accuracy of AIM
licenses because the system would
double-count these licenses.

9. Request for Further Consultation With
Mexican Government

Several commenters requested that
the United States and Mexico
implement an “agreed-upon process for
monitoring aluminum trade between
both countries” as part of USMCA
negotiations. One commenter sought
explicit clarification regarding whether
the AIM system constitutes the “agreed-
upon process for monitoring aluminum
trade between countries” in accordance
with the joint understandings on
aluminum.3? In particular, this
commenter requested that the U.S.

31 See Joint Statement by the United States and
Mexico on Section 232 Duties on Steel and
Aluminum, dated May 17, 2019, available at

ttps://ustr.gov/sites/default/files/Joint_Statement

v_the_United_States_and_Mexico.pd,
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clarify the role of the AIM system with
regard to the objectives of the joint
understandings. This commenter also
requested that Commerce clarify
whether any additional measures to
prevent unfair imports and
transshipment are intended to
complement the AIM system. This
commenter further requested
clarification regarding whether the AIM
system could be modified in the future
in the event of an “alternative bilateral”
agreement.

Another commenter asserted that the
joint understandings specify that the
importing country may request
consultation with the exporting country
in the event of an import surge. This
commenter requested that the AIM
system therefore include a method for
periodic consultations with the
Government of Mexico.

Response: Although Commerce is
cognizant of commenters’ concerns
regarding increased imports and
transshipment, Commerce will not
consult further with the Government of
Mexico at this time. The Office of the
U.S. Trade Representative is already
actively engaged in ongoing discussions
with the Mexican Government regarding
import surges. Commenters should
therefore direct relevant comments or
questions to USTR. The Government of
Mexico is aware that the AIM system
has been proposed by the U.S.
Government for monitoring aluminum
import surges.32 Furthermore, the AIM
system is a monitoring system and not
an enforcement mechanism, therefore,
incorporating a consultation method
into the system exceeds the authority
under which the system is established
and the scope of its intended activities.

Classifications

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is significant, but not economically
significant, for purposes of Executive
Order 12866.

Executive Order 13771

This final rule is not subject to
Executive Order 13771 because it
imposes de minimis costs.

Executive Order 13132

This final rule does not contain
policies with federalism implications as
that term is defined in section 1(a) of
Executive Order 13132, dated August 4,
1999 (64 FR 43255 (August 10, 1999)).

32 See generally Proposed Rule, 85 FR at 23748.

Paperwork Reduction Act

This rule contains a collection of
information subject to the Paperwork
Reduction Act, 44 U.S.C. Chapter 35
(PRA). Similar requirements have been
approved for steel by OMB (OMB No.:
0625—0245; Expiration Date: 07/31/
2023). Based on Commerce’s experience
with steel and sample data for
aluminum entries, Commerce estimates
that public reporting for the data
collection of information in the
aluminum import license will be less
than 10.5 minutes per response,
including the time for reviewing
instructions, and completing and
reviewing and correcting the collection
of information. Commerce also
estimates that the average registered
applicant will complete about 173
licenses per year each and an estimated
total of 278,538 regular licenses and 50
low value licenses will be issued each
year.

Paperwork Reduction Act Data

OMB Number: 0625-0279.

ITA Number: ITA-4142a (regular
license); ITA—4142b (low-value license).

Type of Review: Regular Submission.

Affected Public: Business or other for-
profit.

Estimated Number of Registered
Users: 1,750.

Estimated Time per Response: Less
than 10.5 minutes.

Estimated Total Annual Burden
Hours: 48,749 hours.

Estimated Total Annual Costs: $0.00.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB Control Number. As discussed
above, after the AIM system is in place,
Commerce will seek additional
comment from parties on potential
improvements or changes to the system
in a subsequent notice. Parties may
further comment on this collection of
information at that time.

Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration at the
proposed rule stage that this rule if
adopted, would not have a significant
economic impact on a substantial
number of small entities as that term is
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq. (RFA). The
factual basis for the certification is

found in the proposed rule and is
repeated below. No comments were
received on the certification or the
economic impacts of this action. As a
result, no final regulatory flexibility
analysis is required and none was
prepared.

This rule will not have a significant
economic impact on a substantial
number of small entities. This rule, if
implemented, would: (1) Require
importers of covered aluminum
products to apply for and obtain an
import license from Commerce’s online
license application system; (2) for
purposes of obtaining the license,
require import license applicants to
provide information that is largely
already required for purposes of
importation into the customs territory of
the United States pursuant to CBP
requirements; (3) for information that is
not already required for entry purposes,
require import license applicants to
specify certain information including
the country where primary aluminum
used in the manufacture of the imported
aluminum product was smelted and
where the product was most recently
cast; and (4) cover the following HTS
codes: 7601, 7604, 7605, 7606, 7607,
7608, 7609, 7616.99.51.60, and
7616.99.51.70, and any subsequent
revisions to these HTS classifications.

The entities that would be impacted
by this rule are importers and brokerage
companies that import aluminum
products. Based on statistics derived
from current license applications for
steel under the SIMA system, of the
approximately 563,107 licenses (both
regular and low-value licenses) issued
each year, Commerce estimates that less
than two percent (11,262) of steel
license applications are filed by
importers and brokerage companies
considered to be small entities.
Commerce estimates that the number of
aluminum licenses issued under the
AIM system will be about half of the
number of steel licenses under the
SIMA system, based on statistics for one
month’s entry information.33 Therefore,
our estimate for aluminum is that
approximately 278,588 licenses (both
regular and low-value licenses) will be
issued each year, and of that figure, less
than two percent (5,572) of the license
applications will be filed by importers
and brokerage companies considered to
be small entities.

33 This estimate is based on CBP data covering
May 2019. Specifically, in May 2019 there were
approximately 64,000 entries subject to the SIMA
licensing requirement based on the covered HTS
categories for SIMA. In that same month,
approximately 31,000 entries entered under the
covered HTS categories for AIM.
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Based on the current usage of the
SIMA system, Commerce does not
anticipate that this rule will have a
significant economic impact on a
substantial number of small entities.
The AIM system will mirror the SIMA
system to the extent practicable. In most
cases, brokerage companies will apply
for the license on behalf of the
aluminum importers. Many of the same
brokerage firms that handle steel
imports will likely handle aluminum
imports, and, therefore, are familiar
with the SIMA online license
application system upon which the AIM
system is based. Most brokerage
companies that are currently involved
in filing documentation for importing
goods into the United States are
accustomed to CBP’s automated entry
filing systems. Today, CBP’s filings are
handled electronically. Additionally,
the regulated entities are already
required to provide certain information
required by the aluminum license
application, including the name and
address of the importer, type of
aluminum product, and country of
origin, along with additional
information for purposes of filing the
entry summary documentation required
by CBP. For certain fields, in particular,
the fields for the country where the
largest and second largest volume of
primary aluminum is smelted and the
country where the aluminum product
was most recently cast, the information
requested is not already required by
CBP. For the first two fields, Commerce
recognizes that there may be some
difficulty in reporting the requested
information, and, therefore, is allowing
parties to state “unknown’ for one year
from the publication of the final rule for
these fields. In this one year time,
Commerce anticipates that those parties
will be able to obtain the requisite
information. Additionally, Commerce
believes that the country where the
aluminum product was most recently
cast is information that generally is
readily available to the importer or its
broker and is most likely to be identified
in the import documentation
accompanying the entry summary to be
filed with CBP (invoices, lab reports,
etc.). In some instances, the country of
most recent cast may be identified as the
country of origin. Therefore, the license
application should not be a significant
obstacle to any firm.

Further, should an importer or
brokerage company need to register for
an account or apply for a license non-
electronically, an email/phone option is
available at Commerce during regular
business hours. There will be no cost to
register for a company-specific

aluminum license account and no cost
to file for the license. Each license form
is expected to take less than 10.5
minutes to complete and collects much
of the same information required on the
CBP entry summary documentation.
The import license is the only
additional U.S. entry requirement that
the importers or their representatives
must fulfill in order to import each
covered product shipment under 19
CFR part 361.

Commerce does not charge fees for
licenses. Similar to the estimates used
for the steel license program, Commerce
estimates that the likely aggregate
license costs incurred by small entities
in terms of the time to apply for licenses
as a result of this rule would be less
than two percent, or an estimated
$19,500, of the estimated total $974,980
cost to all aluminum importers to
process the on-line automatic licenses.
These calculations are based on an
hourly pay rate of $20.00 multiplied by
the estimated 48,750 total annual
burden hours. The average cost of a
single license is less than $4.17 based
on the estimate that one license requires
less than 10.5 minutes of the filer’s time.

Therefore, the Department certified
that the final rule will not have a
significant economic impact on a
substantial number of small business
entities.

List of Subjects in 19 CFR Part 361

Administrative practice and
procedure, Business and industry,
Imports, Reporting and recordkeeping
requirements, Aluminum.

Dated: December 16, 2020.
Jeffrey I. Kessler,
Assistant Secretary for Enforcement and
Compliance.

For the reasons stated in the
preamble, the Department of Commerce
adds 19 CFR part 361 as follows:

PART 361—ALUMINUM IMPORT
MONITORING AND ANALYSIS SYSTEM

Sec.

361.101 Aluminum import licensing.

361.102 Online registration.

361.103 Automatic issuance of import
licenses.

361.104 Aluminum import monitoring.

361.105 [Reserved]

361.106 Fees.

361.107 Hours of operation.

361.108 Loss of electronic licensing
privileges.

Authority: 13 U.S.C. 301(a) and 302.

§361.101 Aluminum import licensing.

(a) In general. (1) All imports of basic
aluminum products are subject to the
import licensing requirements imposed
by the U.S. Department of Commerce

(Commerce). These products are listed
on the Aluminum Import Monitoring
and Analysis (AIM) system website
(https://www.trade.gov/aluminum)]
Registered users will be able to obtain
aluminum import licenses on the AIM
system website. This website contains
two sections related to import
licensing—the online registration
system and the automatic aluminum
import license issuance system.
Aluminum import licenses must be
provided to U.S. Customs and Border
Protection (CBP or Customs) as
discussed in this section. Information
gathered from these licenses will be
aggregated and posted on the import
monitoring section of the AIM system
website.

(2) A single license may cover
multiple products as long as certain
information on the license (e.g.,
importer, exporter, manufacturer and
country of origin) remains the same.
However, separate licenses for
aluminum entered under a single entry
will be required if the information
differs. As a result, a single Customs
entry may require more than one
aluminum import license. The
applicable license(s) must cover the
total quantity of aluminum entered and
should cover the same information
provided on the Customs entry
summary.

(b) Entries for consumption. All
entries for consumption of covered
aluminum products, other than the
exceptions discussed in paragraphs (c)
and (d) of this section, will require an
import license prior to the filing of
Customs entry summary documents, or
its electronic equivalent. The license
number(s) must be reported on the entry
summary (Customs Form 7501), or its
electronic equivalent, at the time of
filing. There is no requirement to
present physical copies of the license
forms at the time of entry summary.
However, copies must be maintained in
accordance with Customs’ normal
requirements. Entry summaries
submitted without the required license
number(s) will be considered
incomplete and will be subject to
liquidated damages for violation of the
bond condition requiring timely
completion of entry.

(c) Foreign Trade Zone admissions.
All shipments of covered aluminum
products into a foreign trade zone (FTZ),
known as FTZ admissions, will require
an import license prior to the filing of
FTZ admission documents, or its
electronic equivalents. The license
number(s) must be reported on the
application for FTZ admission and/or
status designation (Customs Form 214)
at the time of filing. There is no
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requirement to present physical copies
of the license forms at the time of FTZ
admission; however, copies must be
maintained in accordance with
Customs’ normal requirements. FTZ
admission documents submitted
without the required license number(s)
will not be considered complete and
will be subject to liquidated damages for
violation of the bond condition
requiring timely completion of
admission. The aluminum license for
FTZ admission does not expire, and a
further aluminum license will not be
required for shipments of entries for
consumption from zones into the
commerce of the United States.

(d) Informal entries. No import license
shall be required on informal entries of
covered aluminum products, such as
merchandise valued at less than $2,500.
This exemption applies to informal
entries only; imports of aluminum
valued at less than $2,500 that are part
of a formal entry will require a license.
For additional information, refer to 19
CFR 143.21 through 143.28.

(e) Other non-consumption entries.
Import licenses are not required on
temporary importation bond (TIB)
entries, transportation and exportation
(T&E) entries or entries into a bonded
warehouse. Covered aluminum products
withdrawn for consumption from a
bonded warehouse will require a license
at the entry summary in accordance
with paragraph (b) of this section.

§ 361.102 Online registration.

(a) In general. (1) Any importer,
importing company, customs broker or
importer’s agent with a U.S. street
address may register and obtain the
username necessary to log on to the
automatic aluminum import license
issuance system. Foreign companies
may obtain a username if they have a
U.S. address through which they may be
reached; P.O. boxes will not be
accepted. A username will be issued
within two business days. Companies
will be able to register online through
the AIM system website. However,
should a company prefer to apply for a
username non-electronically, a phone/
email option will be available at
Commerce during regular business
hours.

(2) This username will be required in
order to log on to the aluminum import
license issuance system. A single
username will be issued to an importer,
customs broker or importer’s agent.
Operating units within the company
(e.g., individual branches, divisions or
employees) will all use the same basic
company username but can supply
suffixes to identify the branches. The
aluminum import license issuance

system will be designed to allow
multiple users of a single identification
number from different locations within
the company to enter information
simultaneously.

(b) Information required to obtain a
username. In order to obtain a
username, the importer, importing
company, customs broker or importer’s
agent will be required to provide general
information. This information will
include: The filer company name,
employer identification number (EIN) or
Customs ID number (the Customs-issued
importer number) (where no EIN is
available), U.S. street address, phone
number, contact information and email
address for both the company
headquarters and any branch offices that
will be applying for aluminum licenses.
It is the responsibility of the applicant
to keep the information up to date. This
information will not be released by
Commerce, except as required by U.S.
law.

§ 361.103 Automatic issuance of import
licenses.

(a) In general. Aluminum import
licenses will be issued to registered
importers, customs brokers or their
agents through an automatic aluminum
import licensing system. The licenses
will be issued automatically after the
completion of the form.

(b) Customs entry number. Filers are
not required to report a Customs entry
number to obtain an import license but
are encouraged to do so if the Customs
entry number is known at the time of
filing for the license.

(c) Information required to obtain an
import license. (1) The following
information is required to be reported in
order to obtain an import license (if
using the automatic licensing system,
some of this information will be
provided automatically from
information submitted as part of the
registration process):

(i) Filer company name and address;

(ii) Filer contact name, phone
number, email address;

(iii) Entry type (i.e., Consumption,
FTZ);

(iv) Importer name;

(v) Exporter name;

(vi) Manufacturer name (filer may
state “unknown”’);

(vii) Country of origin;

(viii) Country of exportation;

(ix) Expected date of export;

(x) Expected date of import;

(xi) Expected port of entry;

(xii) Current Harmonized Tariff
Schedule (HTS) number (from Chapter
76);

(xiii) Country where the largest
volume of primary aluminum used in

the manufacture of the product was
smelted (see paragraph (c)(3)(i) of this
section);

(xiv) Country where the second
largest volume of primary aluminum
used in the manufacture of the product
was smelted (see paragraph (c)(3)(ii) of
this section);

(xv) Country where the product was
most recently cast (see paragraph
(c)(3)(iii) of this section);

(xvi) Quantity (in kilograms); and

(xvii) Customs value (US$).

(2) Certain fields will be automatically
filled out by the automatic license
system based on information submitted
by the filer (e.g., product category, unit
value). Filers should review these fields
to help confirm the accuracy of the
submitted data.

(3)(i) For purposes of paragraph
(c)(1)(xiii) of this section:

(A) The field in the license
application requiring identification of
the country where the largest volume of
primary aluminum used in the
manufacture of the product was smelted
applies to the country where the largest
volume of new aluminum metal is
produced from alumina (or aluminum
oxide) by the electrolytic Hall-Héroult
process.

(B) Filers may state “not applicable”
for this field if the product contains
only secondary aluminum and no
primary aluminum. Secondary
aluminum is defined as aluminum
metal that is produced from recycled
aluminum scrap through a re-melting
process.

(C) For license applications up to
December 23, 2021, filers may state
“unknown” for this field. Effective
December 24, 2021, filers may not state
“unknown” for this field.

(ii) For purposes of paragraph
(c)(1)(xiv) of this section:

(A) The field in the license
application requiring identification of
the country where the second largest
volume of primary aluminum used in
the manufacture of the product was
smelted applies to the country where
the second largest volume of new
aluminum metal is produced from
alumina (or aluminum oxide) by the
electrolytic Hall-Héroult process.

(B) Filers may state “not applicable”
for this field if the product does not
contain a second largest volume of
primary aluminum or if the product
contains only secondary aluminum and
no primary aluminum. Secondary
aluminum is defined as aluminum
metal that is produced from recycled
aluminum scrap through a re-melting
process.

(C) For license applications up to
December 23, 2021, filers may state



83816

Federal Register/Vol. 85, No. 247/ Wednesday, December 23, 2020/Rules and Regulations

“unknown” for this field. Effective
December 24, 2021, filers may not state
“unknown” for this field.

(iii) For purposes of paragraph
(c)(1)(xv) of this section:

(A) The field in the license
application requiring identification of
the country where the product was most
recently cast applies to the country
where the aluminum (with or without
alloying elements) was last liquified by
heat and cast into a solid state. The final
solid state can take the form of either a
semi-finished product (slab, billets or
ingots) or a finished aluminum product.

(B) Filers may not state “‘not
applicable” for this field.

(C) Filers may not state ‘“‘unknown”
for this field.

(4) Upon completion of the form, the
importer, customs broker or the
importer’s agent will certify as to the
accuracy and completeness of the
information and submit the form
electronically. After refreshing the page,
the system will automatically issue an
aluminum import license number. The
refreshed form containing the submitted
information and the newly issued
license number will appear on the
screen (the “license form”). Filers can
print the license form themselves only
at that time. For security purposes, users
will not be able to retrieve licenses
themselves from the license system at a
later date for reprinting. If needed,
copies of completed license forms can
be requested from Commerce during
normal business hours.

(d) Duration of the aluminum import
license. The aluminum import license
can be applied for up to 60 days prior
to the expected date of importation and
until the date of filing of the entry
summary documents, or in the case of
FTZ admissions, the filing of Customs
Form 214, or their electronic
equivalents. With the exception of the
licenses for FTZ admission (see
§361.101(c)), the aluminum import
license is valid for 75 days; however,
import licenses that were valid on the
date of importation but expired prior to
the filing of entry summary data will be
accepted.

(e) Correcting submitted license
information. Users will need to correct
licenses themselves if they determine
that there was an error submitted. To
access a previously issued license, a
user must log on with his username and
identify the license number and the
volume (quantity in kilograms) for the
first product shown on the license. The
information on the license should match
the information presented in the entry
summary data as closely as possible.
This includes the value and quantity of
the shipment, the expected date of

importation, and the Customs port of
entry.

(f) Low-value licenses. There is one
exception to the requirement for
obtaining a unique license for each
Customs entry. If the total value of the
covered aluminum portion of an entry is
less than $5,000, applicants may apply
to Commerce for a low-value license
that can be used in lieu of a single-entry
license for low-value entries.

§ 361.104 Aluminum import monitoring.

(a) Commerce will maintain an import
monitoring system on the public AIM
system website that will report certain
aggregate information on imports of
aluminum products obtained from the
aluminum licenses and, where
available, from publicly available U.S.
import statistics. Aggregate data will be
reported, as appropriate, on a monthly
basis by country of origin, country of
smelt, country of last cast, relevant
aluminum product grouping, etc., and
will include import quantity (metric
tons), import Customs value (U.S. $),
and average unit value ($/metric ton).
The website will also contain certain
aggregate data at the 6-digit Harmonized
Tariff Schedule level and will also
present a range of historical data for
comparison purposes. Provision of
aggregate data on the website may be
revisited should concerns arise over the
possible release of proprietary data.

(b) Reported monthly import data will
be refreshed each week, as appropriate,
with new data on licenses issued during
the previous week. This data will also
be adjusted periodically for cancelled or
unused aluminum import licenses, as
appropriate. Additionally, outdated
license data will be replaced, where
available, with publicly available U.S.
import statistics.

§ 361.105 [Reserved]

§ 361.106 Fees.

No fees will be charged for obtaining
a username, issuing an aluminum
import license or accessing the
aluminum import monitoring system.

§ 361.107 Hours of operation.

The automatic licensing system will
generally be accessible 24 hours a day,
7 days a week but may be unavailable
at selected times for server maintenance.
If the system is unavailable for an
extended period of time, parties will be
able to obtain licenses from Commerce
directly via email (@luminum.license@
during regular business
hours. Should the system be
inaccessible for an extended period of
time, Commerce would advise CBP to
consider this as part of mitigation on

any liquidated damage claims that may
be issued.

§ 361.108 Loss of electronic licensing
privileges.

Should Commerce determine that a
filer consistently files inaccurate
licensing information or otherwise
abuses the licensing system, Commerce
may revoke its electronic licensing
privileges without prior notice. The filer
will then only be able to obtain a license
directly from Commerce. Because of the
additional time needed to review such
forms, Commerce may require up to 10
working days to process such forms.
Delays in filing caused by the removal
of a filer’s electronic filing privilege will
not be considered a mitigating factor by
CBP.

[FR Doc. 2020-28166 Filed 12—-22-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF LABOR
Office of the Secretary

29 CFR Part 20

RIN 1290-AA44

Second and Subsequent Notifications

AGENCY: Office of the Secretary, Labor.
ACTION: Final rule.

SUMMARY: This final rule makes two
changes. First, the final rule more
clearly permits Department of Labor
agency heads (or designees) to send
second and subsequent demand letters
at intervals of time separated by less
than thirty days. Second, the final rule
encourages debt collection efforts to
proceed promptly so that, if needed,
uncollected debt may be referred to the
Department of Justice in a timely
manner.

DATES: This final rule is effective on
December 23, 2020.

FOR FURTHER INFORMATION CONTACT: Erin
FitzGerald, Senior Policy Advisor, U.S.
Department of Labor, Room S-2312, 200
Constitution Avenue NW, Washington,
DC 20210; telephone: (202) 693—-5076
(this is not a toll-free number).
SUPPLEMENTARY INFORMATION:

I. Overview of Amendments

Agencies within the Department of
Labor (Department) often must collect
debt owed them, including debt relating
to legal violations such as citation
penalties. To collect such debt, agencies
sometimes must send multiple demand
letters. Prior to this final rule, 29 CFR
20.55(a) provided that “second and
subsequent demands shall generally be
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made at 30 day intervals from the first.”
The Department’s Office of the Chief
Financial Officer (OCFO) has indicated
that agencies may have an increased
likelihood of securing debt payments if
second and subsequent demands are
sent at intervals of time separated by
less than thirty days. In particular, in
reviewing enforcement agency debt
collection practices, OCFO has noted
that agencies that send out demand
letters more quickly and at shorter
intervals have higher collection rates
than agencies that do not. Although
agency heads (or designees) could send
second and subsequent demand letters
at intervals of time separated by less
than thirty days pursuant to 29 CFR
20.55(a) as it existed before this final
rule, this final rule amends 29 CFR
20.55(a) to provide clearer notice to the
public that agency heads (or designees)
can send demand letters in their sole
discretion more often than every thirty
days.

This final rule also amends 29 CFR
20.55(a) to better describe current
Department practice. Prior to this final
rule, 29 CFR 20.55(a) stated that
“agencies should give due regard to the
need to act promptly so that, as a
general rule, if necessary to refer the
debt to the Department of Justice for
litigation, such referral can be made
within one year of the final
determination of the fact and the
amount of the debt.”” It has been revised
to state that “agencies should give due
regard to the need to act promptly so
that, if necessary, the debt may be
referred in a timely manner to the
Department of Justice for litigation.”
This change better reflects current
practice, pursuant to which the
Department of Treasury typically seeks
to collect federal debt for up to two
years.! After two years, the Department
of Treasury refers uncollected debt back
to the relevant agency, including
agencies within the Department of
Labor. Because debt is not typically
referred back to agencies until the debt
is at least two years old, referral to the
Department of Justice will generally not
be made until the debt is at least two
years old.

II. Administrative Procedure Act

Pursuant to 5 U.S.C. 553, this rule is
being published as a final rule to have
immediate effect upon publication in
the Federal Register. This final rule
deals only with internal operating
procedures regarding the Department’s
debt-collection practices. This final rule

1 See OMB Circular No. A-129, Policies for
Federal Credit Programs and Non-Tax Receivables.
Section V.E.1. January 2013.

thus qualifies as a rule “of agency
organization, procedure, or practice” or
a “‘general statement of policy”” under 5
U.S.C. 553(b)(A), so it is exempt from
the notice-and-comment requirements
of the Administrative Procedure Act.
This rule is not a “major rule” under
5 U.S.C. 801(a)(3) nor a “substantive
rule” under 5 U.S.C. 553(d) and may
also qualify as a “‘statement][ | of policy”
under 5 U.S.C. 553(d)(2). Thus it can be
effective immediately. The Department
is making it effective immediately
because of its strong interest in
promptly collecting debt, especially
debt derived from legal violations. The
prompt collection of such debt provides
the regulated public a stronger incentive
to follow the law by showing that duly
levied citations and other penalties
must in fact be paid. Collecting debts
also strengthens the Department’s fisc,
which assists with budgeting and offsets
funds that might otherwise be requested
from Congress and, ultimately, the
nation’s taxpayers. Delaying the
effective date of this rule would
unnecessarily hinder the Department’s
law-enforcement mission.

II1. Executive Orders 12866, 13563;
Small Business Regulatory Enforcement
Fairness Act; Regulatory Flexibility;
Paperwork Reduction Act; Unfunded
Mandates Reform Act

Executive Order 12866 requires that
regulatory agencies assess both the costs
and benefits of significant regulatory
actions. Under the Executive Order, a
“significant regulatory action” is one
meeting any of a number of specified
conditions, including the following:
Having an annual effect on the economy
of $100 million or more; creating a
serious inconsistency or interfering with
an action of another agency; materially
altering the budgetary impact of
entitlements or the rights of entitlement
recipients; or raising novel legal or
policy issues.

The Office of Information and
Regulatory Affairs (OIRA) in the Office
of Management and Budget (OMB) has
determined that this rule is not a
“significant regulatory action’” under
Executive Order 12866 and waived
review. This final rule deals only with
internal operating procedures regarding
the Department’s debt collection
practices. Because no notice of proposed
rulemaking is required for this rule
under section 553(b) of the APA, the
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601) pertaining
to regulatory flexibility do not apply to
this rule. See 5 U.S.C. 601(2).
Accordingly, the Department is not
required to either certify that the final
rule would not have a significant

economic impact on a substantial
number of small entities or conduct a
regulatory flexibility analysis. Because,
as noted above, no notice of proposed
rulemaking is required for this rule, no
requirements of the Unfunded Mandates
Reform Act of 1995 are triggered. In
addition, the amended regulation
contain no additional information-
collection or record-keeping
requirements under the Paperwork
Reduction Act of 1995 (PRA), 44 U.S.C.
3501 et seq., and the implementing
regulations at 5 CFR part 1320.

List of Subjects in 29 CFR Part 20

Claims, Income taxes, Reporting and
recordkeeping requirements, Wages.

For the reasons discussed in the
preamble, the Department of Labor
amends 29 CFR part 20 as follows:

PART 20—FEDERAL CLAIMS
COLLECTION

m 1. The authority citation for part 20
continues to read as follows:

Authority: 31 U.S.C. 3711 et seq.; Subpart
D is also issued under 5 U.S.C. 5514; Subpart
E is also issued under 31 U.S.C. 3720A;
Subpart F is also issued under 31 U.S.C.
3720D.

m 2. Amend § 20.55 by revising
paragraph (a) to read as follows:

§20.55 Second and subsequent
notifications

(a) In accordance with guidelines
established by the Chief Financial
Officer, the responsible agency head (or
designee) shall send progressively
stronger second and subsequent
demands for payment, if payment or
other appropriate response is not
received within the time specified by
the initial demand. Unless a response to
the first or second demand indicates
that a further demand would be futile or
the debtor’s response does not require
rebuttal, the second and subsequent
demands shall generally be made at 30-
day intervals from the first, and shall
state that a 6 percent per annum penalty
will be assessed after the debt has been
delinquent 90 days, accruing from the
date it became delinquent. An agency
head (or designee), however, in his or
her sole discretion can send second and
subsequent demands at shorter
intervals. The second and subsequent
demands shall identify the amount of
interest then accrued on the debt, as
well as administrative costs thus far
assessed. In determining the timing of
the demand letters, agencies should give
due regard to the need to act promptly
so that, if necessary, the debt may be
referred in a timely manner to the
Department of Justice for litigation.
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When the agency head (or designee)
deems it appropriate to protect the
government’s interests (for example, to
prevent the statute of limitations 28
U.S.C. 2415, from expiring), written
demand may be preceded by other
appropriate actions, including
immediate referral for litigation.

* * * * *

Signed on the 18th day of December, 2020,
in Washington, DC.

Eugene Scalia,

Secretary, Department of Labor.

[FR Doc. 2020-28469 Filed 12-22-20; 8:45 am]
BILLING CODE 4510-FN-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 19
[FRL-10018-13-OECA]

Civil Monetary Penalty Inflation
Adjustment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is promulgating this final
rule to adjust the level of the maximum
(and minimum) statutory civil monetary
penalty amounts under the statutes the
EPA administers. This action is
mandated by the Federal Civil Penalties
Inflation Adjustment Act of 1990, as
amended through the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (“the 2015
Act”). The 2015 Act prescribes a
formula for annually adjusting the
statutory maximum (and minimum)
amount of civil monetary penalties to
reflect inflation, maintain the deterrent
effect of statutory civil monetary
penalties, and promote compliance with
the law. The rule does not establish
specific civil monetary penalty amounts
the EPA may seek in particular cases, as
appropriate given the facts of particular
cases and applicable agency penalty
policies. The EPA’s civil penalty
policies, which guide enforcement
personnel on how to exercise the EPA’s
discretion within statutory penalty
authorities, take into account a number
of fact-specific considerations, e.g., the
seriousness of the violation, the
violator’s good faith efforts to comply,
any economic benefit gained by the
violator as a result of its noncompliance,
and a violator’s ability to pay.

DATES: This final rule is effective
December 23, 2020.

FOR FURTHER INFORMATION CONTACT:
David Smith-Watts, Office of Civil

Enforcement, Office of Enforcement and
Compliance Assurance, Mail Code
2241A, Environmental Protection
Agency, 1200 Pennsylvania Avenue
NW, Washington, DC 20460, telephone
number: (202) 564—4083; kmith-
watts.david@epa.gov)

SUPPLEMENTARY INFORMATION:

I. Background

Since 1996, Federal agencies have
been required to issue regulations
adjusting for inflation the statutory civil
monetary penalties ! that can be
imposed under the laws administered
by that agency. The Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended by the Debt
Collection Improvement Act of 1996
(DCIA), required agencies to review
their statutory civil monetary penalties
every four years, and to adjust the
statutory civil monetary penalty
amounts for inflation if the increase met
the DCIA’s adjustment methodology. In
accordance with the DCIA, the EPA
reviewed and, as appropriate, adjusted
the civil monetary penalty levels under
each of the statutes the agency
implements in 1996 (61 FR 69360), 2004
(69 FR 7121), 2008 (73 FR 75340), and
2013 (78 FR 66643).

The 2015 Act 2 required each Federal
agency to adjust the level of statutory
civil monetary penalties under the laws
implemented by that agency with an
initial “catch-up” adjustment through
an interim final rulemaking. The 2015
Act also required Federal agencies,
beginning on January 15, 2017, to make
subsequent annual adjustments for
inflation. Section 4 of the 2015 Act
requires each Federal agency to publish
these adjustments by January 15 of each
year. The purpose of the 2015 Act is to
maintain the deterrent effect of civil
monetary penalties by translating
originally enacted statutory civil penalty
amounts to today’s dollars and rounding
statutory civil penalties to the nearest
dollar.

As required by the 2015 Act, the EPA
issued a catch-up rule on July 1, 2016,
which was effective August 1, 2016 (81
FR 43091). The EPA has made four

1The Federal Civil Penalties Inflation Adjustment
Act of 1990, Public Law 101-410, 28 U.S.C. 2461
note, defines “civil monetary penalty” as any
penalty, fine, or other sanction that—(1)(i) is for a
specific monetary amount as provided by Federal
law; or (ii) has a maximum amount provided for by
Federal law; and (2) is assessed or enforced by an
agency pursuant to Federal law; and (3) is assessed
or enforced pursuant to an administrative
proceeding or a civil action in the Federal courts.

2The Federal Civil Penalties Inflation Adjustment
Act Improvements Act of 2015 (Section 701 of Pub.
L. 114-74) was signed into law on November 2,
2015, and further amended the Federal Civil
Penalties Inflation Adjustment Act of 1990.

annual adjustments since then: On
January 12, 2017, effective on January
15, 2017 (82 FR 3633); on January 10,
2018, effective on January 15, 2018 (83
FR 1190); on February 6, 2019, effective
February 6, 2019 (84 FR 2056), and
issued a subsequent correction on
February 25, 2019 (84 FR 5955); and on
January 13, 2020, effective the same day
(85 FR 1751). This rule implements the
fifth annual adjustment mandated by
the 2015 Act.

The 2015 Act provides a formula for
calculating the adjustments. Each
statutory maximum and minimum 3
civil monetary penalty as currently
adjusted is multiplied by the cost-of-
living adjustment multiplier, which is
the percentage by which the Consumer
Price Index for all Urban Consumers
(CPI-U) for the month of October 2020
exceeds the CPI-U for the month of
October 2019.4

With this rule, the new statutory
maximum and minimum penalty levels
listed in the third column of Table 1 of
40 CFR 19.4 will apply to all civil
monetary penalties assessed on or after
December 23, 2020, for violations that
occurred after November 2, 2015, the
date the 2015 Act was enacted. The
former maximum and minimum
statutory civil monetary penalty levels,
which are in the fourth column of Table
1 to 40 CFR 19.4, will now apply only
to violations that occurred after
November 2, 2015, where the penalties
were assessed on or after January 13,
2020, but before December 23, 2020.
The statutory civil monetary penalty
levels that apply to violations that
occurred on or before November 2,
2015, are codified at Table 2 to 40 CFR
19.4. The fifth column of Table 1 and
the seventh column of Table 2 display
the statutory civil monetary penalty
levels as originally enacted.

The formula for determining the cost-
of-living or inflation adjustment to

3 Under Section 3(2)(A) of the 2015 Act, “civil
monetary penalty”” means “a specific monetary
amount as provided by Federal law”’; or “has a
maximum amount provided for by Federal law.”
EPA-administered statutes generally refer to
statutory maximum penalties, with the following
exceptions: Section 311(b)(7)(D) of the Clean Water
Act, 33 U.S.C. 1321(b)(7)(D), refers to a minimum
penalty of “not less than $100,000 . . .”; Section
104B(d)(1) of the Marine Protection, Research, and
Sanctuaries Act, 33 U.S.C. 1414b(d)(1), refers to an
exact penalty of $600 “[flor each dry ton (or
equivalent) of sewage sludge or industrial waste
dumped or transported by the person in violation
of this subsection in calendar year 1992. . .”; and
Section 325(d)(1) of the Emergency Planning and
Community Right-to-Know Act, 42 U.S.C.
11045(d)(1), refers to an exact civil penalty of
$25,000 for each frivolous trade secret claim.

4 Current and historical CPI-U’s can be found on
the Bureau of Labor Statistics’ website here: fttps:/]
www.bls.gov/cpi/tables/supplemental-files/]
|historical-cpi-u-202010.pdf]



https://www.bls.gov/cpi/tables/supplemental-files/historical-cpi-u-202010.pdf
https://www.bls.gov/cpi/tables/supplemental-files/historical-cpi-u-202010.pdf
https://www.bls.gov/cpi/tables/supplemental-files/historical-cpi-u-202010.pdf
mailto:smith-watts.david@epa.gov
mailto:smith-watts.david@epa.gov

Federal Register/Vol. 85, No. 247/ Wednesday, December 23, 2020/Rules and Regulations

83819

statutory civil monetary penalties
consists of the following steps:

Step 1: The cost-of-living adjustment
multiplier for 2021 is the percentage by
which the CPI-U of October 2020
(260.388) exceeds the CPI-U for the
month of October 2019 (257.346), which
is 1.01182.5 Multiply 1.01182 by the
current penalty amount. This is the raw
adjusted penalty value.

Step 2: Round the raw adjusted
penalty value. Section 5 of the 2015 Act
states that any adjustment shall be
rounded to the nearest multiple of $1.
The result is the final penalty value for
the year.

II. The 2015 Act Requires Federal
Agencies To Publish Annual Penalty
Inflation Adjustments Notwithstanding
Section 553 of the Administrative
Procedure Act

Pursuant to section 4 of the 2015 Act,
each Federal agency is required to
publish adjustments no later than
January 15 each year. In accordance
with section 553 of the Administrative
Procedure Act (APA), most rules are
subject to notice and comment and are
effective no earlier than 30 days after
publication in the Federal Register.
However, section 4(b)(2) of the 2015 Act
provides that each agency shall make
the annual inflation adjustments
“notwithstanding section 553" of the
APA. Consistent with the language of
the 2015 Act, this rule is not subject to
notice and an opportunity for public
comment and will be effective on
December 23, 2020.

III. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive orders can be
found at |https://www.epa.gov/laws-|
regulations/laws-and-executive-orders|

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to OMB for review.

5 Section 5(b) of the 2015 Act provides that the
term “‘cost-of-living adjustment” means the
percentage (if any) for each civil monetary penalty
by which—

(1) the Consumer Price Index for the month of
October preceding the date of the adjustment,
exceeds

(2) the Consumer Price Index for the month of
October 1 year before the month of October referred
to in paragraph (2).

Because the CPI-U for October 2020 is 260.388
and the CPI-U for October 2019 is 257.346, the cost-
of-living multiplier is 1.01182 (260.388 divided by
257.346).

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. This rule merely increases the
level of statutory civil monetary
penalties that can be imposed in the
context of a Federal civil administrative
enforcement action or civil judicial case
for violations of EPA-administered
statutes and their implementing
regulations.

D. Regulatory Flexibility Act (RFA)

This action is not subject to the RFA.
The RFA applies only to rules subject to
notice and comment rulemaking
requirements under the APA, 5 U.S.C.
553, or any other statute. Because the
2015 Act directs Federal agencies to
publish this rule notwithstanding
section 553 of the APA, this rule is not
subject to notice and comment
requirements or the RFA.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action is required by
the 2015 Act, without the exercise of
any policy discretion by the EPA. This
action also imposes no enforceable duty
on any state, local or tribal governments
or the private sector. Because the
calculation of any increase is formula-
driven pursuant to the 2015 Act, the
EPA has no policy discretion to vary the
amount of the adjustment.

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have a
substantial direct effect on the States, on
the relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175.

This rule merely reconciles the real
value of current statutory civil monetary
penalty levels to reflect and keep pace
with the levels originally set by

Congress when the statutes were
enacted or amended. The calculation of
the increases is formula-driven and
prescribed by statute, and the EPA has
no discretion to vary the amount of the
adjustment to reflect any views or
suggestions provided by commenters.
Accordingly, this rule will not have a
substantial direct effect on tribal
governments, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Thus, Executive Order 13175 does not
apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

L. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act (NTTAA)

The rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action is
not subject to Executive Order 12898 (59
FR 7629, February 16, 1994) because it
does not establish an environmental
health or safety standard. Rather, this
action is mandated by the 2015 Act,
which prescribes a formula for adjusting
statutory civil penalties on an annual
basis to reflect inflation.

L. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. The CRA allows the issuing
agency to make a rule effective sooner
than otherwise provided by the CRA if
the agency makes a good cause finding
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that notice and comment rulemaking
procedures are impracticable,
unnecessary or contrary to the public
interest (5 U.S.C. 808(2)). The EPA finds
that the APA’s notice and comment
rulemaking procedures are unnecessary
because the 2015 Act directs Federal
agencies to publish their annual penalty
inflation adjustments ‘“‘notwithstanding
section 553 [of the APA].”

List of Subjects in 40 CFR Part 19

Environmental protection,
Administrative practice and procedure,
Penalties.

Andrew Wheeler,
Administrator.

For the reasons set out in the
preamble, the EPA amends title 40,
chapter I, part 19 of the Code of Federal
Regulations as follows:

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

m 1. The authority citation for part 19
continues to read as follows:

Authority: Public Law 101-410, Oct. 5,
1990, 104 Stat. 890, as amended by Public
Law 104—134, title III, sec. 31001(s)(1), Apr.
26, 1996, 110 Stat. 1321-373; Public Law
105-362, title XIII, sec. 1301(a), Nov. 10,
1998, 112 Stat. 3293; Public Law 114-74, title
VII, sec. 701(b), Nov. 2, 2015, 129 Stat. 599.

m 2. Revise § 19.2 to read as follows:

§19.2 Effective date.

(a) The statutory civil monetary
penalty levels set forth in the third
column of Table 1 of § 19.4 apply to all

violations which occur or occurred after

November 2, 2015, where the penalties
are assessed on or after December 23,
2020. The statutory civil monetary
penalty levels set forth in the fourth
column of Table 1 of § 19.4 apply to all
violations which occurred after
November 2, 2015, where the penalties
were assessed on or after January 13,
2020, but before December 23, 2020.
(b) The statutory monetary penalty
levels in the third column of Table 2 to
§19.4 apply to all violations which
occurred after December 6, 2013
through November 2, 2015, and to
violations occurring after November 2,
2015, where penalties were assessed
before August 1, 2016. The statutory

civil monetary penalty levels set forth in

the fourth column of Table 2 of §19.4
apply to all violations which occurred
after January 12, 2009 through
December 6, 2013. The statutory civil
monetary penalty levels set forth in the
fifth column of Table 2 of § 19.4 apply
to all violations which occurred after
March 15, 2004 through January 12,
2009. The statutory civil monetary
penalty levels set forth in the sixth

column of Table 2 of §19.4 apply to all
violations which occurred after January
30, 1997 through March 15, 2004.

3. Revise the section heading,
introductory text, and Table 1 of § 19.4
to read as follows:

§19.4 Statutory civil monetary penalties,
as adjusted for inflation, and tables.

Table 1 of this section sets out the
statutory civil monetary penalty
provisions of statutes administered by
the EPA, with the third column setting
out the latest operative statutory civil
monetary penalty levels for violations
that occur or occurred after November 2,
2015, where penalties are assessed on or
after December 23, 2020. The fourth
column displays the operative statutory
civil monetary penalty levels where
penalties were assessed on or after
January 13, 2020, but before December
23, 2020. Table 2 of this section sets out
the statutory civil monetary penalty
provision of statutes administered by
the EPA, with the operative statutory
civil monetary penalty levels, as
adjusted for inflation, for violations that
occurred on or before November 2,
2015, and for violations that occurred
after November 2, 2015, where penalties
were assessed before August 1, 2016.

TABLE 1 OF § 19.4—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

L Statutory civil
m oﬁteatgjrt;rgeﬁglltli es monejtary_glenalties
for violations for violations that
occurred after
o ) ;ggaﬁgguéf?err November 2, 2015, Statutory civil
U.S. Code citation Environmental statute November 2. 2015 where penalties monetary penalties,
where pen}alties ’ were assessed as enacted
on or after
are assessed January 13, 2020,
on or after but before
December 23, 2020 December 23, 2020

7 U.S.C. 136/2)(1) ceeeveeeeereirieirenieneeeeee e FEDERAL INSECTICIDE, FUNGICIDE, $20,528 $20,288 $5,000

AND RODENTICIDE ACT (FIFRA).
7 U.S.C. 136/(a)(2) 1 ..oeeeviicirceeeecee FIFRA o 3,011/1,940/3,011 2,976/1,917/2,976 1,000/500/1,000
15 U.S.C. 2615(a)(1) vevvrvereereeierenieeseee e TOXIC SUBSTANCES CONTROL ACT 41,056 40,576 25,000

(TSCA).
15 U.S.C. 2647(Q) oeovevrerieeienieeiee e TSCA e 11,803 11,665 5,000
15 U.S.C. 2647(g) .. .| TSCA . 9,753 9,639 5,000
31 U.S.C. 3802(a)(1) .eovereerreireiiiiiieiesieeeeines PROGRAM FRAUD CIVIL REMEDIES 11,803 11,665 5,000

ACT (PFCRA).
31 U.S.C. 3802(A)(2) ..evvrerrerereerrererrereeesnraerennens PFCRA ..o 11,803 11,665 5,000
33 U.S.C. 1319(d) ......... CLEAN WATER ACT (CWA) ....cccooveuenne 56,460 55,800 25,000
33 U.S.C. 1319(9)(2)(A) .... CWA e 22,584/56,460 22,320/55,800 10,000/25,000
33 U.S.C. 1319(g)(2)(B) .... CWA L, 22,584/282,293 22,320/278,995 10,000/125,000
33 U.S.C. 1321(b)(6)(B)(i) CWA e 19,505/48,762 19,277/48,192 10,000/25,000
33 U.S.C. 1321(b)(6)(B)(ii) ... CWA e 19,505/243,808 19,277/240,960 10,000/125,000
33 U.S.C. 1321(b)(7)(A) .... CWA e 48,762/1,951 48,192/1,928 25,000/1,000
33 U.S.C. 1321(b)(7)(B) .... CWA L, 48,762 48,192 25,000
33 U.S.C. 1321(b)(7)(C) ... (037 U 48,762 48,192 25,000
33 U.S.C. 1321(b)(7)(D) ... CWA e 195,047/5,851 192,768/5,783 100,000/3,000
33 U.S.C. 1414b(d)(1) oovveriiriiiiiiceneeeee MARINE PROTECTION, RESEARCH, 1,299 1,284 600

AND SANCTUARIES ACT (MPRSA).
33 U.S.C. 1415(Q) .eevvveiriieieirieieeeeeee e MPRSA ..o 205,276/270,784 202,878/267,621 50,000/125,000
33 U.S.C. 1901 note (see 1409(a)(2)(A)) ... CERTAIN ALASKAN CRUISE SHIP OP- 14,966/37,412 14,791/36,975 10,000/25,000

ERATIONS (CACSO).
33 U.S.C. 1901 note (see 1409(a)(2)(B)) ............ CACSO ..ot 14,966/187,059 14,791/184,874 10,000/125,000
33 U.S.C. 1901 note (see 1409(b)(1)) .... CACSO oo 37,412 36,975 25,000
33 U.S.C. 1908(b)(1) ACT TO PREVENT POLLUTION FROM 76,764 75,867 25,000

SHIPS (APPS).
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TABLE 1 OF § 19.4—CIvIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

U.S. Code citation

Environmental statute

Statutory civil
monetary penalties
for violations
that occur or
occurred after
November 2, 2015,

Statutory civil
monetary penalties
for violations that
occurred after
November 2, 2015,
where penalties

Statutory civil
monetary penalties,

where penalties were assessed as enacted
are assessed J on or after
on or after anuary 13, 2020,
but before
December 23, 2020 | pecember 23, 2020

33 U.S.C. 1908(b)(2) APPS e 15,352 15,173 5,000
42 U.S.C. 300g-3(b) SAFE DRINKING WATER ACT (SDWA) 59,017 58,328 25,000
42 U.S.C. 300g-3(9)( SDWA 59,017 58,328 25,000
42 U.S.C. 300g-3(g)( SDWA .. 11,803/41,120 11,665/40,640 5,000/25,000
42 U.S.C. 300g-3(9)(3 SDWA 41,120 40,640 25,000
42 U.S.C. 300h—2(b)(1 SDWA 59,017 58,328 25,000
42 U.S.C. 300h-2(c)( SDWA .. 23,607/295,088 23,331/291,641 10,000/125,000
42 U.S.C. 300h-2(c)( SDWA .. 11,803/295,088 11,665/291,641 5,000/125,000
42 U.S.C. 300h-3(c) SDWA 20,528/43,792 20,288/43,280 5,000/10,000
42 U.S.C. 300i(D) +eeeeereeeneenierieeeenieeieeneeseeeeenee s SDWA 24,674 24,386 15,000
42 U.S.C. 300i-1(c) SDWA .. 143,621/1,436,220 141,943/1,419,442 100,000/1,000,000
42 U.S.C. 300j(e)(2) ... SDWA .. 10,263 10,143 2,500
42 U.S.C. 300j-4(c) ... SDWA .. 59,017 58,328 25,000
42 U.S.C. 300j-6(b)(2) .. SDWA .. 41,120 40,640 25,000
42 U.S.C. 300j-23(d) .... SDWA 10,832/108,315 10,705/107,050 5,000/50,000
42 U.S.C. 4852d(D)(5) .eeereervrrreereerirreeieesieaeeneenees RESIDENTIAL LEAD-BASED PAINT 18,364 18,149 10,000

HAZARD REDUCTION ACT OF 1992.
42 U.S.C. 4910(a)(2) NOISE CONTROL ACT OF 1972 .......... 38,805 38,352 10,000
42 U.S.C. 6928(a)(3) RESOURCE CONSERVATION AND 102,638 101,439 25,000

RECOVERY ACT (RCRA).
42 U.S.C. B928(C) ..covververireeeriinienienieseesie e RCRA 61,820 61,098 25,000
42 U.S.C. 6928(F) -eerververreererrieaeeieesieeieeseesneeneenees RCRA 76,764 75,867 25,000
42 U.S.C. 6928(h)(2) RCRA 61,820 61,098 25,000
42 U.S.C. 6934(e) ... RCRA 15,352 15,173 5,000
42 U.S.C. 6973(b) ...... RCRA 15,352 15,173 5,000
42 U.S.C. 6991e(a)(3) RCRA 61,820 61,098 25,000
42 U.S.C. 6991e(d)(1) .. RCRA 24,730 24,441 10,000
42 U.S.C. 6991e(d)(2) RCRA 24,730 24,441 10,000
42 U.S.C. 7413(b) ...... CLEAN AIR ACT (CAA) 102,638 101,439 25,000
42 U.S.C. 7413(d)(1) . CAA 48,762/390,092 48,192/385,535 25,000/200,000
42 U.S.C. 7413(d)(3) . CAA 9,753 9,639 5,000
42 U.S.C. 7524(a) ...... CAA 48,762/4,876 48,192/4,819 25,000/2,500
42 U.S.C. 7524(c)(1) .. CAA 390,092 385,535 200,000
42 U.S.C. 7545(d)(1) .... .. | CAA 48,762 48,192 25,000
42 U.S.C. 9604(€)(5)(B) ..veererrreeeererrreeieererneenennens COMPREHENSIVE ENVIRONMENTAL 59,017 58,328 25,000

RESPONSE, COMPENSATION, AND

LIABILITY ACT (CERCLA).
42 U.S.C. 9606(D)(1) .eoveeererrreeeerireeenee e eeeee e CERCLA 59,017 58,328 25,000
42 U.S.C. 9609(2)(1) .erververreriereerierieeeenieseeeenees CERCLA 59,017 58,328 25,000
42 U.S.C. 9609(b) CERCLA ... 59,017/177,053 58,328/174,985 25,000/75,000
42 U.S.C. 9609(c) ... CERCLA ... 59,017/177,053 58,328/174,985 25,000/75,000
42 U.S.C. 11045(a) EMERGENCY PLANNING AND COM- 59,017 58,328 25,000

MUNITY  RIGHT-TO-KNOW  ACT

(EPCRA).
42 U.S.C. 11045(D)(1)(A) weereerieieeriiieeeerieeeeeene EPCRA 59,017 58,328 25,000
42 U.S.C. 11045(b)(2) .. .. | EPCRA ... 59,017/177,053 58,328/174,985 25,000/75,000
42 U.S.C. 11045(b)(3) .. EPCRA ... 59,017/177,053 58,328/174,985 25,000/75,000
42 U.S.C. 11045(c)(1) ... EPCRA ... 59,017 58,328 25,000
42 U.S.C. 11045(c)(2) ... EPCRA ... 23,607 23,331 10,000
42 U.S.C. 11045(d)(1) .. EPCRA 59,017 58,328 25,000
42 U.S.C. 14304(a)(1) MERCURY-CONTAINING AND RE- 16,450 16,258 10,000

CHARGEABLE BATTERY MANAGE-

MENT ACT (BATTERY ACT).
42 U.S.C. 14304(g) «oververreereerreneerienieeeesiesieeeenees BATTERY ACT ..o 16,450 16,258 10,000

1Note that 7 U.S.C. 136/(a)(2) contains three separate statutory maximum civil penalty provisions. The first mention of $1,000 and the $500 statutory maximum civil
penalty amount were originally enacted in 1978 (Pub. L. 95-396), and the second mention of $1,000 was enacted in 1972 (Pub L. 92-516).

* *

* * *

[FR Doc. 2020-26997 Filed 12-22-20; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 51c
RIN 0906—-AB25
Implementation of Executive Order on

Access to Affordable Life-Saving
Medications

AGENCY: Health Resources and Services
Administration (HRSA), Department of
Health and Human Services (HHS).

ACTION: Final rule.

SUMMARY: This final rule implements an
Executive Order requiring entities
funded under section 330(e) of the
Public Health Service Act (PHS Act or
the Act), whether by receiving a federal
award or a subaward, and that also
participate in the 340B Drug Pricing
Program (340B Program) must establish
practices to provide access to insulin
and injectable epinephrine to low-
income health center patients at the
price the health center purchased these
two drugs through the 340B Program.
The Executive Order supports the
improved access to these life-saving
medications by low-income individuals
who do not have access to affordable
insulin and injectable epinephrine due
to either lack of insurance or high cost
sharing requirements.

DATES: This final rule is effective on
January 22, 2021.

FOR FURTHER INFORMATION CONTACT:
Jennifer Joseph, Director, Office of
Policy and Program Development,
Bureau of Primary Health Care, Health
Resources and Services Administration,
5600 Fishers Lane, Rockville, Maryland
20857; email: fjjoseph@hrsa.govi
telephone: 301-594—-4300; fax: 301—
594—-4997.

SUPPLEMENTARY INFORMATION:

1. Public Participation

On September 28, 2020, HHS
published a notice of proposed
rulemaking (NPRM) in the Federal
Register (85 FR 60748) to implement
Executive Order 13937 (Executive
Order) of July 24, 2020, by amending the
regulations implementing Section 330 of
the Public Health Service Act (PHS Act
or the Act), to require entities funded
under Section 330(e) of the Act to
establish practices to provide insulin
and injectable epinephrine to low-
income patients at the price the health
center purchased these two drugs
through the 340B Program. The NPRM
provided for a 30-day comment period,
and HHS received 226 comments. HHS
carefully considered all comments in
developing this rule, as outlined in

Section V below, and presents a
summary of all significant comments
and HHS responses.

II. Background

As discussed in the NPRM, on March
13, 2020, President Trump declared the
COVID-19 pandemic of sufficient
severity and magnitude to warrant an
emergency declaration for all states,
territories, and the District of Columbia.
With the COVID-19 emergency, many
low-income individuals are
experiencing significant economic
hardship. These low-income individuals
who are dependent upon the life-saving
medications of insulin and/or injectable
epinephrine are now less able to access
these drugs at an affordable price. On
July 24, 2020, President Trump issued
Executive Order 13937 to direct health
centers that receive grants under section
330(e) of the PHS Act to support the
improved access to certain life-saving
medications by low-income individuals.
As provided in the Executive Order, it
is the policy of the United States to
enable Americans without access to
affordable insulin and injectable
epinephrine through commercial
insurance or federal programs, such as
Medicare and Medicaid, to purchase
these pharmaceuticals from a health
center at the same price at which the
health center acquired the medication
through the 340B Program. This final
rule aligns with the goals of the
President’s mandate.

Through the Executive Order, the
President directed the Secretary of
Health and Human Services (the
Secretary) to take action, to the extent
permitted by law, to ensure all future
grants available under section 330(e) of
the PHS Act, as amended, 42 U.S.C.
254b(e), are conditioned upon health
centers having established practices to
make insulin and injectable epinephrine
available at the discounted price paid by
the health center grantee or subgrantee
under the 340B Program (plus a
minimal administration fee) to
individuals with low incomes, as
determined by the Secretary, who:

(a) Have a high cost sharing
requirement for either insulin or
injectable epinephrine;

(b) Have a high unmet deductible; or

(c) Have no health care insurance.

Under section 330(k)(3) of the Act, the
Secretary may not approve an
application for a grant under
subparagraph (A) or (B) of subsection
(e)(1) unless the Secretary determines
that the entity for which the application
is submitted meets the requirements
enumerated in section 330(k)(3)(A)—(N).
Section 330(k)(3)(N) requires that ““the
center has written policies and

procedures in place to ensure the
appropriate use of Federal funds in
compliance with applicable Federal
statutes, regulations, and the terms and
conditions of the Federal award.”
Through this final rule, and consistent
with the Act, HRSA will include in the
Terms section of applicable Notices of
Award (NOAs) issued under section
330(e) grant awards, the requirement
that health center awardees comply
with the discounted price provisions
described herein.

This regulation applies to new grants
and new project periods for service area,
new access point, supplemental, and
expanded services awards issued under
section 330(e) of the PHS Act.

III. Statutory Authority

The statement of authority for 42 CFR
part 51c continues to read section 330
of the PHS Act (42 U.S.C. 254b) and
section 215 of the PHS Act (42 U.S.C.
216).

IV. Summary of This Rule
Overview

This rule codifies the proposed
requirement described in the September
2020 NPRM implementing the
Executive Order issued to support the
improved access to certain life-saving
medications for low-income
individuals. This rule establishes a
requirement for awarding new grants
under section 330(e) of the PHS Act (42
U.S.C. 254b) that the awardee have
established written practices to make
insulin and injectable epinephrine
available at or below the discounted
price paid by the health center grantee
or subgrantee under the 340B Program
(plus a minimal administration fee) to
health center patients with low incomes
who: (a) Have a high cost sharing
requirement for either insulin or
injectable epinephrine, (b) have a high
unmet deductible, or (c) have no health
insurance. This final rule also provides
definitions relevant to this requirement.

Through this final rule, the
requirement for all grant awards under
section 330(e) of the PHS Act is as
follows:

Under Executive Order 13937, issued
July 24, 2020, if your health center or a
subrecipient receives section 330(e)
funding, is enrolled in the 340B
Program and purchases, is reimbursed,
or provides reimbursement to other
entities for insulin and injectable
epinephrine, whether obtained using
federal or non-federal funds, your health
center must have established practices
to make insulin and injectable
epinephrine available to low-income
health center patients (defined herein as
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those individuals or families with
annual incomes at or below 350 percent
of the Federal Poverty Guidelines
(FPG))—who either have insurance with
a high cost sharing requirement for
either insulin or injectable epinephrine,
as applicable, a high unmet deductible,
or who have no health insurance—at or
below the price the health center paid
through the 340B Program, plus a
minimal administration fee. You are not
required to charge third-party payors
this discounted price.

Consistent with the Executive Order,
this Term only applies to health centers
receiving section 330(e) grant funds that
participate in the 340B Program (42
U.S.C. 254b and 256b). This
requirement is limited to increasing
affordable access to insulin and
injectable epinephrine. The requirement
to make insulin and injectable
epinephrine available at or below the
same price paid through the 340B
Program does not apply to other 340B
drugs. Health centers subject to this
requirement are expected to provide
drugs in these two categories at or below
the price paid through the 340B
Program to health center patients only,
and only to those health center patients
identified as low-income, as described
below. An individual will not be
considered a “patient” of the health
center for this purpose if the only health
care service received by the individual
from the health center is the dispensing
of a drug or drugs for subsequent self-
administration or administration in the
home setting. See Notice Regarding
Section 602 of the Veterans Health Care
Act of 1992 Patient and Entity
Eligibility, 61 FR 55,156 (Oct. 24, 1996).
Nothing in this Program Term or the
actions described in this final rule
prohibits or otherwise restricts a health
center from setting the price for insulin
or injectable epinephrine lower than the
price the health center paid through the
340B Program.

This Program Term will be included
on all Notices of Award issued to health
centers receiving grant funds under
section 330(e) of the Act.

The Executive Order states that future
grants under section 330(e) should be
conditioned upon health centers or
subrecipients participating in the 340B
Program, including through contract
pharmacy arrangements, having
established practices to make insulin
and injectable epinephrine accessible at
an affordable price to low-income
patients. To implement this
requirement, all future awards made
available under section 330(e) will
include the requirement that health
centers participating in the 340B
Program comply with the regulation as

described in the Program Term in order
to receive a grant award. Specifically,
these funding opportunities will require
health centers that participate in the
340B Program to have established
practices that implement the Executive
Order by offering insulin and injectable
epinephrine to low-income health
center patients at no more than the price
the health center paid through the 340B
Program plus a minimal administration
fee. In particular, these practices will
provide information to health center
patients in an easily understandable
format regarding their administration
fees, and the low-income, high cost
sharing, and high unmet deductibles
standard as described in this regulation.
Health centers that have one or more
subgrantees that participate in the 340B
Program must demonstrate such
subgrantees have established practices
to offer health center patients these
340B discounted drugs as described in
this final rule.

Through this final rule, HRSA defines
the following terms to assist health
centers in complying with and
implementing the Executive Order.

1. “Established practices’: The health
center demonstrates through its written
policies, procedures, and/or other
relevant documents that it has
established practices to offer insulin and
injectable epinephrine at no more than
the discounted price paid by the health
center under the 340B Program plus a
minimal administration fee.

2. “Health center grantee or
subgrantee”: The Executive Order cites
section 1905(1)(2)(B)(i) and (ii) of the
Social Security Act, as amended (42
U.S.C. 1396d(1)(2)(B)(i) and (ii)). These
two subparagraphs refer to organizations
receiving an award under section 330 of
the PHS Act (health centers) directly or
as a subrecipient of grant funding. For
purposes of this final rule, this
definition of health center grantee or
subgrantee is defined as organizations
receiving funding under section 330(e)
of the PHS Act.

3. “Minimal administration fee”: This
final rule establishes that health centers
receiving funding under section 330(e)
of the PHS Act are expected to offer
insulin and injectable epinephrine at or
below the price the health center paid
through the 340B Program, plus a
minimal administration fee. As the
Executive Order does not allow any
other charge for these two categories of
drugs, the minimal administration fee is
expected to include any dispensing fee,
counseling costs, and any other charges
associated with the patient receiving the
medication. As the fee must be
“minimal,” consistent with the stated
policy of the Executive Order, the

administration fee should not create a
barrier to low-income health center
patients accessing these drugs, and
health centers should make every
reasonable effort to keep the fee as low
as possible. Health centers may consider
referring to the Medicaid dispensing fee
in their state ! as a comparison for what
may be considered a minimal
administration fee. Please note that
when there is a separate fee associated
with provision of the pharmaceutical
service, such as a dispensing fee, health
centers must apply a sliding fee
discount to that fee. The Health Center
Program Compliance Manual’s Sliding
Fee Discount Program Chapter specifies
the requirements of a health center’s
sliding fee discount program for in-
scope services including pharmaceutical
services.?

4. “Individuals with low incomes”:
This final rule defines individuals with
low incomes as individuals and families
with annual incomes of no greater than
350 percent of the Federal Poverty
Guidelines.

5. “High cost sharing requirement”:
For purposes of this final rule, cost
sharing refers to a patient’s out-of-
pocket costs, including, but not limited
to, deductibles, coinsurance, and
copayments, or similar charges. More
specifically, a cost sharing requirement
that exceeds twenty percent of the
amount the health center is charging its
patients for the drug would be
considered a high cost sharing
requirement.

6. “High deductible”: High deductible
refers to a deductible amount that is not
less than the amount required for a high
deductible health plan as defined in
section 223(c)(2)(A) of the Internal
Revenue Code, which, for 2020, is any
plan with a deductible of at least $1,400
for an individual or $2,800 for a family,
with out-of-pocket costs not to exceed
$6,900 for an individual and $13,800 for
a family for in-network services. For
2021, the deductible limits would
remain the same, while the limits for
out-of-pocket costs would increase to
$7,000 for self-only coverage and
$14,000 for family coverage. When the
Internal Revenue Service (IRS) updates
these figures, HRSA will post the
updated high deductible amounts on the
Health Center Program website.

7. “High unmet deductible” : High
unmet deductible refers to the amount

1 Please see https://www.medicaid.gov/medicaid/|

| prescription-drugs/state-prescription-drug

[resources/medicaid-covered-outpatient-|

D

-drug-reimbursement-information-state,
for further information.

2 Please see fttps://bphc.hrsa.gov]
rogramrequirements/compliancemanual/chapter]
.html#titletoq for further information.
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a patient owes toward their high
deductible at any time during a plan
year in which the portion of the
patient’s high deductible for the plan
year that has not yet been met exceeds
20 percent of the deductible.

8. “Health insurance”: Health
insurance refers to private insurance,
State and exchange plans, employer-
funded plans, and coverage under titles
XVIII, XIX, and XXI of the Social
Security Act.

V. Public Comments and Responses

HRSA received a total of 226
comments from the public, including
individuals requiring insulin or
injectable epinephrine and their family
members, associations and
organizations representing health
centers and other stakeholders, health
center staff and clinical professionals,
health insurance issuers, and
pharmaceutical manufacturers. The vast
majority of commenters identifying
themselves as individuals or the family
members of those who rely on insulin
or injectable epinephrine (22) were in
favor of the proposed rule, although
several suggested the proposed rule did
not go far enough in reducing prices of
these two medications. Many
commenters (175), including many
health centers, strongly urged that the
proposed rule either not be finalized or
be delayed in implementation, although
most of these comments shared in the
Administration’s goal of ensuring access
to these two life-saving medications.
Most of the comments opposing
implementation of the rule or suggesting
delaying implementation also
recommended changes to the language
of the NPRM if it were to be
implemented.

All comments were considered in
developing this final rule. This section
presents a summary of all major issues
raised by commenters, grouped by
subject, as well as responses to the
comments. Commenters used the terms
“Federally Qualified Health Centers
(FQHCs)” and “‘health centers”
interchangeably. For consistency, and as
this rule applies to health centers
funded under Section 330(e) of the PHS
Act, and not to other FQHCs, this final
rule uses “health center” throughout.

1. Support for the Proposed Rule

Approximately 23 commenters
expressed support for the proposed rule.
Commenters cited a number of reasons
for their support, including the high
cost of insulin and injectable
epinephrine and concern over
increasing costs of medications.
Commenters also stated that lower cost
medications lead to higher medication

patient adherence and, as such, lower
the costs to the overall health system.
One commenter noted that the proposed
rule would mostly benefit those
between 200 percent and 350 percent of
the FPG.3 Many of these commenters
felt the proposed rule should be
expanded to include more medications
and patients beyond those served by
health centers.

Additionally, one commenter
requested that HRSA include the
proposed rule’s requirements in all
grants establishing 340B eligibility, and
that the proposed rule’s requirements
should also apply to health centers’
contract pharmacy arrangements.

Response: HRSA appreciates the
commenters’ support for the rule.
Consistent with the direction provided
to HHS in the Executive Order, HRSA
is not expanding this final rule beyond
health centers receiving grants under
Section 330(e) of the PHS Act, to drugs
beyond insulin and injectable
epinephrine, or otherwise beyond the
parameters identified in the proposed
rule. As a clarification, health centers
utilizing contract pharmacy
arrangements must also adhere to this
final rule.

2. Concerns Regarding the Proposed
Rule’s Enforceability

Two commenters expressed concerns
with the proposed rule’s enforceability.
Commenters suggested that a rule
implementing the Executive Order
could be easily circumvented and could
be challenging to enforce. More
specifically, commenters stated that
without explicit codes for documenting
which health centers participate in the
340B Program, it would be difficult to
monitor and enforce compliance.
Another commenter suggested HRSA
clearly identify which health centers are
participating in the 340B Program to
help private sector partners support the
implementation of the proposed rule. In
addition, the commenter stated that
HRSA should specify methods that
would be used to verify income and
insurance status in order to successfully
operate the program.

One commenter also included
suggestions for ensuring compliance
and eliminating loopholes, including:
(1) Providing receipt information for the
monetary exchange between patients
and providers, (2) comparing the
manufacturer’s drug price against the
price charged to patients, and (3) using

3The FPG are a federal poverty measure issued
each year in the Federal Register by HHS. The
guidelines are used for administrative purposes,
such as for determining financial eligibility for
certain federal programs. They are available at
https://aspe.hhs.gov/poverty-guidelines)

incentives to ensure compliance beyond
the loss of section 330(e) funding
awards (e.g., loss of medical license for
non-compliance).

Response: HRSA appreciates these
comments. HRSA provides oversight of
all covered entities in the 340B Program,
including health centers, and HRSA
declines to add these suggested
compliance requirements. In particular,
the suggestion that non-compliance
should result in the loss of a medical
license is outside of HRSA’s purview.

With regard to the other suggestions
for monitoring compliance with the
final rule, HRSA will monitor the
ongoing implementation of this final
rule and will make changes as
appropriate to ensure its effective
implementation.

3. Final Rule Is Not Needed as the 340B
Program Is Operating as Intended

Approximately 52 commenters stated
that the 340B Program is operating as
intended when originally created and
changes are not needed. Many of these
commenters stated that health centers
already provide discounted drugs to
patients, regardless of their ability to
pay. Commenters also noted that health
centers are required by law to use 340B
savings to expand access to health care
for the underserved, and these savings
are crucial to enabling health centers to
offer other services to their patients in
addition to providing discounts for
drugs.

One commenter called on HRSA to
take a more holistic approach to realign
the 340B Program with its original
intent and scope and support health
centers’ access to the 340 Program.

Response: HRSA acknowledges that
health centers use 340B Program savings
to benefit their patient population, as
required by the Health Center Program,
and many health centers provide
discounted medications to their
patients. Consistent with the Executive
Order, this final rule applies only to
insulin and injectable epinephrine and
does not address other drugs health
centers purchase through the 340B
Program.

4. The Executive Order Reflects a
Misunderstanding of Health Centers’
Mission and Operations

Approximately 175 commenters
suggested that the Executive Order, on
which the NPRM is based, reflects
fundamental misunderstandings about
health centers’ mission and operations,
and does not recognize the essential role
that health centers play in ensuring
access to affordable pharmaceuticals for
medically vulnerable populations. The
commenters expressed concern with the
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Executive Order provision that
suggested that health centers are
benefiting inappropriately from the
340B Program at the expense of their
vulnerable patients. The commenters
argued that health centers do much
more than pass on the 340B discount to
their low-income patients, and often
discount drug prices below the 340B
price to ensure they are affordable.
Additionally, commenters stated that all
health centers are required to invest all
340B savings into activities that expand
access to care for low-income
populations, and that health centers are
already part of the solution to
unaffordable drug prices, and not part of
the problem. Commenters also stated
that health centers are widely praised
for their strong track record of
compliance with both the letter and the
spirit of the 340B statute.

Response: The final rule implements
the goals and intent of the Executive
Order to make insulin and injectable
epinephrine more affordable. HRSA
acknowledges that health centers play a
crucial role in providing access to
comprehensive, high quality primary
health care to all patients regardless of
ability to pay. Further, HRSA is
cognizant of health centers’ compliance
with the 340B statute and strong track
record of using the savings generated to
benefit patients. HRSA values its
partnerships with all health centers and
commends their efforts to ensure access
to affordable drugs for all of their
patients.

5. The Executive Order Reflects a
Misunderstanding of the 340B Program

Approximately 161 commenters
suggested that the Executive Order on
which the NPRM is based reflects a
fundamental misunderstanding of the
340B Program, and if implemented as
written would decrease some patients’
access to affordable drugs. The
commenters argued that this
misunderstanding of 340B pricing
would result in some patients paying
more for insulin, dramatic fluctuations
in insulin costs from one quarter to
another and requiring quarterly changes
to a patient’s prescription to keep them
on the most affordable insulin brand
available.

The commenters also disagreed with
the Executive Order’s statement that
health centers pay only one penny for
a month’s supply of insulin or injectable
epinephrine. The commenters suggested
that this statement was not universally
true given drug pricing fluctuations,
with prices for drugs often varying from
one penny in one quarter to over $100
in another quarter. These commenters
stated that health centers cannot

guarantee that the price of the insulin or
injectable epinephrine that a patient
will pay on a certain day is the exact
340B price. This 340B price fluctuation
from quarter to quarter can create an
undue administrative compliance
burden on health center staff.

One commenter suggested that the
drug price charged to the health center
patient should be the average 340B drug
price to account for the quarterly
variations in pricing.

Response: The rule implements the
goals and intent of the Executive Order
to make insulin and injectable
epinephrine more affordable. HRSA
recognizes that health centers have a
strong history of compliance with the
340B statute and that many already
significantly discount drugs for their
patients, either through in-house
pharmacies or via 340B contract
pharmacies.

Drug prices are set quarterly based on
prices manufacturers submit to the
Centers for Medicare & Medicaid
Services. Although insulin and
injectable epinephrine prices may vary
from quarter to quarter, the final rule
allows health centers to offer these
drugs at lower than the 340B price
despite these fluctuations. Given this
flexibility, and consistent with the
intent of the Executive Order, HRSA
will not change the final rule to allow
for the averaging of 340B prices.

6. Differences Between the Executive
Order and NPRM

Approximately 143 commenters noted
that the language in the proposed rule
departs from language in the Executive
Order. Specifically, the proposed rule
would allow health centers to make
insulin and injectable epinephrine
available “at or below” the price the
health center paid through the 340B
Program, whereas the Executive Order
requires that health centers make such
medications available “at the
discounted price.” Commenters
suggested that the Executive Order
prohibits health centers from providing
these drugs at prices below the 340B
Ceiling Price. The commenters agreed
with the need to allow flexibility in
providing further discounts to patients
but expressed concern that the
discrepancy in language between the
Executive Order and proposed rule
demonstrates the inappropriateness of
both.

Response: HRSA intends to proceed
with language in the proposed rule
requiring health centers to make insulin
and injectable epinephrine available “at
or below”” the price paid by the health
center through the 340B Program. This
final rule will allow a health center to

provide either of these two medications
to patients at a price below the 340B
Price. The language in this rule is
consistent with the intent of the
Executive Order.

7. Change Proposed Definition of *‘Low-
Income”

Approximately 164 commenters
requested that HRSA change its
proposed definition of “low-income”
from 350 percent of the FPG to 200
percent of the FPG to better align with
definitions used by other federal
programs and private entities.
Commenters noted that income
assessments are not typically conducted
by clinical staff, and those who conduct
the assessments do not and should not
have access to the personal health
information that would be required for
them to conduct a separate income
analysis for patients who require insulin
or injectable epinephrine. Additionally,
commenters stated that such staff may
not be competent to determine which
patients may need such drugs now or in
the future. Commenters specifically
argued that using a low-income
definition different from the 200 percent
of the FPG required by the Health
Center Program would create significant
burden on health center staff to
determine eligibility for health center
discounts differently from eligibility for
the pricing created by the proposed rule.
This discrepancy would also create
potential burden when using a contract
pharmacy, where staff may be
unfamiliar with evaluating patient
income and may be unwilling to do so.
Commenters further noted HHS, the
United States Census Bureau, and
private groups use 200 percent of the
FPG to define low-income for research
purposes. Commenters stated that for
every federal program with income
eligibility thresholds, low-income is
defined as 250 percent of the FPG or
less. While the Patient Protection and
Affordable Care Act uses a ceiling above
350 percent to identify those eligible for
premium tax credits on the Exchanges,
this is not a definition of low income,
as premium tax credits are designed for
both lower and middle class
individuals. Finally, commenters argued
that a 350 percent FPG threshold could
eliminate health centers’ ability to retain
3408 savings from privately insured
patients due to health insurance issuers
frequently requiring health centers to
bill no more than their usual and
customary (U&C) rate. While health
centers have been successful resisting
issuers’ attempts to define U&C rates as
discounted rates provided to patients at
or below 200 percent FPG, the
commenters expressed concern that
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defining low-income as 350 percent FPG
will cover most health center patients,
making it very difficult to argue that the
3408 price for insulin and injectable
epinephrine is not the health center’s
U&C rate. This change would effectively
transfer the 340B benefit from health
centers to private health insurance
issuers.

Response: HRSA intends to proceed
with the language in the proposed rule
requiring health centers to make insulin
and injectable epinephrine available at
or below the price paid by the health
center through the 340B Program to
health center patients that have incomes
at or below 350 percent FPG and that
otherwise meet the criteria described in
this rule. While HRSA appreciates the
feedback on the definition of “low
income”, we do not agree that it is too
burdensome to implement as written.
The language in this rule is consistent
with the intent of the Executive Order.

8. Clarify Eligible Patients Under the
Rule

Approximately 162 commenters
requested clarification of the regulatory
language that only those patients who
meet the 340B patient definition are
eligible for the 340B (or lower) price.
Commenters argued that the regulatory
language must clearly state that the
health center is required to charge the
3408 price (or less) only to those low-
income individuals who meet the
definition of “FQHC patient” under the
340B Program. Without such language,
health centers could be forced to
provide 340B pricing (or less) to
individuals who are not eligible to
receive 340B-priced drugs from the
health center. Commenters used the
example that low-income individuals
could demand the health center provide
them with discounted insulin, without
permitting the health center to assume
responsibility for their care (a necessary
step for 340B eligibility). In such
situations, 340B compliance would
require the health center to purchase the
insulin at the regular price, while this
regulation would require that the
individual be charged the 340B price or
lower—an outcome that would be both
expensive and administratively
burdensome for the health center.
Commenters recommended an addition
to the regulatory text to clarify that only
eligible health center patients should be
able to access these drugs at the 340B
price.

Response: The intent of the rule is to
provide insulin and injectable
epinephrine at no more than the 340B
price to health center patients and not
to individuals who are not health center
patients. HRSA understands

commenters’ concerns, and the language
in 42 CFR 51c¢.303(w)(1) has been
revised to clarify that the final rule
applies only to “health center patients.”
HRSA also notes that the NPRM states
that a “patient” for purposes of this
subsection means only health center
patients who receive in-scope health
center services beyond dispensing of
drugs that are self-administered or
administered at home. This definition is
also being finalized in this rule.

9. Address Potential Conflict With
Third-Party Payor Contract Terms

Approximately 161 commenters
requested that HRSA add regulatory
language ensuring that health centers
are not forced to provide discounts to
underinsured patients if doing so would
violate the terms of their insurance
contracts. These commenters noted that
many health insurance issuers prohibit
providers from charging patients less for
a service or supply than the amount due
under their deductible or cost sharing
requirements.

Response: HRSA acknowledges that
health centers need to comply with the
terms of their contracts with third-party
payors. HRSA clarifies in the final rule
that provision of insulin and injectable
epinephrine at or below the 340B
discounted price is subject to potential
restrictions in contracts with third-party
payors. The language of the final rule
reflects this clarification.

10. Change Definitions of “High Cost
Sharing Requirement,” “High
Deductible”” and “High Unmet
Deductible”

Approximately 161 commenters
requested HRSA clarify its definitions of
“high cost sharing requirement.”
Commenters specifically noted
confusion surrounding the definition of
“high cost sharing requirement”” and
asked whether it means that a low-
income patient should be charged the
lesser of their cost sharing amount, or
the amount they would be charged
under the proposed rule if they were
uninsured. In addition, two commenters
argued that health centers already
provide their patients with medications
at significant discounts and are thus
concerned about defining “high cost
sharing requirement” as 20 percent of
an already discounted price. The two
commenters noted that it is unlikely
that a private health insurance issuer
would define a charge that is 20 percent
of an already discounted price as a
“high cost sharing requirement.”
Commenters requested the definition be
rewritten to reflect that 20 percent of an
already discounted price is not a high
cost sharing requirement. One

commenter requested clarification as to
how “high cost sharing”” would be
calculated for a patient with an
insurance plan that ties the patient’s
cost sharing to a deductible or co-
insurance that may change over the
course of a plan year and suggested that
this kind of fluctuation in cost sharing
would require communication with
payors and should be worked out before
a final rule is promulgated.

Two commenters requested that “high
deductible”” and ‘“high unmet
deductible”” be changed to a specifically
defined amount so that health center
and contract pharmacy staff could
determine eligibility from a patient’s
insurance card. They specifically noted
the proposed definition of “high
deductible” points to a section in the
Internal Revenue Code and that it would
be burdensome for intake staff to
determine if a patient has a “high
deductible” or a “high unmet
deductible” using this definition. One
commenter requested further
clarification of “high unmet
deductible,” asking if once a patient
meets 80 percent of their deductible
they are no longer eligible for the
proposed rules’ pricing. The commenter
noted that, if so, the patient’s deductible
payments would need to be tracked
throughout the plan year and made
available at the point of sale through the
claims adjudication process.
Additionally, medical claims may need
to be factored into the unmet deductible
amount, which could be challenging
due to the delays in processing medical
claims for patients with a dual
pharmacy/medical deductible.

Response: HRSA appreciates the
feedback surrounding the definition of
“high cost sharing requirement.” The
rule does not state that a low-income
patient should be charged the lesser of
their cost sharing amount or the amount
they would be charged under the
proposed rule if they were uninsured.
Rather, the rule states that such patients
should be provided access to insulin
and injectable epinephrine at no more
than the price at which the health center
purchased the drug through the 340B
program. While HRSA appreciates the
feedback on the definition of “high cost
sharing requirement,” we do not agree
that it is too burdensome to implement
as written. HRSA also notes that health
centers may choose to charge their
patients less than the discounted price
at which the health center purchased
the drug through the 340B Program,
regardless of the patient’s insurance out-
of-pocket costs or insurance status.

HRSA appreciates the feedback that
the proposed rule may be difficult to
implement for patients whose cost
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sharing changes throughout the plan
year. HRSA will monitor
implementation of the final rule and
will modify it if we determine that a
modification is warranted.

HRSA appreciates the feedback that it
will be difficult for health center intake
staff to determine eligibility for the final
rule’s pricing on insulin and injectable
epinephrine because the rule’s
definition of “high deductible”
references the Internal Revenue Code
definition. As reflected in the preamble
of the NPRM, HRSA will publish the
Internal Revenue Code definition of
high deductible on the Health Center
Program website. Such eligibility
determinations may be integrated into
existing processes utilized by health
centers. Furthermore, it is HRSA’s
understanding that many insurance
cards do print the deductible on their
cards, and we agree that the ability to
evaluate whether a plan has a “high
deductible”” based on such information
may make evaluation less burdensome
on health center staff. However, HRSA
does not have the authority to require
health insurance issuers to place
deductible amounts on the proof of
insurance cards they provide to
patients.

HRSA appreciates the feedback on the
definition of “high unmet deductible”
and the potential difficulty with
implementing this provision of the rule.
To clarify, HRSA does intend that once
a patient meets 80 percent of a high
unmet deductible, the health center
would no longer be required to provide
that patient with insulin or injectable
epinephrine at the 340B price as
described by this rule, unless such
patient separately meets the definition
of either having a “high cost sharing
requirement’’ or having no insurance.
We realize this may have the potential
to create additional burden on health
centers and their contract pharmacies to
ascertain a patient’s eligibility for
pricing under this rule. HRSA will
monitor implementation of this final
rule and will modify it if it is deemed
that a modification is warranted.

11. Clarify Definition of ““Minimal
Administration Fee”

Approximately 161 commenters
requested clarification that, as a result of
this rule, the “minimal administration
fee” for insulin and injectable
epinephrine will differ from the fees (if
any) associated with dispensing other
pharmaceuticals. Commenters noted
that this rule will create significant
additional administrative burdens for
health centers, beyond the costs
regularly associated with dispensing,
counseling, and 340B compliance. One

commenter requested that if the
eligibility threshold under this rule is
not aligned with the 200 percent of the
FPG established for discounts to health
center services under the Health Center
Program, that HRSA define “minimal
administration fee” to include costs
associated with dispensing, 340B
compliance, and the additional
administrative work required to identify
patients. Furthermore, they requested
that HRSA clarify that this fee is unique
to the dispensing of insulin and
injectable epinephrine.

One commenter requested
clarification that administration fees
may include limited per prescription
fees associated with operationalizing an
overall 340B Program or contract
pharmacy network. Because health
centers often have arrangements with
third-party vendors and/or contract
pharmacies that include a per
prescription fee, and such fees are often
minimal, changes to how these fees are
calculated and administered could
cause patients to lose access to some
pharmacies.

Response: The final rule defines
“minimal administration fee” as a fee
that may not create a barrier to low-
income patients’ access to insulin and
injectable epinephrine. It would be
inconsistent with the intent of the
Executive Order and the rule to define
“minimal administration fee” in a way
that could create a barrier to accessing
these drugs. A definition that included
potential costs related to compliance
could be seen as accepting that health
centers will charge patients a higher fee
to purchase insulin and injectable
epinephrine than for other
pharmaceuticals.

As all health centers are required to
collect information regarding patient
income, HRSA does not anticipate the
need for a separate eligibility review.
Entities participating in the 340B
Program already manage different prices
for 340B drugs on a quarterly basis. This
final rule has clarified that only health
center patients are eligible for insulin
and injectable epinephrine at the prices
set under this rule, and HRSA does not
anticipate health centers incurring
additional costs related to non-health
center patients receiving these drugs.
Monitoring and reporting compliance
with this rule is not anticipated to be
significant.

HRSA recognizes that the minimal
administration fee described in the rule
does not occur with other
pharmaceuticals, including other 340B
drugs, where multiple fees are listed
separately. The rule defines the term,
and states that health centers may, but
are not required to, charge such a

minimal administration fee for insulin
and injectable epinephrine. HRSA
acknowledges that this minimal
administration fee is unique to this rule
and insulin and injectable epinephrine
as covered here, and that this rule does
not create a new term that applies to the
340B Program beyond this rule. As
noted in the rule, all definitions are
provided ““for purposes of this
paragraph exclusively.” Therefore,
HRSA declines to make revisions to this
section.

12. Clarify “Established Practices”

One commenter requested that HRSA
clarify and provide additional guidance
on the proposed rule’s requirement for
“established practices.” Because not all
covered entities have mechanisms in
place to adjudicate 340B claims for
uninsured or underinsured patients, the
commenter noted that many will have to
take affirmative steps to develop
systems and processes to support the
provisions of the proposed rule, which
have cost and time implications. These
additional administrative costs could
lead to reduced patient access to health
center services or discounted drugs.

The commenter requested HRSA
clarify that to the extent that 340B
covered entities have existing contracts
with third-party administrators or
vendors regarding established practices,
deference be given to the practices in
those existing contracts. However, for
those covered entities that do not have
established practices in place, the
commenter requested that HRSA
provide clear guidance on how covered
entities should notify contract
pharmacies so that they are aware
which patients are eligible for the
discounted prices.

Response: HRSA proposed a
definition of “established practices” in
the NPRM and finalizes that definition
in this rule. We understand that some
health centers will have to establish
new practices to ensure compliance
with the requirements of this rule;
however, HRSA does not anticipate that
the administrative costs of establishing
such practices will be substantial.

13. Suggested Technical Edits to (w)(1)

One commenter suggested several
edits to the NPRM language proposed at
42 CFR 51¢.303(w)(1). Specifically, they
suggested that the regulatory language
in subsection 51c¢.303(w)(1), as
proposed in the NPRM, be edited to
replace “through a written agreement”
with “indirectly.” They argued that
some 340B covered entities either do
not have written agreements with
contract pharmacies, or do not abide by
such agreements. They further suggested
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that “discounted price paid by the
health center” be replaced with “340B
Ceiling Price,” arguing that “ceiling
price” be more clearly defined. They
also suggested several typographical
edits.

Response: As the commenter noted,
health centers should have written
agreements with contract pharmacies
used for dispensing 340B drugs. HRSA
believes that the use of “written
agreements” as proposed in the NPRM
will provide greater clarity for health
centers in complying with this rule. It
is HRSA'’s intent that a health center
choosing to participate in the 340B
Program must provide the two life-
saving medications identified in this
rule either directly or through a written
agreement. Other forms of “indirect”
distribution of the drug would not be
compliant with the rule. HRSA will
monitor implementation of this final
rule and will modify it if it is deemed
that a modification is warranted.

HRSA will not at this time use ““340B
Ceiling Price” as suggested by the
commenter. The Executive Order
intended for low-income patients to
access insulin and injectable
epinephrine at no more than the price
paid by the health center through the
340B Program. As it is possible that the
health center may have paid less than
the 340B Ceiling Price, the language
proposed in the NPRM is finalized in
this rule.

HRSA appreciates the commenter’s
identification of several typographical
edits and accepts those suggestions,
which are reflected in the final rule.

14. Concern Regarding Market
Distortions

Two commenters expressed concern
regarding market distortions. One
commenter argued that the proposed
rule could exacerbate market
distortions, as well as create new ones.
Another commenter noted that applying
this policy to the insured could deflect
costs from insurance plans to patients
and that the policy could perpetuate a
situation whereby patients with
insurance may be unable to utilize the
benefit in a meaningful way. The
commenter argued that allowing
patients with insurance to access 340B
Program pricing creates a perverse
incentive for insurance plans to
continue shifting out-of-pocket costs for
340B drugs to patients. They argued that
this undermines the purpose of
insurance, and that to the extent more
patients remain in the deductible phase
of the benefit for all if not most of the
year, the health insurance issuer does
not provide any coverage for the
patient’s prescription.

Response: HRSA appreciates the
concern expressed in these comments.
However, the purpose of the Executive
Order and the rule is to reduce the cost
of insulin and injectable epinephrine to
patients. Therefore, HRSA will finalize
the rule as described.

15. Concern Regarding Additional
Burden on Contract Pharmacies

One commenter noted the NPRM
expressly states there will be no
additional paperwork or reporting
burden for health centers associated
with implementation. The commenter
was concerned that implementation of
the proposed rule could lead to
additional paperwork, reporting, and
regulatory burdens for independent
pharmacies operating as contract
pharmacies for health centers. The
commenter requested clarification in the
final rule that no additional burdens
will be placed on contract pharmacies.

Response: Health centers and contract
pharmacies operate as private entities
and make independent decisions as to
their contracting arrangements. HRSA
will continue to monitor the impact of
this final rule on health centers and
their contract pharmacy arrangements
and will modify it if it is determined
that a modification is warranted.

16. Rule Is Economically Significant

One commenter disagreed with the
proposed rule and believed it was
economically significant and that it
would have an impact on small entities.
The commenter requested that HRSA be
required to further evaluate the costs
and benefits of finalizing the proposed
rule and to look at alternatives to
implementing the rule.

Response: This comment is addressed
in the Regulatory Impact Analysis
section of this final rule.

17. Legal Sufficiency of the NPRM

One commenter argued that the
NPRM does not provide legal
justification and is therefore arbitrary
and capricious and contrary to the
Administrative Procedure Act. The
commenter requested that HRSA
withdraw the NPRM.

Response: HRSA has indicated the
statutory authority for the NPRM and
final rule as Section 330 of the PHS Act
(42 U.S.C. 254b) and Section 215 of the
PHS Act (42 U.S.C. 216), and is issuing
the final rule pursuant to Executive
Order 13937. HRSA disagrees with the
commenter that the rule is arbitrary and
capricious. HRSA stated in the NPRM
that the ongoing Coronavirus Disease
COVID-19 pandemic has caused
significant hardship among many low-
income individuals and, because of this

and consistent with the Executive
Order, HRSA is attempting to ensure
two life-saving medications, insulin and
injectable epinephrine, are available at
affordable rates. HRSA disagrees that
the NPRM and final rule are
inconsistent with the Administrative
Procedure Act.

18. Miscellaneous

Other commenters raised a variety of
issues that do not pertain directly to the
implementation of Executive Order
13937 requiring entities funded under
Section 330(e) of the PHS Act to
establish practices to provide access to
insulin and injectable epinephrine to
low-income health center patients at the
price the health center purchased these
two drugs through the 340B Program,
which was the focus of the proposed
rule. This final rule does not address
those issues as they are outside the
scope of the proposed rule.

VI. Regulatory Impact Analysis

HHS has examined the effects of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 8,
2011), the Regulatory Flexibility Act
(Pub. L. 96354, September 19, 1980),
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4), and Executive
Order 13132 on Federalism (August 4,
1999). HHS has also considered
Executive Order 13771 (“Reducing
Regulation and Controlling Regulatory
Costs™), and received public comments
describing new administrative costs for
health centers. As a result, OMB has
determined this rule is regulatory for
purposes of Executive Order 13771.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563 is
supplemental to and reaffirms the
principles, structures, and definitions
governing regulatory review as
established in Executive Order 12866,
emphasizing the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Section 3(f)
of Executive Order 12866 defines a
“significant regulatory action” as an
action that is likely to result in a rule:
(1) Having an annual effect on the
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economy of $100 million or more in any
1 year, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities (also referred to as
“economically significant”); (2) creating
a serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order. A
regulatory impact analysis (RIA) must
be prepared for major rules with
economically significant effects ($100
million or more in any 1 year), and a
“significant’” regulatory action is subject
to review by the Office of Management
and Budget (OMB).

HHS does not believe that this rule
will have an economic impact of $100
million or more in any 1 year, or
adversely and materially affect a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or Tribal governments or communities.
Because this rule is limited in scope to
two classes of drugs that are of
particular need and it aligns with the
mission for health centers to provide
access to care for vulnerable individuals
and families, HHS believes it will have
minimal economic impact. The
economic impact is also expected to be
minimal given the rule is limited to only
two drug categories which are available
under the 340B Program at significantly
reduced prices. Indeed, approximately
91 percent of patients at affected health
centers have incomes at or below 200
percent of FPG, and thus receive
discounts on health services. (In
addition, health centers are required to
reinvest any income from the 340B
Program into patient services.) Many
commenters noted that health centers
already provide medications at reduced
prices to their patients. For example,
some health centers reported charging
$7 for a 1-month supply of insulin for
individuals below 200 percent of
poverty. As discussed earlier, in the
summary of public comments, the final
rule leads to new administrative costs
for health centers in association with
new processes and procedures. There
are approximately 1,385 health center
awardees that could experience these

new costs.* HRSA estimates that, on
average, each health center would need
one additional full-time equivalent
(FTE) eligibility assistance worker at
approximately $50,000 to support
necessary additional administrative
processes, totaling approximately
roughly $68,750,000. Therefore, OMB
has not designated this rule as
“economically significant”” under
section 3(f)(1) of the Executive Order
12866. HHS welcomed but received no
public comments that demonstrated this
rule will have an economic impact
exceeding the threshold set by E.O.
12866.

The Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) and the Small
Business Regulatory Enforcement and
Fairness Act of 1996, which amended
the RFA, require HHS to analyze
options for regulatory relief of small
businesses. If a rule has a significant
economic effect on a substantial number
of small entities, the Secretary must
specifically consider the economic
effect of the rule on small entities and
analyze regulatory options that could
lessen the impact of the rule. HHS will
use an RFA threshold of at least a 3
percent impact on at least 5 percent of
small entities.

For purposes of the RFA, HHS
considers all health care providers to be
small entities either by meeting the
Small Business Administration (SBA)
size standard for a small business, or for
being a nonprofit organization that is
not dominant in its market. The current
SBA size standard for health care
providers ranges from annual receipts of
$8 million to $41.5 million. As of
August 8, 2020, the Health Center
Program provides grant funding under
section 330(e) of the PHS Act to 1,310
organizations to provide health care to
medically underserved communities.
HHS has determined, and the Secretary
certifies, that this rule will not have a
significant impact on the operations of
a substantial number of small health
centers; therefore, we are not preparing
an analysis of impact for the RFA.

HHS welcomed comments concerning
the impact of this proposed rule on
health centers and received one
comment on this topic. The commenter
argued that the rule will have a
significant economic impact on a
substantial number of small entities.
The commenter argued that the stress
this rule will cause to health centers
may result in reductions in services,
employment, and access to life-saving

4 See |https://data.hrsa.gov/tools/data-reporting]
lprogram-data/nationall

treatment. Specifically, the commenter
stated that the rule will have the impact
of (1) dramatically reducing 340B
savings for health centers, (2) likely
increasing the cost of life-saving
medications nationwide, and (3)
creating enormous administrative
burdens for health centers, specifically
because the NPRM proposed defining
“low-income’ as at or below 350
percent of the FPG, a different income
threshold than the 200 percent used by
the Health Center Program.

HHS acknowledges the commenter’s
concerns. However, HHS has not
changed its determination that the RFA
does not apply to this rule. The
comment did not demonstrate that a
reduction in 340B savings would meet
the threshold of a 3 percent impact on
5 percent of small entities. A reduction
in 340B savings is limited to those
related to these two medication
categories, and only when provided to
low-income patients that are uninsured,
or who have a high cost sharing
requirement or high unmet deductible.
The comment did not demonstrate or
explain how this rule will increase the
cost of medications nationwide. To the
contrary, the rule will increase the
access of certain low-income patients to
affordable insulin and injectable
epinephrine.

Unfunded Mandates Reform Act

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any one year.” In 2019,
that threshold level was approximately
$164 million. HHS does not expect this
rule to exceed the threshold.

Executive Order 13132—Federalism

HHS has reviewed this rule in
accordance with Executive Order 13132
regarding federalism, and has
determined that it does not have
“federalism implications.” This rule
would not “have substantial direct
effects on the States, or on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This rule would
not adversely affect the following family
elements: Family safety, family stability,
marital commitment; parental rights in
the education, nurture, and supervision
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of their children; family functioning,
disposable income or poverty; or the
behavior and personal responsibility of
youth, as determined under section
654(c) of the Treasury and General
Government Appropriations Act of
1999.

Paperwork Reduction Act of 1995

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that OMB
approve all collections of information
by a federal agency from the public
before they can be implemented. This
rule is projected to have no impact on
current reporting and recordkeeping
burden for health centers. This rule
would result in no new reporting
burdens. HHS welcomed but did not
receive comments that this rule would
result in new reporting burdens for
health centers.

List of Subjects in 42 CFR Part 51c

Grant programs—Health, Health care,
Health facilities, Reporting and
recordkeeping requirements.

Dated: December 16, 2020.
Thomas J. Engels,
Administrator, Health Resources and Services
Administration.
Dated: December 17, 2020.
Alex M. Azar II,

Secretary, Department of Health and Human
Services.

Accordingly, by the authority vested
in me as the Secretary of Health and
Human Services, and for the reasons set
forth in the preamble, 42 Code of
Federal Regulations Part 51c is amended
as follows:

PART 51c—GRANTS FOR
COMMUNITY HEALTH CENTERS

m 1. The authority statement for part 51c
is revised to read as follows:

Authority: 42 U.S.C. 254b (Sec. 330, Public
Health Service Act); 42 U.S.C. 216 (Sec. 215,
Public Health Service Act,).

m 2. Section 51¢.303 is amended by
adding paragraph (w) to read as follows:

§ 51¢.303 Project elements.

(w)(1) Provision. To the extent that an
applicant for funding under Section
330(e) of the Public Health Service Act
(42 U.S.C. 254b(e)) has indicated that it
plans to distribute, either directly, or
through a written agreement, drugs
purchased through the 340B Drug
Pricing Program (42 U.S.C. 256b), and to
the extent that such applicant plans to
make insulin and/or injectable
epinephrine available to its patients, the
applicant shall provide an assurance
that it has established practices to

provide insulin and injectable
epinephrine at or below the discounted
price paid by the health center grantee
or subgrantee under the 340B Drug
Pricing Program (plus a minimal
administration fee) to health center
patients with low incomes, as
determined by the Secretary, who have
a high cost sharing requirement for
either insulin or injectable epinephrine;
have a high unmet deductible; or have
no health insurance.

(2) Definitions. For purposes of this
paragraph (w) exclusively:

(i) Established practices. The health
center has written policies, procedures,
and/or other relevant documents that it
has established practices to offer insulin
and injectable epinephrine at no more
than the discounted price paid by the
health center under the 340B Drug
Pricing Program plus a minimal
administration fee. Such established
practices may reflect that provision of
insulin and injectable epinephrine at or
below the 340B discounted price is
subject to potential restrictions through
contracts with third-party payors.

(ii) Health center grantee or
subgrantee. Organizations receiving an
award under section 330(e) of the PHS
Act (i.e., health centers) directly or as
subgrantees of section 330(e) grant
funding.

(iii) Minimal administration fee. The
minimal administration fee includes
any dispensing fee, counseling costs,
and any other charges associated with
the patient receiving the medication.
The administration fee may not create a
barrier to low-income health center
patients accessing these drugs, and
health centers should make every
reasonable effort to keep the fee as low
as possible. Health centers may refer to
the Medicaid dispensing fee in their
state as a reference for minimal
administration fees. When there is a
separate fee associated with provision of
the pharmaceutical service, such as a
dispensing fee, health centers must
apply a sliding fee discount to that fee.

(iv) Individuals with low incomes.
Individuals and families with annual
incomes no greater than 350 percent of
the Federal Poverty Guidelines.

(v) High cost sharing requirement. A
cost sharing requirement that exceeds
twenty percent of the amount the health
center charges its patients for the drug
is a high cost sharing requirement. Cost
sharing refers to a patient’s out-of-
pocket costs, including, but not limited
to, deductibles, coinsurance, and
copayments, or similar charges.

(vi) High deductible. High deductible
refers to a deductible amount that is not
less than the amount required for a high
deductible health plan as defined in

section 223(c)(2)(A) of the Internal
Revenue Code, as implemented by the
Internal Revenue Service.

(vii) High unmet deductible. High
unmet deductible refers to the amount
a patient owes toward their high
deductible at any time during a plan
year in which the outstanding
deductible portion exceeds 20 percent
of the total deductible for the plan year.

(viii) Health insurance. Health
insurance refers to private insurance,
State and exchange plans, employer-
funded plans, and coverage under titles
XVIII, XIX, and XXI of the Social
Security Act.

(ix) “Patient.” an individual is not be
considered a “patient” of the health
center if the only health care service
received by the individual from the
health center is the dispensing of a drug
or drugs for subsequent self-
administration or administration in the
home setting.

[FR Doc. 2020-28483 Filed 12—-22-20; 8:45 am]
BILLING CODE 4165-15-P

SURFACE TRANSPORTATION BOARD

49 CFR Part 1002
[Docket No. EP 758]
Filing Fee Waiver Requests

AGENCY: Surface Transportation Board.
ACTION: Final rule.

SUMMARY: The Surface Transportation
Board (Board or STB) clarifies and
updates its rules regarding requests to
waive or reduce certain filing fees.
DATES: This rule is effective on January
22, 2021.

FOR FURTHER INFORMATION CONTACT:
Jonathon Binet at (202) 245-0368.
Assistance for the hearing impaired is
available through the Federal Relay
Service at (800) 877—8339.

SUPPLEMENTARY INFORMATION: The
Independent Offices Appropriations Act
(I0AA), codified at 31 U.S.C. 9701,
provides that each service of value
provided by an agency to a person
(except those on official business of the
U.S. Government) shall be self-
sustaining to the extent possible and,
accordingly, permits agencies to
establish fees for services provided by
the agency. The Office of Management
and Budget (OMB) subsequently
established a policy of full cost recovery
for government services under which
agencies must assess and collect user
fees. OMB Circular A-25, User Charges
(July 8, 1993). Under these authorities,
the Board’s predecessor—the Interstate
Commerce Commission (ICC)—adopted
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the fee structure at 49 CFR 1002.2 to
“cover all the [agency’s] expenses,
including administrative expenses.” See
Crystal City R.R.—Aban. Exemption—in
LaSalle, Zavala, & Dimmit Cntys., Tex.,
AB 427X et al., slip op. at 2 (ICC served
Aug. 22, 1995).

The Board’s regulations also provide
for waiver or reduction of filing fees in
certain limited circumstances. Under 49
CFR 1002.2(e)(1), the Board’s filing fees
generally are waived for filings made by
a federal government agency or a state
or local government entity.1
Additionally, in “‘extraordinary
situations,” a filing fee may be waived
or reduced if the applicant shows that
the waiver or reduction is in the best
interest of the public or that payment of
the fee would impose an undue
hardship on the requestor. 49 CFR
1002.2(e)(2)(ii).

In 2000, the Board issued a policy
statement that clarified its anticipated
approach to fee waivers in several
respects. Reguls. Governing Fees for
Serv. 5 S.T.B. 352 (2000). As relevant
here, the Board clarified that for state
and local government entities, fees
would be assessed pursuant to section
1002.2 ““to any entity (a state or local
governmental entity, a quasi-
governmental entity, or a government-
subsidized transportation company) that
owns or proposes to own a carrier, or
that is a shipper, and comes before the
Board in that capacity. . . . The fee
waiver will be available to a state or
local government entity that is not
acting in the capacity of a carrier or
shipper.” 5 S.T.B. at 355. The Board
also stated that “[f]ees will also be
assessed to quasi-governmental
corporations or government-subsidized
transportation companies for any filing
submitted for which there is a fee.” Id.

The Board has determined that it is
appropriate to clarify its regulations and
codify certain existing policies and
practices to promote transparency and
assist stakeholders who are considering
requesting a waiver or reduction of
filing fees. The Board will amend 49
CFR 1002.2(e)(1) to provide, consistent
with Regulations Governing Fees for
Services, that the fee waiver for
government entities is not available to
(1) quasi-governmental entities or
government-subsidized transportation
companies, or (2) any state and local

1For purposes of section 1002.2(e)(1), the phrases
“federal government agency” or ‘‘government
entity” do not include a quasi-governmental entity
or government-subsidized transportation company.
The Board has indicated that a quasi-governmental
entity can include a public service corporation. See
Reguls. Governing Fees for Servs. Performed in
Connection with Licensing & Related Servs.—Pol’y
Statement, 5 S.T.B. 352, 354-55 (2000).

government entity that is acting in the
capacity of a carrier or shipper, or any
such entity that owns or proposes to
own a carrier and is before the agency
in its proprietary role. As explained in
Regulations Governing Fees for Services,
when government entities are acting in
a commercial capacity, they should be
treated the same as any other entity that
acts in a commercial capacity for
purposes of fee waivers. 5 S.T.B. at 354—
55.2 This approach balances Congress’
policy that agencies provide services in
a manner that is “self-sustaining to the
extent possible” through collection of
fees, 31 U.S.C. 9701(a), with the
agency’s longstanding view that
government entities should not
generally be charged fees when the
benefits of their actions flow to the
general public. See 5 S.T.B. at 354-55.

The Board will also clarify in section
1002.2(e)(1) and (e)(2) how applicants
for fee waivers or reductions will be
notified of decisions on their requests,
consistent with the Board’s existing
practices. In certain circumstances
when a fee waiver request is granted
under section 1002.2(e)(1) during the
processing of the filing, the filing will be
stamped “Filing Fee Waived” and
posted in the public docket, and the
Board need not provide any further
notice to the applicant that the fee
waiver request was granted.3 In all other
circumstances, if a request for a fee
waiver or reduction is granted or denied
under either section 1002.2(e)(1) or
(e)(2), the Board, through the Chief of
the Section of Administration in the
Office of Proceedings, will notify the
applicant by letter.+

Additionally, the Board has held that
third parties lack any legal interest in,
and therefore cannot challenge or
appeal, the grant or denial of a fee
waiver or reduction request. Hartwell
First United Methodist Church—
Adverse Aban. & Discontinuance—
Great Walton R.R., AB 1242 (STB served
June 2, 2017). The Board will codify that
principle by amending 49 CFR 1002.2(e)
to provide that third-party appeals of fee

2The fee waiver for federal government agencies,
which is based on the IDAA’s waiver for persons
on official business of the United States
Government, will continue to apply. Reguls.
Governing Fees for Serv., 5 S.T.B. at 353.

3 This process is only used in limited
circumstances where it is clear that the government-
entity applicant qualifies for a waiver of the fee
(e.g., when a government entity requests to extend
a negotiating period under a notice of interim trail
use or abandonment).

4 Pursuant to 49 CFR 1104.12(d), service of
decisions and other Board issuances as appropriate
will be made by electronic means except in the case
of paper filers that have not consented to e-service,
in which case service upon that recipient will be
made by mail.

waiver or reduction decisions are not
permitted.

Finally, the Board will amend the
language in 49 CFR 1002.2(e) to
consistently refer to the entity seeking a
fee waiver or reduction as the “fee
waiver applicant.”

Administrative Procedure Act

Under the Administrative Procedure
Act (APA), the public generally may
participate in the promulgation of rules
through a notice and comment period.

5 U.S.C. 553(b) & (c). However, an
agency may publish “rules of agency
organization, procedure, or practice” in
final form without notice and comment.
See 5 U.S.C. 553(b)(3)(A). Because the
Board has determined that these
updates to its regulations relate to
agency organization, practice, and
procedure, the Board finds that notice
and public comment on these changes is
unnecessary.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, 5 U.S.C. 601-612, generally
requires an agency to prepare a
regulatory flexibility analysis of any
rules subject to notice-and-comment
rulemaking requirements, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Because the Board has determined that
notice and comment are not required
under the APA for these rulemakings,
the requirements of the RFA do not

apply.
Paperwork Reduction Act

These final rules do not require a new
or amended information collection
under the Paperwork Reduction Act of
1995, 44 U.S.C. 3501-3521.

Congressional Review Act

The Board has determined that this
action is not a rule as defined by the
Congressional Review Act, 5 U.S.C.
804(3).

List of Subjects in 49 CFR Part 1002

Administrative Practice and
procedure, Common carriers, Freedom
of information.

It is ordered:
1. The Board adopts the final rules as
set forth in this decision. Notice of the

adopted rules will be published in the
Federal Register.

2. This decision is effective on
January 22, 2021.

Decided: December 17, 2020.
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By the Board, Board Members Begeman,
Fuchs, and Oberman.
Jeffrey Herzig,
Clearance Clerk.

For the reasons set forth in the
preamble, the Surface Transportation
Board amends part 1002 of title 49,
chapter X, of the Code of Federal
Regulations as follows:

PART 1002—FEES

m 1. The authority citation for part 1002
continues to read as follows:

Authority: 5 U.S.C. 552(a)(4)(A), (a)(6)(B),
and 553; 31 U.S.C. 9701; and 49 U.S.C. 1321.

m 2. Amend § 1002.2 by revising
paragraphs (e)(1), (e)(2)(i), (ii), and (iii)
and adding paragraph (e)(3) to read as
follows:

§1002.2 Filing fees.
* * * * *

(e) * *x %

(1) Except as noted in this paragraph
(e)(1), filing fees are waived for an
application, petition, notice, tariff,
contract summary, or other document
that is filed by a federal government
agency or a state or local government
entity. A fee waiver is not available
under this paragraph for a quasi-
governmental entity or government-
subsidized transportation company. A
fee waiver is also not available to any
state or local government entity that is
acting in the capacity of a carrier or
shipper or that owns or proposes to own
a carrier and is before the agency in its
proprietary role.

(i) When to request. At the time that
a filing is submitted to the Board, the fee
waiver applicant may request a waiver
of the fee prescribed in this part. Such
request should be addressed to the
Chief, Section of Administration, Office
of Proceedings, Surface Transportation
Board.

(ii) Board action. The Board will
either stamp the relevant filing with the
notation “Filing Fee Waived,” or the fee
waiver applicant will be notified of the
decision to grant or deny the request for
waiver by the Chief, Section of

Administration, Office of Proceedings.
2) * *x %

(i) When to request. At the time that
a filing is submitted to the Board, the fee
waiver applicant may request a waiver
or reduction of the fee prescribed in this
part. Such request should be addressed
to the Chief, Section of Administration,
Office of Proceedings.

(ii) Basis. The fee waiver applicant
must show the waiver or reduction of
the fee is in the best interest of the
public, or that payment of the fee would
impose an undue hardship on the fee
waiver applicant.

(iii) Board action. The Chief, Section
of Administration, Office of Proceedings
will notify the fee waiver applicant of
the decision to grant or deny the request
for waiver or reduction.

(3) Review. No third-party appeals of
fee waiver or reduction decisions are
permitted.

* * * * *

[FR Doc. 202028408 Filed 12—22-20; 8:45 am]
BILLING CODE 4915-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 180117042-8884—-02; RTID
0648—-XA699]

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS is transferring 19.5
metric tons (mt) of Atlantic bluefin tuna
(BFT) from the 28.9-mt General category
December 2021 subquota to the January
through March 2021 subquota period.
This action is based on consideration of
the regulatory determination criteria
regarding inseason adjustments and
applies to Atlantic tunas General
category (commercial) permitted vessels
and Atlantic Highly Migratory Species
(HMS) Charter/Headboat category
vessels with a commercial sale
endorsement when fishing
commercially for BFT.

DATES: Effective January 1, 2021,
through March 31, 2021.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, sarah.mclaughlin@
lnoaa.gov] 978—281-9260, Nicholas
Velseboer, nicholas.velseboer@
noaa.gov) or Larry Redd, [larry.redd@
noaa.gov) 301-427-8503.
SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)

and as implemented by the United
States among the various domestic
fishing categories, per the allocations
established in the 2006 Consolidated
Atlantic HMS Fishery Management Plan
(2006 Consolidated HMS FMP) (71 FR
58058, October 2, 2006) and
amendments. NMFS is required under
ATCA and the Magnuson-Stevens Act to
provide U.S. fishing vessels with a
reasonable opportunity to harvest the
ICCAT-recommended quota.

The current baseline General and
Reserve category quotas are 555.7 mt
and 29.5 mt, respectively. See
§635.27(a). Each of the General category
time periods (January through March,
June through August, September,
October through November, and
December) is allocated a “subquota” or
portion of the annual General category
quota. The baseline subquotas for each
time period are as follows: 29.5 mt for
January through March; 277.9 mt for
June through August; 147.3 mt for
September; 72.2 mt for October through
November; and 28.9 mt for December.
Any unused General category quota
rolls forward from one time period to
the next and is available for use in
subsequent time periods.

Transfer of 19.5 mt From the December
2021 Subquota to the January Through
March 2021 Subquota

Under §635.27(a)(9), NMFS has the
authority to transfer quota among
fishing categories or subcategories, after
considering regulatory determination
criteria provided under § 635.27(a)(8).
NMFS has considered all of the relevant
determination criteria and their
applicability to this inseason quota
transfer. These considerations include,
but are not limited to, the following:

Regarding the usefulness of
information obtained from catches in
the particular category for biological
sampling and monitoring of the status of
the stock (§ 635.27(a)(8)(i)), biological
samples collected from BFT landed by
General category fishermen and
provided by BFT dealers provide
valuable data for ongoing scientific
studies of BFT age and growth,
migration, and reproductive status.
Additional opportunity to land BFT,
and potentially over a greater portion of
the January through March time period,
would support the continued collection
of a broad range of data for these studies
and for stock monitoring purposes.

NMFS also considered the catches of
the General category quota to date
(including in December 2020 and during
the winter fishery in the last several
years), and the likelihood of closure of
that segment of the fishery if no
adjustment is made (§ 635.27(a)(8)(ii)
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and (ix)). Without a quota transfer from
December 2021, the quota available for
the January through March period
would be 29.5 mt (5.3 percent of the
General category quota), and
participants would have to stop BFT
fishing activities once that amount is
met, while commercial-sized BFT may
remain available in the areas where
General category permitted vessels
operate. Transferring 19.5 mt of the
28.9-mt quota available for December
2021 (with 28.9 mt representing 5.2
percent of the General category quota)
would result in 49 mt (8.8 percent of the
General category quota) being available
for the January through March 2021
subquota period. This quota transfer
would provide additional opportunities
to harvest the U.S. BFT quota without
exceeding it, while preserving the
opportunity for General category
fishermen to participate in the winter
BFT fishery at both the beginning and
end of the calendar year.

Regarding the projected ability of the
vessels fishing under the particular
category quota (here, the General
category) to harvest the additional
amount of BFT quota transferred before
the end of the fishing year
(§635.27(a)(8)(iii)), NMFS considered
General category landings over the last
several years. Landings are highly
variable and depend on access to
commercial-sized BFT and fishing
conditions, among other factors. Any
unused General category quota from the
January through March subperiod that
remains as of March 31 will roll forward
to the next subperiod within the
calendar year (i.e., the June through
August time period). In early 2020,
NMEFS transferred 19.5 mt of quota from
the December 2020 subquota to the
January through March 2020 subquota
period, resulting in a subquota of 49 mt
for the January through March 2020
period and a subquota of 9.4 mt for the
December 2020 period (85 FR 17,
January 2, 2020). NMFS also made a
transfer of 51 mt from the Reserve to the
General category effective February 5,
2020, resulting in an adjusted subquota
of 100 mt for the January through March
2020 period (85 FR 6828, February 6,
2020), and closed the General category
fishery for the January through March
subquota period effective February 24
(85 FR 10993, February 26, 2020). Under
a one-fish General category daily
retention limit (i.e., of large medium or
giant BFT, measuring 73 inches (185
cm) curved fork length or greater)
effective January 1 through February 24,
a total of 124.1 mt were landed.

NMEF'S also considered the estimated
amounts by which quotas for other gear
categories of the fishery might be

exceeded (§ 635.27(a)(8)(iv)) and the
ability to account for all 2021 landings
and dead discards. In the last several
years, total U.S. BFT landings have been
below the available U.S. quota such that
the United States has carried forward
the maximum amount of underharvest
allowed by ICCAT from one year to the
next. NMFS will need to account for
2021 landings and dead discards within
the adjusted U.S. quota, consistent with
ICCAT recommendations, and
anticipates having sufficient quota to do
that. Thus, this quota transfer would
allow fishermen to take advantage of the
availability of fish on the fishing
grounds to the extent consistent with
the available amount of transferrable
quota and other management objectives,
while avoiding quota exceedance.

NMFS also considered the effects of
the adjustment on the BFT stock and the
effects of the transfer on accomplishing
the objectives of the 2006 Consolidated
HMS FMP (§635.27(a)(8)(v) and (vi)).
This transfer would be consistent with
the current quotas, which were
established and analyzed in the 2018
BFT quota final rule (83 FR 51391,
October 11, 2018), and with objectives
of the 2006 Consolidated HMS FMP and
amendments and is not expected to
negatively impact stock health or to
affect the stock in ways not already
analyzed in those documents. Another
principal consideration is the objective
of providing opportunities to harvest the
full annual U.S. BFT quota without
exceeding it based on the goals of the
2006 Consolidated HMS FMP and
amendments, including to achieve
optimum yield on a continuing basis
and to optimize the ability of all permit
categories to harvest their full BFT
quota allocations (related to
§635.27(a)(8)(x)). Specific to the
General category, this includes
providing opportunity equitably across
all time periods.

NMFS also anticipates that some
underharvest of the 2020 adjusted U.S.
BFT quota will be carried forward to
2021 and placed in the Reserve
category, in accordance with the
regulations. This, in addition to the fact
that any unused General category quota
will roll forward to the next subperiod
within the calendar year, as well as
NMFS'’ plan to actively manage the
subquotas to avoid any exceedances,
makes it likely that General category
quota will remain available through the
end of 2021 for December fishery
participants, even with the quota
transfer. NMFS also may choose to
transfer unused quota from the Reserve
or other categories, inseason, based on
consideration of the determination
criteria, as NMFS did for late 2020.

NMEFS anticipates that General category
participants in all areas and time
periods will have opportunities to
harvest the General category quota in
2021, through active inseason
management actions such as retention
limit adjustments and/or the timing of
quota transfers, as practicable.

Based on the considerations above,
NMEFS is transferring 19.5 mt of the
28.9-mt General category quota
allocated for the December 2021 period
to the January through March 2021
period, resulting in a subquota of 49 mt
for the January through March 2021
period and a subquota of 9.4 mt for the
December 2021 period.

Monitoring and Reporting

NMFS will continue to monitor the
BFT fishery closely. Dealers are required
to submit landings reports within 24
hours of a dealer receiving BFT. Late
reporting by dealers compromises
NMFS’ ability to timely implement
actions such as quota and retention
limit adjustment, as well as closures,
and may result in enforcement actions.
Additionally, and separate from the
dealer reporting requirement, General
and HMS Charter/Headboat category
vessel owners are required to report the
catch of all BFT retained or discarded
dead within 24 hours of the landing(s)
or end of each trip, by accessing
hmspermits.noaa.gov or by using the
HMS Catch Reporting app, or calling
(888) 872—8862 (Monday through Friday
from 8 a.m. until 4:30 p.m.).

Under § 635.23(a)(4), NMFS may
increase or decrease the daily retention
limit of large medium and giant BFT
over a range of zero to a maximum of
five per vessel based on consideration of
the relevant criteria provided under
§635.27(a)(8). However, at this time,
NMFS is maintaining the default daily
retention limit of one large medium or
giant BFT per vessel per day/trip
(§ 635.23(a)(2)) for the January through
March 2021 General category fishery.
Regardless of the duration of a fishing
trip, no more than a single day’s
retention limit may be possessed,
retained, or landed. For example (and
specific to the limit that will apply
beginning January 1, 2021), whether a
vessel fishing under the General
category limit takes a 2-day trip or
makes two trips in 1 day, the daily limit
of one fish may not be exceeded upon
landing. This General category retention
limit is effective in all areas, except for
the Gulf of Mexico, where NMFS
prohibits targeted fishing for BFT, and
applies to those vessels permitted in the
General category, as well as to those
HMS Charter/Headboat permitted
vessels with a commercial sale
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endorsement when fishing
commercially for BFT.

Depending on the level of fishing
effort and catch rates of BFT, NMFS
may determine that additional action
(e.g., quota adjustment, daily retention
limit adjustment, or closure) is
necessary to ensure available subquotas
are not exceeded or to enhance
scientific data collection from, and
fishing opportunities in, all geographic
areas. If needed, subsequent
adjustments will be published in the
Federal Register. As needed, NMFS will
close the General category fishery when
the adjusted January through March
period subquota has been reached. Even
if the adjusted subquota is not reached,
the General category fishery will close
automatically on March 31, 2021, and
will remain closed until it reopens on
June 1, 2021. Fishermen may call the
Atlantic Tunas Information Line at (978)
281-9260, or access
hmspermits.noaa.gov, for updates on
quota monitoring and inseason
adjustments.

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is consistent with
regulations at 50 CFR part 635, which
were issued pursuant to section 304(c)
of the Magnuson-Stevens Act and the
Atlantic Tunas Convention Act, and is
exempt from review under Executive
Order 12866.

The Assistant Administrator for
NMFS (AA) finds that it is impracticable
and contrary to the public interest to
provide prior notice of, and an
opportunity for public comment on, this
action for the following reasons:

The regulations implementing the
2006 Consolidated HMS FMP and
amendments provide for inseason quota
transfers to respond to the unpredictable
nature of BFT availability on the fishing
grounds, the migratory nature of this
species, and the regional variations in
the BFT fishery. Affording prior notice
and opportunity for public comment to
implement the quota transfer for the
January through March 2021 subquota
period is impracticable and contrary to
the public interest as NMFS could not
have proposed this action earlier, as it
needed to consider and respond to
updated landings data, including the
recently available December 2020 data,
in deciding to transfer a portion of the
December 2021 subquota to the January
through March 2021 subquota. If NMFS
was to offer a public comment period
now, after having appropriately
considered that data, it could preclude
fishermen from harvesting BFT that are
legally available consistent with all of

the regulatory criteria, and/or could
result in selection of a retention limit
inappropriately high for the amount of
quota available for the period. This
action does not raise conservation and
management concerns. Transferring
quota within the General category does
not affect the overall U.S. BFT quota,
and available data shows the adjustment
would have a minimal risk of exceeding
the ICCAT-allocated quota. NMFS notes
that the public had an opportunity to
comment on the underlying
rulemakings that established the U.S.
BFT quota and the inseason adjustment
criteria. For all of the above reasons,
there is good cause under 5 U.S.C.
553(d) to waive the 30-day delay in
effectiveness.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: December 17, 2020.
Jennifer M. Wallace,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 2020-28215 Filed 12-22-20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[[Docket No. 200221-0062]
RTID 0648-XA725

Fisheries of the Exclusive Economic
Zone Off Alaska; Inseason Adjustment
to the 2021 Gulf of Alaska Pollock and
Pacific Cod Total Allowable Catch
Amounts

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment; request for comments.

SUMMARY: NMFS is adjusting the 2021
total allowable catch (TAC) amounts for
the Gulf of Alaska (GOA) pollock and
Pacific cod fishery. This action is
necessary because NMFS has
determined these TACs are incorrectly
specified, and will ensure the GOA
pollock and Pacific cod TACs are the
appropriate amount based on the best
available scientific information for
pollock and Pacific cod in the GOA.
This action is consistent with the goals
and objectives of the Fishery
Management Plan for Groundfish of the
Gulf of Alaska.

DATES: Effective 0001 hours, Alaska
local time (A.l.t.), January 1, 2021, until

the effective date of the final 2021 and
2022 harvest specifications for GOA
groundfish, unless otherwise modified
or superseded through publication of a
notification in the Federal Register.

Comments must be received at the
following address no later than 4:30
p.m., A.lL.t,, January 7, 2021.
ADDRESSES: Submit your comments,
identified by NOAA-NMFS-2019-0102
by any of the following methods:

e Federal e-Rulemaking Portal: Go to
www.regulations.gov/

#!docketDetail: D=NOAA-NMFS-2019]
0102] click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Records. Mail comments to P.O. Box
21668, Juneau, AK 99802—-1668.

Instructions: NMFS may not consider
comments if they are sent by any other
method, to any other address or
individual, or received after the
comment period ends. All comments
received are a part of the public record,
and NMFS will post the comments for
public viewing on www.regulations.goy
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
(Council) under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The final 2020 and 2021 harvest
specifications for groundfish in the GOA
(85 FR 13802, March 10, 2020 and
revision to implement Amendment 109,
85 FR 74266, November 20, 2020) set
the 2021 pollock TAC at 119,239 metric
tons (mt) in the GOA. In December
2020, the Council recommended a 2021
pollock TAC of 113,227 mt for the GOA,
which is less than the 119,239 mt
established by the final 2020 and 2021
harvest specifications for groundfish in
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the GOA. The Council’s recommended
2021 TAG, and the area and seasonal
apportionments, is based on the Stock
Assessment and Fishery Evaluation
report (SAFE), dated November 2020.

The final 2020 and 2021 harvest
specifications for groundfish in the GOA
(85 FR 13802, March 10, 2020 and
revision to implement Amendment 109,
85 FR 74266, November 20, 2020) set
the 2021 Pacific cod TAC at 6,431 mt in
the GOA. In December 2020, the
Council recommended a 2021 Pacific
cod TAC of 17,321 mt for the GOA,
which is more than the 6,431 mt
established by the final 2020 and 2021
harvest specifications for groundfish in
the GOA. The Council’s recommended
2021 TAG, and the area and seasonal
apportionments, is based on the SAFE,
dated November 2020.

Steller sea lions occur in the same
location as the pollock and Pacific cod
fisheries and are listed as endangered
under the Endangered Species Act.
Pollock and Pacific cod are principal
prey species for Steller sea lions in the
GOA. The seasonal apportionment of
pollock and Pacific cod harvests are
necessary to ensure the groundfish
fisheries are not likely to cause jeopardy
of extinction or adverse modification of

critical habitat for Steller sea lions. The
regulations at § 679.20(a)(5)(iv) specify
how the pollock TAC will be
apportioned and the regulations at
§679.20(a)(6)(ii) and (a)(12)(i) specify
how the Pacific cod TAC will be
apportioned.

In accordance with §679.25(a)(1)(iii),
(a)(2)()(B), and (a)(2)(iv) the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that, based on the best
available scientific information for this
fishery, the current GOA pollock and
Pacific cod TACs are incorrectly
specified. Consequently, pursuant to
§679.25(a)(1)(iii), the Regional
Administrator is adjusting the 2021
GOA pollock TAC to 113,227 mt and the
2021 Pacific cod TAC to 17,321 mt.
Therefore, Tables 4 and 6 of the final
2020 and 2021 harvest specifications for
groundfish in the GOA (85 FR 13802,
March 10, 2020 and revision to
implement Amendment 109, 85 FR
74266, November 20, 2020) are revised
consistent with this adjustment.

NMFS published a final rule to
implement Amendment 109 to the FMP
(85 FR 38093, June 25, 2020). That rule
revised the pollock seasons in the GOA,
along with Pacific cod seasonal

allocations, for the Central and Western
Regulatory Areas of the GOA.
Amendment 109 modified the existing
annual pollock TAC allocation to two
equal seasonal allocations (50 percent of
TAC), rather than four equal seasonal
allocations (25 percent of TAC). The
pollock A and B seasons were combined
into a January 20 through May 31 A
season, and the pollock C and D seasons
were combined into a September 1
through November 1 B season.
Additionally, Amendment 109 revised
the Pacific cod TAC seasonal allocations
to the trawl catcher vessel sector by
increasing the A season allocation and
decreasing the B season allocation. The
revisions implemented by Amendment
109, which are effective January 1, 2021,
are incorporated into this inseason
adjustment.

Pursuant to §679.20(a)(5)(iv), Table 4
of the final 2020 and 2021 harvest
specifications for groundfish in the GOA
(85 FR 13802, March 10, 2020 and
revision to implement Amendment 109,
85 FR 74266, November 20, 2020) is
revised for the 2021 TAGs of pollock in
the Central and Western Regulatory
Area of the GOA.

TABLE 4—FINAL 2021 DISTRIBUTION OF POLLOCK IN THE WESTERN AND CENTRAL REGULATORY AREAS OF THE GULF OF
ALASKA; AREA APPORTIONMENTS; T AND SEASONAL ALLOWANCES OF ANNUAL TAC

[Values are rounded to the nearest metric ton and percentages are rounded to the nearest 0.01]

Shumigan Chirikof Kodiak
SeasonZ (area 610) (area 620) (area 630) Total?
A (January 20—May 371) ..o s 799 41,737 6,297 48,833
B (September 1-November 1) ... 17,677 13,133 18,023 48,833
ANNUAT TOTAL <.t e e eines 18,477 54,870 24,320 97,667

1 Area apportionments and seasonal allowances may not total precisely due to rounding.
2 As established by §679.23(d)(2)(i) through (ii), the A and B season allowances are available from January 20 through May 31 and Sep-
tember 1 through November 1, respectively. The amounts of pollock for processing by the inshore and offshore components are not shown in

this table.

3The West Yakutat and Southeast Outside District pollock TACs are not allocated by season and are not included in the total pollock TACs

shown in this table.

Pursuant to §679.20(a)(6)(ii) and
(a)(12)(i), Table 6 of the final 2020 and
2021 harvest specifications for

groundfish in the GOA (85 FR 13802,
March 10, 2020 and revision to
implement Amendment 109, 85 FR

74266, November 20, 2020) is revised
for the 2021 TACs of Pacific cod in the

GOA.

TABLE 6—FINAL 2021 SEASONAL APPORTIONMENTS AND ALLOCATION OF PACIFIC COD TOTAL ALLOWABLE CATCH (TAC)
AMOUNTS IN THE GOA; ALLOCATIONS IN THE WESTERN GOA AND CENTRAL GOA SECTORS, AND THE EASTERN
GOA INSHORE AND OFFSHORE PROCESSING COMPONENTS

[Values are rounded to the nearest metric ton]

A Season B Season
Annual
; Sector Sector
Regulatory area and sector allocation Seasonal Seasonal
t percentage of i percentage of i
(mt) annual non-jig a 0‘('\’”?8093 annual non-jig a 0‘('\’”?8093
Western GOA

Jig (8.5% Of TAC) oot 196 N/A 117 N/A 78
Hook-and-line CV ..o 76 0.70 38 0.70 38




83836

Federal Register/Vol. 85, No. 247/ Wednesday, December 23, 2020/Rules and Regulations

TABLE 6—FINAL 2021 SEASONAL APPORTIONMENTS AND ALLOCATION OF PACIFIC COD TOTAL ALLOWABLE CATCH (TAC)
AMOUNTS IN THE GOA; ALLOCATIONS IN THE WESTERN GOA AND CENTRAL GOA SECTORS, AND THE EASTERN
GOA INSHORE AND OFFSHORE PROCESSING COMPONENTS—Continued

[Values are rounded to the nearest metric ton]

A Season B Season
Annual
; Sector Sector
Regulatory area and sector allocation Seasonal Seasonal
percentage of percentage of
(mt) annual non-jig aIIO\(Nn?tr;ces annual non-jig aIIO\(Nn?tr;ces
Hook-and-line CP ........ccccveviiiieeee e 1,068 10.90 588 8.90 480
Trawl CV 2,071 31.54 1,701 10.70 370
Trawl CP 129 0.90 49 1.50 81
All Pot CV and Pot CP 2,050 19.80 1,068 18.20 982
TOAl oo 5,590 63.84 3,561 36.16 2,029
Central GOA
Jig (1.0% Of TAC) oviiiiiieeecieee e 102 N/A 61 N/A 41
Hook-and-line <50 CV .......ccccooiiiiiiiniinieeieeeecee e 1,481 9.32 945 5.29 536
Hook-and-line 250 CV ........ccccovviiiiienicceeeeee e 680 5.61 569 1.10 111
Hook-and-line CP ........cccciiiiiiieeeeee e, 518 4.1 416 1.00 101
Trawl CV T e 4,216 21.14 2,565 20.45 1,652
Trawl CP e 426 2.00 203 2.19 223
All Pot CV and Pot CP ....cooviiiiieeeeeeeeeeee 2,819 17.83 1,808 9.97 1,011
TOtAl oo 10,242 64.16 6,567 35.84 3,675
Eastern GOA ...t | eeeesreeeene s Inshore (90% of Annual TAC) Offshore (10% of Annual TAC)
1,489 | oo ‘ 1,340 | v 149

1Trawl catcher vessels participating in Rockfish Program cooperatives receive 3.81 percent, or 390 mt, of the annual Central GOA TAC (see
Table 28c to 50 CFR part 679), which is deducted from the Trawl CV B season allowance (see Table 12. Final 2021 Apportionments of Rockfish
Secondary Species in the Central GOA and Table 28c to 50 CFR part 679).

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent
NMFS from responding to the most

recent fisheries data in a timely fashion
and would allow for harvests that
exceed the appropriate allocation for
pollock and Pacific cod based on the
best scientific information available.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of December
16, 2020.

Without this inseason adjustment,
NMFS could not allow the fishery for
pollock, Atka mackerel, and Pacific cod
in the BSAI to be harvested in an

expedient manner and in accordance
with the regulatory schedule. Under
§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
January 7, 2021.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 17, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-28261 Filed 12-22-20; 8:45 am]
BILLING CODE 3510-22-P
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SMALL BUSINESS ADMINISTRATION

13 CFR Part 120
RIN 3245-AH29

Secondary Market Program—Proposed
Regulatory Changes

AGENCY: U.S. Small Business
Administration.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The U.S. Small Business
Administration (SBA or Agency) is
considering a change in the structure of
its secondary market 7(a) loan pool
security to better align the collateral and
cash flows to support the long-term
viability of the SBA secondary market
7(a) loan pooling program. Specifically,
SBA seeks public comment on the
alignment of cash flows between the
collateral (the guaranteed portion of 7(a)
loans) and the pool security (Pool
Certificate), the timely payment of
scheduled interest and actual principal,
and the publication of additional loan-
level disclosure. The Agency is also
seeking public comment on registering
such securities in book-entry form.
DATES: Comments must be received on
or before February 22, 2021.

ADDRESSES: You may submit comments,
identified by RIN 3245—-AH29, by any of
the following methods:

e Federal eRulemaking Portal:
|https://www.regulations.gov| Follow the
instructions for submitting comments.

e Mail/Hand Delivery/Courier: Peter
Meyers, Office of Capital Access, U.S.
Small Business Administration, 409
Third Street SW, 8th Floor, Washington,
DC 20416.

All comments will be posted on
lhttps://www.regulations.gov] If you wish
to submit confidential business
information (CBI) as defined in the User
Notice at |https://www.regulations.gov]
you must submit such information
either by mail to Peter Meyers, Office of
Capital Access, U.S. Small Business
Administration, 409 Third Street SW,
8th Floor, Washington, DC 20416, or by

email to [Peter.Mevyers@sba.gov)
Highlight the information that you
consider to be CBI and explain why you
believe SBA should hold this
information as confidential. SBA will
review your information and determine
whether it will make the information
public.

FOR FURTHER INFORMATION CONTACT:
Peter Meyers, Office of Capital Access,
U.S. Small Business Administration,
409 Third Street SW, 8th Floor,
Washington, DC 20416; (202) 527—-1253
or |Peter.Mevers@sba.gov]
SUPPLEMENTARY INFORMATION:

I. Background

The Secondary Markets Improvement
Act of 1984 (Pub. L. 98-352) authorized
SBA to establish a secondary market to
facilitate the pooling of the guaranteed
portion of 7(a) loans (underlying loans)
into securities (referred to as Pool
Certificates). The SBA secondary market
allows SBA Lenders to expand their
commitment to small businesses by
establishing a process for the sale and
pooling of SBA-guaranteed 7(a) loans
into securities, which enables SBA
Lenders to leverage their capital and
make more 7(a) loans. SBA Lenders may
sell SBA-guaranteed 7(a) loans to SBA-
approved Pool Assemblers, who
aggregate loans into SBA pools (the
underlying loans represent the collateral
for the pool). SBA then issues Pool
Certificates representing ownership of
all or a fractional undivided interest in
a part of those pools. SBA’s guarantee
on Pool Certificates is backed by the full
faith and credit of the United States.

Currently, investors receive a timely
payment guarantee of principal and
interest on Pool Certificates. However,
certain structural limitations of the
current pool security prevent the
instrument from performing like a pure
pass-through security. For example,
mismatches in cashflows between the
underlying loan collateral and the pool
security may result in the accumulation
of amortization excess in SBA’s Master
Reserve Fund (“MRF”’). Historically, the
program costs associated with
amortization excess (and the additional
coupon interest paid while the
amortization excess remains in the
MRF) has been absorbed by SBA.

Other U.S. government-backed
securities issued by government-
sponsored enterprises pass through all
prepayments to the security holder,

which keeps the cash flow from the
underlying loan collateral aligned with
the cash flow paid on the related
securities. Government-sponsored
enterprises also disclose a significant
amount of loan-level information which
provides investors with a better
understanding of underlying loan
collateral performance and may enhance
more accurate security pricing.

II. Current SBA Secondary Market 7(a)
Loan Pool Security

SBA’s current secondary market 7(a)
loan pool security provides for the
timely payment of principal and interest
each month. Full prepayments from the
underlying loans are passed through to
the Pool Certificate holders. Partial
prepayments greater than 20% of the
outstanding principal balance of the
loan at the time of prepayment are also
passed through to the Pool Certificate
holders. However, partial prepayments
that are 20% or less than the
outstanding principal balance of the
loan at the time of prepayment are held
in the MRF for future distribution.
While this current structure may protect
the Pool Certificate holder from some
prepayment risk, it can create
imbalances between the underlying
loans in the pool and the balance
outstanding on the related Pool
Certificates. SBA is seeking to eliminate
this imbalance through the creation of a
new SBA secondary market 7(a) loan
pool security that better aligns payments
in with payments out. SBA anticipates
that the proposed solution will reduce
the risk assumed by SBA for
administering the 7(a) loan pooling

rogram.

SBA believes that offering a 7(a) loan
pool security that is more similar to
those of other government-backed
enterprises will provide more consistent
long-term stability for pool security
payments, which will attract more
institutional investors. SBA also
believes that these changes will promote
a continued source of liquidity for SBA
Lenders that make 7(a) loans to small
businesses.

III. Proposed New SBA Secondary
Market 7(a) Loan Pool Security

A. Alignment of Cash Flows

SBA is considering the issuance of a
new modified pass-through pool
security that would better align the
actual monthly cash flows of the


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:Peter.Meyers@sba.gov
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underlying loans with the pool security.
The underlying loans are structured as
simple interest term loans that are
amortized over their respective loan
maturities. The allocation of principal
and interest on any given installment
payment is dependent on when the
payment is received relative to when it
is due. Accrued interest is paid up to
the date of receipt of payment, with all
remaining amounts applied to principal.
When the underlying loans are paid as
agreed according to their loan terms, the
scheduled principal received from
borrowers aligns with their respective
loan amortization schedules. However,
when borrower payments are late or
missed, the payment of all accrued
interest must be satisfied first before any
remaining amount is applied to the
principal outstanding. This can result in
reduced loan principal paid by the
borrower and, in some instances, no
payment of principal at all. SBA does
not require SBA Lenders, as loan
servicers, to advance principal
payments to make up for these
differences. Under this current
structure, the risk to SBA of supporting
a scheduled principal payment to Pool
Certificate holders is not sustainable
over the long-term.

The current SBA secondary market
7(a) loan pool security is further
complicated by underlying loan
prepayments. Scheduled pool principal
is paid to Pool Certificate holders based
on the outstanding pool principal
balance and the remaining months to
maturity of the pool. This can create a
difference between the remaining pool
principal balance outstanding and the
principal balance outstanding on the
underlying loans. Full prepayments
(which include voluntary prepayments
by borrowers and involuntary
prepayments resulting from SBA’s
payment on its guarantee on defaulted
7(a) loans) require a reconciliation of the
allocated principal paid to the pool
compared with the actual loan principal
received from the underlying loans.
This reconciliation may result in a
reduced amount of prepayment
principal paid to Pool Certificate
holders because portions of prepayment
principal may be needed to cover a
shortfall of principal collected on a
specific loan. Conversely, this
reconciliation may result in an
additional amount of prepayment
principal paid to Pool Certificate
holders due to actual loan principal
previously collected on a specific loan
but not yet distributed.

B. Timely Payment of Scheduled
Interest and Actual Principal

As a solution to the misalignment of
cash flows noted above, SBA is
proposing to restructure its 7(a) loan
pool security to provide for the timely
payment of scheduled interest and
actual principal received. SBA believes
that this form of a modified pass-
through security would remove
differences arising from scheduled
principal paid and actual principal
received and eliminate the
reconciliation and adjustment exercise
occurring on all principal prepayments.
Scheduled interest will be calculated
using a 30/360 accrual method (i.e.,
interest will be calculated on the basis
of a 360-day year consisting of twelve
30-day months). It is a much simpler
form of security and allows investors to
monitor pool prepayment speeds based
on the actual prepayment activity of the
underlying loans. SBA believes that this
will provide greater transparency to
market participants.

This structural change in the pool
security will bring SBA Pool Certificates
more in line with other U.S.
government-backed securities and may
be more marketable to potential
investors. SBA believes that passing all
prepayments through to the Pool
Certificate holder will promote greater
predictability of monthly cash flows.
This will keep the underlying loan
balances in sync with the related Pool
Certificate balances and will no longer
require the MRF to retain amortization
excess or make advances of pool
principal.

Implementing a more standardized set
of pool characteristics, such as requiring
the same underlying loan payment due
date and requiring ACH debits on
underlying loan payments will also
simplify the pooling process and create
a more viable program for the long-term.

C. Loan-Level Disclosure

In addition to the new features
described above, SBA is considering a
robust set of loan-level disclosures to
accompany the launch of a new pass-
through security. This data will provide
investors with greater insight on the
underlying loans and may help inform
more accurate pricing decisions. A new
disclosure portal could be launched to
provide historical and current loan-level
data as well as customizable reports.

D. Book Entry Registration

To further align a new pool security
with other U.S. government-backed
securities, SBA is proposing a book-
entry form of registration. This
electronic record of ownership will

allow the pool security to be traded or
transferred with greater ease than a
physical certificate.

IV. Request for Comment

SBA requests comments from the
public on the questions listed below.
The list of questions is meant to assist
in the formulation of public comments
and is not intended to restrict the issues
that may be addressed. Responders are
invited to comment on any or all
portions of this ANPRM.

A. Questions About the Alignment of
Cash Flows

1. What are the advantages or
disadvantages to SBA revising the
current method of administering loan
prepayments and other unscheduled
principal payments?

2. Are there benefits of knowing that
a pool’s underlying loan collateral
balance will be in sync with that pool’s
outstanding security balance?

3. What impact would this proposed
new security have on the SBA
secondary market 7(a) loan pooling
program?

4. What effect would the alignment of
cash flows have on the pricing of a
security?

B. Questions About the Timely Payment
of Scheduled Interest and Actual
Principal

1. What payment features are most
important when considering a new pool
security? Are there certain payment
features of the current Pool Certificate
that SBA should consider changing?

2. What effect would the timely
payment of scheduled interest and
actual principal have on the pricing of
a pool security?

C. Questions About Loan-Level
Disclosures

1. Will providing loan level
disclosures make the proposed pool
security more attractive to a larger
market?

2. Which loan-level attributes could
SBA provide that would be the most
beneficial?

3. What types of disclosures or reports
would be preferable with a new pool
security?

4. What is the preferred method of
receiving loan-level data and security-
level data? Would using a disclosure
portal to generate reports and download
data files be a helpful resource?

5. What features of a customer-facing
disclosure tool might increase
participation in the SBA secondary
market 7(a) loan pooling program?

6. What effect would the publication
of robust loan-level disclosures have on
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the pricing of the proposed pool
security?

D. Questions About Book-Entry
Registration

1. Currently, Pool Certificates are
registered in physical certificate form.
Would there be a benefit to the new
pool security being registered in book-
entry form? If so, what would those
benefits be?

2. What additional process or
technology changes would be needed to
support a book-entry security?

3. What effect would book-entry
registration have on the pricing of the
proposed pool security?

E. New SBA Secondary Market 7(a)
Loan Pool Security General Comments

SBA is seeking comments and
recommendations on changes to the
current pool security for the 7(a) loan
program to better align underlying loan
collateral and pool cash flows and to
sustain the long-term viability of the
7(a) loan pooling program. SBA also
requests comments on the proposed
cash flow alignment, the timely
payment of scheduled interest and
actual principal, loan-level disclosures,
and book-entry registration.

We value your comments and ask that
you provide a rationale for any
suggested changes or recommendations.

Jovita Carranza,

Administrator.

[FR Doc. 2020-28195 Filed 12—22—-20; 8:45 am]
BILLING CODE P

decommissioning of the Atikokan,
Ontario (ON), Canada, NDB navigation
aid (NAVAID), which provides
navigation guidance for V-242. The
Atikokan NDB is being decommissioned
as part of NAV CANADA’s NAVAID
Modernization Program.

DATES: Comments must be received on
or before February 8, 2021.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: (800)
647-5527, or (202) 366—9826. You must
identify FAA Docket No. FAA-2020—
1191 Airspace Docket No. 20-AGL—41
at the beginning of your comments. You
may also submit comments through the
internet at |https://www.regulations.gov|
FAA Order 7400.11E, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at |https://www.faa.gov/air |
traffic/publications/| For further
information, you can contact the Rules
and Regulations Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email:
edreg.legal@nara.goy or go to [https:/}

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-1191 Airspace
Docket No. 20-AGL—41]

RIN 2120-AA66

Proposed Revocation of VOR Federal
Airway V-242 Due to the Planned
Decommissioning of the Atikokan,
Ontario, Canada, Nondirectional Radio
Beacon (NDB) Navigation Aid

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
remove VHF Omnidirectional Range
(VOR) Federal airway V-242 in the
northcentral United States to reflect
changes being made by NAV CANADA
in Canadian airspace. The airway
removal is necessary due to the planned

www.archives.gov/federal-register/cfr/
ibr-locations.html|

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Rules and Regulations
Group, Office of Policy, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify the route structure as necessary
to preserve the safe and efficient flow of

air traffic within the National Airspace
System (NAS).

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2020-1191 Airspace Docket No. 20—
AGL~41) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the internet at
lhttps://www.regulations.govl

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2020-1191 Airspace
Docket No. 20-AGL—41.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified comment closing
date will be considered before taking
action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at |https://www.regulations.gov)
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at |https:/J
www.faa.gov/air_traffic/publications/
airspace_amendments/|

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
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normal business hours at the office of
the Operations Support Group, Central
Service Center, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11E, Airspace
Designations and Reporting Points,
dated July 21, 2020, and effective
September 15, 2020. FAA Order
7400.11E is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

Background

NAV CANADA, which operates
Canada’s civil air navigation service, is
continuing to implement various
changes to Canada’s instrument flight
rules (IFR) navigation infrastructure as
part of their NAVAID Modernization
Program to enhance the efficiency of
operations by taking advantage of
performance based navigation and
modern avionic capabilities. The
changes being implemented by NAV
CANADA occasionally affect parts of
U.S. VOR Federal airways that extend
across the U.S./Canada border into
Canadian airspace. As a result, the
removal of V-242 would mirror changes
that are planned to be made by NAV
CANADA on the Canadian side of the
border.

NAV CANADA is planning the
decommissioning of the Atikokan, ON,
Canada, NDB as part of their NAVAID
Modernization Program. With the
planned decommissioning of the
Atikokan NDB, the ground-based
NAVAID coverage in the area is
insufficient to enable the continuity of
V-242. As a result, V=242 would no
longer be supportable and would be
removed in its entirety.

To overcome the loss of the airway,
instrument flight rules (IFR) traffic
could use adjacent ATS routes,
including VOR Federal airways V-133,
V-300, and V-367, or request air traffic
control (ATC) radar vectors to fly
through or circumnavigate the affected
area. The International Falls, MN, VHF
Omni-directional Range/Distance
Measuring Equipment (VOR/DME)
NAVAID, which is currently the first
airway point on V-242, will also remain
in service and continue providing
positive course guidance and distance
measuring service to aircraft within 40
nautical miles of the NAVAID.
Additionally, IFR pilots equipped with

RNAV PBN capabilities would also be
able to navigate point to point using the
existing fixes that will remain in place
to support continued operations though
the affected area. Visual flight rules
(VFR) pilots who elect to navigate via
the airways through the affected area
could also take advantage of the
adjacent VOR Federal airways or ATC
services listed previously.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 to remove VOR Federal
airway V-242. The planned
decommissioning of the Atikokan, ON,
Canada, NDB has made this action
necessary. The proposed change is
outlined below.

V-242:V-242 currently extends
between the International Falls, MN,
VOR/DME and the Atikokan, ON,
Canada, NDB, excluding that airspace
within Canada. The FAA proposes to
remove the airway in its entirety.

VOR Federal airways are published in
paragraph 6010(a) of FAA Order
7400.11E, dated July 21, 2020, and
effective September 15, 2020, which is
incorporated by reference in 14 CFR
71.1. The ATS route listed in this
document would be subsequently
published in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and

Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6010(a) Domestic VOR Federal

Airways.
* * * * *

V-242 [Removed]

* * * * *

Issued in Washington, DC, on December
16, 2020.

George Gonzalez,

Acting Manager, Rules and Regulations
Group.

[FR Doc. 2020-28164 Filed 12-22-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Parts 1010, 1020, and 1022
RIN 1506—-AB47
Requirements for Certain Transactions

Involving Convertible Virtual Currency
or Digital Assets

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”’), Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: FinCEN is issuing this notice
of proposed rulemaking to seek public
comments on a proposal to require
banks and money service businesses
(“MSBs”’) to submit reports, keep
records, and verify the identity of
customers in relation to transactions
involving convertible virtual currency
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(“CVC”) or digital assets with legal
tender status (‘“‘legal tender digital
assets” or “LTDA”’) held in unhosted
wallets (as defined below), or held in
wallets hosted in a jurisdiction
identified by FinCEN. FinCEN is
proposing to adopt these requirements
pursuant to the Bank Secrecy Act
(“BSA”). To effectuate certain of these
proposed requirements, FinCEN
proposes to prescribe by regulation that
CVC and LTDA are “monetary
instruments” for purposes of the BSA.
However, FinCEN is not proposing to
modify the regulatory definition of
“monetary instruments” or otherwise
alter existing BSA regulatory
requirements applicable to “monetary
instruments” in FinCEN’s regulations,
including the existing currency
transaction reporting (“CTR”)
requirement and the existing
transportation of currency or monetary
instruments reporting requirement.
DATES: Written comments on this
proposed rule may be submitted on or
before January 4, 2021.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Federal E-rulemaking Portal:
www.regulations.gov| Follow the
instructions for submitting comments.
Refer to Docket Number FINCEN-2020—
0020 and the specific RIN number
1506—AB47 the comment applies to.

e Mail: Policy Division, Financial
Crimes Enforcement Network, P.O. Box
39, Vienna, VA 22183. Refer to Docket
Number FINCEN-2020-0020 and the
specific RIN number.

FOR FURTHER INFORMATION CONTACT: The
FinCEN Regulatory Support Section at
1-800—767-2825 or electronically at

SUPPLEMENTARY INFORMATION:

I. Executive Summary

Through this proposed rule, FinCEN
is seeking to address the illicit finance
threat created by one segment of the
CVC market and the anticipated growth
in LTDAs based on similar
technological principles. FinCEN
proposes to address this threat by
establishing a new reporting
requirement with respect to certain
transactions in CVC or LTDA, that is
similar to the existing currency
transaction reporting requirement, and
by establishing a new recordkeeping
requirement for certain CVC/LTDA
transactions, that is similar to the
recordkeeping and travel rule
regulations pertaining to funds transfers
and transmittals of funds.

FinCEN is providing a 15-day period
for public comments with respect to this

proposed rule. FinCEN has determined
that such a comment period is
appropriate for several reasons.!

First, FInCEN assesses that there are
significant national security imperatives
that necessitate an efficient process for
proposal and implementation of this
rule. As explained further below, U.S.
authorities have found that malign
actors are increasingly using CVC to
facilitate international terrorist
financing, weapons proliferation,
sanctions evasion, and transnational
money laundering, as well as to buy and
sell controlled substances, stolen and
fraudulent identification documents and
access devices, counterfeit goods,
malware and other computer hacking
tools, firearms, and toxic chemicals.2 In
addition, ransomware attacks and
associated demands for payment, which
are almost exclusively denominated in
CVG, are increasing in severity,3 and the

1 Although the formal comment period concludes
15 days after filing at the Federal Register, FinCEN
will endeavor to consider any material comments
received after the deadline as well.

2 See, e.g., United States. v. Cazes, No. 1:17CR—
00144, Indictment { 2 (E.D. Ca. filed June 1, 2017)
(alleging that ““AlphaBay [was] a dark-web
marketplace designed to enable users to buy and
sell illegal goods, including controlled substances,
stolen and fraudulent identification documents and
access devices, counterfeit goods, malware and
other computer hacking tools, firearms, and toxic
chemicals . . . AlphaBay required its users to
transact in digital currencies, including Bitcoin,
Monero, and Ethereum.”); Dep’t of the Treasury
Press Release—Remarks of Sigal Mandelker, Under
Secretary for Terrorism and Financial Intelligence
(May 13, 2019), |hitps://home.treasury.gov/news/

G?7 has specifically noted concern
regarding ransomware attacks ““in light
of malicious actors targeting critical
sectors amid the COVID-19
pandemic.” 4

Second, the new requirements
FinCEN is proposing to adopt represent
a targeted expansion of BSA reporting
and recordkeeping obligations, and
FinCEN has engaged with the
cryptocurrency industry on multiple
occasions on the AML risks presented in
the cryptocurrency space and carefully
considered information and feedback
received from industry participants.
These engagements have included a
FinCEN Exchange event in May 2019,
visits to cryptocurrency businesses in
California in February 2020, an industry
roundtable with the Secretary of the
Treasury in March 2020, and a FinCEN
Exchange event on cryptocurrency and
ransomware in November 2020. FinCEN
also has received outreach on unhosted
wallets in response to anticipated
FinCEN regulatory action, including
letters from CoinCenter, the Blockchain
Association, Blockchain.com, Global
Digital Asset & Cryptocurrency
Association, Circle, and the Association
for Digital Asset Markets.

Third, although FinCEN is publishing
this proposal in the Federal Record and
invites public comment, FinCEN has
noted that notice-and-comment
rulemaking requirements are
inapplicable because this proposal
involves a foreign affairs function of the

ress-releases/sm687} Press Release, Dep’t of
Justice, “Two Chinese Nationals Charged with
Laundering Over $100 Million in Cryptocurrency
from Exchange Hack” at pp. 1 (Mar. 2, 2020)
(“North Korea continues to attack the growing
worldwide ecosystem of virtual currency as a
means to bypass the sanctions imposed on it by the
United States and the United Nations Security
Council.”), lhttps://www.justice.gov/opa/pr/two-|

www.fincen.gov/sites/default/files/advisory/20201
10-01/Advisory% 20Ransomwar:
%20FINAL%20508.pdf] See also G7 Finance
Ministers and Central Bank Governors’ Statement
on Digital Payments, Ransomware Annex to G7
Statement (Oct. 13, 2020) (“[Ransomware] [a]ttacks
have intensified in the last two years|.]”), https:/]

Eome‘ treasury.gov/svstem/files/136/G7{
ansomware-Annex-10132020_Final.pdf]

-hinese-nationals-charged-laundering-over-100-
vulnerabilities of digital assets to securities fraud,
see SEC—Investor Alert: Ponzi Schemes Using
Virtual Currencies, SEC Pub. No. 153 (7/13),

ww.sec.gov/investor/alerts/ia

(accessed June 23, 2020);
CFTG—Investor Alert: Watch Out for Fraudulent
Digital Asset and “Crypto” Trading websites,

ttps://www.cftc.gov/LearnAndProtect|
AdvisoriesAndArticles/watch_out_for_digital
fraud.htm] (accessed Aug. 28, 2020); U.S. Dep’t of
Justice, “Report of the Attorney General’s Cyber-
Digital Task Force, Cryptocurrency: An
Enforcement Framework,” (Oct. 8, 2020),

3In 2019, ransomware demands reached $25
billion globally, and FinCEN observed an increase
in the average amount involved in ransomware
incidents of $280,000 from 2018 to 2019. See
Emsisoft, “Report: The Cost of Ransomware in
2020. A Country-by-Country Analysis” (Feb. 2020),
ttps://blog.emsisoft.com/en/35583/report-the-cost
of-ransomware-in-2020-a-country-by-count
lanalysis/ {accessed Dec. 1, 2020); FinCEN Advisory,

N—2020-A006, “Advisory on Ransomware and
the Use of the Financial System to Facilitate
Ransom Payments” (Oct. 2020),

4G7 Finance Ministers and Central Bank

Governors’ Statement on Digital Payments (Oct. 13,
2020), |https://home.treasury.gov/news/press-

eleases/sm1152) In ransomware attacks, victims
are often compelled to obtain and send CVC to an
account or address designated by the perpetrator of
the attack. This activity can occur through regulated
financial institutions. For example, across 2017 and
2018, FinCEN observed at least seventeen separate
transactions over $10,000 conducted between U.S.
financial institutions and unhosted wallets
affiliated with the Lazarus Group, a malign actor
engaged in efforts to steal and extort CVC as a
means of generating and laundering large amounts
of revenue for the North Korean regime. Generally,
FinCEN has observed that, following initial receipt
of the funds, the perpetrator may then engage in
multiple transactions between unhosted wallets
before exchanging the CVC for fiat currency. See
also Joe Tidy, “How hackers extorted $1.14m from
University of California, San Francisco,”” (June 29,
2020), https://www.bbc.com/news/technology
(detailing ransomware attack against
COVID-19 researchers); Dep’t of the Treasury Press
Release—Remarks of Sigal Mandelker, Under
Secretary for Terrorism and Financial Intelligence

(May 13, 2019), |https://home.treasury.gov/news/
press-releases/sm687
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United States and because “notice and
public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” ® The proposal
seeks to establish appropriate controls
to protect United States national
security from a variety of threats from
foreign nations and foreign actors,
including state-sponsored ransomware
and cybersecurity attacks, sanctions
evasion, and financing of global
terrorism, among others. Furthermore,
undue delay in the implementation of
the proposed rule would encourage
movement of unreported or unrecorded
assets implicated in illicit finance from
hosted wallets at financial institutions
to unhosted or otherwise covered
wallets, such as by moving CVC to
exchanges that do not comply with
AML/CFT requirements.

This section provides an overview of
the relevant technology and the
requirements of the proposed rule.

A. Technology Overview

CVC is a medium of exchange, such
as a cryptocurrency, that either has an
equivalent value as currency, or acts as
a substitute for currency, but lacks legal
tender status.® Blockchain-based types
of CVC (e.g., Bitcoin) are peer-to-peer
systems that allow any two parties to
transfer value directly with each other
without the need for a centralized
intermediary (e.g., a bank or MSB). As
a technical matter, blockchain-based
CVC generally consist of computers
operating the network software (nodes)
that enable, validate, and store
transaction records on a distributed
digital ledger (a blockchain). To transfer
an asset on a blockchain, a person enters
an alphanumeric code known only to
the transferor (a private key) into a
cryptographic hash function enabled by
the network software, which allows the
transferor to request that the network
software validate a new entry on the
ledger showing that control of an asset
has been assigned to the recipient.”

55 U.S.C. 533.

6 CVC is therefore a type of “‘value that substitutes
for currency.” See 31 CFR 1010.100(ff)(5)(i)(A). This
definition is consistent with the recent joint notice
of proposed rulemaking issued by FinCEN and the
Board of Governors of the Federal Reserve in
relation to the collection, recordkeeping, and
transmission requirements applicable to funds
transfers and transmittals of funds. See “Threshold
for the Requirement To Collect, Retain, and
Transmit Information on Funds Transfers and
Transmittals of Funds That Begin or End Outside
the United States, and Clarification of the
Requirement To Collect, Retain, and Transmit
Information on Transactions Involving Convertible
Virtual Currencies and Digital Assets With Legal
Tender Status,” 85 FR 68005, 68011 (Oct. 27, 2020)
(“Funds Transfer/Travel Rule NPRM”).

7 See Satoshi Nakamoto, “Bitcoin: A Peer-to-Peer

Electronic Cash System” (2008), |attps://bitcoin.org

Once the network software has
validated this transfer, the ledger is
altered and the recipient may transfer
the asset to another recipient using their
own private key.® Ledger entries are
cryptographically secured, and accounts
are identified on a blockchain by
alphanumeric “public keys”—not by the
owner’s name.

Some persons use the services of a
financial institution to acquire or
transact in CVC. For example, certain
financial institutions provide custody
services for their customers’ CVC in so-
called “hosted wallets.” In such
arrangements, a financial institution
may execute transactions on a
blockchain on behalf of a customer
using a private key controlled by the
financial institution. Other persons do
not use the services of a financial
institution, in which case they use the
private key controlling the CVC to
transact directly on a blockchain. Such
persons may store the private key in a
software program or written record,
often referred to as an ‘“unhosted
wallet.” Importantly, as described
below, financial institutions are subject
to certain BSA regulatory obligations
when providing CVC-related services,
including services involving hosted
wallets.? A person conducting a
transaction through an unhosted wallet
to purchase goods or services on their
own behalf is not a money transmitter.10

Blockchain-based CVC networks
present opportunities as well as risks.
The G7 Finance Ministers and Central
Bank Governors recently noted that
“[t]he widespread adoption of digital
payments [such as CVC] has the
potential to address frictions in existing
payment systems by improving access to
financial services, reducing
inefficiencies, and lowering costs.” 11 At
the same time, however, CVCs are used
in illicit financial activity that presents
substantial national security concerns.
Depending on the features of the
particular CVC and its network, a CVC’s
global reach can enable the rapid
transfer of significant value with only

Chamber of Digital Commerce,
“Legislator’s Toolkit for Blockchain Technology”

(Dec. 2018), hitps:/]

igitalchamber.s3.amazonaws.com/State-Workin

roup-Toolkit_Final_12.4.1.pd|

8]1d.

9Financial institutions that use unhosted wallets
but that still conduct money transmission activities
on behalf of third parties, such as peer-to-peer
exchangers, are money transmitters. FinCEN
Guidance—Application of FinCEN’s Regulations to
Certain Business Models Involving Convertible
Virtual Currencies at pp. 14-15 (May 9, 2019)
(“FinCEN 2019 CVC Guidance”).

10]d. at 16.

11 G7 Finance Ministers and Central Bank
Governors’ Statement on Digital Payments (Oct. 13,
2020).

anonymized or pseudonymized
information about the transaction
recorded, making it easier for malign
actors to engage in illicit financial
activity without detection or
traceability.12 Specifically, illicit
finance risks involving CVC are
enhanced by the capacity of users to
engage with the CVC through unhosted
wallets or wallets hosted by a foreign
financial institution not subject to
effective anti-money laundering
regulation (an “otherwise covered
wallet”). In such cases, there may be
gaps in the recordkeeping and reporting
regime with respect to financial
transactions, which malign actors may
seek to exploit.

Determining the true amount of illicit
activity that is conducted in
cryptocurrency is challenging. One
industry estimate is that approximately
1% of overall market transaction
volume, or $10 billion, in CVC activity
conducted globally in 2019 was illicit.13
This figure, however, may
underestimate such illicit activity.
Despite significant underreporting due
to compliance challenges in parts of the
CVC sector, in 2019, FinCEN received
approximately $119 billion in
suspicious activity reporting associated
with CVC activity taking place wholly
or in substantial part in the United
States.14 By industry measures, this
would equate to approximately 11.9%
of total CVC market activity being
relevant to a possible violation of law or
regulation.15 U.S. authorities have
found that malign actors have used CVC
to facilitate international terrorist
financing, weapons proliferation,
sanctions evasion, and transnational
money laundering, as well as to buy and
sell controlled substances, stolen and
fraudulent identification documents and
access devices, counterfeit goods,
malware and other computer hacking
tools, firearms, and toxic chemicals.1® In

127U.S. Dep’t of Justice, “Report of the Attorney
General’s Cyber-Digital Task Force, Cryptocurrency:
An Enforcement Framework,” (Oct. 8, 2020),
https://www.justice.gov/ag/page/file/1326061]
download]|

13 See Chainalysis, “2020 Crypto Crime Report,”
(Jan. 2020), |https://go.chainalysis.com/2020-Crypto]
Crime-Report.html|

14 A significant majority of this $119 billion
related to suspicious activity that took place before
2019 based on subsequent lookbacks. FinCEN
anticipates that in the future it will receive
additional suspicious activity reporting for activity
that took place in 2019 but that has not yet been
recognized as suspicious.

15FinCEN emphasizes that suspicious activity is
not a clear indication of a crime but is activity that
is potentially illicit. See 31 CFR 1020.320, 1022.320
(laying out the standards for suspicious activity).

16 See, e.g., United States. v. Cazes, No. 1:17CR—
00144, Indictment { 2 (E.D. Ca. filed June 1, 2017)
(alleging that “AlphaBay [was] a dark-web
marketplace designed to enable users to buy and
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addition, ransomware attacks and
associated demands for payment, which
are almost exclusively denominated in
CVG, have increased in severity,17 and
the G7 has specifically noted concern
regarding ransomware attacks ““in light
of malicious actors targeting critical
sectors amid the COVID-19

pandemic.” 18

sell illegal goods, including controlled substances,
stolen and fraudulent identification documents and
access devices, counterfeit goods, malware and
other computer hacking tools, firearms, and toxic
chemicals . . . AlphaBay required its users to
transact in digital currencies, including Bitcoin,
Monero, and Ethereum.”); Dep’t of the Treasury
Press Release—Remarks of Sigal Mandelker, Under
Secretary for Terrorism and Financial Intelligence
(May 13, 2019), |https://home.treasury.gov/news/
[press-releases/sm687] Press Release, Dep’t of

Justice, “Two Chinese Nationals Charged with

Laundering Over $100 Million in Cryptocurrency
from Exchange Hack’ at pp. 1 (Mar. 2, 2020)
(“North Korea continues to attack the growing
worldwide ecosystem of virtual currency as a
means to bypass the sanctions imposed on it by the
Unlted States and the Unlted Nations Security

vulnerabilities of digital assets to securities fraud,
see SEC—Investor Alert: Ponzi Schemes Using
Virtual Currencies, SEC Pub. No. 153 (7/13),
m.sec.gov/inVestor/a]erts/ia

Wirtualcurrencies.pdf (accessed June 23, 2020);
CFTC—Investor Alert: Watch Out for Fraudulent

Digital Asset and “Crypto” Trading websites,
ttps://www.cftc.gov/LearnAndProtect]

AdvisoriesAndArticles/watch_out_for_digital |
fraud.htm] (accessed Aug. 28, 2020).

17In 2019, ransomware demands reached $25
billion globally, and FinCEN observed an increase
in the average amount involved in ransomware
incidents of $280,000 from 2018 to 2019. See
Emsisoft, “Report: The Cost of Ransomware in
2020. A Country-by-Country Analysis” (Feb. 2020)
https://blog.emsisoft.com/en/35583/report-the-cost
of-ransomware-in-. -a-country-by-country-
analysis/ (accessed Dec. 1, 2020); FinCEN Advisory,
FIN-2020-A006, “Advisory on Ransomware and
the Use of the Financial System to Facilitate

Ministers and Central Bank Governors’ Statement
on Digital Payments, Ransomware Annex to G7
Statement (Oct. 13, 2020) (“[Ransomware] [a]ttacks
have intensified in the last two years|.]”), https:/]
Eome.treasurv.zov svstem/files/136/G7]
ansomware-Annex-10132020_Final.pdf]

18 G7 Finance Ministers and Central Bank
Governors’ Statement on Digital Payments (Oct. 13,
2020), |https://home.treasury.gov/news/press-|
teleases sm1 152] In ransomware attacks, victims
are often compelled to obtain and send CVC to an
account or address designated by the perpetrator of
the attack. This activity can occur through regulated
financial institutions. For example, across 2017 and
2018, FinCEN observed at least seventeen separate
transactions over $10,000 conducted between U.S.
financial institutions and unhosted wallets
affiliated with the Lazarus Group, a malign actor
engaged in efforts to steal and extort CVC as a
means of generating and laundering large amounts
of revenue for the North Korean regime. Generally,
FinCEN has observed that, following initial receipt
of the funds, the perpetrator may then engage in
multiple transactions between unhosted wallets
before exchanging the CVC for fiat currency. See
also Joe Tidy, “How hackers extorted $1.14m from
University of California, San Francisco,” (June 29,

Some types of CVC pose particularly
severe illicit finance challenges.
Anonymity-enhanced cryptocurrency
(““AEC”) protocols have the effect of
limiting the ability of investigators or
other parties to follow transaction flows
on their distributed public ledgers,
unlike other types of CVC that allow a
bank or MSB to identify the full
transaction history of the CVC or LTDA
value involved in the transaction (i.e.
the entire transaction history of the
value from the transaction block it was
mined). Though relatively small in
comparison to more established CVC
networks, AECs have a well-
documented connection to illicit
activity. For example, AECs were used
to launder Bitcoins paid to the wallet
used in the Wannacry ransomware
attack. AECs are accepted on various
darknet marketplaces and the largest
cryptocurrency mining malware
networks continue to mine Monero, a
type of AEC. Other innovations in
distributed ledger technology designed
to address transaction scalability, such
as so-called Layer 2 solutions, together
with AEC protocols represent an overall
trend towards less transparency. These
technology features are readily
transferable to existing systems through
protocol upgrades or system forks, i.e.
the development of a new blockchain
from an existing blockchain.1?

B. Rule Overview

This proposed rule would adopt
recordkeeping, verification, and
reporting requirements for certain
deposits, withdrawals, exchanges, or
other payments or transfers of CVC or
LTDA by, through, or to a bank or
MSB 20 that involve an unhosted or
otherwise covered wallet. FinCEN is
proposing to define otherwise covered

2020), lhttps://www.bbc.com/news/technolog

(detailing ransomware attack against

COVID-19 researchers); Dep’t of the Treasury Press

Release—Remarks of Sigal Mandelker, Under

Secretary for Terrorism and Financial Intelligence

(May 13, 2019), |https://home.treasury.gov/news,
ress-releases/sm687.

19 Cf. Financial Action Task Force, ‘“12-Month
Review of the Revised FATF Standards on Virtual
Assets and Virtual Asset Service Providers” (June
2020) (“The ML/TF [Money Laundering/Terror
Finance] risks of virtual assets are more difficult to
address and mitigate once the products are
launched. Their cross-border nature can present
difficulties for enforcement if AML/CFT is not
considered from the start. Hence, it is very
important for jurisdictions to analyse and address
risk in a forward-looking manner and ensure that
they have all the necessary tools and authorities in

place before thev are needed.”), [attp://www. 7-‘at7-

20 FinCEN requests comment on whether to
expand the requirements of the proposed rule to
other types of financial institutions, such as broker-
dealers.

wallets as those wallets that are held at
a financial institution that is not subject
to the BSA and is located in a foreign
jurisdiction identified by FinCEN on a
List of Foreign Jurisdictions Subject to
31 CFR 1010.316 Reporting and 31 CFR
1010.410(g) Recordkeeping (the
“Foreign Jurisdictions List”’). Initially,
FinCEN is proposing that the Foreign
Jurisdictions List be comprised of
jurisdictions designated by FinCEN as
jurisdictions of primary money
laundering concern (i.e. Burma, Iran,
and North Korea).

First, this proposed rule would
require banks and MSBs to file a report
with FinCEN containing certain
information related to a customer’s CVC
or LTDA transaction and counterparty
(including name and physical address),
and to verify the identity of their
customer, if a counterparty to the
transaction is using an unhosted or
otherwise covered wallet and the
transaction is greater than $10,000 (or
the transaction is one of multiple CVC
transactions involving such
counterparty wallets and the customer
flowing through the bank or MSB within
a 24-hour period that aggregate to value
in or value out of greater than $10,000).
Second, this proposed rule would
require banks and MSBs to keep records
of a customer’s CVC or LTDA
transaction and counterparty, including
verifying the identity of their customer,
if a counterparty is using an unhosted
or otherwise covered wallet and the
transaction is greater than $3,000.

II. Background

A. Risks of Unhosted and Otherwise
Covered Wallets Versus Hosted Wallets

CVC wallets are interfaces for storing
and transferring CVC.21 There are two
wallet types: “hosted wallets” and
“unhosted wallets.”” The ability to
transact in CVC using unhosted or
otherwise covered wallets, and the
possibility that there will be a similar
ability to transact in LTDA using
unhosted or otherwise wallets, increases
risks related to AML and combatting the
financing of terrorism (“CFT”’).

Hosted wallets are provided by
account-based money transmitters that
receive, store, and transmit CVC on
behalf of their accountholders. Such
entities generally interact with their
customers through websites or mobile
applications. In this business model, the
money transmitter (i.e., the hosted
wallet provider) is the host, the account
is the wallet, and the accountholder is
the wallet owner. Banks can also be

21FinCEN 2019 CVC Guidance at pp. 15-16.
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hosted wallet providers.22 Money
transmitters doing business in whole or
substantial part in the United States, as
well as banks within the United States,
that are hosted wallet providers are
subject to the BSA and must comply
with AML/CFT program requirements,
including by conducting customer due
diligence with respect to accountholders
and reporting suspicious activity.

By contrast, the term unhosted wallet
describes when a financial institution is
not required to conduct transactions
from the wallet (for example, when an
owner has the private key controlling
the cryptocurrency wallet and uses it to
execute transactions involving the
wallet on the owner’s own behalf).
Users of unhosted wallets interact with
a virtual currency system directly and
have independent control over the
transmission of the value. When such a
person conducts a transaction to
purchase goods or services on the
person’s own behalf, they are not a
money transmitter and are not subject to
BSA requirements applicable to
financial institutions.23 Additionally,
because such transactions do not
necessarily involve a regulated financial
intermediary on at least one side of the
transaction, they may never be
scrutinized pursuant to any AML/CFT
program.

The Treasury Department has
previously noted that “[a]lnonymity in

22 Since the FinCEN 2019 CVC Guidance, certain
BSA-regulated banks have obtained authorization to
custody CVC through hosted wallets. For example,
on July 22, 2020, the Office of the Comptroller of
the Gurrency (“OCC”) concluded that a national
bank or federal savings association may provide
cryptocurrency custody services on behalf of
customers (the “OCC Custody Guidance”). Office of
the Gomptroller of the Currency, Interpretive Letter
#1170 at pp. 1, 9 (July 22, 2020),
.occ.gov/topics/charters-and-licensing
OCC Custody Guidance notes that demand for
cryptocurrency custody services has grown for
several reasons, including that (i) access to
cryptocurrency value is lost when an owner loses
its cryptographic private key; (ii) banks may offer
more secure storage than other existing options; and
(iii) some investors may wish to manage
cryptocurrency on behalf of customers and use
national banks as custodians for the managed
assets. Id. at pp. 4-5. The OCC Custody Guidance
notes that as part of the custody services they
provide, national banks and federal savings
associations may include services such as
facilitating the customer’s cryptocurrency and fiat
currency exchange transactions, transaction
settlement, trade execution, recording keeping,
valuation, tax services, reporting, or other
appropriate services. Id. at pp. 8 n.39, 9. Similarly,
some state-chartered banks are also authorized to
custody CVC in hosted wallets. For example, in
2019 Wyoming created a new class of financial
institutions, Special Purpose Depository
Institutions, or SPDIs. See H.B. 74, 65th Wyo. Leg.,
1st Sess. (as amended) (2019). The SPDI bank
charter permits an SPDI to engage in a range of
services, including custodial services and trade
execution related to digital assets.

23 FinCEN 2019 CVC Guidance at pp. 16.

The

transactions and funds transfers is the
main risk that facilitates money
laundering.” 24 The Financial Action
Task Force (“FATF”’) 25 has similarly
observed that the extent to which
anonymous peer-to-peer permit
transactions via unhosted wallets,
without involvement of a virtual asset
service provider or a financial
institution, is a key potential AML/CFT
risk in some CVC systems.26 FATF
members have specifically observed that
unregulated peer-to-peer transactions
“could present a leak in tracing illicit
flows of virtual assets,” particularly if
one or more blockchain-based CVC
networks were to reach global scale.2?
Importantly, as explained below, while
data contained on some blockchains are
open to public inspection and can be
used by authorities to attempt to trace
illicit activity, FinCEN believes that this
data does not sufficiently mitigate the
risks of unhosted and otherwise covered
wallets.28

24Dep’t of the Treasury, National Money
Laundering Risk Assessment at pp. 4 (2018),
ttps://home.treasury.gov/system/files/136,
018NMLRA_12-18.pd
25 The FATF is an international, inter-
governmental task force whose purpose is the
development and promotion of international
standards and the effective implementation of legal,
regulatory, and operational measures to combat
money laundering, terrorist financing, the financing
of proliferation, and other related threats to the
integrity of the international financial system.
26 FATF Report to the G20 Finance Ministers and

2712-Month Review of the Revised FATF
Standards on Virtual Assets and Virtual Asset

ww.fatf-gafi.org/media/fatf/docume
ecommendations/12-Month-Review-Revised-FATF-

Standards-Virtual-Assets-VASPS.pdf] The FATF
has also encouraged government authorities to
address potential risks posed by disintermediated
(i.e., peer-to-peer) transactions in a proactive
manner, as they deem appropriate. Id. at pp. 7. The
FATF noted that jurisdictions have a range of
national-level tools to mitigate, to some extent, the
risks posed by anonymous peer-to-peer transactions
if national authorities consider the ML/TF risk to
be unacceptably high. This includes banning or
denying licensing of platforms if they allow
unhosted wallet transfers, introducing transactional
or volume limits on peer-to-peer transactions, or
mandating that transactions occur with the use of

a VASP or financial institutions. Id. at pp. 15.

28 The risk profile of wallets hosted by foreign
financial institutions located in certain jurisdictions
that do not have an effective AML regime resembles
the risk profile of unhosted wallets. The reason
transactions involving hosted wallets present lower
illicit finance risk in jurisdictions with an effective
AML regime is because of the role that
intermediaries in such jurisdictions play in
preventing money laundering by applying a variety
of controls, such as due diligence, transaction
monitoring, and suspicious activity reporting.
Financial institutions subject to effective regulation
are also obligated to cooperate with lawful
investigations. In jurisdictions in which financial
institutions are allowed to turn a blind eye to, or
even purposefully facilitate, money laundering,

B. Limitations of Current Tools To
Mitigate the AML/CFT Risks of CVC

In certain circumstances, investigators
may be able to analyze blockchain data
to identify illicit activity.2? While such
analytic techniques can be used to
combat illicit finance, they are not a
panacea. Blockchain analysis can be
rendered less effective by a number of
factors, including the scale of a
blockchain network, the extent of peer-
to-peer activity (i.e., transactions
between unhosted wallets), the use of
anonymizing technologies to obscure
transaction information, and a lack of
information concerning the identity of
transferors and recipients in particular
transactions. Additionally, several types
of AEC (e.g., Monero, Zcash, Dash,
Komodo, and Beam) are increasing in
popularity and employ various
technologies that inhibit investigators’
ability both to identify transaction
activity using blockchain data and to
attribute this activity to illicit activity
conducted by natural persons.3°

Regulations under the BSA already
require filing CTRs for transactions
involving or aggregating to more than
$10,000 in currency or monetary
instruments as defined in 31 CFR
1010.100(dd). Such CTRs provide
valuable information that helps
investigators identify bulk cash
smuggling, structuring, and other large-
scale money laundering efforts, among
other activity, even when the customer
is not complicit in the overall money
laundering scheme.3? This proposed
rule would similarly provide greater
insight into transacting parties with a
nexus to one or more potentially illicit
transactions:

¢ First, the proposed rule would
require that banks and MSBs identify
and verify hosted wallet customers who
engage in transactions with unhosted or
otherwise covered wallet counterparties
when those customers conduct
transactions above the equivalent of
$3,000 in CVC or LTDA with an
unhosted or otherwise covered wallet

there is no basis to conclude that intermediation
reduces illicit finance risk. The reporting,
recordkeeping, and verification requirements of this
proposed rule would apply to transactions with
wallets hosted in jurisdictions listed on the Foreign
Jurisdictions List.

29D.Y. Huang et al., “Tracking Ransomware End-
to-end,” 2018 IEEE Symposium on Security and
Privacy (SP), San Francisco, CA, 2018, pp. 618-631,
doi: 10.1109/SP.2018.00047.

30 See “What is Monero (XMR)?”’ ttps:/]
web.getmonero.org/get-started/what-is-moneroj
(accessed Dec. 1, 2020).

31 Other types of reports required under the BSA,
including suspicious activity reports, are also
critical to law enforcement. The reporting
requirements of this proposed rule are a virtual
currency analogue to the CTR reporting
requirement.
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counterparty (with reporting required
for transactions over $10,000), and that
banks and MSBs collect certain
information (i.e. name and physical
address) concerning the customer’s
counterparties.32

¢ Second, the proposed rule would
cause banks and MSBs to generate
reports containing the transaction hash
and identity of persons holding wallets
engaging with unhosted or otherwise
covered wallets engaging in transactions
across multiple financial institutions.

e Third, the proposed rule would
create a new prohibition on
structuring—i.e., engaging in
transactions in a manner to avoid
reporting requirement—applicable to
virtual currency transactions.
Structuring is a method used by some
malign actors to avoid detection by law
enforcement of their illicit activities.

In this notice, FinCEN is seeking
comment on the potential effects of this
proposed rule on activity through
financial intermediaries that are subject
to the BSA or to AML/CFT regulations
in a foreign jurisdiction.

C. Legal Framework

1. The Bank Secrecy Act

The Currency and Foreign
Transactions Reporting Act of 1970, as
amended by the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001
(“USA PATRIOT Act”) (Pub. L. 107-56)
and other legislation, is the legislative
framework commonly referred to as the
BSA. The Secretary of the Treasury
(“Secretary’’) has delegated to the
Director of FinCEN (“Director”) the
authority to implement, administer, and
enforce compliance with the BSA and
associated regulations.33

Pursuant to this authority, FinCEN
may require financial institutions to
keep records and file reports that the
Director determines have a high degree
of usefulness in criminal, tax, or
regulatory investigations or proceedings,
or in intelligence or counterintelligence
matters to protect against international
terrorism.34 Regulations implementing
Title I of the BSA appear at 31 CFR
chapter X.35

32 FinCEN recognizes that persons engaged in
illicit finance will likely attempt to use falsified
credentials and other types of schemes to evade the
requirement to report their true identities. However,
banks and MSBs develop solutions to try to ferret
out such abuse, not only for AML purposes but also
to avoid being defrauded by illicit actors
themselves. Furthermore, such efforts can generate
valuable leads through suspicious activity reports.

33 Treasury Order 180-01 (Jan. 14, 2020).

3431 U.S.C. 5311.

35 Treasury Order 18001 (Jan. 14, 2020).

Specifically, under 12 U.S.C.
1829b(b)(1), where the Secretary
determines that the maintenance of
appropriate types of records and other
evidence by insured depository
institutions has a high degree of
usefulness in criminal, tax, or regulatory
investigations or proceedings, the
Secretary has the authority to prescribe
regulations to carry out the purposes of
this section. Similarly, under 12 U.S.C.
1953, the Secretary is authorized to
promulgate recordkeeping requirements
for uninsured banks and uninsured
financial institutions, to include MSBs.

Under 31 U.S.C. 5313, the Secretary is
authorized to require financial
institutions to report currency
transactions, or transactions involving
other monetary instruments as the
Secretary prescribes. These reports may
be required on transactions in an
amount, denomination, or amount and
denomination, or under circumstances
the Secretary prescribes by regulation.
Reports must be filed at the time and in
the way the Secretary prescribes. The
BSA defines the term “monetary
instruments” to include, among other
things, “United States coins and
currency . . .[and] as the Secretary may
prescribe by regulation, coins and
currency of a foreign country, travelers’
checks, bearer negotiable instruments,
bearer investment securities, bearer
securities, stock on which title is passed
on delivery, and similar
material. . . .”36 The term “monetary
instruments” is also defined for the
purposes of FinCEN’s regulations in 31
CFR chapter X at 31 CFR
1010.100(dd).37

Under 31 U.S.C. 5318(a)(2), the
general powers of the Secretary
pursuant to the BSA include the ability
to require a class of domestic financial
institutions to ““maintain appropriate
procedures to ensure compliance with
[subchapter 53 of title 31 of the U.S.
Code] and regulations prescribed under
[such] subchapter or to guard against
money laundering.” 38

3631 U.S.C. 5312(a)(3).

37 This proposed rule would not modify the
regulatory definition of “monetary instruments” at
31 CFR 1010.100(dd), although it would prescribe
that CVC and LTDA are ‘“‘monetary instruments”
pursuant to 31 U.S.C. 5313 for the purposes of the
issuance of the proposed reporting requirement
added at 31 CFR 1010.316.

38 The proposed rule relies on authority under 31
U.S.C. 5313 and 5318(a)(2) to extend several
existing requirements that apply to the current
requirement to file currency transaction reports to
the new requirement to file transaction reports
related to transactions in CVC or LTDA. It also
relies on the authority of 31 U.S.C. 5318(a)(2) for
the promulgation of the recordkeeping requirements
on wallets held by foreign financial institutions in
jurisdictions identified by FinCEN.

2. Implementation of the BSA With
Respect to Persons Dealing in CVC

Under FinCEN’s regulations found at
31 CFR chapter X, banks and MSBs are
subject to a number of requirements
under the BSA, including requirements
to maintain an AML/CFT program and
to report suspicious activity to
FinCEN.39 Specifically, banks and MSBs
are required to have an AML/CFT
program that includes, at a minimum,
(1) internal controls to assure ongoing
compliance; (2) independent testing for
compliance to be conducted by internal
personnel or by an outside party; (3)
designation of an individual or
individuals responsible for coordinating
and monitoring day-to-day compliance;
and (4) training and education for
appropriate personnel.40 Banks are also
required to maintain appropriate risk-
based procedures for conducting
customer due diligence and a customer
identification program (‘“CIP”) as part of
their AML/CFT program.4! The BSA
and its implementing regulations also
require banks and MSBs to file CTRs
and suspicious activity reports
(“SARs”). Financial institutions are
required to file SARs to report any
transaction that the financial institution
“knows, suspects, or has reason to
suspect” is suspicious, if the transaction
is conducted or attempted by, at, or
through the institution, and the
transaction involves or aggregates to at
least $5,000 in funds or other assets in
the case of banks, and at least $2,000 in
funds or other assets in the case of
MSBs. 42

Many of the BSA requirements that
apply to banks and MSBs are applicable
to their transactions in CVC or LTDA.43
For instance, financial institutions are
required to address the risks of such
transactions as part of their AML/CFT
programs, file CTRs where appropriate
(such as where a person uses a
reportable amount of currency to
purchase CVC or LTDA), and report
suspicious activity related to such
transactions to FinCEN.

39 See, e.g., 31 CFR 1020.210, 1020.320, 1022.210,
1022.320.

4031 CFR 1020.210, 1022.210.

4131 CFR 1020.210(b)(5), 1020.220,
1022.210(d)(1).

4231 CFR 1020.320, 1022.320.

43 FinCEN guidance makes clear that CVC is a
type of “value that substitutes for currency.” See,
e.g., FinCEN Guidance—Application of FinCEN’s
Regulations to Persons Administering, Exchanging,
or Using Virtual Currencies at pp. 3-5 (Mar. 18,
2013) (“FinCEN 2013 CVC Guidance”); FinCEN
2019 CVC Guidance at pp. 7. While LTDA does, by
definition, have legal tender status, it does not meet
the definition of currency in 31 CFR 1010.100 as
it is not coin or paper money. Thus, like CVC,
LTDA is also value that substitutes for currency.
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FinCEN'’s guidance also states that
financial institutions are subject to the
collection, recordkeeping, and
transmittal requirements applicable to
transmittals of funds with respect to
transactions in CVC or LTDA.44 A notice
of proposed rulemaking recently
published by FinCEN and the Board of
Governors of the Federal Reserve
System proposes regulatory
amendments to these same rules to
clarify that they apply to transactions in
CVC or LTDA, and also to lower the
monetary threshold triggering the rules
for certain transactions (the “Funds
Transfer/Funds Travel Rule NPRM”’).45
Under the collection and recordkeeping
aspect of these rules, banks and
nonbank financial institutions are
required to collect and retain
information related to transmittals of
funds in amounts of $3,000 or more.46
Furthermore, the transmittal aspect of
these rules requires financial
institutions to transmit certain
information required to be collected by
the funds recordkeeping rule to other
banks or nonbank financial institutions
participating in the transmittal.4”

3. CTR Reporting Obligations

The existing regulations that
implement the CTR reporting
requirement are found at several
sections of 31 CFR chapter X. The basic
reporting requirement is found at 31
CFR 1010.311, and applies generally to
all financial institutions as defined by
FinCEN’s regulations. Individual
regulatory parts also refer back to 31
CFR 1010.311, such as in the regulatory
parts that apply to banks and MSBs.48
Timing, procedural, and recordkeeping
requirements related to the CTR
reporting requirement are found at 31
CFR 1010.306(a)(1)—(3) and (d)—(e).
Identification verification and
recordkeeping requirements applicable
to transactions requiring a CTR are
found at 31 CFR 1010.312 and are
referenced in other regulatory parts.49
Aggregation requirements that require
financial institutions to aggregate across
multiple branches and transactions for
the purposes of determining whether

44 See FinCEN 2019 CVC Guidance at pp. 11-12.

45 Funds Transfer/Travel Rule NPRM at pp.
68005—-06.

46 See 31 CFR 1010.410(e) (non-bank financial
institutions); 31 CFR 1020.410(a) (banks). Among
the information that must be collected and retained
is (a) name and address of the transmittor; (b) the
amount of the transmittal order; (c) the execution
date of the transmittal order; (d) any payment
instructions received from the transmittor with the
transmittal order; and (e) the identity of recipient’s
financial institution.

47 See 31 CFR 1010.410(f).

48 See, e.g., 31 CFR 1020.311, 1022.311.

49 See, e.g., 31 CFR 1020.312, 1022.312.

the CTR reporting requirement’s
monetary threshold is satisfied are
found at 31 CFR 1010.313 and are
referenced in other regulatory parts.5°
Anti-structuring rules that apply to
transactions in currency reporting
requirements are found at 31 CFR
1010.314 and are referenced in other
regulatory parts.5! An exemption that
applies to non-bank financial
institutions obligations under the CTR
reporting requirement is found at 31
CFR 1010.315 and is also referenced in
other regulatory parts.52 Finally, banks
are subject to specific statutory
exemptions from the CTR reporting
requirement as incorporated into
FinCEN’s regulations at 31 CFR
1020.315; the mandatory and
discretionary statutory exemptions these
regulations implement are found at 31
U.S.C. 5313(d) and (e), respectively.

III. Proposed Reporting Requirement
for Transactions Involving CVC or
LTDA

A. Expansion of the BSA Definition of
“Monetary Instruments”

This proposed rule would add a
determination at 31 CFR 1010.316(a), a
new section this proposed rule would
add, that CVC and LTDA are ‘“‘monetary
instruments” for the purposes of 31
U.S.C. 5313. Section 5313 authorizes the
Secretary to issue reporting
requirements in relation to “transactions
for the payment, receipt, or transfer of
United States coins or currency (or other
monetary instruments the Secretary of
the Treasury prescribes)” (emphasis
added). The BSA defines ‘“‘monetary
instruments” to include, among other
things, “United States coins and
currency’’ and ‘‘as the Secretary may
prescribe by regulation, coins and
currency of a foreign country, travelers’
checks, bearer negotiable instruments,
bearer investment securities, bearer
securities, stock on which title is passed
on delivery, and similar material[.]” 53

CVC and LTDA are ‘“‘similar material”
to “coins and currency of a foreign
country, travelers’ checks, bearer
negotiable instruments, bearer
investment securities, bearer securities,
[and] stock on which title is passed on
delivery . . . .” 5% The six specific
instruments included in 31 U.S.C.
5312(a)(3)(B) each represent material
that can serve as a substitute for U.S.
coins and currency, or in other words,
function as money. Like currency itself,
negotiable instruments and instruments

50 See, e.g., 31 CFR 1020.313, 1022.313.
51 See, e.g., 31 CFR 1020.314, 1022.314.
52 See, e.g., 31 CFR 1022.315.

5331 U.S.C. 5312(a)(3).

5431 U.S.C. 5312(a)(3)(B).

in bearer form are commodified so that
they can serve monetary functions, such
as by acting as a medium of exchange,

a store of value, or a unit of account.
CVC similarly functions as a
commodified unit of exchange and a
substitute for coins and currency.

For purposes of the BSA, a salient
characteristic shared by the six specific
instruments included in 31 U.S.C.
5312(a)(3)(B) is not the right to an
underlying asset, but rather that title to
the asset passes upon delivery, that is,
whoever possess the instrument is
considered its owner.5° With respect to
CVC and LTDA, the holder of the
private key related to any such CVC or
LTDA has control over that CVC or
LTDA. That private key grants the
holder the ability and blockchain-based
authority to transfer the CVC or LTDA.56
In essence, ownership of CVC and
LTDA passes upon delivery similar to
the instruments described in 31 U.S.C.
5312(a)(3)(B).

As the note to the proposed
determination at 31 CFR 1010.316(a)
makes clear, however, that proposed
determination is not intended to affect
the regulatory definition of “‘monetary
instruments” at 31 CFR 1010.100(dd), or
the use of that regulatory definition
elsewhere in FinCEN’s regulations,
including in relation to the CTR
reporting requirement at 31 CFR
1010.311 and the transportation of
currency or monetary instruments
reporting requirement at 31 CFR
1010.340.57

B. Scope of the Reporting Requirement

The proposed reporting requirement
would apply to transactions involving
CVC or LTDA between a bank’s or
MSB’s hosted wallet customer and an
unhosted or otherwise covered wallet.
This proposed rule would apply an
aggregation requirement, similar to the
CTR aggregation requirement, to the
proposed reporting requirement for
transactions involving CVC or LTDA.

55 Some CVCs, such as stablecoins, may be
redeemable for an underlying asset.

56 See, e.g., Satoshi Nakamoto, Bitcoin: A Peer-to-
Peer Electronic Cash System, available at |ttps:/}
bitcoin.org/bitcoin.pdf (“Each owner transfers the
coin to the next by digitally signing a hash of the
previous transaction and the public key of the next
owner and adding these to the end of the coin. A
payee can verify the signatures to verify the chain
of ownership.”) (accessed December 5, 2020).

57 Nor is this proposed regulatory determination
intended to have any impact on the definition of
“currency” in 31 CFR 1010.100(m). Furthermore,
nothing in this proposal is intended to constitute
a determination that any CVC or LTDA that is
within the regulatory definition of “monetary
instruments” at 31 U.S.C. 5312(a)(3) is currency for
the purposes of the federal securities laws, 15
U.S.C. 78c¢(47), or the federal derivatives laws, 7
U.S.C. 1-26, and the regulations promulgated
thereunder.
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However, only CVC or LTDA
transactions would need to be
aggregated together for the purposes of
the proposed reporting requirement; a
report would not be required when the
total value of a person’s CVC or LTDA
transactions plus the person’s currency
transactions in a 24-hour period is
greater than $10,000 in value, as
determined by the financial institution
based on the value at the time of each
transaction, but the total value of the
person’s CVC or LTDA transactions
alone is not greater than $10,000 in
value, as determined by the financial
institution based on the value at the
time of each transaction.>8

FinCEN is proposing an exemption to
the reporting requirement that would
make this requirement inapplicable to
transactions between hosted wallets
held at financial institutions subject to
the BSA. FinCEN is also proposing to
extend this exemption to CVC or LTDA
transactions where the counterparty
wallet is hosted by a foreign financial
institution, except for a foreign financial
institution in a jurisdiction listed on the
Foreign Jurisdictions List, which
FinCEN is proposing to establish.
Initially, the Foreign Jurisdictions List
would be comprised of jurisdictions
designated by FinCEN as jurisdictions of
primary money laundering concern (i.e.
Burma, Iran, and North Korea), but
could in the future be expanded to
include jurisdictions that are identified
to have significant deficiencies in their
regulation of CVC or LTDA such that the
application of this proposed rule’s
recordkeeping and reporting
requirements would be appropriate.

C. Comparison to the CTR Reporting
Requirements and Consideration of
Extension of Current CTR Exemptions to
the Proposed CVC/LTDA Transaction
Reporting Requirement

Similar to the CTR reporting
requirement, this proposed rule would
require reporting of transactions in CVC
or LTDA that aggregate to greater than
$10,000 in one day. Substantive
exemptions to the CTR reporting
requirement can be found at 31 CFR
1010.315 and 1020.315. The exemption
at 31 CFR 1010.315 exempts a non-bank
financial institution (including an MSB)
from the obligation to file a report
otherwise required by 31 CFR 1010.311

58 As noted previously, the changes this proposed
rule would make are not intended to modify the
CTR reporting requirement. Consistent with this
intention, the proposed rule would make no change
to the CTR aggregation requirements; the value of
a person’s CVC or LTDA transactions is not relevant
to the determination of whether the person’s
currency transactions in aggregate require the filing
of a CTR.

with respect to a transaction in currency
between the institution and a
commercial bank. This proposed rule
would not extend this exemption to the
reporting requirement proposed to be
added at 31 CFR 1010.316(b) related to
CVC/LTDA transactions between a
bank’s or MSB’s hosted wallet customer
and an unhosted or otherwise covered
wallet. FinCEN is not proposing
extending this exemption because
unhosted and otherwise covered wallets
would generally not involve a U.S.
commercial bank. FinCEN has requested
comment, however, on whether these
exemptions should be extended with
respect to the proposed CVC/LTDA
transaction reporting requirement.

The current exemptions to the CTR
reporting requirement for banks at 31
CFR 1020.315 are based in the
mandatory and discretionary statutory
exemptions to reporting requirements
imposed on banks pursuant to 31 U.S.C.
5313(d) and (e), respectively. The two
sections below consider those
exemptions in turn.

1. Application of Mandatory
Exemptions to 31 U.S.C. 5313 Reporting
Requirements to the Proposed CVC/
LTDA Transaction Reporting
Requirement

31 U.S.C. 5313(d) mandates that the
Secretary exempt “depository
institutions”—which include the banks
on which the proposed CVC/LTDA
transaction reporting requirement
would be imposed—from reporting
requirements imposed pursuant to 31
U.S.C. 5313(a) with respect to
transactions between the depository
institution and: (a) Another depository
institution; (b) a department or agency
of the United States, any State, or any
political subdivision of any State; (c)
any entity established under the laws of
the United States, any State, or any
political subdivision of any State, or
under an interstate compact between
two or more States, which exercises
governmental authority on behalf of the
United States or any such State or
political subdivision; or (d) any
business or category of business the
reports on which have little or no value
for law enforcement purposes.

FinCEN believes these mandatory
statutory exemptions are likely to be of
limited practical relevance with respect
to the proposed reporting requirement
because of the limited likelihood that
the types of institutions covered by
these mandatory statutory exemptions
would maintain unhosted or otherwise
covered wallets. Nevertheless, FinCEN
is proposing to apply the mandatory
statutory exemptions to the proposed
CVC/LTDA transaction reporting

requirement. At this time, however,
FinCEN is not proposing to determine
that there is any business or category of
business for which the reports on CVC
or LTDA would have little or no value
for law enforcement purposes.5?

2. Consideration of Applying the
Discretionary Exemptions to 31 U.S.C.
5313 Reporting Requirements to the
Proposed CVC/LTDA Transaction
Reporting Requirement

31 U.S.C. 5313(e) states that the
Secretary may exempt a depository
institution from the reporting
requirements of subsection (a) with
respect to transactions between the
depository institution and a qualified
business customer of the institution on
the basis of information submitted to the
Secretary by the institution in
accordance with procedures which the
Secretary shall establish. FinCEN’s
regulations incorporate this provision
by including as “exempt persons’’ two
categories of entities that are not within
the mandatory exemptions of 31 U.S.C.
5313(d),%0 and then requiring that banks
file a notice to FinCEN with respect to
such persons prior to applying the
exemption to discontinue the filing of
CTRs.61

The discretionary exemptions that
FinCEN has adopted relate to U.S.
businesses with transaction accounts
that frequently engage in transactions
greater than $10,000, and certain payroll
account customers.®2 Neither of these
discretionary categories appear likely to
be counterparties to transactions
between banks’ hosted wallet customers
and unhosted or otherwise covered
wallets. Therefore, FinCEN is not
proposing to extend these provisions to
the proposed CVC/LTDA transaction
reporting requirement. FinCEN has
requested comment on the exemptions
it should apply.

59 FinCEN is therefore not extending the
exemptions at 31 CFR 1020.315(b)(4)—(5) to the
proposed CVC/LTDA transaction reporting
requirement. 31 CFR 1020.315(b)(4)—(5) were
promulgated to implement the mandatory reporting
exemptions of 31 U.S.C. 5313(d) with respect to
transactions in currency. “Amendment to the Bank
Secrecy Act Regulations—Exemptions From the
Requirement To Report Transactions in Currency”
62 FR 47141, 47142 (Sept. 8, 1997).

60 See 31 CFR 1020.315(b)(6)—(7).

61 See 31 CFR 1020.315(c)(1).

62 See 31 CFR 1020.315(b)(6)—(7).
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IV. Proposed Recordkeeping,
Verification, and Other Procedural
Requirements on Transactions
Involving CVC or LTDA

A. Recordkeeping, Verification, and
Other Procedural Requirements Related
to the Proposed CVC/LTDA Transaction
Reporting Requirement

As noted above in Section II.C.3, the
basic CTR reporting requirement at 31
CFR 1010.311 is complemented by
identification verification,
recordkeeping, and procedural
requirements, and other provisions
found in other sections of 31 CFR
chapter X. In particular, with respect to
transactions for which a CTR must be
filed, financial institutions must comply
with the following related requirements:

e Pursuant to 31 CFR 1010.312,
financial institutions must verify and
record the identity of the individual
presenting the transaction, as well as
record the identity, account number,
and the social security or taxpayer
identification number, if any, of any
person or entity on whose behalf such
transaction is to be effected. The
regulation also lays out specific
requirements for verification.

e Pursuant to 31 CFR 1010.306(a)(1),
a CTR must be filed within 15 days
following the date of the reportable
transaction.

e Pursuant to 31 CFR 1010.306(a)(2),
a CTR must be retained for five years
from the date of the report.

e Pursuant to 31 CFR 1010.306(a)(3),
a CTR must be filed with FinCEN,
unless otherwise specified.

e Pursuant to 31 CFR 1010.306(d), a
CTR must be filed on a form prescribed
by the Secretary. Pursuant to 31 CFR
1010.306(e), the CTR form may be
obtained from the BSA E-Filing System.

e Pursuant to 31 CFR 1010.314,
structuring transactions to evade the
CTR reporting requirement is
prohibited.

This proposed rule would amend
these requirements. Specifically, the
procedural and anti-structuring rules are
proposed to be amended in a
straightforward manner by adding to
their scope the proposed reporting
requirement at 31 CFR 1010.316. The
identity verification and recordkeeping
requirements are proposed to be
amended to apply a new verification
requirement to a financial institution’s
hosted wallet customer, and to require
the collection of the name and physical
address of the customer’s counterparty,
when engaging in a transaction
reportable pursuant to the proposed
CVC/LTDA transaction reporting
requirement.

B. Recordkeeping and Verification
Requirements Distinct From the
Proposed CVC/LTDA Transaction
Reporting Requirement

This proposed rule would add a new
recordkeeping requirement at 31 CFR
1010.410(g) requiring banks and MSBs
to keep records and verify the identity
of their hosted wallet customers, when
those customers engage in transactions
with unhosted or otherwise covered
wallets with a value of more than
$3,000. With respect to the verification
requirement for recordkeeping, the
proposed rule would allow for methods
analogous to those permitted for
verification of hosted wallet customers
in relation to transactions subject to the
proposed CVC/LTDA transaction
reporting requirement. The proposed
recordkeeping requirement would not
apply to transactions between hosted
wallets (except for otherwise covered
wallets).

FinCEN is proposing to establish this
recordkeeping and verification
requirement pursuant to 12 U.S.C.
1829b(b)(1) and 12 U.S.C. 1953, which
authorize the Secretary to adopt
recordkeeping requirements for banks
and MSBs that have a high degree of
usefulness in criminal, tax, or regulatory
investigations or proceedings, as well as
31 U.S.C. 5318(a), which authorizes the
Secretary to require domestic banks and
MSBs to maintain appropriate
procedures to ensure compliance with
subchapter 53 of title 31 of the U.S.
Code and regulations prescribed
thereunder or to guard against money
laundering. As a result, the statutory
exemptions of 31 U.S.C. 5313 covering
transactions between depository
institutions and certain other entities do
not apply to these proposed
requirements.

V. Section-by-Section Analysis

A. Expansion of the Definition of
“Monetary Instruments”

As described in Section III.B, the
proposed rule would add a new
provision at 31 CFR 1010.316(a) that
includes a determination that CVC and
LTDA are ‘“‘monetary instruments” for
the purposes of 31 U.S.C. 5313. This
determination provides a basis for the
proposed CVC/LTDA transaction
reporting requirement proposed to be
added at 31 CFR 1010.316(b).63

6331 CFR 1010.316(c) provides definitions for
CVC and LTDA. As noted previously, CVC is
defined consistently with the proposed definition
in FinCEN and the Board of Governors of the
Federal Reserve Board’s recent Funds Transfer/
Travel Rule NPRM. See 85 FR 68005, 68011 (Oct.
27, 2020). LTDA is defined for the first time to be
any type of digital asset issued by the United States

This proposed determination is not
intended to impact the regulatory
definition of “monetary instruments’ at
31 CFR 1010.100(dd), nor that
regulatory definition’s use elsewhere in
FinCEN’s regulations, including in
relation to the currency transaction
reporting requirement at 31 CFR
1010.311, and the transportation of
currency or monetary instruments
reporting requirement at 31 CFR
1010.340.

B. Reporting Requirements on CVC and
LTDA Transactions With Unhosted or
Otherwise Covered Wallets

This notice proposes a new reporting
requirement at 31 CFR 1010.316(b). This
would require banks and MSBs to file a
report similar to the CTR for
transactions between their customers’
CVC or LTDA hosted wallets and
unhosted or otherwise covered wallets,
either as senders or recipients. This
reporting requirement would apply even
if the user of the unhosted or otherwise
covered wallet is the customer for
which the financial institution holds a
hosted wallet.

To maintain consistency with the CTR
form, this proposed rule would require
CVC and LTDA transaction reporting at
a threshold of $10,000 in value, as
determined by the financial institution
based on the prevailing exchange rate at
the time of the transaction.®* FinCEN
plans to issue a reporting form similar
to but distinct from the CTR reporting
form that will require the reporting of
information on the filer, transaction,
hosted wallet customer, and each
counterparty.

The proposed rule would add
aggregation requirements similar to
those that apply to the requirement to
file CTRs. Specifically, the proposed
aggregation provision at 31 CFR
1010.313(c) would require that banks
and MSBs, in calculating whether the
$10,000 threshold has been met, treat
multiple CVC and LTDA transactions as
a single transaction if the bank or MSB
has knowledge that they are by or on
behalf of any person and result in value
in or value out of CVC or LTDA above
the threshold of $10,000 during a 24-
hour period. This 24-hour period begins
from the first unreported transaction.65

or any other country that is designated as legal
tender by the issuing country and accepted as a
medium of exchange in the country of issuance.

64 The term “prevailing exchange rate” means a
rate reasonably reflective of a fair market rate of
exchange available to the public for the CVC/LTDA
at the time of the transaction. Financial institutions
would be required to document their method for
determining the prevailing exchange rate.

65 For example, if three $6,000 transactions with
unhosted wallets are initiated by a MSB’s hosted
wallet customer at 7:00 a.m. on Tuesday, 7:00 p.m.
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The aggregation provisions would not
require that CVC/LTDA transactions be
aggregated with currency transactions
for the purposes of either the CTR
reporting requirement threshold or the
CVC/LTDA transaction reporting
requirement threshold.

Because a bank or MSB may provide
CVC or LTDA hosting through distinct
corporate structures and from different
physical locations than it provides
traditional financial services, proposed
31 CFR 1010.313(c) makes clear that, for
purposes of aggregation with respect to
the CVG/LTDA transaction reporting
requirement, a bank or MSB must
include all of its offices and records,
wherever they may be located.
Additionally, under this proposed rule,
foreign-located MSBs must comply with
the proposed CVC/LTDA transaction
reporting requirement, and this related
aggregation requirement, with respect to
their activities in the United States.56

With respect to counterparty
information that would be required to
be reported pursuant to 31 CFR
1010.316(b), the proposed rule would
require the reporting of certain
identifying information including, at a
minimum, the name and physical
address of each counterparty. Consistent
with their AML/CFT programs, under
the proposed rule, banks and MSBs
would continue to follow risk-based
procedures to determine whether to
obtain additional information about
their customer’s counterparties or take
steps to confirm the accuracy of
counterparty information.

The proposed 31 CFR 1010.316 would
exempt from required reporting those
transactions that are between a filer’s
hosted wallet customer and a
counterparty hosted wallet at a financial
institution that is either regulated under
the BSA or located in a foreign
jurisdiction that is not on the Foreign
Jurisdictions List. As proposed, prior to
applying the exemption at 31 CFR
1010.316(d), banks and MSBs would
need to have a reasonable basis to
determine that a counterparty wallet is
a hosted wallet at either a BSA-
regulated financial institution or a
foreign financial institution in a
jurisdiction that is not on the Foreign

on Tuesday, and 8:00 a.m. on Wednesday, then the
first two transactions would be reported, consistent
with the aggregation requirement, but not the third
transaction. However, the third transaction would
be subsequently reported, consistent with the
aggregation requirement, if there were additional
transactions with unhosted or otherwise covered
wallets before 8:00 a.m. on Thursday totaling more
than $4,000 in value.

66 Cf. FinCEN Advisory, FIN-2012-A001,
“Foreign-Located Money Services Businesses™ (Feb.
2012), https://www.fincen.gov/sites/default/files)
bdvisory/FIN-2012-A001.pdf]

Jurisdictions List. For example, in
analyzing whether a counterparty’s
wallet is hosted by a BSA-regulated
MSB, financial institutions would need
to ensure that the MSB is registered
with FinCEN. In making a
determination of the applicability of the
exemption to a wallet hosted by a
foreign financial institution, banks and
MSBs would need to confirm that the
foreign financial institution is not
located in a jurisdiction on the Foreign
Jurisdictions List, and would need to
apply reasonable, risk-based,
documented procedures to confirm that
the foreign financial institution is
complying with registration or similar
requirements that apply to financial
institutions in the foreign jurisdiction.

As discussed in Section II1.D, FinCEN
also proposes amending 31 CFR
1020.315 to apply the mandatory
statutory exemptions to the reporting
requirements imposed pursuant to 31
U.S.C. 5313(a) to the proposed CVC/
LTDA transaction reporting requirement
to be added at 31 CFR 1010.316(b).
However, as discussed in Section III.D,
FinCEN is not proposing to conclude
that there is any business or category of
business the reports on which have little
or no value for law enforcement
purposes under the proposed CVC/
LTDA transaction reporting
requirement. Therefore, FinCEN is not
proposing to extend the regulatory
exceptions related to public companies
and their subsidiaries that have been
applied to such entities with respect to
currency transactions pursuant to 31
CFR 1020.315(b)(4)—(5). Further,
FinCEN is not proposing applying the
discretionary statutory exemptions to
further limit the scope of the proposed
CVC/LTDA transaction reporting
requirement. FinCEN is continuing to
consider these issues and has sought
comments on whether it should apply
these exemptions differently.

Because FinCEN has only proposed
extending the exemption under 31 CFR
1020.315 to entities subject to the
mandatory statutory exemption listed in
31 CFR 1020.315(b)(1)—(3), FinCEN is
not proposing to require a bank to file
FinCEN Form 110 or a similar form in
relation to such exempt persons in order
to take advantage of the exemption. This
is consistent with the existing special
rule at 31 CFR 1020.315(c)(2)(B) for
transactions in currency.

In some instances, CVC/LTDA
transactions may involve multiple
senders and recipients. As reflected in
the proposed exemption language at 31
CFR 1010.316(d), a transaction where
any one participating wallet is unhosted
or otherwise covered would be subject
to the proposed CVG/LTDA transaction

reporting requirement. Therefore, banks
and MSBs would be required to report,
keep records, and engage in verification
with respect to such transactions, if the
aggregate amount of CVC/LTDA
transactions involving unhosted or
otherwise covered wallets, either sent or
received from their customer’s account,
exceeds $10,000 in value within a 24-
hour period.

C. Recordkeeping and Verification
Requirements Related to the
Transaction Reporting Requirement for
CVC and LTDA Transactions With
Unhosted or Otherwise Covered Wallets

As described in Section IV, the
proposed rule would also extend to the
new CVC/LTDA transaction reporting
requirement provisions analogous to the
identity verification, recordkeeping, and
procedural requirements, and the anti-
structuring rule, that apply to the CTR
reporting requirement.

1. Identity Verification and
Recordkeeping Requirements

The identity verification and
recordkeeping requirements applicable
to transactions that require the filing of
a CTR are found at 31 CFR 1010.312.
The proposed rule would amend this
provision by adding a requirement at 31
CFR 1010.312(b) that banks and MSBs
verify and keep records of their hosted
wallet customers who engage in a
transaction with unhosted or otherwise
covered wallet counterparties.
Specifically, banks and MSBs would be
required to verify and record the
identity of their customer engaged in a
reportable transaction.5” Under the
proposed rule, in the case of a
transaction in which the bank’s or
MSB’s customer is the sender and the
bank or MSB is aware at the time of the
transaction that reporting is required
pursuant to 31 CFR 1010.316 or
1010.313(c) (where the reporting
requirement applies based on
aggregation), the bank or MSB should
not complete the transmission of funds
until such recordkeeping and
verification is complete. Similarly, in
the case of a transaction in which the
bank’s or MSB’s customer is the
recipient, the bank or MSB would need
to obtain the required recordkeeping
and verification information as soon as
practicable. In addition, under the
proposed rule, banks and MSBs would
be expected to incorporate policies
tailored to their respective business
models should the bank or MSB be

67 Pursuant to the note to 31 CFR 1010.312(b), this
includes verifying the identity of the person
accessing the customer’s account, which may be
someone conducting a transaction on the
customer’s behalf.
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unable to obtain the required
information, such as by terminating its
customer’s account in appropriate
circumstances.

FinCEN recognizes that verification of
identity in the CTR context generally
involves transactions in currency that
are physically presented, in contrast to
the CVC and LTDA transactions that are
subject to the proposed CVC/LTDA
transaction reporting requirement, for
which this is often not the case.
Accordingly, under the proposed rule,
consistent with the bank’s or MSB’s
AML/CFT program, the bank or MSB
would need to establish risk-based
procedures for verifying their hosted
wallet customer’s identity that are
sufficient to enable the bank or MSB to
form a reasonable belief that it knows
the true identity of its customer. These
procedures would be based on the
bank’s or MSB’s assessment of the
relevant risks, including those presented
by the nature of their relationship with
their hosted wallet customer, the
transaction activity, and other activity
associated with each counterparty and
the CVC or LTDA assets. In the case of
a bank, which is subject to very similar
requirements pursuant to its obligations
to obtain CIP information and engage in
ongoing customer due diligence
(“CDD”), the bank may be able to
leverage information it has previously
collected and is already obligated to
collect.?® The same may be true for
MSBs which must maintain internal
controls as part of an effective money
laundering program that is reasonably
designed to prevent the money services
business from being used to facilitate
money laundering and the financing of
terrorist activities.59

2. Procedural Requirements and the
Anti-Structuring Rule

a. Procedural Requirements

The proposed rule would amend
several procedural requirements that
apply to the CTR reporting requirement
to ensure their application to the
proposed CVC/LTDA transaction
reporting requirement as well. These
include the requirements of 31 CFR
1010.306(a)(1), which applies a 15-day
deadline from the date of a reportable
transaction for the filing of the new
report; (a)(2), which requires the
retention of a copy of each filed report
for five years from the date of the report;
(a)(3), which requires reports to be filed
with FinCEN unless otherwise
specified); (d), which requires reports to
be filed on form prescribed by the

68 See 31 CFR 1020.210(b)(5); 31 CFR 1020.220(a).
69 See 31 CFR 1022.210(a).

Secretary; and (e), which states that
forms used to make reports may be
obtained on FinCEN’s BSA E-Filing
System.

The proposed rule would also make
several clerical edits. It would amend 31
CFR 1010.310, which previously
provided an overview of the CTR
requirement, so that it describes both
the CTR requirement and the proposed
CVC/LTDA transaction reporting
requirement. The proposed rule would
also conform the relevant cross-
references in Parts 1020 and 1022 to the
new requirements,’? and would add
cross-references to the new reporting
requirement at 31 CFR 1020.316 and 31
CFR 1022.316.

b. Anti-Structuring Rule

The proposed rule would amend the
definition of structuring at 31 CFR
1010.100(xx) to refer to the new
reporting requirement at 31 CFR
1010.316 and would also modify the
prohibition on structuring at 31 CFR
1010.314 to refer to the proposed
reporting requirement. In order to make
the proposed reporting requirement
effective, it is necessary to ensure that
parties engaged in structuring to avoid
the new reporting requirement are
subject to penalties. Because the
proposed reporting requirement at 31
CFR 1010.316 would be imposed
pursuant to 31 U.S.C. 5313(a), the
proposed amended structuring
prohibition at 31 CFR 1010.314 is
consistent with 31 U.S.C. 5324.

D. Recordkeeping and Verification
Requirements for Transactions Greater
than $3,000

Under the proposed recordkeeping
provision, to be added at 31 CFR
1010.410(g), banks and MSBs would be
required to keep records and verify the
identity of their customers engaging in
transactions involving the withdrawal,
exchange or other payment or transfer,
by, through, or to such financial
institution of CVC or LTDA, as those
terms are defined in § 1010.316(c), with
a value of more than $3,000, as
determined by the bank or MSB based
on the prevailing exchange rate at the
time of the transaction.

With respect to counterparty
information for which banks and MSBs
would be required to collect records
pursuant to 31 CFR 1010.410(g), the
proposed rule would require that banks
and MSBs collect, at a minimum, the
name and physical address of each
counterparty, and other information the

70 Specifically, the proposed rule would make
relevant conforming changes to 31 CFR 1020.310,
1020.312, 1020.313, 1022.310, 1022.312, and
1022.313.

Secretary may prescribe on the reporting
form implementing the proposed CVC/
LTDA transaction reporting
requirement. Banks and MSBs would,
under the proposed rule, continue to
follow risk-based procedures, consistent
with their AML/CFT program, to
determine whether to obtain additional
information about their customer’s
counterparties or take steps to confirm
the accuracy of counterparty
information.

Transactions with a value of greater
than $10,000 would be subject to both
the reporting requirement of 31 CFR
1010.316(b) and the recordkeeping and
verification requirements of 31 CFR
1010.410(g). However, FinCEN expects
that banks and MSBs would be able to
employ a single set of information
collection and verification procedures to
satisfy both requirements, and has made
the verification requirements
consistent.”? Furthermore, FinCEN has
proposed to apply to these
recordkeeping and verification
requirements the exemption for
transactions between hosted wallets
(except for otherwise covered wallets).72
The same considerations, discussed in
Section V.B, that govern the application
of the exemption to the proposed CVC/
LTDA transaction reporting
requirement, such as the need for banks
or MSBs to have a documented basis for
applying an exemption, would also
govern the application of this
exemption. In addition, no aggregation
would be required for the purpose of the
recordkeeping requirement at 31 CFR
1010.410(g).

Furthermore, banks and MSBs would
be subject to similar programmatic
requirements under the recordkeeping
requirement at 31 CFR 1010.410(g) as
they would be under the verification
requirement for the proposed CVC/
LTDA transaction reporting
requirement. Specifically, in the case of
a transaction in which the bank’s or
MSB’s customer is the sender and
recordkeeping and verification is
required pursuant to 31 CFR
1010.410(g), the bank or MSB should
not complete the transmission of funds
until such recordkeeping and
verification is complete. Similarly, in
the case of a transaction in which the
bank’s or MSB’s customer is the
recipient, the bank or MSB should
obtain the required recordkeeping and
verification information as soon as

71Cf, e.g., 31 CFR 1010.410(g)(2), with 31 CFR
1010.312(b) (verification is only required under
either provision for hosted wallet customers
transacting through unhosted or otherwise covered
wallets).

72 Cf. 31 CFR 1010.410(g)(4), with 31 CFR
1010.316(d).
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practicable. In addition, banks and
MSBs would be expected to incorporate
policies tailored to their respective
business models should the bank or
MSB be unable to obtain the required
information, such as by terminating its
customer’s account in appropriate
circumstances.

For transactions subject to the
proposed recordkeeping requirement at
31 CFR 1010.410(g), a bank or MSB
would be required to obtain and retain
an electronic record of information
about its customer, the amount and
execution date of the transaction, and
the counterparty. Unlike other
recordkeeping requirements, such as 31
CFR 1010.410(e) and 1020.410(a), the
recordkeeping requirement in the
proposed rule would require the
electronic retention of information.
FinCEN is proposing to require
electronic recordkeeping based on the
fact that such recordkeeping is the
practical way in which businesses
engaged in CVC or LTDA transactions
are likely to track their data and the
most efficient form in which data can be
provided to law enforcement and
national security authorities.

Furthermore, under 31 CFR
1010.410(g)(3) as proposed, the
information that a financial institution
would be required to retain under
paragraphs (g)(1) and (g)(2) of that
section must be retrievable by the bank
or MSB by reference to the name or
account number of its customer, or the
name of its customer’s counterparty.
This information would not need not be
retained in any particular manner, so
long as the bank or MSB is able to
retrieve the information. FinCEN is
proposing these requirements to ensure
that the information retained by banks
and MSBs is efficiently searchable in
response to lawful information requests.

VI. Request for Comment

FinCEN welcomes comment on all
aspects of this proposed rule. FinCEN
encourages all interested parties to
provide their views.

With respect to the effect of
expanding the scope on the definition of
“monetary instruments” in the BSA,
FinCEN in particular requests comment
on the following question from financial
institutions and members of the public:

(1) Has FinCEN been sufficiently clear
that the impact of the definitional
change to “monetary instruments”
would be limited to the reporting,
recordkeeping, verification, and other
requirements of this proposed rule, and
not to preexisting regulatory obligations
such as the CTR reporting requirement
at 31 CFR 1010.3117

With respect to the reporting
requirements in proposed 31 CFR
1010.316, FinCEN in particular requests
comment on the following questions
from law enforcement, financial
institutions, and members of the public:

(2) Describe the costs from complying
with the proposed reporting
requirement.

(3) Describe the benefits to law
enforcement from the data obtained
from the proposed reporting
requirement.

(4) Has FinCEN struck a reasonable
balance between financial inclusion and
consumer privacy and the importance of
preventing terrorism financing, money
laundering, and other illicit financial
activity? If not, what would be a more
appropriate way to balance these
objectives?

(5) Describe how the costs of
complying with the proposed reporting
requirement, or the benefits to law
enforcement from the data obtained
from the proposed reporting
requirement, would vary were FinCEN
to adopt a higher or lower threshold
than $10,000.

(6) Describe how the costs of
complying with the proposed reporting
requirement, or the benefits to law
enforcement from the data obtained
from the proposed reporting
requirement, would vary were FinCEN
to apply the reporting requirement to all
CVC/LTDA transactions by hosted
wallets, including those with hosted
wallet counterparties.

(7) Should FinCEN add additional
jurisdictions to the Foreign Jurisdictions
List or remove jurisdictions currently on
that list? Are there any particular
considerations FinCEN should take into
account when adding or removing
jurisdictions?

(8) Has FinCEN provided sufficient
clarity to financial institutions on the
scope of the aggregation requirements
that apply to the proposed CVC/LTDA
transaction reporting requirement?

(9) Discuss the costs and benefits of
modifying the aggregation requirement
to require aggregation for the purposes
of the proposed CVC/LTDA transaction
reporting requirement across both fiat
and CVC/LTDA transactions.

(10) Has FinCEN properly considered
the extension of the mandatory and
discretionary statutory exemptions at 31
U.S.C. 5313(d)—(e) that are currently
applicable to the CTR reporting
requirement to the proposed CVC/LTDA
transaction reporting requirement? Has
FinCEN extended exemptions either too
broadly or too narrowly? Was FinCEN
correct to not extend the exemption
from the CTR reporting requirement at
31 CFR 1010.315 related to transactions

between a non-bank financial institution
and a commercial bank to the proposed
CVC/LTDA transaction reporting
requirement?

(11) Should FinCEN extend the
obligation to file reports under the
proposed CVC/LTDA transaction
reporting requirement to financial
institutions other than banks and MSBs
(e.g., brokers-dealers, futures
commission merchants, mutual funds,
etc.)? What would be the cost and
benefits of extending the proposed CVC/
LTDA transaction reporting
requirements to other financial
institutions?

With respect to the proposed
recordkeeping, verification, and other
requirements in connection with CVC/
LTDA transactions, FinCEN in
particular requests comment on the
following questions from law
enforcement, financial institutions, and
members of the public:

(12) Describe the costs from
complying with the proposed
recordkeeping and verification
requirements.

(13) Describe the benefits to law
enforcement from being able to access
data verified and obtained based on the
proposed recordkeeping and verification
requirements.

(14) Could the verification
requirements be adjusted to enhance the
benefits to law enforcement without a
significant change to the costs to banks
and MSBs, or to reduce the costs to
banks and MSBs without a significant
change in the benefit to law
enforcement?

(15) Describe the potential changes to
the costs and benefits that would be
available to law enforcement were
FinCEN to maintain the reporting
requirement of 31 CFR 1010.316 but
also require that banks and MSBs verify
the identity of the counterparties of
their hosted wallet customers.

(16) Is it necessary for the anti-
structuring prohibition to be extended
to the proposed CVC/LTDA transaction
reporting requirement?

With respect to the proposed
recordkeeping requirements in 31 CFR
1010.410(g), FinCEN in particular
requests comment on the following
questions from law enforcement,
financial institutions, and members of
the public:

(17) Would it be appropriate for
FinCEN to require additional data be
retained pursuant to 31 CFR
1010.410(g)?

(18) Describe the costs from
complying with the proposed
recordkeeping and verification
requirements.
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(19) Describe the benefits to law
enforcement from being able to access
data verified and obtained based on the
proposed recordkeeping and verification
requirements.

(20) Could the verification
requirements be adjusted to enhance the
benefits to law enforcement without a
significant change to the costs to banks
and MSBs, or to reduce the costs to
banks and MSBs without a significant
change in the benefit to law
enforcement?

(21) Describe the potential changes to
the costs and benefits that would be
available to law enforcement were
FinCEN to maintain the recordkeeping
requirement of 31 CFR 1010.410(g) but
also require that banks and MSBs verify
the identity of the counterparties of
their hosted wallet customers.

(22) Is it reasonable to require that
records be retained in electronic form?
Are the retrievability criteria
reasonable?

(23) Should FinCEN extend the
obligation to keep records under the
proposed CVC/LTDA transaction
reporting requirement to financial
institutions other than banks and MSBs
(e.g., broker-dealers, futures commission
merchants, mutual funds, etc.)?

(24) Describe technical challenges to
implementation to could impact
reasonable ability to implement these
requirements.

VII. Administrative Procedure Act

The Administrative Procedure Act
(APA) generally requires an agency to
provide notice of proposed rulemaking
in the Federal Register and an
opportunity for interested persons to
participate in the rulemaking by
submitting comments on the proposal.”3
No minimum period for comment is
prescribed, although agencies must
provide the public with a “meaningful
opportunity” to comment on a
proposal.”¢ The APA also requires
publication of the final version of a rule
at least thirty days before the rule’s
effective date.

These requirements do not apply,
however, to rules involving a “foreign
affairs function” or where “good cause”
is shown for rules with respect to which
“notice and public procedure” is
“impracticable, unnecessary, or contrary
to the public interest.” 75 As described
below, the proposed rule is not subject
to notice-and-comment requirements
because it falls within each of these

73 See generally 5 U.S.C. 553.

74 See N. Carolina Growers’ Ass’n, Inc. v. United
Farm Workers, 702 F.3d 755, 770 (4th Cir. 2012);
Rural Cellular Ass’nv. FCC, 588 F.3d 1095, 1101
(D.C. Cir. 2009).

75 See 5 U.S.C. 553(a)(1), (b)(3)(B), (d)(3).

exceptions. Nevertheless, FinCEN is
publishing its proposed rule in the
Federal Register and inviting
comments, and will consider any
comments received.

FinCEN has determined that a longer
period of public comment is not
necessary and would frustrate the
objectives of the rule by unduly
delaying implementation of measures to
curb illicit finance and threats to United
States national interests. FinCEN notes
that in addition to the comment period
being provided, the agency has directly
engaged with the cryptocurrency
industry on multiple occasions and in a
variety of formats over the past year on
the AML risks arising in connection
with cryptocurrency and carefully
considered information and feedback
received from industry participants.
These engagements have included a
FinCEN Exchange event in May 2019 on
virtual currency with representatives
from virtual currency money
transmitters, third-party service
providers, federal government agencies,
a federal task force, and depository
institutions that included discussion of
methods to identify vulnerabilities,
disrupt terrorist and proliferation
financing, and guard against other
financial crimes; 76 visits to
cryptocurrency businesses in California
in February 2020; a working session in
March 2020 with cryptocurrency
industry leaders, compliance experts,
and senior Treasury Department and
FinCEN officials that included
discussion of supervisory and regulatory
challenges facing digital assets,
including cryptocurrency;’7 and a
FinCEN Exchange event on
cryptocurrency and ransomware in
November 2020 that included
discussion of emerging trends and
typologies, and recovery of victims’
funds.”® Recently, FinCEN also has
received outreach from industry
specifically addressing potential
regulatory requirements for unhosted
wallets, including letters from
CoinCenter, the Blockchain Association,
Blockchain.com, the Global Digital
Asset & Cryptocurrency Association,
Circle, and the Association for Digital
Asset Markets.

76 See Press Release, FinCEN, May 3, 2019,
available at https://www.fincen.gov/resources)
financial-crime-enforcement-network-exchangd
(last accessed Dec. 18, 2020).

77 See Press Release, U.S. Dep’t of the Treasury,
Mar. 2, 2019, available at |ttps:/]
lhome.treasury.gov/news/press-releases/sm924 (last
accessed Dec. 18, 2020).

78 See Press Release, FinCEN, Nov. 12, 2020,
available af NTTps 77/ WWww.JIICEIL.GOV/IeWs/IeWs-|
releases/[incen-holds-virtual-jincen-exchange-

[Tansomware| (last accessed Dec. 18, 2020).

The proposed rule is a vital part of
FinCEN’s efforts to curb illicit finance,
and, subject to feedback received during
the comment period, FinCEN believes
rapid implementation is critical to the
successful accomplishment of the
proposed rule’s objectives. Undue delay
in implementing this rule would
encourage movement of unreported or
unrecorded assets implicated in illicit
finance from hosted wallets at financial
institutions to unhosted or otherwise
covered wallets, such as by moving CVC
to exchanges that do not comply with
AML/CFT requirements. Such delay
presents an opportunity to illicit actors
who have substantial proceeds in
regulated financial institutions and who
want to be able to move those funds
without detection into the darker,
unregulated corners of the CVC
ecosystems: Withdraw the funds quickly
with no required reporting to federal
authorities, or withdraw the funds after
the rule takes effect with detailed
mandatory reporting to federal
authorities. Conversely, participants
with funds at regulated financial
institutions who wish to transact with
illicit actors operating outside that
regulated environment are similarly
enabled to proceed with those
transactions immediately without
detailed mandatory reporting to federal
authorities, but face significant
reporting obligations if they wait until
after a period of delayed
implementation. FinCEN has concluded
that the incentives that would be
created by an undue implementation
delay could seriously undermine the
interests the rule is designed to advance.
In addition, the substantial concerns
about national security, terrorism,
ransomware, money laundering, and
other illicit financial activities
discussed above, and the need for an
effective response in a rapidly changing
area of major national concern, support
making the amendments in the
proposed rule effective as quickly as is
feasible.

The considerations are reinforced by
the inapplicability of the APA’s notice-
and-comment requirements to the
proposed rule. As noted, the APA
provides an exemption from notice-and-
comment requirements where “there is
involved . . . a foreign affairs function
of the United States,” and while this
exemption is not to be “interpreted
loosely” to reach any function having an
impact beyond U.S. borders,”? it is
applicable wherever a foreign affairs

79 See Mast Indus., Inc. v. Regan, 596 F. Supp.
1567, 1581 (Ct. Int’l Trade 1984) (quoting H.R.Rep.
No. 79-1980, at 23 (1946), H.R.Rep. No. 79-1980,
at pp. 23 (1946)).


https://www.fincen.gov/resources/financial-crime-enforcement-network-exchange
https://www.fincen.gov/resources/financial-crime-enforcement-network-exchange
https://home.treasury.gov/news/press-releases/sm926
https://home.treasury.gov/news/press-releases/sm926
https://www.fincen.gov/news/news-releases/fincen-holds-virtual-fincen-exchange-ransomware
https://www.fincen.gov/news/news-releases/fincen-holds-virtual-fincen-exchange-ransomware
https://www.fincen.gov/news/news-releases/fincen-holds-virtual-fincen-exchange-ransomware
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function is “involved.” This exemption
is distinct from the APA’s good cause
exception,8? and reaches matters
affecting relations with other
governments to a substantial extent,
such as where adherence to the APA’s
requirements would “provoke definitely
undesirable international
consequences.”’ 81

The proposed rule advances foreign
policy and national security interests of
the United States, using a statute that
was designed in part for that purpose.
As the Supreme Court has explained,
one of Congress’s core aims in enacting
the Bank Secrecy Act was to respond to
threats associated with international
financial transactions.82 Those concerns
are plainly implicated where a foreign
financial institution is not subject to
adequate AML/CFT regulation, or where
individuals outside the United States
transact without using a financial
institution at all. With the increasingly
geographically dispersed operating
models of CVC systems and financial
institutions, both in their organizational
and operational structures as well as in
their services to customers in many
jurisdictions, most CVC and LTDA
activity involves cross-border value
transfer or cross-border operations. For
example, the Bitcoin network operates
across nodes around the world. Only
approximately 17% of the nodes on the
Bitcoin network operate in the United
States.83

The requirements of the proposed rule
directly involve one or more foreign
affairs functions of the United States.
The illicit financing targeted by these
requirements involves substantial
international dimensions. Among the
objectives of these requirements is the
application of appropriate controls to
curb malign actions of hostile foreign
states facilitated by means of CVC/
LTDA, to prevent evasion of United
States sanctions regimes, to combat the
financing of global terrorism, and to
address other threats originating in
whole or in substantial part outside the
United States, including the
proliferation of ransomware attacks,
transnational money laundering, and
international trafficking in controlled
substances, stolen and fraudulent
identification documents and access
devices, counterfeit goods, malware and
other computer hacking tools, firearms,
and toxic chemicals. Unduly delaying
the implementation of the proposed rule

80 See Mast, 596 F. Supp. at pp. 1581.

81]d.

82 See California Bankers Assn. v. Shultz, 416
U.S. 21, 27-28 (1974).

83 “Global Bitcoin Nodes Distribution,” Bitnodes,

ttps://bitnodes.io/ (accessed Dec. 2, 2020).

would hinder the efforts of the United
States government to perform important
national security and foreign affairs
functions.84 In addition, as explained in
the discussion of the good cause
exception, FinCEN expects that malign
actors may exploit such a delay by
moving assets to unhosted wallets and
away from regulated financial
institutions to escape financial
transparency.85

Furthermore, and consistent with the
policy interests underlying this rule,
FinCEN notes that the requirements
being imposed represent an important
part of the leadership role of the United
States in the development of
international standards applicable to
global financial networks, both in
general and with respect to CVC/LTDA
in particular.86 In addition to the foreign
affairs functions involved in efforts to
combat illicit financing, the measures
being adopted directly concern the
movement of currency and its
equivalents (i.e., value that substitutes
for currency) across national borders,
which has long been viewed as a critical
aspect of foreign policy, international
relations, and global economic
standing.87

In addition to the foreign affairs
exemption, the APA permits an agency
to forgo otherwise applicable notice-
and-comment procedures where the
agency ‘‘for good cause finds . . . that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” 88 It has long
been recognized that the APA’s notice-
and-comment requirements may run

84 See Rajah v. Mukasey, 544 F.3d 427, 438 (2d
Cir. 2008) (reasoning that notice-and-comment
process can be “slow and cumbersome,” thereby
impairing national interests).

85 See Am. Ass’n of Exporters & Importers-Textile
& Apparel Grp. v. United States, 751 F.2d 1239,
1249 (Fed. Cir. 1985) (noting incentive to engage in
activities to manipulate trade levels that prior
announcement of restricted quotas would create).

86 See City of New York v. Permanent Mission of
India to United Nations, 618 F.3d 172, 201-02 (2d
Cir. 2010). As commentators have noted, the United
States has played a leading role in the development
of international AML/CFT measures, including
through unilateral action establishing templates for
global standards. See Laura K. Donohue, Anti-
Terrorist Finance in the United Kingdom and
United States, 27 Mich. J. Int’l L. 303, 381 (2006).

87 See Schultz, 416 U.S. at pp. 27-28. Numerous
provisions of the BSA single out transactions with
foreign elements for special treatment. See, e.g., 31
U.S.C. 5314 (reports on transactions with foreign
financial agencies), 5316 (importation and
exportation of monetary instruments); see also 31
U.S.C. 5315(a)(1), (3) (declaring congressional
findings that, inter alia, “‘moving mobile capital can
have a significant impact on the proper functioning
of the international monetary system” and that
authority should be provided to collect information
on capital flows to beyond authorities under the
Trading with the Enemy Act and the Bretton Woods
Agreement Act).

885 U.S.C. 553(b)(3)(B).

counter to the public interest “when the
very announcement of a proposed rule
itself can be expected to precipitate
activity by affected parties that would
harm the public welfare.” 89 This is
especially so in connection with
financial regulation where the
“announcement of a proposed rule
would enable the sort of financial
manipulation the rule sought to
prevent.” 20 In such circumstances
“notice and comment could be
dispensed with in order to prevent the
amended rule from being evaded.” 91 As
noted above, FinCEN is concerned about
the consequences of undue delay in the
implementation of the proposed rule,
and in particular that such delay could
accelerate or cause the movement of
assets implicated in illicit finance from
hosted wallets at financial institutions
to unhosted or otherwise covered
wallets, such as by moving CVC to
exchanges that do not comply with
AML/CFT requirements. These concerns
squarely implicate the APA’s good
cause exception. Good cause may also
be supported where delay in
implementation “could result in serious
harm.” 92 For example, agency good
cause findings have been sustained in
connection with anti-terrorism
measures, such as rules adopted to
prevent airplane hijacking.93 While
serious harm most commonly involves
threats to physical health and safety,
agency good cause findings based on
other concerns, such as the prevention
of substantial financial fraud, have also
survived challenge.9 FinCEN has
determined that the substantial
concerns about national security,
terrorism, ransomware, money
laundering, and other illicit financial
activities discussed above, and the need
for an effective response in a rapidly
changing area of major national concern,
support making the amendments in the
proposed rule effective as quickly as is
feasible.

89 Mobil Oil Corp. v. Dept of Energy, 728 F.2d
1477, 1492 (Temp. Emer. Ct. App. 1983).

90 See U.S. Dep’t of Justice, Attorney General’s
Manual on the Administrative Procedure Act at pp.
31, quoted in Utility Solid Waste Activities Group
v. Environmental Protection Agency, 236 F.3d 749,
755 (D.C. Cir. 2001).

91 Mack Trucks, Inc. v. E.P.A., 682 F.3d 87, 95
(D.C. Cir. 2012) (citation and quotation marks
omitted).

92 Jifry v. FAA, 370 F.3d 1174, 1179 (D.C. Cir.
2004).

93 See id.; see also Airport Operators Council
Intern. v. Shaffer, 354 F. Supp. 79 (D.D.C. 1973).

94 See Disabled in Action of Metro. New York, Inc.
v. Brezenoff, 506 F. Supp. 244, 248 (S.D.N.Y. 1980);
see also Northern Arapahoe Tribe v. Hodel, 808
F.2d 741, 751 (10th Cir. 1987) (finding good cause
based on need to preserve wildlife in light of
impending hunting season).


https://bitnodes.io/
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VIII. Regulatory Analysis

A. Executive Orders 13563, 12866, and
13771

Executive Orders 13563 and 12866
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, and public health and
safety effects; distributive impacts; and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Although
the review requirements of Executive
Order 12866 do not apply to this
proposed rule because it involves a
foreign affairs function, in the interest of
maximizing transparency, FinCEN has
analyzed the economic effects of this
proposed rule consistent with the
principles of the Order.

FinCEN believes the primary cost of
complying with the proposed rule is
captured in its Paperwork Reduction
Act (44 U.S.C. 3507(d)) (“PRA”’) burden
estimates described in detail below,
which amount to 1,284,349 hours.
FinCEN estimated in its recent OMB
control number renewal for SAR
requirements that the average labor cost
of storing SARs and supporting
documentation, weighed against the
relevant labor required, was $24 per
hour.?> FIinCEN assesses that this is a
reasonable estimate for the labor cost of
the requirements that would be imposed
by this rule. Therefore a reasonable
minimum estimate for the burden of
administering this rule is approximately
$30.8 million annually (1,284,349 hours
multiplied by $24 per hour). However,
the PRA burden does not include
certain costs, such as information
technology implementation costs solely
resulting from the proposed rule.
FinCEN specifically requests comment
regarding the costs associated with
implementing these requirements.

FinCEN notes that although
institutions that provide CVC or LTDA
wallet hosting services are, ipso facto,
likely to be capable of handling the
implementation of the proposed
reporting requirement, the initial costs
of implementation may be non-trivial.
For instance, institutions may incur
costs in the initial stages if they set up
a process for fitting existing data they
maintain into XML format.

The benefits from the proposed rule
are expected to include enhanced law
enforcement ability to investigate,

9585 FR 31598, 31604 and 31607 (May 26, 2020).

prosecute and disrupt the financing of
international terrorism and other
priority transnational security threats, as
well as other types of financial crime, by
obtaining improved visibility into
financial flows into unhosted wallets
and improved attribution of CVC
transactions involving unhosted and
otherwise covered wallets.?6 FinCEN
believes that the collection of CVC and
LTDA indicators will significantly
enhance law enforcement’s and
regulators’ ability to leverage blockchain
analytics to obtain attribution and move
investigations forward in an expeditious
manner.

The cost of terrorist attacks can be
immense. For instance, one public
report estimated the cost of terrorism
globally at $33 billion in 2018, though
this cost was primarily borne outside
the United States.9” The cost of a major
terrorist attack, such as the September
11 attacks, can reach tens of billions of
dollars.®8 Of course, it is difficult to
quantify the contribution of a particular
rule to a reduction in the risk of a
terrorist attack. However, even if the
proposed rule produces very small
reductions in the probability of a major
terrorist attack, the benefits would
exceed the costs.

The proposed rule would contribute
to the ability of law enforcement to
investigate a wide array of priority
transnational threats and financial
crimes, including terrorism,
proliferation financing, sanctions
evasion, money laundering, human
trafficking, and child exploitation.

FinCEN considered several
alternatives to the proposed rule. First,
FinCEN considered imposing a
reporting requirement on all CVC/LTDA
transactions. However, FinCEN
determined that existing AML
requirements typically were sufficient to
mitigate enough of the risks of illicit
finance involving transactions between
hosted wallets at BSA-regulated
institutions that it did not appear
justified to impose an additional
transaction reporting requirement that
all banks and MSBs report all such
transactions. If FinCEN reevaluates this

96 At the moment, only a limited number of
transactions occur involving LTDA, although many
countries are developing LTDA.

97 See Institute for Economics and Peace, Global
Terrorism Index, 2019 (Nov. 2019), hitps:/]
isionofhumanity.org/app/uploads/2019/11/GTI]
po19web.pdf]

98 For example, the New York Comptroller
estimated in 2002 that the direct physical and
human cost of the September 11 attacks on New
York was over $30.5 billion. See City of New York
Comptroller, “One Year Later: The Fiscal Impact of
9/11 on New York City” (Sept. 4, 2002), hitps:7}
tomptroller.nyc.gov/wp-content/uploads/
Hocuments/impact-9-11-year-later.pdf]

conclusion in light of comments to the
proposed rule, FinCEN would likely
extend the discretionary reporting
requirement exemptions similar to the
rules that apply to banks under 31 CFR
1020.315 such that filers could submit
a FinCEN Form 110 or similar form to
exempt certain customers that engage in
consistent patterns of legal transactions.

Second, FinCEN considered only
applying the exemption at 31 CFR
1010.316(d) to counterparty hosted
wallets at BSA-regulated financial
institutions and not extending it to
hosted wallets at foreign financial
institutions in jurisdictions not on the
Foreign Jurisdictions List. However,
FinCEN determined that given the
inherently international nature of CVC
and LTDA transactions, and the fact that
certain other jurisdictions apply an
AML regime to financial institutions
hosting CVC or LTDA wallets, it would
be appropriate to initially not impose
additional requirements with respect to
wallets hosted by financial institutions
in jurisdictions not on the Foreign
Jurisdictions List. However, FinCEN
will carefully analyze comments to
determine whether additional
jurisdictions should be added to the
Foreign Jurisdictions List.

Third, FinCEN considered applying a
lower threshold for the proposed CVC/
LTDA transactions than the $10,000
threshold. While imposing a lower
threshold for CVC/LTDA transactions
would enhance the ability of law
enforcement and national security
authorities to obtain attribution on a
larger number of wallets, FinCEN
determined that it would be beneficial
for the reporting requirement included
in the proposed rule to have a threshold
consistent with the CTR reporting
requirement for fiat transactions.
FinCEN will carefully consider
comments as to whether a lower or
higher reporting threshold would be
appropriate for the proposed CVC/LTDA
transaction reporting requirement.

Fourth, FinCEN considered extending
the proposed CVC/LTDA transaction
reporting requirement to different types
of financial institutions besides banks
and MSBs. Based on the current market
structure, FiInCEN determined that it
would be appropriate to limit the
proposed rule’s application to banks
and MSBs. FinCEN will carefully
evaluate comments as to whether the
CVC/LTDA custody market in its
current form, or as a result of how it is
expected to develop in the future,
justifies extending the proposed CVC/
LTDA transaction reporting requirement
to other types of financial institutions
such as those in the securities and
commodities industries.


https://comptroller.nyc.gov/wp-content/uploads/documents/impact-9-11-year-later.pdf
https://comptroller.nyc.gov/wp-content/uploads/documents/impact-9-11-year-later.pdf
https://comptroller.nyc.gov/wp-content/uploads/documents/impact-9-11-year-later.pdf
https://visionofhumanity.org/app/uploads/2019/11/GTI-2019web.pdf
https://visionofhumanity.org/app/uploads/2019/11/GTI-2019web.pdf
https://visionofhumanity.org/app/uploads/2019/11/GTI-2019web.pdf
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Fifth, FinCEN considered imposing
the proposed CVC/LTDA transaction
reporting requirement at 31 CFR
1010.316(b), as well as the proposed
recordkeeping requirement at 31 CFR
1010.410(g), without associated
verification requirements. However,
FinCEN determined that it is reasonable
to require verification at the time a
hosted wallet customer engages in CVC/
LTDA transactions that transfer
significant value involving unhosted or
otherwise covered wallets. The
proposed verification requirement
would enhance the ability of financial
institutions to provide accurate
information in their CVC/LTDA
transaction reporting, as well as to
identify suspicious activity. FinCEN
also considered proposing verification
requirements that required gathering
specific documentation consistent with
the verification requirements applicable
to CTR reporting, but determined that it
would be more appropriate to allow
banks and MSBs to rely on risk-based
verification procedures.

Executive Order 13771 requires an
agency to identify at least two existing
regulations to be repealed whenever it
publicly proposes for notice and
comment or otherwise promulgates a
new regulation. The reporting,
recordkeeping, and verification
requirements proposed in this notice
involve a national security function.
Therefore, Executive Order 13771 does
not apply.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) (5 U.S.C. 601 et seq.) requires
an agency either to provide an initial
regulatory flexibility analysis with a
proposed rule or certify that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities. This proposed
regulation applies to all banks and
MSBs and likely would affect a
substantial number of small entities.
FinCEN has therefore prepared an initial
regulatory flexibility analysis pursuant
to the RFA. FinCEN welcomes
comments on all aspects of the initial
regulatory flexibility analysis. A final
regulatory flexibility analysis will be
conducted after consideration of
comments received during the comment
period.

1. Statement of the Need for, and
Obijectives of, the Proposed Regulation

This proposed rule would adopt
recordkeeping, verification, and
reporting requirements for certain
deposits, withdrawals, exchanges, or
other payments or transfers of CVC or
LTDA by, through, or to a bank or MSB

that involve an unhosted or otherwise
covered wallet. FinCEN is proposing to
define otherwise covered wallets as
those wallets that are held at a financial
institution that is not subject to the BSA
and is located in a foreign jurisdiction
identified by FinCEN on a Foreign
Jurisdictions List.

First, this proposed rule would
require banks and MSBs to file a report
with FinCEN containing certain
information related to a customer’s CVC
or LTDA transaction and counterparty
(including name and physical address),
and to verify the identity of their
customer, if a counterparty to the
transaction is using an unhosted or
otherwise covered wallet and the
transaction is greater than $10,000 (or
the transaction is one of multiple CVC
transactions involving such
counterparty wallets and the customer
flowing through the bank or MSB within
a 24-hour period that aggregate to value
in or value out of greater than $10,000).
Second, this proposed rule would
require banks and MSBs to keep records
of a customer’s CVC or LTDA
transaction and counterparty, including
verifying the identity of their customer,
if a counterparty is using an unhosted
or otherwise covered wallet and the
transaction is greater than $3,000.

Although analytic techniques can be
used to combat illicit finance through
CVC or LTDA, they are not a panacea.
Blockchain analysis can be rendered
less effective by a number of factors,
including the scale of a blockchain
network, the extent of peer-to-peer
activity (i.e., transactions between
unhosted wallets), the use of
anonymizing technologies to obscure
transaction information, and a lack of
information concerning the identity of
transferors and recipients in particular
transactions. Additionally, several types
of AEC are increasing in popularity and
employ various technologies that inhibit
investigators’ ability both to identify
transaction activity using blockchain
data and to attribute this activity to
illicit activity conducted by natural
persons.

The requirements FinCEN is
proposing would therefore provide
greater insight into transacting parties
with a nexus to one or more potentially
illicit transactions in several respects.
These include directly as a result of the
information collected, maintained, and
reported in relation to transactions
above the recordkeeping or reporting
thresholds and also through information
identified in relation to structured
transactions given the new structuring
prohibition that would be imposed. This
greater insight will contribute to the
ability of law enforcement to investigate

a wide array of priority transnational
threats and financial crimes, including
terrorism, proliferation financing,
sanctions evasion, money laundering,
human trafficking, and child
exploitation. The proposed rule’s
reporting requirements are similar to the
reporting requirements applicable to
cash transactions imposed by the CTR
reporting requirement. Furthermore the
recordkeeping requirements resemble
the recordkeeping requirements
applicable to transmittals of funds
between financial institutions.

2. Small Entities Affected by the
Proposed Regulation

This proposed regulation applies to
all banks and MSBs and likely would
affect a substantial number of small
entities. As described in the PRA
section that follows, based upon current
data there are 5,306 banks, 5,236 credit
unions, and 365 MSBs that would be
impacted by the proposed rule changes.
Based upon current data, for the
purposes of the RFA, there are at least
3,817 small Federally-regulated banks
and 4,681 small credit unions.?9 FinCEN
believes that most money transmitters
are small entities.190 Because the
proposed rule would apply to all of
these small financial institutions,
FinCEN concludes that this proposed
rule would apply to a substantial
number of small entities.

FinCEN anticipates that for most
small banks and credit unions the
impact of the proposed changes will be
minor. While FinCEN is aware that such
institutions, in light of developments
such as the OCC Custody Guidance and
the creation of the SPDI charter in
Wyoming, are likely to engage in a
growing amount of CVC transactions,
that trend is still in the early stages.
FinCEN anticipates the burden on banks
will become more comparable to that on
MSBs over time, as banks engage in
more custody transactions involving
CVC or LTDA. Likewise, FinCEN does
not believe that any banks or MSBs
currently facilitate a significant number
of transactions involving sovereign
digital currencies.

Based on the conclusions just
mentioned, the primary impact of the

99 The Small Business Administration (“SBA™’)
defines a depository institution (including a credit
union) as a small business if it has assets of $600
million or less. The information on small banks is
published by the Federal Deposit Insurance
Corporation (“FDIC”) and was current as of March
31, 2020.

100 The SBA defines an entity engaged in
“Financial Transactions Processing, Reserve, and
Clearinghouse Activities” to be small if it has assets
of $41.5 million or less. FinCEN assesses that
money transmitters most closely align with this
SBA category of entities.
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proposed rules on small businesses will
be on small businesses acting as money
transmitters. FinCEN notes that
although institutions that provide CVC
or LTDA wallet hosting services are,
ipso facto, likely to be capable of
handling the implementation of the
proposed reporting requirement, the
initial costs of implementation may be
non-trivial. For instance, institutions
may incur costs in the initial stages if
they set up a process for fitting existing
data they maintain into XML format.

3. Compliance Requirements

Compliance costs for entities that
would be affected by these regulations
are generally, reporting, recordkeeping,
and information technology
implementation and maintenance costs.
Data are not readily available to
determine the costs specific to small
entities and FinCEN invites comments
about compliance costs, especially those
affecting small entities.

This proposed rule would adopt
recordkeeping, verification, and
reporting requirements for certain
deposits, withdrawals, exchanges, or
other payments or transfers of CVC or
LTDA by, through, or to a bank or MSB
that involve an unhosted or otherwise
covered wallet. First, this proposed rule
would require banks and MSBs to file a
report with FinCEN containing certain
information related to a customer’s CVC
or LTDA transaction and counterparty
(including name and physical address),
and to verify the identity of their
customer, if a counterparty to the
transaction is using an unhosted or
otherwise covered wallet and the
transaction is greater than $10,000 (or
the transaction is one of multiple CVC
transactions involving such
counterparty wallets and the customer
flowing through the bank or MSB within
a 24-hour period that aggregate to value
in or value out of greater than $10,000).
Second, this proposed rule would
require banks and MSBs to keep records
of a customer’s CVC or LTDA
transaction and counterparty, including
verifying the identity of their customer,
if a counterparty is using an unhosted
or otherwise covered wallet and the
transaction is greater than $3,000.

4. Duplicative, Overlapping, or
Conflicting Federal Rules

FinCEN is unware of any Federal
rules that duplicate, overlap with, or
conflict with the changes to the BSA
regulation proposed herein. These rules
are meant to be analogues to the
recordkeeping requirements applicable
to transmittals of funds between
financial institutions and the CTR

reporting requirements applicable to
transactions in currency.

5. Significant Alternatives to the
Proposed Regulations

FinCEN considered several
alternatives to the proposed regulatory
changes. First, FinCEN considered
imposing a reporting requirement on all
CVC/LTDA transactions. However,
FinCEN determined that existing AML
requirements typically were sufficient to
mitigate enough of the risks of illicit
finance involving transactions between
hosted wallets at BSA-regulated
institutions that it did not appear
justified to impose an additional
transaction reporting requirement that
all banks and MSBs report all such
transactions.

Second, FinCEN considered only
applying the exemption at 31 CFR
1010.316(d) to counterparty hosted
wallets at BSA-regulated financial
institutions and not extending it to
hosted wallets at foreign financial
institutions in jurisdictions not on the
Foreign Jurisdictions List. However,
FinCEN determined that it would be
appropriate to initially not impose
additional requirements with respect to
wallets hosted by financial institutions
in jurisdictions not on the Foreign
Jurisdictions List.

Third, FinCEN considered applying a
lower threshold for the proposed CVC/
LTDA transactions than the $10,000
threshold. FinCEN determined that it
would be beneficial for the reporting
requirement included in the proposed
rule to have a threshold consistent with
the CTR reporting requirement for fiat
transactions.

Fourth, FinCEN considered extending
the proposed CVC/LTDA transaction
reporting requirement to different types
of financial institutions besides banks
and MSBs. Based on the current market
structure, FInCEN determined that it
would be appropriate to limit the
proposed rule’s application to banks
and MSBs.

Fifth, FinCEN considered imposing
the proposed CVC/LTDA transaction
reporting requirement at 31 CFR
1010.316(b), as well as the proposed
recordkeeping requirement at 31 CFR
1010.410(g), without associated
verification requirements. However,
FinCEN determined that it is reasonable
to require verification at the time a
hosted wallet customer engages in CVC/
LTDA transactions that transfer
significant value involving unhosted or
otherwise covered wallets. FinCEN also
considered proposing verification
requirements that required gathering
specific documentation consistent with
the verification requirements applicable

to CTR reporting, but determined that it
would be more appropriate to allow
banks and MSBs to rely on risk-based
verification procedures.

FinCEN welcomes comment on the
overall regulatory flexibility analysis,
especially information about
compliance costs and alternatives.

C. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), Public
Law 104—4 (March 22, 1995), requires
that an agency prepare a budgetary
impact statement before promulgating a
rule that may result in expenditure by
the state, local, and tribal governments,
in the aggregate, or by the private sector,
of $100 million or more in any one year.
If a budgetary impact statement is
required, section 202 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. See section VIIL.A
for a discussion of the economic impact
of this proposed rule and regulatory
alternatives.

D. Paperwork Reduction Act

The reporting and recordkeeping
requirements contained in this proposed
rule have been submitted by FinCEN to
OMB for review in accordance with the
PRA. Under the Paperwork Reduction
Act, an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB. Written
comments and recommendations for the
information collection can be submitted
by visiting www.reginfo.gov/public/do/
PRAMain| Find this particular notice by
selecting “Currently under Review—
Open for Public Comments” or by using
the search function. Comments are
welcome and must be received by
January 7, 2021. In accordance with
requirements of the PRA and its
implementing regulations, 5 CFR part
1320, the following information
concerning the collections of
information are presented to assist those
persons wishing to comment on the
information collections.

1. Change in the Definition of
“Monetary Instruments”

The change proposed in this notice to
the definition of monetary instruments
would impose no direct burden on the
public.


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
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2. Reporting Requirement Related to
CVC and LTDA: [31 CFR
1010.306(a)(1)—(3), (d)-(e), 1010.313,
1010.316, 1020.313, 1020.315, 1020.316,
1022.313, 1022.316]

The proposed rule would require
banks and MSBs to report information
related to CVC and LTDA transactions
above $10,000 between their hosted
wallet clients and unhosted or
otherwise covered wallets. The
proposed aggregation rules that would
apply to CVC and LTDA transactions are
broadly similar to those that apply to
the CTR reporting requirement;
aggregation is not required, however,
between a person’s CVC/LTDA and
currency transactions. The mandatory
exemptions of 31 U.S.C. 5313(d) apply
to the proposed CVC/LTDA transaction
reporting requirement, as incorporated
in 31 CFR 1020.315.

Description of Recordkeepers: Banks
and MSBs that conduct CVC or LTDA
transactions on behalf of hosted wallet
clients as senders or recipients in an
amount above $10,000.

Estimated Number of Recordkeepers:
10,907 financial institutions. FinCEN
estimates that there are approximately
5,306 federally regulated banks and
5,236 federally regulated credit
unions.10? FinCEN, for purposes of
these estimates, will assume that all of
these banks and credit unions engage
nominally in transactions involving
CVC. FinCEN estimates that, as of
November 2020, 365 MSBs engage in
CVC transactions.'92 The FinCEN MSB
registration form does not require that
companies disclose whether they engage
in CVC transactions. This estimate is
therefore based on adding the number of
MSBs that indicated they engage in CVC
transactions in an optional field on the
MSB registration form, and the number
that did not so indicate but which,
based on FinCEN’s research, FinCEN
believes engage in CVC transactions.
(5,306 + 5,236 + 365 = 10,907).

Estimated Average Annual Burden
Hours Per Recordkeeper: FinCEN notes
that in the recent Funds Transfer/Travel

101 According to the FDIC there were 5,103 FDIC-
insured banks as of March 31, 2020. According to
the Board of Governors of the Federal Reserve
System, there were 203 other entities supervised by
the Board or other Federal regulators, as of June 16,
2020, that fall within the definition of bank. (20
Edge Act institutions, 15 agreement corporations,
and 168 foreign banking organizations). According
to the National Credit Union Administration, there
were 5,236 federally regulated credit unions as of
December 31, 2019.

102]n the Funds Transfer/Travel Rule NPRM,
FinCEN estimated that there were 530 MSB filers.
Certain of these, however, are filers that were
previously registered with FinCEN and that
subsequently allowed their expirations to lapse. As
a result of their expirations lapsing, FinCEN has
removed those filers from the burden calculation.

Rule NPRM, FinCEN estimated that the
burden hours per bank was nominally
one hour. FinCEN is retaining the same
estimate for this rule. While FinCEN is
aware that banks, in light of
developments such as the OCC Custody
Guidance and the creation of the SPDI
charter in Wyoming, are likely to engage
in a growing amount of CVC
transactions, that trend is still in the
early stages. FinCEN anticipates the
burden on banks will become more
comparable to that on MSBs over time,
as banks engage in more custody
transactions involving CVC or LTDA.
In the Funds Transfer/Travel Rule
NPRM PRA analysis, FinCEN estimated
that the burden per MSB to comply with
the collection and recordkeeping
requirement at the transactional
threshold of $3,000 was 240 hours per
institution, and that the burden per
MSB to comply with the transmission
requirement at the transactional
threshold of $3,000 was 180 hours per
institution. The burden analysis below
assumes that the transmittal
requirement burden in the Funds
Transfer/Travel Rule NPRM context is
analogous to the reporting requirement
burden under the proposed CVC/LTDA
transaction reporting requirement.103
However, the burden must be adjusted
for four factors: (i) The fact that the
$10,000 threshold under the CVC/LTDA
transaction reporting requirement is
greater than the $3,000 threshold in the
Funds Transfer/Travel Rule NPRM; (ii)
the fact that the burden analyzed in the
Funds Transfer/Travel Rule NPRM
relates to transactions between hosted
wallets and not transactions from hosted
to unhosted wallets, and there may be
more or fewer hosted-to-unhosted
transactions at any level; (iii) the fact
that some transactions below the
transaction reporting threshold may be
subject to reporting due to aggregation
requirements; and (iv) the fact that the
reporting burden under the proposed
CVC/LTDA transaction reporting
requirement may be more complex than
the transmission requirement under the
Funds Transfer/Travel Rule NPRM.104
As FinCEN noted in the Funds
Transfer/Travel Rule NPRM PRA
analysis, the estimated average burden
hours would vary depending on the

103 As discussed in the next section, FinCEN
assumes that the recordkeeping requirement burden
in the Funds Transfer/Travel Rule NPRM context is
analogous to the recordkeeping/verification burden
related to CVG/LTDA transaction reporting.

104 FinCEN anticipates that the number of
transactions subject to reporting and recordkeeping
related to otherwise covered wallets hosted by
foreign financial institutions located in jurisdictions
on the Foreign Jurisdictions List will be modest and
does not calculate additional burden in relation to
this aspect of the rule.

number of transactions conducted by a
financial institution’s customers with
unhosted or otherwise covered wallets.
In a recent publication commenting on
the recent Funds Transfer/Funds Travel
NPRM, the blockchain analytics firm
CipherTrace estimated that the
proposed decrease in the applicable
threshold for international transactions
from $3,000 to $250 would increase the
number of reportable transactions per
month from approximately 27,300 to
approximately 79,000.195 Applying a
constant elasticity model, 106 FinCEN
estimates that approximately 60% as
many transactions would occur above
the $10,000 threshold.

In order to estimate the ratio of
unhosted-to-hosted transactions to
hosted-to-hosted transactions, FinCEN
analyzed blockchain data related to all
identifiable transactions by each of two
major exchanges in September 2020
using blockchain analytic tools. FinCEN
found that the ratio of unhosted-to-
hosted to hosted-to-hosted transactions
were approximately 1.52 and 2.39 in the
$3,000 to $10,000 transaction range for
the two exchanges, respectively. In the
greater than $10,000 range the ratios
were 1.40 and 1.64, respectively. In the
analysis below, FinCEN uses the larger
ratios, 2.39 and 1.64. Thus FinCEN will
assume that 164% as many transactions
would be covered by the reporting
requirements at the $10,000 threshold
under the proposed rule than the
transmission requirements at the same
threshold in the Funds Transfer/Travel
Rule NPRM. Similarly, in the $3,000 to
$10,000 range, FinCEN will assume
239% as many transactions would be
covered by the proposed rule’s
recordkeeping and verification
requirements described in the next
section in comparison to the
recordkeeping requirements in the
Funds Transfer/Travel Rule NPRM.

Thus, at the $10,000 threshold, we
assume that only 60% as many
transactions are occurring as at the
$3,000 level, but that the number of
such transactions which are unhosted-
to-hosted are 164% of the amount of
such transactions that are hosted-to-

105 GipherTrace, ‘“FinCEN’s Proposed Rule
Change for Travel Rule Threshold Would More
Than Double Compliance Events at US VASPs”
(Nov. 13, 2020)[ https://ciphertrace.com/fincens]

| proposed-rule-change-for-travel-rule-would-trigger{
more-than-double-the-compliance-events-at-us-
accessed Dec. 1, 2020).

106 Specifically, FInCEN fit an equation of the
model Y = CX* to the data from CipherTrace, where
Y equals the number of transactions above a given
threshold, X equals the threshold, Cis a constant,
and o is the percent change in Y per one-percent
change in X. FinCEN used the calibrated values of
C and o to extrapolate to the number of transactions
above the $10,000 threshold.



https://ciphertrace.com/fincens-proposed-rule-change-for-travel-rule-would-trigger-more-than-double-the-compliance-events-at-us-vasps/
https://ciphertrace.com/fincens-proposed-rule-change-for-travel-rule-would-trigger-more-than-double-the-compliance-events-at-us-vasps/
https://ciphertrace.com/fincens-proposed-rule-change-for-travel-rule-would-trigger-more-than-double-the-compliance-events-at-us-vasps/
https://ciphertrace.com/fincens-proposed-rule-change-for-travel-rule-would-trigger-more-than-double-the-compliance-events-at-us-vasps/
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hosted, for a combined total scaling
factor of 98.4%. To account for the fact
that some transactions less than $10,000
will need to be aggregated due to
aggregation requirements, we will
assume that the total scaling factor is
148% (98.4% * 1.5).

In contrast to the PRA analysis used
for the Funds Transfer/Travel Rule
NPRM, the reporting burden will
possibly be more complicated than the
requirement to transmit information in
the Funds Transfer/Travel Rule NPRM
given the variety of information
required by the reporting form. For
purposes of calculations, FinCEN
assumes that the reporting burden will
be twice as complex.197 Therefore the
total scaling factor applied to the Funds
Transfer/Travel Rule NPRM PRA
burden estimate for transmission burden
is 2.96 (2.96 = 2 x 1.48). As a result, the
estimated burden per MSB is 533 hours
(180 hours (from Funds Transfer/Travel
Rule NPRM PRA analysis) x 2.94).

Estimated Total Additional Annual
Burden Hours: 10,542 hours (10,542
banks x 1 hour/bank) + 194,545 hours
(365 MSBs x 533 hours/MSB) = 205,087
hours.

3. Recordkeeping and Verification
Requirements Related to CVC and
LTDA: [31 CFR 1010.312, 1010.410(g),
1022.312, 1022.312]

The proposed rule would require
banks and MSBs to keep records of, and
verify the identity of their hosted wallet
customers who participate in,
transactions subject to the CVC/LTDA
transaction reporting requirements, i.e.
CVC/LTDA transactions involving
hosted wallet customers and unhosted
or otherwise covered wallets related
with a value aggregating to $10,000 or
more. The proposed recordkeeping
requirement at 31 CFR 1010.410(g)
likewise would require banks and MSBs
to keep records of, and verify the
identity of their hosted wallet customers
who engage in, transactions with a value
of more than $3,000. Furthermore,
under the proposed rule, for
transactions that are greater than $3,000,
or that aggregate to more than $10,000,
the name and physical address of each
counterparty must be collected and, in
the case of reportable transactions,
reported.

Description of Recordkeepers: Banks
and MSBs that conduct CVC or LTDA
transactions on behalf of hosted wallet
clients as senders or recipients in an
amount above $3,000, or that aggregate
to an amount above $10,000.

107 The burden of collecting counterparty
information that must be reported on the reporting
form is considered in the next section.

Estimated Number of Recordkeepers:
10,907 financial institutions. FinCEN
estimates that there are approximately
5,306 federally regulated banks and
5,236 federally regulated credit unions.
FinCEN assesses that all of these banks
and credit unions nominally engage in
transactions involving CVC. FinCEN
estimates that there are 365 MSBs that
engage in CVC transactions.

Estimated Average Annual Burden
Hours per Recordkeeper: As noted in
the previous section, FinCEN believes
that the burden estimate for
recordkeeping in the Funds Transfer/
Travel Rule NPRM (240 hours per MSB)
is analogous to the burden estimate for
recordkeeping and verification
requirements pursuant to the proposed
CVC/LTDA transaction reporting
requirement.

All transactions subject to reporting
would also subject to recordkeeping and
verification requirements. Therefore, the
estimate that 148% as many
transactions will be subject to the
proposed reporting requirement as
compared to the transactions subject to
transmission requirements proposed by
the Funds Transfer/Travel Rule NPRM,
also applies to the recordkeeping and
verification requirements of the
proposed rule. However, this increase
needs to be supplemented with the
increase in transactions that would be
subject to recordkeeping and
verification under 31 CFR 1010.410(g),
as proposed, which are between $3,000
and $10,000. Using the constant
elasticity model described in the
previous section, the number of hosted-
to-hosted transactions between $3,000
and $10,000 is approximately 40% of
the estimated number of transactions
about $10,000. Applying the 239% scale
factor used in the previous section to
calculate the proportionate number of
hosted-to-unhosted transactions, and
making no adjustment for the fact that
some transactions in this $3,000 to
$10,000 range would contribute to
aggregation for the purposes of the
proposed CVC/LTDA transaction
reporting requirement and already be
subject to verification, the total number
of transactions subject to verification
and recordkeeping due to 31 CFR
1010.410(g) would increase by an
additional 96% (0.4 * 2.39 = 0.956), for
a total scaling factor of 244% (2.44 =
1.48 + 0.96).

However, FinCEN notes that the
recordkeeping and verification
requirement in the proposed rule is
likely to be more burdensome than the
collection and recordkeeping
requirements of the Funds Transfer/
Travel Rule NPRM. In particular, the
requirements dealt with in the Funds

Transfer/Travel Rule NPRM do not
require verification in most cases. In
contrast, this proposed rule would
require verifying the hosted wallet
customer in each transaction subject to
the reporting or recordkeeping
requirements, as well as collecting each
counterparty’s name and physical
address. As a result of this greater
burden, FinCEN assumes, for the
purpose of this burden estimate, that the
recordkeeping and verification burden
is five times greater per transaction,
under the proposed rule, than the
burden imposed under the
recordkeeping requirements of the
Funds Transfer/Travel Rule NPRM.
Therefore the total scaling factor applied
to the Funds Transfer/Travel Rule
NPRM PRA burden estimate for
transmission burden is 12.2 (12.2 = 5 X
2.44). As a result, the estimated burden
per MSB is 2,928 hours (240 hours (from
Funds Transfer/Travel Rule NPRM PRA
analysis) x 12.2).

Estimated Total Additional Annual
Burden Hours: 10,542 hours (10,542
banks x 1 hour/bank) + 1,068,720 hours
(365 MSBs x 2,928 hours/MSB) =
1,079,262 hours.

4. Total Annual Burden Hours Estimate
Under the Proposed Rule

205,087 (reporting requirements) +
1,079,262 hours (recordkeeping and
verification requirements) = 1,284,349
hours.

5. Questions for Comment

In addition to the questions listed
above, FinCEN specifically invites
comment on: (a) The accuracy of the
estimated burden associated with the
collection of information; (b) how the
quality, utility, and clarity of the
information to be collected may be
enhanced; and (c) how the burden of
complying with the collection of
information may be minimized,
including through the application of
automated collection techniques or
other forms of information technology.

List of Subjects in 31 CFR Parts 1010,
1020, and 1022

Administrative practice and
procedure, Banks, Banking, Currency,
Foreign banking, Foreign currencies,
Investigations, Penalties, Reporting and
recordkeeping requirements, Terrorism.

Authority and Issuance

For the reasons set forth in the
preamble, Parts 1010, 1020, and 1022 of
chapter X of Title 31 of the Code of
Federal Regulations are proposed to be
amended as follows:
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PART 1010—GENERAL PROVISIONS

m 1. The authority citation for part 1010
continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307; sec.
701, Pub. L. 114-74, 129 Stat. 599.

m 2. Amend § 1010.100 by revising
paragraph (xx) to read as follows:

§1010.100 General definitions.

* * * * *

(xx) Structure (structuring). For
purposes of § 1010.314, a person
structures a transaction if that person,
acting alone, or in conjunction with, or
on behalf of, other persons, conducts or
attempts to conduct one or more
transactions in currency, or, as defined
in § 1010.316(c), convertible virtual
currency, and digital assets with legal
tender status, in any amount, at one or
more financial institutions, on one or
more days, in any manner, for the
purpose of evading the reporting
requirements under §§1010.311,
1010.313, 1020.315, 1010.316, 1021.311
and 1021.313 of this chapter. “In any
manner”’ includes, but is not limited to,
the breaking down of a single sum of
currency exceeding $10,000 into smaller
sums, including sums at or below
$10,000, or the conduct of a transaction,
or series of currency transactions at or
below $10,000. The transaction or
transactions need not exceed the
$10,000 reporting threshold at any
single financial institution on any single
day in order to constitute structuring

within the meaning of this definition.
* * * * *

m 3. Amend § 1010.306, by revising the
text of paragraphs (a), (d), and (e) to read
as follows:

§1010.306 Filing of reports.

(a)(1) A report required by §1010.311,
§1010.316, or § 1021.311 of this
chapter, shall be filed by the financial
institution within 15 days following the
day on which the reportable transaction
occurred.

(2) A copy of each report filed
pursuant to §§1010.311, 1010.313,
1010.316, 1020.315, 1021.311 and
1021.313 of this chapter, shall be
retained by the financial institution for
a period of five years from the date of
the report.

(3) All reports required to be filed by
§§1010.311, 1010.313, 1010.316,
1020.315, 1021.311 and 1021.313 of this
chapter, shall be filed with FinCEN,

unless otherwise specified.
* * * * *

(d) Reports required by § 1010.311,
1010.313, 1010.316, 1010.340,

§1010.350, 1020.315, 1021.311 or
1021.313 of this chapter shall be filed
on forms prescribed by the Secretary.
All information called for in such forms
shall be furnished.

(e) Forms to be used in making the
reports required by § 1010.311,
1010.313, 1010.316, 1010.350, 1020.315,
1021.311 or 1021.313 of this chapter
may be obtained from BSA E-Filing
System. Forms to be used in making the
reports required by § 1010.340 may be
obtained from the U.S. Customs and
Border Protection or FinCEN.

m 4. Revise §1010.310 to read as
follows:

§1010.310 Reports of transactions in
currency.

Sections 1010.310 through 1010.314
and 1010.316 set forth the rules for the
reporting by financial institutions of
transactions in currency, convertible
virtual currency, and digital assets with
legal tender status. Unless otherwise
indicated, the transactions in currency
reporting requirements in §§1010.310
through 1010.314 apply to all financial
institutions. The transactions in
convertible virtual currency and digital
assets with legal tender status
requirements apply to banks and money
services businesses. Each financial
institution should refer to subpart C of
its chapter X part for any additional
transactions in currency reporting
requirements.

m 5. Revise § 1010.312 toread as
follows:

§1010.312 Identification required.

(a) Transactions in Currency: Before
concluding any transaction with respect
to which a report is required under
§1010.311, 1010.313(b), 1020.315,
1021.311, or 1021.313 of this chapter, a
financial institution shall verify and
record the name and address of the
individual presenting a transaction, as
well as record the identity, account
number, and the social security or
taxpayer identification number, if any,
of any person or entity on whose behalf
such transaction is to be effected.
Verification of the identity of an
individual who indicates that he or she
is an alien or is not a resident of the
United States must be made by passport,
alien identification card, or other
official document evidencing
nationality or residence (e.g., a
Provincial driver’s license with
indication of home address).
Verification of identity in any other case
shall be made by examination of a
document, other than a bank signature
card, that is normally acceptable within
the banking community as a means of
identification when cashing checks for

nondepositors (e.g., a driver’s license or
credit card). A bank signature card may
be relied upon only if it was issued after
documents establishing the identity of
the individual were examined and
notation of the specific information was
made on the signature card. In each
instance, the specific identifying
information (i.e., the account number of
the credit card, the driver’s license
number, efc.) used in verifying the
identity of the customer shall be
recorded on the report, and the mere
notation of “known customer” or ‘“bank
signature card on file” on the report is
prohibited.

(b) Transactions in Convertible
Virtual Currency or Digital Assets with
Legal Tender Status: Before concluding
any transaction with respect to which a
report is required under § 1010.313(c) or
§1010.316 of this chapter, a bank or
money services business shall verify
and record the identity of its customer
engaging in the transaction. Consistent
with the bank’s or money service
business’s anti-money laundering and
countering the financing of terrorism
program, the bank or money services
business should establish risk-based
procedures for verifying the identity of
its customer. The procedures must
enable the bank or money services
business to form a reasonable belief that
it knows the true identity of its
customer engaging in a transaction.
These procedures must be based on the
bank or money services business’s
assessment of the relevant risks,
including those presented by the nature
of their relationship with its customer,
the transaction activity, and other
activity associated with the convertible
virtual currency or digital assets with
legal tender status involved in the
transaction.

Note to paragraph (b): If a bank or
money services business has knowledge
that a person has accessed the bank’s or
money services business’s customer’s
wallet to conduct a reportable
transaction who is not the bank’s or
money services business’s customer, the
bank or money services business should
treat that person as a customer for the
purposes of this paragraph, and verify
both the person who accessed the
account and the customer.

m 6. Revise § 1010.313 toread as
follows:

§1010.313 Aggregation.

(a) Multiple branches. A financial
institution includes all of its domestic
branch offices, and any recordkeeping
facility, wherever located, that contains
records relating to the transactions of
the institution’s domestic offices, for
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purposes of the transactions in currency
reporting requirements in this chapter.

(b) Multiple transactions in currency.
In the case of financial institutions other
than casinos, for purposes of the
transactions in currency reporting
requirements in this chapter, multiple
currency transactions shall be treated as
a single transaction if the financial
institution has knowledge that they are
by or on behalf of any person and result
in either cash in or cash out totaling
more than $10,000 during any one
business day (or in the case of the U.S.
Postal Service, any one day). Deposits
made at night or over a weekend or
holiday shall be treated as if received on
the next business day following the
deposit.

(c) Multiple transactions in
convertible virtual currency or digital
assets with legal tender status. In the
case of banks and money services
businesses, for purposes of the
transactions in convertible virtual
currency and digital assets with legal
tender status reporting requirements in
this chapter, multiple convertible
virtual currency and digital assets with
legal tender status transactions shall be
treated as a single transaction if the
bank or money services business has
knowledge that they are by or on behalf
of any person and result in value in or
value out of convertible virtual currency
or digital assets with legal tender status
with a value of more than $10,000
during a 24-hour period. A bank or
money services business includes all of
its offices and records, wherever they
may be located, for purposes of
reporting requirements in this chapter
for their transactions in convertible
virtual currency or digital assets with
legal tender status.

m 7. Amend § 1010.314 by revising the
introductory text and paragraphs (a) and
(b) to read as follows:

§1010.314 Structured transactions.

No person shall for the purpose of
evading the transactions in currency or
transactions in convertible virtual
currency or digital assets with legal
tender status reporting requirements of
this chapter with respect to such
transaction:

(a) Cause or attempt to cause a
domestic financial institution to fail to
file a report required under the
transactions in currency or transactions
in convertible virtual currency or digital
assets with legal tender status reporting
requirements of this chapter;

(b) Cause or attempt to cause a
domestic financial institution to file a
report required under the transactions
in currency or transactions in
convertible virtual currency or digital

assets with legal tender status reporting
requirements of this chapter that
contains a material omission or

misstatement of fact; or
* * * * *

m 8. Add § 1010.316 to read as follows:

§1010.316 Filing obligations for reports of
transactions in convertible virtual currency
and digital assets with legal tender status.

(a) For purposes of this section only,
FinCEN has determined that “monetary
instruments” as defined by 31 U.S.C.
5312(a)(3) includes convertible virtual
currency and digital assets with legal
tender status.

Note to paragraph (a): The
determination in paragraph (a)
authorizes the promulgation of reporting
requirements for transactions in
convertible virtual currency and digital
assets with legal tender status pursuant
to 31 U.S.C. 5313(a). However, the
determination in paragraph (a) is
intended to have no impact on the
definition of the term “monetary
instruments’ at § 1010.100(dd) or as
used elsewhere in this chapter,
including in relation to the currency
transaction reporting requirement at
§1010.311 and the transportation of
currency or monetary instruments
reporting requirement at § 1010.340.
Therefore, other requirements in this
chapter that depend on the definition of
“monetary instruments” are not affected
by the determination in paragraph (a).

(b) Except as exempted by paragraph
(d) or otherwise exempted by regulation,
each bank or money services business,
as defined in §1010.100, shall file a
report of each deposit, withdrawal,
exchange, or other payment or transfer,
by, through, or to such financial
institution which involves a transaction
in convertible virtual currency or a
digital asset with legal tender status
with a value of more than $10,000. Such
report shall include, in a form
prescribed by the Secretary, the name
and address of each counterparty, and
such other information as the Secretary
may require.

(c) For purposes of paragraphs (a) and
(b):

(1) Convertible virtual currency
means a medium of exchange (such as
cryptocurrency) that either has an
equivalent value as currency, or acts as
a substitute for currency, but lacks legal
tender status.

(2) Digital assets with legal tender
status means any type of digital asset
issued by the United States or any other
country that is designated as legal
tender by the issuing country and
accepted as a medium of exchange in
the country of issuance.

(d) Banks and money services
businesses are not required to file a
report under paragraph (b) in relation to
a transaction in convertible virtual
currency or a digital asset with legal
tender status that is between the
financial institution’s customer and a
counterparty whose account is held at a
financial institution regulated under the
BSA, or at a foreign financial institution,
except for a foreign financial institution
in a jurisdiction listed on the List of
Foreign Jurisdictions Subject to this
section and § 1010.410(g)
Recordkeeping, which is maintained on
FinCEN’s website on the Resources
page. If a single transaction involves
multiple counterparties, the transaction
is only subject to this exemption if the
account of each counterparty to the
transaction is held at a financial
institution regulated under the BSA, or
at a foreign financial institution, except
for a foreign financial institution in a
jurisdiction listed on the List of Foreign
Jurisdictions Subject to this section and
§1010.410(g) Recordkeeping.

m 9. Amend §1010.410 by adding
paragraph (g) to read as follows:

§1010.410 Records to be made and
retained by financial institutions.
* * * * *

(g) Each bank or money services
business, as defined by 31 CFR
1010.100, is subject to the requirements
of this paragraph (g) with respect to a
withdrawal, exchange or other payment
or transfer, by, through, or to such
financial institution which involves a
transaction in convertible virtual
currency or a digital asset with legal
tender status, as those terms are defined
in §1010.316(c), with a value of more
than $3,000.

(1) Recordkeeping Requirements: For
each withdrawal, exchange, or other
payment or transfer, by, through, or to
such financial institution which
involves a transaction in convertible
virtual currency or a digital asset with
legal tender status, as those terms are
defined in §1010.316(c), a bank or
money services business shall obtain
and retain an electronic record of the
following information:

(i) The name and address of the
financial institution’s customer;

(ii) The type of convertible virtual
currency or legal tender digital assets
used in the transaction;

(iii) The amount of convertible virtual
currency or legal tender digital assets in
the transaction;

(iv) The time of the transaction;

(v) The assessed value of the
transaction, in dollars, based on the
prevailing exchange rate at the time of
the transaction;
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(vi) Any payment instructions
received from the financial institution’s
customer;

(vii) The name and physical address
of each counterparty to the transaction
of the financial institution’s customer,
as well as other counterparty
information the Secretary may prescribe
as mandatory on the reporting form for
transactions subject to reporting
pursuant to § 1010.316(b);

(viii) Any other information that
uniquely identifies the transaction, the
accounts, and, to the extent reasonably
available, the parties involved; and,

(ix) Any form relating to the
transaction that is completed or signed
by the financial institution’s customer.

(2) Verification: In addition to
obtaining and retaining the information
required in paragraph (g)(1) of this
section, before concluding any
transaction in relation to which records
must be retained under this paragraph,
a financial institution shall verify the
identity of its customer engaging in the
transaction. Consistent with the
financial institution’s anti-money
laundering and countering the financing
of terrorism program, the financial
institution should establish risk-based
procedures for verifying the identity of
its customer. The procedures must
enable the financial institution to form
a reasonable belief that it knows the true
identity of its customer engaging in a
transaction. These procedures must be
based on the financial institution’s
assessment of the relevant risks,
including those presented by the nature
of its relationship with its customer, the
transaction activity, and other activity
associated with the convertible virtual
currency or digital assets with legal
tender status involved in the
transaction.

Note to paragraph (g)(2): If a bank or
money services business has knowledge
that a person has accessed the bank’s or
money services business’s customer’s
wallet to conduct a transaction for
which records must be maintained who
is not the bank’s or money services
business’s customer, the bank or money
services business should treat that
person as a customer for the purposes of
this paragraph, and verify both the
person accessing the account and the
customer.

(3) Retrievability. The information
that a financial institution must retain
under paragraphs (g)(1) and (g)(2) of this
section shall be retrievable by the
financial institution by reference to the
name or account number of the financial
institution’s customer, or the name of a
counterparty to the financial
institution’s customer’s transaction.
This information need not be retained in

any particular manner, so long as the
financial institution is able to retrieve
the information required by this
paragraph, either by accessing records
directly or through reference to some
other record maintained by the financial
institution.

(4) Exceptions. Banks and money
services businesses are not required to
retain records under this subsection in
relation to a transaction in convertible
virtual currency or a digital asset with
legal tender status that is between the
financial institution’s customer and a
counterparty whose account is held at a
financial institution regulated under the
BSA, or at a foreign financial institution,
except for a foreign financial institution
in a jurisdiction listed on the List of
Foreign Jurisdictions Subject to 31 CFR
1010.316 Reporting and § 1010.410(g)
Recordkeeping, which is maintained on
FinCEN’s website on the Resources

page.
PART 1020—RULES FOR BANKS

m 10. The authority citation for part
1020 continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307; sec.
701, Pub. L. 114-74, 129 Stat. 599.

m 11. Revise §1020.310 to read as
follows:

§1020.310 Reports of transactions in
currency, convertible virtual currency, and
digital assets with legal tender status.
The reports of transactions in
currency and transactions in convertible
virtual currency and digital assets with
legal tender status requirements for
banks are located in subpart C of part
1010 of this chapter and this subpart.
m 12. Revise § 1020.312 to read as
follows:

§1020.312 Identification required.

Refer to § 1010.312 of this chapter for
identification requirements for reports
of transactions in currency and
transactions in convertible virtual
currency and digital assets with legal
tender status filed by banks.

m 13. Revise §1020.313 toread as
follows:

§1020.313 Aggregation.

Refer to § 1010.313 of this chapter for
reports of transactions in currency and
transactions in convertible virtual
currency and digital assets with legal
tender status aggregation requirements
for banks.

m 14. Amend § 1020.315 by:

m a. Revising paragraphs (a), (b)(4) and
(5), (b)(6) introductory text and (b)(7)
introductory text;

m b. Adding paragraph (c)(2)(iii); and

m c. Revising (g)(1) and (3), and (h).
The addition and revisions read as
follows:

§1020.315 Transactions of exempt
persons.

(a) General. (1) No bank is required to
file a report otherwise required by
§1010.311 with respect to any
transaction in currency between an
exempt person and such bank, or, to the
extent provided in paragraph (e)(6) of
this section, between such exempt
person and other banks affiliated with
such bank. (A limitation on the
exemption described in this paragraph
(a) is set forth in paragraph (f) of this
section.)

(2) No bank is required to file a report
otherwise required by § 1010.316 with
respect to any transaction in convertible
virtual currency or digital assets with
legal tender status between an exempt
person defined in paragraphs (b)(1) to
(3) of this section and such bank, or, to
the extent provided in paragraph (e)(6)
of this section, between such exempt
person and other banks affiliated with
such bank. (A limitation on the
exemption described in this paragraph
(a) is set forth in paragraph (f) of this
section.)

(b) L

(4) Solely for purposes of the
exemption applicable to any transaction
in currency in paragraph (a)(1) of this
section, any entity, other than a bank,
whose common stock or analogous
equity interests are listed on the New
York Stock Exchange or the American
Stock Exchange or whose common stock
or analogous equity interests have been
designated as a NASDAQ National
Market Security listed on the NASDAQ
Stock Market (except stock or interests
listed under the separate “NASDAQ
Capital Markets Companies’ heading),
provided that, for purposes of this
paragraph (b)(4), a person that is a
financial institution, other than a bank,
is an exempt person only to the extent
of its domestic operations;

(5) Solely for purposes of the
exemption applicable to any transaction
in currency in paragraph (a)(1) of this
section, any subsidiary, other than a
bank, of any entity described in
paragraph (b)(4) of this section (a “listed
entity”’) that is organized under the laws
of the United States or of any State and
at least 51 percent of whose common
stock or analogous equity interest is
owned by the listed entity, provided
that, for purposes of this paragraph
(b)(5), a person that is a financial
institution, other than a bank, is an
exempt person only to the extent of its
domestic operations;
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(6) Solely for purposes of the
exemption applicable to any transaction
in currency in paragraph (a)(1) of this
section, to the extent of its domestic
operations and only with respect to
transactions conducted through its
exemptible accounts, any other
commercial enterprise (for purposes of
this section, a ‘“non-listed business”),
other than an enterprise specified in
paragraph (e)(8) of this section, that:

* * * * *

(7) Solely for purposes of the
exemption applicable to any transaction
in currency in paragraph (a)(1) of this
section, with respect solely to
withdrawals for payroll purposes from
existing exemptible accounts, any other
person (for purposes of this section, a
“payroll customer”) that:

* * * * *
(C)* EE

2) * x %

(iii) A bank is not required to file a
FinCEN Form 110 with respect to the
transfer of convertible virtual currency
or digital assets with legal tender status
to or from any exempt person as
described in paragraphs (b)(1) to (3) of
this section.

* * * * *
* x %

(%) No bank shall be subject to penalty
under this chapter for failure to file a
report required by § 1010.311 or
§1010.316 of this chapter with respect
to a transaction in currency, convertible
virtual currency, or digital assets with
legal tender status by an exempt person
with respect to which the requirements
of this section have been satisfied,
unless the bank:

* * * * *

(3) A bank that files a report with
respect to a currency, convertible virtual
currency, or digital asset with legal
tender status transaction by an exempt
person rather than treating such person
as exempt shall remain subject, with
respect to each such report, to the rules
for filing reports, and the penalties for
filing false or incomplete reports that
are applicable to reporting of
transactions in currency, convertible
virtual currency, or digital assets with
legal tender status by persons other than
exempt persons.

(h) Obligations to file suspicious
activity reports and maintain system for
monitoring transactions in currency,
convertible virtual currency, or digital
assets with legal tender status.

(1) Nothing in this section relieves a
bank of the obligation, or reduces in any
way such bank’s obligation, to file a
report required by § 1020.320 with
respect to any transaction, including
any transaction in currency, convertible

virtual currency, or digital assets with
legal tender status, that a bank knows,
suspects, or has reason to suspect is a
transaction or attempted transaction that
is described in § 1020.320(a)(2)(i), (ii), or
(iii), or relieves a bank of any reporting
or recordkeeping obligation imposed by
this chapter (except the obligation to
report transactions in currency,
convertible virtual currency, or digital
assets with legal tender status, pursuant
to this chapter to the extent provided in
this section). Thus, for example, a sharp
increase from one year to the next in the
gross total of currency transactions
made by an exempt customer, or
similarly anomalous transactions trends
or patterns, may trigger the obligation of
a bank under § 1020.320.

m 15. Add §1020.316 to read as follows:

§1020.316 Convertible virtual currency
and digital assets with legal tender status
filing obligations.

Refer to § 1010.316 of this chapter for
reports of transactions in convertible
virtual currency and digital assets with
legal tender status filing obligations for
banks.

PART 1022—RULES FOR MONEY
SERVICES BUSINESSES

m 16. The authority citation for part
1022 continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307; sec.
701, Pub. L. 114-74, 129 Stat. 599.

m 17. Revise §1022.310 to read as
follows:

§1022.310 Reports of transactions in
currency, convertible virtual currency, and
digital assets with legal tender status.

The reports of transactions in
currency and transactions in convertible
virtual currency and digital assets with
legal tender status requirements for
money services businesses are located
in subpart C of part 1010 of this chapter
and this subpart.

m 18. Revise § 1022.312 toread as
follows:

§1022.312 Identification required.

Refer to § 1010.312 of this chapter for
identification requirements for reports
of transactions in currency and
transactions in convertible virtual
currency and digital assets with legal
tender status filed by money services
businesses.

m 19. Revise § 1022.313 toread as
follows:

§1022.313 Aggregation.

Refer to § 1010.313 of this chapter for
reports of transactions in currency and
transactions in convertible virtual

currency and digital assets with legal
tender status aggregation requirements
for money services businesses.

m 20. Add § 1022.316 to read as follows:

§1022.316 Convertible virtual currency
and digital assets with legal tender status
filing obligations.

Refer to § 1010.316 of this chapter for
reports of transactions in convertible
virtual currency filing obligations for
money services businesses.

By the Department of the Treasury.
Kenneth A. Blanco,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2020-28437 Filed 12-18-20; 4:20 pm]
BILLING CODE 4810-02-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il
[Docket ID ED-2020—-OESE-0172]

Proposed Priorities, Requirements,
and Definitions—Expanding
Opportunity Through Quality Charter
Schools Program (CSP)—National
Dissemination Grants

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Proposed priorities,
requirements, and definitions.

SUMMARY: The Assistant Secretary for
Elementary and Secondary Education
proposes priorities, requirements, and
definitions for the Expanding
Opportunity Through Quality Charter
Schools Program (CSP)—National
Dissemination Grants, Assistance
Listing Number 84.282T. We may use
one or more of these priorities,
requirements, and definitions for
competitions in fiscal year (FY) 2021
and later years. We take this action to
ensure that CSP National Dissemination
Grants are aligned with the statutory
purposes of the CSP and address key
national policy issues. Specifically, the
proposed priorities, requirements, and
definitions focus on disseminating best
practices for strengthening charter
school authorizing and oversight;
improving charter school access to
facilities and facility financing;
increasing educational choice for
students with disabilities, English
learners, and other traditionally
underserved student groups, including
Native American students and students
in rural communities.

DATES: We must receive your comments
on or before January 22, 2021.
ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
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or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments submitted by fax or by email
or those submitted after the comment
period. To ensure that we do not receive
duplicate copies, please submit your
comments only once. In addition, please
include the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
www.regulations.goy to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “Help.”

e Postal Mail, Commercial Delivery,
or Hand Delivery: If you mail or deliver
your comments about these proposed
priorities, requirements, and definitions,
address them to Cheryl Ford, U.S.
Department of Education, 400 Maryland
Avenue SW, Room 3E207, Washington,
DC 20202-5970.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov| Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT:
Cheryl Ford, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 3E207, Washington, DC 20202—
5970. Telephone: (202) 401-1366.
Email: gharterschools@ed.gov]

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:

Invitation to Comment: We invite you
to submit comments regarding the
proposed priorities, requirements, and
definitions. To ensure that your
comments have maximum effect in
developing the notice of final priorities,
requirements, and definitions, we urge
you to identify clearly the specific
section of the proposed priority,
requirement, or definition that each
comment addresses.

We invite you to assist us in
complying with the specific
requirements of Executive Orders
12866, 13563, and 13771 and their
overall requirement of reducing
regulatory burden that might result from
these proposed priorities, requirements,
and definitions. Please let us know of
any further ways we could reduce
potential costs or increase potential

benefits while preserving the effective
and efficient administration of the
program.

During and after the comment period,
you may inspect all public comments
about the proposed priorities,
requirements, and definitions by
accessing Regulations.gov. Due to the
current COVID-19 public health
emergency, the Department buildings
are not open to the public. However,
upon reopening, you may also inspect
the comments in person at 400
Maryland Avenue SW, Room 3E207,
Washington, DC, between the hours of
8:30 a.m. and 4:00 p.m., Eastern Time,
Monday through Friday of each week
except Federal holidays.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for the proposed priorities,
requirements, and definitions. If you
want to schedule an appointment for
this type of accommodation or auxiliary
aid, please contact the person listed
under FOR FURTHER INFORMATION
CONTACT.

Purpose of Program: The major
purposes of the CSP are to expand
opportunities for all students,
particularly traditionally underserved
students, to attend charter schools and
meet challenging State academic
standards; provide financial assistance
for the planning, program design, and
initial implementation of charter
schools; increase the number of high-
quality charter schools available to
students across the United States;
evaluate the impact of charter schools
on student achievement, families, and
communities; share best practices
between charter schools and other
public schools; encourage States to
provide facilities support to charter
schools; and support efforts to
strengthen the charter school
authorizing process.

Through CSP National Dissemination
Grants, the Department provides funds
on a competitive basis to support efforts
by eligible entities to help increase the
number of high-quality charter schools
available to our Nation’s students by
disseminating best practices regarding
charter schools.

Program Authority: Section
4305(a)(3)(B) of the Elementary and
Secondary Education Act of 1965, as
amended (ESEA), 20 U.S.C.
7221d(a)(3)(B).

Background: The Department last
conducted a National Dissemination

Grants competition in FY 2018. In that
competition, we invited applications for
projects designed to disseminate best
practices for strengthening charter
school authorizing and oversight or
improving charter school access to
facilities and facility financing, both key
policy issues facing charter schools on

a national scale. This document
proposes similar priorities,
requirements, and definitions as the last
competition in order to continue to
address these key policy issues. These
priorities, requirements, and definitions
take into consideration the continuing
growth of charter schools across the
Nation and the increasing need to
support the capacity and oversight of all
charter schools. The priorities also
recognize the important role that charter
schools can play in increasing
educational choice for students with
disabilities, English learners, and other
traditionally underserved student
groups including Native American
students and students in rural
communities.

Proposed Priorities

This document contains four
proposed priorities. These priorities are:
Proposed Priority 1—Strengthening
Charter School Authorizing and

Oversight.

Background: One of the statutory
purposes of the CSP is to support efforts
to strengthen the charter school
authorizing process to improve
performance management, including
transparency, oversight and monitoring
(including financial audits), and
evaluation of charter schools. Also, the
CSP supports quality, accountability,
and transparency in the operational
performance of all authorized public
chartering agencies, including State
educational agencies (SEAs), local
educational agencies (LEAs), and other
authorizing entities. Specifically, the
CSP State Entity Grants program has a
strong focus on authorizing, including a
requirement that grantees reserve a
portion of funds to provide technical
assistance to authorized public
chartering agencies and work with them
to improve authorizing quality. This
priority would support that emphasis by
prioritizing projects that propose to
develop, identify, or expand, and
disseminate information on best
practices in authorizing and the
oversight of charter schools by
authorized public chartering agencies.

Authorizers are responsible for
conducting rigorous application reviews
to ensure new charter schools can be of
high quality. They are also responsible
for establishing clear and consistent
policies to hold schools accountable for
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meeting their academic, financial, and
operational performance goals, as well
as complying with all applicable laws—
including civil rights laws requiring
equal access. Through this priority, the
Department expects that the
implementation of strong authorizing
practices will proliferate and
continuously improve the quality of the
charter school sector.

Proposed Priority: Projects that are
designed to develop, identify, or
expand, and disseminate information on
best practices in authorizing and
overseeing charter schools by
authorized public chartering agencies in
one or more of the following areas:

(a) Conducting charter school
application reviews.

(b) Establishing governance standards
and practices for charter schools.

(c) Promoting and monitoring the
compliance of charter schools and
authorized public chartering agencies
with Federal, State, and local academic,
financial, governance, operational
(including school safety), or other
applicable requirements.

(d) Evaluating the performance of
charter schools or authorized public
chartering agencies.

(e) Facilitating the replication and
expansion of high-quality charter
schools.

(f) Improving the academic, financial,
or operational performance of charter
schools.

(g) Closing persistently
underperforming charter schools.

To meet this priority, an applicant
must propose to disseminate best-
practices information in multiple
locations in at least two States with a
charter school law.

Proposed Priority 2—Targeting
Educational Agencies with the Most
Need.

Background: This priority would
target information dissemination efforts
toward those entities with the greatest
need, which include States with new or
significantly revised charter school laws
or policies.

To increase opportunities for
authorized public chartering agencies to
establish new, high-quality operational
procedures, and because the period
following enactment or revision of
charter school laws and policies is most
critical to their successful
implementation, this priority would
focus on States where new or revised
charter school laws and policies have
been adopted within the last five years.
In addition, the priority would target
dissemination efforts to aid the
development of authorized public
chartering agencies that support 10 or
fewer schools and, accordingly, have

limited resources related to economies
of scale, or include struggling schools
under their purview.!

Through this priority, the Department
would support projects that target
information on best practices to improve
the overall quality of, and the ability of
State entities to grow, the charter school
sector within their States.

Proposed Priority: Projects that
propose to target information
dissemination to one or more of the
following:

(a) States that have enacted laws in
the last five years allowing charter
schools to open.

(b) States that in the last five years
have significantly changed their laws,
regulations, or policies regarding
authorizing or oversight of charter
schools by authorized public chartering
agencies.

(c) Authorized public chartering
agencies with fewer than 10 charter
schools.

(d) Authorized public chartering
agencies that authorize a significant
number of charter schools experiencing
significant low performance or non-
compliance with Federal, State, or local
academic, financial, governance,
operational (including school safety), or
other applicable requirements.

Proposed Priority 3—Improving
Charter School Access to Facilities and
Facility Financing.

Background: Limited access to
adequate facilities and to funding for
facilities, including per-pupil facilities
aid, remains a significant issue
impacting growth in the number of
charter schools available to students
throughout the United States. To help
address this issue, this priority would
support projects that develop, identify,
or expand, and disseminate information
on, best practices in supporting charter
schools in accessing and financing
facilities.

Proposed Priority: Projects that are
designed to develop, identify, or
expand, and disseminate information
on, best practices in supporting charter
schools in accessing and financing
facilities, including in one or more of
the following areas:

(a) Access to public and private
(including philanthropic) funding,
including from a Qualified Opportunity
Fund under section 1400Z-2 of the
Internal Revenue Code, as amended by
the Tax Cuts and Jobs Act (115 Pub. L.
97), for one or more of the following, as

1 National Organization of Charter School
Authorizers(NACSA). (2009). A Report on NACSA’s
Authorizer Survey. Chicago: National Organization
of Charter School Authorizers. Retrieved from
www.qualitycharters.org/wp-content/uploads/2015]
P8/NACSA_2008-SOCA.pdf|

needed to open or to replicate or expand
a charter school:

(1) The acquisition (by purchase,
lease, donation, or otherwise) of an
interest (including an interest held by a
third party for the benefit of the school)
in improved or unimproved real
property.

(2) The construction of new facilities,
or the renovation, repair, or alteration of
existing facilities.

(3) The predevelopment costs
required to assess sites for purposes of
paragraph (a)(1) or (a)(2) of this priority.

(4) The acquisition of other tangible
property.

(b) Access to public facilities,
including the right of first refusal.

(c) Access to per-pupil facilities aid to
charter schools to provide the schools
with funding that is dedicated solely to
charter school facilities.

(d) Access to credit enhancements
and other subsidies.

(e) Access to bonds or mill levies by
charter schools, or by other public
entities for the benefit of charter
schools.

(f) Planning for facility acquisition by
charter schools, including
comprehensive analysis of facility
needs.

To meet this priority, an applicant
must propose to disseminate best-
practices information in multiple
locations in at least two States with a
charter school law.

Proposed Priority 4—Empowering
Underserved Students and Their
Families to Choose a High-Quality
Education that Meets Their Unique
Needs.

Background: One of the statutory
purposes of the CSP is to expand
opportunities for children with
disabilities, English learners, and other
traditionally underserved students to
attend charter schools and meet
challenging State academic standards.
This priority is intended to target
funding to projects that help provide
educational choice to these underserved
student groups, which include
educationally disadvantaged children,
students who reside or attend schools in
Qualifed Opportunity Zones (i.e.,
designated distressed communities),
students who are Native American, and
students who are served by rural local
educational agencies.

An applicant addressing this
proposed priority would describe how
its proposed project is designed to
increase access to charter schools for
one or more of these groups. An
applicant might address this priority, for
instance: (1) Through its plan to
develop, identify, or expand best
practices related to serving students in
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one or more of these underserved
groups; (2) through disseminating best
practices in areas with high
concentrations of one or more of these
student groups; or (3) by targeting its
project work in areas in which students
in one or more of the student groups are
at risk of educational failure or
otherwise in need of special assistance
or support.

Proposed Priority: Projects that are
designed to address increasing access to
charter schools for one or more of the
following groups of children or
students:

(a) Educationally disadvantaged
children.

(b) Children or students who reside or
attend school in a Qualified
Opportunity Zone, as designated by the
Secretary of the Treasury under section
1400Z-1 of the Internal Revenue Code,
as amended by the Tax Cuts and Jobs
Act.

(c) Students who are Native
Americans. Specifically, projects
serving students in this category must
focus on addressing the unique
educational needs of Native American
students, such as through the use of
instructional programs and teaching
methods that reflect and preserve Native
American language, culture, and
history.

(d) Children or students in
communities served by rural local
educational agencies.

Types of Priorities

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

Proposed Requirements

Background: In an effort to improve
project outcomes, the Department is
proposing requirements that are
necessary for the proper consideration
of applications for National
Dissemination Grants in order to
increase the likelihood of success of
applicants’ proposed projects. In
disseminating best practices regarding
charter schools, grantees would
contribute to the efficient use of
taxpayer dollars in supporting the
charter school sector and increasing the
number of high-quality charter schools
available to our Nation’s students. We
also propose eligibility requirements, to
ensure that grantees have the
preparation and experience to
implement a National Dissemination
Grant successfully.

Proposed Requirements: We propose
the following requirements for this
program. We may apply one or more of
these requirements in any year in which
this program is administered.

Applicants for funds under this
program must address one or more of
the following application requirements:

(a) Provide a project plan, including a
logic model (as defined in 34 CFR 77.1),
that describes the purpose of the project;
includes clearly specified, measurable
project objectives that are aligned with
the project purpose; and includes the
specific strategies and initiatives that
will be implemented to accomplish
project objectives. For each project
objective, the project plan must include
one or more of the following—

(i) Inputs and Resources:
Identification of the specific costs that
will be allocated to the proposed
project. These costs must represent the
inputs and resources (e.g., personnel,
contracted services, supplies, and
equipment) that are necessary to
generate and support grant project
activities, and are necessary to produce
project outputs. Applicants must ensure
that the total project costs, as identified
in this section, are consistent with U.S.
Department of Education Budget
Information Non-Construction Programs
Form 524, 34 CFR 75.210 and responses
to applicable selection criteria;

(ii) Project Activities: Identification of
the specific activities proposed to be
funded under the grant; the estimated
cost of those activities under the grant
project; and how these activities are
linked to the target grant project outputs
and outcomes;

(iii) Project Outputs: Identification of
the specific project deliverables, work
products, and other outputs of the
proposed project, including the cost of
those outputs (if not already itemized in

response to paragraph (a)(ii) Project
Activities). Examples of outputs
include—

(1) Best practice publications and
products;

(2) Evaluation reports; and

(3) Presentation of a session at a
conference delivering best practices for
stakeholders.

(iv) Project Outcomes: Identification
of the anticipated project outcomes or
effects as a result of the proposed
project.

(b) Provide a management plan that
describes clearly defined
responsibilities, timelines, and
milestones for executing the project and
achieving project outcomes.

(c) Provide a dissemination plan that
includes the number and description of
States, charter schools, or authorized
public chartering agencies to which
best-practices information will be
disseminated, as well as a description of
the mechanisms the applicant will use
to disseminate information on its
proposed projects.

(d) Provide an evaluation plan that
includes performance measures that are
aligned to the project purpose, project
objectives, and project outcomes as well
as to the intended outcomes of the
proposed project.

Proposed Eligibility Requirements:
Eligibility for a grant under this
competition is limited to SEAs; State
charter school authorizing boards; State
Governors; charter school support
organizations; authorized public
chartering agencies; and public and
private nonprofit organizations that
operate, manage, or support charter
schools.

Eligible applicants may apply as a
partnership or consortium and, if so
applying, must comply with the
requirements for group applications set
forth in 34 CFR 75.127-129.

Public and private nonprofit
organizations that operate, manage, or
support charter schools must apply in
partnership with one or more SEAs,
State charter school boards, State
Governors, charter school support
organizations, or authorized public
chartering agencies.

Proposed Funding Restrictions: Grant
funds may be used only for activities
that are related to the development,
identification, expansion, and
dissemination of information on best
practices regarding the priority to which
the applicant is responding and that are
included in the grantee’s approved
application. Grantees may not use grant
funds to conduct charter school
authorizing activities, or to open new
charter schools, or replicate or expand
existing charter schools. Grantees may
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not use grant funds to acquire or finance
the acquisition of a charter school
facility, including through credit
enhancement, direct lending, or
subgrants. Grantees may not use grant
funds for general organizational
operating support beyond the costs
associated with this grant project. No
more than 5 percent of grant funds may
be used for direct administration of the
grant project.

Proposed Definitions

We propose the following definitions
for this program. We may apply one or
more of these definitions in any year in
which the program is in effect.

Background: In order to ensure a
common understanding of the proposed
priorities and requirements, we propose
definitions that are critical to the policy
and statutory purposes of the National
Dissemination Grant program. We
propose these definitions to clarify
expectations for eligible entities
applying for National Dissemination
Grants and to ensure that the review
process for applications for National
Dissemination Grants remains as
transparent as possible. The proposed
definition for “rural local educational
agency” is based on the definition from
the Secretary’s Final Supplemental
Priorities and Definitions for
Discetionary Grant Programs published
in the Federal Register on March 2,
2018 (83 FR 9096). The proposed
definition for “educationally
disadvantaged children” is based on
section 1115(c)(2) of the ESEA (20
U.S.C. 6315).

Educationally disadvantaged children
means a student in one or more of the
categories described in section
1115(c)(2) of the ESEA, which include
children who are economically
disadvantaged, children with
disabilities, migrant students, English
learners, neglected or delinquent
students, homeless students, and
students who are in foster care.

Native American means an Indian
(including an Alaska Native), as defined
in section 6151(3) of the ESEA, Native
Hawaiian, or Native American Pacific
Islander.

Rural local educational agency means
an LEA that is eligible under the Small
Rural School Achievement (SRSA)
program or the Rural and Low-Income
School (RLIS) program authorized under
Title V, Part B of the ESEA. Eligible
applicants may determine whether a
particular LEA is eligible for these
programs by referring to information on
the Department’s website at [ttps:/]
[oese.ed.gov/offices/office-of-formula

| grants/rural-insular-native- |

lachievement-programs/rural-education]

achievement-program/.

Final Priorities, Requirements, and
Definitions: We will announce the final
priorities, requirements, and definitions
in a document published in the Federal
Register. We will determine the final
priorities, requirements, and definitions
after considering responses to the
proposed priorities, requirements, and
definitions and other information
available to the Department. This
document does not preclude us from
proposing additional priorities,
requirements, definitions, or selection
criteria, subject to meeting applicable
rulemaking requirements.

Note: This document does not solicit
applications. In any year in which we
choose to use one or more of these
priorities, requirements, and definitions,
we invite applications through a notice
in the Federal Register.

Executive Orders 12866, 13563, and
13771

Regulatory Impact Analysis

Under Executive Order 12866, the
Office of Management and Budget
(OMB) determines whether this
regulatory action is ‘“‘significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by OMB. Section 3(f) of
Executive Order 12866 defines a
“significant regulatory action” as an
action likely to result in a rule that
may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities in a material way (also
referred to as an “‘economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

OMB has determined that this
proposed regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

Under Executive Order 13771, for
each new rule that the Department
proposes for notice and comment or
otherwise promulgates that is a
significant regulatory action under

Executive Order 12866, and that
imposes total costs greater than zero, it
must identify two deregulatory actions.
For FY 2021, any new incremental costs
associated with a new rule must be fully
offset by the elimination of existing
costs through deregulatory actions.
Because the proposed regulatory action
is not significant, the requirements of
Executive Order 13771 do not apply.

We have also reviewed this proposed
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing these proposed
priorities, requirements, and definitions
only on a reasoned determination that
their benefits would justify their costs.
In choosing among alternative
regulatory approaches, we selected
those approaches that would maximize
net benefits. Based on the analysis that
follows, the Department believes that
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this regulatory action is consistent with
the principles in Executive Order 13563.

We also have determined that this
regulatory action would not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

Discussion of Potential Costs and
Benefits

The Department believes that this
proposed regulatory action would
impose minimal costs on eligible

entities, whose participation in this
program is voluntary, and expects that
participants would include in their
proposed budgets a request for funds to
support compliance with any cost-
bearing requirements, if necessary. We
believe any costs associated with this
regulatory action would be outweighed
by its benefits, which include helping
ensure that CSP funds support the
dissemination of best practices on topics
critical to the charter school sector and
contribute to an increased number of
high-quality educational options
available to the Nation’s students.

Paperwork Reduction Act of 1995

As part of its continuing effort to
reduce paperwork and respondent
burden, the Department provides the
general public and Federal agencies
with an opportunity to comment on
proposed and continuing collections of

information, in accordance with the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3506(c)(2)(A)). This helps
ensure that the public understands the
Department’s collection instructions,
respondents can provide the requested
data in the desired format, reporting
burden (time and financial resources) is
minimized, collection instruments are
clearly understood, and the Department
can properly assess the impact of
collection requirements on respondents.

The proposed priorities,
requirements, and definitions contain
information collection requirements
(ICR) for the program application
package. As a result of the proposed
priorities, requirements, and definitions,
we will seek approval to use the 1894—
0006 collection and 34 CFR 75.210. In
Table 1 below, we assume 15 applicants
each spend 40 hours preparing their
applications.

TABLE 1—NATIONAL DISSEMINATION GRANTS PROGRAM INFORMATION COLLECTION STATUS

OMB control No. Expiration

Current burden
(total hours)

Proposed burden
(total hours)

Proposed action under final priorities

1894-0006 January 31, 2021 ...

0 | Applicants: 600 hours ......

Obtain approval under 1894—0006.

Clarity of the Regulations

Executive Order 12866 and the
Presidential memorandum ‘‘Plain
Language in Government Writing”
require each agency to write regulations
that are easy to understand.

The Secretary invites comments on
how to make these proposed priorities,
requirements, and definitions easier to
understand, including answers to
questions such as the following:

e Are the requirements in the
proposed regulations clearly stated?

¢ Do the proposed regulations contain
technical terms or other wording that
interferes with their clarity?

¢ Does the format of the proposed
regulations (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce their clarity?

e Would the proposed regulations be
easier to understand if we divided them
into more (but shorter) sections?

¢ Could the description of the
proposed regulations in the
SUPPLEMENTARY INFORMATION section of
this preamble be more helpful in
making the proposed regulations easier
to understand? If so, how?

e What else could we do to make the
proposed regulations easier to
understand?

To send any comments that concern
how the Department could make these
proposed regulations easier to
understand, see the instructions in the
ADDRESSES section.

Regulatory Flexibility Act
Certification: The Secretary certifies that
this proposed regulatory action would
not have a significant economic impact
on a substantial number of small
entities. The U.S. Small Business
Administration (SBA) Size Standards
define ”’small entities”” as for-profit or
nonprofit institutions with total annual
revenue below $7,000,000 or, if they are
institutions controlled by small
governmental jurisdictions (that are
comprised of cities, counties, towns,
townships, villages, school districts, or
special districts), with a population of
less than 50,000. Nonprofit institutions
are defined as small entities if they are
independently owned and operated and
not dominant in their field of operation.

Participation in this program is
voluntary and limited to entities seeking
to disseminate best-practice information
regarding charter schools. The
Department anticipates that
approximately 15 entities will apply for
National Dissemination Grants in a
given year and estimates that fewer than
half of these entities will be small
entities. For this limited number of
small entities, any cost-bearing
requirements imposed by this regulatory
action can be defrayed with grant funds,
as discussed in the Regulatory Impact
Analysis section of this document.

Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR

part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance. This
document provides early notification of
our specific plans and actions for this
program.

Accessible Format: On request to the
program contact person listed under FOR
FURTHER INFORMATION CONTACT,
individuals with disabilities can obtain
this document in an accessible format.
The Department will provide the
requestor with an accessible format that
may include Rich Text Format (RTF) or
text format (txt), a thumb drive, an MP3
file, braille, large print, audiotape, or
compact disc, or other accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov] At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.
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You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov]|
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Frank T. Brogan,

Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 2020-28411 Filed 12-22-20; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2020-0589; FRL-10017-
39-Region 9]

Air Plan Approval; Arizona; Stationary
Sources; New Source Review Updates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Arizona Department of
Environmental Quality’s (ADEQ)
portion of the Arizona State
Implementation Plan (SIP). These
revisions are primarily intended to
make corrections to the ADEQ’s SIP-
approved rules for the issuance of New
Source Review (NSR) permits for
stationary sources under the Clean Air
Act (CAA or Act). This proposed action
will update the ADEQ’s NSR rules in
the SIP and correct the remaining
deficiencies in the ADEQ’s NSR
program that we identified in final EPA
rulemaking actions in 2015 and 2016.
Additionally, we are proposing a
finding that the ADEQ’s SIP-approved
NSR permitting program meets
requirements for visibility protection for
major NSR sources under the Act and
are proposing to remove Federal
Implementation Plans (FIPs) related to
these requirements. We are seeking
comment on our proposed action and
plan to follow with a final action.
DATES: Comments must be received on
or before January 22, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2020-0589 at [Https.‘/]
www.regulations.gov| For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public

docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information the disclosure of
which disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e. on the web,
cloud, or other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets| If you need
assistance in a language other than
English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Lisa
Beckham, EPA Region IX, 75 Hawthorne
St., San Francisco, CA 94105. By phone:
(415) 972—-3811 or by email at
beckham.lisa@epa.gov]

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.
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Definitions

For this document, we are giving
meaning to certain words or initials as
follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The initials ADEQ mean or refer
to the Arizona Department of
Environmental Quality.

(iii) The initials ARS mean or refer to
the Arizona Revised Statutes.

(iv) The initials CBI mean or refer to
confidential business information.

(v) The initials CFR mean or refer to
Code of Federal Regulations.

(vi) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(vii) The initials FIP mean or refer to
Federal Implementation Plan.

(viii) The initials MMBtu/hr mean or
refer to million British thermal units per
hour.

(ix) The initials NAAQS mean or refer
to National Ambient Air Quality
Standards.

(x) The initials NESHAP mean or refer
to National Emission Standards for
Hazardous Air Pollutants.

(xi) The initials NNSR mean or refer
to Nonattainment New Source Review.

(xii) The initals NO, mean or refer to
nitrogen dioxide.

(xiii) The initials NOx mean or refer
to oxides of nitrogen.

(xiv) The initials NSPS mean or refer
to New Source Performance Statndards.

(xv) The initials NSR mean or refer to
New Source Review.

(xvi) The initials PM> s mean or refer
to particulate matter with an
aerodynamic diameter of less than or
equal to 2.5 micrometers (fine
particulate matter).

(xvii) The initials PSD mean or refer
to Prevention of Significant
Deterioration.

(xviii) The initials SIP mean or refer
to State Implementation Plan.

(xix) The initials SO, mean or refer to
sulfur dioxide.

(xx) The words State or Arizona mean
the State of Arizona, unless the context
indicates otherwise.

(xxi) The initials TSD mean or refer to
the technical support document for this
action, unless the context indicates
otherwise.

1. The State’s Submittals
A. What did the State submit?

The ADEQ is the governor’s designee
for submitting official revisions of the
Arizona SIP to the EPA. This proposal
evaluates three SIP revisions submitted
by the ADEQ on March 29, 2019,?
January 14, 2020, and July 22, 2020.2

1This submittal was transmitted with a cover
letter dated March 20, 2019 from Timothy S.
Franquist, Director, Air Quality Division, ADEQ to
Michael Stoker, Regional Administrator, EPA
Region IX.

2This submittal was made via the EPA’s eSIP
submission system—State Plan electronic
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The submittals include several rules and
demonstrations related to the ADEQ’s
NSR program.

Table 1 of this preamble lists the rules
addressed by this proposal with the
dates on which they became effective
under State law. The ADEQ’s January
14, 2020 submittal requested that
specific paragraphs from certain revised

rules be added to the Arizona SIP. The
ADEQ’s July 22, 2020 submittal clarifies
that the ADEQ requests that the entirety
of each revised rule (with one
exception) be included in the SIP, rather
than only the selected paragraphs
identified in the earlier submittal. As
such, Table 1 of this preamble reflects

TABLE 1—SUBMITTED RULES

the updated rule submission request in
the July 22, 2020 submittal. The
submitted rules are from the Arizona
Administrative Code, Title 18—
Environmental Quality, Chapter 2—
Department of Environmental Quality—
Air Pollution Control, Articles 1, 3, and
4.

State
Rule Title effective

date
R18-2—-101, except (20) .....cccovvrvereereenncnns DefiNItiONS ..o s 32/1/2020
R18-2-301 ...cceeviiiiiiens Definitions .....ocoviiiiiiei 2/1/2020
R18-2-302 ..... Applicability; Registration; Classes of Permits 3/21/2017
R18-2-302.01 Source Registration Requirements .................. 2/1/2020
R18-2-304 ..... Permit Application Processing Procedures ..... 2/1/2020
R18-2-306 ..... Permit CONENES ....ooiuiiiiii i 3/21/2017
R18-2-306.01 Permits Containing Voluntarily Accepted Emission Limitations and Standards . 3/21/2017
R18-2-317 ........ Facility Changes Allowed Without Permit Revisions—Class | ............c.cccceeenee. 8/7/2012
R18-2-317.01 ... Facility Changes that Require a Permit Revision—Class Il ..........c.cccccevviieninnnne. 8/7/2012
R18-2-317.02 Procedures for Certain Changes that Do Not Require a Permit Revision—Class Il ..... 8/7/2012
R18-2-319 ..... Minor Permit Revisions 3/21/2017
R18-2-320 ..... Significant Permit Revisions .. 3/21/2017
R18-2-334 ..... Minor New Source Review 2/1/2020
R18-2-406 ......cccveeiiiieenieeeeeeee e Permit Requirements for Sources Located in Attainment and Unclassifiable Areas ..... 2/1/2020

On September 29, 2019 and July 14,
2020, the March 29, 2019 and January
14, 2020 submittals, respectively, were
determined complete by operation of
law to meet the completeness criteria in
40 CFR part 51, appendix V, which
must be met before formal EPA review.
On November 17, 2020, the EPA
determined that the July 22, 2020
submittal met the completeness criteria
in 40 CFR part 51, appendix V.

The proposed SIP revisions will apply
to all areas and sources in Arizona for
which the ADEQ has permitting
jurisdiction. The ADEQ has permitting

jurisdiction for the following stationary
source categories in all areas of Arizona:
Smelting of metal ores, coal-fired
electric generating stations, petroleum
refineries, Portland cement plants, and
portable sources. The ADEQ also has
permitting jurisdiction for major and
minor sources in the following counties:
Apache, Cochise, Coconino, Gila,
Graham, Greenlee, La Paz, Mohave,
Navajo, Santa Cruz, Yavapai, and Yuma.
Finally, ADEQ has permitting
jurisdiction over major sources in Pinal
County (currently delegated to Pinal
County) and any source in Maricopa,

Pima, or Pinal County for which the
ADEQ asserts jurisdiction.

B. Are there other versions of the rules
in the Arizona SIP?

Table 2 lists the existing rules in the
Arizona SIP that would be superseded
or removed from the Arizona SIP as part
of our proposed action. If the EPA were
to take final action as proposed herein,
these rules generally would be replaced
in the SIP by the submitted set of rules
listed in Table 1 of this document.

TABLE 2—RULES TO BE SUPERSEDED OR REMOVED

. Federal Register
Rule Title EPA approval date citatiorg
R18-2-101 ..o DEfiNItIONS ..o May 4, 2018 ....coooiiiiiie 83 FR 19631
R18-2-301 ....ccocevrieene DefinitioNS ..co.eeiiieiie November 2, 2015 80 FR 67319
R18—2-302 .......cccccveneee. Applicability; Registration; Classes of Permits ................. November 2, 2015 80 FR 67319
R18-2-302.01 ... Source Registration Requirements ................... November 2, 2015 80 FR 67319
R18—2-304 ........ Permit Application Processing Procedures .. November 2, 2015 80 FR 67319
R18-2-306 ........ Permit Contents ..........cooiiiiiiiie e November 2, 2015 80 FR 67319
R18-2-306.01 ............... Permits Containing Voluntarily Accepted Emission Limita- | November 2, 2015 80 FR 67319
tions and Standards.
R18-2-319 Minor Permit ReVIiSIONS .........ccoeeiiiiiiiiiiiie e November 2, 2015 80 FR 67319
R18-2-320 Significant Permit Revisions November 2, 2015 80 FR 67319
R18-2-334 Minor New Source Review November 2, 2015 80 FR 67319
R18-2-406 ..........c........ Permit Requirements for Sources Located in Attainment | May 4, 2018 ........cccccvviiieneneeieneene 83 FR 19631
and Unclassifiable Areas.

Collaboration System (SPeCS) for SIPs—on July 22,
2020. A copy of the submission form is available
in the docket for this action. Due to an apparent
typographical error, the cover letter for the
submittal was erroneously dated as July 21, 2017
rather than July 21, 2020. Additionally, an Excel
spreadsheet that is part of the submittal but that

was not submitted through the SPeCS was
submitted to the EPA via email on July 21, 2020.
The spreadsheet and transmittal email are also
included in the docket for this action.

3 We note that this rule contains a new provision
stating that a particular revised subsection, R18—2—

101(131)(f), will take effect on the effective date of
the EPA Administrator’s action approving it as part
of the Arizona SIP. Therefore, the revised version
of R18-2—-101(131)(f) would become effective on the
effective date of our approval of the current
submittal of R18—-2-101.
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TABLE 2—RULES TO BE SUPERSEDED OR REMOVED—Continued

Rule

Title

Federal Register

EPA approval date citation

R9-3-217, paragraph A

Attainment Areas; Classification and Standards

April 23, 1982

47 FR 17483

C. What is the purpose of the
submittals?

On March 29, 2019, the ADEQ
submitted a SIP submittal intended to
resolve a conditional approval relating
to the permitting of fine particular
matter (PM s) precursors in PM, s
nonattainment areas. The ADEQ
supplemented the submittal on January
14, 2020 (the March 29, 2019 submittal
and January 14, 2020 supplement are
collectively referred to hereinafter as the
“Ammonia PM, 5 NSR submittal”’). The
January 14, 2020 supplement also
included other minor and technical rule
revisions to the ADEQ’s NSR program.
On July 22, 2020, the ADEQ submitted
a SIP revision to address outstanding
deficiencies in its NSR program,
pertaining primarily to the ADEQ’s
minor NSR program, that were
identified by the EPA in a final rule
action in 2015 (referred to hereinafter as
the “2020 Minor NSR submittal”). In the
2020 Minor NSR submittal, the ADEQ
also requested that the EPA remove the
visibility FIPs at 40 CFR 52.27 and 52.28
as applied to major sources subject to
the ADEQ’s permitting jurisdiction, as
its SIP-approved NSR program
requirements also satisfy the CAA
visibility requirements in 40 CFR
51.307.

The EPA’s technical support
document (TSD) has more information
about the content of these submittals
(collectively referred to hereinafter as
the “2019-20 NSR submittals”).

II. The EPA’s Evaluation

A. How is the EPA evaluating the
submittals?

The EPA has reviewed the rules and
other materials submitted for SIP
approval by the ADEQ that are the
subject of this action for compliance
with the CAA’s general requirements for
SIPs in CAA section 110(a)(2), including
110(a)(2)(A) and 110(a)(2)(E)(i); 4 the
EPA’s regulations for stationary source
permitting programs in 40 CFR part 51,
subpart I[; and the CAA requirements for

4 CAA section 110(a)(2)(A) requires that
regulations submitted to the EPA for SIP approval
be clear and legally enforceable, and CAA section
110(a)(2)(E)(i) requires that states have adequate
personnel, funding, and authority under state law
to carry out their proposed SIP revisions.

SIP revisions in CAA section 110(1) and
193.

With respect to procedures, CAA
sections 110(a)(2) and 110(1) require that
revisions to a SIP be adopted by the
state after reasonable notice and public
hearing. The EPA has promulgated
specific procedural requirements for SIP
revisions in 40 CFR part 51, subpart F.
These requirements include publication
of notices, by prominent advertisement
in the relevant geographic area, a public
comment period of at least 30 days, and
an opportunity for a public hearing.

With respect to substantive
requirements, we have reviewed the
submittals that are the subject of our
current action in accordance with the
CAA and applicable regulatory
requirements, focusing primarily on
those that apply to minor NSR programs
under 110(a)(2)(C) of the Act,
Prevention of Significant Deterioration
(PSD) permit programs under part G of
title I of the Act, and Nonattainment
NSR (NNSR) permit programs under
part D of title I of the Act. The 2019—

20 NSR submittals are primarily
intended to correct the remaining
deficiencies in the ADEQ’s NSR
program that we previously identified in
final rule actions, as discussed below,
and therefore we reviewed them both to
determine whether those corrections
had been made and to more generally
ensure that the submitted rule revisions
comply with the CAA and applicable
regulatory requirements. In addition, we
reviewed the ADEQ’s NSR regulations
to determine whether they meet the
CAA visibility requirements in 40 CFR
51.307 for sources subject to PSD and
NNSR review.

As background, on November 2, 2015
(80 FR 67319), the EPA published a
final limited approval and limited
disapproval of a 2012 SIP revision
submittal to the ADEQ portion of the
Arizona SIP (referred to hereinafter as
the EPA’s “2015 NSR action”).5 Our
2015 NSR action updated the ADEQ’s
SIP-approved NSR permitting program,
but identified deficiencies that needed
to be corrected for the EPA to grant full
approval of the ADEQ’s NSR program.

5We also finalized other actions, which included
a partial disapproval related to the fine particulate
matter (PM..s) significant monitoring concentration,
and limited approvals, without corresponding
limited disapprovals, related to section 189(e) of the
Act.

Thus, our 2015 NSR action triggered an
obligation for the EPA to promulgate a
Federal Implementation Plan (FIP) to
address the deficiencies that were the
basis for our limited disapproval action
unless the State of Arizona corrected the
deficiencies, and the EPA approved the
related plan revisions, within two years
of that final action. In addition, to avoid
sanctions under section 179 of the Act,
the ADEQ had 18 months from
December 2, 2015, the effective date of
our 2015 NSR action, to correct those
deficiencies related to part D of title I of
the Act.

On June 22, 2016 (81 FR 40525), the
EPA also published a separate but
related final limited disapproval action
for the ADEQ’s NNSR program, as the
ADEQ’s program did not fully address
PM, s precursors as required by section
189(e) of the Act (referred to hereinafter
as the EPA’s 2016 PM, s precursor
action”). This action triggered an
obligation for the EPA to promulgate a
FIP to address this deficiency unless the
State of Arizona corrected the
deficiency, and the EPA approved the
related plan revisions, within two years
of the final action. In addition, to avoid
sanctions under section 179 of the Act,
the ADEQ had 18 months from the July
22, 2016 effective date of our 2016 PM, 5
precursor action to correct the
deficiency as it related to part D of title
I of the Act.

On May 4, 2018 (83 FR 19631), the
EPA published a final rule approving
revisions to the ADEQ’s NSR program,
primarily related to the PSD and NNSR
programs (referred to hereinafter as the
2018 Major NSR action”’). The 2018
Major NSR action corrected a
substantial portion of the deficiencies
identified in our 2015 NSR action and
our 2016 PM, s precursor action. The
2018 Major NSR action also included a
conditional approval of the ADEQ’s
NNSR program related to one specific
component of the deficiency identified
in our 2016 PM, 5 precursor action,
discussed in greater detail in Section
I1.B.5 of this preamble. We note that
concurrent with our proposed
conditional approval action in 2018, we
made an interim final determination
that the State of Arizona had satisfied
the requirements of part D of the CAA
permitting program for areas under the
jurisdiction of ADEQ with respect to
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PM, 5 precursors under section 189(e).®
The effect of our interim final
determination was that the imposition
of sanctions that had been triggered was
deferred. Following the 2018 Major NSR
action, several outstanding deficiencies
in the ADEQ’s NSR program remained.

The submittals that are the subject of
this proposed action are intended to
correct the remaining deficiencies
identified in our 2015 NSR action and
the deficiency that formed the basis for
our conditional approval in our 2018
Major NSR action, so that the ADEQ’s
NSR program would be fully approved.
In addition, in the 2020 Minor NSR
submittal, the ADEQ requested that we
remove the visibility FIPs at 40 CFR
52.27 and 40 CFR 52.28, which would
result from our determining that the
ADEQ’s NSR regulations meet the CAA
visibility requirements in 40 CFR 51.307
for sources subject to PSD and NNSR
review under the ADEQ’s permitting
jurisdiction. Our analysis focuses on
these issues; however, we also reviewed
the submitted rules and rule revisions to
ensure that they otherwise adhere to the
relevant CAA requirements.

For reference, the docket for the
present action includes the EPA’s TSDs
for the 2015 NSR action and the 2018
Major NSR action, a June 22, 2015 EPA
memorandum, and the notice of
proposed rulemaking for our 2016 PM, s
precursor action. The TSD for our 2015
NSR action, which was prepared in
support of the EPA’s proposal that
preceded our final 2015 NSR action,
contains a detailed discussion of the
NSR program, its requirements, and the
deficiencies we identified in the
ADEQ’s 2012 NSR SIP submittal. We
note that there were several proposed
deficiencies discussed in the 2015 TSD
that we subsequently determined, in our
final action, did not serve as bases for
our limited disapproval. The June 22,
2015 EPA memorandum provides the
list of deficiencies from our 2015 NSR
action that formed the basis for our final
limited disapproval of the ADEQ’s 2012
NSR SIP submittal, many of which were
addressed in our 2018 Major NSR
action. Our 2016 PM, s precursor action
did not include a separate TSD; our
notice of proposed rulemaking from
May 2, 2016 (81 FR 26186) provides our
detailed analysis supporting that limited
disapproval action.

B. Do the submittals meet the evaluation
criteria for NSR programs?

Our 2015 NSR action, including our
proposed action on March 18, 2015 (80
FR 14044), provides a detailed

6See 83 FR 1195 (January 10, 2018) and 83 FR
1212 (January 10, 2018).

discussion of the approval criteria for
the NSR program and how the ADEQ’s
NSR rules that we reviewed in that
action generally meet the approval
criteria despite certain deficiencies that
required correction in order for the EPA
to fully approve the ADEQ’s NSR
program. In this action, we are focusing
our review on the revisions that the
ADEQ made to correct the remaining
deficiencies we identified in our 2015
NSR action and the deficiency that
formed the basis for our conditional
approval in our 2018 Major NSR action.
We also reviewed other revisions the
ADEQ made in the 2019-20 NSR
submittals to ensure that the revised
language is consistent with applicable
requirements of the Act and the EPA
regulations. In addition, we reviewed
the ADEQ’s NSR program regulations to
determine whether they satisfied the
CAA visibility review requirements in
40 CFR 51.307 for sources subject to
PSD or NNSR review under the ADEQ’s
permitting jurisdiction.

We are proposing approval of the
2019-20 NSR submittals because they
would correct the remaining
deficiencies in the ADEQ’s NSR
program that we identified in our 2015
NSR action and that formed the basis for
our conditional approval in our 2018
Major NSR action, and because they are
otherwise consistent with the
requirements for NSR programs and the
Act. Our detailed analysis of the
ADEQ’s 2019-20 NSR submittals is
provided in the TSD for this action.
Below we briefly discuss the remaining
previously identified deficiencies that
this action, if finalized, would correct.

1. Deficiencies Corrected Related to
Required Legally Enforceable
Procedures

The ADEQ has corrected deficiencies
related to the required legally
enforceable procedures for minor NSR
permitting programs in 40 CFR 51.160.
Most of the corrections were rule
revisions and are described below.
Additionally, the ADEQ needed to
provide a basis for the exclusion of
certain stationary sources from its NSR
program. Those demonstrations are also
described further below.

In our 2015 NSR action, the EPA
found that, in some instances, the
ADEQ’s 2012 NSR submittal did not
ensure that a source would not interfere
with attainment or maintenance of the
National Ambient Air Quality Standards
(NAAQS) in neighboring areas outside
the ADEQ’s permitting jurisdiction
consistent with 40 CFR 51.160(a) and
(b). We find that the ADEQ has
corrected this issue by revising the
definition for “‘attainment area’” and by

revising the ADEQ rules R18-2-302.01,
R18-2-334, and R18-2—406 to use terms
that reference the NAAQS instead of
state standards and clearly apply the
NAAQS to neighboring areas. See R18—
2-101(19), R18-2-302.01(C), R18-2—
334(C)(2) and (F), and R18—-2—-406(A)(5).
The revisions to R18-2—-101(19) and
R18-2-406(A)(5) were approved into
the Arizona SIP in our 2018 Major NSR
action. The ADEQ also corrected an
issue under 40 CFR 51.160(a) and (b) in
R18-2-302.01 by adding a reference to
“or maintenance” of a standard, instead
of just “attainment of a standard” at
R18-2-302.01(C)(4).

In our 2015 NSR action, the EPA
found that for sources subject to the
ADEQ’s registration program at R18—-2—
302.01, the 2012 NSR submittal did not
demonstrate that the ADEQ’s NSR
program met the requirement to ensure
that sources subject to NSR review
comply with the applicable portions of
the control strategy, as required by 40
CFR 51.160(b)(1). The ADEQ has
corrected this issue by revising R18—-2—
302.01(E) accordingly.

As discussed in our 2015 NSR action,
the ADEQ’s registration program at R18—
2-302.01 did not previously contain
enforceable procedures for the owner or
operator to submit the necessary
information for the ADEQ to determine
whether a source will violate the
applicable control strategy or interfere
with attainment or maintenance of the
NAAQS as required by 40 CFR
51.160(c). The ADEQ corrected this
issue by revising R18—2-302.01(A)(3) to
remove a reference to R18-2-327(C), a
rule not in the SIP, and to instead use
the term “maximum capacity to emit
with elective limits,” which is a newly
defined term that is used in conjunction
with another newly defined term
“maximum capacity to emit.” See R18—
2-301(12) and (13). The term that was
previously used, ‘“uncontrolled
potential to emit,” is no longer defined
or used in the ADEQ’s NSR program.
We find these revisions and the new
definitions for “maximum capacity to
emit” and “maximum capacity to emit
with elective limits” acceptable.

Previously, the ADEQ’s program did
not meet the requirement that the
applicant submit information related to
the nature and amounts of emissions,
for certain kinds of emissions units, as
required by 40 CFR 51.160(c)(1). For
Class I and Class II permit applications,
R18-2-304 previously allowed sources
to avoid providing emissions
information for “insignificant
activities,” as defined in R18-2—-101(68).
The ADEQ corrected this issue by
revising R18-2-304 to specify that
emissions information from
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insignificant activities must be provided
to the extent necessary to determine
applicability of the minor and major
NSR programs (R18-2—-334 and Article 4
of ADEQ’s rules, respectively). See R18—
2—-304(F)(8).

Previously, for sources subject to the
ADEQ’s registration program at R18—2—
302.01, the ADEQ’s program did not
meet the requirement in 40 CFR
51.160(d) that its procedures provide
that approval of construction or
modification will not affect the
responsibility of the owner or operator
to comply with applicable portions of
the control strategy. The ADEQ
corrected this issue by adding this
requirement for sources subject to R18—
2-302.01, at R18-2-302.01(1).

The EPA found in our 2015 NSR
action that the ADEQ’s registration
program at R18-2-302.01 did not meet
the requirement to use appendix W to
40 CFR part 51 for air quality modeling
as required by 40 CFR 51.160(f)(1). The
ADEQ corrected this issue by revising
R18-302.01(C) to reference a “‘screening
model,” a newly defined term in revised
R18-2-301 that requires the use of
appendix W.

In our 2015 NSR action, we found that
the ADEQ’s program had several
deficiencies related to 40 CFR 51.160(e)
because the 2012 NSR SIP submittal did
not provide an adequate basis for certain
sources that are excluded from the
ADEQ’s minor NSR permitting program.
40 CFR 51.160(e) requires the ADEQ to
provide a basis for the types and sizes
of facilities, buildings, structures, or
installations that will be subject to
review under 40 CFR 51.160. That is, 40
CFR 51.160(e) allows state minor NSR
programs to exclude some new minor
sources and minor modifications to the
extent they are inconsequential to
attainment or maintenance of the
NAAQS. We are now proposing
approval of the ADEQ’s NSR program
under 40 CFR 51.160(e). The
demonstrations provided by the ADEQ
address: The ADEQ’s NSR permitting
exemption thresholds, as they apply in
nonattainment areas; the ADEQ’s PM, s
NSR permitting threshold in attainment
and nonattainment areas; the exemption
of certain small fuel burning equipment;
and the exemption of agricultural
equipment used in normal farm
operations.

With respect to the minor NSR
permitting thresholds, the ADEQ looked
at the 2014 National Emissions
Inventory for sources in Arizona to
determine the percentage of emissions
and stationary sources covered by the

ADEQ’s minor NSR program.? The
results show the percentage of
stationary sources and emissions
expected to be covered by the ADEQ’s
NSR program as compared to the entire
state, areas of the state subject to the
ADEQ minor NSR jurisdiction (i.e., all
counties except Maricopa, Pima, and
Pinal), and the four counties subject to
state minor NSR jurisdiction that
include nonattainment areas (Cochise,
Gila, Santa Cruz, and Yavapai). This
updated analysis, the results of which
are included in our TSD, shows that the
ADEQ’s minor NSR program may cover
a significantly higher percentage of
stationary source emissions than
originally determined, including in
nonattainment areas.8 The ADEQ’s
updated analysis follows the same
approach that the EPA used in
developing the minor NSR program for
Indian country, which we find
acceptable. Additionally, the ADEQ’s
2020 Minor NSR submittal contains a
discussion of the types of emission
sources that largely contribute to
nonattainment in the nonattainment
areas for which the ADEQ has minor
NSR permitting jurisdiction. This
discussion shows that minor sources are
not currently significant contributors to
the nonattainment issues in these areas.

While PM; s emissions data were not
available for the original source
distribution analysis in the 2012 NSR
SIP submittal, the updated analysis
shows that, based on the minor NSR
threshold for PM, 5, the ADEQ’s NSR
program is expected to cover a high
percentage of emissions in both
attainment and nonattainment areas
(greater than 95% in nonattainment
areas). We find that the ADEQ’s minor
NSR threshold for PM, s provides
adequate assurance that the sources
exempted from regulation under the
minor NSR program by the threshold
would be inconsequential to attainment
and maintenance of the NAAQS.

In our 2015 NSR action, we found that
the ADEQ needed to provide an

7The 2012 NSR SIP submittal used data from

only Maricopa County. The ADEQ is not the
permitting authority for stationary sources in
Maricopa County, which has lower permitting
thresholds. The ADEQ explains that Maricopa
County is a large urban area that may have many
small sources that can contribute to nonattainment
areas, but the nonattainment areas for which the
ADEQ has minor NSR permitting jurisdiction are
significantly different and more rural.

8The ADEQ’s 2012 analysis showed that the
ADEQ expected to cover, approximately, between
35% to 80% of emissions through its minor and
major NSR programs. See our TSD for the 2015 NSR
action, 25, Table 5. The updated analysis in Table
3 of the TSD for this proposed action shows that
the ADEQ is expected to cover between 69% to
100% of emissions through its minor and major
NSR programs.

interpretation of the exemption for
small fuel burning equipment, rated less
than one million British thermal units
per hour (MMBtu/hr), in state law at
Arizona Revised Statutes (ARS) section
49-426(B), and how it does, or does not,
apply in the context of its major and
minor NSR programs, and, to the extent
such equipment is not subject to NSR
review, the ADEQ’s basis for
determining that equipment exempted
under this provision does not need to be
reviewed as part of the ADEQ’s minor
NSR program under 40 CFR 51.160(e).
The 2020 Minor NSR submittal explains
that only those stationary sources that
consist solely of equipment with a
cumulative heat input rate of less than

1 MMBtu/hr are eligible for the
exemption in ARS section 49-426(B).
Because the exemption is only available
to those stationary sources that consist
solely of fuel burning equipment with a
cumulative rating of 1 MMBtu/hr, such
sources will already be below the
ADEQ’s permitting exemption
thresholds. Thus, we find this
exemption and explanation acceptable.

The 2020 Minor NSR submittal
contains a detailed discussion
describing the ADEQ’s reasoning and
analysis for the exemption for
agricultural equipment used in normal
farm operations in ADEQ rule R18-2—
302. See 2020 Minor NSR submittal, 9—
13, 24-25. The analysis is summarized
here. The State of Arizona exempts
“agricultural equipment used in normal
farm operations” from the general
requirement to obtain a permit. See ARS
49-426(A). The ADEQ implements this
exemption in its permitting program by
exempting “agricultural equipment used
in normal farm operations” from the
requirement to obtain a registration or
permit at R18-2-302(C). The exemption
does not apply if the source is a “major
source” or if “operation without a
permit would result in a violation of the
Act.” Additionally, agricultural
equipment used in normal farm
operations does not include equipment
classified as a source that requires a
permit under title V of the Act, or that
is subject to a standard under 40 CFR
parts 60, 61, or 63.

In our 2015 NSR action, we stated that
the ADEQ needed to identify whether
“agricultural equipment used in normal
farm operations” could potentially be
expected to occur at a stationary source
subject to title V of the Act, 40 CFR
parts 60, 61, or 63, or major NSR, and,
if so, whether such equipment is subject
to NSR review at such sources. The
ADEQ has clarified that the exemption
at R18—-2—-302(C) represents the ADEQ’s
interpretation of the agricultural
exemption in ARS section 49—-426(A)
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and stated that the “rule has been
recognized as valid by the Arizona
Attorney General in its opinion
supporting the state’s title V program in
1993.” 9 The EPA deferred to this
opinion in approving ADEQ’s title V
program in 1996. The ADEQ also
clarified that the ADEQ interprets its
permitting requirements such that its
permitting determinations (including for
the registration program) are made on a
source-wide basis. For an exemption to
apply, all the pollutant-emitting
activities within the same stationary
source must qualify for the exemption.
Therefore, if equipment used in normal
farm operations is located at the same
stationary source as non-exempt
equipment that requires a permit, such
as at a major source, a title V source, or
a source subject to a standard under 40
CFR part 60, 61, or 63, then permit
requirements, and potentially NSR,
extend to the entire source, including
the equipment used in the farm
operations. This also means that the
exemption is potentially available only
to minor sources.

While the term “normal farm
operations” is not specifically defined
by statute or rule, the ADEQ finds the
State’s Agricultural Best Management
Practices (Ag BMP) program for PM;g
nonattainment areas provides guidance
on the State’s interpretation for the
types of activities that constitute normal
farm operations, as described under the
Ag BMP statute at ARS section 49—
457(P)(1). The activities include:
Tillage, planting, and harvesting; areas
of a commercial farm that are not
normally in crop production (i.e.,
fallow); areas of a commercial farm that
are normally in crop production;
significant agricultural earthmoving
activities; traffic over unpaved access
connections or unpaved roads or feed
lanes; animal waste handling and
transporting; arenas, corrals, and pens;
and canals. The ADEQ also interprets
the normal farm operations exemption
to apply to crop and feed processing
equipment that produces only fugitive
emissions. We consider all the
identified activities to be sources of
fugitive emissions.

The ADEQ’s current SIP-approved
NSR program already exempts fugitive
emissions in determining whether a
stationary source is subject to minor
NSR permitting requirements. See R18—
2-302(F). While this exemption does
not apply to stationary sources that
belong to certain source categories,
referred to as “section 302(j) category”

9 Attorney General’s Opinion at 2 (November 15,
1993) (Appendix D of the 2020 Minor NSR
submittal).

sources, normal farm operations are not
section 302(j) category sources. See
R18-2-101(129). This fugitive emissions
exemption for determining minor NSR
applicability reflects the same approach
that the EPA took for its minor NSR
program developed for Indian country.
See 40 CFR 49.151 through 49.161,
including the definition for “minor
source”” and “modification” at 40 CFR
49.152. In the ADEQ’s experience, the
overwhelming majority of normal farm
operations would be excluded from
permitting on this basis, even if the
normal farm operations exemption were
not available. Farm emissions tend to
consist almost exclusively of fugitive
dust generated by the disturbance of
soils.

The ADEQ also recognizes that it is
possible for equipment used in normal
farm operations to be part of a stationary
source that produces stack emissions
greater than the permitting exemption
threshold. In most cases, the ADEQ
believes that such a stationary source
would not qualify for the exemption.
R18-2-302(C) provides that equipment
used in normal farm operations “does
not include equipment classified as a
source that requires a permit under title
V of the Act, or that is subject to” an
New Source Performance Standard
(NSPS) or National Emission Standards
for Hazardous Air Pollutants (NESHAP).
In addition, permit applicability is
determined on a stationary-source-wide
basis. Thus, if a stationary source that
engaged in normal farm operations
qualified as a title V source or included
equipment subject to an NSPS or
NESHAP, the entire source would
require a permit and potentially be
subject to minor NSR if its emissions
were above the NSR permitting
exemption thresholds. In the ADEQ’s
experience, most permitted sources
include one or more pieces of
equipment subject to an NSPS. It is
therefore likely that if equipment used
in normal farm operations were
collocated with equipment with stack
emissions exceeding the permitting
exemption thresholds, at least some of
that equipment would be subject to an
NSPS, and the normal farm operations
exemption would not apply.
Additionally, a source with equipment
subject to a NESHAP or a source that
qualifies as a title V source would not
be exempted.

Finally, the ADEQ stated that under
R18-2-302(C), equipment used in
normal farm operations is not exempt if
“operation [of the equipment] without a
permit would result in a violation of the
Act,” which provides a final safeguard.
In the few remaining potential
situations where equipment used in

normal farm operations is located at a
stationary source with stack emissions
above the permitting exemption
threshold that is not subject to 40 CFR
parts 60, 61, 63 or title V, the ADEQ will
invoke this provision to ensure that any
such source does not endanger
attainment or maintenance of the
NAAQS or enforcement of the control
strategy.

In sum, the ADEQ has demonstrated
that its exemption for agricultural
equipment used in normal farm
operations is extremely limited in
scope, and the potential sources
exempted from permitting would be
inconsequential to attainment and
maintenance of the NAAQS. This
determination is based on the ADEQ’s
interpretation of the narrow manner in
which the exemption applies, the
limited types of operations that are
considered to be ‘“‘normal farm
operations,” and the ADEQ’s retention
of authority to address any potentially
exempt sources that may endanger
attainment or maintenance of the
NAAQS or enforcement of the control
strategy. We agree that the vast majority
of these operations are likely already
exempted from the ADEQ’s SIP-
approved minor NSR program under the
general exemption for excluding fugitive
emissions in permitting applicability
determinations. We find the ADEQ’s
basis and explanation for the exemption
from minor NSR review for agricultural
equipment used in normal farm
operations to be acceptable.

2. Deficiencies Corrected Related to
Public Availability of Information

In our 2015 NSR action, the EPA
identified several deficiencies with the
ADEQ’s NSR program concerning the
requirements related to public
availability of information in 40 CFR
51.161. First, the ADEQ’s program did
not ensure that all minor sources subject
to NSR review under the ADEQ’s NSR
program, as the ADEQ defined it
pursuant to 40 CFR 51.160(e), are
subject to public notice and comment
consistent with 40 CFR 51.161(a). The
ADEQ corrected this deficiency by
revising R18-2-334 to remove the
previous public notice exemption for
certain permit applications.
Additionally, the 2020 Minor NSR
submittal clarifies that the use of the
term ‘“‘construction,” as defined in R18—
2—101(32), in R18-2-302.01 ensures that
modifications to a registered source at or
above the permitting exemption
thresholds will be subject to public
notice. Next, the ADEQ’s registration
program at R18—2-302.01 previously
did not contain sufficient enforceable
procedures for sources taking “elective
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limits” to limit their potential to emit in
a manner that allows the source to avoid
the public participation requirements in
40 CFR 51.161(a), while otherwise being
subject to the registration program. The
ADEQ corrected this deficiency by
adding additional specificity to how
elective limits are set, ensuring that
such limits will include the time period
over which the limitations apply, and
ensuring sufficient recordkeeping to
demonstrate compliance. See R18-2—
302.01(F).

The ADEQ’s NSR program also did
not include sufficient public notice
procedures for registrations or the
proposed disapproval of an application
consistent with 40 CFR 51.161(a). The
ADEQ revised R18-2-330 to clarify the
public notice procedures for
registrations and to require public
notice for a proposed disapproval of an
application. See R18-2—-330(A). We
approved the revisions to R18-2-330 in
our 2018 Major NSR action but did not
note in that action that the revisions
corrected this deficiency.10

Finally, in our 2015 NSR action, the
EPA identified as a deficiency that the
ADEQ’s NSR program did not provide
notice to the necessary parties identified
in 40 CFR 51.161(d) for sources required
to obtain registrations under R18-2—
302.01. The ADEQ corrected this
deficiency by adding this requirement at
R18-2-302.01(B)(4).

3. Deficiencies Corrected Related to
Administrative Procedures

40 CFR 51.163 requires each NSR
program to include the administrative
procedures that will be followed in
reviewing new and modified sources, as
specified in 40 CFR 51.160(a). In our
2015 NSR action, we found that the
ADEQ’s 2012 NSR SIP submittal
contained administrative procedures
consistent with 40 CFR 51.163;
however, not all the procedures
referenced in the 2012 NSR SIP
submittal were submitted for inclusion
into the SIP. The ADEQ corrected this
deficiency by submitting R18—-2-317,
R18-2-317.01, and R18-2-317.02.
These rules generally identify the types
of changes at Class I and II sources that
do or do not require a permit revision
and require that projects triggering
minor or major NSR review obtain
permit revisions in advance. We have
reviewed these rules for inclusion in the
ADEQ’s SIP-approved NSR program and
find them acceptable.

10 A copy of the SIP-approved R18-2-330 is
included in the docket for this action.

4. Resolution of Minor NSR Program
Deficiencies

For the reasons stated above, we
propose to find that the 2019-2020 NSR
submittals correct all remaining
deficiencies in the ADEQ’s minor NSR
program that were identified in our
2015 NSR action as the basis for our
limited disapproval.

5. Resolution of PM, s NNSR Program
Deficiency

The only outstanding deficiency in
the ADEQ’s NNSR program identified in
our earlier actions relates to the
treatment of ammonia as a precursor to
PM_ 5 for the West Central Pinal and
Nogales PM; 5 nonattainment areas. As
background, in 2016, the EPA finalized
regulatory requirements for SIPs related
to implementing the 2012 PM, s NAAQS
(2012 PM, s implementation rule’’).1?
The 2012 PM, s implementation rule
included regulatory requirements that
states must adopt in permitting
programs in PM, s nonattainment areas
to address the requirements for PM; s
precursors for major stationary sources
under section 189(e) of the Act. For
purposes of the NNSR program, the EPA
specified that PM, s precursors in PM; 5
nonattainment areas include NOx, VOC,
SO,, and ammonia. See 40 CFR
51.165(a)(1)(xxxvii)(C)(2).

In the EPA’s 2016 PM, s precursor
action, we finalized a narrow, limited
disapproval action for deficiencies in
the ADEQ’s NNSR program related to
PM, s precursors in PM» s nonattainment
areas.1? For PM, s nonattainment areas,
CAA section 189(e) requires that the
control requirements applicable under
plans in effect under part D of the CAA
for major stationary sources of PM; s
also apply to major stationary sources of
PM, 5 precursors, except where the EPA
determines that such sources do not
contribute significantly to PM, 5 levels
that exceed the standards in the area. In
our 2016 PM, 5 precursor action, we
determined that the ADEQ’s 2012 NSR
SIP submittal did not fully satisfy the
major NNSR requirements for PMo 5
under section 189(e) of the Act for the
Nogales and West Central Pinal PM; s
nonattainment areas, based on our
finding that the submittal did not
include rules regulating VOCs or
ammonia as PM, s precursors under the
NNSR program, nor did it include a
demonstration showing that the

11 See Fine Particulate Matter National Ambient
Air Quality Standards: State Implementation Plan
Requirements, 81 FR 58010 (August 24, 2016).

12 See 81 FR 40525.

regulation of VOCs and ammonia was
not necessary under section 189(e).13

In our 2018 Major NSR action, we
found that the ADEQ’s April 28, 2017
SIP revision submittal (2017 Major
NSR submittal’’), which mostly
pertained to NSR program updates for
major sources, contained revisions that
updated the ADEQQ’s NNSR program to
address all the deficiencies with that
program that were identified in our
2015 NSR action. We also found that the
ADEQ’s 2017 Major NSR submittal
addressed the deficiencies we identified
in our 2016 PM, 5 precursor action
related to PM, 5 precursors in PM; s
nonattainment areas, with one
exception: We found that the ADEQ’s
rule revisions did not fully meet the
requirements of the 2012 PM, 5
implementation rule as it relates to
ammonia as a PM, s precursor.
Specifically, while the ADEQ’s NNSR
program included ammonia as a
precursor to PM, 5, at R18—-2—
101(124)(a)(iv), we found that the 2017
Major NSR submittal did not define the
threshold at which emissions increases
of ammonia are considered “significant
for determining when modifications at
existing major sources of ammonia are
major modifications subject to NNSR, as
required by 40 CFR 51.165(a)(1)(x)(F).14

Accordingly, while our 2018 Major
NSR action approved the rule revisions
in the ADEQ’s 2017 Major NSR
submittal, our action also included a
conditional approval with respect to
ammonia as precursor to PM, s
emissions in PM; s nonattainment areas.
A December 6, 2017 commitment letter
from the ADEQ provided adequate
assurance that the remaining NNSR
program deficiency related to ammonia
as a PM» s precursor in PM; s
nonattainment areas would be
addressed in a timely manner,
consistent with CAA section 110(k)(4).
Our 2018 Major NSR action
conditionally approved the ADEQ’s
NSR program with respect to ammonia
as a PM, s precursor based on this
commitment. The ADEQ’s Ammonia
PM, 5 NSR submittal satisfies the
requirements of our conditional
approval and corrects this outstanding
deficiency.

Specifically, the ADEQ’s Ammonia
PM, 5 NSR submittal includes a rule
revision that sets a rate of 40 tons per
year as ‘‘significant” in reference to the
significant emission rate (SER) used to

’

13 See id. Our 2016 proposed action contained a
detailed discussion of the ADEQ’s PM, s NSR
program and this limited disapproval issue. See
Proposed Rule, Limited Disapproval of Air Plan
Revisions; Arizona; New Source Review; PM » 5. 81
FR 26185 (May 2, 2016).

14 See 83 FR 19631.
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determine those projects that constitute
a major modification at major sources of
ammonia. See R18-2-101(131)(f). A SER
of 40 tpy for ammonia has been
approved by the EPA for several other
PM, 5 nonattainment areas,5 and the
ADEQ set this value in consultation
with EPA Region 9. Our approval of the
submitted ammonia SER will resolve
the remaining deficiency that formed
the basis for our conditional approval in
our 2018 Major NSR action, and
therefore we are proposing to remove
the conditional approval language from
40 CFR 52.119(a), as the condition has
been met. We also note that the
sanctions and sanctions clocks triggered
by our 2016 PM, s precursor action, as
discussed in Section IL. A of this
preamble, would be permanently
terminated on the effective date of our
final approval of the Ammonia PM- 5
NSR submittal.16

6. Resolution of PSD Program
Deficiency

In our 2015 NSR action, we
determined that the ADEQ had adopted
the PSD increments, or maximum
allowable increases, in R18—-2-218—
Limitation of Pollutants in Classified
Attainment Areas, but noted that in
other rules, the ADEQ used the terms
“increment” or “incremental ambient
standard” where it appeared the intent
was to refer to the standards established
in R18-2-218 and identified in the
ADEQ’s rules as the ‘“maximum
allowable increases.” The ADEQ’s April
2017 NSR submittal included
corrections to these provisions, which
now consistently refer to these
maximum allowable increases. See R18—
2-406(E), R18-2-412(G)(2)(b), R18—2—
101(51). However, we noted in our 2018
Major NSR action that the ADEQ needed
to also correct this issue in R18—-2—
319(A)(3) and R18-2-320(B)(6). While
the ADEQ had revised these rules to
address this issue, these rules were not
included in the April 2017 NSR
submittal. The 2020 Minor NSR
submittal contains R18—2—-319 and R18—
2-320 with the necessary corrections.
Thus, we find that this deficiency
identified in our 2015 NSR action has
been fully addressed.

15 For example, the EPA has approved an
ammonia SER of 40 tpy for Alleghany County,
Pennsylvania (85 FR 36161, June 15, 2020); Knox
County, Tennesse (83 FR 46880, September 17,
2018); Imperial County, California 84 FR 44545,
(August 26, 2019); and Los Angeles—South Coast
Air Basin, CA (83 FR 61551, November 30, 2018).

16 See 83 FR 19631, 19633, 19634 (May 4, 2018).

7. Additional Revisions Made to the
ADEQ’s NSR Program

In 2017, the EPA finalized revisions to
the Guideline on Air Quality Models at
Appendix W of 40 CFR part 51.17 The
revisions became effective on May 22,
2017.18 The ADEQ updated its NSR
program to reference 40 CFR part 51,
appendix W as of June 30, 2017 in R18-
2-301, R18-2-334, and R18-2—406. The
updated cross-reference in these ADEQ
rules to 40 CFR part 51, appendix W
incorporates the latest revisions to the
Guideline on Air Quality Models. Our
proposed approval of R18-2-301, R18—
2-334, and R18-2-406 will ensure that
the ADEQ portion of the Arizona SIP is
updated to incorporate these new
revisions.

In addition to the other revisions
discussed above, the ADEQ has made
other minor revisions and updates to
some of the submitted rules that have
not yet been approved into the Arizona
SIP. Two final rule actions completed
by the ADEQ, which are included in the
docket for this action, show the specific
revisions that have been made to the
rules in the 2019-20 NSR submittals. In
the ADEQ’s February 10, 2017 final rule,
see revisions to R18-2-301, R18-2-302,
R18-302.01, R18-304, R18-2-306, R18—
2-306.01, R18-2-319, R18-2-320, and
R18-2-334. In the ADEQ’s December
20, 2019 final rule, see revisions to R18—
2-101, R18-2-301, R18-2-302.01, R18—
2-304, R18-2-334, and R18-2-406. We
have reviewed each of the changes and
determined that they are acceptable and
do not create any new disapproval
issues. The changes generally relate to
correcting typographical errors,
clarifying rule language, and moving
permit application requirements from
an appendix to R18-2-304.

C. Evaluation of Rules Requested To Be
Removed From the SIP

Table 2 of this preamble identifies the
rules, or portions thereof, that the ADEQ
has requested to be removed from the
Arizona SIP, and which we are
proposing in this action to remove from
the Arizona SIP. All but one of these
rules will be replaced by the newer
rules in the 2019-20 NSR submittals
that are the subject of our current action.
Except for R9—3-217, paragraph A, the
rules we are proposing to replace are
older versions of the rules in the 2019-
20 NSR submittals. The older versions
contained deficiencies that the ADEQ
needed to correct, or language that the
ADEQ otherwise determined needed to
be updated to enhance the ADEQ’s
program or to ensure that it meets new

1782 FR 5182 (January 17, 2017).
1882 FR 14324 (March 20, 2017).

requirements. The removal of these
older rules would not relax any
requirements in the Arizona SIP. For the
reasons stated above, we find the
removal of these rules from the SIP to
be acceptable and we propose to
approve the ADEQ’s request to remove
these rules from the SIP.

D. Approval of Program for Visibility
Protection in Class I Areas

The ADEQ’s 2020 Minor NSR
submittal requests that the EPA remove
the FIPs at 40 CFR 52.145(b) related to
visibility protection in Class I areas at
40 CFR 51.307, as they pertain to major
stationary sources for which the ADEQ
has PSD or NNSR jurisdiction. The
relevant substantive visibility FIP
requirements that currently apply to
such sources are found at 40 CFR 52.27
(PSD sources) and 40 CFR 52.28 (NNSR
sources). These FIPs were established
for sources subject to the ADEQ’s PSD
and NNSR programs because the EPA
had not approved the ADEQ’s visibility
program under 40 CFR 51.307. Approval
of the ADEQ’s visibility program under
40 CFR 51.307 would mean that these
FIPs are no longer needed to satisfy the
CAA visibility program requirements at
40 CFR 51.307 for sources subject to the
ADEQ’s PSD and NNSR programs. The
evaluation in Attachment 1 to our TSD
for this action includes the results of our
review from 2017 of how the ADEQ’s
NSR program rules meet each of the
required elements for CAA visibility
programs in 40 CFR 51.307. Based on
our review, we have determined that the
ADEQ’s PSD and NNSR program rules
satisfy the requirements of 40 CFR
51.307, and we are proposing to approve
the ADEQ’s SIP-approved NSR rules as
meeting those requirements. In
conjunction with our SIP approval of
ADEQ’s visibility program for major
sources subject to review under the PSD
and NNSR programs, we also propose to
revise the applicability of the visibility
FIPs at 40 CFR 52.27 and 40 CFR 52.28
as they pertain to Arizona at 40 CFR
52.145(b), as these FIPs will no longer
apply to sources subject to review under
ADEQ’s PSD and NNSR programs. This
revision will clarify the application of
these FIPs in Arizona following our
final action.

We note that the visibility FIP at 40
CFR 52.28 would continue to apply to
sources within Arizona subject to
review under the CAA NNSR program
that are or would be located on any
Indian reservation land or in any other
area where the EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. Similarly, the FIP at 40
CFR 52.28 would also remain in place
for sources in Arizona subject to review
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under the Pima County Division of
Environmental Quality’s SIP-approved
NNSR program. The EPA has previously
approved the visibility review
requirements in the Maricopa County
Air Quality Department’s SIP-approved
NNSR program as satisfying the
requirements in 40 CFR 51.307. See 84
FR 13543 (April 19, 2019). We also note
that for sources within Arizona subject
to PSD review that are or would be
located on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction, the FIP at 40 CFR
52.27 would not apply; rather, the PSD
FIP at 40 CFR 52.21 that otherwise
applies to such sources 19 includes
requirements that fully address the
visibility program requirements at 40
CFR 51.307.

E. Do the rules meet the evaluation
criteria under Sections 110(a)(2)(A),
110(a)(2)(E)(i), 110(1) and 193 of the
Clean Air Act?

CAA section 110(a)(2)(A) requires that
regulations submitted to the EPA for SIP
approval be clear and legally
enforceable. We have determined that
the rules listed in Table 1 of this
preamble are clear and legally
enforceable and therefore satisfy this
requirement.

CAA section 110(a)(2)(E)(i) requires
SIPs to provide ‘‘necessary assurances
that the State (or, except where the
Administrator deems inappropriate, the
general purpose local government or
governments, or a regional agency
designated by the State or general
purpose local governments for such
purpose) will have adequate personnel,
funding, and authority under State (and,
as appropriate, local) law to carry out
such implementation plan (and is not
prohibited by any provision of Federal
or State law from carrying out such
implementation plan or portion
thereof).” In the EPA’s recent actions on
Arizona’s Infrastructure SIP for the 2010
nitrogen dioxide (NO;) and 2010 sulfur
dioxide (SO,) NAAQS, we conducted a
detailed evaluation of Arizona legal
authorities that provide for the ADEQ’s
implementation and enforcement of
CAA requirements related to that
Infrastructure SIP, as well as
information showing that the ADEQ has
adequate funding and personnel to
implement the relevant CAA SIP
requirements, and approved that SIP
submittal with respect to CAA section
110(a)(2)(E)(i).2° Accordingly, the ADEQ

19 See 40 CFR 52.144(a) and (b).

20 See 83 FR 42214 (September 20, 2018);
including “Technical Support Document for Notice
of Final Rulemaking: Evaluation of Arizona’s

has provided the necessary assurances
that the ADEQ will have adequate
personnel, funding, and authority under
State law to carry out the proposed
revisions to the ADEQ’s SIP, consistent
with CAA section 110(a)(2)(E)(i).

Section 110(1) states: ‘“‘Each revision
to an implementation plan submitted by
a State under this chapter shall be
adopted by such State after reasonable
notice and public hearing. The
Administrator shall not approve a
revision of a plan if the revision would
interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined
in section 7501 of this title), or any
other applicable requirement of this
chapter.” With respect to the procedural
requirements of CAA section 110(1),
based on our review of the public
process documentation included in the
submittal, we find that the ADEQ has
provided sufficient evidence of public
notice and opportunity for comment
and public hearings prior to submittal of
this SIP revision and has satisfied these
procedural requirements under CAA
section 110(1). With respect to the
substantive requirements of section
110(1), we have determined that our
action on the 2019-20 NSR submittals
would, as described herein, strengthen
the applicable SIP. This action is
primarily intended to correct numerous
deficiencies in the ADEQ’s NSR
program and provides other revisions to
enhance and update the program.
Accordingly, this action will not
interfere with attainment and reasonable
further progress, or any other applicable
requirement.

Section 193 of the Act, which was
added by the Clean Air Act
Amendments of 1990, includes a
savings clause which provides, in
pertinent part: “No control requirement
in effect, or required to be adopted by
an order, settlement agreement, or plan
in effect before November 15, 1990, in
any area which is a nonattainment area
for any air pollutant may be modified
after November 15, 1990, in any manner
unless the modification insures
equivalent or greater emission
reductions of such air pollutant.” We
find that the provisions included in
2019-20 NSR submittals would ensure
equivalent or greater emission
reductions as compared to the current
SIP-approved NSR program in the
nonattainment areas under ADEQ’s
jurisdiction. Further, this action does
not modify any pre-1990 requirements
applicable to nonattainment areas. For

Infrastructure SIP for 2010 NO2 and 2010 SO,” July
30. 2018 (document ID number EPA-R09-OAR—
2015-0472—-0042), 24-28.

the reasons set forth above, our
proposed approval of the 2019-20 NSR
submittals is consistent with section 193
of the Act.

F. Conclusion

As discussed in detail above, we
propose to find that the ADEQ has
corrected all remaining deficiencies
identified as the bases for limited
disapproval in our 2015 NSR action and
the basis for our conditional approval in
our 2018 Major NSR action. In addition,
we reviewed all other changes the
ADEQ made to its NSR program in the
submitted rules for consistency with
CAA requirements to ensure that no
new disapproval issues have been
created. With the corrections and
demonstrations discussed above, our
prior limited disapproval in 2015 and
conditional approval in 2018 will
become a full approval of the ADEQ’s
minor NSR program, PSD program, and
NNSR program, and we are proposing
full approval of the 2019-20 NSR
submittals. The new and revised rules
evaluated herein meet the applicable
CAA requirements. Our proposed action
would have the effect of updating the
ADEQ’s SIP-approved NSR program and
correcting previously identified
deficiencies and recognizing that the
ADEQ’s NSR program requirements also
satisfy the CAA visibility requirements
in 40 CFR 51.307.

III. Public Comment and Proposed
Action

Pursuant to section 110(k)(3) of the
CAA and for the reasons provided
above, the EPA is proposing to approve
the revisions to the ADEQ portion of the
Arizona SIP that govern the issuance of
permits for stationary sources, under
section 110(a)(2)(C) of the Act and parts
C and D of title I of the Act. Specifically,
the EPA is proposing to approve the
new and amended ADEQ regulations
listed in Table 1 of this preamble, as a
revision to the ADEQ portion of the
Arizona SIP. In addition, the EPA is
proposing to remove the existing SIP-
approved rules listed in Table 2 of this
preamble. Further, for the West Central
Pinal and Nogales PM, s nonattainment
areas, the sanctions and sanctions clock
triggered by our 2016 PM, s precursor
action under CAA section 179 would be
permanently terminated on the effective
date of our final approval of the
Ammonia PM, s NSR submittal. Finally,
we are also proposing that the ADEQ’s
SIP-approved program meets the
visibility requirements in 40 CFR 51.307
for NSR programs and are proposing to
remove the existing visibility FIPs for
sources subject to review under the
ADEQ’s SIP-approved PSD or NNSR
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permitting program. We are proposing
this action because we find that the
2019-20 NSR submittals meet the
applicable requirements under parts C
and D of title I of the CAA, and that our
action is consistent with sections
110(a)(2), 110(1) and 193 of the Act.

We will accept comments from the
public on this proposal until January 22,
2021. If we take final action to approve
the 2019-20 NSR submittals, our final
action will incorporate the identified
rule(s) into the federally enforceable
SIP.

IV. Incorporation by Reference

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
the ADEQ rules described in Table 1 of
this preamble. The EPA has made, and
will continue to make, these materials
available through [https:/]
Wwww.regulations.gov and at the EPA
Region IX Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the Act. Accordingly, this proposed
action merely proposes to approve state
law as meeting federal requirements and
does not impose additional
requirements beyond those imposed by
state law. For that reason, this proposed
action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 3, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved to
apply on any Indian reservation land or
in any other area where the EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Sulfur dioxide, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 8, 2020.
John Busterud,
Regional Administrator, Region IX.
[FR Doc. 2020-27952 Filed 12—22-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2020-0695; FRL-10018—
78-Region 7]

Air Plan Approval; Missouri; Removal
of Kansas City, Missouri Reid Vapor
Pressure Requirement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing approval of
revision to the Missouri State
Implementation Plan (SIP), submitted
by the Missouri Department of Natural
Resources (MoDNR) on September 15,
2020. The proposed revision removes
the Kansas City, Missouri low Reid
Vapor Pressure (RVP) requirement
which required gasoline sold in the
Kansas City, Missouri area to have a
seven pounds per square inch Reid
Vapor Pressure from June 1 to
September 15. The majority of the state
is subject to the Clean Air Act (CAA)
nine pounds per square inch Reid Vapor
Pressure from June 1 to September 15.

If approved the Kansas Gity, Missouri
area would be subject to the Clean Air
Act Reid Vapor Pressure requirement. In
addition, EPA anticipates issuing a
separate proposal for the Kansas side of
the Kansas City metro area.

DATES: Comments must be received on
or before January 22, 2021.

ADDRESSES: You may send comments,
identified by Docket ID No. EPA-R07—
OAR-2020-0695 to [Ettps:/]
www.regulations.gov| Follow the online
instructions for submitting comments.

Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received will be
posted without change to [attps://
www.regulations.gov/] including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Written Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: ]ed
Wolkins, Environmental Protection
Agency, Region 7 Office, Air Quality
Planning Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219;
telephone number: (913) 551-7588;
email address: wolkins.jed@epa.gov]
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and ‘“‘our” refer to the EPA.
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I. Written Comments

Submit your comments, identified by
Docket ID No. EPA—R07-OAR-2020—
0695, at |https://www.regulations.gov|
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets)

II. What is being addressed in this
document?

The EPA is proposing to approve a
revision to the Missouri SIP, submitted
by the MoDNR on September 15, 2020.
The proposed revision removes the
Kansas City, Missouri; Clay, Jackson,
and Platte Counties; seven pounds per
square inch (psi) Reid Vapor Pressure
(RVP) requirement. The approved SIP,
10 CSR 10-2.330, requires gasoline sold
in the three counties to have an RVP of
seven psi or less from June 1 through
September 15.1 If the SIP revision is
approved, the Kansas City, Missouri
area would be subject to the CAA RVP
requirement of nine psi or less from
June 1 through September 15.2 Missouri
has asked EPA to remove 10 CSR 10—
2.330, Control of Gasoline Reid Vapor
Pressure from the SIP.

1 The Missouri rule allows an additional one psi
for gasoline containing 9 to 10% ethanol.

2The CAA allows an additional one psi for
gasoline containing up to 15% ethanol.

II1. Have the requirements for approval
of a SIP revision been met?

The State submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. The State provided
public notice on this SIP revision from
February 18, 2020 to April 2, 2020 and
received three comments. Missouri
adequately responded to the comments
but did not change the removal based on
the comments. In addition, as explained
below, the revision meets the
substantive SIP requirements of the
CAA, including section 110 and
implementing regulations.

IV. Background

The EPA established a 1-hour ozone
NAAQS in 1971.3 36 FR 8186 (April 30,
1971). On March 3, 1978, the EPA
designated Clay, Platte and Jackson
counties (hereinafter referred to in this
document as the “Kanas City area”) in
nonattainment of the 1971 1-hour ozone
NAAQS, as required by the CAA
Amendments of 1977. 43 FR 8962
(March 3, 1978). On February 8, 1979,
the EPA revised the 1-hour ozone
NAAQS, referred to as the 1979 ozone
NAAQS. 44 FR 8202 (February 8, 1979).

The EPA redesignated the Kansas City
area to attainment of the 1979 1-hour
ozone standard and approved the ozone
maintenance plan on July 23, 1992. 57
FR 27939 (June 23, 1992). Pursuant to
section 175A of the CAA, the first 10-
year maintenance period for the 1-hour
ozone standard began on July 23, 1992,
the effective date of the redesignation
approval.

In 1995, the Kansas City area violated
the 1979 1-hour ozone standard.
Missouri revised the control strategy
and contingency measures in the
maintenance plan, which was approved
on June 24, 2002. 67 FR 20036 (April 24,
2002). The revised control strategy
included 10 CSR 10-2.330, Control of
Gasoline Reid Vapor Pressure.

On January 1, 1997, Missouri adopted
the seven and two tenths (7.2) pounds
per square inch (psi) Reid Vapor
Pressure (RVP) limit from June 1 to
September 15.4 EPA approved this rule

3The 1-hour ozone NAAQS was originally

promulgated as a photochemical oxidant standard.
See 36 FR 8186 (April 30, 1971). In 1979, the EPA
substituted the word “ozone” for “‘photochemical
oxidant”. See 44 FR 8202 (February 8, 1979). In
doing so, the EPA stated that “(t)he intent of the
standard (total-oxidant reduction), the control
strategies, and the index of Progress toward
attainment (measured ozone levels) remain
unchanged.” Id. at 8203.

4The Missouri rule allowed an additional one psi
for gasoline containing 9 to 10% ethanol.

into the SIP on April 24, 1998.5 On
April 3, 2001, Missouri revised the rule
to seven (7.0) psi limit from June 1 to
September 15.% EPA approved this rule
into the SIP on February 13, 2002.7

On April 30, 2004, the EPA published
a final rule in the Federal Register
stating the 1979 ozone NAAQS would
no longer apply (i.e., would be revoked)
for an area one year after the effective
date of the area’s designation for the 8-
hour ozone NAAQS. 69 FR 23951 (April
30, 2004). The Kansas City Area was
designated as an unclassifiable area for
the 1997 8-hour ozone NAAQS,
effective June 15, 2004. See id.
However, on May 3, 2005, EPA
published a final rule designating the
Kansas City area as an attainment area
for the 1997 8-hour ozone NAAQS
based on new monitoring data. See 70
FR 22801 (May 3, 2005). The effective
date of the revocation of the 1979 1-hour
ozone standard for the Kansas City area
was June 15, 2005. See 70 FR 44470
(August 3, 2005). Missouri achieved the
required maintenance of the 1979 1-
hour ozone standard in 2014.

On September 15, 2020, Missouri
requested that the EPA remove 10 CSR
10-2.330 from the SIP. Section 110(1) of
the CAA prohibits EPA from approving
a SIP revision that interferes with any
applicable requirement concerning
attainment and reasonable further
progress (RFP), or any other applicable
requirement of the CAA.

V. What is the EPA’s analysis of
Missouri’s SIP request?

EPA is making the preliminary
determination that the ozone NAAQS is
the primary focus for the
noninterference demonstration required
by section 110(1) of the CAA because the
RVP requirements result primarily in
emissions benefits for VOCs and NOx.
VOCs and NOx emissions are precursors
for ozone. NOx emissions are precursors
for particulate matter. NO is a
component of NOx. There are no
emissions reductions attributable to the
emissions of carbon monoxide (CO),
lead and sulfur dioxide (SO,) from RVP
requirements.

In Missouri’s September 15, 2020
submission the State provided a
technical demonstration to support the
request to remove Missouri’s 7.0 psi
RVP requirement from the active
measures portions of the Missouri SIP.
In that technical demonstration,
Missouri provided Motor Vehicle
Emissions Simulator (MOVES) results,

563 FR 20318.

6 The Missouri rule allows an additional one psi
for gasoline containing 9 to 10% ethanol.

767 FR 6658.
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modeling the emissions of VOCs and
NOx associated with changing the high
ozone season RVP requirements from
the state-level requirement of 7.0 psi to
the federal requirement of 9.0 psi. EPA
evaluated the state’s assumptions and
inputs used in MOVES, and EPA finds
the state analysis is appropriate.
Specifically, MDNR compared what the
projected emissions in the year 2020
(the year the program is requested to be

rescinded) would be, assuming a RVP
level of 7.0 psi and 9.0 psi, respectively,
in two separate modeling simulations.
The comparison revealed an increase in
emissions of 0.17 tons for NOx and 0.71
tons for VOC, per ozone season day,
would result from the change to the
federal requirement from June 1 through
September 15. While the modeling
showed a slight increase in NOx and
VOC emissions resulting from the use of

9.0 psi RVP as opposed to 7.0 psi, the
most appropriate analysis is whether
emissions in the future years would
increase and potentially interfere with
maintenance of the NAAQS. The State
compared actual emissions from 2017
using a RVP of 7.0 psi to emissions
modelled for the years 2020 using a RVP
of 9.0 psi. Table 1 below provides the
results of this analysis.

TABLE 1—COMPARATIVE EMISSIONS FOR CHANGE TO RVP

2017 7.0 psi RVP
(tons per ozone
season day)

2020 7.0 psi RVP
(tons per ozone
season day)

2020 9.0 psi RVP
(tons per ozone
season day)

Decrease in 2020 9.0 psi RVP
compared to 2017 7.0 psi RVP
(tons per ozone season day)

57.01
31.25

43.51
28.11

43.68
28.82

13.33
2.43

As Table 1 indicates, NOx and VOC
emissions in the Kansas City Area
would decrease from 2017 to 2020, even
with the increase due to ozone season
fuel RVP of 9.0 psi. The modeling
demonstration shows the slight increase
in emissions is being mitigated area-
wide by a steady decrease in tailpipe
emissions. This is the result of a cleaner
new vehicle fleet replacing the older
fleet ® and the decrease in the sulfur
content in gasoline as required by EPA’s
Tier 3 motor vehicle emission and fuel
standards, which were implemented
beginning on January 1, 2017.°

The Kansas City, Missouri area is
designated attainment/unclassifiable or
attainment for the 1979, 1997, 2008, and
2015 ozone standards. While the 1979
maintenance plan is approved into the
SIP, the 1979 NAAQS has been revoked
for the Kansas City area. There are no
other ozone maintenance plans for the
Kansas City area in the SIP. The highest
monitor design value in the Kansas City
area is 68 parts per billion (ppb), which
is below the 2015 ozone NAAQS of 70
ppb.10 Based on the state’s modeling
analysis, along with air quality data,
EPA is making the preliminary
determination that the slight increase in
NOx and VOC emissions resulting from
the use of 9.0 psi RVP fuel will not
interfere with the Kansas City area’s

8 As vehicle owners purchase new vehicles, the
older vehicles slowly are removed from the vehicles
on the road. A used vehicle maybe purchased and
driven by several owner, but eventually the older,
more polluting vehicles are removed from the road.
Manufactures’ fleets in 1994 are allowed 0.6 gram/
mile NOx emissions. Manufactures’ fleets in 2004
are allowed 0.07 gram/mile Nox emissions.
Manufactures’ fleets in 2025 will be allowed 0.03
gram/mile NOx emissions.

9 Control of Air Pollution From Motor Vehicles:
Tier 3 Motor Vehicle Emission and Fuel Standards
(See 79 FR 23414, April 28, 2014.)

10Based on the most recent quality assured data
design values (2017-2019).

ability to maintain the ozone NAAQS,
or any other applicable requirement.
The EPA is making this determination
based on MOVES modeling that
indicates that on-road VOC and NOx
emissions in 2020 with gasoline meeting
the 9.0 psi RVP requirement remain
below the emissions levels in 2017, a
year in which the area’s design value
was also below the 2015 ozone standard
of 70 ppb.

The Kansas City area is designated as
attainment or unclassifiable for the 2006
24-hour PM> 5, 2012 annual PM, 5, 1971
annual NO,, and 2010 1-hour NO»
standards. There are no maintenance
plans for any of these standards. The
highest PM, s design value is 75% of the
standard. The highest NO, design value
is 50% of the standard. As discussed
above the area has a decrease from 2017
to 2020 in NOx and VOC emissions.
Based on this data together with air
quality data, EPA is making the
preliminary determination that the
slight increase in NOx and VOC
emissions in 2020 and the downward
trend in on-road VOC and NOx
emissions resulting from this change
will not interfere with the Area’s ability
to maintain the any PM, s or NO,
NAAQS, or any other applicable
requirement.

The Platte and Clay Counties of the
Kansas City area are designated as
attainment or unclassifiable for the SO,
standards. Jackson county is designated
as nonattainment. There are no
maintenance plans for any of these
standards. The most recent (2017—2019)
highest SO, design value is in Jackson
County and is less than 15% of the
standard. The RVP standard has no
effect on SO, emissions. Based on this
data together with air quality data, EPA
is making the preliminary determination
that the change will not interfere with

the Area’s ability to attain or maintain
the SO, NAAQS, or any other applicable
requirement.

The Kansas City area is designated as
attainment or unclassifiable for the CO
and lead standards. There are no
maintenance plans for any of these
standards. The highest CO design value
is less than 20% of the standard. There
is no lead monitoring in the area. The
RVP standard has no effect on CO or
lead emissions. Based on this data
together with air quality data, EPA is
making the preliminary determination
that the change will not interfere with
the area’s ability to maintain the CO or
lead NAAQS, or any other applicable
requirement. EPA is making the
preliminary determination that the
change will not interfere with
reasonable progress towards natural
visibility in Missouri’s Class 1 areas nor
any Class 1 area in another state
Missouri impacts.

VI. What action is the EPA taking?

We are proposing to approve
Missouri’s removal of the state RVP
requirement from the SIP for the Kansas
City, Missouri area. As discussed above
the removal of the RVP requirement will
not affect the area’s ability to attain or
maintain any air quality standard. We
are processing this as a proposed action
because we are soliciting comments on
this proposed action. Final rulemaking
will occur after consideration of any
comments.

VII. Incorporation by Reference

In this document, the EPA is
proposing to amend regulatory text that
includes incorporation by reference. As
described in the proposed amendments
to 40 CFR part 52 set forth below, the
EPA is proposing to remove provisions
of the EPA-Approved Missouri
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Regulations from the Missouri State
Implementation Plan, which is
incorporated by reference in accordance
with the requirements of 1 CFR part 51.

VIII. Statutory and Executive Order
Reviews

Under the Clean Air Act (CAA), the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the CAA.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: December 14, 2020.
James Gulliford,

Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA proposes to amend
40 CFR part 52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart-AA Missouri

§52.1320 [Amended]

m 2. In §52.1320, the table in paragraph
(c) is amended by removing the entry
“10-2.330” under the heading “Chapter
2-Air Quality Standards and Air
Pollution Control Regulations for the
Kansas City Metropolitan Area”.

m 3.In §52.1323, paragraph (n) is
revised to read as follows:

§52.1323 Approval status.

* * * * *

(n) Missouri rule 10 CSR 10-2.330
was rescinded on January 22, 2021.
* * * * *

[FR Doc. 2020-28119 Filed 12—22-20; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 174 and 180

[EPA-HQ-OPP-2020-0053; FRL-10017-71]

Receipt of Several Pesticide Petitions
Filed for Residues of Pesticide
Chemicals in or on Various
Commodities (November 2020)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petitions and
request for comment.

SUMMARY: This document announces the
Agency’s receipt of several initial filings
of pesticide petitions requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.

DATES: Comments must be received on
or before January 22, 2021.

ADDRESSES: Submit your comments,
identified by the docket identification
(ID) number and the pesticide petition
(PP) of interest as shown in the body of
this document, by one of the following
methods:

e Federal eRulemaking Portal:
www.regulations.gov] Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at |http:/
www.epa.gov/dockets/contacts.html|

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit
Wwww.epa.gov/dockets]

FOR FURTHER INFORMATION CONTACT:
Charles Smith, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
BPPDFRNotices@epa.gov]

SUPPLEMENTARY INFORMATION:
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I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
http://www.epa.gov/dockets/
comments.html|

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing its receipt of
several pesticide petitions filed under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
3464, requesting the establishment or
modification of regulations in 40 CFR
part 174 and/or part 180 for residues of
pesticide chemicals in or on various
food commodities. The Agency is taking
public comment on the requests before
responding to the petitioners. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petitions described in this
document contain data or information
prescribed in FFDCA section 408(d)(2),
21 U.S.C. 346a(d)(2); however, EPA has
not fully evaluated the sufficiency of the
submitted data at this time or whether
the data support granting of the
pesticide petitions. After considering
the public comments, EPA intends to
evaluate whether and what action may
be warranted. Additional data may be
needed before EPA can make a final
determination on these pesticide
petitions.

Pursuant to 40 CFR 180.7(f), a
summary of each of the petitions that
are the subject of this document,
prepared by the petitioner, is included
in a docket EPA has created for each
rulemaking. The docket for each of the
petitions is available at [attp:/}
www.regulations.gov] As specified in
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), EPA is publishing notice of
the petitions so that the public has an
opportunity to comment on these
requests for the establishment or
modification of regulations for residues
of pesticides in or on food commodities.
Further information on the petitions
may be obtained through the petition
summaries referenced in this unit.

New Tolerance Exemptions for Non-
Inerts (Except PIPS)

1. PP 9F8781. EPA-HQ-OPP-2019-
0515. Valent BioSciences LLC, 870
Technology Way, Libertyville, IL 60048,
requests to establish an exemption from
the requirement of a tolerance in 40 CFR
part 180 for residues of the plant
regulator 1-
Aminocyclopropanecarboxylic acid
(ACQC) in or on apple and stone fruit.
The analytical methods Ultra High-
Performance Liquid Chromatography-
Tandem Mass Spectrometry is available
to EPA for the detection and
measurement of the pesticide residues.

2. PP 9F8802. (EPA-HQ-OPP-2020-
0328). Certis USA LLC, 9145 Guilford
Rd., Suite 175, Columbia, MD 21046,
requests to establish an exemption from
the requirement of a tolerance in 40 CFR

part 180 for residues of the insecticide
Spodoptera frugiperdamultiplenucleopo
lyhedrovirusisolate NPV003 in or on all
food commodities. The petitioner
believes no analytical method is needed
because it is requesting an exemption
from the requirement of a tolerance.

New Tolerance Exemptions for PIPS

PP 0F8839. (EPA-HQ-OPP-2020-
0546). Bayer CropScience LP, 800 N.
Lindbergh Blvd., St. Louis, MO 63167,
requests to establish an exemption from
the requirement of a tolerance in 40 CFR
part 174 for residues of the plant-
incorporated protectants (PIPs)
Cry1B.868 and Cry1DA_7 proteins
derived from Bacillus thuringienisis in
or on the food and feed commodities of
corn, field; corn, sweet; and corn, pop.
The petitioner believes no analytical
method is needed because this petition
is for a permanent exemption from the
requirement of a tolerance without
numerical limitation.

Authority: 21 U.S.C. 346a.

Dated: November 24, 2020.
Delores Barber,

Director, Information Technology and
Resources Management Division, Office of
Pesticide Programs.
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