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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

RIN 3133-AF15

Temporary Regulatory Relief in
Response to COVID-19-Extension

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule and temporary final
rule; extension.

SUMMARY: The NCUA Board (Board) is
extending the effective date of its
temporary final rule, which modified
certain regulatory requirements to help
ensure that federally insured credit
unions (FICUs) remain operational and
can properly conduct appropriate
liquidity management to address
economic conditions caused by the
COVID-19 pandemic. Specifically, the
temporary final rule issued by the Board
in April 2020 temporarily raised the
maximum aggregate amount of loan
participations that a FICU may purchase
from a single originating lender to the
greater of $5,000,000 or 200 percent of
the FICU’s net worth. The rule also
temporarily suspended limitations on
the eligible obligations that a Federal
credit union (FCU) may purchase and
hold. In addition, given physical
distancing practices necessitated by
COVID-19, the rule also tolled the
required timeframes for the occupancy
or disposition of properties not being
used for FCU business or that have been
abandoned. Unless extended, each of
these temporary modifications will
expire on December 31, 2020. Due to the
continued impact of COVID-19, the
Board has decided it is necessary to
extend the effective period of these
temporary modifications until December
31, 2021.

DATES: This rule is effective December
22, 2020. The expiration date of the
temporary final rule published on April
21, 2020 (85 FR 22010), is extended
through the close of December 31, 2021.

FOR FURTHER INFORMATION CONTACT:
Policy and Analysis: Victoria Nahrwold,
Office of Examination and Insurance, at
(703) 548-2633; Legal: Thomas Zells
and Ariel Pereira, Staff Attorneys, Office
of General Counsel, at (703) 518—6540;
or by mail at: National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314.
SUPPLEMENTARY INFORMATION:

I. Background

II. Legal Authority

III. Section-by-Section Analysis

IV. Regulatory Procedures

I. Background
A. COVID-19 Pandemic

The COVID-19 pandemic has created
uncertainty for FICUs and their
members. The Board continues to work
with Federal and state regulatory
agencies, in addition to FICUs, to assist
FICUs in managing their operations and
to facilitate continued assistance to
credit union members and communities
impacted by the novel coronavirus. In
April 2020, as part of these ongoing
efforts, the Board temporarily modified
certain regulatory requirements to help
ensure that FICUs remain operational
and liquid during the COVID-19
pandemic.? The Board concluded that
the amendments would provide FICUs
necessary additional flexibility in a
manner consistent with the NCUA’s
responsibility to maintain the safety and
soundness of the credit union system.
The temporary amendments were to
remain in place through the end of
calendar year 2020 unless the Board
took action to extend their effectiveness.

The economic environment is a key
determinant of credit union
performance. After several years of solid
growth, the economy entered a
recession at the start of 2020.2 Given the
potential depth of the recession,
forecasters do not expect the economy
to return to its pre-recession, late 2019
peak before the end of 2021. A
sustained, high level of unemployment
could reduce loan demand, particularly
for non-mortgage consumer loans, and
affect credit quality. System-wide
delinquency rates, which remained low
through the second quarter, could begin
to rise as the forbearance programs put
in place during the spring come to an

185 FR 22010 (Apr. 21, 2020).
2 See https://www.nber.org/news/business-cycle-
dating-committee-announcement-june-8-2020.

end.3 The economic impact of the
COVID-19 pandemic may result in
additional stress on credit union
balance sheets, potentially requiring
robust liquidity management over the
course of 2021. While recovery in
economic activity and labor markets is
widely expected to continue, there is a
high risk of a worse-than-expected
outcome. This will depend on the path
of COVID-19 infections. As COVID-19
cases rise, another wave of temporary
business closures and other measures
that hinder economic activity may
become necessary. As a result, the
recovery could falter, leading to more
job losses and higher unemployment.
Weaker-than-expected economic
conditions or another downturn would
keep interest rates low or cause them to
decline, particularly at the long end of
the yield curve, and pose more
significant challenges for the credit
union system. The NCUA, like credit
unions, needs to plan and prepare for a
range of economic outcomes that could
affect credit union performance. This
includes ensuring a regulatory
environment that provides FICUs with
the flexibility necessary to cope with
and address the range of potential
COVID-19 impacts.

Due to the continuing impact of the
COVID-19 pandemic on FICUs and
their members, the Board has
determined that it is necessary to extend
the effectiveness of these temporary
provisions. The economic impact of the
COVID-19 pandemic remains uncertain
and is forecasted to extend through
2021. As such, the temporary
amendments will remain in place
through the end of calendar year 2021
unless the Board finds conditions
warrant additional action to further
extend their effectiveness.

B. The Temporary Amendments

In general, two of the temporary
amendments expanded the authority of
FICUs to purchase loans and
participations in loans, thereby
enhancing FICUs’ ability to meet
liquidity needs. Specifically, the Board
temporarily raised the maximum
aggregate amount of loan participations
that a FICU may purchase from a single
originating lender to the greater of
$5,000,000 or 200 percent of the credit

3 See Title IV of the Coronavirus Aid, Relief, and
Economic Security Act, Public Law 116-136, 134
Stat 281 (March 27, 2020).
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union’s net worth. The Board also
temporarily suspended certain
limitations on the types of eligible
obligations that a FICU may purchase
and hold. The third regulatory
amendment tolled the required
timeframes for the occupancy or
disposition of properties not being used
for FCU business or that have been
abandoned to address the impact of the
physical distancing practices
necessitated by the COVID-19
pandemic.

Section III of this preamble discusses
the temporary regulatory amendments
in greater detail and the rationale for the
extension of their temporary effect.

II. Legal Authority

The Board is issuing this temporary
final rule pursuant to its authority under
the Act. The Act grants the Board a
broad mandate to issue regulations
governing both Federal credit unions
and, more generally, all FICUs. For
example, section 120 of the Actis a
general grant of regulatory authority and
authorizes the Board to prescribe rules
and regulations for the administration of
the Act.® Section 209 of the Actisa
plenary grant of regulatory authority to
issue rules and regulations necessary or
appropriate for the Board to carry out its
role as share insurer for all FICUs.6
Other provisions of the Act confer
specific rulemaking authority to address
prescribed issues or circumstances.”
Accordingly, the Act grants the Board
broad rulemaking authority to ensure
that the credit union industry and the
NCUSIF remain safe and sound.

III. Section-by-Section Analysis

A. Aggregate Limit on Loan
Participation Purchases (Section

701.22(b)(5)(ii))

Section 107(5)(E) of the FCU Act
authorizes an FCU to engage in
participation lending with other credit
unions, credit union organizations, or
financial organizations in accordance
with written policies of the FCU’s board
of directors.? The NCUA has
implemented this statutory provision in
§701.22 of its regulations, which
applies to all FICUs. The statute
contains no limitation on the amount of
participations that an FCU may

412 U.S.C. 1751 et seq.

512 U.S.C. 1766(a).

612 U.S.C. 1789.

7 An example of a provision of the Act that
provides the Board with specific rulemaking
authority is section 207 (12 U.S.C. 1787), which is
a specific grant of authority over share insurance
coverage, conservatorships, and liquidations

812 U.S.C. 1757(5)(e).

purchase from any single originating
lender.

The regulation limits the aggregate
amount of loan participations that a
FICU may purchase from any one
originating lender to the greater of
$5,000,000 or 100 percent of the FICU’s
net worth.? As explained in the
preamble to the final rule that
established the limitation, the purpose
of the provision is to mitigate the
exposure of FICUs to concentration
risk.10 The preamble explained that, in
prescribing concentration limits on loan
participations, the Board’s goal was ‘“‘to
strike an appropriate balance between
mitigating risk and fostering the [credit
union] industry’s growth and
stability.” 11

Under the temporary final rule issued
in April 2020, the aggregate limit below
which a waiver from the appropriate
NCUA Regional Director is not required
was temporarily raised to the greater of
$5,000,000 or 200 percent of a FICU’s
net worth. The increase was intended to
help safeguard the stability of FICUs
during the COVID-19 pandemic,
without undue additional risk to the
safety and soundness of the credit union
system. The temporary increase was set
to expire at the close of December 31,
2020.

Due to the ongoing COVID-19
pandemic and its continued impact on
FICUs, the Board believes it necessary to
extend the effective period of this
temporary amendment until the close of
December 31, 2021. As noted in the
April 2020 temporary final rule, the
Board continues to believe that a cap is
an important protection against FICU
insolvency. However, the Board also
continues to believe that, as currently
formulated in § 701.22(b)(5)(ii), the
limitation may be overly prescriptive
during this time. Additional regulatory
flexibility continues to be especially
warranted to deal with the economic
impact of the COVID-19 pandemic,
which may result in additional stress on
credit union balance sheets, potentially
requiring robust liquidity management.

When the Board issued the temporary
increase in April, it emphasized its
belief that this amendment would help
safeguard the stability of FICUs during
the COVID-19 pandemic, without
undue additional risk to the safety and
soundness of the credit union system.
The Board maintains this belief and
expects that the impact of the COVID—
19 pandemic will warrant an increased
cap until the close of December 31,
2021. The Board also continues to

912 CFR 701.22(b)(5)(ii).
1078 FR 37946 (June 25, 2013).
11]d. at 37951.

believe that the temporary increase is
needed to strike the balance the Board
sought in originally promulgating the
rule in 2013; the Board encourages
FICUs to engage in appropriate due
diligence in this context. As such, the
Board feels it necessary to extend this
relief until the close of December 31,
2021 to continue to allow FICUs the
flexibility to conduct robust liquidity
management to cope with the atypical
economic conditions caused by the
COVID-19 pandemic. The Board
believes that a one-year extension
appropriately balances the
unpredictable length of the economic
impact of the COVID-19 pandemic with
safety and soundness considerations.

In the April 2020 temporary final rule,
the Board noted that, subsequent to the
temporary rule’s expiration at the close
of December 31, 2020, a FICU must
return into compliance with the current
limitation (that is, the greater of
$5,000,000 or 100 percent of its net
worth) by either ceasing to purchase
loan participations from the originating
lender or requesting a waiver as
provided in the regulation. With this
extension of the expiration, a FICU now
must return into compliance with the
current limitation or obtain a waiver at
the close of December 31, 2021.

B. Purchase, Sale, and Pledge of Eligible
Obligations (Section 701.23(b))

Section 107(13) of the FCU Act
authorizes an FCU, “in accordance with
rules and regulations prescribed by the
Board,” to purchase, sell, or pledge all
or part of an eligible obligation to one
of its own members.12 The NCUA has
implemented this authority in its
regulations at § 701.23(b)(1)(i) and
(b)(2)(i), which provide that an FCU
may purchase an eligible obligation
from any source, provided the FCU is
empowered to grant the loan or the loan
is refinanced within 60 days following
its purchase so that it is a loan the FCU
is empowered to grant.

The purpose of the refinancing
requirement is to help ensure that loans
purchased by an FCU comply with the
statutory and regulatory requirements
applicable to loans made by the FCU.
Although the Board’s longstanding
policy has been that all eligible
obligations of an FCU, whether made or
purchased, comply with the
requirements and goals of the FCU Act,
the explicit statutory language of the
FCU Act does not necessarily compel
this. As explained in the April 2020
temporary final rule, the Board believes
that, given the impact of the COVID-19
pandemic, the balance weighs in favor

1212 U.S.C. 1757(13).
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of adopting a closer reading of the text
of the statute and suspending the
refinancing requirement for a temporary
period to promote the extension of
credit and flow of liquidity in the credit
union system generally.

As noted, the FCU Act and § 701.23
generally do not authorize an FCU to
purchase a loan unless the person liable
on the loan is a member of that credit
union. The Board’s publicly articulated
interpretation since the 1979
rulemaking that implemented section
107(13) is that Congress did not intend
section 107(13) to be an express
prohibition on purchases of obligations
made to non-members provided they are
authorized by other sections of the FCU
Act.13

The Board’s regulations in § 701.23
generally require that purchased eligible
obligations be obligations of a
purchasing FCU’s members. However,
§701.23(b)(2) provides certain limited
exceptions to the general requirements
for well-capitalized FCUs that have
composite CAMEL ratings of “1”” or
2.7 14 The regulations authorize these
FCUs to purchase the eligible
obligations of any FICU or of any
liquidating credit union without regard
to whether they are obligations of the
purchasing FCU’s members. As the
Board has previously noted, these types
of purchases could be construed as
being made under section 107(14) of the
FCU Act (which does not impose a
membership requirement), as opposed
to under section 107(13).15 Section
107(14) authorizes FCUs to “purchase
all or part of the assets of another credit
union and to assume the liabilities of
the selling credit union and those of its
members.” This statutory interpretation
is consistent with the general principle
that the more specific provision or
authority applies in favor of the more
general provision.

In the April 2020 temporary final rule,
the Board explained that—while it
continues to believe that this exception
should generally be limited to FCUs
with CAMEL 1 or 2 composite ratings—
it also recognizes the urgent need to
support the extension of credit and
facilitate downstream loan purchases as
a tool to manage liquidity. The Board,
therefore, temporarily amended its

1344 FR 27068, 27069 (May 9, 1979).

14 Section 701.23 also contains exceptions to the
membership requirement for certain purchases of
student loans and real estate loans that an FCU
purchases to complete a pool for sale. The Board
established this exception in the 1979 final rule
discussed above. 44 FR 27068 (May 9, 1979).

15 Section 107(14) is codified in 12 U.S.C.
1757(14). For the Board’s prior statements on this
matter, please refer to 66 FR 58656, 58660 (Nov. 23,
2001); 51 FR15055, 15059 (Mar. 15, 2001), and 76
FR 81421, 81426 (Dec. 28, 2011).

regulations to authorize FCUs with
CAMEL composite ratings of 1, 2, or 3
to purchase eligible obligations of FICUs
and liquidating credit unions
irrespective of whether the obligation
belongs to the purchasing FCU’s
members. This change did not alter the
requirement for a purchasing FCU to be
well-capitalized under § 701.22(b)(2).16

This temporary amendment was set to
expire at the close of December 31,
2020. Due to the ongoing and
unforeseeable impact of the COVID-19
pandemic, the Board believes it
appropriate to extend these temporary
provisions until the close of December
31, 2021. The Board recognizes that the
need to support the extension of credit
and facilitate the downstream loan
purchases as a tool to manage liquidity
remains, and likely will remain for the
foreseeable future. The Board believes
that a one-year extension appropriately
balances the unpredictable length of the
economic impact of the COVID-19
pandemic with safety and soundness
considerations.

As noted in the April 2020 temporary
final rule, the Board reiterates that this
change allows FCUs to continue to hold
obligations purchased pursuant to this
temporary final rule subsequent to the
rule’s expiration. The standard
requirements applicable to the purchase
of obligations under § 701.23 will
resume after the expiration of the
temporary provisions at the close of
December 31, 2021, unless extended,
and will apply to all future purchases,
including to purchases of obligations
previously acquired under the
provisions of this temporary final rule.
The Board also reiterates that the
restrictions temporarily relieved in
§701.23 do not apply to state-chartered,
federally insured credit unions. Any
such restrictions applicable to state-
chartered credit unions would be based
on state laws or regulations. This
temporary final rule does not modify the
current authority of FCUs under
§701.23 to purchase the obligations of
a liquidating credit union without
regard to whether the obligations belong
to the purchasing FCU’s members.

C. FCU Occupancy and Disposal of
Acquired Premises (Section 701.36(c))

Section 107(4) of the FCU Act
authorizes an FCU to purchase, hold,
and dispose of property necessary or
incidental to its operations.1” The Board
has implemented and interpreted this
provision of the FCU Act in its

16 Generally, credit unions with a CAMEL
composite rating lower than 3 are considered to be
in “troubled condition” under the NCUA’s
regulations. 12 CFR 700.2.

1712 U.S.C. 1757(4).

regulation at 12 CFR 701.36. In general,
an FCU may only invest in property that
it intends to use to transact credit union
business or in property that supports its
internal operations or serves its
members. Among other provisions,
§701.36: (1) Limits FCU investments in
fixed assets; and (2) establishes
occupancy, planning, and disposal
requirements for acquired and
abandoned premises.

The regulation provides that if an
FCU acquires premises, including
unimproved land or unimproved real
property, it must partially occupy them
“no later than six years after the date of
acquisition,” subject to the NCUA
granting a waiver.18 Further, an FCU
must make diligent efforts to dispose of
abandoned premises and any other real
property it does not intend to use in
transacting business. Additionally, the
FCU must advertise for sale premises
that have been abandoned for four
years.1® The specific terms of these
requirements do not stem directly from
the FCU Act, but instead reflect the
Board’s judgment in implementing the
general statutory provision.

In the April temporary final rule, the
Board—noting the impact of the
physical distancing measures adopted
by many states and localities related to
COVID-19 20 on FCU’s ability to comply
with the occupancy and disposition
requirements in § 701.36—adopted
provisions to temporarily toll the
regulatory mandated timeframes in the
rule. The Board emphasized that these
health-related restrictions on the
mobility of individuals made the
changes in occupancy and dispositions
required by § 701.36 extremely difficult.
The Board explained that this temporary
change appropriately reflected these
unique circumstances while
maintaining consistency with the
statutory provision as interpreted and
implemented by the Board.

The temporary final rule provided
that any days that fall within the period
commencing on April 21, 2020 and
concluding at the close of December 31,
2020 shall not be counted for purposes
of determining an FCU’s compliance
with the regulatory time periods. This
temporary deferral has provided FCUs
additional flexibility to comply with the
prescribed time periods, while still
complying with the statutory and
regulatory goals of ensuring that

1812 CFR 701.36(c)(1).

1912 CFR 701.36(c)(2).

20 See https://www.nytimes.com/interactive/2020/
us/coronavirus-stay-at-home-order.html. (“[A] a
vast majority of Americans — nine in 10 United
States residents — are now or will soon be under
instructions to stay at home.”)
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properties acquired or held by FCUs are
used for credit union business.

Due to the ongoing nature of the
COVID-19 pandemic and its continued
impact on FICUs, the Board has decided
it is necessary to extend the
effectiveness of this temporary
amendment until the close of December
31, 2021. Physical distancing practices
continue to be a key component of
preventing the spread of COVID-19 and
many states, localities, and businesses
have adopted related requirements or
policies 21 that continue to make the
changes in occupancy and dispositions
required by § 701.36 extremely difficult.

The Board continues to believe this
temporary change appropriately reflects
the unique circumstances necessitated
by the COVID-19 pandemic while
maintaining consistency with the
statutory provision as interpreted and
implemented by the Board. The Board
feels that a one-year extension
appropriately balances the
unpredictable length of the impact of
the COVID-19 pandemic with safety
and soundness considerations.

Example One: An FCU closed on the
purchase of an office building 30 days
before April 21, 2020 (that is, the
temporary final rule is published on the
31st day following acquisition). Under
the temporary regulatory amendment,
January 1, 2022 would be deemed the
31st day following acquisition for
purposes of calculating the six-year
deadline for partial occupancy.

Example Two: An FCU has an
abandoned parcel of land that, under
§701.36(c)(2), it is required to advertise
for sale no later than November 9, 2020
(i.e., that fourth year anniversary of the
date the parcel was abandoned). Under
this temporary final rule, the FCU would
have an additional amount of time to
meet this requirement equal to the
number of days between the publication
date and January 1, 2022.

IV. Regulatory Procedures
A. Administrative Procedure Act

The Board is issuing the extension of
the temporary final rule without prior
notice and the opportunity for public
comment and the delayed effective date
ordinarily prescribed by the
Administrative Procedure Act (APA).22

21 See https://www.nytimes.com/interactive/2020/
us/states-reopen-map-coronavirus.html. (“As
coronavirus cases continue to surge and hospitals
in some areas stretch to capacity, many states are
once again imposing limits on businesses and
everyday life. Some governors are closing sectors
they had reopened after spring lockdowns. Others,
wary of an ailing economy, are letting businesses
remain largely open but setting stricter capacity
limits or mandating the wearing of masks in
public.”)

225 U.S.C. 551 et seq.

Pursuant to the APA, general notice and
the opportunity for public comment are
not required with respect to a
rulemaking when an “agency for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefor in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” 23

The Board believes that the public
interest is best served by implementing
the extension of the previously issued
temporary final rule immediately upon
publication in the Federal Register. The
Board notes that the COVID-19 crisis is
unprecedented. It is a rapidly changing
situation and difficult to anticipate how
the disruptions caused by the crisis will
manifest themselves within the
financial system and how individual
credit unions may be impacted. Because
of the widespread impact of a pandemic
and the temporary nature of both the
relief contemplated by the temporary
final rule and this extension of such
relief, the Board believes it is has good
cause to determine that ordinary notice
and public procedure are impracticable
and that moving expeditiously to extend
the temporary final rule is in the best of
interests of the public and the FICUs
that serve that public. The extension of
these temporary regulatory changes are
proactive steps that are designed help
FICUs cope with the economic impact
of the COVID-19 pandemic, which may
result in additional stress on credit
union balance sheets, potentially
requiring robust liquidity management
over the course of 2021. The changes are
undertaken with expedience to ensure
the maximum intended effects remain
in place.

The Board values public input in its
rulemakings and believes that providing
the opportunity for comment enhances
its regulations. Accordingly, the Board
often solicits comments on its rules
even when not required under the APA,
such as for the rules it issues on an
interim-final basis. The Board, however,
notes that the provisions extended in
this rule are temporary in nature, and
designed specifically to help credit
unions affected by the COVID-19
pandemic. The extension of the
amendments made by the initial
temporary final rule will automatically
expire at the close of December 31,
2021, and are limited in number and
scope. For these reasons, the Board
finds that there is good cause consistent
with the public interest to issue the rule
without advance notice and comment.

The APA also requires a 30-day
delayed effective date, except for: (1)

235 U.S.C. 553(b)(3).

Substantive rules which grant or
recognize an exemption or relieve a
restriction; (2) interpretative rules and
statements of policy; or (3) as otherwise
provided by the agency for good
cause.24 Because the rules relieve
currently codified limitations and
restrictions, the extension of the
temporary final rule is exempt from the
APA’s delayed effective date
requirement. As an alternative basis to
make the rule effective without the 30-
day delayed effective date, the Board
finds there is good cause to do so for the
same reasons set forth above regarding
advance notice and opportunity for
comment.

B. Congressional Review Act

For purposes of the Congressional
Review Act,?5 the Office of Management
and Budget (OMB) makes a
determination as to whether a final rule
constitutes a ‘“‘major” rule. If the OMB
deems a rule to be a “major rule,” the
Congressional Review Act generally
provides that the rule may not take
effect until at least 60 days following its
publication.

The Congressional Review Act defines
a “major rule” as any rule that the
Administrator of the Office of
Information and Regulatory Affairs of
the OMB finds has resulted in or is
likely to result in (A) an annual effect
on the economy of $100,000,000 or
more; (B) a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions, or (C) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.26

For the same reasons set forth above,
the Board is adopting the extension of
the temporary final rule without the
delayed effective date generally
prescribed under the Congressional
Review Act. The delayed effective date
required by the Congressional Review
Act does not apply to any rule for which
an agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the rule
issued) that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest.2” In
light of current market uncertainty, the
Board believes that delaying the
effective date of the extension of the

245 U.S.C. 553(d).
255 U.S.C. 801-808.
265 U.S.C. 804(2).
275 U.S.C. 808.
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temporary final rule would be contrary
to the public interest for the same
reasons discussed above.

As required by the Congressional
Review Act, the Board will submit the
final rule and other appropriate reports
to Congress and the Government
Accountability Office for review.

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3501 et seq.) requires
that the Office of Management and
Budget (OMB) approve all collections of
information by a Federal agency from
the public before they can be
implemented. Respondents are not
required to respond to any collection of
information unless it displays a valid
OMB control number.

In accordance with the PRA, the
information collection requirements
included in this temporary final rule
extension have been submitted to OMB
for approval under control numbers
3133-0141, 3133-0127 and 3133-0040.

D. Executive Order 13132, on
Federalism

Executive Order 13132 28 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. The NCUA, an
independent regulatory agency, as
defined in 44 U.S.C. 3502(5), voluntarily
complies with the Executive order to
adhere to fundamental federalism
principles. The extension of the
temporary final rule will not have
substantial direct effects on the states,
on the relationship between the
National Government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. The Board has
therefore determined that this rule does
not constitute a policy that has
federalism implications for purposes of
the Executive order.

E. Assessment of Federal Regulations
and Policies on Families

The NCUA has determined that the
extension of the temporary final rule
will not affect family well-being within
the meaning of Section 654 of the
Treasury and General Government
Appropriations Act, 1999.29

F. Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
generally requires that when an agency
issues a proposed rule or a final rule
pursuant to the APA or another law, the

28 Executive Order 13132 on Federalism, was
signed by former President Clinton on August 4,
1999, and subsequently published in the Federal
Register on August 10, 1999 (64 FR 43255).

29 Public Law 105-277, 112 Stat. 2681 (1998).

agency must prepare a regulatory
flexibility analysis that meets the
requirements of the RFA and publish
such analysis in the Federal Register.
Specifically, the RFA normally requires
agencies to describe the impact of a
rulemaking on small entities by
providing a regulatory impact analysis.
For purposes of the RFA, the Board
considers credit unions with assets less
than $100 million to be small entities.
As discussed previously, consistent
with the APA, the Board has determined
for good cause that general notice and
opportunity for public comment is
unnecessary, and therefore the Board is
not issuing a notice of proposed
rulemaking. Rules that are exempt from
notice and comment procedures are also
exempt from the RFA requirements,
including conducting a regulatory
flexibility analysis, when among other
things the agency for good cause finds
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest. Accordingly, the
Board has concluded that the RFA’s
requirements relating to initial and final
regulatory flexibility analysis do not

apply.
List of Subjects in 12 CFR Part 701

Aged, Civil rights, Credit, Credit
unions, Fair housing, Individuals with
disabilities, Insurance, Mortgages,
Reporting and recordkeeping
requirements.

By the NCUA Board, this 17th day of
December 2020.

Melane Conyers-Ausbrooks,
Secretary of the Board.

For the reasons discussed in the
preamble, the Board amends 12 CFR
part 701 as follows:

PART 701—ORGANIZATION AND
OPERATION OF CREDIT UNIONS

m 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761a, 1761b, 1766, 1767,
1782, 1784, 1785, 1786, 1787, 1788, 1789.
Section 701.6 is also authorized by 15 U.S.C.
3717. Section 701.31 is also authorized by 15
U.S.C. 1601 et seq.; 42 U.S.C. 1981 and 3601—
3610. Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

§701.22 [Amended]

m 2.In §701.22(e), remove the date
“December 31, 2020” and add in its
place the date “December 31, 2021”.

§701.23 [Amended]
m 3.In § 701.23(i) introductory text,
remove the date “December 31, 2020

and add in its place the date ‘“December
31, 2021”.

§701.36 [Amended]

m 4.In §701.36(c)(3), remove the date
“December 31, 2020” and add in its
place the date “December 31, 2021”.
[FR Doc. 2020-28279 Filed 12-21-20; 8:45 am|]
BILLING CODE 7535-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1003

Home Mortgage Disclosure
(Regulation C) Adjustment to Asset-
Size Exemption Threshold

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official
interpretation.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
amending the official commentary that
interprets the requirements of the
Bureau’s Regulation C (Home Mortgage
Disclosure) to reflect the asset-size
exemption threshold for banks, savings
associations, and credit unions based on
the annual percentage change in the
average of the Consumer Price Index for
Urban Wage Earners and Clerical
Workers (CPI-W). Based on the 1.3
percent increase in the average of the
CPI-W for the 12-month period ending
in November 2020, the exemption
threshold is adjusted to $48 million
from $47 million. Therefore, banks,
savings associations, and credit unions
with assets of $48 million or less as of
December 31, 2020, are exempt from
collecting data in 2021.

DATES: This rule is effective on January
1, 2021.

FOR FURTHER INFORMATION CONTACT:
Willie Williams, Paralegal Specialist;
Rachel Ross, Attorney-Advisor; Office of
Regulations, at (202) 435-7700. If you
require this document in an alternative
electronic format, please contact CFPB_
Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION: The
Bureau is amending Regulation C,
which implements the HMDA asset
thresholds, to establish the asset-sized
exemption threshold for depository
financial institution for 2021. The asset
threshold will be $48 million for 2021.

I. Background

The Home Mortgage Disclosure Act of
1975 (HMDA) * requires most mortgage
lenders located in metropolitan areas to
collect data about their housing related
lending activity. Annually, lenders must

112 U.S.C. 2801-2810.
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report their data to the appropriate
Federal agencies and make the data
available to the public. The Bureau’s
Regulation C2 implements HMDA.

Prior to 1997, HMDA exempted
certain depository institutions as
defined in HMDA (i.e., banks, savings
associations, and credit unions) with
assets totaling $10 million or less as of
the preceding year-end. In 1996, HMDA
was amended to expand the asset-size
exemption for these depository
institutions.? The amendment increased
the dollar amount of the asset-size
exemption threshold by requiring a one-
time adjustment of the $10 million
figure based on the percentage by which
the CPI-W for 1996 exceeded the CPI-
W for 1975, and it provided for annual
adjustments thereafter based on the
annual percentage increase in the CPI-
W, rounded to the nearest multiple of $1
million.

The definition of “financial
institution” in § 1003.2(g) provides that
the Bureau will adjust the asset
threshold based on the year-to-year
change in the average of the CPI-W, not
seasonally adjusted, for each 12-month
period ending in November, rounded to
the nearest $1 million. For 2020, the
threshold was $47 million. During the
12-month period ending in November
2020, the average of the CPI-W
increased by 1.3 percent. As a result, the
exemption threshold is increased to $48
million for 2021. Thus, banks, savings
associations, and credit unions with
assets of $48 million or less as of
December 31, 2020, are exempt from
collecting data in 2021. An institution’s
exemption from collecting data in 2021
does not affect its responsibility to
report data it was required to collect in
2020.

II. Procedural Requirements

A. Administrative Procedure Act

Under the Administrative Procedure
Act (APA), notice and opportunity for
public comment are not required if the
Bureau finds that notice and public
comment are impracticable,
unnecessary, or contrary to the public
interest.# Pursuant to this final rule,
comment 2(g)-2 in Regulation C,
supplement I, is amended to update the
exemption threshold. The amendment
in this final rule is technical and non-
discretionary, and it merely applies the
formula established by Regulation C for
determining any adjustments to the
exemption threshold. For these reasons,
the Bureau has determined that
publishing a notice of proposed

212 CFR part 1003.
312 U.S.C. 2808(b).
45 U.S.C. 553(b)(B).

rulemaking and providing opportunity
for public comment are unnecessary.
Therefore, the amendment is adopted in
final form.

Section 553(d) of the APA generally
requires publication of a final rule not
less than 30 days before its effective
date, except (1) a substantive rule which
grants or recognizes an exemption or
relieves a restriction; (2) interpretive
rules and statements of policy; or (3) as
otherwise provided by the agency for
good cause found and published with
the rule.5 At a minimum, the Bureau
believes the amendments fall under the
third exception to section 553(d). The
Bureau finds that there is good cause to
make the amendments effective on
January 1, 2021. The amendment in this
final rule is technical and non-
discretionary, and it applies the method
previously established in the agency’s
regulations for determining adjustments
to the threshold.

B. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis.®

C. Paperwork Reduction Act

The Bureau has determined that this
final rule does not impose any new or
revise any existing recordkeeping,
reporting, or disclosure requirements on
covered entities or members of the
public that would be collections of
information requiring approval by the
Office of Management and Budget under
the Paperwork Reduction Act.?

D. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Bureau
will submit a report containing this rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the United
States prior to the rule taking effect. The
Office of Information and Regulatory
Affairs (OIRA) has designated this rule
as not a “major rule” as defined by 5
U.S.C. 804(2).

III. Signing Authority

The Acting Associate Director for
Research, Markets and Regulations, Dan
S. Sokolov, having reviewed and
approved this document, is delegating
the authority to electronically sign this
document to Grace Feola, a Bureau

55 U.S.C. 553(d).
65 U.S.C. 603(a), 604(a).
744 U.S.C. 3501-3521.

Federal Register Liaison, for purposes of
publication in the Federal Register.

List of Subjects in 12 CFR Part 1003

Banks, banking, Credit unions,
Mortgages, National banks, Reporting
and recordkeeping requirements,
Savings associations.

Authority and Issuance

For the reasons set forth above, the
Bureau amends Regulation C, 12 CFR
part 1003, as set forth below:

PART 1003—HOME MORTGAGE
DISCLOSURE (REGULATION C)

m 1. The authority citation for part 1003
continues to read as follows:

Authority: 12 U.S.C. 2803, 2804, 2805,
5512, 5581.

m 2. In supplement I to part 1003, under
Section 1003.2—Definitions, 2(g)
Financial Institution is revised to read
as follows:

Supplement I to Part 1003—Official
Interpretations

* * * * *

Section 1003.2—Definitions

* * * * *

2(g) Financial Institution

1. Preceding calendar year and
preceding December 31. The definition
of financial institution refers both to the
preceding calendar year and the
preceding December 31. These terms
refer to the calendar year and the
December 31 preceding the current
calendar year. For example, in 2021, the
preceding calendar year is 2020, and the
preceding December 31 is December 31,
2020. Accordingly, in 2021, Financial
Institution A satisfies the asset-size
threshold described in § 1003.2(g)(1)(i)
if its assets exceeded the threshold
specified in comment 2(g)-2 on
December 31, 2020. Likewise, in 2021,
Financial Institution A does not meet
the loan-volume test described in
§1003.2(g)(1)(v)(A) if it originated fewer
than 100 closed-end mortgage loans
during either 2019 or 2020.

2. Adjustment of exemption threshold
for banks, savings associations, and
credit unions. For data collection in
2021, the asset-size exemption threshold
is $48 million. Banks, savings
associations, and credit unions with
assets at or below $48 million as of
December 31, 2020, are exempt from
collecting data for 2021.

3. Merger or acquisition—coverage of
surviving or newly formed institution.
After a merger or acquisition, the
surviving or newly formed institution is
a financial institution under § 1003.2(g)
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if it, considering the combined assets,
location, and lending activity of the
surviving or newly formed institution
and the merged or acquired institutions
or acquired branches, satisfies the
criteria included in § 1003.2(g). For
example, A and B merge. The surviving
or newly formed institution meets the
loan threshold described in
§1003.2(g)(1)(v)(B) if the surviving or
newly formed institution, A, and B
originated a combined total of at least
500 open-end lines of credit in each of
the two preceding calendar years.
Likewise, the surviving or newly formed
institution meets the asset-size
threshold in § 1003.2(g)(1)(i) if its assets
and the combined assets of A and B on
December 31 of the preceding calendar
year exceeded the threshold described
in §1003.2(g)(1)(i). Comment 2(g)-4
discusses a financial institution’s
responsibilities during the calendar year
of a merger.

4. Merger or acquisition—coverage for
calendar year of merger or acquisition.
The scenarios described below illustrate
a financial institution’s responsibilities
for the calendar year of a merger or
acquisition. For purposes of these
illustrations, a “covered institution”
means a financial institution, as defined
in §1003.2(g), that is not exempt from
reporting under § 1003.3(a), and “an
institution that is not covered”” means
either an institution that is not a
financial institution, as defined in
§1003.2(g), or an institution that is
exempt from reporting under
§1003.3(a).

i. Two institutions that are not
covered merge. The surviving or newly
formed institution meets all of the
requirements necessary to be a covered
institution. No data collection is
required for the calendar year of the
merger (even though the merger creates
an institution that meets all of the
requirements necessary to be a covered
institution). When a branch office of an
institution that is not covered is
acquired by another institution that is
not covered, and the acquisition results
in a covered institution, no data
collection is required for the calendar
year of the acquisition.

ii. A covered institution and an
institution that is not covered merge.
The covered institution is the surviving
institution, or a new covered institution
is formed. For the calendar year of the
merger, data collection is required for
covered loans and applications handled
in the offices of the merged institution
that was previously covered and is
optional for covered loans and
applications handled in offices of the
merged institution that was previously
not covered. When a covered institution

acquires a branch office of an institution
that is not covered, data collection is
optional for covered loans and
applications handled by the acquired
branch office for the calendar year of the
acquisition.

iii. A covered institution and an
institution that is not covered merge.
The institution that is not covered is the
surviving institution, or a new
institution that is not covered is formed.
For the calendar year of the merger, data
collection is required for covered loans
and applications handled in offices of
the previously covered institution that
took place prior to the merger. After the
merger date, data collection is optional
for covered loans and applications
handled in the offices of the institution
that was previously covered. When an
institution remains not covered after
acquiring a branch office of a covered
institution, data collection is required
for transactions of the acquired branch
office that take place prior to the
acquisition. Data collection by the
acquired branch office is optional for
transactions taking place in the
remainder of the calendar year after the
acquisition.

iv. Two covered institutions merge.
The surviving or newly formed
institution is a covered institution. Data
collection is required for the entire
calendar year of the merger. The
surviving or newly formed institution
files either a consolidated submission or
separate submissions for that calendar
year. When a covered institution
acquires a branch office of a covered
institution, data collection is required
for the entire calendar year of the
merger. Data for the acquired branch
office may be submitted by either
institution.

5. Originations. Whether an
institution is a financial institution
depends in part on whether the
institution originated at least 100
closed-end mortgage loans in each of the
two preceding calendar years or at least
500 open-end lines of credit in each of
the two preceding calendar years.
Comments 4(a)-2 through —4 discuss
whether activities with respect to a
particular closed-end mortgage loan or
open-end line of credit constitute an
origination for purposes of § 1003.2(g).

6. Branches of foreign banks—treated
as banks. A Federal branch or a State-
licensed or insured branch of a foreign
bank that meets the definition of a
“bank” under section 3(a)(1) of the
Federal Deposit Insurance Act (12
U.S.C. 1813(a)) is a bank for the
purposes of § 1003.2(g).

7. Branches and offices of foreign
banks and other entities—treated as
nondepository financial institutions. A

Federal agency, State-licensed agency,
State-licensed uninsured branch of a
foreign bank, commercial lending
company owned or controlled by a
foreign bank, or entity operating under
section 25 or 25A of the Federal Reserve
Act, 12 U.S.C. 601 and 611 (Edge Act
and agreement corporations) may not
meet the definition of “bank” under the
Federal Deposit Insurance Act and may
thereby fail to satisfy the definition of a
depository financial institution under
§1003.2(g)(1). An entity is nonetheless
a financial institution if it meets the
definition of nondepository financial
institution under § 1003.2(g)(2).

* * * * *

Dated: December 17, 2020.
Grace Feola,

Federal Register Liaison, Bureau of Consumer
Financial Protection.

[FR Doc. 2020-28230 Filed 12-21-20; 8:45 am]
BILLING CODE 4810-AM-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1026

Truth in Lending Act (Regulation Z)
Adjustment to Asset-Size Exemption
Threshold

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official
interpretation.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
amending the official commentary that
interprets the requirements of the
Bureau’s Regulation Z (Truth in
Lending) to reflect a change in the asset-
size threshold for certain creditors to
qualify for an exemption to the
requirement to establish an escrow
account for a higher-priced mortgage
loan. This amendment is based on the
annual percentage change in the average
of the Consumer Price Index for Urban
Wage Earners and Clerical Workers
(CPI-W). Based on the 1.3 percent
increase in the average of the CPI-W for
the 12-month period ending in
November 2020, the exemption
threshold is adjusted to $2.230 billion
from $2.202 billion. Therefore, creditors
with assets of less than $2.230 billion
(including assets of certain affiliates) as
of December 31, 2020, are exempt, if
other requirements of Regulation Z also
are met, from establishing escrow
accounts for higher-priced mortgage
loans in 2021.

DATES: This rule is effective on January
1, 2021.
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FOR FURTHER INFORMATION CONTACT:
Willie Williams, Paralegal Specialist;
Rachel Ross, Attorney-Advisor, Office of
Regulations, at (202) 435-7700. If you
require this document in an alternative
electronic format, please contact CFPB_
Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 129D of the Truth in Lending
Act (TILA) contains a general
requirement that an escrow account be
established by a creditor to pay for
property taxes and insurance premiums
for certain first-lien higher-priced
mortgage loan transactions. TILA
section 129D also generally permits an
exemption from the higher-priced
mortgage loan escrow requirement for a
creditor that meets certain requirements,
including any asset-size threshold the
Bureau may establish.

In the 2013 Escrows Final Rule,? the
Bureau established such an asset-size
threshold of $2 billion, which would
adjust automatically each year, based on
the year-to-year change in the average of
the CPI-W for each 12-month period
ending in November, with rounding to
the nearest million dollars.2 In 2015, the
Bureau revised the asset-size threshold
for small creditors and how it applies.
The Bureau included in the calculation
of the asset-size threshold the assets of
the creditor’s affiliates that regularly
extended covered transactions secured
by first liens during the applicable
period and added a grace period to
allow an otherwise eligible creditor that
exceeded the asset limit in the
preceding calendar year (but not in the
calendar year before the preceding year)
to continue to operate as a small
creditor with respect to transactions
with applications received before April
1 of the current calendar year.? For
2020, the threshold was $2.202 billion.

During the 12-month period ending in
November 2020, the average of the CPI-
W increased by 1.3 percent. As a result,
the exemption threshold is increased to
$2.230 billion for 2021. Thus, if the
creditor’s assets together with the assets
of its affiliates that regularly extended
first-lien covered transactions during

178 FR 4726 (Jan. 22, 2013).

2 See 12 CFR 1026.35(b)(2)(iii)(C).

3 See 80 FR 59943, 59951 (Oct. 2, 2015). The
Bureau also issued an interim final rule in March
2016 to revise certain provisions in Regulation Z to
effectuate the Helping Expand Lending Practices in
Rural Communities Act’s amendments to TILA
(Pub. L. 114-94, section 89003, 129 Stat. 1312,
1800-01 (2015)). The rule broadened the cohort of
creditors that may be eligible under TILA for the
special provisions allowing origination of balloon-
payment qualified mortgages and balloon-payment
high-cost mortgages, as well as for the escrow
exemption. See 81 FR 16074 (Mar. 25, 2016).

calendar year 2020 are less than $2.230
billion on December 31, 2020, and it
meets the other requirements of
§1026.35(b)(2)(iii), it will be exempt
from the escrow-accounts requirement
for higher-priced mortgage loans in 2021
and will also be exempt from the
escrow-accounts requirement for higher-
priced mortgage loans for purposes of
any loan consummated in 2022 with
applications received before April 1,
2022. The adjustment to the escrows
asset-size exemption threshold will also
increase the threshold for small-creditor
portfolio and balloon-payment qualified
mortgages under Regulation Z. The
requirements for small-creditor portfolio
qualified mortgages at
§1026.43(e)(5)(1)(D) reference the asset
threshold in § 1026.35(b)(2)(iii)(C).
Likewise, the requirements for balloon-
payment qualified mortgages at
§1026.43(f)(1)(vi) reference the asset
threshold in § 1026.35(b)(2)(iii)(C).
Under § 1026.32(d)(1)(ii)(C), balloon-
payment qualified mortgages that satisfy
all applicable criteria in
§1026.43(f)(1)(i) through (vi) and (f)(2),
including being made by creditors that
have (together with certain affiliates)
total assets below the threshold in
§1026.35(b)(2)(iii)(C), are also excepted
from the prohibition on balloon
payments for high-cost mortgages.

II. Procedural Requirements

A. Administrative Procedure Act

Under the Administrative Procedure
Act (APA), notice and opportunity for
public comment are not required if the
Bureau finds that notice and public
comment are impracticable,
unnecessary, or contrary to the public
interest. 5 U.S.C. 553(b)(B). Pursuant to
this final rule, comment 35(b)(2)(iii)—1
in Regulation Z is amended to update
the exemption threshold. The
amendment in this final rule is
technical and merely applies the
formula previously established in
Regulation Z for determining any
adjustments to the exemption threshold.
For these reasons, the Bureau has
determined that publishing a notice of
proposed rulemaking and providing
opportunity for public comment are
unnecessary. Therefore, the amendment
is adopted in final form.

Section 553(d) of the APA generally
requires publication of a final rule not
less than 30 days before its effective
date, except (1) a substantive rule which
grants or recognizes an exemption or
relieves a restriction; (2) interpretive
rules and statements of policy; or (3) as
otherwise provided by the agency for
good cause found and published with
the rule. 5 U.S.C. 553(d). At a minimum,

the Bureau believes the amendments fall
under the third exception to section
553(d). The Bureau finds that there is
good cause to make the amendments
effective on January 1, 2020. The
amendment in this final rule is
technical and non-discretionary, and it
applies the method previously
established in the agency’s regulations
for automatic adjustments to the

threshold.
B. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis.4

C. Paperwork Reduction Act

The Bureau has determined that this
final rule does not impose any new or
revise any existing recordkeeping,
reporting, or disclosure requirements on
covered entities or members of the
public that would be collections of
information requiring approval by the
Office of Management and Budget under
the Paperwork Reduction Act.5

D. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Bureau
will submit a report containing this rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the United
States prior to the rule taking effect. The
Office of Information and Regulatory
Affairs (OIRA) has designated this rule
as not a “major rule”” as defined by 5
U.S.C. 804(2).

IIIL. Signing Authority

The Acting Associate Director for
Research, Markets and Regulations, Dan
S. Sokolov, having reviewed and
approved this document, is delegating
the authority to electronically sign this
document to Grace Feola, a Bureau
Federal Register Liaison, for purposes of
publication in the Federal Register.

List of Subjects in 12 CFR Part 1026

Advertising, Banks, banking,
Consumer protection, Credit, Credit
unions, Mortgages, National banks,
Reporting and recordkeeping
requirements, Savings associations,
Truth in lending.

Authority and Issuance

For the reasons set forth above, the
Bureau amends Regulation Z, 12 CFR
part 1026, as set forth below:

45 U.S.C. 603(a), 604(a).
544 U.S.C. 3501-3521.
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PART 1026—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 1026
continues to read as follows:

Authority: 12 U.S.C. 2601, 26032605,
2607, 2609, 2617, 3353, 5511, 5512, 5532,
5581; 15 U.S.C. 1601 ET SEQ.

m 2. In supplement I to part 1026, under
Section 1026.35—Requirements for
Higher-Priced Mortgage Loans, 35(b)(2)
Exemptions, Paragraph 35(b)(2)(iii) is
revised to read as follows:

Supplement I to Part 1026—Official
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 1026.35—Requirements for
Higher-Priced Mortgage Loans

* * * * *
35(b)(2) Exemptions
* * * * *

Paragraph 35(b)(2)(iii)

1. Requirements for exemption. Under
§1026.35(b)(2)(iii), except as provided
in § 1026.35(b)(2)(v), a creditor need not
establish an escrow account for taxes
and insurance for a higher-priced
mortgage loan, provided the following
four conditions are satisfied when the
higher-priced mortgage loan is
consummated:

i. During the preceding calendar year,
or during either of the two preceding
calendar years if the application for the
loan was received before April 1 of the
current calendar year, a creditor
extended a first-lien covered
transaction, as defined in
§1026.43(b)(1), secured by a property
located in an area that is either “rural”
or “underserved,” as set forth in
§1026.35(b)(2)(iv).

A. In general, whether the rural-or-
underserved test is satisfied depends on
the creditor’s activity during the
preceding calendar year. However, if the
application for the loan in question was
received before April 1 of the current
calendar year, the creditor may instead
meet the rural-or-underserved test based
on its activity during the next-to-last
calendar year. This provides creditors
with a grace period if their activity
meets the rural-or-underserved test (in
§1026.35(b)(2)(iii)(A)) in one calendar
year but fails to meet it in the next
calendar year.

B. A creditor meets the rural-or-
underserved test for any higher-priced
mortgage loan consummated during a

calendar year if it extended a first-lien
covered transaction in the preceding
calendar year secured by a property
located in a rural-or-underserved area. If
the creditor does not meet the rural-or-
underserved test in the preceding
calendar year, the creditor meets this
condition for a higher-priced mortgage
loan consummated during the current
calendar year only if the application for
the loan was received before April 1 of
the current calendar year and the
creditor extended a first-lien covered
transaction during the next-to-last
calendar year that is secured by a
property located in a rural or
underserved area. The following
examples are illustrative:

1. Assume that a creditor extended
during 2016 a first-lien covered
transaction that is secured by a property
located in a rural or underserved area.
Because the creditor extended a first-
lien covered transaction during 2016
that is secured by a property located in
a rural or underserved area, the creditor
can meet this condition for exemption
for any higher-priced mortgage loan
consummated during 2017.

2. Assume that a creditor did not
extend during 2016 a first-lien covered
transaction secured by a property that is
located in a rural or underserved area.
Assume further that the same creditor
extended during 2015 a first-lien
covered transaction that is located in a
rural or underserved area. Assume
further that the creditor consummates a
higher-priced mortgage loan in 2017 for
which the application was received in
November 2017. Because the creditor
did not extend during 2016 a first-lien
covered transaction secured by a
property that is located in a rural or
underserved area, and the application
was received on or after April 1, 2017,
the creditor does not meet this
condition for exemption. However,
assume instead that the creditor
consummates a higher-priced mortgage
loan in 2017 based on an application
received in February 2017. The creditor
meets this condition for exemption for
this loan because the application was
received before April 1, 2017, and the
creditor extended during 2015 a first-
lien covered transaction that is located
in a rural or underserved area.

ii. The creditor and its affiliates
together extended no more than 2,000
covered transactions, as defined in
§1026.43(b)(1), secured by first liens,
that were sold, assigned, or otherwise
transferred by the creditor or its
affiliates to another person, or that were
subject at the time of consummation to
a commitment to be acquired by another
person, during the preceding calendar
year or during either of the two

preceding calendar years if the
application for the loan was received
before April 1 of the current calendar
year. For purposes of
§1026.35(b)(2)(iii)(B), a transfer of a
first-lien covered transaction to
“another person” includes a transfer by
a creditor to its affiliate.

A. In general, whether this condition
is satisfied depends on the creditor’s
activity during the preceding calendar
year. However, if the application for the
loan in question is received before April
1 of the current calendar year, the
creditor may instead meet this condition
based on activity during the next-to-last
calendar year. This provides creditors
with a grace period if their activity falls
at or below the threshold in one
calendar year but exceeds it in the next
calendar year.

B. For example, assume that in 2015
a creditor and its affiliates together
extended 1,500 loans that were sold,
assigned, or otherwise transferred by the
creditor or its affiliates to another
person, or that were subject at the time
of consummation to a commitment to be
acquired by another person, and 2,500
such loans in 2016. Because the 2016
transaction activity exceeds the
threshold but the 2015 transaction
activity does not, the creditor satisfies
this condition for exemption for a
higher-priced mortgage loan
consummated during 2017 if the
creditor received the application for the
loan before April 1, 2017, but does not
satisfy this condition for a higher-priced
mortgage loan consummated during
2017 if the application for the loan was
received on or after April 1, 2017.

C. For purposes of
§1026.35(b)(2)(iii)(B), extensions of
first-lien covered transactions, during
the applicable time period, by all of a
creditor’s affiliates, as “affiliate” is
defined in § 1026.32(b)(5), are counted
toward the threshold in this section.
Under the Bank Holding Company Act,
a company has control over a bank or
another company if it directly or
indirectly or acting through one or more
persons owns, controls, or has power to
vote 25 per centum or more of any class
of voting securities of the bank or
company; it controls in any manner the
election of a majority of the directors or
trustees of the bank or company; or the
Federal Reserve Board determines, after
notice and opportunity for hearing, that
the company directly or indirectly
exercises a controlling influence over
the management or policies of the bank
or company. 12 U.S.C. 1841(a)(2).

iii. As of the end of the preceding
calendar year, or as of the end of either
of the two preceding calendar years if
the application for the loan was
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received before April 1 of the current
calendar year, the creditor and its
affiliates that regularly extended
covered transactions secured by first
liens, together, had total assets that are
less than the applicable annual asset
threshold.

A. For purposes of
§1026.35(b)(2)(iii)(C), in addition to the
creditor’s assets, only the assets of a
creditor’s “affiliate” (as defined by
§1026.32(b)(5)) that regularly extended
covered transactions (as defined by
§1026.43(b)(1)) secured by first liens,
are counted toward the applicable
annual asset threshold. See comment
35(b)(2)(iii)-1.1i.C for discussion of
definition of ““affiliate.”

B. Only the assets of a creditor’s
affiliate that regularly extended first-lien
covered transactions during the
applicable period are included in
calculating the creditor’s assets. The
meaning of “regularly extended” is
based on the number of times a person
extends consumer credit for purposes of
the definition of “creditor” in
§1026.2(a)(17). Because covered
transactions are ‘‘transactions secured
by a dwelling,” consistent with
§1026.2(a)(17)(v), an affiliate regularly
extended covered transactions if it
extended more than five covered
transactions in a calendar year. Also
consistent with §1026.2(a)(17)(v),
because a covered transaction may be a
high-cost mortgage subject to § 1026.32,
an affiliate regularly extends covered
transactions if, in any 12-month period,
it extends more than one covered
transaction that is subject to the
requirements of § 1026.32 or one or
more such transactions through a
mortgage broker. Thus, if a creditor’s
affiliate regularly extended first-lien
covered transactions during the
preceding calendar year, the creditor’s
assets as of the end of the preceding
calendar year, for purposes of the asset
limit, take into account the assets of that
affiliate. If the creditor, together with its
affiliates that regularly extended first-
lien covered transactions, exceeded the
asset limit in the preceding calendar
year—to be eligible to operate as a small
creditor for transactions with
applications received before April 1 of
the current calendar year—the assets of
the creditor’s affiliates that regularly
extended covered transactions in the
year before the preceding calendar year
are included in calculating the creditor’s
assets.

C. If multiple creditors share
ownership of a company that regularly
extended first-lien covered transactions,
the assets of the company count toward
the asset limit for a co-owner creditor if
the company is an “affiliate,” as defined

in §1026.32(b)(5), of the co-owner
creditor. Assuming the company is not
an affiliate of the co-owner creditor by
virtue of any other aspect of the
definition (such as by the company and
co-owner creditor being under common
control), the company’s assets are
included toward the asset limit of the
co-owner creditor only if the company
is controlled by the co-owner creditor,
““as set forth in the Bank Holding
Company Act.” If the co-owner creditor
and the company are affiliates (by virtue
of any aspect of the definition), the co-
owner creditor counts all of the
company’s assets toward the asset limit,
regardless of the co-owner creditor’s
ownership share. Further, because the
co-owner and the company are mutual
affiliates the company also would count
all of the co-owner’s assets towards its
own asset limit. See comment
35(b)(2)(iii)-1.ii.C for discussion of the
definition of “affiliate.”

D. A creditor satisfies the criterion in
§1026.35(b)(2)(iii)(C) for purposes of
any higher-priced mortgage loan
consummated during 2016, for example,
if the creditor (together with its affiliates
that regularly extended first-lien
covered transactions) had total assets of
less than the applicable asset threshold
on December 31, 2015. A creditor that
(together with its affiliates that regularly
extended first-lien covered transactions)
did not meet the applicable asset
threshold on December 31, 2015
satisfies this criterion for a higher-
priced mortgage loan consummated
during 2016 if the application for the
loan was received before April 1, 2016
and the creditor (together with its
affiliates that regularly extended first-
lien covered transactions) had total
assets of less than the applicable asset
threshold on December 31, 2014.

E. Under § 1026.35(b)(2)(iii)(C), the
$2,000,000,000 asset threshold adjusts
automatically each year based on the
year-to-year change in the average of the
Consumer Price Index for Urban Wage
Earners and Clerical Workers, not
seasonally adjusted, for each 12-month
period ending in November, with
rounding to the nearest million dollars.
The Bureau will publish notice of the
asset threshold each year by amending
this comment. For calendar year 2021,
the asset threshold is $2,230,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2019 has total assets of
less than $2,230,000,000 on December
31, 2020, satisfies this criterion for
purposes of any loan consummated in
2021 and for purposes of any loan
consummated in 2022 for which the

application was received before April 1,
2022. For historical purposes:

1. For calendar year 2013, the asset
threshold was $2,000,000,000. Creditors
that had total assets of less than
$2,000,000,000 on December 31, 2012,
satisfied this criterion for purposes of
the exemption during 2013.

2. For calendar year 2014, the asset
threshold was $2,028,000,000. Creditors
that had total assets of less than
$2,028,000,000 on December 31, 2013,
satisfied this criterion for purposes of
the exemption during 2014.

3. For calendar year 2015, the asset
threshold was $2,060,000,000. Creditors
that had total assets of less than
$2,060,000,000 on December 31, 2014,
satisfied this criterion for purposes of
any loan consummated in 2015 and, if
the creditor’s assets together with the
assets of its affiliates that regularly
extended first-lien covered transactions
during calendar year 2014 were less
than that amount, for purposes of any
loan consummated in 2016 for which
the application was received before
April 1, 2016.

4. For calendar year 2016, the asset
threshold was $2,052,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2015 had total assets of
less than $2,052,000,000 on December
31, 2015, satisfied this criterion for
purposes of any loan consummated in
2016 and for purposes of any loan
consummated in 2017 for which the
application was received before April 1,
2017.

5. For calendar year 2017, the asset
threshold was $2,069,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2016 had total assets of
less than $2,069,000,000 on December
31, 2016, satisfied this criterion for
purposes of any loan consummated in
2017 and for purposes of any loan
consummated in 2018 for which the
application was received before April 1,
2018.

6. For calendar year 2018, the asset
threshold was $2,112,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2017 had total assets of
less than $2,112,000,000 on December
31, 2017, satisfied this criterion for
purposes of any loan consummated in
2018 and for purposes of any loan
consummated in 2019 for which the
application was received before April 1,
2019.

7. For calendar year 2019, the asset
threshold was $2,167,000,000. A
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creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2018 had total assets of
less than $2,167,000,000 on December
31, 2018, satisfied this criterion for
purposes of any loan consummated in
2019 and for purposes of any loan
consummated in 2020 for which the
application was received before April 1,
2020.

8. For calendar year 2020, the asset
threshold was $2,202,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2019 had total assets of
less than $2,202,000,000 on December
31, 2019, satisfied this criterion for
purposes of any loan consummated in
2020 and for purposes of any loan
consummated in 2010 for which the
application was received before April 1,
2021.

iv. The creditor and its affiliates do
not maintain an escrow account for any
mortgage transaction being serviced by
the creditor or its affiliate at the time the
transaction is consummated, except as
provided in § 1026.35(b)(2)(iii)(D)(1)
and (2). Thus, the exemption applies,
provided the other conditions of
§1026.35(b)(2)(iii) are satisfied, even if
the creditor previously maintained
escrow accounts for mortgage loans,
provided it no longer maintains any
such accounts except as provided in
§1026.35(b)(2)(ii1)(D)(1) and (2). Once a
creditor or its affiliate begins escrowing
for loans currently serviced other than
those addressed in
§1026.35(b)(2)(iii)(D)(1) and (2),
however, the creditor and its affiliate
become ineligible for the exemption in
§1026.35(b)(2)(iii) on higher-priced
mortgage loans they make while such
escrowing continues. Thus, as long as a
creditor (or its affiliate) services and
maintains escrow accounts for any
mortgage loans, other than as provided
in § 1026.35(b)(2)(iii)(D)(1) and (2), the
creditor will not be eligible for the
exemption for any higher-priced
mortgage loan it may make. For
purposes of § 1026.35(b)(2)(iii), a
creditor or its affiliate ‘““‘maintains” an
escrow account only if it services a
mortgage loan for which an escrow
account has been established at least
through the due date of the second
periodic payment under the terms of the
legal obligation.

* * * * *

Dated: December 17, 2020.
Grace Feola,

Federal Register Liaison, Bureau of Consumer
Financial Protection.

[FR Doc. 202028231 Filed 12—21-20; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 27

[Docket No. FAA—-2020-1102; Notice No. 27—
052-SC]

Special Conditions: Garmin
International, Inc., Bell Textron Canada
Limited Model 505 Helicopter, Visual
Flight Rules Autopilot and Stability
Augmentation System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments; correction.

SUMMARY: The FAA is correcting special
conditions, which published in the
Federal Register on December 11, 2020.
The special conditions issued for the
Bell Textron Canada Limited Model 505
helicopter did not include an effective
date. This correction adds an effective
date for the special conditions.

DATES: The effective date for the special
conditions published December 11,
2020, at 85 FR 79826, is December 22,
2020. Comments will continue to be
received until January 11, 2021.

ADDRESSES: Send comments identified
by Docket No. FAA-2020-1102 using
any of the following methods:

o Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

¢ Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: Except for Confidential
Business Information (CBI) as described
in the following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
it receives, without change, to http://

www.regulations.gov/, including any
personal information the commenter
provides. Using the search function of
the docket website, anyone can find and
read the electronic form of all comments
received into any FAA docket,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
abor union, etc.). DOT’s complete
Privacy Act Statement can be found in
the Federal Register published on April
11, 2000 (65 FR 19477—-19478).

Confidential Business Information:
CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to these special
conditions contain commercial or
financial information that is customarily
treated as private, that you actually treat
as private, and that is relevant or
responsive to these special conditions, it
is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of these special conditions. Submissions
containing CBI should be sent to Andy
Shaw, Continued Operational Safety
Section, AIR-682, Rotorcraft Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service, Federal
Aviation Administration, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222-5384. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Andy Shaw, Continued Operational
Safety Section, AIR-682, Rotorcraft
Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 10101 Hillwood Pkwy.,
Fort Worth, TX 76177; telephone (817)
222-5384; email Andy.Shaw@faa.gov.
SUPPLEMENTARY INFORMATION: On
December 11, 2020, the FAA issued
Special Conditions No. 27-052-SC,
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under Docket No. FAA-2020-1102.
Those special conditions were
published in the Federal Register on
December 11, 2020 (85 FR 79826).
Those special conditions pertain to the
Bell Textron Canada Limited Model 505
helicopter, as modified by Garmin
International, Inc., with the installation
of an autopilot and stability
augmentation system. The effective date
was inadvertently omitted from the final
special conditions. This correction
includes the effective date for those
special conditions. There are no
substantive changes to the document.

Issued in Fort Worth, Texas.
Jorge Castillo,

Manager, Rotorcraft Standards Branch, Policy
and Innovation Division, Aircraft
Certification Service.

[FR Doc. 2020-28325 Filed 12-18-20; 11:15 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 201215-0347]
RIN 0694—-AI37

Addition of Entities to the Entity List,
Revision of Entry on the Entity List,
and Removal of Entities From the
Entity List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) by adding seventy-seven entities,
under a total of seventy-eight entries, to
the Entity List. These seventy-seven
entities have been determined by the
U.S. Government to be acting contrary
to the national security or foreign policy
interests of the United States. These
entities will be listed on the Entity List
under the destinations of the People’s
Republic of China (China), Bulgaria,
France, Germany, Hong Kong, Italy,
Malta, Pakistan, Russia, and the United
Arab Emirates (U.A.E.). This rule also
revises one existing entry on the Entity
list under the destination of China and
one under the destination of Pakistan.
Finally, this rule removes a total of four
entities under the destinations of Israel
and the U.A.E. The removals are made
in connection with requests for removal
that BIS received pursuant to the EAR
and a review of information provided in
those requests.

DATES: This rule is effective December
18, 2020.

FOR FURTHER INFORMATION CONTACT:
Chair, End-User Review Committee,
Office of the Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482—5991, Fax: (202) 482—
3911, Email: ERC@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Entity List (supplement No. 4 to
part 744 of the Export Administration
Regulations (EAR)) identifies entities for
which there is reasonable cause to
believe, based on specific and
articulable facts, that the entities have
been involved, are involved, or pose a
significant risk of being or becoming
involved in activities contrary to the
national security or foreign policy
interests of the United States. The EAR
(15 CFR parts 730-774) impose
additional license requirements on, and
limit the availability of most license
exceptions for, exports, reexports, and
transfers (in-country) to listed entities.
The license review policy for each listed
entity is identified in the “License
review policy” column on the Entity
List, and the impact on the availability
of license exceptions is described in the
relevant Federal Register notice adding
entities to the Entity List. BIS places
entities on the Entity List pursuant to
part 744 (Control Policy: End-User and
End-Use Based) and part 746
(Embargoes and Other Special Controls)
of the EAR.

The End-User Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to
the Entity List. The ERC makes all
decisions to add an entry to the Entity
List by majority vote and all decisions
to remove or modify an entry by
unanimous vote.

ERC Entity List Decisions

Additions to the Entity List

Under § 744.11(b) (Criteria for
revising the Entity List) of the EAR,
entities for which there is reasonable
cause to believe, based on specific and
articulable facts, that the entities have
been involved, are involved, or pose a
significant risk of being or becoming
involved in activities that are contrary
to the national security or foreign policy
interests of the United States, and those
acting on behalf of such entities, may be
added to the Entity List. Paragraphs
(b)(1) through (5) of § 744.11 provide an

illustrative list of activities that could be
considered contrary to the national
security or foreign policy interests of the
United States.

This rule implements the decision of
the ERC to add seventy-seven entities,
under a total of seventy-eight entries, to
the Entity List; one of these entities is
being added under two entries. These
seventy-seven entities will be listed on
the Entity List under the following
destinations, as applicable, China,
Bulgaria, France, Germany, Hong Kong,
Italy, Malta, Pakistan, Russia, and the
U.A.E. The ERC made the decision to
add each of the seventy-seven entities
described below under the standard set
forth in § 744.11(b) of the EAR.

The ERC determined that the seventy-
seven subject entities are engaging in or
enabling activities contrary to U.S.
national security and foreign policy
interests, as follows:

Semiconductor Manufacturing
International Corporation Incorporated
(SMIC) is added to the Entity List as a
result of China’s military-civil fusion
(MCF) doctrine and evidence of
activities between SMIC and entities of
concern in the Chinese military
industrial complex. The Entity List
designation limits SMIC’s ability to
acquire certain U.S. technology by
requiring exporters, reexporters, and in-
country transferors of such technology
to apply for a license to sell to the
company. Items uniquely required to
produce semiconductors at advanced
technology nodes 10 nanometers or
below will be subject to a presumption
of denial to prevent such key enabling
technology from supporting China’s
military modernization efforts. This rule
adds SMIC and the following ten
entities related to SMIC: Semiconductor
Manufacturing International (Beijing)
Corporation; Semiconductor
Manufacturing International (Tianjin)
Corporation; Semiconductor
Manufacturing International (Shenzhen)
Corporation; SMIC Semiconductor
Manufacturing (Shanghai) Co., Ltd.;
SMIC Holdings Limited; Semiconductor
Manufacturing South China
Corporation; SMIC Northern Integrated
Circuit Manufacturing (Beijing) Co.,
Ltd.; SMIC Hong Kong International
Company Limited; S] Semiconductor;
and Ningbo Semiconductor
International Corporation (NSI).

The ERC determined to add the
entities AGCU Scientech; China
National Scientific Instruments and
Materials (CNSIM); DJI; and Kuang-Chi
Group for activities contrary to U.S.
foreign policy interests. Specifically,
these four entities have enabled wide-
scale human rights abuses within China
through abusive genetic collection and
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analysis or high-technology
surveillance, and/or facilitated the
export of items by China that aid
repressive regimes around the world,
contrary to U.S. foreign policy interests.

The ERC determined that China
Communications Construction
Company Ltd. has enabled China to
reclaim and militarize disputed outposts
in the South China Sea, which has been
detrimental to U.S. national security. In
particular, this entity has engaged in
reclaiming land at Mischief Reef, which
pursuant to a July 12, 2016, ruling by
the Hague-based Permanent Court of
Arbitration, was determined to be part
of the Philippine exclusive economic
zone and continental shelf. In addition,
the ERC determined that Chongging
Chuandong Shipbuilding Industry Co.,
Ltd.; CSSC Huangpu Wenchong
Shipbuilding Co., Ltd.; Guangxin
Shipbuilding and Heavy Industry Co.,
Ltd.; and Guangzhou Taicheng
Shipbuilding Industry Co., Ltd. are
involved in China’s efforts to assert its
unlawful maritime claims in the South
China Sea, as well as efforts to
intimidate and coerce other coastal
states from accessing and developing
offshore marine resources. As a result,
those entities are added to the Entity
List as well.

The ERC determined to add China
State Shipbuilding Corporation, Ltd.
(CSSC) 7th Research Academy, CSSC
12th Research Institute, CSSC 701st
Research Institute, CSSC 702nd
Research Institute, CSSC 703rd Research
Institute, CSSC 704th Research Institute,
CSSC 705th Research Institute, CSSC
707th Research Institute, CSSC 709th
Research Institute, CSSC 710th Research
Institute, CSSC 711th Research Institute,
CSSC 712th Research Institute, CSSC
713th Research Institute, CSSC 714th
Research Institute, CSSC 715th Research
Institute, CSSC 716th Research Institute,
CSSC 717th Research Institute, CSSC
718th Research Institute, CSSC 719th
Research Institute, CSSC 723rd Research
Institute, CSSC 724th Research Institute,
CSSC 725th Research Institute, CSSC
726th Research Institute, CSSC 750th
Test Center, and CSSC 760th Research
Institute to the Entity List for acquiring
and attempting to acquire U.S.-origin
items in support of programs for the
People’s Liberation Army. These
activities are contrary to national
security and foreign policy interests
under Section 744.11(b) of the EAR.

The ERC determined to add Beijing
Institute of Technology; Nanjing
University of Science and Technology;
Nanjing University of Aeronautics and
Astronautics; Nanjing Asset
Management Co., Ltd.; and Jiangsu
Hengxiang Science and Education

Equipment Co., Ltd. to the Entity List
for acquiring and attempting to acquire
U.S.-origin items in support of programs
for the People’s Liberation Army. This
activity is contrary to national security
and foreign policy interests under
section 744.11(b) of the EAR.

The ERC determined to add the entity
Tongfang Technology Ltd. (NucTech) to
the Entity List for its involvement in
activities that are contrary to the
national security interests of the United
States. Specifically, the ERC determined
NucTech’s lower performing equipment
impair U.S. efforts to counter illicit
international trafficking in nuclear and
other radioactive materials. Lower
performing equipment means less
stringent cargo screening, raising the
risk of proliferation.

The ERC determined that Beijing
University of Posts and
Telecommunications directly
participates in the research and
development, and production, of
advanced weapons and advanced
weapons systems in support of People’s
Liberation Army modernization, which
poses a direct threat to U.S. national
security. These entities enabled the
People’s Republic of China to advance
military modernization goals, in part,
through the import of technology and
equipment that is used in developing
advanced weapons programs in China.

The ERC determined to add ROFS
Microsystems; Tianjin Micro Nano
Manufacturing; Tianjin University; and
the individuals Chong Zhou; Huisui
Zhang; Jinping Chen; Wei Pang; and
Zhao Gang because there is reasonable
cause to believe that these individuals,
in coordination with Tianjin University
through its College of Precision
Instruments and Optoelectronic
Engineering Tianjin Micro Nano
Manufacturing, and ROFS
Microsystems, systematically
coordinated and committed more than a
dozen instances of theft of trade secrets
from U.S. corporations. On April 1,
2015, those five individuals were
indicted on thirty counts including
conspiracy to commit economic
espionage, conspiracy to commit theft of
trade secrets, economic espionage,
aiding and abetting and theft of trade
secrets. The indictment stated that
individuals associated with ROFS and
others developed a scheme by which the
sources and origins of the trade secrets
stolen from Avago and Skyworks would
be disguised and the technology
contained within those trade secrets be
used by entities in the PRC to develop
products for civilian and military use.
Pursuant to § 744.11(b) of the EAR, the
ERC determined that the conduct of
these entities raise sufficient concern

that necessitates prior review of exports,
re-exports or transfers (in-country) of
items subject to the EAR involving these
persons and companies.

The ERC determined to add the
entities Zigma Aviation Services; MRS
GmbH; France Tech Services;
Maintenance Services International
GmbH; and Satori Corporation to the
Entity List on the basis of actions and
activities they have engaged in that are
contrary to the national security and
foreign policy interests of the United
States. Specifically, these companies
provided aircraft parts, without the
necessary licenses, to one entity—
Mahan Air—that is listed as a Specially
Designated National per the U.S.
Department of Treasury’s Office of
Foreign Assets Control.

The ERC determined to add OOO
Sovtest Comp; Cosmos Complect; Multi
Technology Integration Group EOOD
(MTIG) and four associated individuals
Dimitar Milanov Dimitrov; Ilias
Kharesovich Sabirov; Mariana Marinova
Gargova; and Milan Dimitrov; to the
Entity List on the basis of their attempts
to procure and re-export U.S.-origin
items, for activities contrary to the
national security and foreign policy
interests of the United States. The ERC
determined that there is reasonable
cause to believe, based on specific and
articulable facts, that OOO Sovtest
Comp and Cosmos Complect used MTIG
as a front company to acquire both
radiation-hardened parts and other
sensitive electronic components and re-
export those U.S.-origin components to
Russia without required licenses. The
ERC determined these entities are
engaging in conduct that poses a risk of
violating the EAR such that, pursuant to
§ 744.11(b)(5) of the EAR prior review of
exports and re-exports involving these
parties, and the possible imposition of
license conditions or license denial,
enhances BIS’s ability to prevent
violations of the EAR.

The ERC determined to add the
entities Link Lines (Pvt.) Limited and
Geo Research to the Entity List on the
basis of their participation in the
procurement and attempted
procurement of items, to include U.S.-
origin items, for entities on the Entity
List without obtaining the necessary
licenses.

The ERC determined to add Sparx Air
Ltd., Sky Float Aviation FZE, and Feroz
Ahmed Akbar to the Entity List for
engaging in conduct contrary to the
national security and foreign policy
interests of the United States.
Specifically, the ERC determined that
there is reasonable cause to believe,
based on specific and articulable facts,
that these entities were involved in a
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scheme to falsify information in order to
obtain and divert U.S.-origin items
without authorization. The ERC thereby
determined these entities to be
unreliable recipients of U.S.-origin
items.

Pursuant to § 744.11(b), the ERC
determined that the conduct of the
above-described seventy-seven entities
raises sufficient concerns that prior
review, via the imposition of a license
requirement, of exports, reexports, or
transfers (in-country) of all items subject
to the EAR involving these entities, and
the possible issuance of license denials
or the possible imposition of license
conditions on shipments to these
entities, will enhance BIS’s ability to
prevent violations of the EAR or
otherwise protect U.S. national security
or foreign policy interests.

For the seventy-seven entities added
to the Entity List in this final rule, BIS
imposes a license requirement that
applies to all items subject to the EAR.
In addition, no license exceptions are
available for exports, reexports, or
transfers (in-country) to the persons
being added to the Entity List in this
rule.

For two of the seventy-seven
entities—Geo Research and Link Lines
(Pvt) Limited—BIS imposes the license
review policy set forth in § 744.2(d)
(restrictions on certain nuclear end-
uses) of the EAR. For four of the
seventy-seven entities—AGCU
Scientech, China National Scientific
Instruments and Materials (CNSIM), DJI
and Kuang-Chi Group—BIS imposes a
license review policy of case by case
review for items necessary to detect,
identify and treat infectious disease and
a presumption of denial for all other
items subject to the EAR. For eleven of
the seventy-seven entities—SMIC and
ten related entities—BIS imposes a
license review policy of Presumption of
Denial for items uniquely required for
production of semiconductors at
advanced technology nodes (10
nanometers and below, including
extreme ultraviolet technology) and case
by case for all other items. For the other
sixty entities added to the Entity List by
this rule, BIS imposes a license review
policy of a presumption of denial.

The acronym “a.k.a.” (also known as)
is used in entries on the Entity List to
identify aliases, thereby assisting
exporters, reexporters, and transferors in
identifying entities on the Entity List.

For the reasons described above, this
final rule adds the following seventy-
seven entities, under a total of seventy-
eight entries, to the Entity List:

Bulgaria
e Dimitar Milanov Dimitrov;

e Mariana Marinova Gargova;

e Milan Dimitrov; and

e Multi Technology Integration Group
EOOD (MTIG).

China

e AGCU Scientech;

¢ Beijing Institute of Technology;

o Beijing University of Posts and
Telecommunications (BUPT);

e China Communications
Construction Company Ltd.;

e China National Scientific
Instruments and Materials (CNSIM);

e China State Shipbuilding
Corporation, Limited (CSSC) 7th
Research Academy;

e China State Shipbuilding
Corporation, Limited (CSSC) 12th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 701st
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 702nd
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 703rd
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 704th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 705th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 707th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 709th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 710th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 711th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 712th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 713th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 714th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 715th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 716th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 717th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 718th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 719th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 723rd
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 724th
Research Institute;

e China State Shipbuilding
Corporation, Limited (CSSC) 725th
Research Institute;

¢ China State Shipbuilding
Corporation, Limited (CSSC) 726th
Research Institute;

¢ China State Shipbuilding
Corporation, Limited (CSSC) 750th Test
Center;

¢ China State Shipbuilding
Corporation, Limited (CSSC) 760th
Research Institute;

¢ Chongging Chuandong
Shipbuilding Industry Co., Ltd.;

e Chong Zhou;

¢ CSSC Huangpu Wenchong
Shipbuilding Co., Ltd.;

e DJI;

¢ Guangxin Shipbuilding and Heavy
Industry Co., Ltd.;

e Guangzhou Taicheng Shipbuilding
Industry Co., Ltd.;

e Huisui Zhang;

¢ Jiangsu Hengxiang Science and
Education Equipment Co., Ltd.;

e Jinping Chen;

¢ Kuang-Chi Group;

¢ Nanjing Asset Management Co.,
Ltd.;

¢ Nanjing University of Aeronautics
and Astronautics;

¢ Nanjing University of Science and
Technology;

¢ Ningbo Semiconductor
International Corporation (NSI);

¢ ROFS Microsystems;

¢ Semiconductor Manufacturing
International (Beijing) Corporation;

¢ Semiconductor Manufacturing
International Corporation (SMIC);

e Semiconductor Manufacturing
International (Shenzhen) Corporation;

¢ Semiconductor Manufacturing
International (Tianjin) Corporation;

¢ Semiconductor Manufacturing
South China Corporation;

e SJ Semiconductor;

e SMIC Holdings Limited;

e SMIC Northern Integrated Circuit
Manufacturing (Beijing) Co., Ltd.;

e SMIC Semiconductor
Manufacturing (Shanghai) Co., Ltd.

e Tianjin Micro Nano Manufacturing
(MNMT);

Tianjin University;

Tongfang NucTech Technology Ltd.
Wei Pang; and

Zhao Gang.

France

e France Tech Services; and
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e Satori Corporation.

Germany

e Maintenance Services International
(MSI) GmbH; and
¢ MRS GmbH.

Hong Kong

e SMIC Hong Kong International
Company Limited.

Ttaly
e Zigma Aviation.

Malta

e Feroz Ahmed Akbar; and
e Sparx Air Ltd.

Pakistan

e Geo Research, and
e Link Lines (Pvt.) Limited.

Russia

¢ Cosmos Complect;
e Ilias Kharesovich Sabirov; and
e 00O Sovtest Comp.

United Arab Emirates

e Satori Corporation; and
e Sky Float Aviation FZE.

Revisions to the Entity List

This final rule revises two existing
entries, one under the destination China
and one under the destination of
Pakistan, as follows:

This rule implements a revision to
one existing entry for “China
Shipbuilding Group 722nd Research
Institute,” first added to the Entity List
under the destination of China on
August 27, 2020 (85 FR 52901). BIS is
revising the existing entry under China
by revising the name and one alias. The
ERC decided to modify the existing
entry for China Shipbuilding Group
722nd Research Institute under China to
reflect its correct organizational
structure. The modification incorporates
nomenclature into the existing Entity
List entry that standardizes this entry
with the 25 CSSC research institutes
described above being added in this
final rule.

This rule implements a revision to
one existing entry for “Oriental
Engineers,” first added to the Entity List
under the destination of Pakistan on
May 26, 2017 (82 FR 24245). BIS is
revising the existing entry under
Pakistan by adding four aliases and six
addresses. The ERC determined to
modify the existing entry for Oriental
Engineers under Pakistan to account for
additional aliases and addresses.

Removals From the Entity List

This rule implements a decision of
the ERC to remove “Ben Gurion
University,” one entity located in Israel,

from the Entity List on the basis of a
removal request. The entry for Ben
Gurion University was added to the
Entity List on February 3, 1997 (62 FR
4910). This rule also implements a
decision of the ERC to remove ‘“Dow
Technology” “Hassan Dow” and
“Modest Marketing LLC”, three entities
located in the U.A.E., from the Entity
List on the basis of removal requests.
The entries for “Dow Technology’” and
“Hassan Dow” were added to the Entity
List on February 23, 2016 (81 FR 8829).
The entry for Modest Marketing LLC
was added to the Entity List on January
26, 2018 (83 FR 3580). The ERC decided
to remove these four entries based on
information BIS received pursuant to

§ 744.16 of the EAR and the review the
ERC conducted in accordance with

procedures described in supplement No.

5 to part 744.

This final rule implements the
decision to remove the following four
entities, consisting of one entity located
in Israel and three in the U.A.E., from
the Entity List:

Israel
e Ben Gurion University.
United Arab Emirates

e Dow Technology;
e Hassan Dow; and
e Modest Marketing LLC.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export or reexport, on
December 22, 2020, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR).

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (50 U.S.C. 4801-4852). ECRA
provides the legal basis for BIS’s
principal authorities and serves as the
authority under which BIS issues this
rule.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory

approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866. This rule is not an
Executive Order 13771 regulatory action
because this rule is not significant under
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to or be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
contains the following collections of
information subject to the requirements
of the PRA. These collections have been
approved by OMB under control
numbers 0694-0088 (Simplified
Network Application Processing
System) and 0694—0096 (Five Year
Records Retention Period). The
approved information collection under
OMB control number 0694-0088
includes license applications, among
other things, and carries a burden
estimate of 29.6 minutes per manual or
electronic submission for a total burden
estimate of 31,833 hours. The approved
information collection under OMB
control number 0694-0096 includes
recordkeeping requirements and carries
a burden estimate of less than 1 minute
per response for a total burden estimate
of 248 hours. Specifically, BIS expects
the burden hours associated with these
collections would increase, slightly, by
76 hours and 5 minutes (i.e., 150
applications x 30.6 minutes per
response) for a total estimated cost
increase of $2,280 (i.e., 76 hours and 5
minutes x $30 per hour). The $30 per
hour cost estimate for OMB control
number 0694—-0088 is consistent with
the salary data for export compliance
specialists currently available through
glassdoor.com (glassdoor.com estimates
that an export compliance specialist
makes $55,280 annually, which
computes to roughly $26.58 per hour).
This increase is not expected to exceed
the existing estimates currently
associated with OMB control numbers
0694—0088 and 0694—0096. Any
comments regarding the collection of
information associated with this rule,
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including suggestions for reducing the
burden, may be sent to https://
www.reginfo.gov/public/do/PRAMain.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to § 1762 of the Export
Control Reform Act of 2018, this action
is exempt from the Administrative
Procedure Act (5 U.S.C. 553)
requirements for notice of proposed
rulemaking, opportunity for public
participation, and delay in effective
date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13099, 63 FR
45167, 3 CFR, 1998 Comp., p. 208; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001
Comp., p. 786; Notice of September 18, 2020,
85 FR 59641 (September 22, 2020); Notice of
November 12, 2020, 85 FR 72897 (November
13, 2020).

m 2. Supplement No. 4 to part 744 is
amended:

m a. Under BULGARIA, by adding in
alphabetical order entries for “Dimitar
Milanov Dimitrov,” “Milan Dimitrov,”
“Mariana Marinova Gargova,” and
“Multi Technology Integration Group
EOOD (MTIG)”;

m b. Under CHINA, PEOPLE’S
REPUBLIC OF:

m i. By adding in alphabetical order
entries for “AGCU Scientech,” “Beijing
Institute of Technology,” “Beijing
University of Posts and
Telecommunications (BUPT),” “China
Communications Construction
Company Ltd.,” “China National

Scientific Instruments and Materials
(CNSIM),” “China State Shipbuilding
Corporation, Limited (CSSC) 7th
Research Academy,” “‘China State
Shipbuilding Corporation, Limited
(CSSC) 12th Research Institute,” “China
State Shipbuilding Corporation, Limited
(CSSC) 701st Research Institute,”
“China State Shipbuilding Corporation,
Limited (CSSC) 702nd Research
Institute,” “China State Shipbuilding
Corporation, Limited (CSSC) 703rd
Research Institute,” “China State
Shipbuilding Corporation, Limited
(CSSC) 704th Research Institute,”
““China State Shipbuilding Corporation,
Limited (CSSC) 705th Research
Institute,” ““China State Shipbuilding
Corporation, Limited (CSSC) 707th
Research Institute,” ““China State
Shipbuilding Corporation, Limited
(CSSC) 709th Research Institute,”
“China State Shipbuilding Corporation,
Limited (CSSC) 710th Research
Institute,” ““China State Shipbuilding
Corporation, Limited (CSSC) 711th
Research Institute,” ““China State
Shipbuilding Corporation, Limited
(CSSC) 712th Research Institute,”
“China State Shipbuilding Corporation,
Limited (CSSC) 713th Research
Institute,” “China State Shipbuilding
Corporation, Limited (CSSC) 714th
Research Institute,” ““China State
Shipbuilding Corporation, Limited
(CSSC) 715th Research Institute,”
““China State Shipbuilding Corporation,
Limited (CSSC) 716th Research
Institute,” “China State Shipbuilding
Corporation, Limited (CSSC) 717th
Research Institute,” “China State
Shipbuilding Corporation, Limited
(CSSC) 718th Research Institute,”
“China State Shipbuilding Corporation,
Limited (CSSC) 719th Research
Institute,” “China State Shipbuilding
Corporation, Ltd. (CSSC) 722nd
Research Institute”, ““China State
Shipbuilding Corporation, Limited
(CSSC) 723rd Research Institute,”
“China State Shipbuilding Corporation,
Limited (CSSC) 724th Research
Institute,” “China State Shipbuilding
Corporation, Limited (CSSC) 725th
Research Institute,” ““China State
Shipbuilding Corporation, Limited
(CSSC) 726th Research Institute,”
““China State Shipbuilding Corporation,
Limited (CSSC) 750th Test Center,”
“China State Shipbuilding Corporation,
Limited (CSSC) 760th Research
Institute,” “Chongqing Chuandong
Shipbuilding Industry Co Ltd.,” “Chong
Zhou,” “CSSC Huangpu Wenchong
Shipbuilding Co., Ltd.,” “DJI,”
“Guangxin Shipbuilding and Heavy
Industry Co., Ltd.,” “Guangzhou
Taicheng Shipbuilding Industry Co.,

Ltd.,” “Huisui Zhang,” “Jiangsu
Hengxiang Science and Education
Equipment Co., Ltd.,” “Jinping Chen,”
“Kuang-Chi Group,” “Nanjing Asset
Management Co., Ltd.,” “Nanjing
University of Aeronautics and
Astronautics,” “Nanjing University of
Science and Technology,” “Ningbo
Semiconductor International
Corporation (NSI),” “ROFS
Microsystems,” “Semiconductor
Manufacturing International (Beijing)
Corporation,” “Semiconductor
Manufacturing International
Corporation (SMIC),” “Semiconductor
Manufacturing International (Shenzhen)
Corporation,” “Semiconductor
Manufacturing International (Tianjin)
Corporation,” “Semiconductor
Manufacturing South China
Corporation,” *“SJ Semiconductor,”
“SMIC Holdings Limited,” “SMIC Hong
Kong International Company Limited,”
“SMIC Northern Integrated Circuit
Manufacturing (Beijing) Co., Ltd.,”
“SMIC Semiconductor Manufacturing
(Shanghai) Co., Ltd,” “Tianjin Micro
Nano Manufacturing (MNMT),”
“Tianjin University,” ‘“Tongfang
NucTech Technology, Ltd.” “Wei
Pang,” “Zhao Gang,”; and

m ii. By removing the entry for “China
Shipbuilding Group 722nd Research
Institute”;

m c. Under FRANCE, by adding in
alphabetical order entries for “France
Tech Services” and “Satori
Corporation™;

m d. Under GERMANY, by adding in
alphabetical order entries for
“Maintenance Services International
(MSI) GmbH” and “MRS GmbH";

m e. Under HONG KONG, by adding in
alphabetical order an entry for “SMIC
Hong Kong International Company
Limited”’;

m f. Under ISRAEL, by removing the
entry for “Ben Gurion University,
Israel”’;

m g. Under ITALY, by adding in
alphabetical order an entry for “Zigma
Aviation”’;

m h. Adding in alphabetical order an
entry for MALTA, consisting of the
entities “Feroz Ahmed Akbar” and
“Sparx Air Ltd.”;

m i. Under PAKISTAN:

m i. By adding in alphabetical order the
entries for “Geo Research” and “Link
Lines (Pvt.) Limited”’; and

m ii. By revising the entry for “Oriental
Engineers”’;

m j. Under RUSSIA, by adding in
alphabetical order entries for “Cosmos
Complect,” “Ilias Kharesovich Sabirov,’
and “O00 Sovtest Comp’’; and

m k. Under UNITED ARAB EMIRATES:

’
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m i. By removing the entries for “Dow

m ii. By adding in alphabetical order

Supplement No. 4 to Part 744—Entity

Technology,” ““Hassan Dow,” and entries for ““Satori Corporation” and List
“Modest Marketing LLC”; and “Sky Float Aviation FZE”; " " " " *
The additions and revisions read as
follows:
" License License Federal Register
Country Entity requirement review policy citation
BULGARIA ....... Dimitar Milanov Dimitrov, All items subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
G.K. Dianabad, BL.57, ET.11, AP.74. EAR. (See §744.11 of NUMBER] 12/22/2020.
Sofia, Bulgaria. the EAR).
Mariana Marinova Gargova, G.K. All items subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
Dianabad, BL. 32, VH. V, AP. 53, EAR. (See §744.11 of NUMBER] 12/22/2020.
1172 Sofia, Bulgaria; and UL.132, the EAR).
NO.14, ET.2, AP.11, Sofia, Bulgaria.
Milan Dimitrov, UL.132, NO.14, ET.2, All items subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
AP.11, Sofia, Bulgaria. EAR. (See §744.11 of NUMBER] 12/22/2020.
the EAR).
Multi Technology Integration Group All items subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
EOOD (MTIG), G.K. Dianabad, BL. EAR. (See §744.11 of NUMBER] 12/22/2020.
32, VH. V, AP. 53, 1172 Sofia, Bul- the EAR).
garia; and UL 132 No 14 AP 11,
Sofia, Bulgaria.
CHINA, PEO- * * * * * *
CHINA, PEO- AGCU Scientech, a.k.a. the following All items subject to the Case-by-case review for 85 FR [INSERT FR PAGE
PLE’S RE- two aliases: EAR. (See §744.11 of items necessary to de- NUMBER] 12/22/2020.
PUBLIC OF —AGCU ScienTech Incorporation; and the EAR). tect, identify and treat

—Wuxi Zhongde Meilian Biotechnology
Co., Ltd.

No. 18-1, Wenhui Road, Huishan Eco-
nomic Development Zone, Wuxi City,
214000 China.

*

Beijing Institute of Technology, No. 5
South Zhongguancun Street, Haidian
District, Beijing, China.

Beijing University of Posts and Tele-
communications (BUPT), No. 10
Xitucheng Rd, Haidian District Beijing
100876, China.

China Communications Construction
Company Ltd., No. 85
Deshengmenwai St. Xicheng District,
Beijing 100088, China.

China National Scientific Instruments
and Materials (CNSIM), a.k.a. the fol-
lowing four aliases:

—CSIMC;

—China National Scientific Instruments
and Materials Corporation;

—China Scientific Equipment Co., Ltd.;
and

—Sinopharm Equipment.

Building 1, No. 19, Taiyanggong Road,
Chaoyang District, Beijing, 100028,
China; and 20 Chichunlu Road, Bei-
jing, China; and 12 Caixiangdong
Road, Beijing, China.

*

*

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

infectious disease; Pre-
sumption of denial for
all other items subject
to the EAR.

* *

Presumption of denial

* *

Presumption of denial ......

* *

Presumption of denial ......

* *

Case-by-case review for
items necessary to de-
tect, identify and treat
infectious disease; Pre-
sumption of denial for
all other items subject
to the EAR.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.
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Country

Entity

License
requirement

License
review policy

Federal Register
citation

China State Shipbuilding Corporation,
Limited (CSSC) 7th Research Acad-
emy, a.k.a., the following two aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 7th Research Acad-
emy; and

—China Ship Research and Develop-
ment Academy. No. 2 Shuangquan
Baojia, Chaoyang District, Beijing,
China.

China State Shipbuilding Corporation,
Limited (CSSC) 12th Research Insti-
tute, a.k.a., the following two aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 12th Research Insti-
tute; and

—Thermal Processing Technology Re-
search Institute, a.k.a., Hot Working
Technology Research Institute.

Xicheng District, Xiping, Shaanxi Prov-
ince; and Mailbox No. 44, Xingping,
Shaanxi Province, China.

China State Shipbuilding Corporation,
Limited (CSSC) 701st Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 701st Research In-
stitute; and

—China Ship Design and Research
Center.

No. 268 Ziyang Road, Wuchang Dis-
trict, Wuhan, China.

China State Shipbuilding Corporation,
Limited (CSSC) 702nd Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 702nd Research In-
stitute; and

—China Ship Scientific Research Cen-
ter (CSSRC).

No. 222 Shanshui East Road, Binhu
District, Wuxi, Jiangsu Province,
China.

China State Shipbuilding Corporation,
Limited (CSSC) 703rd Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 703rd Research In-
stitute; and

—Harbin Marine Boiler and Turbine
Research Institute.

No. 35 Honghu Road, Daoli District,
Harbin; and No. 108 Honggi Avenue,
Xiangfang District, Harbin, China.

China State Shipbuilding Corporation,
Limited (CSSC) 704th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 704th Research In-
stitute; and

—Shanghai Marine Equipment
search Institute (SMERI).

No. 10 Hengshan Road, Xuhui District,
Shanghai, China; and No. 160
Xinpan Road, Shanghai, China.

Re-

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.
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Country

Entity

License
requirement

License
review policy

Federal Register
citation

China State Shipbuilding Corporation,
Limited (CSSC) 705th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 705th Research In-
stitute; and

—Xi ’an Precision Machinery Research
Institute.

No. 18, Gaoxin 1st Road, High-tech
Development Zone, Xi'an, China.

China State Shipbuilding Corporation,
Limited (CSSC) 707th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 707th Research In-
stitute; and

—Tianjin Navigational Instrument Re-
search Institute.

No. 268, Dingzigu 1st Road, Honggiao
District, Tianjin, China.

China State Shipbuilding Corporation,
Limited (CSSC) 709th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 709th Research In-
stitute; and

—Wouhan Digital Engineering Institute.

No. 718, Luoyu Road, Hongshan Dis-
trict, Wuhan, China.

China State Shipbuilding Corporation,
Limited (CSSC) 710th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 710th Research In-
stitute; and

—Yichang Testing Technology Re-
search Institute a.k.a. Yichang Insti-
tute of Testing Technology.

No. 58 Shengli 3rd Road, Yichang,
Hubei Province, China.

China State Shipbuilding Corporation,
Limited (CSSC) 711th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 711th Research In-
stitute; and

—Shanghai Marine Diesel Engine Re-
search Institute.

No. 3111 Huaning Road, Minhang Dis-
trict, Shanghai, China.

China State Shipbuilding Corporation,
Limited (CSSC) 712th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 712th Research In-
stitute; and

—Wuhan Marine Electric Propulsion
Equipment Research Institute.

Nanhu Garden City, Hongshan District,
Wuhan City, Hubei Province; and

Nanhu Steam School Courtyard,
Wuchang District, Wuhan, China.

China State Shipbuilding Corporation,
Limited (CSSC) 713th Research In-
stitute, a.k.a., the following two
aliases:

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.
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Country

Entity

License
requirement

License
review policy

Federal Register
citation

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 713th Research In-
stitute; and

—Zhengzhou Institute of Mechanical
and Electrical Engineering.

No. 126 Jingguang Middle Road,
Zhengzhou, Henan Province, China.
China State Shipbuilding Corporation,
Limited (CSSC) 714th Research In-
stitute, a.k.a., the following two

aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 714th Research In-
stitute; and

—Ship Information Research Center.

No. 2, Shuangquan Baojia, Chaoyang
District, Beijing, China.

China State Shipbuilding Corporation,
Limited (CSSC) 715th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 715th Research In-
stitute; and

—Hangzhou Institute of Applied Acous-
tics.

No. 715, Pingfeng Street, Xihu District,
Hangzhou, China.

China State Shipbuilding Corporation,
Limited (CSSC) 716th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 716th Research In-
stitute; and

—Jiangsu Institute of Automation.

No. 18, Shenghu Road, Lianyungang,
Jiangsu Province, China.

China State Shipbuilding Corporation,
Limited (CSSC) 717th Research In-
stitute, a.k.a., the following three
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 717th Research In-
stitute;

—Huazhong Institute of Optoelectronics
Technology; and

—Huazhong Photoelectric Technology
Research Institute.

No. 981, Xiongchu Street, Hongshan
District, Wuhan, China.

China State Shipbuilding Corporation,
Limited (CSSC) 718th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 718th Research In-
stitute; and

—Handan Purification Equipment Re-
search Institute.

No. 17 Zhanhan Road, Handan, Hebei
Province, China.

China State Shipbuilding Corporation,
Limited (CSSC) 719th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 719th Research In-
stitute; and

—Wouhan Second Ship Design Re-
search Institute.

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.
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requirement

License
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Federal Register
citation

No. 19, Yangqgiaohu Avenue, Zanglong
Island Development Zone, Jiangxia
District, Wuhan, Hubei Province; and

No. 450 Zhongshan Road, Wuchang
District, Wuhan, China.

China State Shipbuilding Corporation,
Limited. (CSSC) 722nd Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Limited. (CSIC) 722 Institute;
and

—Wuhan Ship Communication
search Institute.

No. 312 Luoyu Road, Hongshan Dis-
trict, Wuhan, China.

China State Shipbuilding Corporation,
Limited (CSSC) 723rd Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 723rd Research In-
stitute; and

—Yangzhou Marine Electronic Instru-
ment Research Institute.

No. 26, Nanhexia, Guangling District,
Yangzhou, Jiangsu Province, China.

China State Shipbuilding Corporation,
Limited (CSSC) 724th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 724th Research In-
stitute; and

—Nanjing Ship Radar Research Insti-
tute.

No. 30, Changging Street, Jiangning
District, Nanjing, Jiangsu Province,
China; and

No. 346 Zhongshan North Road,
Nanjing, Jiangsu Province, China.

China State Shipbuilding Corporation,
Limited (CSSC) 725th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 725th Research In-
stitute; and

—Luoyang Institute of Ship Materials.

No.169, Binhe South Road, Luolong
District, Luoyang, Henan Province,
China.

China State Shipbuilding Corporation,
Limited (CSSC) 726th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 726th Research In-
stitute; and

—Shanghai Ship Electronic Equipment
Research Institute.

No. 5200 Jindu Road, Minhang District,
Shanghai, China.

China State Shipbuilding Corporation,
Limited (CSSC) 750th Research In-
stitute, a.k.a., the following two
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 750th Test Center;
and

—Kunming Marine Equipment
search and Test Center.

Re-

Re-

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

Presumption of denial 85 FR 52901; 08/27/2020.
85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial ...... 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

Presumption of denial 85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.
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No. 3, Renmin East Road, Panlong
District, Kunming, Yunnan Province,
China.

China State Shipbuilding Corporation,
Limited (CSSC) 760th Research In-
stitute, a.k.a., the following three
aliases:

—China Shipbuilding Industry Group
Co., Ltd. (CSIC) 760th Research In-
stitute;

—Dalian Institute of Measurement and
Control Technology; and

—Dalian Scientific Test and Control In-
stitute.

No. 16 Binhai Street, Zhongshan Dis-
trict, Dalian, Liaoning Province,
China.

Chongqging Chuandong Shipbuilding In-
dustry Co Ltd., Shuanghekou, Lidu
Town, Fuling District, Chongging,
China 408102.

Chong Zhou, Room 602, Building No.
4, Jimen East, Haidian District, Bei-
jing 100081.

CSSC Huangpu Wenchong Ship-
building Co., Ltd, No. 188
Changzhou Road, Huangpu District,
Guangzhou, China.

DJI, a.k.a., the following four aliases:

—Shenzhen DJI Innovation Technology
Co., Ltd;;

—SZ DJI Technology Co., Ltd;

—Shenzhen DJI Sciences and Tech-
nologies Ltd.; and

—Da-Jiang Innovations.

14 Floor, West Wing, Skyworth Semi-
conductor Design Building, No. 18
Gaoxin South 4th Ave, Nanshan Dis-
trict, Shenzhen, China 518057.

Guangxin Shipbuilding and Heavy In-
dustry Co., Ltd., Comprehensive Of-
fice, No. 32 Cuizhu Road, Cuiheng
New District, Zhongshan City,
Guangdong Province, China 528437.

Guangzhou Taicheng Shipbuilding In-
dustry Co., Ltd., Dongdao Village,
Dongyong Town, Nansha District,
Guangzhou.

Huisui Zhang, Room 204, Building 25,
FuRen Ming Yuan, ShengGu Bei Li,
ChaoYang District, Beijing, China
100029.

Jiangsu Hengxiang Science and Edu-
cation Equipment Co., Ltd., ak.a,
the following one alias:

—Jiangsu Southern Airlines Hengxiang
Co., Ltd.

Ground Floor, Building 67, No. 29
Yudao Street, Nanjing, Jiangsu.

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

Presumption of denial ......

* *

Presumption of denial ......

* *

Presumption of denial ......

* *

Presumption of denial ......

* *

Case-by-case review for
items necessary to de-
tect, identify and treat
infectious disease; Pre-
sumption of denial for
all other items subject
to the EAR.

* *

Presumption of denial ......

* *

Presumption of denial ......

* *

Presumption of denial ......

* *

Presumption of denial ......

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.
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Jinping Chen, No. 92 Weijin Road,
Tianjin, China 300072; and 3rd Floor,
Room 316, A2 Building, Tianjin Uni-
versity Science Park, No. 80, 4th Av-
enue, Tianjin Economic Development
Area (TEDA), Tianjin, China.

Kuang-Chi Group; a.k.a. the following
two aliases:

—Shenzhen Guanggi Group; and

—Guangqi Science Co., Ltd. Software
Building, No. 9, Gaoxinzhong Road,
Nanshan District, Shenzhen 518057
China.

* *

Nanjing Asset Management Co., Ltd.,
No. 29 Yudao Street, Nanjing, Jiangsu.

* *

Nanjing University of Aeronautics and
Astronautics, No. 29 Yudao Street,
Nanjing, Jiangsu; and No. 29
Jiangjun Avenue, Jiangning District,
Nanjing, Jiangsu; and No. 29 Binhe
East Road, Liyang, Jiangsu.

Nanjing University of Science and
Technology, No. 200 Xiaolingwei
Street, Xuanwu District, Nanjing,
Jiangsu; and No. 89 Wenlan Road,
Qixia District, Nanjing, Jiangsu.

Ningbo  Semiconductor International
Corporation (NSI), No. 331-335 Anju
Road, Xiaogang Street, Beilun Dis-
trict, Ningbo, Zhejiang; and

1MCO07, Jiuzhou Center, No. 95, Lane
85, Cailun Road, Pudong New Area,
Shanghai.

* *

ROFS Microsystems, No. 92 Weijin
Road, Tianjin, China 300072; and
3rd Floor, Room 316, A2 Building,
Tianjin University Science Park, No.
80, 4th Avenue, Tianjin Economic
Development Area (TEDA), Tianjin,

China.

Semiconductor Manufacturing  Inter-
national (Beijing) Corporation, a.k.a.,
the following one alias:

—SMIC Beijing.

No. 18 Wen Chang Road, Beijing Eco-
nomic-Technological ~ Development
Area, Beijing 100176.

Semiconductor Manufacturing  Inter-
national Corporation (SMIC), a.k.a.,
the following three aliases:

—Semiconductor Manufacturing Inter-
national (Shanghai) Corporation;

—SMIC Shanghai; and

—Semiconductor  Mfg
Corp.

No. 18 Zhang Jiang Road, Pudong
New Area, Shanghai 201203.

International

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

Presumption of denial ......

* *

Case-by-case review for

items necessary to de-
tect, identify and treat
infectious disease; Pre-
sumption of denial for
all other items subject
to the EAR.

*

Presumption of denial ......

* *

Presumption of denial ......

Presumption of denial ......

* *

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

* *

Presumption of denial ......

* *

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.
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Semiconductor Manufacturing  Inter-
national  (Shenzhen) Corporation,
a.k.a., the following one alias:

—SMIC Shenzhen.

No. 18 Gaoxin Road, Export Proc-
essing Zone, Pingshan New Area,
Shenzhen 518118; and 1st Lanzhu
Avenue, Pingshan Town, Longgang
District, ~ Shenzhen,  Guangdong,
518118; and Qier Road, Export Proc-
essing Zone, Pingshan New Area,
Shenzhen.

Semiconductor Manufacturing  Inter-
national (Tianjin) Corporation, a.k.a.,
the following one alias:

—SMIC Tianijin.

No. 19 Xing Hua Avenue, Xiging Eco-
nomic Development Area, Tianjin
300385.

Semiconductor Manufacturing South
China Corporation, a.k.a., the fol-
lowing four aliases:

—SMSC;

—SMIC Southern Integrated Circuit
Manufacturing Co., Ltd.;

—SMIC South; and

—SMIC Southern.

5th Floor, Building 3, No.18 Zhang
Jiang Road, China (Shanghai) Pilot
Free Trade Zone.

* *

SJ Semiconductor, a.k.a., the following
two aliases:

—SJ Semiconductor (Jiangyin) Corp.;
and

—SJ Jiangyin.

6 Dongsheng West Road, Building A8—
4, Jiangyin City, Jiangsu Province
214437.

SMIC Holdings Limited, Building 1, No.
1059 Dangui Road, China (Shang-
hai) Pilot Free Trade Zone, Shang-
hai.

SMIC Northern Integrated Circuit Man-
ufacturing (Beijing) Co., Ltd., a.k.a.,
the following two aliases:

—Semiconductor Manufacturing North
China (Beijing) Corporation; and

—SMIC North.

Building 9, No. 18 Wenchang Avenue,
Beijing Economic and Technological
Development Zone, Beijing.

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

* *

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

Presumption of denial for

items uniquely required
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other
items.

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

*

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.

85 FR [INSERT FR PAGE

NUMBER] 12/22/2020.
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SMIC Semiconductor Manufacturing All items subject to the Presumption of denial for 85 FR [INSERT FR PAGE
(Shanghai) Co., Ltd., a.k.a., the fol- EAR. (See §744.11 of items uniquely required NUMBER] 12/22/2020.
lowing one alias: the EAR). for production of semi-

—Suzhou Design Center. conductors at advanced

Room 602, Building 1, No.158 Suya technology nodes (10
Road, Suzhou Industrial Park. nanometers and below,

including extreme ultra-
violet technology); Case
by case for all other

items.

Tianjin Micro Nano Manufacturing All items subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
(MNMT), 3rd Floor, Room 316, A2 EAR. (See §744.11 of NUMBER] 12/22/2020.
Building, Tianjin University Science the EAR).

Park, No. 80, 4th Avenue, Tianjin
Economic Development Area
(TEDA), Tianjin, China.

Tianjin University, No. 92 Weijin Road, All items subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
Tianjin, China 300072. EAR. (See §744.11 of NUMBER] 12/22/2020.

the EAR).

Tongfang NucTech Technology Ltd., All items subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
a.k.a. the following alias: EAR. (See §744.11 of NUMBER] 12/22/2020.

—NucTech. the EAR).

Second Floor, Building A, Tongfang
Skyscraper,  Shuangging  Road,

Haidian District, Beijing, China

Wei Pang, No. 92 Weijin Road, Tianjin, All items subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
China 300072; and 3rd Floor, Room EAR. (See §744.11 of NUMBER] 12/22/2020.
316, A2 Building, Tianjin University the EAR).

Science Park, No. 80, 4th Avenue,
Tianjin Economic Development Area
(TEDA), Tianjin, China.

Zhao Gang, No. 92 Weijin Road, Allitems subject to the Presumption of denial ...... 85 FR [INSERT FR PAGE
Tianjin, China 300072; and 3rd Floor, EAR. (See §744.11 of NUMBER] 12/22/2020.
Room 316, A2 Building, Tianjin Uni- the EAR).
versity Science Park, No. 80, 4th Av-
enue, Tianjin Economic Development
Area (TEDA), Tianjin, China.

FRANCE ........... * * * * * *

France Tech Services, a.k.a., the fol- For all items subject to Presumption of denial ...... 85 FR [INSERT FR PAGE
lowing one alias: the EAR. (See §744.11 NUMBER] 12/22/2020.

—France Technology Services. of the EAR).

73 Rue Jean Jaures 92800 Puteaux,

France.

Satori Corporation, a.k.a., the following For all items subject to Presumption of denial ...... 85 FR [INSERT FR PAGE
one alias: the EAR. (See §744.11 NUMBER] 12/22/2020.

—Satori SAS. of the EAR).

Zone Musie 4—6 rue de Rome BP 151,

Aeroport du Bourget 93352 Le
Bourget Cedex, France, and 57 Ave-
nue jean Monnet Greenpark, 31770,
Colomiers, France, and Aeroport Du
Bourget Batiment No. 66, BP 151, Le
Bourget, France (See alternate ad-
dress under U.A.E.).

GERMANY ....... * * * * * *
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Maintenance Services International For all items subject to Presumption of denial ...... 85 FR [INSERT FR PAGE

(MSI) GmbH, a.k.a., the following two the EAR. (See §744.11
aliases: of the EAR).

—MSI Aircraft Maintenance Services
International GmbH & Co. KG; and

—MSI International GmBH and Com-

pany.
Pommernstrasse 8 65428,
Ruesselsheim, Germany; and
Kobaltstrasse 2-4 FZS1 BHO02,
Russelssheim, Germany; and

Parlerstrasse 18, Stuttgart, Germany.
MRS GmbH, a.k.a., the following one For all items subject to
alias: the EAR. (See §744.11
—MRS International. of the EAR).
Wiener Strasse 23 A Regensburg, Ger-
many 93065; and Gewerhofstrasse
11 Essen, Germany 45145.

* *

NUMBER] 12/22/2020.

* * *

Presumption of denial ...... 85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

HONG KONG ... * * *

SMIC Hong Kong International Com- All items subject to the
pany Limited, a.k.a., the following EAR. (See §744.11 of
one alias: the EAR).

—SMIC Hong Kong.

Suite 3003, 30th Floor, No. 9 Queen’s
Road Central Hong Kong.

* * *

Presumption of denial for 85 FR [INSERT FR PAGE
items uniquely required NUMBER] 12/22/2020.
for production of semi-
conductors at advanced
technology nodes (10
nanometers and below,
including extreme ultra-
violet technology); Case
by case for all other

items.
ITALY .o * * * * * *
Zigma Aviation, a.k.a., the following For all items subject to Presumption of denial ...... 85 FR [INSERT FR PAGE
one alias: the EAR. (See §744.11 NUMBER] 12/22/2020.
—Zigma Aviation Services. of the EAR).
Viasalettuol, No. 12 Venezia Mestre,
Italy.
MALTA ............. Feroz Ahmed Akbar, 116/8 San Juan For all items subject to Presumption of denial ...... 85 FR [INSERT FR PAGE
St., Georges Road, St. Julians, STJ the EAR. (See §744.11 NUMBER)] 12/22/2020.
3203, Malta. of the EAR).
Sparx Air Ltd., For all items subject to Presumption of denial ...... 85 FR [INSERT FR PAGE
116/8 San Juan St Georges Road, the EAR. (See §744.11 NUMBER] 12/22/2020.
ST. Julians, STJ 3203, Malta. of the EAR).
PAKISTAN ........ * * * * * *

Geo Research, 136-B Faisal Town, La- For all items subject to
hore, Pakistan; and 102-G Block the EAR. (See §744.11
Model Town, Lahore, Pakistan. of the EAR).

Link Lines (Pvt.) Limited, a.k.a., the fol- For all items subject to
lowing one alias: the EAR. (See §744.11

—Link Lines. of the EAR).

See §744.2(d) of the EAR 85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

* * *

See §744.2(d) of the EAR 85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.
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1st Floor, Flat B, 11 Main Gulberg,
Ghaus-Ul-Azam Road, Lahore, Paki-
stan; and VIP Square Plaza, 1st
Floor, Office No. 3, 1-8 Markaz,
Islamabad, Pakistan; and 1st Floor,
3-Sultana Arcade, Gulberg lll, La-
hore, Pakistan; and 17-Chaman
Chambers, Nishter Road, Lahore,
Pakistan.

Oriental Engineers, a.k.a., the following
four aliases:

—Oriental Engineers Pvt. Ltd.;

—Oriental Engineers Services;

—Advance Technologies; and

—Advanced Technologies.

—11-B Main Gulberg, Lahore, Paki-
stan; and 1st Floor, Flat B, 11 Main
Gulberg, Ghaus-Ul-Azam Road, La-
hore, Pakistan; and 14 Nishter Road,
Lahore, Pakistan; and LG-7 Eden
Heights 3—-A and 6-A, Main Jail
Road, Gulberg, Lahore, Pakistan;
and VIP Square Plaza, 1st Floor, Of-
fice No. 3, -8 Markez, Islamabad,
Pakistan; and 199-E, Officers Col-
ony, Cavalry Ground, Lahore, Cantt,
Pakistan; and Office 7, Lower
Ground Floor, Eden Heights, Plaza,
Jail Road, Gulberg, Lahore 54600,
Pakistan.

* *

*

For all items subject to
the EAR. (See §744.11
of the EAR).

* * *

Presumption of denial ...... 82 FR 24245,
5/26/17.
85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

RUSSIA ............

* *

Cosmos Complect, a.k.a., the following
three aliases:

—Kosmos Komplekt;

—Cosmos Complect Ltd.; and

—COSMOS.

Sokolovo-Meshcherskaya Street, Build-
ing 14, Office 9, 125466 Moscow,
Russia; and

Pyatnitskaya 39, building 2, Moscow,
119017, Russia.

llias Kharesovich Sabirov,

Solovjinaya Roscha Str 9—1-86, Mos-
cow, Russia.

00O Sovtest Comp, a.k.a., the fol-
lowing one alias:

—SOVTEST.

Sokolovo-Meshcherskaya Street, Build-
ing 14, Office 9, 125466 Moscow,
Russia.

* *

*

All items subject to the
EAR. (See §744.11 of
the EAR).

*

All items subject to the
EAR. (See §744.11 of
the EAR).

All items subject to the
EAR. (See §744.11 of
the EAR).

* * *

Presumption of denial ...... 85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

* * *

Presumption of denial ...... 85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

* * *

Presumption of denial ...... 85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.

UNITED ARAB
EMIRATES

* *

Satori Corporation, a.k.a., the following
one alias:

—Satori SAS.

Dubai Silicon Oasis, Apricot Tower, Of-
fice 810 P.O. Box 341028, Dubai,
U.A.E. (See alternate address under
France).

* *

*

For all items subject to
the EAR. (See §744.11
of the EAR).

* * *

Presumption of denial ...... 85 FR [INSERT FR PAGE
NUMBER] 12/22/2020.
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Sky Float Aviation FZE, For all items subject to Presumption of denial ...... 85 FR [INSERT FR PAGE
M6 Office 1309, Building R2, the EAR. (See §744.11 NUMBER] 12/22/2020.
Near Urban Line Group, SAIF Zone, of the EAR).
P.O. Box 121887, Sharjah, U.A.E.

Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2020-28031 Filed 12—18-20; 11:15 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Chapter |

Notification of Temporary Travel
Restrictions Applicable to Land Ports
of Entry and Ferries Service Between
the United States and Canada

AGENCY: Office of the Secretary, U.S.
Department of Homeland Security; U.S.
Customs and Border Protection, U.S.
Department of Homeland Security.
ACTION: Notification of continuation of
temporary travel restrictions.

SUMMARY: This document announces the
decision of the Secretary of Homeland
Security (Secretary) to continue to
temporarily limit the travel of
individuals from Canada into the United
States at land ports of entry along the
United States-Canada border. Such
travel will be limited to “essential
travel,” as further defined in this
document.

DATES: These restrictions go into effect
at 12 a.m. Eastern Standard Time (EST)
on December 22, 2020 and will remain
in effect until 11:59 p.m. EST on
January 21, 2020.

FOR FURTHER INFORMATION CONTACT:
Stephanie Watson, Office of Field
Operations Coronavirus Coordination
Cell, U.S. Customs and Border
Protection (CBP) at 202—325-0840.

SUPPLEMENTARY INFORMATION:
Background

On March 24, 2020, DHS published
notice of the Secretary’s decision to
temporarily limit the travel of
individuals from Canada into the United
States at land ports of entry along the
United States-Canada border to
“essential travel,” as further defined in

that document.? The document
described the developing circumstances
regarding the COVID-19 pandemic and
stated that, given the outbreak and
continued transmission and spread of
the virus associated with COVID-19
within the United States and globally,
the Secretary had determined that the
risk of continued transmission and
spread of the virus associated with
COVID-19 between the United States
and Canada posed a “‘specific threat to
human life or national interests.” The
Secretary later published a series of
notifications continuing such
limitations on travel until 11:59 p.m.
EST on December 21, 2020.2

The Secretary has continued to
monitor and respond to the COVID-19
pandemic. As of the week of December
8, there have been over 65 million
confirmed cases globally, with over 1.5
million confirmed deaths.3 There have
been over 15.2 million confirmed and
probable cases within the United
States,4 over 400,000 confirmed cases in
Canada,5 and over 1.1 million
confirmed cases in Mexico.®

185 FR 16548 (Mar. 24, 2020). That same day,
DHS also published notice of the Secretary’s
decision to temporarily limit the travel of
individuals from Mexico into the United States at
land ports of entry along the United States-Mexico
border to “essential travel,” as further defined in
that document. 85 FR 16547 (Mar. 24, 2020).

2 See 85 FR 74603 (Nov. 23, 2020); 85 FR 67276
(Oct. 22, 2020); 85 FR 59670 (Sept. 23, 2020); 85
FR 51634 (Aug. 21, 2020); 85 FR 44185 (July 22,
2020); 85 FR 37744 (June 24, 2020); 85 FR 31050
(May 22, 2020); 85 FR 22352 (Apr. 22, 2020). DHS
also published parallel notifications of the
Secretary’s decisions to continue temporarily
limiting the travel of individuals from Mexico into
the United States at land ports of entry along the
United States-Mexico border to “essential travel.”
See 85 FR 74604 (Nov. 23, 2020); 85 FR 67275 (Oct.
22, 2020); 85 FR 59669 (Sept. 23, 2020); 85 FR
51633 (Aug. 21, 2020); 85 FR 44183 (July 22, 2020);
85 FR 37745 (June 24, 2020); 85 FR 31057 (May 22,
2020); 85 FR 22353 (Apr. 22, 2020).

3WHO, Coronavirus disease 2019 (COVID-19)
Weekly Epidemiological Update (Dec. 8, 2020),
available at https://www.who.int/publications/m/
item/weekly-epidemiological-update-8-december-
2020.

4 CDC, COVID Data Tracker (accessed Dec. 10,
2020), available at https://covid.cdc.gov/covid-data-
tracker/.

5 WHO, COVID-19 Weekly Epidemiological
Update (Dec. 8, 2020).

61d.

Notice of Action

Given the outbreak and continued
transmission and spread of COVID-19
within the United States and globally,
the Secretary has determined that the
risk of continued transmission and
spread of the virus associated with
COVID-19 between the United States
and Canada poses an ongoing ‘““specific
threat to human life or national
interests.”

U.S. and Canadian officials have
mutually determined that non-essential
travel between the United States and
Canada poses additional risk of
transmission and spread of the virus
associated with COVID-19 and places
the populace of both nations at
increased risk of contracting the virus
associated with COVID-19. Moreover,
given the sustained human-to-human
transmission of the virus, returning to
previous levels of travel between the
two nations places the personnel
staffing land ports of entry between the
United States and Canada, as well as the
individuals traveling through these
ports of entry, at increased risk of
exposure to the virus associated with
COVID-19. Accordingly, and consistent
with the authority granted in 19 U.S.C.
1318(b)(1)(C) and (b)(2),” I have

719 U.S.C. 1318(b)(1)(C) provides that
“[n]otwithstanding any other provision of law, the
Secretary of the Treasury, when necessary to
respond to a national emergency declared under the
National Emergencies Act (50 U.S.C. 1601 et seq.)
or to a specific threat to human life or national
interests,” is authorized to “[t]ake any . . . action
that may be necessary to respond directly to the
national emergency or specific threat.” On March
1, 2003, certain functions of the Secretary of the
Treasury were transferred to the Secretary of
Homeland Security. See 6 U.S.C. 202(2), 203(1).
Under 6 U.S.C. 212(a)(1), authorities “‘related to
Customs revenue functions” were reserved to the
Secretary of the Treasury. To the extent that any
authority under section 1318(b)(1) was reserved to
the Secretary of the Treasury, it has been delegated
to the Secretary of Homeland Security. See Treas.
Dep’t Order No. 100-16 (May 15, 2003), 68 FR
28322 (May 23, 2003). Additionally, 19 U.S.C.
1318(b)(2) provides that “[n]otwithstanding any
other provision of law, the Commissioner of U.S.
Customs and Border Protection, when necessary to
respond to a specific threat to human life or
national interests, is authorized to close temporarily
any Customs office or port of entry or take any other
lesser action that may be necessary to respond to
the specific threat.” Congress has vested in the
Secretary of Homeland Security the “functions of


https://www.who.int/publications/m/item/weekly-epidemiological-update-8-december-2020
https://www.who.int/publications/m/item/weekly-epidemiological-update-8-december-2020
https://www.who.int/publications/m/item/weekly-epidemiological-update-8-december-2020
https://covid.cdc.gov/covid-data-tracker/
https://covid.cdc.gov/covid-data-tracker/
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determined that land ports of entry
along the U.S.-Canada border will
continue to suspend normal operations
and will only allow processing for entry
into the United States of those travelers
engaged in “‘essential travel,” as defined
below. Given the definition of “essential
travel”” below, this temporary alteration
in land ports of entry operations should
not interrupt legitimate trade between
the two nations or disrupt critical
supply chains that ensure food, fuel,
medicine, and other critical materials
reach individuals on both sides of the
border.

For purposes of the temporary
alteration in certain designated ports of
entry operations authorized under 19
U.S.C. 1318(b)(1)(C) and (b)(2), travel
through the land ports of entry and ferry
terminals along the United States-
Canada border shall be limited to
“essential travel,” which includes, but
is not limited to—

e U.S. citizens and lawful permanent
residents returning to the United States;
¢ Individuals traveling for medical
purposes (e.g., to receive medical

treatment in the United States);

e Individuals traveling to attend
educational institutions;

e Individuals traveling to work in the
United States (e.g., individuals working
in the farming or agriculture industry
who must travel between the United
States and Canada in furtherance of
such work);

e Individuals traveling for emergency
response and public health purposes
(e.g., government officials or emergency
responders entering the United States to
support federal, state, local, tribal, or
territorial government efforts to respond
to COVID-19 or other emergencies);

¢ Individuals engaged in lawful cross-
border trade (e.g., truck drivers
supporting the movement of cargo
between the United States and Canada);

¢ Individuals engaged in official
government travel or diplomatic travel;

e Members of the U.S. Armed Forces,
and the spouses and children of
members of the U.S. Armed Forces,
returning to the United States; and

¢ Individuals engaged in military-
related travel or operations.

The following travel does not fall
within the definition of “essential
travel”” for purposes of this
Notification—

¢ Individuals traveling for tourism
purposes (e.g., sightseeing, recreation,
gambling, or attending cultural events).

At this time, this Notification does not
apply to air, freight rail, or sea travel

all officers, employees, and organizational units of
the Department,” including the Commissioner of
CBP. 6 U.S.C. 112(a)(3).

between the United States and Canada,
but does apply to passenger rail,
passenger ferry travel, and pleasure boat
travel between the United States and
Canada. These restrictions are
temporary in nature and shall remain in
effect until 11:59 p.m. EST on January
21, 2020. This Notification may be
amended or rescinded prior to that time,
based on circumstances associated with
the specific threat.®

The Commissioner of U.S. Customs
and Border Protection (CBP) is hereby
directed to prepare and distribute
appropriate guidance to CBP personnel
on the continued implementation of the
temporary measures set forth in this
Notification. The CBP Commissioner
may determine that other forms of
travel, such as travel in furtherance of
economic stability or social order,
constitute “‘essential travel” under this
Notification. Further, the CBP
Commissioner may, on an
individualized basis and for
humanitarian reasons or for other
purposes in the national interest, permit
the processing of travelers to the United
States not engaged in “‘essential travel.”

The Acting Secretary of Homeland
Security, Chad F. Wolf, having reviewed
and approved this document, has
delegated the authority to electronically
sign this document to Chad R. Mizelle,
who is the Senior Official Performing
the Duties of the General Counsel for
DHS, for purposes of publication in the
Federal Register.

Chad R. Mizelle,

Senior Official Performing the Duties of the
General Counsel, U.S. Department of
Homeland Security.

[FR Doc. 2020-28381 Filed 12—21-20; 8:45 am]
BILLING CODE 9112-FP-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Chapter |

Notification of Temporary Travel
Restrictions Applicable to Land Ports
of Entry and Ferries Service Between
the United States and Mexico

AGENCY: Office of the Secretary, U.S.
Department of Homeland Security; U.S.
Customs and Border Protection, U.S.
Department of Homeland Security.
ACTION: Notification of continuation of
temporary travel restrictions.

8DHS is working closely with counterparts in
Mexico and Canada to identify appropriate public
health conditions to safely ease restrictions in the
future and support U.S. border communities.

SUMMARY: This document announces the
decision of the Secretary of Homeland
Security (Secretary) to continue to
temporarily limit the travel of
individuals from Mexico into the United
States at land ports of entry along the
United States-Mexico border. Such
travel will be limited to “essential
travel,” as further defined in this
document.

DATES: These restrictions go into effect
at 12 a.m. Eastern Standard Time (EST)
on December 22, 2020 and will remain
in effect until 11:59 p.m. EST on
January 21, 2020.

FOR FURTHER INFORMATION CONTACT:
Stephanie Watson, Office of Field
Operations Coronavirus Coordination
Cell, U.S. Customs and Border
Protection (CBP) at 202—-325-0840.
SUPPLEMENTARY INFORMATION:

Background

On March 24, 2020, DHS published
notice of the Secretary’s decision to
temporarily limit the travel of
individuals from Mexico into the United
States at land ports of entry along the
United States-Mexico border to
“essential travel,” as further defined in
that document.! The document
described the developing circumstances
regarding the COVID-19 pandemic and
stated that, given the outbreak and
continued transmission and spread of
the virus associated with COVID-19
within the United States and globally,
the Secretary had determined that the
risk of continued transmission and
spread of the virus associated with
COVID-19 between the United States
and Mexico posed a “specific threat to
human life or national interests.”” The
Secretary later published a series of
notifications continuing such
limitations on travel until 11:59 p.m.
EST on December 21, 2020.2

The Secretary has continued to
monitor and respond to the COVID-19

185 FR 16547 (Mar. 24, 2020). That same day,
DHS also published notice of the Secretary’s
decision to temporarily limit the travel of
individuals from Canada into the United States at
land ports of entry along the United States-Canada
border to “essential travel,” as further defined in
that document. 85 FR 16548 (Mar. 24, 2020).

2 See 85 FR 74604 (Nov. 23, 2020); 85 FR 67275
(Oct. 22, 2020); 85 FR 59669 (Sept. 23, 2020); 85
FR 51633 (Aug. 21, 2020); 85 FR 44183 (July 22,
2020); 85 FR 37745 (June 24, 2020); 85 FR 31057
(May 22, 2020); 85 FR 22353 (Apr. 22, 2020). DHS
also published parallel notifications of the
Secretary’s decisions to continue temporarily
limiting the travel of individuals from Canada into
the United States at land ports of entry along the
United States-Canada border to “essential travel.”
See 85 FR 74603 (Nov. 23, 2020); 85 FR 67276 (Oct.
22, 2020); 85 FR 59670 (Sept. 23, 2020); 85 FR
51634 (Aug. 21, 2020); 85 FR 44185 (July 22, 2020);
85 FR 37744 (June 24, 2020); 85 FR 31050 (May 22,
2020); 85 FR 22352 (Apr. 22, 2020).
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pandemic. As of the week of December
8, there have been over 65 million
confirmed cases globally, with over 1.5
million confirmed deaths.3 There have
been over 15.2 million confirmed and
probable cases within the United
States,* over 400,000 confirmed cases in
Canada,5 and over 1.1 million
confirmed cases in Mexico.6

Notice of Action

Given the outbreak and continued
transmission and spread of COVID-19
within the United States and globally,
the Secretary has determined that the
risk of continued transmission and
spread of the virus associated with
COVID-19 between the United States
and Mexico poses an ongoing “‘specific
threat to human life or national
interests.”

U.S. and Mexican officials have
mutually determined that non-essential
travel between the United States and
Mexico poses additional risk of
transmission and spread of the virus
associated with COVID-19 and places
the populace of both nations at
increased risk of contracting the virus
associated with COVID-19. Moreover,
given the sustained human-to-human
transmission of the virus, returning to
previous levels of travel between the
two nations places the personnel
staffing land ports of entry between the
United States and Mexico, as well as the
individuals traveling through these
ports of entry, at increased risk of
exposure to the virus associated with
COVID-19. Accordingly, and consistent
with the authority granted in 19 U.S.C.
1318(b)(1)(C) and (b)(2),7 I have

3WHO, Coronavirus disease 2019 (COVID-19)
Weekly Epidemiological Update (Dec. 8, 2020),
available at https://www.who.int/publications/m/
item/weekly-epidemiological-update-8-december-
2020.

4(CDC, COVID Data Tracker (accessed Dec. 10,
2020), available at https://covid.cdc.gov/covid-data-
tracker/.

5WHO, COVID-19 Weekly Epidemiological
Update (Dec. 8, 2020).

6]d.

719 U.S.C. 1318(b)(1)(C) provides that
“[n]otwithstanding any other provision of law, the
Secretary of the Treasury, when necessary to
respond to a national emergency declared under the
National Emergencies Act (50 U.S.C. 1601 et seq.)
or to a specific threat to human life or national
interests,” is authorized to “[t]ake any . . . action
that may be necessary to respond directly to the
national emergency or specific threat.” On March
1, 2003, certain functions of the Secretary of the
Treasury were transferred to the Secretary of
Homeland Security. See 6 U.S.C. 202(2), 203(1).
Under 6 U.S.C. 212(a)(1), authorities “‘related to
Customs revenue functions” were reserved to the
Secretary of the Treasury. To the extent that any
authority under section 1318(b)(1) was reserved to
the Secretary of the Treasury, it has been delegated
to the Secretary of Homeland Security. See Treas.
Dep’t Order No. 100-16 (May 15, 2003), 68 FR
28322 (May 23, 2003). Additionally, 19 U.S.C.

determined that land ports of entry
along the U.S.-Mexico border will
continue to suspend normal operations
and will only allow processing for entry
into the United States of those travelers
engaged in “essential travel,” as defined
below. Given the definition of “essential
travel” below, this temporary alteration
in land ports of entry operations should
not interrupt legitimate trade between
the two nations or disrupt critical
supply chains that ensure food, fuel,
medicine, and other critical materials
reach individuals on both sides of the
border.

For purposes of the temporary
alteration in certain designated ports of
entry operations authorized under 19
U.S.C. 1318(b)(1)(C) and (b)(2), travel
through the land ports of entry and ferry
terminals along the United States-
Mexico border shall be limited to
“essential travel,” which includes, but
is not limited to—

e U.S. citizens and lawful permanent
residents returning to the United States;
e Individuals traveling for medical
purposes (e.g., to receive medical

treatment in the United States);

¢ Individuals traveling to attend
educational institutions;

e Individuals traveling to work in the
United States (e.g., individuals working
in the farming or agriculture industry
who must travel between the United
States and Mexico in furtherance of
such work);

e Individuals traveling for emergency
response and public health purposes
(e.g., government officials or emergency
responders entering the United States to
support federal, state, local, tribal, or
territorial government efforts to respond
to COVID-19 or other emergencies);

¢ Individuals engaged in lawful cross-
border trade (e.g., truck drivers
supporting the movement of cargo
between the United States and Mexico);

e Individuals engaged in official
government travel or diplomatic travel;

e Members of the U.S. Armed Forces,
and the spouses and children of
members of the U.S. Armed Forces,
returning to the United States; and

o Individuals engaged in military-
related travel or operations.

The following travel does not fall
within the definition of “‘essential

1318(b)(2) provides that “[n]otwithstanding any
other provision of law, the Commissioner of U.S.
Customs and Border Protection, when necessary to
respond to a specific threat to human life or
national interests, is authorized to close temporarily
any Customs office or port of entry or take any other
lesser action that may be necessary to respond to
the specific threat.” Congress has vested in the
Secretary of Homeland Security the “functions of
all officers, employees, and organizational units of
the Department,” including the Commissioner of
CBP. 6 U.S.C. 112(a)(3).

travel” for purposes of this
Notification—

¢ Individuals traveling for tourism
purposes (e.g., sightseeing, recreation,
gambling, or attending cultural events).

At this time, this Notification does not
apply to air, freight rail, or sea travel
between the United States and Mexico,
but does apply to passenger rail,
passenger ferry travel, and pleasure boat
travel between the United States and
Mexico. These restrictions are
temporary in nature and shall remain in
effect until 11:59 p.m. EST on January
21, 2020. This Notification may be
amended or rescinded prior to that time,
based on circumstances associated with
the specific threat.8

The Commissioner of U.S. Customs
and Border Protection (CBP) is hereby
directed to prepare and distribute
appropriate guidance to CBP personnel
on the continued implementation of the
temporary measures set forth in this
Notification. The CBP Commissioner
may determine that other forms of
travel, such as travel in furtherance of
economic stability or social order,
constitute “essential travel” under this
Notification. Further, the CBP
Commissioner may, on an
individualized basis and for
humanitarian reasons or for other
purposes in the national interest, permit
the processing of travelers to the United
States not engaged in “‘essential travel.”

The Acting Secretary of Homeland
Security, Chad F. Wolf, having reviewed
and approved this document, has
delegated the authority to electronically
sign this document to Chad R. Mizelle,
who is the Senior Official Performing
the Duties of the General Counsel for
DHS, for purposes of publication in the
Federal Register.

Chad R. Mizelle,

Senior Official Performing the Duties of the
General Counsel, U.S. Department of
Homeland Security.

[FR Doc. 2020-28375 Filed 12-21-20; 8:45 am]
BILLING CODE 9112-FP-P

8DHS is working closely with counterparts in
Mexico and Canada to identify appropriate public
health conditions to safely ease restrictions in the
future and support U.S. border communities.
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 266

[Docket No FR-5881-F-02]

RIN 2502-AJ35

Section 542(c) Housing Finance
Agency Risk Sharing Program

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: Through the Section 542(c)
Housing Finance Agency (HFA) Risk
Sharing program, HUD enters into risk-
sharing agreements with qualified state
and local HFAs so they can provide
FHA (Federal Housing Administration)
mortgage insurance and credit
enhancement for new loans on
multifamily affordable housing
properties. This final rule amends the
program’s existing regulations, to better
align with the policies of other HUD
programs, reflect current industry and
HUD practices, and conform to statutory
amendments. Additionally, this rule
provides HUD with greater flexibility to
operate the Section 542(c) HFA Risk
Sharing program more efficiently and
provides HFAs which accept a greater
share of the risk of loss on mortgages
insured under the program with
expanded program delegation. This rule
also updates outdated references and
terminology and clarifies other
provisions.

DATES: Effective January 21, 2021.

FOR FURTHER INFORMATION CONTACT:
Carmelita A. James, Office of
Multifamily Production, Office of
Housing, Department of Housing and
Urban Development, 451 7th Street SW,
Room 6146, Washington, DC 20410;
telephone number (202)-402-2579 (this
is not a toll-free number). Persons with
hearing or speech impairments may
access this number through TTY by
calling the toll-free Federal Relay
Service at 800—877-8339.
SUPPLEMENTARY INFORMATION:

I. Background

Section 542 of the Housing and
Community Development Act of 1992
(12 U.S.C. 1715z—-22) (Section 542)
directs HUD to carry out programs
through FHA to demonstrate the
effectiveness of providing new forms of
Federal credit enhancement for loans on
multifamily affordable housing
properties which are underwritten,
processed, serviced, and disposed of by
HFAs. HUD and the HFAs share in the
risk of loss, which enables the HFAs to

provide more mortgage insurance and
credit for new multifamily loans. Under
the program, qualified state and local
HF As are delegated to originate and
underwrite loans for new construction,
substantial rehabilitation, acquisition,
refinancing, and housing for the elderly.
HFAs may elect to share from 10 to 90
percent of the loss on a mortgage with
HUD. In the event of a claim, HFAs will
reimburse HUD for their portion of the
loss pursuant to their risk-sharing
agreement’s terms.

On March 8, 2016, HUD proposed a
new rule to update the Section 542(c)
HFA Risk Sharing regulations set out in
24 CFR part 266, which were last
updated over fifteen years ago.
Additional details about the proposed
rule may be found at 81 FR 12051
(March 8, 2016).

II. This Final Rule

This final rule follows publication of
the March 8, 2016 proposed rule and
considers the public comments
received. HUD is adopting the proposed
rule as final with no substantive
changes.

III. Discussion of Public Comments

HUD received eight public comments
on the proposed rule from housing and
finance agencies, a law firm, and other
interested parties. One commenter did
not discuss the proposed rule and
therefore the comment will not be
addressed here as it is outside the
rulemaking’s scope. In general, the
comments received supported the rule,
with no expressed opposition.

The comments largely contained
requests for clarification, suggested
technical changes, and provided
additional recommendations. Several
commenters stated the proposed rule’s
revisions were necessary updates that
would help streamline the regulation,
add flexibility, and make the program
more effective. In addition, commenters
stated they appreciated HUD’s extensive
outreach and exchanges with HFAs
prior to issuing the proposed rule.

HUD appreciates the time that
commenters took to provide helpful
information and valuable suggestions.

A. Affordable Housing Definition

Comment: The revisions to the
definition of “affordable housing” are
helpful. Commenters supported HUD
amending the proposed rule’s definition
of “affordable housing.” One
commenter supported the proposed
revisions because they would expand
the Section 542(c) program to better
support loans on projects with Federal
low-income housing tax credits (LIHTC)

and synchronize the risk sharing
program with the LIHTC rules.

HUD Response: HUD appreciates the
support but emphasizes that the revised
definition of “affordable housing” is
technical and does not expand the
program’s scope. As discussed in the
proposed rule, the existing definition of
“affordable housing,” as well as the
definitions of “‘gross rent” and
“supportive services,” are unnecessarily
repetitive so the proposed change
removes redundant verbiage and
simplifies the regulatory language
without substantively changing the
program’s scope. This rule amends the
“affordable housing” definition to more
closely conform to the statutory
language in Section 542(c)(7) of the
Housing and Community Development
Act of 1992 and meet the requirements
for a qualified low-income housing tax
credit project under section 42(g) of the
Internal Revenue Code.

Comment: The rule should clarify that
cooperatives meet the proposed rule’s
definition of “affordable housing,” and
that “gross rent” includes charges for
the occupancy of a cooperative unit. A
commenter stated that the existing Risk-
Sharing regulations make it clear that
loans for cooperatives with five or more
units are eligible for Risk-Sharing
mortgage insurance, but the rule’s
revision of the “affordable housing”
definition makes that less clear.
According to the commenter, the
revision should incorporate all the
requirements for a qualified low-income
housing project that are set forth in
L.R.C. Section 42(g) and not simply the
gross rent rules that are required by the
Section 542(c) Risk-Sharing statute.

The commenter stated further that
Section 42(g) contains several LIHTC-
specific concepts that may need to be
disregarded when they are applied to
non-LIHTC, Risk-Sharing projects.
Further, Section 42(g) should not be
interpreted as implying that
cooperatives are not eligible for Risk
Sharing. The commenter suggested
clarifying the definition of affordable
housing so that, for purposes of the
Risk-Sharing regulations, any reference
to a residential rental project in Section
42(g) includes cooperative projects.

In addition, the commenter stated that
the proposed rule continues existing
cooperative-related language from the
current rule that is unnecessarily
confusing because charges for a
cooperative unit occupancy are said to
be a form of utility allowance. Lastly,
the commenter said it is awkward to
refer to cooperative occupancy charges
in such terms, which are otherwise
known as “maintenance fees,” and the
final rule should specify that gross rent,
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and not just the utility allowance, is
included in the charges for a
cooperative unit occupancy.

HUD Response: HUD appreciates the
comments on ensuring that the rule is
clear that cooperative units are eligible
as “‘affordable housing” for purposes of
the Risk Sharing program, if they
otherwise meet the Risk Sharing
statute’s other requirements. This rule
continues to apply to cooperative
housing units, and HUD does not
believe any additional changes are
necessary to confirm that.

B. Housing Finance Agency
Requirements

Comment: Be consistent regarding
rating requirements. A commenter
stated the HFA qualifier with an
“overall rating of ‘A’ on general
obligation bonds” used in § 266.110(a)
and § 266.120(e)(5) should also be used
in §266.100(a)(1). This commenter also
indicated that while HFAs may qualify
to participate in the program if they
carry an issuer credit rating of “A” or
better, the regulations do not provide
that HFAs may qualify if they receive a
rating of “A” or better for their general
obligation bonds. In addition, the
commenter said that, considering this,
an “AA” or “AAA” rating would
technically not be sufficient, and
recommended that the rule specify in
§266.100(a)(1), §266.110(a), and
§266.120(e)(5) that a HFA can qualify
for the program if it receives a rating of
“A” or better for its general obligation
bonds.

The commenter also said it assumes
that references to ‘““general obligation
bonds” in the rule mean bonds whose
rating depends on the issuer’s general
ability to pay, and area proxy for an
issuer rating, and are not intended to
include general obligation bonds that
also have pledged collateral that serves
as the basis for the rating. The
commenter said that the mere fact that
loans are pledged does not necessarily
mean they will be the basis for the bond
rating, although they often are.

HUD Response: The commenter’s
requested language is already included
in § 266.100(a)(2), which remains
unchanged, and as such there is no need
to change § 266.100(a)(1).

Comment: Reconsider reviewing
underwriting standards, loan terms and
conditions, and asset management and
servicing procedures for HFAs with
Level II approval every five years. A
commenter suggested that reviewing
Level Il HFA underwriting standards
every five years to align them with FHA
standards is not necessary and should
only apply to “large claims made.”

HUD Response: HUD has the statutory
authority to impose additional
underwriting criteria, loan terms, and
conditions when HUD assumes more
than 50% of the risk of loss and may do
so for a variety of risk management and
program oversight reasons. HUD
interprets the commenters reference to
“large claims made” as intending to
refer to mortgage insurance
commitments issued for large loans.
HUD disagrees that reviewing
underwriting standards, loan terms and
conditions only as they apply to large
loans would be sufficient to manage risk
and to protect the Risk Sharing
program’s safety and soundness.

Comment: Termination. One
commenter objected to the proposed
change allowing HUD to withdraw
program approval for Level Il HFAs that
do not adopt new underwriting
standards, loan terms and conditions,
and asset management and servicing
procedures that HUD may establish
every five years. The comment stated
that termination seems inappropriate for
HF As that are otherwise performing
under the program. The commenter
asked that HUD allow for a reasonable
transition period and establish
processes the HFAs can use to negotiate
HUD’s new standards and to appeal a
possible termination.

HUD Response: The language in the
proposed rule states that, every five
years, HUD will review the
underwriting standards, loan terms and
conditions, and asset management and
servicing procedures for HFAs with
Level IT approval, under which HFAs
assume less than 50% of the risk of loss
and that HUD may require changes to
these standards and procedures as a
condition of continued Level II
approval. The rule does not state that
HUD will necessarily establish new
procedures every five years, but only
that HUD will review the standards and
procedures of HFAs with Level II
approval every five years. Under this
regulation, HUD may require changes to
these standards and procedures to
ensure they are updated and that they
conform to HUD’s standards and
requirements, but the rule does not state
that HUD will necessarily terminate an
HFA’s approval. As noted in the
proposed rule’s preamble, many of the
standards used by HFAs with Level I
approval have been in place for more
than 20 years without being reviewed by
HUD, and may likely be outdated.

C. Program Requirements

Comment: Clarify eligibility
requirements for existing projects and
projects receiving Section 8 rental
subsidies or other rental subsidies. A

commenter indicated that
§266.200(c)(4), (5), and (7) of the
proposed rule, which describe eligibility
requirements for existing projects, relate
to projects with Section 8 contracts, but
none of them states that explicitly, and
that beginning each of these paragraphs
with a phrase such as “If the project is
the subject of a Housing Assistance
Payments (HAP) contract . . .”” would
provide clarity. Alternatively, this
commenter said that § 266.200(c)(4), (5),
and (7) could be consolidated into a
single subsection that addresses Section
8 assisted projects.

HUD Response: HUD agreed with the
suggestions. Sections 266.200(c)(4), (5)
and (7) were consolidated into a single
subsection (5) for Section 8 assisted
projects which begins with the phrase
“If the project is subject to a Housing
Assistance Payment (HAP) contract
. . . .” This paragraph was moved to
clarify the circumstances to which this
applies, after the general provisions in
§ 266.200.

Comment: Differences between
§266.200(c)(7) and § 266.200(d). Under
Section 266.200(d), for projects that
receive rental subsidies, the HUD
insured mortgage may not exceed an
amount supported by the lower of the
contract rents under the rental
assistance agreement or market rents,
except for Section 202 projects. Under
Section 266.200(c)(7), the HUD-insured
mortgage may not exceed an amount
supported by the lower of the unit rents
under the rental assistance agreement or
unit rents at unassisted projects in the
market area, except for Section 202
projects. The commenter asked why
both provisions were necessary and how
they differed.

HUD Response: HUD agreed with the
commenter that the language in both
Sections is similar, however, the
difference is intentional. Section
266.200(c)(7) has requirements for
existing projects which may or may not
have Section 8 subsidies, whereas
Section 266.200(d) has requirements
exclusively for projects receiving
Section 8 subsidies.

Comment: Exception for 202 projects.
The exception for 202 projects in the
revised § 266.200(d) seems to contradict
the preamble’s explanation that the
amendment to this Section would result
in Level I HFAs being subject to the
same underwriting standards as for
other Section 202 projects, in that the
loans may be underwritten to contract
rents. The commenter stated that the
“same underwriting standard” refers to
the program allowing Section 202
projects to obtain Risk Sharing loans
which are underwritten based on
contract rents, regardless of market
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rents, and asked that HUD provide
clarity.

HUD Response: HUD reviewed the
proposed § 266.200(b)(7) and
§266.200(d) and determined that Level
I participants may underwrite Section
202 projects to contract rents, regardless
of market comparable.

Comment: Clarify § 266.200(c)(4).
Commenters asked HUD to clarify that
§ 266.200(c)(4), which requires that
property owners agree to renew the HAP
contract for a 20-year term, applies only
to Section 8 Project-Based Rental
Assistance (PBRA) and not Section 8
Project-Based Vouchers (PBV). The
commenters said that administering
agencies are not obligated to extend PBV
contracts and can let them expire,
unlike PBRA. Furthermore, even if
administering agencies were willing to
extend PBV contracts, uncertainty
regarding third-party consent
requirements could deter owners from
using the Section 542(c) program to
preserve affordable housing.
Additionally, commenters said the
regulatory requirements for the term of
the PBV contracts could make
compliance with the requirement in this
rule problematic, as the regulations
impose limitations on the total,
aggregate term allowed for a PBV
contract. See 24 CFR 983.205.

Commenters also asked HUD to
clarify whether the requirement for a 20-
year renewal of a HAP contract is
deemed satisfied for projects with an
existing HAP contract if the owner
commits to a future extension upon the
existing HAP contract’s expiration, or if
it requires that the owner enter into a
new 20-year HAP contract at the closing
on the loan. Commenters said the
former should achieve HUD’s policy
goals and will avoid any potential
detrimental impact on a project’s
appraised value that could result from
extending HUD’s use agreement now, as
would be required upon certain types of
HAP contract extensions.

HUD Response: The PBV program
permits 20-year contract extensions at
any time during the contract term,
effectively creating a 40-year contract
option. Extensions are at the PHA’s
discretion, so a PHA could decide not
to extend a PBV contract, since PBVs are
not like PBRA, where owners have a
general right to renewal under the
Multifamily Assisted Housing Reform
and Affordability Act. However, even if
the administering agencies were willing
to extend a PBV contract at some point
during its term, HUD recognizes that
uncertainty regarding third-party
consent requirements could deter
owners from using the Risk Sharing
program to preserve the affordable

housing. However, as noted above, a
contract extension could be agreed to at
the time of loan closing with the
mortgagee’s consent requested at that
time. The commenter stated that the
regulatory requirements for the PBV
contract’s term (24 CFR 983.205) could
make compliance with the requirement
in this rule problematic, as the
regulations impose limitations on the
total, aggregate term allowed for a PBV
contract. Section 983.205 has been
modified by the Housing Opportunity
Through Modernization Act (HOTMA),
with the initial and extension term
language contained in the FR
Implementation Notice dated 1-18-17,
with further guidance provided in
Notice PIH 2017-21. Eventually, HUD
will codify these changes. However,
HOTMA allows the agency to initially
implement by FR Notice, which is what
has occurred.

Comment: Residual receipts. Further,
commenters asked whether the
provision in the proposed rule regarding
residual receipts to fund future Housing
Assistance Payments in § 266.200(c)(5)
only applies to so-called “New
Regulation”” HAP contracts, pursuant to
HUD Notice 2012-14 and the FAQ
memo of October 2, 2012, and asked
that the rule be specific as to which
HAP contracts it applies in order to
avoid restricting distributions where the
HAP contract itself has no limit.

HUD Response: Notice 2012-14
applies to contracts subject to the
revised Section 8 regulations. HUD will
specify the applicable HAP contracts in
the final rule, in accordance with Notice
2012-14, which states: “For projects
subject to 24 CFR part 883, in effect as
of February 29, 1980, the State Housing
Agency, rather than HUD, is entitled to
make the determination that project
funds are more than the amount needed
and to require that the excess be
deposited into an interest-bearing
account to be used for project
purposes.” See 24 CFR 883.306(e).

Comment: Expand the underwriting
exception. Commenters requested that
the rule’s exception regarding
underwriting to the lower of market or
HAP rents be expanded. Commenters
said that § 266.200(c)(7) and
§ 266.200(d) generally require
underwriting rents to be the lower of
market or Section 8 rents, but there is
an exception to underwrite at higher
HAP contract rents on Section 202
refinances. Commenters said there are
other exceptions available for other
multifamily loans insured by FHA,
specifically, if the long-term HAP
contract rents are above market rents
and are not subject to being reset to
market (for example, Mark-to-Market

(M2M), Option 4, or some Option 5
Low-Income Housing Preservation and
Resident Homeownership Act
(LIHPRHA) projects). The FHA
Multifamily Accelerated Processing
(MAP) program allows rents to be
underwritten to the above-market HAP
contract rents for the full term of the
contract. Commenters suggested that the
proposed rule incorporate comparable
provisions for the HFA Risk-Sharing
Program.

Another commenter asked that HUD
extend the flexibility provided for
Section 202 projects to situations in
which Risk-Sharing is used to finance
loans for projects under other programs,
such as M2M, Option 4 and some
Option 5 LIHPRHA deals.

HUD Response: Under M2M, once a
property has gone through an M2M
restructuring (which sets the Section 8
rents at market), the only permitted rent
increase is an annual Operating Cost
Adjustment Factors increase. HUD is
unable to act on the commenter’s
suggestion regarding Section 202
projects since that program is governed
by its own statutory and regulatory
structure, which is beyond the scope of
the Risk Sharing regulation.

Comment: Expand the Risk-Sharing
program. A commenter recommended
that HUD expand project eligibility to
include financing workforce housing
projects where the resident could earn
up to 80—100 percent of Area Median
Income (AMI). This commenter said
that, currently, workforce transactions
where rents are above 60 percent of AMI
and do not meet the minimum set-aside
defined in the Handbook cannot be
financed under Risk Sharing. This
commenter also recommended that
HUD expand the definition of senior
properties for the Risk Sharing program
to include renters age 55 and older in
order to provide greater flexibility for
HFAs and to align with current industry
practices defining a senior property.
Further, the commenter asked that the
regulation clarify whether manufactured
housing rental communities can be
insured under the Section 542(c)
program, assuming they meet other
program requirements.

HUD Response: Expanding project
eligibility to include residents earning
up to 80 to 100 percent of AMI would
not conform to the program’s statutory
requirements, under which the
affordability restriction must meet the
requirements of L.R.C. § 42(g). Projects
restricted to renters age 55 and older are
required to comply with the Fair
Housing Act’s exemption and HUD’s
Housing for Older Person regulations in
24 CFR part 100, subpart E.
Manufactured housing rental
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communities are eligible for Risk
Sharing in accordance with 24 CFR
266.200(a)—Eligible Projects, if all other
statutory and regulatory requirements of
the Risk Sharing program are met.

Comment: Revise HFA environmental
review requirements. A commenter said
HF As that serve as a Responsible Entity
(RE) for conducting the environmental
assessment for Risk-Sharing mortgages
must follow 24 CFR part 58 regulations,
but that HUD follows 24 CFR part 50 for
mortgage insurance applications
processed under the MAP program. The
commenter suggested changing the Risk-
Sharing regulations to allow HFAs that
take at least 50 percent risk of loss to
utilize 24 CFR part 50 for the
environmental reviews in order to align
Risk-Sharing loans with the same
standards as the MAP program, which
will result in more streamlined reviews
and a more expedited process.

HUD Response: The National
Environmental Policy Act required
environmental reviews are lengthy and
create an additional responsibility for
already overburdened HUD field offices.
To lessen this burden and to facilitate
more expeditious processing of
applications for mortgage insurance,
HUD will continue to serve in a
monitoring role for environmental
reviews performed by the HFAs.
Assumption of this authority is critical
to giving the HFAs the maximum
authority to carry out the Risk Sharing
program’s intent.

D. Mortgage Requirements

Comment: Provide further
information about the rule’s fully
amortizing loan requirement and
exceptions. A commenter stated that
§266.410(e) provides that the rule’s
fully amortizing loan requirement does
not apply to Level I participants, where
the loan can have a minimum 17-year
term and the HFA’s underwriting
standards have been approved by HUD.
This commenter stated that the industry
standard for a LIHTC first mortgage loan
is 30-year amortization with a 17-year
term, and the commenter said it
presumed this provision is intended to
apply to properties of this type. The
commenter also said the rule does not
require a specific amortization period
since HUD has the ultimate veto of the
HFA’s underwriting criteria. Another
commenter suggested giving HFAs the
ability to extend the maximum
amortization period to 40 years for loans
that will have a shorter term. This
commenter also suggested the rule
clarify HUD’s flexibility to extend the
mortgage insurance at the time a term
loan balloon payment is due provided

the HFA is willing to extend the loan
term.

HUD Response: HUD agreed with the
comment and the language was changed
accordingly.

Comment: Provide specificity
regarding HUD’s authority to adjust the
amount of mortgage insurance.
Commenters said that the current
§266.417 allows HUD to modify the
insured loan amount up until final
endorsement but does not specify the
factors that HUD would consider in
doing so. Commenters said this
potential reduction is separate from
HUD’s right to challenge the cost
certification under § 266.310(d)(4) and
to deny endorsement based on a finding
of fraud or misrepresentation under
§266.300(e). The uncertainty regarding
how HUD might exercise its discretion
to adjust the amount of insurance under
§266.417 can be problematic for Low
Income Tax Credit equity investors and
developers. As a result, commenters
said it would be helpful if the rule could
be revised to limit HUD’s discretion to
reduce the insured loan amount to
certain specific factors.

HUD Response: HUD reserves the
right to mitigate the risks posed by
delegation of underwriting, servicing,
and processing of Risk Sharing loans to
HFAs. By retaining final authority to
adjust the insured mortgage amount up
to and including the final endorsement,
HUD is not suggesting that it will, as a
matter of policy, routinely review all
decisions about insured advances or
cost certification.

E. Claim Procedure

Comment: Permit more time for HFAs
to use initial claim payments to retire
bonds. A commenter said that the
proposed § 266.628(a)(3) requires that
an HFA use the initial claim payment’s
proceeds to retire bonds within 30 days
of the claim payment, but this may not
be realistic in many instances and
cannot always be accomplished under
the controlling bond documents.
Commenter suggested that the proposed
rule require redemption as soon as
reasonably permitted by the bond
resolution or indenture, and that the
claim payment be returned if not used
to call bonds within 60 days instead of
30 days.

HUD Response: The 30-day
requirement is in the existing
regulations and the only change made in
this rule is to clarify that 30 days means
30 calendar days. HUD did not believe
that this requirement was problematic
for HFAs when the existing regulations
were issued, and HUD will not change
the requirement at this time.

Comment: Revise the current
regulation’s termination of insurance
effective date provisions. Commenters
said that the current § 266.622 does not
contemplate a refinancing that involves
the payoff or cancellation of an existing
Risk Sharing loan with the proceeds
from a new Risk-Sharing (or other FHA-
insured) loan. Additionally,
commenters said the Form 9807
instructions, which state that voluntary
insurance terminations are effective on
the date that all requirements are met,
seems inconsistent with § 266.620,
which refers to a termination being
effective at the end of the month when
the requirements are met. Commenters
suggested that § 266.622 provide that
“The termination shall be the last day
of the month in which one of the events
specified in § 266.620 occurs except in
the case of a prepayment termination
under § 266.620(a) or voluntary
termination under § 266.620(d), which
shall be effective at the time or upon the
conditions requested by the HFA in the
request to terminate, provided that in
the event such prepayment termination
or voluntary termination is in
coordination with the issuance of Risk-
Sharing (or other FHA) insurance on
new financing for the subject project,
the prepayment termination or
voluntary termination shall in no event
be effective later than the date of the
initial disbursement of funds under
such new insured loan.”

HUD Response: Section 266.620(d)
states if ““[tlhe HFA notifies the
Commissioner of Termination of
Insurance (voluntary termination);”
then § 266.622 specifies “[t]he
termination shall be the last day of the
month in which one of the events
specified in § 266.620 occurs.”
Voluntary termination, by submitting
HUD Form 9807, must be completed
before the initial endorsement of a new
refinancing loan can proceed. Therefore,
it is vital that the Form 9807 is
submitted in a timely manner to ensure
that the existing project is terminated in
HUD'’s systems before the new project
can be added. HUD agrees that the
requirements of the Form 9807 are
inconsistent with regulations in
§266.622. Form 9807 was primarily
designed for mortgage terminations
insured under the National Housing Act
and does not include any instructions
on Risk Sharing terminations. HUD will
explore revising the Form 9807 to
include instructions for terminating
Risk Sharing loans. However, HFAs are
instructed that when submitting
terminations, Block #5 of the Form 9807
should indicate the “official”
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termination date (the last day of the
month).

F. Endorsement and Approval

Comment: No requirement that large
loans require the FHA Commissioner’s
approval. A commenter said that calling
for the FHA Commissioner to review a
“large loan”” under Risk Sharing is not
necessary and could delay the loan
process.

HUD Response: As explained in the
rule, FHA currently requires a National
Loan Committee to approve all large
loans under the MAP Guide for risk
management purposes. Risk-sharing
loans where the HFA assumes less than
50 percent of the risk of loss pose a
similar risk to FHA as do MAP loans
that are fully insured. The National
Loan Committee large loans review
requirement does not impact the time it
takes to process loans. Loans are usually
reviewed and completed within 1-2
days. Furthermore, this ensures that the
FHA insurance fund is protected from
potential losses on large loans.
Therefore, this final rule maintains the
revision that amends § 266.305(a) that
establishes the underwriting standards
for HF As accepting less than 50 percent
of the risk, to add a provision that large
loans processed by these HFAs under
Risk Sharing also requires the FHA
Commissioner’s prior approval.

Comment: Provide that HUD may
accept an indemnification from the HFA
in lieu of refusing to endorse a mortgage
note for insurance at final endorsement
due to fraud or material
misrepresentation. Commenters stated
that they approve of the rule’s new
provision in § 266.620(b) that allows
HUD, in its discretion, to accept an
indemnification from the HFA to avoid
insurance cancellation for fraud or
misrepresentation. Commenters asked
that the rule be clarified or extended to
specify that, for substantial
rehabilitation or new construction, HUD
also has the discretion to accept an
indemnification from the HFA in lieu of
refusing to endorse the mortgage note at
final endorsement due to fraud or
material misrepresentation under
§ 266.300(e). Commenters further said
that conceptually, the issue is the same,
and they believe that HUD would be
covered by the indemnification.

HUD Response: The new provision in
§ 266.620(b) is designed to provide
flexibility for HUD to accept
indemnification from an HFA in lieu of
terminating an existing contract of
insurance for the reasons stated in the
provision and applies to all Risk
Sharing transactions, including for new
construction and substantial
rehabilitation. For clarification

purposes, HUD will specify that all Risk
Sharing transactions would be subject to
this rule. Note that § 266.620 governs
only the potential termination of
mortgage insurance for the reasons
stated in the provision but does not
contain any provisions governing the
Final Endorsement of loans for mortgage
insurance. This provision gives HUD the
flexibility to accept an indemnification
from an HFA based on the
circumstances of a transaction, but does
not necessarily require that HUD do so.

G. Non-Regulatory Actions

Comment: Update the Firm Approval
and the Closing Docket submission
process. A commenter asked if HUD
considered updates to the submission
process for both Firm Approval and the
Closing Docket to remove obsolete
references such as utilizing a diskette, as
well as an amortization schedule for
loans “Insured of Advances” when
being submitted for the initial
endorsement. The commenter said that
the current practice is to submit an
electronic package as well as a hard
copy to the local office for review. The
commenter said the amortization
schedule is useful when the note is
modified as part of the final
endorsement but not during the
construction period, when loan
payment is interest only.

HUD Response: HUD agreed with the
commenter and will eliminate all
obsolete references when the HFA Risk
Sharing Handbook 4590.1 is revised.
The amortization schedule at initial and
final endorsement submission is used
by the Department’s Office of Financial
Analysis and Controls Division and the
Office of Insurance Operations to record
the Department’s collections,
receivables, and payables.

Comment: Consider creating an
Applicability Matrix for Risk-Sharing
Loans. A commenter said an
“Applicability Matrix” is currently used
for transactions financed under the
MAP LIHTC Pilot program and having
a similar matrix for Risk Sharing loans
will ensure consistency among HFAs as
part of underwriting and loan closing
due diligence involving LIHTC
properties.

HUD Response: HFA Risk Sharing
lenders are granted the maximum range
of processing responsibilities and
flexibilities. Program regulations
provide for primary decision-making by
participating HFAs in selecting projects
to finance. An Applicability Matrix
would be inconsistent with the
program’s basic principles, which is
delegating the underwriting, including
loans’ terms and conditions, to the HFA.

IV. Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the order’s
requirements. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “‘outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.”

This final rule updates HUD’s
regulations pertaining to Housing
Finance Agency Risk Sharing Program
for Insured Affordable Multifamily
Project Loans, codified in 24 CFR part
266. The program regulations were
initially promulgated in 1994, with the
last updates undertaken in 2000, but
only to a few regulatory sections. This
update is undertaken to reflect statutory
changes and revise outdated references
and older terminology. The rule also
better aligns HUD’s regulations with
current industry and current HUD
practices and policies. These changes
would not create additional significant
burdens for the public. As a result, this
rule was determined not to be a
significant regulatory action under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
therefore was not reviewed by the Office
of Management and Budget.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities.

The regulatory amendments would
update the regulations governing HUD’s
HFA Risk-Sharing program to conform
to current industry practices and FHA
policies with which HFAs and other
program participants are already
familiar. Other regulatory changes will
provide greater flexibility for HFAs,
alleviating administrative burdens and
related program operating costs. While
there may be some costs for HFAs to
update their practices and procedures to
reflect some of the regulatory changes,
these costs are minimal in comparison
to the streamlining benefits provided by
the revised program regulations.
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For the reasons presented, the
undersigned certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has Federalism
implications if the rule either imposes
substantial direct compliance costs on
state and local governments and is not
required by statute, or the rule preempts
state law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
rule would not have Federalism
implications and would not impose
substantial direct compliance costs on
state and local governments or preempt
state law within the meaning of the
Executive Order.

Environmental Impact

A Finding of No Significant Impact
with respect to the environment was
made prior to publication of the
proposed rule in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)). The
Finding of No Significant Impact
remains applicable and is available for
public inspection during regular
business hours in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 Seventh Street SW,
Room 10276, Washington, DC 20410—
0500. Due to security measures at the
HUD Headquarters building, please
schedule an appointment to review the
Finding by calling the Regulations
Division at (202) 402—3055 (this is not
a toll-free number). Individuals with
speech or hearing impairments may
access this number via TTY by calling
the Federal Relay Service at (800) 877—
8339.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4;
approved March 22, 1995) (UMRA)
establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on state, local, and
tribal governments, and on the private
sector. This proposed rule does not
impose any Federal mandates on any
state, local, or tribal government, or on
the private sector, within UMRA’s
meaning.

Information Collection Requirements

The information collection
requirements contained in this rule have

been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) and assigned
OMB control number 2502-0500. In
accordance with the Paperwork
Reduction Act of 1995, an agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information, unless the collection
displays a currently valid OMB control
number.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance (CFDA) Program number for
the Housing Finance Agencies Section
542(c) Risk Sharing Program is 14.188.

List of Subjects in 24 CFR Part 266

Intergovernmental relations, Low and
moderate income housing, Mortgage
insurance, Reporting and recordkeeping
requirements.

Accordingly, for the reasons stated
above, HUD amends 24 CFR part 266 as
follows:

PART 266—HOUSING FINANCE
AGENCY RISK-SHARING PROGRAM
FOR INSURED AFFORDABLE
MULTIFAMILY PROJECT LOANS

m 1. The authority citation for part 266
is revised to read as follows:

Authority: 12 U.S.C. 1715z-22.; 42 U.S.C.
3535(d).

m 2. Amend part 266 by removing the
words “Contract of Insurance” and add
in their place the words “contract of
insurance” wherever they occur.

m 3. Revise § 266.1 to read as follows:

§266.1 Purpose and scope.

(a) Authority and scope. (1) Section
542 of the Housing and Community
Development Act of 1992 (12 U.S.C.
1715z-22), directs the Secretary of the
Department of Housing and Urban
Development (HUD), acting through the
Federal Housing Administration (FHA),
to carry out programs that will provide
new forms of Federal credit
enhancement for multifamily loans.
Section 542, entitled, ‘“Multifamily
Mortgage Credit Programs,” provides
insurance authority independent from
that provided by the National Housing
Act.

(2) Section 542(c) of the Housing and
Community Development Act of 1992
specifically directs HUD to carry out a
program of risk-sharing with qualified
State and local housing finance agencies
(HFAs). The qualified HFAs are
authorized to underwrite and process
loans. HUD provides full mortgage
insurance on affordable multifamily

housing projects processed by such
HFAs under this program. Through risk-
sharing agreements with HUD, HF As
contract to reimburse HUD for a portion
of the loss from any defaults that occur
while HUD insurance is in force.

(3) The extent to which HUD directs
qualified HFAs regarding their
underwriting standards, loan terms and
conditions, and asset management and
servicing procedures is related to the
proportion of the risk taken by an HFA.

(b) Purpose. The primary purpose of
this program is to provide credit
enhancement for multifamily loans, i.e.,
utilization of full insurance by HUD,
pursuant to risk-sharing agreements
with qualified housing finance agencies,
for the development of affordable
housing. The utilization of Federal
credit enhancements increases access to
capital markets and, thereby, increases
the supply of affordable multifamily
housing. By permitting HFAs to
underwrite, process, and service loans
and to manage and dispose of properties
that fall into default, affordable housing
is made available to eligible families
and individuals in a timely manner.

m 4. Amend § 266.5 by:
m a. Removing , as amended” from the
definition of “Act”;
m b. Revising the definition of
“Affordable housing”;
m c. Removing from the definition of
“Commissioner” the words ‘“‘his or her”
and adding in their place the words “the
Commissioner’s”;
m d. Revising the definition of “Credit
subsidy”’;
m e. Removing from the definition of
“Designated offices” the words “HUD
Field Offices” and adding in their place
the words “local HUD offices”;
m f. Removing the definition of “Gross
rent”’;
m g. Removing from the definition of
“Multifamily housing” the word
“Secretary” and add in its place the
word “Commissioner”’; and
m h. Removing the definition of
“Supportive services”.

The revisions read as follows:

§266.5 Definitions.

* * * * *

Affordable housing means a project
that meets the requirements for a
qualified low-income housing project
under section 42(g) of the Internal
Revenue Code of 1986 (26 U.S.C. 42(g)).
For purposes of this part, the reference
to a utility allowance in 26 U.S.C. 42(g)
includes charges for the occupancy of a
cooperative unit.

Credit subsidy means the cost of a
direct loan or loan guarantee under the
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Federal Credit Reform Act of 1990
(subtitle B of title XIII of the Omnibus
Budget Reconciliation Act of 1990,
Public Law 101-508, approved Nov. 5,
1990).

* * * * *

§266.10 [Removed]

m 5. Remove § 266.10.
m 6. Revise § 266.30 to read as follows:

§266.30 Nonapplicability of 24 CFR part
246.

The regulations at 24 CFR part 246,
pertaining to local rent control, do not
apply to projects that are security for
mortgages insured under this part.

m 7. Amend § 266.100 by:

m a. Revising the first sentence of
paragraph (a) introductory text;

m b. Revising paragraphs (a)(1), (a)(6)(i),
(b)(1), (b)(2) introductory text, and
(b)(3); and

m c. Adding paragraph (b)(4).

The revisions and addition read as
follows:

§266.100 Qualified housing finance
agency (HFA).

(a) Qualifications. To participate in
the program, an HFA must apply and be
specifically approved for the program
described in this part, in addition to
being approved as a mortgagee under
§202.10 of this part. * * *

(1) Carry an issuer credit rating of “A”
or better, or an equivalent as evaluated
by Standard and Poor’s or any other
nationally recognized rating agency; or
* * * * *

(6) * *x %

(i) The Department of Justice has not
brought a civil rights suit against the
HFA, and no suit is pending;

* * * * *

(b) EE

(1) Level I approval to originate,
service, and dispose of multifamily
mortgages where the HFA uses its own
underwriting standards, loan terms and
conditions, and asset management and
servicing procedures, and assumes 50 to
90 percent of the risk of loss (in 10
percent increments).

(2) Level II approval to originate,
service, and dispose of multifamily
mortgages where the HFA uses
underwriting standards, loan terms and
conditions, and asset management and
servicing procedures approved by HUD,
and:

* * * * *

(3) For HFAs who plan to use Level
I and Level II processing, the
underwriting standards, loan terms and
conditions, and asset management and
servicing procedures to be used on
Level II loans must be approved by
HUD.

(4) Every five years, HUD will review
the underwriting standards, loan terms
and conditions, and asset management
and servicing procedures for HFAs with
Level I approval. HUD may require
changes to these procedures as a
condition for continued Level II
approval.

m 8. Amend § 266.105 by revising
paragraph (b) to read as follows:

§266.105 Application requirements.
* * * * *

(b) Applications for participation in
program. Applications from HFAs for
approval to participate in the program
under this part may be submitted at any
time, and must be submitted in the form
and manner established by HUD.

m 9. Amend § 266.110 by revising the
paragraph (a) subject heading, the first
sentence of paragraph (a), and the third
sentence of paragraph (b)(1)
introductory text to read as follows:

§266.110 Reserve requirements.

(a) HFAs with an issuer credit rating
of “A” or better or overall rating of “A”
or better on general obligation bonds.
An HFA with an issuer credit rating of
“A” or better, or an equivalent
designation, or an HFA with an overall
rating of “A” or better on its general
obligation bonds, is not required to have
additional reserves so long as the HFA
maintains that designation or rating,
unless the Commissioner determines
that a prescribed level of reserves is
necessary. * * *

(b) E

(1) * * * The account must be
established prior to the execution of any
risk-sharing agreement under this part
in an initial amount of not less than
$500,000. * * *

* * * * *

§266.115 [Amended]

m 10. Amend § 266.115 by removing the
words “his or her” from the first
sentence in paragraph (a) and from
paragraph (c).

m 11. Amend § 266.120 by revising
paragraphs (d) and (e)(5) to read as
follows:

§266.120 Actions for which sanctions may
be imposed.
* * * * *

(d) Actions or conduct for which
sanctions may be imposed against the
HFA by HUD’s Mortgagee Review Board
under 24 CFR 25.9, which pertains to
“notice of administrative action”.

(e] * x %

(5) Maintain an issuer credit rating of
“A” or better, or an equivalent
designation, or overall rating of “A” on
general obligation bonds (or if such

rating is lost, comply with paragraph
(e)(6) of this section);

* * * * *

m 12. Amend § 266.125 by revising
paragraph (a)(6), adding paragraph
(a)(8), and revising the first sentence of
paragraph (d)(1) to read as follows:

§266.125 Scope and nature of sanctions.

(a) * x %

(6) Recommend to the Commissioner
that the HFA’s mortgagee approval be
withdrawn pursuant to 24 CFR part 25
(regulations of the Mortgagee Review
Board) and/or that penalties be imposed
pursuant to 24 CFR part 30 (regulations
pertaining to Civil Money Penalties;
Certain Prohibited Contact);

* * * * *

(8) Require the HFA to revise any or
all of its underwriting, processing, asset
management, or servicing policies and
procedures as directed by the
Commissioner.

* * * * *

(d) L

(1) Any sanction imposed by a
designated office in writing will be
immediately effective, will state the
grounds for the action, and provide for
the HFA’s right to an informal hearing
before the designated office
representative or designee in the

designated office. * * *
* * * * *

m 13. Amend § 266.200 by:
m a. Revising paragraphs (b)(2), (c), (d),
(e), and (g);
m b. Redesignating paragraph (h) as
paragraph (i); and
m c. Adding new paragraph (h).

The revisions and addition read as
follows:

§266.200 Eligible projects.
* * * * *

(b) EE

(2) Substantial rehabilitation occurs
when the scope of work to improve an
existing project exceeds in aggregate
cost a sum equal to the base per
dwelling unit limit times the applicable
high cost factor established by the
Commissioner, or when the scope of
work involves the replacement of two or
more building systems. Replacement is
when the cost of replacement work
exceeds 50% of the cost of replacing the
entire system. The base per dwelling
unit limit is $15,933 for 2019, and will
be adjusted annually based on the
percentage change in the consumer
price index.

(c) Existing projects. Financing of
existing properties for acquisition or
refinancing without substantial
rehabilitation is allowed.

(1) If the financing will result in the
preservation of affordable housing,



83442

Federal Register/Vol. 85, No. 246/ Tuesday, December 22, 2020/Rules and Regulations

where the property will be maintained
as affordable housing for a period of at
least 20 years, regardless of whether the
loan is prepaid; and

(2) Project occupancy is not less than
93 percent (to include consideration of
rent in arrears), based on the average
occupancy in the project over the most
recent 12 months; and

(3) The loan to be refinanced has not
been in default within the 12 months
prior to the date of the application for
refinancing; and

(4) A capital needs assessment is
performed, and funds escrowed for all
necessary repairs and replacement
reserves funded for future capital
repairs; and

(5) If the project is subject to a
Housing Assistance Payment (HAP)
contract, and is not a project financed
under section 202 of the Housing Act of
1959 (12 U.S.C. 1701q) by a Level I
participant, then:

(i) The owner of the property agrees
to renew the HAP contract for a 20-year
term;

(ii) Existing and post-refinance HAP
residual receipts are set aside to be used
to reduce future HAP payments; and

(iii) The HUD-insured mortgage does
not exceed an amount supportable by
the lower of the unit rents being
collected under the rental assistance
agreement or the unit rents being
collected at unassisted projects in the
market area that are similar in amenities
and location to the project for which
insurance is being requested; and

(6) For Level II participants only, the
HUD-insured mortgage may not exceed
the sum of the existing indebtedness,
cost of refinancing, or acquisition, the
cost of repairs and reasonable
transaction costs as determined by the
Commissioner. (This paragraph does not
apply to Level I participants.)

(d) Projects receiving section 8 rental
subsidies or other rental subsidies.
Projects receiving project-based housing
assistance payments under section 8 of
the U.S. Housing Act of 1937 (42
U.S.C.1437f1) or other rental subsidies
and meeting the requirements of this
part may be insured under this part only
if the mortgage does not exceed an
amount supportable by the lower of the
unit rents being or to be collected under
the rental assistance agreement or the
unit rents being collected at unassisted
projects in the market that are similar in
amenities and location to the project for
which insurance is being requested.
This paragraph does not apply to
projects of Level I participants if those
projects are financed under section 202
of the Housing Act of 1959 (12 U.S.C.
1701q).

(e) SRO projects. Single room
occupancy (SRO) projects, as defined in
§266.5, are eligible for insurance under
this part. Units in SRO projects must be
subject to 30-calendar day or longer
leases; however, rent payments may be

made on a weekly basis in SRO projects.

(g) Elderly projects. Projects or parts
of projects specifically designed for the
use and occupancy by elderly families.
An elderly family means any household
where the head or spouse is 62 years of
age or older, including children under
18, and also any single person who is 62
years of age or older.

(h) Housing for older persons. Projects
eligible for and in compliance with 42
U.S.C. 3607(b) and 24 CFR part 100,
subpart E.

* * * * *

§266.205 [Amended]

m 14. Amend § 266.205 in paragraph
(a)(1) by adding the word “calendar”
after the number “30” and in paragraph
(b)(2) by adding the letters “U.S.” before
the term ‘“Department of Defense”.

m 15. Amend § 266.210 by:
m a. Removing paragraph (b);
m b. Redesignating paragraphs (c), (d)
and (e) as paragraphs (b), (c) and (d),
respectively; and
m c. Revising newly redesignated
paragraphs (c) and (d).

The revisions read as follows:

§266.210 HUD-retained review functions.

* * * * *

(c) Subsidy layering. The
Commissioner, or Housing Credit
Agencies as defined by section 42 of the
Internal Revenue Code of 1986 (26
U.S.C. 42), through such delegation as
may be in effect by regulation hereafter,
shall review all projects receiving tax
credits and some form of HUD
assistance for any excess subsidy
provided to individual projects and
reduce subsidy sources in accordance
with outstanding guidelines.

(d) Davis-Bacon Act. The
Commissioner shall obtain and provide
to the HFA the appropriate U.S.
Department of Labor wage rate
determinations under the Davis-Bacon
Act, where they apply under this part.

m 16. Amend § 266.215 by revising
paragraph (e) to read as follows:

§266.215 Functions delegated by HUD to
HFAs.
* * * * *

(e) Lead-based paint. The HFA will
perform functions related to Lead-based
paint requirements as set forth in 24
CFR part 35, subparts A, B, G, and R.

m 17. Add §266.217 to read as follows:

§266.217 Environmental review
requirements.

The responsible entity, as defined in
24 CFR part 58 (Environmental Review
Procedures for Entities Assuming HUD
Environmental Responsibilities),
assumes legal responsibility for
compliance with the requirements of the
National Environmental Policy Act of
1969 and related laws and authorities.
The responsible entity will visit each
project site proposed for insurance
under this part and prepare the
applicable environmental reviews as set
forth in 24 CFR part 58. HUD may make
a finding in accordance with 24 CFR
58.11, Legal Capacity and Performance,
and may perform the environmental
review itself under 24 CFR part 50
(Protection and Enhancement of
Environmental Quality). In all cases the
environmental review must be
completed before HUD may issue the
firm approval letter.

m 18. Revise § 266.220 to read as
follows:

§266.220 Nondiscrimination in housing
and employment.

The mortgagor must certify to the
HFA that, so long as the mortgage is
insured under this part, the mortgagor
will:

(a) Not use tenant selection
procedures that discriminate against
families with children, except in the
case of a project qualifying for and
complying with the requirements of the
“housing for older persons’’ exemption,
as defined in section 807(b)(2) of the
Fair Housing Act (42 U.S.C. 3607(b))
and further described in 24 CFR part
100, subpart E. Projects receiving
Federal financial assistance in which
elderly families include minor children
may not avail themselves of the housing
for older persons exemption;

(b) Determine eligibility for admission
and continued occupancy without
regard to actual or perceived sexual
orientation, gender identity, or marital
status and refrain from inquiries about
sexual orientation and gender identity
in accordance with 24 CFR 5.105(a)(2);

(c)(1) Comply with:

(i) The Fair Housing Act (42 U.S.C.
3601 through 3619), as implemented by
24 CFR part 100;

(ii) Titles II and III of the Americans
with Disabilities Act of 1990 (42 U.S.C.
12101 through 12213), as implemented
by 28 CFR part 35;

(iii) Section 3 of the Housing and
Urban Development Act of 1968 (12
U.S.C. 1701u), as implemented by 24
CFR part 135;

(iv) The Equal Credit Opportunity Act
(15 U.S.C. 1691-1691{), as implemented
by 12 CFR part 202;
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(v) Executive Order 11063, as
amended by Executive Order 12259 (3
CFR 1958-1963 Comp., p. 652 and 3
CFR 1980 Comp., p. 307), and
implemented by 24 CFR part 107;

(vi) Executive Order 11246 (3 CFR
1964-1965 Comp., p. 339), as
implemented by 41 CFR part 60; and

(vii) Other applicable Federal laws
and regulations issued pursuant to these
authorities; and applicable State and
local fair housing and equal opportunity
laws.

(2) In addition to the authorities listed
in paragraph (c)(1) of this section, a
mortgagor that receives Federal
financial assistance must also certify to
the HFA that, so long as the mortgage
is insured under this part, it will
comply with:

(i) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d), as implemented
by 24 CFR part 1;

(ii) The Age Discrimination Act of
1975 (42 U.S.C. 6101 through 6107), as
implemented by 24 CFR part 146; and

(iii) Section 504 of the Rehabilitation
Act 0of 1973 (29 U.S.C. 794), as
implemented by 24 CFR part 8.

m 19. Amend § 266.225 by revising
paragraphs (a)(1) introductory text,
(a)(1)(1), (b), (c), (d)(1), and the second
sentence of paragraph (e) to read as
follows:

§266.225 Labor standards.

(a) * % %

(1) All laborers and mechanics
employed by contractors or
subcontractors on a project insured
under this part shall be paid not less
than the wages prevailing in the locality
in which the work was performed for
the corresponding classes of laborers
and mechanics employed in
construction of a similar character, as
determined by the Secretary of the U.S.
Department of Labor (Secretary of
Labor) in accordance with the Davis-
Bacon Act, as amended (40 U.S.C. 3141
et seq.), where the project meets all of
the following conditions:

(i) Advances for construction of the

project are insured under this part;
* * * * *

(b) Volunteers. The provisions of this
section shall not apply to volunteers
under the conditions set out in 24 CFR
part 70 (Use of Volunteers on Projects
Subject to Davis-Bacon and HUD-
Determined Wage Rates). In applying 24
CFR part 70, insurance under this part
shall be treated as a program for which
there is a statutory exemption for
volunteers.

(c) Labor standards. Any contract,
subcontract, or building loan agreement
executed for a project subject to Davis-

Bacon wage rates under paragraph (a) of
this section shall comply with all labor
standards and provisions of the U.S.
Department of Labor regulations in 29
CFR parts 1, 3, and 5 that would be
applicable to a mortgage insurance
program to which Davis-Bacon wage
rates are made applicable by statute,
provided, that regulatory provisions
relating to investigations and
enforcement by the U.S. Department of
Labor shall not be applicable, and
enforcement of Davis-Bacon labor
standards shall be the responsibility of
the Commissioner in accordance with
paragraph (e) of this section.

(d)* * *

(1) No advance under a mortgage on
a project subject to Davis-Bacon wage
rates under paragraph (a) of this section
shall be eligible for insurance under this
part unless the HFA determines (in
accordance with the Commissioner’s
administrative procedures) that the
general contractor or any subcontractor
or any firm, corporation, partnership or
association in which the contractor or
subcontractor has a substantial interest
was not, on the date the contract or
subcontract was executed, on the
ineligible list established by the
Comptroller General of the United
States, pursuant to 29 CFR 5.12, issued
by the Secretary of Labor.

* * * * *

(e) * * * Where routine
administration and enforcement
functions are delegated to the HFA, the
HFA shall bear financial responsibility
for any deficiency in payment of
prevailing wages or, where applicable
under 29 CFR part 1 (Procedures for
Predetermination of Wage Rates), any
increase in compensation to a
contractor, that is attributable to any
failure properly to carry out its
delegated functions. * * *

m 20. Amend § 266.300 by:
m a. Revising paragraph (b)(1);
m b. Redesignating paragraphs (b)(3), (4),
and (5) as paragraphs (b)(4), (5), and (6),
respectively;
m c. Adding new paragraph (b)(3);
m d. Revising newly redesignated
paragraph (b)(5); and
m e. Revising paragraph (c).

The revisions and addition read as
follows:

§266.300 HFAs accepting 50 percent or
more of risk.
* * * * *

(b) * % %

(1) Determine that a market for the
project exists, taking into consideration
any comments from the local HUD
office relative to the potential adverse
impact the project will have on existing

or proposed Federally insured and

assisted projects in the area.
* * * * *

(3) Arrange for the performance of an
environmental review in accordance
with § 266.217;

* * * * *

(5) Approve the Affirmative Fair
Housing Marketing Plan, required by
§266.215(a); and

* * * * *

(c) HUD-retained reviews. After
positive completion of the HUD-
retained reviews specified in
§266.210(a) and (b) the local HUD office
will issue a firm approval letter.

m 21. Amend § 266.305 by:
W a. Revising paragraphs (a) and (b)(1);
m b. Redesignating paragraphs (b)(3), (4
and (5) as paragraphs (b)(4), (5), and (6
respectively;
m c. Adding new paragraph (b)(3);
m d. Revising newly redesignated
paragraph (b)(5), and
m e. Revising paragraph (c).

The revisions and additions read as
follows:

),
),

§266.305 HFAs accepting less than 50
percent of risk.

(a) Underwriting standards. The
underwriting standards and loan terms
and conditions of any HFA electing to
take less than 50 percent of the risk on
certain projects are subject to review,
modification, and approval by HUD in
accordance with § 266.100(b). These
HFAs may assume 25 percent or 10
percent of the risk depending upon the
loan-to-replacement-cost or loan-to-
value ratios of the projects to be insured
as specified in § 266.100(b)(2)(i) and (ii).
Large loans, as defined by HUD for its
insured multifamily mortgage programs,
require prior approval by the
Commissioner.

(b) * % %

(1) Determine that a market for the
project exists, taking into consideration
any comments from the local HUD
office relative to the potential adverse
impact the project will have on existing
or proposed Federally insured and
assisted projects in the area;

* * * * *

(3) Arrange for the performance of an
environmental review in accordance
with § 266.217;

* * * * *

(5) Approve the Affirmative Fair
Housing Marketing Plan, required by
§266.215(a); and
* * * * *

(c) HUD-retained reviews. After
positive completion of the HUD-
retained reviews specified in
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§266.210(a) and (b), the local HUD

office will issue a firm approval letter.
* * * * *

m 22. Amend § 266.410 by revising
paragraph (e) to read as follows:

§266.410 Mortgage provisions.
* * * * *

(e) Amortization. The mortgage must
provide for complete amortization (i.e.,
be regularly amortizing) over the term of
the mortgage. The complete
amortization requirement does not
apply to:

1) Construction loans, or

(2) Level I participants where the loan
has a minimum term of 17 years that
would amortize over a maximum period
of 40 years and the HFA’s underwriting
standards, loan terms and conditions,
and asset management and servicing
procedures have been approved by
HUD.

* * * * *

m 23. Amend § 266.420 by revising the
second sentence of paragraph (a) and
paragraphs (b)(3), (4), and (7) and
adding paragraph (b)(13) to read as
follows:

§266.420 Closing and endorsement by the
Commissioner.

(a) * * * The note must provide that
the mortgage is insured under section
542(c) of the Housing and Community
Development Act of 1992 and the
regulations set forth in this part that are

in effect on the date of endorsement.
* % %

(b) L

(3) Certification that the loan has been
processed, prudently underwritten
(including a determination that a market
exists for the project), cost certified (if
the project is being submitted for final
endorsement) and closed in full
compliance with the HFA’s standards
and requirements (or where the
mortgage is insured under Level II, in
full compliance with the underwriting
standards, loan terms and conditions,
and asset management and servicing
procedures, as approved by HUD).

(4) At the time of final endorsement,
for periodic advances cases, a
certification that the advances were
made in accordance with the mortgage
pursuant to § 266.310.

(7) A certification that the HFA has
reviewed and approved the Affirmative
Fair Housing Marketing Plan, required
by § 266.215(a), and found it acceptable.

(13) Certification that housing
claiming the housing for older persons
exemption is eligible for and complies
with 42 U.S.C. 3607(b) and 24 CFR part
100, subpart E.

m 24. Revise § 266.500 to read as
follows:

§266.500 General.

(a) HFA responsibility for monitoring
project owners. The HFA will have full
responsibility for managing and
servicing projects insured under this
part (in accordance with procedures
disclosed and submitted with its
application and the requirements of this
part). The HFA is responsible for
monitoring and determining the
compliance of the project owner in
accordance with the provisions of this
subpart. HUD will monitor the
performance of the HFA, not the project
owner, to determine its compliance with
the provisions covered under this
subpart.

(b) HUD review of procedures for
HFAs with Level II approval. Asset
management and servicing procedures
of any HF A electing to take less than 50
percent of the risk on certain projects
are subject to review, modification, and
approval by HUD in accordance with
§266.100(b).

§266.505 [Amended]

m 25. Amend § 266.505:

m a. In paragraph (b)(8), after the word
“Plan” by adding the phrase “, required
by § 266.215(a),”;

m b. In paragraph (b)(10), by removing
the words “General Accounting” and
adding in their place “U.S. Government
Accountability”.

m 26. Revise § 266.507 to read as
follows:

§266.507 Maintenance requirements.

The mortgagor must maintain the
project in accordance with the physical
condition standards in 24 CFR part 5,
subpart G (Physical Condition
Standards and Inspection
Requirements).

m 27. Amend § 266.510 by revising
paragraph (a) to read as follows:

§266.510 HFA responsibilities.

(a) Inspections. The HFA must
perform inspections in accordance with
the physical inspection procedures in
24 CFR part 5, subpart G (Physical
Condition Standards and Inspection

Requirements).
* * * * *

m 28. Revise § 266.600 to read as
follows:

§266.600 Mortgage insurance premium:
Insurance upon completion.

(a) Initial premium. For projects
insured upon completion, on the date of
the final closing, the HFA shall pay to
the Commissioner an initial premium in

an amount established by the
Commissioner under § 266.604.

(b) Premium payable with first
payment of principal. On the date of the
first payment of principal the HFA shall
pay a second premium (calculated on a
per annum basis) in an amount
established by the Commissioner under
§ 266.604.

(c) Subsequent premiums. Until one
of the conditions is met under
§266.606(a), the HFA on each
anniversary of the date of the first
principal payment shall pay to the
Commissioner an annual mortgage
insurance premium in an amount
established by the Commissioner under
§ 266.604, without taking into account
delinquent payments, or partial claim
payment under § 266.630, or
prepayments, for the year following the
date on which the premium becomes
payable.

m 29. Amend § 266.602 by revising
paragraph (a), the first sentence of
paragraph (b), the first sentence of
paragraph (c), and paragraph (d) to read
as follows:

§266.602 Mortgage insurance premium:
Insured advances.

(a) Initial premium. For projects
involving insured advances, on the date
of the initial closing, the HFA shall pay
to the Commissioner an initial premium
equal to an amount established by the
Commissioner under § 266.604.

(b) Interim premium. On each
anniversary of the initial closing, the
HFA shall pay an interim mortgage
insurance premium in an amount
established by the Commissioner under
§266.604. * * *

(c) Premium payable with first
payment of principal. On the date of the
first principal payment, the HFA shall
pay a mortgage insurance premium in
an amount established by the
Commissioner under § 266.604. * * *

(d) Subsequent premiums. Until one
of the conditions is met under
§266.606(a), the HFA on each
anniversary of the date of the first
principal payment shall pay to the
Commissioner an annual mortgage
insurance premium in an amount
established by the Commissioner under
§ 266.604, without taking into account
delinquent payments, prepayments, or a
partial claim payment under § 266.630,
for the year following the date on which
the premium becomes payable.

m 30. Amend § 266.604 by revising
paragraphs (a) and (b), the first sentence
of paragraph (c), and the second and
third sentences of paragraph (d) to read
as follows:



Federal Register/Vol. 85, No. 246/ Tuesday, December 22, 2020/Rules and Regulations

83445

§266.604 Mortgage insurance premium:
Other requirements.

(a) Premium calculations on or after
first principal payment. The premiums
payable to the Commissioner on and
after the first principal payment shall be
calculated in accordance with the
amortization schedule prepared by the
HFA for final closing and an amount
established by the Commissioner
through a notice published in the
Federal Register and providing a 30-day
comment period. After the comments
have been considered, HUD will publish
a final notice announcing the premium
and its effective date. The premium
shall not take into account delinquent
payments or prepayments.

(b) Future premium changes. Notice
of future premium changes will be
published in the Federal Register. The
Commissioner will propose mortgage
insurance premium changes for the
Risk-Sharing Program and provide a 30-
calendar day public comment period for
the purpose of accepting comments on
whether the proposed changes are
appropriate. After the comments have
been considered, HUD will publish a
final notice announcing the premium
and its effective date.

(c) Closing information. The HFA
shall provide final closing information
to the Commissioner within 15 calendar
days of the final closing in a format
prescribed by the Commissioner. * * *

(d) Due date for premium payments.

* * * Any premium received by the
Commissioner more than 15 calendar
days after the due date shall be assessed
a late charge of 4 percent of the amount
of the premium payment due. Mortgage
insurance premiums that are paid to the
Commissioner more than 30 calendar
days after the due date shall begin to
accrue interest at the rate prescribed by
the Treasury Fiscal Requirements
Manual.

m 31. Amend § 266.620 by:

m a. Revising the section heading;

m b. Redesignating the introductory text
as paragraph (a) and redesignating
paragraphs (a) through (g), as paragraphs
(a)(1) through (7), respectively; and

m c. Adding new paragraph (b).

The revision and addition read as
follows:

§266.620 Termination of contract of
insurance and indemnification.
* * * * *

(b) In lieu of termination of the
mortgage insurance contract pursuant to
paragraph (a)(5) of this section, the
Commissioner may, in his or her full
discretion, permit a Level I participant
rated “A” or higher to indemnify HUD,
or otherwise reimburse HUD in a
manner acceptable to the Commissioner,

for the full amount of the mortgage
claim.

m 32. Amend § 266.626 by revising the
first sentence of paragraph (c) and
revising paragraph (d) to read as
follows:

§266.626 Notice and date of termination
by the Commissioner.
* * * * *

(c) Notice of default. If a default (as
defined in paragraph (a) of this section)
continues for a period of 30 calendar
days, the HFA must notify the
Commissioner within 10 calendar days
thereafter, unless the default is cured
within the 30-day period. * * *

(d) Timing of claim filing. Unless a
written extension is granted by HUD,
the HFA must file an application for
initial claim payment (or, if appropriate,
for partial claim payment) within 75
calendar days from the date of default
and may do so as early as the first day
of the month following the month for
which a payment was missed. Upon
request of the HFA, HUD may extend,
up to 180 calendar days from the date
of default, the deadline for filing a
claim. In those cases where the HFA
certifies that the project owner is in the
process of transacting a bond refunder,
refinancing the mortgage, or changing
the ownership for the purpose of curing
the default and bringing the mortgage
current, HUD may extend the deadline
for filing a claim beyond 180 calendar
days, not to exceed 360 calendar days
from the date of default.

m 33. Amend § 266.628 by revising
paragraph (a)(3) to read as follows:

§266.628 Initial claim payments.

(El] * % %

(3) The HFA must use the proceeds of
the initial claim payment to retire any
bonds or any other financing
mechanisms securing the mortgage
within 30 calendar days of the initial
claim payment. Any excess funds
resulting from such retirement or
repayment shall be returned to HUD
within 30 calendar days of the
retirement.

* * * * *

m 34. Amend § 266.630 by revising the
second sentence of paragraph (c)(2),
paragraphs (d)(1), (2), and (4), and the
second sentence of paragraph (d)(5) to
read as follows:

§266.630 Partial payment of claims.

* * * * *

(C] R

(2) * * * The HFA is granted an
extension of 30 calendar days from the
date of any notification for further
action.

(d) Requirements—(1) One partial
claim payment. Only one partial claim
payment may be made under a contract
of insurance.

(2) Partial claim payment amount.
The amount of the partial claim
payment is limited to 50% of the
amount of relief provided by the HFA in
the form of a reduction in principal and
a reduction of delinquent interest due
on the insured mortgage times the lesser
of HUD’s percentage of the risk of loss
or 50 percent.

* * * * *

(4) Partial claim repayment by HFA.
The HFA must remit to HUD a
percentage of all amounts collected on
the HFA’s second mortgage within 15
calendar days of receipt by the HFA.
The applicable percentage is equal to
the percentage used in paragraph (d)(2)
of this section to determine the partial
claim payment amount. Payments made
after the 15th day must include a 5
percent late charge plus accrued interest
at the debenture rate.

(5) * * * The HFA must submit a
final certified statement within 30
calendar days after the second mortgage
is paid in full, foreclosed, or otherwise
terminated.

§266.634 [Amended]

m 35. Amend § 266.634 in paragraph (c)
by adding the word “calendar” before
the word “‘days” in the first sentence.

§266.638 [Amended]

m 36. Amend § 266.638 by:

m a. Adding the word “calendar” before
the word “days” in the first sentence of
paragraph (a);

m b. Removing the word “five” from the
second sentence of paragraph (b) and
adding in its place the number “5”;

m c. Removing the words “five year”
from the third sentence of paragraph (b)
and adding in their place “5-year”.

§266.642 [Amended]

m 37. Amend § 266.642 in the third
sentence of by removing the phrase “45-
day”” and adding in its place the phrase
“45-calendar-day”’.

§266.644 [Amended]

m 38. Amend § 266.644 in the
introductory text by adding the word
“calendar” before the word ‘“‘days”.

§266.648 [Amended]

m 39. Amend § 266.648 in paragraph
(c)(4) by removing the words ““‘the Office
of General Counsel” and adding in their
place “HUD”.

m 40. Amend§ 266.650 by revising
paragraph (a) to read as follows:
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§266.650 Items deducted from total loss.
* * * * *

(a) All amounts received by the HFA
on account of the mortgage after the date
of default, including any partial
payment of claim paid by HUD in the
event a full claim follows a partial

payment of claim;
* * * * *

§266.654 [Amended]
m 41. Amend § 266.654 in paragraph (b)

by adding the word “‘calendar” before
the word “days” in the first sentence.

Dana T. Wade,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 2020-27914 Filed 12-21-20; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9940]
RIN 1545-BP41

Misdirected Direct Deposit Refunds

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: These final regulations
provide the procedures under section
6402(n) of the Internal Revenue Code
(Code) for identification and recovery of
a misdirected direct deposit refund. The
final regulations reflect changes to the
law made by the Taxpayer First Act.
The final regulations affect taxpayers
who have made a claim for refund,
requested the refund be issued as a
direct deposit, but did not receive a
refund in the account designated on the
claim for refund.
DATES:

Effective date: These regulations are
effective on December 22, 2020.

Applicability date: These regulations
apply to reports to the IRS made after
[date of publication] that a taxpayer
never received a direct deposit refund.
FOR FURTHER INFORMATION CONTACT:
Mary C. King at (202) 317-5433 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 301 under section
6402(n) of the Code and provides
guidance on the procedures used to
identify and recover tax refunds issued
by electronic funds transfer (direct

deposit) that were not delivered to the
account designated to receive the direct
deposit refund on the federal tax return
or other claim for refund. Section
6402(n) was added to the Code by
section 1407 of the Taxpayer First Act,
Public Law 116-25, 133 Stat. 981 (2019)
(TFA) on July 1, 2019. On December 23,
2019, the Department of the Treasury
(Treasury Department) and the IRS
published in the Federal Register (84
FR 70462) a notice of proposed
rulemaking (REG-116163-19) providing
the procedures under section 6402(n)
for reporting, identification, and
recovery of a misdirected direct deposit
refund. The Treasury Department and
the IRS received one comment
responding to the proposed regulations.
The comment is available at
www.regulations.gov or upon request.
No public hearing was requested or held
on the proposed regulations.

After consideration of the written
comment, this Treasury Decision adopts
the proposed regulations as final
regulations with minor modifications, as
described in the Summary of Comments
and Explanation of Provisions. A
detailed explanation of these regulations
can be found in the preamble to the
proposed regulations.

Summary of Comments and
Explanation of Provisions

The Treasury Department and the IRS
received one comment regarding the
proposed regulations. After
consideration of the comment, the
proposed regulations are adopted as
final regulations without any
substantive changes.

I. Applicability Date

A commenter expressed a concern
that the procedures in these regulations
would not apply to claims for refund
from taxable years before the
applicability date of the final
regulations. The commenter requested
that the procedures should be applied to
refund claims for prior years. Consistent
with the comment, the final regulations
clarify that these procedures apply to
any report of a misdirected direct
deposit refund for a current or prior year
submitted after the publication of the
final regulations in the Federal Register.

II. Coordination With Financial
Institutions

Section 301.6402-2(g)(1) of the
proposed regulations defines
“misdirected direct deposit refund” as
any refund of an overpayment of tax
that is disbursed as a direct deposit but
is not deposited into the account
designated on the claim for refund to
receive the direct deposit refund. The

proposed regulations include in the
definition of a misdirected direct
deposit refund only those refunds
which are actually issued as a direct
deposit. A misdirected direct deposit
refund does not include an overpayment
that is credited against another
outstanding tax liability of the taxpayer
pursuant to section 6402(a) or that is
offset pursuant to the law. An
overpayment that is offset or applied as
mandated by law is not a misdirected
direct deposit refund because these
actions are mandated by law. Section
301.6402-2(g)(1) of the final regulations
clarifies this by striking the last
sentence from the proposed regulations,
as it is not needed to define a
“misdirected direct deposit refund.”
Instead, the final regulations clarify in
section 301.6402-2(g)(3)(i) that the
offset or setoff of an overpayment occurs
prior to the issuance of a direct deposit.
The IRS will determine if a reported
missing refund is setoff or offset as part
of the procedure for the identification of
the account that received the
misdirected direct deposit refund. This
reorganization simplifies the definition
of a misdirected direct deposit refund
and more accurately describes the
process of identification of a
misdirected direct deposit refund.

The final regulations reflect this
clarification to the definition of a
misdirected direct deposit refund and
the identification procedure, but the
proposed regulations are otherwise
adopted without change.

Special Analyses

This regulation is not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations.

These regulations do not impose any
additional information collection
requirements in the form of reporting,
recordkeeping requirements, or third-
party disclosure requirements related to
tax compliance. However, because a
taxpayer or a taxpayer’s representative
may elect to report a missing refund
using the procedures described in
§ 301.6402-2(g)(2)(ii)(B), some taxpayers
may use a form to report a missing
refund. The collection of information in
§ 301.6402-2(g)(2)(ii)(B) is through use
of a Form 3911, “Taxpayer Statement
Regarding Refund,” and is the sole
collection of information requirement
established by the final regulations.

For the purposes of the Paperwork
Reduction Act, 44 U.S.C. 3501-3520,
the reporting burden associated with the
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collection of information with respect to
section 6402(n) will be reflected in
Paperwork Reduction Act submissions
for IRS Form 3911 (OMB Control
Number 1545—-1384). The estimated
average time to complete Form 3911 is
five minutes. However, use of a form is
not required in every case. There are
certain situations in which a taxpayer
may instead elect to investigate a
missing refund over the telephone or in
person at the Office of the Taxpayer
Advocate and, after the IRS identifies
the tax refund and informs the taxpayer
that the refund was issued as a direct
deposit, orally report that the already-
identified refund is missing. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a valid control number
assigned by the Office of Management
and Budget.

It is hereby certified that these
regulations will not have a significant
economic impact on a substantial
number of small entities within the
meaning of section 601(6) of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6). The certification is based on
the information that follows. There is no
significant impact from these
regulations on any small entity utilizing
the procedures prescribed by these
regulations to report a missing refund
because there is no significant cost
associated with reporting a missing
refund. There is no fee charged in
connection with reporting a missing
refund, and the estimated time to
complete a Form 3911, “Taxpayer
Statement Regarding Refund,” is five
minutes. There are no tax consequences
associated with the final rule, as it
merely sets forth the procedures for
reporting a missing refund and
describes the process the IRS uses in
locating a missing refund and, in some
instances, issuing a replacement refund.
The process in these regulations mirrors
the existing process and does not
change the reporting burden.
Accordingly, the Treasury Department
and the IRS have determined that this
Treasury Decision will not have a
significant economic impact on a
substantial number of small entities.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking
preceding this regulation was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business entities, and no comments
were received.

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that agencies assess anticipated costs
and benefits and take certain other

actions before issuing a final rule that
includes any Federal mandate that may
result in expenditures in any one year
by a state, local, or tribal government, in
the aggregate, or by the private sector, of
$100 million in 1995 dollars, updated
annually for inflation. This regulation
does not include any Federal mandate
that may result in expenditures by state,
local, or tribal governments, or by the
private sector in excess of that
threshold.

Executive Order 13132 (titled
Federalism) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes
substantial, direct compliance costs on
state and local governments, and is not
required by statute, or preempts state
law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
rule does not have federalism
implications and does not impose
substantial direct compliance costs on
state and local governments or preempt
state law, within the meaning of the
Executive Order.

Drafting Information

The principal author of these
regulations is Mary C. King of the Office
of the Associate Chief Counsel
(Procedure and Administration). Other
personnel from the Treasury
Department and the IRS participated in
the development of the regulations.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 is amended by adding an
entry in numerical order for § 301.6402—
2(g) to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
* * * * *

Section 301.6402—2(g) also issued under 26
U.S.C. 6402(n).

* * * * *

m Par. 2. Section 301.6402-2 is
amended by:

m 1. Redesignating paragraph (g) as
paragraph (h) and adding new
paragraph (g).

m 2. Revising the subject heading of
newly redesignated paragraph (h) and

adding a sentence at the end of the
paragraph.

The additions and revision read as
follows:

§301.6402-2 Claims for credit or refund.

(g) Misdirected direct deposit
refund—(1) Definition. The term
misdirected direct deposit refund
includes any refund of an overpayment
of tax that is disbursed as a direct
deposit but is not deposited into the
account designated on the claim for
refund to receive the direct deposit
refund.

(2) Procedures for reporting a
misdirected direct deposit refund—(i) In
general. A taxpayer or a taxpayer’s
authorized representative may report to
the IRS that the taxpayer never received
a direct deposit refund and request a
replacement refund. The report must
include the name of the taxpayer who
requested the refund, the taxpayer
identification number of the taxpayer,
the taxpayer’s mailing address, the type
of return to which the refund is related,
the account number and routing number
that the taxpayer requested the refund
be directly deposited into, and any other
information necessary to locate the
misdirected direct deposit refund.

(ii) How to report a misdirected direct
deposit refund. A reporting described in
paragraph (g)(2)(i) of this section may be
made in the following ways:

(A) By calling the IRS;

(B) On the form prescribed by the IRS
and in accordance with the applicable
publications, instructions, or other
appropriate guidance;

(C) By contacting the Office of the
Taxpayer Advocate by telephone, by
mail, facsimile, or in person; or

(D) By submitting the appropriate
form in person at a Taxpayer Assistance
Center.

(3) Procedures for coordination with
financial institutions—(i) Identification
of the account that received the
misdirected direct deposit refund. If the
IRS receives a report described in
paragraph (g)(2)(ii) of this section, the
IRS will confirm that the overpayment
was issued as a direct deposit. The IRS
will confirm that the overpayment was
not credited or offset pursuant to the
law in effect immediately prior to the
direct deposit being disbursed. If the
direct deposit described in the report
was issued, the IRS will initiate a refund
trace to request the assistance of the
Department of the Treasury’s Bureau of
the Fiscal Service. In accordance with
its own procedures, the Bureau of the
Fiscal Service coordinates with the
financial institution that holds directly
or indirectly the deposit account into
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which the refund was made, requesting
from the financial institution such
information as is necessary to identify
whether the financial institution
received the refund; whether the
financial institution returned, or will
return, the refund to the IRS, or if no
funds are available for return; whether
a deposit was made into the account
designated on the claim for refund; and
the identity of the deposit account
owner to whom the deposit was

disbursed.

(ii) Coordination to recover the
amounts transferred. Recovery of the
misdirected direct deposit refund from
a financial institution shall follow the
procedures established by the Bureau of
the Fiscal Service. The Bureau of the
Fiscal Service shall request the return of
the misdirected direct deposit refund
from the financial institution that
received it. The IRS may contact the
financial institution directly to recover
the misdirected direct deposit refund.

(4) Issuance of replacement refund.
When the IRS has determined that a
misdirected direct deposit refund has
occurred, the IRS will issue a
replacement refund in the full amount
of the refund that was misdirected. The
replacement refund may be issued as a
direct deposit or as a paper check sent
to the taxpayer’s last known address.

(5) Applicability of this paragraph (g)
to missing refunds. The provisions of
paragraphs (g)(2) through (g)(3)(i) of this
section should be used for any refund
that was disbursed as a direct deposit
and that the taxpayer reports as missing.
For example, although a refund that was
deposited into an incorrect bank
account because the taxpayer
transposed two digits in their bank
account number is not considered to be
a misdirected direct deposit refund, the
provisions of paragraphs (g)(2) through
(g)(3)(i) of this section should be used.
If the application of these procedures
results in an amount recovered by the
IRS, the recovered amount will be
refunded or credited as allowed by law.

(h) Applicability dates. * * *
Paragraph (g) of this section applies to
reports described in paragraph (g)(2)(ii)
of this section made after December 22,
2020.

Sunita Lough,

Deputy Commissioner for Services and
Enforcement.

Approved: December 8, 2020.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2020-28167 Filed 12-18-20; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020-0716]
RIN 1625-AA00

Safety Zone; Pipeline Testing; Tampa
Bay, Gibsonton, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters in the navigable waters of
Tampa Bay, Gibsonton, FL. The safety
zone is needed to protect personnel,
vessels, and the marine environment
from potential hazards created by
pipeline pressure testing in the area.
Entry of vessels or persons into this
zone is prohibited unless specifically
authorized by the Captain of the Port St.
Petersburg.

DATES: This rule is effective from 12:01
a.m. on January 1, 2021, through 7:00
a.m. on January 4, 2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0716 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Marine Science Technician First
Class Michael D. Shackleford, Sector St.
Petersburg Prevention Department,
Coast Guard; telephone (813) 228-2191,
email Michael.D.Shackleford@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary

to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it
would be impracticable. The Coast
Guard was unable to publish an NPRM
and hold a comment period for this
rulemaking due to the short time period
the Captain of the Port St. Petersburg
(COTP) was notified of the need for the
safety zone. It is necessary for the Coast
Guard to establish this safety zone by
January 1, 2021, in order to ensure the
appropriate level of protection exists in
order to mitigate the potential safety
hazards associated with pipeline
pressure testing in the event of an
explosion.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule for the same reasons stated in
the preceding paragraph.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
COTP has determined that potential
hazards associated with pipeline
pressure testing starting January 1, 2021
will be a safety concern for anyone
within this safety zone in the event of
an explosion. This rule is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while the
testing is occuring.

IV. Discussion of the Rule

This rule establishes a safety zone
from 12:00 a.m. on January 1, 2021,
until 7:00 a.m. on January 4, 2021. The
safety zone will cover all navigable
waters of Tampa Bay, east of a line
formed by connecting the points of
27°48’9” N, 082°24’56” W and 27°48°0”
N, 082°24’56” W. The duration of the
zone is intended to protect personnel,
vessels, and the marine environment in
these navigable waters while pipeline
pressure testing is occuring. No vessel
or person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.
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A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone. This
area of Tampa Bay is not in a critical
navigation area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions

annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a

category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting approximately 4 days that
will prohibit entry to all navigable
waters of Tampa Bay, east of a line
formed by connecting the points of
27°48’9” N, 082°24'56” W and 27°48’0”
N, 082°24’56” W. It is categorically
excluded from further review under
paragraph L60 of Appendix A, Table 1
of DHS Instruction Manual 023-01-
001-01, Rev. 1. A Memorandum for
Record supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—SAFETY ZONE; PIPELINE
TESTING; TAMPA BAY, GIBSONTON,
FL

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034; 46 U.S.C.
70051; 33 CFR 1.05-1, 6.04—1, 6.04—6, and
160.5; Department of Homeland Security
Delegation No. 0170.1.

m 2. Add § 165.T07—-0716 to read as
follows:

§165.T07-0716 Safety Zone; Pipeline
Testing; Tampa Bay, Gibsonton, FL.

(a) Location. The following regulated
area is a safety zone: All navigable
waters of Tampa Bay, east of a line
formed by connecting the points of
27°48’9” N, 082°24’56” W and 27°48’0”
N, 082°24’56” W in the vicinity of
Gibsonton, Florida.

(b) Definition. The term ‘“‘designated
representative’” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
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Captain of the Port St. Petersburg in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port St. Petersburg or a designated
representative.

(2) Designated representatives may
control vessel traffic throughout the
enforcement area as determined by the
prevailing conditions.

(3) Persons and vessels may request
authorization to enter, transit through,
anchor in, or remain within the
regulated areas by contacting the
Captain of the Port St. Petersburg by
telephone at (727) 82475086, or a
designated representative via VHF radio
on channel 16. If authorization is
granted by the Captain of the Port St.
Petersburg or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port St. Petersburg or a
designated representative.

(d) Enforcement period. This rule will
be enforced daily from 12:01 a.m. on
January 1, 2021, through 7:00 a.m. on
January 4, 2021.

Dated: December 16, 2020.
Matthew A. Thompson,

Captain, U.S. Coast Guard, Captain of the
Port St. Petersburg.

[FR Doc. 2020-28161 Filed 12—-21-20; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 20

International Mailing Services: Mailing
Services Product and Price Changes

AGENCY: Postal Service™,
ACTION: Final action.

SUMMARY: On October 15, 2020, the
Postal Service published proposed
product and price changes to reflect a
notice of price adjustments filed with
the Postal Regulatory Commission
(PRC). The PRC found that price
adjustments contained in the Postal
Service’s notification may go into effect
on January 24, 2021. The Postal Service
will revise Notice 123, Price List to
reflect the new prices.

DATES: The revisions to Notice 123,

Price List, are effective January 24, 2021.

FOR FURTHER INFORMATION CONTACT:
Kathy Frigo at 202-268—-4178.

SUPPLEMENTARY INFORMATION:

I. Proposed Rule and Response

On October 9, 2020, the Postal Service
filed a notice with the PRC in Docket
Number R2021-1 of mailing services
price adjustments to be effective on
January 24, 2021. On October 15, 2020,
USPS® published a notification of
proposed product and price changes in
the Federal Register entitled
“International Mailing Services:
Proposed Product and Price Changes—
CPI” (85 FR 65310). The notification
included price changes that the Postal
Service would adopt for products and
services covered by Mailing Standards
of the United States Postal Service,
International Mail Manual (IMM®) and
publish in Notice 123, Price List, on
Postal Explorer® at pe.usps.com. The
Postal Service received no comments.

II. Decision of the Postal Regulatory
Commission

As stated in the PRC’s Order No.
5757, issued on November 18, 2020, in
PRC Docket No. R2021-1, the PRC
found that the prices in the Postal
Service’s notification may go into effect
on January 24, 2021. The new prices
will accordingly be posted in Notice
123, Price List on Postal Explorer at
pe.usps.com.

Joshua J. Hofer,
Attorney, Federal Compliance.

[FR Doc. 2020-27021 Filed 12-21-20; 8:45 am]
BILLING CODE 7710-12-P

POSTAL SERVICE
39 CFR Part 111

New Mailing Standards for Domestic
Mailing Services Products

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: On October 9, 2020, the Postal
Service (USPS®) filed a notice of
mailing services price adjustments with
the Postal Regulatory Commission
(PRC), effective January 24, 2021. This
final rule contains the revisions to
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®) to implement the changes
coincident with the price adjustments.
DATES: Effective Date: January 24, 2021.
FOR FURTHER INFORMATION CONTACT:
Jacqueline Erwin at (202) 268—2158 or
Dale Kennedy at (202) 268—6592.
SUPPLEMENTARY INFORMATION: On
November 18, 2020, the PRC favorably
reviewed the price adjustments
proposed by the Postal Service. The
price adjustments and DMM revisions
are scheduled to become effective on

January 24, 2021. Final prices are
available under Docket No. R2021-1
(Order No. 5757) on the Postal
Regulatory Commission’s website at
WWW.prc.gov.

Seamless Acceptance Incentive

USPS is providing a $.001 per
mailpiece incentive. The incentive is
available for First-Class Mail, USPS
Marketing Mail, Periodicals and Bound
Printed Matter mail flats that use the
Full-Service Intelligent Mail barcode
(IMb) option. The change provides an
incentive to the Electronic
Documentation (eDoc) submitters (with
a Seamless CRID and an Enterprise
Payment System Account) for adoption
of the program. The incentive would be
based on the eDoc submitter’s Customer
Registration ID (CRID).

A Seamless Mailer is defined by their
CRID’s status in PostalOne! as
“Seamless Acceptance.” Note: Seamless
Parallel does not qualify for the
discount. The proposal is to allow
Electronic Documentation (eDoc)
submitters to receive a Seamless
Acceptance incentive for the pieces that
claim Full-Service prices in the mailing,
provided the eDoc submitter has an
Enterprise Payment account that is used
for the incentive.

¢ The incentive is available to all
eDoc submitters with a Seamless
Acceptance CRID and an Enterprise
Payment account who enroll in
PostalOne!

e The incentive is applied to the
Enterprise Payment account that
corresponds with the permit selected
during registration to receive the
discount.

¢ A permit that corresponds with an
Enterprise Payment trust or ACH debit
account must be selected, in PostalOne!,
to receive the incentive. Trust accounts
will receive the incentive upon postage
statement finalization and ACH debit
accounts will receive the incentive as a
daily aggregate.

e Mail.dat changes: No impact—Use
existing Segment Record’s (.seg) “eDoc
Sender CRID” field to identify the CRID
of the eDoc submitter.

e Mail XML changes: No impact—Use
existing OpenMailingGroupRequest >
MailingGroupData >
MailingFacilityfield to identify the CRID
of the eDoc submitter.

e Postage Statement Changes: No
impact—For eligible mailings the
postage may be paid using any
authorized payment account.

¢ Intelligent Mail for Small
Business—Mailing Agent CRID (same as
Permit Holder CRID) is used as the eDoc
Submitter CRID.
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¢ Business Mail Entry Unit—Hard-
copy Postage Statement entry (only for
contingency)—Mailing Agent CRID
must be populated on the Postage
Statement.

e Shipping Services File (SSF)
Changes: No impact.

e Indicium Creation Record (ICR)
File: No impact.

e Price Change Type/Product Type:
Market Dominant Comments on
Proposed Changes and USPS Responses.

The Postal Service did not receive any
formal comments on the October 15,
2020 proposed rule (85 FR 65311).

* * * * *

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM),
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—-
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM) as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

Notice 123 (Price List)

[Revise prices as applicable.]
* * * * *

We will publish an appropriate
amendment to 39 CFR part 111 to reflect
these changes.

Joshua J. Hofer,
Attorney, Federal Compliance.

[FR Doc. 2020-27020 Filed 12-21-20; 8:45 am]
BILLING CODE 7710-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 217
[Docket No. 20119-0307]
RIN 0648-BJ24

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Ice Roads and
Ice Trails Construction and
Maintenance Activities on Alaska’s
North Slope

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; notification of
issuance of Letters of Authorization.

SUMMARY: Upon application from
Hilcorp Alaska, LLC (Hilcorp) and Eni
US Operating Co. Inc. (Eni), NMFS is
issuing regulations under the Marine
Mammal Protection Act (MMPA) for the
taking of small numbers of marine
mammals incidental to ice road and ice
trail construction, maintenance, and
operation in Alaska’s North Slope, over
the course of 5 years (2020-2025). These
regulations allow NMFS to issue Letters
of Authorization (LOA) for the
incidental take of marine mammals
during the specified construction and
maintenance activities carried out
during the rule’s period of effectiveness,
set forth the permissible methods of
taking, set forth other means of effecting
the least practicable adverse impact on
marine mammal species or stocks and
their habitat, and set forth requirements
pertaining to the monitoring and
reporting of the incidental take.

DATES: Effective December 22, 2020
through November 30, 2025.
ADDRESSES: To obtain an electronic
copy of the Hilcorp-Eni’s LOA
application or other referenced
documents, visit the internet at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed below (see
FOR FURTHER INFORMATION CONTACT).
FOR FURTHER INFORMATION CONTACT:
Shane Guan, Office of Protected
Resources, NMFS, (301) 427—-8401.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Regulatory
Action

This final rule establishes a
framework under the authority of the
MMPA (16 U.S.C. 1361 et seq.) to allow

for the authorization of take of marine
mammals incidental to Hilcorp and
Eni’s ice roads and ice trails
construction and maintenance activities
on Alaska’s North Slope.

We received an application from
Hilcorp and Eni requesting 5-year
regulations and authorization to take
marine mammals. Take would occur by
Level B harassment, Level A harassment
and serious injury and/or mortality
incidental to ice roads and ice trails
construction and maintenance. Please
see Background below for definitions of
harassment.

Legal Authority for the Action

Section 101(a)(5)(A) of the MMPA (16
U.S.C. 1371(a)(5)(A)) directs the
Secretary of Commerce to allow, upon
request, the incidental, but not
intentional taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region for up to 5 years if,
after notice and public comment, the
agency makes certain findings and
issues regulations that set forth
permissible methods of taking pursuant
to that activity and other means of
effecting the “‘least practicable adverse
impact” on the affected species or
stocks and their habitat (see the
discussion below in the Mitigation
section), as well as monitoring and
reporting requirements. Section
101(a)(5)(A) of the MMPA and the
implementing regulations at 50 CFR part
216, subpart I provide the legal basis for
issuing this rule containing 5-year
regulations and for any subsequent
LOAs. As directed by this legal
authority, this rule contains mitigation,
monitoring, and reporting requirements.

Summary of Major Provisions Within
the Rule

Following is a summary of the major
provisions of this rule regarding Hilcorp
and Eni’s construction activities. These
measures include:

e No initiation of ice road or trail
construction if a ringed seal is observed
within approximately 46 meters (m)
(150 feet (ft)) of the action area after
March 1 through May 30 of each year.

¢ Requiring monitoring of the
construction areas to detect the presence
of marine mammals before beginning
construction activities.

Background

The MMPA prohibits the “‘take” of
marine mammals with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
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request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization (ITA) may
be provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”’); and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth.

The definitions of all applicable
MMPA statutory terms cited above are
included in the relevant sections below.

Summary of Request

NMFS received a joint application
from Hilcorp and Eni requesting
authorization for take of marine
mammals incidental to construction
activities related to ice roads and ice
trails in the North Slope, Alaska. The
application was determined to be
adequate and complete on May 31,
2019. The requested regulations would
be valid for 5 years, from December 22,

2020 through November 30, 2025.
Hilcorp and Eni plan to conduct
necessary work, including use of heavy
machinery on ice, to facilitate access to
North Slope offshore oil and gas
facilities. The action may incidentally
expose marine mammals occurring in
the vicinity to elevated levels of sound,
human presence on ice habitat, and
interactions with heavy machinery,
thereby resulting in incidental take, by
Level A and Level B harassment and
serious injury or mortality. Since
Hilcorp and Eni’s ice roads and trails
construction and maintenance activities
have the potential to cause serious
injury or mortality to a few ringed seals,
an LOA is appropriate. On January 17,
2020, NMFS published a proposed rule
(85 FR 2988) and proposed regulations
to govern takes of marine mammals
incidental to Hilcorp and Eni’s ice roads
and trails construction and maintenance
activities, and requested comments on
the proposed regulations.

Description of Activity
Overview

Hilcorp and Eni conduct oil and gas
operations at Northstar Production
Facility (Northstar) and Spy Island
Drillsite (SID), respectively, in coastal
Beaufort Sea, Alaska. During the ice-
covered season, Hilcorp constructs
annual ice roads and trails to connect
and allow access between West Dock
and Northstar. Similarly, Eni builds and
utilizes an ice road connecting the
Oliktok Production Pad (OPP) and SID.
Eni also builds an annual ice road from
shore to the Oooguruk Drill Site (ODS)
(Figures 1—4). This regulation and the
implementing LOAs authorize takes of
marine mammals incidental to Hilcorp
and Eni’s ice roads and ice trails
construction during the ice-covered
season on Alaska’s North Slope.

Dates and Duration

Both Hilcorp and Eni generally begin
constructing sea ice roads and ice trails
as early as possible, usually by late
December depending on weather.
Maintenance and use of the ice roads
and trails continue generally through
mid-May when the ice becomes too
unstable to access. Depending on the
weather, from the initial surveying until
the ice is thick enough to allow travel
by wheeled vehicles, ice road
construction takes about six weeks.

Specific Geographic Region

Northstar, an artificial gravel island, is
located in State of Alaska coastal waters
about 9.7 kilometers (km) (6 miles (mi))
offshore from Point Storkersen in the
Beaufort Sea (Figure 1). Water depth at
the island is about 12 m (39 ft). This
region is covered by landfast ice in
winter and with water depths greater
than 3 m (10 ft).

The 0.05 square kilometer (km2) (11-
acre) SID is also an artificial, gravel
island constructed in shallow (1.8-2.4
m, 6-8 ft), State of Alaska coastal waters
approximately 4.8 km (3 mi) north of
Oliktok Point and just south of the Spy
Island barrier island (Figure 2). While
SID is situated in water depths
considered unsuitable for ringed seals,
each year a crack or lead has developed
in the road between OPP and SID.

The ODS consists of a 0.024 km?2 (6-
acre) gravel drillsite approximately 8 km
(5 mi) offshore in 1.4 m (4.5 ft) of water
(Figures 3 and 4). The site is connected
to an onshore facility by a flowline
system consisting of a 9.2 km (5.7 mi)
subsea buried flowline bundle which
transitions onshore to a 3.7 km (2.3 mi)
traditional North Slope aboveground
flowline support system.

BILLING CODE 3510-22-P
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Figure 1. Northstar Production Island Ice Road and Ice Trails
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BILLING CODE 3510-22-C
Detailed Description of Specific Activity
Hilcorp: Northstar to West Dock

Ice Road Construction, Use, and
Maintenance

Each year during the ice-covered
season an approximately 11.7 km (7.3
mi) long ice road is constructed between
Northstar and the Prudhoe Bay facilities
at West Dock to transport personnel,
equipment, materials, and supplies
(Figure 1). Ice roads allow standard
vehicles such as pick-up trucks, SUVs,
buses and other trucks to be used to
transport personnel and equipment to
and from the island during the ice-
covered period.

In some years depending on
operational needs and weather
conditions, Hilcorp may elect to not
build the main improved ice road. In
this case, a primary ice trail that can
support only tracked, lighter-weight
vehicles would be built in the location
of the improved ice road shown on
Figure 1. However, to cover all
scenarios, Hilcorp assumes that an ice
road would be built in each year for the
next 5 years.

In water deeper than 3 m (10 ft), the
ice must be approximately 2.4 m (8 ft)
thick to support construction
equipment. Ice road construction
activities occurs 24 hours a day, 7 days
a week during the construction phase
and are only halted in unsafe conditions
such as high winds or extremely low
temperatures. The ice roads are
typically constructed by specially-
designed pumps with ice augers.
Seawater for creating the offshore ice
road is obtained by drilling holes
through the existing sea ice using augers
and pumping salt water to flood the ice
surface. The rolligons (vehicles with
large low-pressure tires) move along the
road alignment while flooding the
surface. Water trucks are used to spray
a freshwater cap over the thickened sea
ice to provide durability.

Following construction, ice road
surfaces are maintained using graders
with snow wings and blowers, or front-
end loaders with snow blower
attachments. Snow can also be cleared
by personnel with snow blowers. When
snow blowing, wind direction is used to
assist in dispersing the blown snow over
a large area so that large berms or piles
are not created. Delineators may be used
to mark the roadway in 15 m (50 ft)
increments down the centerline of the
road, and at no more than 0.4 km (V4 mi)
increments on both sides of the ice road
to delineate the path of vehicle travel
and areas to be maintained. Corners of
rig mats, steel plates, and other

materials used to bridge sections of
hazardous ice, are clearly marked or
mapped using Global Positioning
System (GPS) coordinates of the
locations.

The following steps are used to build
the Northstar ice road:

o Clear snow using lighter-weight
tracked vehicles;

o Grade or drag the ice to smooth the
surface, incorporating rubble ice into
the road or moving it outside of the
expected road surface;

¢ Drill holes through floating ice
along the planned ice road route using
rolligons equipped with ice augers and
pumps;

e Pump seawater from drilled holes
over floating ice; and

e Flood the ice road. Flooding
techniques are dependent on the
conditions of the sea ice (i.e., grounded
vs. floating).

Grounded ice requires minimal
freshwater flooding to either cap or
repair cracks. Floating ice requires
flooding with seawater until a desired
thickness is achieved. Thickness of
floating ice would be determined by the
required strength and integrity of the
ice. After achieving desired thickness,
floating ice areas may then be flooded
with fresh water to either cap or repair
cracks. This technique minimizes the
amount of freshwater used to obtain the
desired thickness of the ice road.
Hilcorp would use permitted freshwater
sources if fresh water is needed to
construct the Northstar ice roads. Water
would be transported by truck from
permitted freshwater sources via
existing roads.

Ice Trails

Ice trails are unimproved access
corridors used by Tuckers (a type of
tracked vehicle that moves on snow),
PistenBullys® (a type of tracked vehicle
that moves on snow), snow machines, or
similar tracked equipment. Seawater
flooding of the entire trail and
freshwater caps are not used. However,
small rough areas of a trail may require
minimal seawater flooding to allow
tracked vehicles, rolligons, and the
hovercraft (if needed) to travel along the
corridor.

To construct the trail, snow machines
and light-weight tracked vehicles are
used to initially mark the corridor as
soon as it is determined to be safe for
access. Sea ice in the unimproved roads
would be allowed to thicken through
natural freeze up as the ice, and snow
is packed down by larger tracked
vehicles. Generally, snow removal or
large surface modifications are not
required for ice trails.

Hilcorp usually builds the following
unimproved ice trails to Northstar:

¢ Along the pipeline corridor from
the valve pad near the Dew Line site to
Northstar (9.5 km, 5.93 mi),

e From West Dock to the pipeline
shore crossing (grounded ice along the
coastline (7.8 km, 4.82 mi), and

e Two unimproved ice road paths
from the hovercraft tent at Dockhead 2.

One would go under the West Dock
causeway bridge to Dockhead 3 (1.4 km,
0.86 mi) and the other would go around
West Dock and intersect the main ice
road north of the Seawater Treatment
Plant (4.6 km, 2.85 mi).

In addition to these trails, Hilcorp
may need to construct several shorter
length trails into undisturbed areas to
work around unstable and unsafe areas
of ice as the season progresses. Due to
safety considerations these work-around
or detour trails may need to be
constructed after March 1st. They are
constructed similarly to the planned ice
trails and are not flooded or capped
with seawater or freshwater. Typically,
these detours deviate approximately 23
to 46 m (75 to 150 ft) from the original
road or trail to allow crews to safely go
around soft spots or cracks.

Eni: Oliktok Production Pad to SID

Ice Road Construction, Use, and
Maintenance

Each year Eni builds a single ice road
and three ice pads. The ice road extends
6.8 km (4.2 mi) offshore from OPP to
SID (Figure 2). This ice road has both
supported on water (floating) and
grounded ice sections; the first 244 m
(800 ft) of the road from shore is
grounded ice (i.e., frozen to the bottom).
In addition, Eni typically also builds
two floating ice pad parking areas at
SID: A 152 m by 6 m (500 ft by 200 ft)
area located on the southeast side of
SID, and a 91 m by 46 m (300 ft by 150
ft) area on the northeast side, and one
grounded ice pad at the Oliktok Point
end of the ice road.

Initial construction of the sea ice road
begins with surveying and staking the
route as soon as the ice is thick enough
to support snow machines. The floating
sections of the road are constructed
using the free flood method; low
pressure pumps flood the ice surface
with seawater. A 7.6 centimeters (cm) (3
inches (in.)) layer of water is applied,
some of which may move to lower parts
of the roadway. After the water has
frozen, the next flood can be applied.

Small rolligon vehicles with augers
and pumps are used for augering and
flooding. Hand augers can be used to
check the ice thickness. Ice needs to be
41 to 51 cm (16 to 20 in.) thick to
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support these vehicles. Rolligon tires
distribute the load over a larger tire
print. Flooding operations occur 24
hours a day, 7 days a week during this
phase. Once the ice is about 183 cm (72
in.) thick and determined to be able to
support full loads, vehicles such as
passenger trucks, vacuum trucks, drill
trucks and other tractor plus trailer
loads can use the ice road. Up until that
time, only rolligon vehicles and tracked
vehicles are used on the road. The
maintained ice road width (including
the shoulder areas) is 49 m (160 ft).

Rig mats are used to bridge small
leads (fractures within large expanse of
ice) and wet cracks during construction
and maintenance. During maintenance
activities, fresh water is used for road
surfacing and repair. Once fully flooded
and open to traffic, snow loads on the
ice road must be managed. Snow on the
ice road is cleared frequently and the
width of the ice road (including the
shoulder areas) is maintained at 49 m
(160 ft). At the end of the ice road
season, as temperatures and sun
exposure increase, snow may be spread
over the road surface to insulate and
shade the ice surface, helping to
preserve ice road integrity.

Ice Trails

Following the same general
construction methods used at Northstar,
Eni plans to build an unimproved ice
trail just west of and parallel to the sea
ice road corridor near SID. The ice trail
is typically approximately 15—-30 m (50—
100 ft) west of the western edge of the
ice road shoulder and is used when the
ice road is being constructed. Once the
ice road is open to regular traffic, the ice
trail is not used. After March 1st, due to
safety considerations, Eni may also need
to use several shorter length trails in
undisturbed areas to work around
unstable and unsafe areas of ice as the
season progresses. As described above,
these work-around or detour trails allow
PistenBullys® and other tracked
vehicles to safely go around soft spots
or cracks.

Eni: Oooguruk Ice Road

Ice Road Construction, Use, and
Maintenance

A single ice road and staging area ice
pad are required each year to operate
the ODS. As shown in Figure 3, the
typical or proposed ice road extends 8.9
km (5.5 mi) offshore to the ODS. An
alternative ice road as shown on Figure
4 would be located in shallower water
and, therefore, can be grounded and
used earlier in the season. The
alternative route extends 11.2 km (7 mi)
offshore and is used in years when an

early road completion is required or
when extra heavy loads, such as a
drilling rig is expected. Either ice road
is up to approximately 10.7 m (50 ft)
wide with a similar width shoulder area
on each side. The shoulders of the road
are used when traffic must periodically
detour around equipment or in areas
where ice road maintenance is
occurring. In addition, a grounded ice
pad staging area is constructed on the
southwest edge of the ODS (see Figures
3 and 4). The dimensions of the staging
area are approximately 180 by 140 m
(600 by 450 ft).

The ODS is located in 1.2 to 1.8 m (4
to 6 ft) of water, and the area from the
site to the shore generally becomes
grounded landfast ice in winter. The
typical and alternate ice road routes
shown in Figures 3 and 4 would be
located in grounded rather than floating
ice. There is one small area near the
Colville River that has an open lead for
a short duration in December but freezes
solid within a few weeks. The road is
clearly marked with delineators and
monitored routinely by Alaska Clean
Seas and industry environmental
coordinators. Ice bridges or rig mats are
not required for construction or
maintenance of the ice road or ice pad
staging area.

Initial construction of the sea ice road
begins with surveying and staking the
route as soon as the ice is thick enough
to support snow machines. Low
pressure pumps are used to flood the ice
surface with seawater. Small tractor
vehicles with augers and pumps are
used for augering and flooding. An
initial layer of water is applied, some of
which may move to lower parts of the
roadway. After the water has frozen, the
next flood can be applied. Flooding
operations occur 24 hours a day, 7 days
a week during this phase. Depending on
weather and sea ice conditions,
construction of the ice road typically
begins in early December and is
complete by February 1st.

The ODS operations do not require
offshore ice trails. However, a coastal
trail in very shallow water right off of
the beach is occasionally needed
between Oliktok and the ODS ice road
to demobilize equipment after tundra
travel has been closed.

Mitigation, monitoring, and reporting
measures are described in detail later in
this document (please see Mitigation
and Monitoring and Reporting).

Comments and Responses

NMEFS published a proposed rule in
the Federal Register on January 17,
2020 (85 FR 2988). During the 30-day
public comment period on the proposed
rule, NMFS received comments from the

Marine Mammal Commission
(Commission), ECO49 Consulting, LLC
(ECO49) on behalf of Hilcorp and Eni,
and five private citizens. The comments
and our responses are provided here,
and the comments have been posted
online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. Please
see the comment letters for the full
rationales behind the recommendations
we respond to below. As a result of
these comments, NMFS revised the
buffer zones for avoidance of seals and
seal structures and added one additional
monitoring and reporting measure in the
final rule.

Comment 1: The Commission
recommends that NMFS require Hilcorp
and Eni to (1) meet with ice seal
subsistence hunters in Nuiqsut and
other North Slope communities and
with members of the Ice Seal Committee
to discuss their proposed construction,
maintenance, and operation of ice roads
and ice trails and its BMPs, and (2)
revise its mitigation and monitoring
measures as necessary to minimize
disturbance of seals and subsistence
hunting activities, based on input
received.

Response: NMFS does not agree with
the Commission’s specific
recommendations. Both Hilcorp and Eni
have developed Plans of Cooperation
(POCGs) to ensure that no unmitigable
adverse impact would occur to
subsistence uses of marine mammals
from their planned ice roads and ice
trails construction and maintenance
activities on the North Slope. As stated
in the Federal Register notice for the
proposed rule (85 FR 2988; January 17,
2020), both companies have been
engaging the communities of Utgiagvik
and Nuigsut, as well as members of the
Ice Seal Committee and the Alaska
Eskimo Whaling Commission (AEWC)
to share information about planned
exploration/development activities and
to maintain dialogue about measures to
minimize potential impacts on
subsistence harvest. For the ice roads
and ice trails construction and
maintenance activities, Hilcorp and Eni
developed further mitigation and
monitoring measures to minimize the
potential impacts to subsistence uses of
marine mammals in the area based on
inputs from subsistence users in the
area. These measures also include
signing a Conflict Avoidance Agreement
(CAA) with the AEWC and Whaling
Captains’ Associations of nearby North
Slope communities. The CAA describes
measures to minimize any adverse
effects on the availability of bowhead
whales for subsistence use. To date, the


https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act

Federal Register/Vol. 85, No. 246/ Tuesday, December 22, 2020/Rules and Regulations

83459

Native community has not expressed
concerns over interactions with seals,
particularly during the ice-covered
seasons. Hilcorp and Eni state that they
will continue to address questions and
concerns from community members,
and continue to provide them with
contact information of project
management to which they can direct
concerns related to these companies’
specific activities. Therefore, the
Commission’s recommendations are not
necessary.

Comment 2: The Commission
recommends that NMFS revise the
numbers of Level B harassment takes for
ringed seals using inputs for the
estimated length of road or trail to be
constructed or maintained each day and
the number of days each season that
construction, maintenance, and
operation of ice roads and ice trails are
expected to occur.

Response: NMFS does not adopt the
Commission’s recommendation. We
believe that the method used here is the
best way to calculate take estimates for
these activities. In this case, the take
number is based on the density
multiplied by the action area. Ice road
construction, operations and
maintenance does not occur
continuously every day throughout the
ice road season. While the ice road
season is approximately December
through May, ice road construction,
operations and maintenance only occur
in a small subsection for a given day. In
addition, construction, operation and
maintenance activity does not occur
each day, and the number of days
required for construction, maintenance
or operations cannot be predicted given
the variability in weather and ice
conditions. For this reason, it is not
appropriate to use the entire six months
as the total duration. Also, it is not
possible to predict with certainty the
amount of time each company would
use the ice roads each week or month
given the seasonal variability. The take
calculation considers the fact that in
over >10 years of ice road activity (i.e.,
at Northstar), there have only been two
seals reported in what is defined as the
“exposure area.” The take calculations
consider the total exposure area (in
square km) multiplied by seal density.

Comment 3: The Commission
recommends that NMFS include Level B
harassment takes of bearded and spotted
seals in the final rule using the same
take estimation method.

Response: NMFS does not agree with
the recommendation and does not adopt
it. Bearded seals prefer areas of moving
ice and open water with depths up to
200 m (656 ft) (Burns and Harbo 1972).
The Liberty rule referenced by the

Commission (84 FR 70274; December
20, 2019) included bearded seals to be
precautionary and considering the other
activities (such as pile driving) that are
part of the Liberty Project in addition to
ice roads.

Likewise, spotted seals are not known
to remain in the Beaufort Sea during the
late fall and winter (BOEM, 2018).
Given their seasonal occurrence and
distribution (they are absent from the
Beaufort Sea in winter) and low
numbers in the nearshore waters of the
central Alaskan Beaufort Sea during
other seasons, no spotted seals are
expected in the Action Areas in late
winter and spring during ice road/trail
activities.

Therefore, considering the fact that
bearded and spotted seals are extremely
unlikely to occur in the nearshore
environment during winter months, and
the small zone of disturbance that is
only related to ice road construction and
maintenance, including takes of bearded
and spotted seals is not appropriate.

Comment 4: The Commission
recommends that NMFS revise the
buffer zones used in section
217.154(c)(3), (5), and (7)(i), and section
217.155(c) of the proposed rule to
reference avoidance of seals within 50
m and avoidance of seal structures
within 150 m, for consistency with
other recent rulemakings (84 FR 70274;
December 20, 2019) regarding avoidance
of seals and seal structures during
construction, maintenance, and
operation of ice roads and trails on the
North Slope. Hilcorp and Eni also
recommend using the whole metric
values for mitigation and monitoring
distances as stated in the LOA
application.

Response: NMFS concurs with the
recommendations and has made the
corrections in the final rule and the
LOAs issued to Hilcorp and Eni.

Comment 5: The Commission
recommends that NMFS require Hilcorp
and Eni to (1) consult with local hunters
regarding the best techniques for
detecting seals and seal structures with
a minimum of disturbance, (2) involve
local hunters in the training of observers
for ice road activities, and (3) include in
the final reports the methods used for
detection of seals and seal structures
with an assessment of their
effectiveness.

Response: NMFS concurs with this
recommendation and has adopted it.
NMFS worked with Hilcorp and Eni on
these issues and will require Hilcorp
and Eni to engage local hunters in
Nuigsut, Utqgiagvik and Kaktovik
through the Ice Seal Committee point of
contact to gather recommendations on
methods for ringed seal detection along

sea ice roads/trails within the exposure
areas. These insights will be
incorporated into Hilcorp and Eni’s
training materials provided to personnel
responsible for monitoring for ringed
seals along sea ice roads/trails. NMFS
also requires Hilcorp and Eni to include
the methods used for detection of seals
and seal structures with an assessment
of their effectiveness in the final reports.
NMEFS incorporated these
recommendations into the final rule.

Comment 6: The Commission
recommends that NMFS initiate a peer
review of the proposed mitigation and
monitoring plan (as described at 50 CFR
216.108(d)). The Commission states that
authorization to take ringed seals
incidental to construction and
maintenance of ice roads and ice trails
has been included in previous
rulemakings that were peer-reviewed,
most recently in December 2019 (84 FR
70274).

Response: NMFS does not agree that
this is necessary and does not adopt the
recommendation. As the Commission
stated in its comment, marine mammal
monitoring plans are required to be
reviewed by an independent peer-
review panel if the activities occur in
Arctic waters and may affect the
availability of marine mammal species
or stocks for subsistence use. As
discussed in detail in the proposed rule
(85 FR 2988; January 17, 2020), Hilcorp
and Eni’s proposed ice roads and ice
trails construction projects would occur
far away from subsistence activities, and
would be conducted during the time
few subsistence activities occur. In
winter and spring, small numbers of
ringed seals may be disturbed and
possibly displaced from the immediate
locations of the ice roads and trails. Seal
hunters would likely avoid the areas
near SID, Northstar and ODS in favor of
less developed, more productive areas
closer to the main sealing areas near the
Colville River delta. Therefore,
construction and maintenance of the ice
roads and trails is unlikely to impact
winter subsistence hunting of ringed
seals. The example that the Commission
provided concerning peer-review of a
marine mammal monitoring plan
associated with ice roads and ice trails
construction and maintenance is
Hilcorp’s Liberty Drilling and
Production Island construction, but that
project has potential effects to
subsistence use of marine mammals
from pile driving and artificial island
construction activities during open-
water season. NMFS is not aware of
monitoring plans for ice road/trail
construction and maintenance
undergoing peer review because these
activities are not typically considered as
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meeting the “may affect” requirement
pertaining to subsistence uses of marine
mammal species and stocks.

Comment 7: ECO49, on behalf of
Hilcorp and Eni, notes that takes of
ringed seals by mortality/serious injury
or Level A harassment were reduced
from the LOA application by NMFS
based on analysis using historical data.
ECOA49 states that they understand
NMFS’ approach in take calculation, but
request to closely work with NMFS if
Level A harassment or mortality/serious
injury approaches the level authorized,
to review the manner of take and
number of takes authorized.

Response: As discussed in detail in
the proposed rule (85 FR 2988; January
17, 2020), the take request of a total of
30 ringed seal mortality/serious injury
takes presented in the LOA application
cannot be adequately justified based on
historical data and comparable activities
where takes were authorized (e.g., 2019
Hilcorp Liberty rule for ice road and ice
trail construction on the North Slope).
The proposed Level A harassment and
mortality/serious injury of a total of 12
seals were estimated based on the level
of activities by Hilcorp and Eni over the
next 5 years. Based on the analysis,
NMFS does not believe Hilcorp or Eni
would exceed the Level A harassment
and/or mortality/serious injury
authorized under the rulemaking, with
implementation of prescribed mitigation
and monitoring measures. However, in
the unlikely event such situation occurs,
NMFS will work with Hilcorp and Eni
closely to review the manner of take and
number of takes authorized, and to
reinitiate section 7 consultation under
the Endangered Species Act (ESA).

Comment 8: ECO49 points out that
language in the proposed rule (85 FR
2988; January 17, 2020;) should be
revised to make clear that an additional
buffer area was added to the road/trail
width for SID so the total width is 420
m, not 340 m as indicated. ECO49
proposes the following language to
clarify the distance used to calculate
potential seal exposures at SID: “The
total width of the ice road and trail at
SID accounts for the ice trail being
constructed approximately 15 to 30 m
west of the western edge of the ice road
shoulder. Therefore, a total width of 420
m has been used to calculate potential
seal exposures at SID whereas, the ice
road/trail total width at Northstar and
ODS is 340 m.”

Response: NMFS revised the
description in the Take Estimates
section below. While the language in the
proposed rule contained an error, take
calculation of ringed seals at SID used
the correct information (420 m),

therefore, the take estimate remains
unchanged.

Comment 9: ECO49 suggests adding a
note after the last bullet in the
subsection Monitoring Measures After
March 1st, to read “During this
monitoring period, maintenance work
will proceed cautiously as to minimize
impacts or disturbance to area.”

Response: NMFS understands that
there will be limited activities after
March 1, and that additional monitoring
measures are being added to minimize
impacts or disturbance to ringed seal
pupping activities after March 1.
However, the language ECO49 suggested
is not part of the specific monitoring
measure, therefore NMFS does not
consider it appropriate to include that
in that subsection.

Comment 10: ECO49 notes that the
proposed rule includes language
describing a process for modifying
mitigation or monitoring measures
should it be warranted. ECO49 states
that it understands this language is non-
binding and requests that NMFS
coordinate closely with Hilcorp and Eni
should any modifications to mitigation
measures be needed in the future.

Response: NMFS will coordinate
closely with Hilcorp and Eni and their
contractors should any modifications to
mitigation measures be needed in the
future.

Comment 11: Four private citizens
recommend prohibiting Hilcorp and Eni
from constructing the ice roads to better
protect the environment and sensitive
wildlife. Another anonymous individual
states that it is not in the best interest
of Alaska and the entire U.S. population
to continue letting Hilcorp and Eni take
animals during their proposed ice-road
construction.

Response: NMFS’ authority and these
final regulations allow for issuance of a
LOA to authorize takes of marine
mammals incidental to ice road
construction and maintenance activities
by Hilcorp and Eni. NMFS has no
authority over whether the ice road
construction project is permitted. The
MMPA directs the Secretary of
Commerce (as delegated to NMFS) to
allow, upon request, the incidental, but
not intentional, taking of small numbers
of marine mammals by U.S. citizens
who engage in a specified activity
within a specified geographical region.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant).

Comment 12: One private citizen
states their belief that Hilcorp and Eni
would not be truthful in presenting the
data that indicates ringed seals are
experiencing serious injury/death
because of the ice road/trial
construction and use. The individual
states that if Hilcorp and Eni find data
that might prevent them from building
these routes in the future they could be
tempted to stretch or even hide the truth
for the benefit of their company’s
interests. The individual suggests that a
third-party non-profit entity work with
the companies to help monitor the seals
and report the findings.

Response: NMFS has no basis for
concern that Hilcorp and Eni would
conceal serious injury/mortality
incidents, if such incidents occur. The
LOAs issued to Hilcorp and Eni
authorize limited take by serious injury
and mortality, therefore, it is not to the
companies’ interests to falsify the
monitoring report if such take occurs. In
addition, falsifying a marine mammal
report would lead to revocation of the
LOAC(s) issued to Hilcorp and/or Eni,
and would affect any future application
they might submit to obtain marine
mammal ITA, in addition to subjecting
them to potential legal actions.
Therefore, NMFS does not believe
Hilcorp or Eni would intentionally
misrepresent the actual take numbers in
their marine mammal monitoring
reports, including reporting of serious
injury and/or mortality takes.

Changes From the Proposed to Final
Rule

There is no change in the Hilcorp and
Eni’s proposed ice roads and ice trails
construction activities from the
proposed rule (85 FR 2988; January 17,
2020). NMFS revised the buffers in
section 217.154(c)(3), (5), (7), and (7)(i),
and section 217.155(b)(1) and (1)(ii) and
(c)(1) and (2) to reference avoidance of
seals within 50 m and avoidance of seal
structures within 150 m. One additional
monitoring and reporting measure was
added to the final rule based on
comments received during the public
comment period. This measure requires
that Hilcorp and Eni (1) engage local
hunters through the Ice Seal Committee
point of contact to gather
recommendations on methods for ringed
seal detection along sea ice roads/trails
within the exposure areas, (2)
incorporate these recommendations into
Hilcorp and Eni’s training materials
provided to personnel responsible for
monitoring for ringed seals along sea ice
roads/trails, and (3) include the
methods used for detection of seals and
seal structures with an assessment of
their effectiveness in the final reports.
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Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of the potentially
affected species. Additional information
regarding population trends and threats
may be found in NMFS’ Stock
Assessment Reports (SARs; https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-stock-assessments), and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’
website (https://
www.fisheries.noaa.gov/find-species).

Table 1 lists all species with expected
potential for occurrence in the Beaufort
Sea and summarizes information related
to the population or stock, including
regulatory status under the MMPA and
ESA and potential biological removal
(PBR), where known. For taxonomy, we
follow Committee on Taxonomy (2020).
PBR is defined by the MMPA as the
maximum number of animals, not
including natural mortalities, that may
be removed from a marine mammal
stock while allowing that stock to reach
or maintain its Optimum Sustainable
Population (OPS) (as described in
NMFS’s SARs). While no mortality is
anticipated, PBR and annual serious
injury and mortality from anthropogenic
sources are included here as gross
indicators of the status of the species
and other threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’ stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’ U.S. 2019 SARs (Carretta et al.,
2020; Muto et al., 2020). All values
presented in Table 1 are the most recent
available at the time of publication and
are available in the 2019 SARs (Carretta
et al., 2020; Muto et al., 2020).

TABLE 1—MARINE MAMMALS WITH POTENTIAL PRESENCE WITHIN THE PROJECT AREA

ESA/
MMPA Stock abundance (CV, Nmin, Annual
Common name Scientific name Stock status; most recent abundance PBR M/SI3
Strategic survey) 2
(Y/N)1
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Eschrichtiidae:
Gray whale .......ccccooeeenee. Eschrichtius robustus ............. Eastern North Pacific ............. - N 26,960 (0.05, 25,849) ............. 801 139
Family Balaenidae:
Bowhead whale ................ Balaena mysticetus ................ Western Arctic ......cocccceeveeenns E/D; Y 16,820 (0.052, 16,100) ........... 161 46
Family Delphinidae:
Beluga whale ................... Delphinapterus leucas ............ Beaufort Sea .......c.ccoceiiiis - N 39,258 (0.229, N/A) ...cceceenee Undet 139
Family Phocidae (earless seals)
Ringed seal* ..........cccccevireennn. Phoca hispida AlaSKa ...oceiiie e 171,418 (NA, 170,000) 4,755 700
Spotted seal ... Phoca largha Alaska ... 461,625 (NA, 423,237) . 12,697 329
Bearded seal® Erignathus barbatus ... Alaska ... 301,836 (NA, 273,676) . Undet 557
Ribbon seal .......cccccceevvveennenn. Histriophoca fasciata .............. Alaska 184,695 (NA, 163,086) 9,785 3.9

1 ESA status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the ESA or designated as de-
pleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or which is determined to be
declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically designated under the MMPA

as depleted and as a strategic stock.

2NMFS marine mammal stock assessment reports online at: https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-
reports-region#reports. CV is coefficient of variation; Nmin is the minimum estimate of stock abundance.
3These values, found in NMFS’ SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fisheries,
ship strike). Annual mortality/serious injury (M/SI) often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV associ-
ated with estimated mortality due to commercial fisheries is presented in some cases.
4Ringed seal estimate is based on surveys conducted in the Alaska Chukchi and Beaufort seas in the late 1990s and 2000, and in the U.S. portion of the Bering
Sea in 2012. This is the best available information for use here.
5Bearded seal estimate is based on surveys conducted in the U.S. portion of the Bering Sea in 2012. This is the best available information for use here.

All species that could potentially
occur in the proposed survey areas are
included in Table 1. As described
below, only the ringed seal temporally
and spatially co-occurs with the activity
to the degree that take is reasonably
likely to occur. The temporal and/or
spatial occurrence of the rest of the
species listed in Table 1 is such that
take is not expected to occur, and they
are not discussed further beyond the
explanation provided here.

While ringed, spotted, and bearded
seals are present in the Beaufort Sea
during the open-water season, only
ringed seals are likely to be in the
nearshore environment during the ice-
covered months. The other two species

of ice seals only occur in the project
area during the open-water season.
Ribbon seal mostly occurs in the
Chukchi Sea and western Beaufort Sea,
and is considered as extra-limital in the
project area. Therefore, the potential for
encounters with bearded, spotted, and
ribbon seals during ice road/trail
construction and maintenance is
extremely unlikely. As a result, these ice
seal species will not be discussed
further in this document.

None of the cetacean species listed
above is expected to enter the ice-
covered action areas during the winter
months when ice road activities would
be occurring. Therefore, the potential for
encounters with cetaceans during ice

road/trail construction and maintenance
is extremely unlikely. As a result,
cetacean species will not be discussed
further in this document.

Ringed seal is the only species that
would be reasonably likely to be
affected by the ice road and ice trail
construction and maintenance activity.
A detailed description of this species in
the action area is provided in the
proposed rule (85 FR 2988; January 17,
2020).

Potential Effects of Specified Activities
on Marine Mammals and Their Habitat

This section includes a summary and
discussion of the ways that components
of the specified activity may impact
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marine mammals and their habitat. The
Estimated Take section later in this
document includes a quantitative
analysis of the number of individuals
that are expected to be taken by this
activity. The Negligible Impact Analysis
and Determination section considers the
content of this section, the Estimated
Take section, and the Mitigation section,
to draw conclusions regarding the likely
impacts of these activities on the
reproductive success or survivorship of
individuals and how those impacts on
individuals are likely to impact marine
mammal species or stocks.

The Hilcorp and Eni’s sea ice roads
and ice trails construction and
maintenance activities on the North
Slope could adversely affect ringed seals
by exposing them to construction noise
and presence of human activities, and
potential serious injury or mortality in
the project area.

A detailed description of the impacts
on marine mammals and their habitat is
provided in the Federal Register notice
(85 FR 2988; January 17, 2020) for the
proposed rule, and is not repeated here.

Estimated Take

This section provides an estimate of
the number of incidental takes that may
be authorized through this rulemaking,
which will inform both NMFS’
consideration of “small numbers” and
the negligible impact determination.

Harassment is one of the types of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment” as any act
of pursuit, torment, or annoyance,
which (i) has the potential to injure a
marine mammal or marine mammal
stock in the wild (Level A harassment);
or (ii) has the potential to disturb a
marine mammal or marine mammal
stock in the wild by causing disruption
of behavioral patterns, including, but
not limited to, migration, breathing,

nursing, breeding, feeding, or sheltering
(Level B harassment).

Authorized takes would primarily be
by Level B harassment, as exposure of
ringed seals by construction activities
and noise has the potential to result in
disruption of behavioral patterns for
individual animals. There could also be
potential for serious injury/mortality if
an animal is crushed by a construction
machinery or vehicle while in its
subnivean lair. Auditory injury is
unlikely to occur because the overall
noise levels generated from the
construction activities are low. The
mitigation and monitoring measures are
expected to minimize the severity of
such taking to the extent practicable.

Below we describe how the take is
estimated.

Generally speaking, we estimate take
by considering: (1) Marine mammals
(ringed seals) likely to be exposed to
visual and acoustic disturbances from
ice roads and ice trails construction; (2)
the density or occurrence of marine
mammals within the areas likely to be
disturbed; and, (3) the number of days
of activities. We note that while these
basic factors can contribute to a basic
calculation to provide an initial
prediction of takes, additional
information that can qualitatively
inform take estimates is also sometimes
available (e.g., previous monitoring
results or average group size). Below, we
describe the factors considered here in
more detail and present the take
estimate. This section includes an
overview of estimated ringed seal
density in the area, a description of the
area of potential disturbance, estimates
for noise sources (under ice-covered
conditions and in air), and a discussion
of the potential for behavioral responses
or serious injury or mortality due to ice
road/trail/pad activities.

Ringed Seal Densities

Ringed seals are present in the
nearshore Beaufort Sea waters and sea

ice year round, maintaining breathing
holes and excavating subnivean lairs in
the landfast ice during the ice-covered
season. During this ice-covered season,
ringed seals’ home ranges are generally
less than 5 km? (2 mi2) in area (Frost et
al. 2002, Kelly et al. 2005). While older
datasets from the 1970s and 80s provide
important context for understanding
seal presence in the region, only more
recent surveys beginning in 1997 have
been used to calculate density for this
rule as described in the following
sections.

Winter Densities

Ringed seals overwinter in the
landfast ice in and around the project
area. Relatively few data are available
for ringed seal density in the southern
Beaufort Sea during the winter months,
but several studies on ringed seal winter
ecology were undertaken during the
1980s (Kelly et al. 1986, Frost and Burns
1989). These reports, in addition to data
associated with the Northstar
development and the abandoned Seal
Island (Williams et al. 2001, Frost et al.
2002) provide information on both seal
ice structure use (where ice structures
include both breathing holes and
subnivean lairs) and the density of ice
structures (Table 2).

Both male and female ringed seals
maintain a number of breathing holes
and haul out in more than one
subnivean lair during the ice-covered
season. Kelly et al. (1986) found that of
their tagged seals, the animals would
haul out between one and multiple
subnivean lairs. The distances between
each lair could be as great as 4 km (2.5
mi) with numerous breathing holes in
between (Kelly ef al. 1986). While these
authors calculated the average number
of lairs used by an individual seal to be
2.85 (SD=2.51) per animal, they also
suggest that this is likely to be an
underestimate.

TABLE 2—SEAL STRUCTURE DENSITY ALONG THE BEAUFORT SEA COAST NEAR THE PROJECT AREA

Year

May 2000

Sea
structure Source
density/km2

3.6 | Frost and Burns 1989.

0.81 | Kelly et al. 1986.

0.71 | Williams et al. 2001.
1.2 | Williams et al. 2001.

1.58

In 1982, aerial surveys were
conducted near Reindeer Island, just
east of the project area (Northstar and
SID), where seismic exploration
activities were occurring. Seal structures

were located by searching with a dog
along 267 km (166 mi) of seismic and
control lines as well as 28 km (17 mi)
of non-systematic search lines (295
linear km (183 linear mi) total). A total

of 157 structures were found resulting
in an average estimate of 0.53/km seal
structures (Kelly et al. 1986) or 3.6
structures/km?2 (Frost and Burns 1989).
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In 1983, the vicinity of Reindeer
Island was surveyed again and the
average number of seal structures
recorded was 0.70/km over
approximately 81 km (50 mi) of linear
survey lines resulting in an average
number of total structures of 0.81/km?2.

In 1999, a total of 26 seal structures
were located within a 36.5 km? area
encompassing the Northstar
Development resulting in an estimated
0.71 structures/km?2 in December 1999
and 1.2 structures/km?2 in May 2000
(Richardson and Williams 2001).

To estimate ringed seal density during
the winter, an average structure density
was divided by the average number of
structures used by seals (Kelly et al.
1986). Thus, for the winter season
ringed seal density has been estimated
as the average ice structure density
(1.58/km?2) divided by the average
number of ice structures used by an
individual seal (2.85, SD = 2.51). This
results in an estimated density of 0.55
ringed seals/km? (for example, 1.58/2.85
= 0.55). However, this density is likely
to be an overestimate because the
equation denominator of 2.85 is

assumed to be an underestimate (Kelly
et al. 1986).

Average ice structure density/Average
number of structures per seal =
Estimated Average Winter Seal Density:
1.58/2.85 = 0.55 seals/km?2.

Spring Densities

In 1997, prior to Northstar
construction, British Petroleum
Exploration Alaska (BPXA) conducted
aerial surveys for seals as part of the
industry monitoring programs for the
Northstar facility. These datasets
provide the best available information
on spring ringed seal density for the
project area. Information is based on
aerial surveys were flown around
Northstar and west of Prudhoe Bay
during late May and early June (Frost et
al. 2002, Moulton et al. 2002a, b,
Richardson and Williams 2003) when
the greatest percentage of seals have
abandoned their lairs and are hauled out
on the ice (Kelly et al. 2010, Kelly et al.
2010).

Because densities were consistently
very low where water depth was <3m
(and these areas are generally frozen

solid during the ice-covered season)
densities were calculated where water
depth was >3m deep (Moulton et al.
2002a, b), Richardson and Williams
2003). Frost et al. (2002) and Frost et al.
(2004) reported slightly higher densities
based on surveys conducted during this
same time period between 1997 and
1999. As with all aerial surveys, animal
densities are underestimated because
animals are missed, or not counted. This
is generally because they are not hauled
out where they can be seen or are
missed by the observer. Therefore, these
density estimates represent minimum
estimates during the time and location
of the surveys. The average uncorrected
densities calculated based on these
separate datasets (1997—1999) are
provided in Table 3. It is acknowledged
that densities of seals near the Eni SID
Action Area are likely to be lower than
densities calculated for the purposes of
estimating take in this analysis, due to
much shallower water near the Eni SID
site. However, for consistency and as a
precautionary measure, the same
density estimates are used throughout
this analysis.

TABLE 3—ESTIMATED RINGED SEAL DENSITIES (UNCORRECTED) BASED ON SPRING AERIAL SURVEYS DURING ICE-

COVERED CONDITIONS, 1997—-2002

Uncorrected seal density Average
(no/km?) uncorrected
Year ringed seal
Moulton et al. Frost et al. density
2002, 2005 * 2002, 2004 (no/km?)
0.43 0.73 0.58
0.39 0.64 0.52
0.63 0.87 0.75
0.47 0.47
0.54 0.54
0.83 0.83
Average density (NO/KM2) .......ociiiiiiiiii e sresneens | sseeseesseeseeseesnesreesness | eoresseeseesneenesreeneneeas 0.61

*Water depths >10 ft.

For the period 2000, 2001, and 2002,
(Moulton et al. 2005) reported ringed
seal densities (uncorrected) on landfast
ice during Northstar construction were
calculated as 0.47, 0.54, and 0.83 seals/
km?2. Based on the average density of
surveys flown from 1997 to 2002 the
uncorrected density of ringed seals
during the spring is expected to be 0.61
ringed seals/km?2.

As reported in Frost et al. (2002)
habitat-related variables including water
depth, location relative to the fast ice
edge, and ice deformation have shown
to result in substantial and consistent
effects on the distribution and
abundance of seals. Moulton et al.
(2003) and Moulton et al. (2005) also
reported that environmental factors
such as date, water depth, degree of ice

deformation, presence of meltwater, and
percent cloud cover had more
conspicuous and statistically-significant
effects on seal sighting rates than did
any human-related factors. Thus, the
intra- and inter-annual variability in
survey conditions and ice
characteristics is unavoidable and
identifying trends in seal abundance or
estimating density is challenging.

TABLE 4—RINGED SEAL DENSITIES

Spring
Winter average density average
(seal/km?2) density
(seal’km?)
0.55 i 0.61

In summary, for the purposes of
estimating take associated with ice road/
trail activities, winter and spring
densities are assumed to be 0.55 and
0.61 seals/km? (respectively) as shown
in Table 4.

Take Estimates

Level B Harassment

To estimate exposures of ringed seals
to disturbance that may result in a take,
the total area of potential disturbance
(i.e., exposure area) associated with
construction and maintenance of the
roads/trails/pads is defined as 170 m
(approximately 558 ft) on either side of
the road/trail/pad centerline; a total
width of 340 m (approximately 1,115 ft).
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Again, the total width of the exposure
area is 340 m (558 ft). This width is then
multiplied by the total length of roads/
trails likely to be constructed each year
to calculate the exposure area in km?2.
Due to the variability in the length of ice
roads/trails that may be needed from
year to year, a 10 percent buffer is also
added to the total length and is
accounted for in the total area
calculated. The total area of exposure is
then multiplied by the seasonal ringed
seal density to calculate the total
estimated ringed seals exposed each
season. Since there are two seasons
during which ringed seals may be
exposed to ice road activity (winter and
spring), the exposure estimates for
winter and spring are then added
together to calculate the total number of
seals exposed per year. For example, the

following calculation was used for

Northstar ice roads and trails:

TAE xD =TES

TES (winter) + TES (spring) = TEY

Where:

TAE = Total Area of Exposure

D = Species Density (variable by season)

TES = Total Estimated Seals Exposed Per
Season

TEY—Total Estimated Seals Exposed Per
Year

For example:

12.96 km? (TAE) x 0.55 (winter density per
km?2) = 7.13 seals/winter

12.96 km2 (TAE) x 0.61 (spring density per
km?2) = 7.91 seals/spring

7.13 seals/winter + 7.91 seals/spring = 15.03
seals/year

The total width of the ice road and
trail at SID accounts for the ice trail
being constructed approximately 15 to

30 m west of the western edge of the ice
road shoulder. Therefore, a total width
of 420 m has been used to calculate
potential seal exposures at SID as a
more conservative approach whereas,
the ice road/trail total width at
Northstar and ODS is 340 m, as shown
in Table 5.

Based on the exposure estimates, Eni
and Hilcorp request takes for Level B
harassment for the 5-year period as
shown in Table 5. Takes are presented
annually for each company and are
requested for ice road and ice trail
construction, operation and
maintenance expected to occur between
December and May of each year,
depending on local conditions. Potential
Level B harassment takes could occur in
all 5 years.

Table 5. Ringed Seal Level B Harassment Take Estimate Associated with Ice

Road/Trail Activities

_.g g o o A 0 0
§g Ez €5 | = S| g52|552| s TS5 88
0 2 o2 | & 2 So| 233|233 2. | 2 E % 9
Se e |28 |2 |Z3|€251€82| 22|28 2w
go | g X s £8| =288 =« 8&E gi g2 £58
E8 |Ef8|E2 | |E5|d5E| 8% 8|83
Eni SID 6.76 0’ 743 | 042 | 3.12 1.72 1.90 3.62 4 20
Eni ODS 11.26* 0 12.39 | 0.34 | 4.21 2.32 2.57 4.89 5 25
Hilcorp 1171 | 22.94 | 38.12 | 034 | 1296 | 7.13 791 | 1503 | 16 | 80
Northstar
! To account for variability.
2 Density: Winter=0.55 seals/km?; Spring=0.61 seals/km*
3 Note that Eni constructs an ice trail each year that is approximately 15 to 30 m west of the ice road. The

trail is located within the exposure area of 170 m and is accounted for in estimated takes.
* Length of alternate route used as worst case.

NMFS does not expect Level A
harassment of ringed seal to occur, as
noise and visual exposure to
construction activities will not become
injurious as defined for purposes of a
Level A harassment take under the
MMPA. However, it is possible that a
seal may be in its lair during ice roads/
trails construction and thus, it is
possible for a seal to become crushed by
construction machinery or vehicle while
the road/trail is being erected, resulting
in injury, serious injury, or mortality. A
detailed discussion of such events is
provided below.

Potential Serious Injury or Mortality

Based on a review of literature and
monitoring reports from Northstar and
other North Slope projects, there is
documentation of one seal mortality

associated with a vibroseis program
outside the barrier islands east of Bullen
Point in the eastern Beaufort Sea
(MacLean 1998). During a 1999 NMFS
workshop to review on-ice monitoring
and research, Dr. Brendan Kelly (then of
the University of Alaska), also indicated
that a dead ringed seal pup was found
during his research using trained dogs
to locate seal structures in the ice. The
dead ringed seal pup was located
approximately 1.5 km (0.9 mi) from the
Northstar ice road. No data on the age
of the pup, date of death, necropsy
results, or cause of death are available.
Therefore, whether ice road
construction at Northstar could have
contributed to the death of this pup, or
if its death was coincidental to
Northstar activities cannot be

determined (Richardson and Williams
2000).

While the only recorded mortality of
a seal occurred in 1998, Eni and Hilcorp
also requested 10 takes for each
development over the 5-year period for
potential ringed seal serious injury or
mortality during construction, operation
and maintenance of ice roads and trails.

However, NMFS does not consider
this request to be adequately justified,
and is concerned that the requested
mortality in this action is much higher
than other similar actions.

For instance, in the 2019 Hilcorp
Liberty rule for ice road and ice trail
construction on the North Slope, there
were two lethal takes authorized over
the first 5 years (and 8 over the
following 20 years, for 10 total
mortalities over 25 years). In that action,
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four ice roads, totaling 51.5 km in length
would be constructed: In Years 1
through 3, all four roads would be
constructed; in Years 4 and 5, only Road
#1 would be constructed (11.3 km in
length). By comparing the two actions,
Hilcorp Northstar and Eni are
constructing more ice roads/trails than
Hilcorp is at the Liberty site over a 5-
year period.

In terms of the distribution of
construction activities between the two
companies, Hilcorp is constructing 1.9
times as many ice road/trail kilometers
as Eni is at either SID or ODS. However,
Eni’s construction activities encompass
two separate sites and each have the
potential to encounter inhabited seal
lairs given an assumed equal
distribution of species. Based on these
factors, NMFS is authorizing three
serious injury/mortalities for ice road/
trail activities at each of Eni’s sites (Spy
Island and Oooguruk), and six serious
injury/mortalities at Hilcorp’s Northstar
site, all over 5 years. A summary of
serious injury/mortality for Hilcorp and
Eni over the 5-year period is provided
in Table 6.

TABLE 6—TOTAL ESTIMATED RINGED
SEAL TAKES ANNUALLY AND OVER
THE 5-YEAR LOA PERIOD

Serious injury/
mortality for 5

years
Eni SID oo, 3
Eni ODS ..o 3
Hilcorp Northstar ................... 6

Effects of Specified Activities on
Subsistence Uses of Marine Mammals

Subsistence hunting continues to be
an essential aspect of Inupiat Native life,
especially in rural coastal villages. The
Inupiat participate in subsistence
hunting activities in and around the
Beaufort Sea. The animals taken for
subsistence provide a significant portion
of the food that will last the community
through the year. Marine mammals
represent on the order of 60—80 percent
of the total subsistence harvest. Along
with the nourishment necessary for
survival, the subsistence activities
strengthen bonds within the culture,
provide a means for educating the
younger generation, provide supplies for
artistic expression, and allow for
important celebratory events.

The ice roads/trails construction
projects are generally remote from
subsistence use areas. Nuigsut is the
closest Native Alaskan community to
the Northstar, ODS and SID facilities;

.................................. 12

located approximately 91 km (about 57
mi) southwest from Northstar, 40 km
(about 25 mi) from ODS, and 56 km
(about 35 mi) from SID. Primary
subsistence users in the area between
Oliktok Point and West Dock are
residents from the village of Nuigsut.
People from Utqgiagvik (about 309 and
264 km [192 and 164 mi] west of
Northstar and SID, respectively) and
Kaktovik harvest marine mammals that
pass through the area but generally do
not hunt there. Kaktovik is 196 km (122
mi) east of Northstar and 241 km (150
mi) east of SID.

Nuigsut hunters harvest ringed seals
primarily during open water periods in
July through August. In summer, boat
crews hunt ringed, spotted and bearded
seals. The most important seal hunting
area for Nuigsut hunters is off the
Colville Delta, as far east as Pingok
Island. The closest edge of the main
sealing area at Pingok Island, is about 27
km (17 mi) west of Northstar (SRBA
2010, Galginaitis 2014). While less
frequent than open water hunting, seals
are taken by hunters on snow machines
before break-up.

In summary, Hilcorp and Eni’s ice
roads and ice trails construction projects
would occur far away from subsistence
activities, and would be conducted
during the time few subsistence
activities occur. In winter and spring,
small numbers of ringed seals may be
disturbed and possibly displaced from
the immediate locations of the ice roads
and trails shown on Figures 1 through
4. Seal hunters would likely avoid the
areas near SID, Northstar and ODS in
favor of less developed more productive
areas closer to the main sealing areas
near the Colville River delta. Therefore,
construction and maintenance of the ice
roads and trails is unlikely to impact
subsistence hunting of ringed seals.
Mitigation

In order to issue an LOA under
Section 101(a)(5)(A) of the MMPA,
NMFS must set forth the permissible
methods of taking pursuant to such
activity, and other means of effecting
the least practicable impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
such species or stock for taking for
certain subsistence uses. NMFS
regulations require applicants for ITAs
to include information about the
availability and feasibility (economic
and technological) of equipment,
methods, and manner of conducting
such activity or other means of effecting
the least practicable adverse impact

upon the affected species or stocks and
their habitat (50 CFR 216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat, as well as
subsistence uses. This considers the
nature of the potential adverse impact
being mitigated (likelihood, scope,
range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned), the
likelihood of effective implementation
(probability implemented as planned),
and;

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

Mitigation for Marine Mammals and
Their Habitat

For Hilcorp and Eni’s ice roads and
trails construction project, Hilcorp and
Eni worked with NMFS and proposed
the following mitigation measures to
minimize the potential impacts to
marine mammals in the project vicinity.
The primary purposes of these
mitigation measures are to minimize
human-seal interactions and to avoid
takes by serious injury/mortality from
the activities, to monitor marine
mammals within designated zones of
influence in the project vicinity and, if
seals are within the designated
shutdown zone after March 1 during the
pupping season, to initiate immediate
pause of all construction activities,
making it very unlikely potential injury
or serious injury/mortality to seals
would occur and ensuring that Level B
behavioral harassment of seals would be
reduced to the lowest level practicable.
Construction activities may result after
the seals leave the shutdown zone on
their own.

The prescribed mitigation and
monitoring measures are described
below.
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Wildlife Training

Prior to initiation of sea ice road- and
ice trail-related activities, project
personnel associated with ice road
construction, maintenance, use or
decommissioning (i.e., ice road
construction workers, surveyors,
security personnel, and the
environmental team) will receive annual
training on implementing mitigation
and monitoring measures. Personnel are
advised that interactions with, or
approaching, any wildlife is prohibited.
Annual training also includes reviewing
the company’s Wildlife Management
Plan. In addition to the mitigation and
monitoring plans, other topics in the
training will include:

¢ Ringed Seal Identification and Brief
Life History;

e Physical Environment (habitat
characteristics and how to potentially
identify habitat);

e Ringed Seal Use in the Ice Road
Region (timing, location, habitat use,
birthing lairs, breathing holes, basking,
etc.);

¢ Potential Effects of Disturbance; and

e Importance of Lairs, Breathing
Holes and Basking to Ringed Seals.

General Mitigation Measures
Implemented Throughout the Ice Road/
Trail Season

General mitigation measures will be
implemented through the entire ice
road/trail season (December through
May) including during construction,
maintenance, use and decommissioning.

¢ Ice road/trail speed limits will be
no greater than approximately 74.5 km
(45 miles) per hour (mph) under typical
circumstances but may be exceeded in
emergency situations. Travel on ice
roads and trails is restricted to industry
staff;

e Following existing safety measures,
delineators will mark the roadway in a
minimum of 0.4 km (Va-mile)
increments on both sides of the ice road
to delineate the path of vehicle travel
and areas of planned on-ice activities
(e.g., emergency response exercises).
Following existing safety measures
currently used for ice trails, delineators
will mark one side of an ice trail a
minimum of every 0.4 km (% mile).
Delineators will be color-coded,
following existing safety protocol, to
indicate the direction of travel and
location of the ice road or trail. These
measures will ensure that vehicles stay
on disturbed ice roads/trails and will
not deviate to undisturbed areas;

e Corners of rig mats, steel plates, and
other materials used to bridge sections
of hazardous ice, will be clearly marked
or mapped using GPS coordinates of the

locations, so vehicles travel on ice
roads/trails will not deviate to
undisturbed areas; and

e Personnel will be instructed to
remain in the vehicle and safely
continue, if they encounter a ringed seal
while driving on the road.

Mitigation Measures After March 1st

After March 1st, and continuing until
decommissioning of ice roads/trails in
late May or early June, the on-ice
activities mentioned above can occur
anywhere on sea ice where water depth
is less than 3 m (10 ft) (i.e., habitat is
not suitable for ringed seal lairs).
However, if the water is greater than 3
m (10 ft) in depth, these activities
should only occur within the
boundaries of the driving lane or
shoulder area of the ice road/trail and
other areas previously disturbed (e.g.,
spill and emergency response areas,
snow push areas) when the safety of
personnel is ensured.

In addition to the general Mitigation
Measures, the following measures will
also be implemented after March 1st:

e Ice road/trail construction,
maintenance and decommissioning will
be performed within the boundaries of
the road/trail and shoulders, with most
work occurring within the driving lane.
To the extent practicable and when
safety of personnel is ensured,
equipment will travel within the driving
lane and shoulder areas;

¢ Blading and snow blowing of ice
roads will be limited to the previously
disturbed ice road/shoulder areas to the
extent safe and practicable. Snow will
be plowed or blown from the ice road
surface;

o In the event snow is accumulating
on a road within a 50 m (164 ft) radius
of an identified downwind seal or seal
lair (as identified by seal ice structure),
operational measures will be used to
avoid seal impacts, such as pushing
snow further down the road before
blowing it off the roadway. Vehicles
will not stop within 50 m (164 ft) of
identified seals or within 150 m (500 ft)
of known seal lairs;

e When safety of personnel is
ensured, tracked vehicle operation will
be limited to the previously disturbed
ice trail areas. When safety requires a
new ice trail to be constructed after
March 1st, construction activities such
as drilling holes in the ice to determine
ice quality and thickness, will be
conducted only during daylight hours
with good visibility. Ringed seal
structures will be avoided by a
minimum of 50 m (164 ft) during ice
testing and new trail construction. Once
the new ice trail is established, tracked
vehicle operation will be limited to the

disturbed area and when safety of
personnel is ensured;

e If a seal is observed on ice within
50 m (164 ft) of the centerline of the ice
road/trail, the following mitigation
measure will be implemented; and

e Construction, maintenance or
decommissioning activities associated
with ice roads and trails will not occur
within 50 m (164 ft) of the observed
ringed seal, but may proceed as soon as
the ringed seal, of its own accord, moves
farther than 50 m (164 ft) distance away
from the activities or has not been
observed within that area for at least 24
hours. Transport vehicles (i.e., vehicles
not associated with construction,
maintenance or decommissioning) may
continue their route within the
designated road/trail without stopping.

Monitoring and Reporting

In order to issue an LOA for an
activity, Section 101(a)(5)(A) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104 (a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the action area. Effective
reporting is critical both to compliance
as well as ensuring that the most value
is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

¢ Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density);

e Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

e Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;
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¢ How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks;

¢ Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

e Mitigation and monitoring
effectiveness.

General Monitoring Measures
Implemented Throughout the Ice Road/
Trail Season

General monitoring measures will be
implemented through the entire ice
road/trail season including during
construction, maintenance, use and
decommissioning.

Hilcorp and Eni are required to
implement the following monitoring
measures.

If a ringed seal is observed within 50
m (164 ft) of the center of an ice road
or trail, the operator’s Environmental
Specialist will be immediately notified
with the information provided in the
Reporting section below.

e The Environmental Specialist will
relay the seal sighting location
information to all ice road personnel
and the company’s office personnel
responsible for wildlife interaction,
following notification protocols
described in the company-specific
Wildlife Management Plan. All other
data will be recorded and logged.

e The Environmental Specialist or
designated person will monitor the
ringed seal to document the animal’s
location relative to the road/trail. All
work that is occurring when the ringed
seal is observed and the behavior of the
seal during those activities will be
documented until the animal is at least
50 m (164 ft) away from the center of the
road/trail or is no longer observed.

e The Environmental Specialist or
designated person will contact
appropriate state and Federal agencies
as required.

Monitoring Measures After March 1st

In addition to the general Monitoring
Measures, the following measures will
also be implemented after March 1st:

If an ice road or trail is being actively
used, under daylight conditions with
good visibility, a dedicated observer
(not the vehicle operator) will conduct
a survey along the sea ice road/trail to
observe if any ringed seals are within
150 m (500 ft) of the roadway corridor.
The following survey protocol will be
implemented:

¢ Surveys will be conducted every
other day during daylight hours;

¢ Observers for ice road activities
need not be trained Protected Species
Observers (PSOs), but they must have
received the training described above
and understand the applicable sections
of the Wildlife Interaction Plan. In
addition, they must be capable of
detecting, observing and monitoring
ringed seal presence and behaviors, and
accurately and completely recording
data; and

¢ Observers will have no other
primary duty than to watch for and
report observations related to ringed
seals during this survey. If weather
conditions become unsafe, the observer
may be removed from the monitoring
activity.

If a ringed seal structure (i.e.,
breathing hole or lair) is observed
within 150 m (500 ft) of the ice road/
trail, the location of the structure will be
reported to the Environmental Specialist
who will then carry out notification
protocol identified above and:

¢ An observer will monitor the
structure every 6 hours on the day of the
initial sighting to determine whether a
ringed seal is present. Monitoring for
the seal will occur every other day the
ice road is being used unless it is
determined the structure is not actively
being used (i.e., a seal is not sighted at
that location during monitoring). A lair
or breathing hole does not automatically
imply that a ringed seal is present.

Engaging With Subsistence Hunters for
Monitoring Recommendations

In addition, Hilcorp and Eni are
required to (1) engage local hunters
through the Ice Seal Committee point of
contact to gather recommendations on
methods for ringed seal detection along
sea ice roads/trails within the exposure
areas, and (2) incorporate these
recommendations into Hilcorp and Eni’s
training materials provided to personnel
responsible for monitoring for ringed
seals along sea ice roads/trails.
Reporting

Hilcorp and Eni are required to
submit a draft report on all ringed seals
observed annually under the LOA
within 90 calendar days of
decommissioning the ice road/trail. A
final report shall be prepared and
submitted within 30 days following
resolution of comments on the draft
report from NMFS. If 30 days have
passed and Hilcorp or Eni does not
receive comments from NMFS, the draft
report is considered to be final. The
report must include:

e Date, time, location of observation;

o Ringed seal characteristics (i.e.,
adult or pup, behavior (avoidance,
resting, etc.);

e Activities occurring during
observation including equipment being
used and its purpose, and approximate
distance to ringed seal(s);

¢ Actions taken to mitigate effects of
interaction emphasizing: (1) Which
mitigation and/or monitoring measures
were successful; (2) which mitigation
and/or monitoring measures may need
to be improved to reduce interactions
with ringed seals; (3) the effectiveness
and practicality of implementing
mitigation and monitoring measures; (4)
any issues or concerns regarding
implementation of mitigation and/or
monitoring measures; and (5) potential
effects of interactions based on
observation data;

¢ Proposed updates (if any) to
Wildlife Management Plan(s) or
Mitigation and Monitoring Measures;
and

e The methods used for detection of
seals and seal structures with an
assessment of their effectiveness.

In the event that personnel involved
in the construction activities discover
an injured or dead marine mammal,
Hilcorp or Eni shall report the incident
to the Office of Protected Resources
(OPR) (301—427-8401), NMFS and to
the Alaska Region (AKR) regional
stranding coordinator (1-877-925—
7773).

If in the rare event a seal is killed or
seriously injured by ice road/trail
activities, NMFS must be notified
immediately. If an ice road/trail
personnel discover a dead or injured
seal but the cause of injury or death is
unknown or believed not to be related
to ice road/trail activities, NMFS must
be notified within 48 hours of
discovery.

Mitigation for Subsistence Uses of
Marine Mammals or Plan of
Cooperation

Regulations at 50 CFR 216.104(a)(12)
further require ITA applicants
conducting activities that take place in
Arctic waters to provide a POC or
information that identifies what
measures have been taken and/or will
be taken to minimize adverse effects on
the availability of marine mammals for
subsistence purposes. A plan must
include the following:

e A statement that the applicant has
notified and provided the affected
subsistence community with a draft
plan of cooperation;

e A schedule for meeting with the
affected subsistence communities to
discuss proposed activities and to
resolve potential conflicts regarding any
aspects of either the operation or the
plan of cooperation;
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¢ A description of what measures the
applicant has taken and/or will take to
ensure that proposed activities will not
interfere with subsistence whaling or
sealing; and

e What plans the applicant has to
continue to meet with the affected
communities, both prior to and while
conducting the activity, to resolve
conflicts and to notify the communities
of any changes in the operation.

As discussed earlier, Hilcorp and
Eni’s ice roads and trails construction is
expected to have no unmitigable
adverse impacts on subsistence use of
marine mammals in the project area,
and the construction projects would
occur in areas away from subsistence
activities during the time when there is
no subsistence activities. Nevertheless,
both Hilcorp and Eni have developed
POCs to ensure that no impact would
occur. Both companies have been
engaging the communities of Utqiagvik
and Nuigsut to share information about
planned exploration/development
activities and to maintain dialogue
about measures to minimize potential
impacts on the subsistence harvest of
seals or whales. For the ice roads and
ice trails construction and maintenance
activities, Hilcorp and Eni developed
further mitigation and monitoring
measures to minimize the potential
impacts to subsistence use of marine
mammals in the area. These measures
are described below.

Hilcorp

To help minimize disturbances to
marine mammal subsistence resources,
Hilcorp has signed a CAA with the
Alaska Eskimo Whaling Commission
(AEWC) and Whaling Captains’
Associations of nearby North Slope
communities. The CAA describes
measures to minimize any adverse
effects on the availability of bowhead
whales for subsistence use. Hilcorp also
conducts the Cross Island whaling
survey every year to document any
conflicts and ensure that operations
continue to be compatible with the
hunt.

The CAA and much of the
coordination focus on whales and
whaling activities. To date, the Native
community has not expressed concerns
over interactions with seals, particularly
during the ice-covered seasons. Hilcorp
states that it will continue to address
questions and concerns from
community members, and continue to
provide them with contact information
of project management to which they
can direct concerns related to Northstar
operations.

In addition, Hilcorp has adopted the
“Good Neighbor Policy” originally put

in place for Northstar by BPXA. The
policy is a commitment to the eleven
whaling villages, the Inupiat
Community and the Siberian Yupik
Community to establish financial
assurance in the event of an oil spill.
While the focus is on bowhead whales,
the policy does include other Arctic
marine resources including ringed seals.
The Good Neighbor Policy also outlines
how Hilcorp would provide
transportation for the subsistence
community to alternate hunting areas in
the event that a spill prevents the use of
Cross Island or other hunting areas. It
also has provisions for providing
interim alternative food supplies to
community members, along with
counselling and cultural assistance.
Hilcorp is committed to adhering to the
CAA and Good Neighbor Policy for the
duration of North Slope operations as
necessary.

Eni

To help minimize disturbances to
marine mammal subsistence resources,
Eni also signs a CAA each year with the
AEWC and Whaling Captains’
Associations of nearby North Slope
communities. The CAA describes
measures to minimize any adverse
effects on the availability of bowhead
whales for subsistence use. Eni also
conducted multiple community
meetings and meetings with subsistence
organizations such as the AEWC and
NWCA to establish and maintain
positive relationships with locals that
rely on subsistence resources in the
area.

Based on our evaluation of the
applicant’s proposed measures, NMFS
has determined that the mitigation
measures provide the means effecting
the least practicable impact on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stock for
subsistence uses.

Negligible Impact Analysis and
Determination

NMEFS has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact

determination. In addition to
considering estimates of the number of
marine mammals that might be ““‘taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, and
specific consideration of take by serious
injury/mortality previously authorized
for other NMFS research activities).

Serious Injury and Mortality

NMEFS is authorizing a very small
number of serious injuries or mortalities
that could occur incidental to ice roads
and ice trails construction and
maintenance.

NMFS considers many factors, when
available, in making a negligible impact
determination, including, but not
limited to, the status of the species or
stock relative to the OSP level (if
known), whether the recruitment rate
for the species or stock is increasing,
decreasing, stable, or unknown, the size
and distribution of the population, and
existing impacts and environmental
conditions. The PBR metric can help
inform the potential effects of serious
injury and mortality caused by activities
authorized under Section 101(a)(5)(A) of
the MMPA on marine mammal stocks.

PBR is defined in the MMPA (16
U.S.C. 1362(20)) as the maximum
number of animals, not including
natural mortalities, that may be removed
from a marine mammal stock while
allowing that stock to reach or maintain
its OSP, and is a measure to be
considered when evaluating the effects
of serious injury and mortality on a
marine mammal species or stock. OSP is
defined by the MMPA (16 U.S.C.
1362(9)) as the number of animals
which will result in the maximum
productivity of the population or the
species, keeping in mind the carrying
capacity of the habitat and the health of
the ecosystem of which they form a
constituent element. PBR values are
calculated by NMFS as the level of
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annual removal from a stock that will
allow that stock to equilibrate within
OSP at least 95 percent of the time.

To specifically use PBR, along with
other factors, to evaluate the effects of
serious injury and mortality, we first
calculate a metric that incorporates
information regarding ongoing
anthropogenic serious injury and
mortality into the PBR value (i.e., PBR
minus the total annual anthropogenic
mortality/serious injury estimate),
which is called ‘“residual PBR”. We
then consider how the anticipated
potential incidental serious injury and
mortality from the activities being
evaluated compares to residual PBR.
Anticipated or potential serious injury
and mortality that exceeds residual PBR
is considered to have a higher
likelihood of adversely affecting rates of
recruitment or survival, while
anticipated serious injury and mortality
that is equal to or less than residual PBR
has a lower likelihood (both examples
given without consideration of other
types of take, which also factor into a
negligible impact determination). For a
species or stock with incidental serious
injury and mortality less than 10
percent of residual PBR, we consider
serious injury and mortality from the
specified activities to represent an
insignificant incremental increase in
ongoing anthropogenic serious injury
and mortality that alone (i.e., in the
absence of any other take) cannot affect
annual rates of recruitment and
survival.

Regarding the impacts of the specified
activities analyzed here, a stock-wide
PBR for ringed seals is unknown;
however, Muto et al. (2019) estimate
PBR for ringed seals in the Bearing Sea
alone to be 4,755 seals. Total annual
mortality and serious injury is 700 for
a residual PBR (r-PBR) of 4,055, which
means that the 10 percent insignificance
threshold is 406 seals. Currently there is
one authorized MMPA ITA authorizing
takes of serious injury/mortality of
ringed seals as a result of NMFS Alaska

Fisheries Science Center fisheries
research activities in the Arctic (84 FR
46788; September 5, 2019). This
authorization authorizes up to four
mortalities annually over the 5-year
regulation. In the case of the Hilcorp-Eni
ice roads and ice trails construction, the
authorized taking, by serious injury and
mortality, of 12 ringed seals over the
course of 5 years, equates to an average
of less than four seals serious injury/
mortality annually. This number is far
less than the 10 percent r-PBR of 405
seals, when considering mortality and
serious injuring caused by other
anthropogenic sources. This amount of
take, by mortality and serious injury, is
considered insignificant and therefore
supports our negligible impact finding.

Harassment

Hilcorp and Eni requested, and NMFS
is authorizing, take, by Level B
harassment, of ringed seals. The amount
of taking to be authorized is low
compared to marine mammal
abundance. Potential impacts of
Hilcorp-Eni’s ice roads and ice trails
construction activities are mostly from
behavioral disturbances due to exposure
to machinery and human activity. The
potential effect of the Level B
harassment is expected to be localized
and brief. The construction crew would
be required to closely monitor ringed
seals in the vicinity of the project
activity and to make sure that potential
impacts are within the levels that are
analyzed.

In summary and as described above,
the following factors primarily support
our determination that the impacts
resulting from this activity are not
expected to adversely affect the species
or stock through effects on annual rates
of recruitment or survival:

e Only 12 ringed seals are authorized
to be taken by serious injury/mortality
over 5 years; i.e., less than 0.1 percent
of residual PBR (considering only a
partial abundance estimate);

¢ No injury by permanent hearing
threshold shift is expected;

e The only harassment is Level B
harassment in the form of brief and
localized behavioral disturbance and
avoidance;

¢ The amount of takes, by
harassment, is low compared to
population sizes;

e Critical behaviors such as lairing
and pupping by ringed seals would be
avoided and minimized through
implementation of ice road Best
Management Plans;

¢ No long lasting modification in
marine mammal habitat; and

e Ice roads/trails construction and
maintenance would only occur between
December and May each year.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
monitoring and mitigation measures,
NMFS finds that the total marine
mammal take from the activity will have
a negligible impact on all affected
marine mammal species or stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under Section 101(a)(5)(A) of the MMPA
for specified activities. The MMPA does
not define small numbers and so, in
practice, where estimated numbers are
available, NMFS compares the number
of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

The amount of total taking (i.e., Level
B harassment and serious injury/
mortality) of ringed seal each year is less
than 1 percent of the population (Table
7).

TABLE 7—AMOUNT OF RINGED SEAL AUTHORIZED TAKE RELATIVE TO POPULATION ESTIMATES (Npest)

: Population Percent of
Species Stock estimate Total take population
Ringed seal ..o, AlASKA ..o 170,000 27 <1

Based on the analysis contained
herein of the activity (including the
prescribed mitigation and monitoring
measures) and the anticipated take of
marine mammals, NMFS finds that
small numbers of marine mammals will

be taken relative to the population sizes
of the affected species or stocks.

Impact on Availability of Affected
Species for Taking for Subsistence Uses

In order to issue an ITA, NMFS must
find that the specified activity will not

have an “unmitigable adverse impact”
on the subsistence uses of the affected
marine mammal species or stocks by
Alaskan Natives. NMFS has defined
“unmitigable adverse impact” in 50 CFR
216.103 as an impact resulting from the
specified activity: (1) That is likely to
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reduce the availability of the species to
a level insufficient for a harvest to meet
subsistence needs by: (i) Causing the
marine mammals to abandon or avoid
hunting areas; (ii) Directly displacing
subsistence users; or (iii) Placing
physical barriers between the marine
mammals and the subsistence hunters;
and (2) That cannot be sufficiently
mitigated by other measures to increase
the availability of marine mammals to
allow subsistence needs to be met.

As described in the Effects of
Specified Activities on Subsistence Uses
of Marine Mammals section of the
document, ringed seal is one of the key
subsistence species that is being
harvested by native subsistence users.
However, the ice roads/trails
construction and maintenance would
occur far from any subsistence activities
and would be separated temporarily
from subsistence activities. In addition,
Hilcorp and Eni have proposed and
NMEFS has included several mitigation
measures to address potential impacts
on the availability of marine mammals
for subsistence use. In addition, both
Hilcorp and Eni have developed POCs
and worked with subsistence use
communities in the vicinity of the
project areas. Hilcorp and Eni further
indicate that they will sign a CAA to
ensure that there will be no unmitigable
impact on subsistence uses of marine
mammals during the ice roads and ice
trails construction and maintenance.

Based on the description of the
specified activity, the measures
described to minimize adverse effects
on the availability of marine mammals
for subsistence purposes, and the
mitigation and monitoring measures,
NMEFS has determined that there will
not be an unmitigable adverse impact on
subsistence uses from Hilcorp and Eni’s
activities.

Adaptive Management

The regulations governing the take of
marine mammals incidental to Hilcorp
and Eni’s ice roads/trails construction
and maintenance activities contain an
adaptive management component.

The reporting requirements associated
with this final rule are designed to
provide NMFS with monitoring data
from the previous year to allow
consideration of whether any changes
are appropriate. The use of adaptive
management allows NMFS to consider
new information from different sources
to determine (with input from Hilcorp
and Eni regarding practicability) on an
annual or biennial basis if mitigation or
monitoring measures should be
modified (including additions or
deletions). Mitigation measures could be
modified if new data suggests that such

modifications would have a reasonable
likelihood of reducing adverse effects to
marine mammals and if the measures
are practicable.

The following are some of the
possible sources of applicable data to be
considered through the adaptive
management process: (1) Results from
monitoring reports, as required by
MMPA authorizations; (2) results from
general marine mammal and sound
research; and (3) any information which
reveals that marine mammals may have
been taken in a manner, extent, or
number not authorized by these
regulations or subsequent LOAs.

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our
proposed action (i.e., the promulgation
of regulations and subsequent issuance
of incidental take authorization) with
respect to potential impacts on the
human environment.

Accordingly, NMFS prepared an
Environmental Assessment (EA) and
issued a Finding of No Significant
Impact (November 2020) to consider the
environmental impacts associated with
the final rule.

NMFS’ final EA is available online at
https://www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act.

Endangered Species Act (ESA)

Section 7(a)(2) of the ESA of 1973 (16
U.S.C. 1531 et seq.) requires that each
Federal agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
ITAs, NMFS consults internally, in this
case with the Alaska Region Protected
Resources Division, whenever we
propose to authorize take for
endangered or threatened species.

Pursuant to the MMPA and through
these regulations and the associated
LOA, NMFS is authorizing take of
Alaska stock of ringed seal, which is
listed under the ESA.

The Permit and Conservation Division
requested initiation of section 7
consultation with the Alaska Region
Protected Resources Division for the
promulgation of 5-year regulations and
the subsequent issuance of LOAs. The
Alaska Region Protected Resources
Division issued a Biological Opinion
(March 2020) concluding that NMFS’

action is not likely to result in jeopardy
to the species named above or adversely
modify their critical habitat.

Classification

Pursuant to the procedures
established to implement Executive
Order 12866, the Office of Management
and Budget has determined that this
final rule is not significant.

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA), the
Chief Counsel for Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration at the
proposed rule stage that this action will
not have a significant economic impact
on a substantial number of small
entities. Hilcorp and Eni are the only
entities that would be subject to the
requirements in these final regulations.
During construction, Hilcorp and Eni
would employ or contract hundreds of
people and the ice roads and trails
construction would generate a large sum
of revenues. Therefore, Hilcorp and Eni
are not small governmental
jurisdictions, small organizations, or
small businesses, as defined by the RFA.
No comments were received regarding
this certification or on the economic
impacts of the rule more generally. As
a result, a regulatory flexibility analysis
is not required and none has been
prepared. Notwithstanding any other
provision of law, no person is required
to respond to nor must a person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.
This final rule contains collection-of-
information requirements subject to the
provisions of the PRA. These
requirements have been approved by
OMB under control number 0648-0151
and include applications for regulations,
subsequent LOAs, and reports.

Waiver of Delay in Effective Date

The Assistant Administrator for
NMEFS has determined that there is good
cause under the Administrative
Procedure Act (5 U.S.C. 553(d)(3)) to
waive the 30-day delay in the effective
date of this final rule. No individual or
entity other than Hilcorp and Eni is
affected by the provisions of these
regulations. Hilcorp and Eni have
informed NMFS that they request that
this final rule take effect as soon as is
possible so as to avoid the potential for
disruption in Hilcorp and Eni’s planned
activities. The delay in the issuance of
the final rule would cause serious
impacts on operations by Hilcorp and
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Eni in the project areas, as the
companies rely on the short ice-covered
season for various activities on the
North Slope. NMFS was unable to
accommodate the 30-day delay of
effectiveness period due to the need for
additional time to address public
comment and carry out required
reviews, including, in particular, to
ensure an accurate assessment of the
likelihood of seal mortality and serious
injury from Hilcorp and Eni’s
construction activities. For these
reasons, NMFS finds good cause to
waive the 30-day delay in the effective
date.

List of Subjects in 50 CFR Part 217

Administrative practice and
procedure, Alaska, Endangered and
threatened species, Indians, Marine
mammals, Oil and gas exploration,
Reporting and recordkeeping
requirements, Wildlife.

Dated: November 24, 2020.
Samuel D. Rauch, III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For reasons set forth in the preamble,
50 CFR part 217 is amended as follows:

PART 217—REGULATIONS
GOVERNING THE TAKE OF MARINE
MAMMALS INCIDENTAL TO
SPECIFIED ACTIVITIES

m 1. The authority citation for part 217
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq., unless
otherwise noted.

m 2. Add subpart P to read as follows:

Subpart P—Taking Marine Mammals
Incidental to Ice Roads and Ice Trails
Construction and Maintenance on
Alaska’s North Slope

Sec.

217.150 Specified activity and specified
geographical region.

217.151 Effective dates.

217.152 Permissible methods of taking.

217.153 Prohibitions.

217.154 Mitigation requirements.

217.155 Requirements for monitoring and
reporting.

217.156 Letters of Authorization.

217.157 Renewals and modifications of
Letters of Authorization.

217.158-217.159 [Reserved]

Subpart P—Taking Marine Mammals
Incidental to Ice Roads and Ice Trails
Construction and Maintenance on
Alaska’s North Slope

§217.150 Specified activity and specified
geographical region.

(a) Regulations in this subpart apply
only to Hilcorp Alaska, LLC (Hilcorp)
and Eni US Operating Co. Inc. (Eni) and
those persons they authorize or fund to
conduct activities on their behalf for the
taking of marine mammals that occurs
in the areas outlined in paragraph (b) of
this section and that occurs incidental
to construction and maintenance of ice
roads and ice trails.

(b) The taking of marine mammals by
Hilcorp and Eni may be authorized in
two Letters of Authorization (LOAS)
only if it occurs on Alaska’s North
Slope.

§217.151 Effective dates.

Regulations in this subpart are
effective from December 22, 2020
through November 30, 2025.

§217.152 Permissible methods of taking.

Under LOAs issued pursuant to
§§216.106 of this chapter and 217.156,
the Holders of the LOAs (hereinafter
“Hilcorp” and “Eni”) may incidentally,
but not intentionally, take marine
mammals within the area described in
§217.150(b) by mortality, serious injury,
Level A harassment, or Level B
harassment associated with ice road and
ice trail construction and maintenance
activities, provided the activities are in
compliance with all terms, conditions,
and requirements of the regulations in
this subpart and the appropriate LOAs.

§217.153 Prohibitions.

Notwithstanding takings
contemplated in §217.152 and
authorized by the LOAs issued under
§§216.106 of this chapter and 217.156,
no person in connection with the
activities described in § 217.150 may:

(a) Violate, or fail to comply with, the
terms, conditions, and requirements of
this subpart or an LOA issued under
§§216.106 of this chapter and 217.156;

(b) Take any marine mammal not
specified in such LOAs;

(c) Take any marine mammal
specified in such LOAs in any manner
other than as specified;

(d) Take a marine mammal specified
in such LOAs if NMFS determines such
taking results in more than a negligible
impact on the species or stocks of such
marine mammal; or

(e) Take a marine mammal specified
in such LOAs if NMFS determines such
taking results in an unmitigable adverse
impact on the species or stock of such

marine mammal for taking for
subsistence uses.

§217.154 Mitigation requirements.

When conducting the activities
identified in § 217.150(a), the mitigation
measures contained in any LOA issued
under §§ 216.106 of this chapter and
217.156 must be implemented. These
mitigation measures shall include but
are not limited to:

(a) General conditions. (1) Hilcorp
and Eni must renew, on an annual basis,
the Plans of Cooperation (POCs),
throughout the life of the regulations;

(2) Copies of any issued LOAs must
be in the possession of Hilcorp and Eni,
their designees, and work crew
personnel operating under the authority
of the issued LOAs; and

(3) Prior to initiation of sea ice road-
and ice trail-related activities, project
personnel associated with ice road
construction, maintenance, use or
decommissioning must receive annual
training on implementing mitigation
and monitoring measures:

(i) Personnel must be advised that
interactions with, or approaching, any
wildlife is prohibited;

(ii) Annual training must also include
reviewing Hilcorp and Eni’s Wildlife
Management Plan; and

(iii) In addition to the mitigation and
monitoring plans, other topics in the
training must include:

(A) Ringed seal identification and
brief life history;

(B) Physical environment (habitat
characteristics and how to potentially
identify habitat);

(C) Ringed seal use in the ice road
region (timing, location, habitat use,
birthing lairs, breathing holes, basking,
etc.);

(D) Potential effects of disturbance;
and

(E) Importance of lairs, breathing
holes and basking to ringed seals.

(b) General mitigation measures
throughout the Ice Road/Trail Season
(December through May). (1) Ice road/
trail speed limits must be no greater
than 72.4 km (45 miles) per hour (mph);
speed limits must be determined on a
case-by-case basis based on
environmental, road conditions and ice
road/trail longevity considerations;

(2) Following existing safety
measures, delineators must mark the
roadway in a minimum of 0.4 km (-
mile) increments on both sides of the ice
road to delineate the path of vehicle
travel and areas of planned on-ice
activities (e.g., emergency response
exercises). Following existing safety
measures currently used for ice trails,
delineators must mark one side of an ice
trail a minimum of every 0.4 km (4
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mile). Delineators must be color-coded,
following existing safety protocol, to
indicate the direction of travel and
location of the ice road or trail;

(3) Corners of rig mats, steel plates,
and other materials used to bridge
sections of hazardous ice, must be
clearly marked or mapped using GPS
coordinates of the locations; and

(4) Personnel must be instructed to
remain in the vehicle and safely
continue, if they encounter a ringed seal
while driving on the road.

(c) Additional mitigation measures
after March 1st. In addition to the
general mitigation measures listed in
§ 217.154(b), the following measures
must also be implemented after March
1st:

(1) Ice road/trail construction,
maintenance and decommissioning
must be performed within the
boundaries of the road/trail and
shoulders, with most work occurring
within the driving lane. To the extent
practicable and when safety of
personnel is ensured, equipment must
travel within the driving lane and
shoulder areas.

(2) Blading and snow blowing of ice
roads must be limited to the previously
disturbed ice road/shoulder areas to the
extent safe and practicable. Snow must
be plowed or blown from the ice road
surface.

(3) In the event snow is accumulating
on a road within a 50 m (164 ft) radius
of an identified downwind seal or seal
lair, operational measures must be used
to avoid seal impacts, such as pushing
snow further down the road before
blowing it off the roadway. Vehicles
must not stop within 50 m (164 ft) of
identified seals or within 150 m (500 ft)
of known seal lairs.

(4) To the extent practicable and
when safety of personnel is ensured,
tracked vehicle operation must be
limited to the previously disturbed ice
trail areas. When safety requires a new
ice trail to be constructed after March
1st, construction activities such as
drilling holes in the ice to determine ice
quality and thickness, must be
conducted only during daylight hours
with good visibility.

(5) Ringed seal structures must be
avoided by a minimum of 50 m (164 ft)
during ice testing and new trail
construction.

(6) Once the new ice trail is
established, tracked vehicle operation
must be limited to the disturbed area to
the extent practicable and when safety
of personnel is ensured.

(7) If a seal is observed on ice within
50 m (164 ft) of the centerline of the ice
road/trail, the following mitigation
measures must be implemented:

(i) Construction, maintenance or
decommissioning activities associated
with ice roads and trails must not occur
within 50 m (164 ft) of the observed
ringed seal, but may proceed as soon as
the ringed seal, of its own accord, moves
farther than 50 m (164 ft) distance away
from the activities or has not been
observed within that area for at least 24
hours; and

(ii) Transport vehicles (i.e., vehicles
not associated with construction,
maintenance or decommissioning) may
continue their route within the
designated road/trail without stopping.

§217.155 Requirements for monitoring
and reporting.

(a) All marine mammal monitoring
must be conducted in accordance with
Hilcorp and Eni’s Marine Mammal
Mitigation and Monitoring Plan (4MP).
This plan may be modified throughout
the life of the regulations upon NMFS
review and approval.

(b) General monitoring measures will
be implemented through the entire ice
road/trail season including during
construction, maintenance, use and
decommissioning.

(1) If a ringed seal is observed within
50 m (164 ft) of the center of an ice road
or trail, the operator’s Environmental
Specialist must be immediately notified
with the information provided in
paragraph (e) of this section.

(i) The Environmental Specialist must
relay the seal sighting location
information to all ice road personnel
and the company’s office personnel
responsible for wildlife interaction,
following notification protocols
described in the company-specific
Wildlife Management Plan. All other
data will be recorded and logged.

(ii) The Environmental Specialist or
designated person must monitor the
ringed seal to document the animal’s
location relative to the road/trail. All
work that is occurring when the ringed
seal is observed and the behavior of the
seal during those activities must be
documented until the animal is at least
50 m (150 ft) away from the center of the
road/trail or is no longer observed.

(2) [Reserved]

(c) Additional monitoring measures
after March 1st. In addition to the
general monitoring measures listed in
§217.155(b), the following measures
must also be implemented after March
1st:

(1) If an ice road or trail is being
actively used, under daylight conditions
with good visibility, a dedicated
observer (not the vehicle operator) must
conduct a survey along the sea ice road/
trail to observe if any ringed seals are
within 150 m (500 ft) of the roadway

corridor. The following survey protocol
must be implemented:

(i) Surveys must be conducted every
other day during daylight hours;

(ii) Observers for ice road activities
must have received the training
described in § 217.154(a) and
understand the applicable sections of
the Wildlife Interaction Plan;

(iii) Observers for ice road activities
must be capable of detecting, observing
and monitoring ringed seal presence
and behaviors, and accurately and
completely recording data;

(iv) Observers must have no other
primary duty than to watch for and
report observations related to ringed
seals during this survey; and

(v) If weather conditions become
unsafe, the observer may be removed
from the monitoring activity.

(2) If a ringed seal structure (i.e.,
breathing hole or lair) is observed
within 50 m (150 ft) of the ice road/trail,
the location of the structure must be
reported to the Environmental Specialist
and:

(i) An observer must monitor the
structure every 6 hours on the day of the
initial sighting to determine whether a
ringed seal is present.

(ii) Monitoring for the seal must occur
every other day the ice road is being
used unless it is determined the
structure is not actively being used (i.e.,
a seal is not sighted at that location
during monitoring).

(d) Engaging with subsistence hunters
for monitoring recommendations.

(1) Hilcorp and Eni must engage local
hunters through the Ice Seal Committee
point of contact to gather
recommendations on methods for ringed
seal detection along sea ice roads/trails
within the exposure areas.

(2) Hilcorp and Eni must incorporate
these recommendations into Hilcorp
and Eni’s training materials provided to
personnel responsible for monitoring for
ringed seals along sea ice roads/trails.

(e) Reporting requirement at the end-
of-season.

(1) A final end-of-season report
compiling all ringed seal observations
must be submitted to NMFS Office of
Protected Resources within 90 days of
decommissioning the ice roads/trails
annually. The report must include:

(i) Date, time, location of observation;

(ii) Ringed seal characteristics (i.e.,
adult or pup, behavior (avoidance,
resting, etc.));

(iii) Activities occurring during
observation including equipment being
used and its purpose, and approximate
distance to ringed seal(s);

(iv) Actions taken to mitigate effects
of interaction emphasizing:

(A) Which mitigation and/or
monitoring measures were successful;
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(B) Which mitigation and/or
monitoring measures may need to be
improved to reduce interactions with
ringed seals;

(C) The effectiveness and practicality
of implementing mitigation and
monitoring measures;

(D) Any issues or concerns regarding
implementation of mitigation and/or
monitoring measures; and

(E) Potential effects of interactions
based on observation data;

(v) Proposed updates (if any) to
Wildlife Interaction Plan(s) or
Mitigation and Monitoring Measures;
and

(vi) The methods used for detection of
seals and seal structures with an
assessment of their effectiveness.

(2) In the event a seal is killed or
seriously injured by ice road/trail
activities, Hilcorp or Eni must
immediately cease the specified
activities and report the incident to the
NMEFS Office of Protected Resources
(301-427—-8401) and Alaska Region
Stranding Coordinator (877-925-7773).
The report must include the following
information:

(i) Time and date of the incident;

(ii) Description of the incident;

(iii) Environmental conditions (e.g.,
cloud over, and visibility);

(iv) Description of all marine mammal
observations in the 24 hours preceding
the incident;

(v) Species identification or
description of the animal(s) involved;

(vi) Fate of the animal(s); and

(vii) Photographs or video footage of
the animal(s).

(3) In the event ice road/trail
personnel discover a dead or injured
seal but the cause of injury or death is
unknown or believed not to be related
to ice road/trail activities, Hilcorp or Eni
must report the incident to the NMFS
Office of Protected Resources (301—427—
8401) and Alaska Region Stranding
Coordinator (877-925-7773) within 48
hours of discovery.

§217.156 Letters of Authorization.

(a) To incidentally take marine
mammals pursuant to these regulations,
Hilcorp and Eni must apply for and
obtain an LOA.

(b) An LOA, unless suspended or
revoked, may be effective for a period of
time not to exceed the expiration date
of these regulations.

(c) If an LOA expires prior to the
expiration date of these regulations,
Hilcorp or Eni may apply for and obtain
a renewal of the LOA.

(d) In the event of projected changes
to the activity or to mitigation and
monitoring measures required by an
LOA, Hilcorp and Eni must apply for

and obtain a modification of the LOA as
described in §217.57.

(e) The LOAs shall set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least
practicable adverse impact (i.e.,
mitigation) on the species, its habitat,
and on the availability of the species for
subsistence uses; and

(3) Requirements for monitoring and
reporting.

(f) Issuance of the LOAs shall be
based on a determination that the level
of taking will be consistent with the
findings made for the total taking
allowable under these regulations.

(g) Notice of issuance or denial of an
LOA shall be published in the Federal
Register within 30 days of a
determination.

§217.157 Renewals and modifications of
Letters of Authorization.

(a) An LOA issued under §§216.106
of this chapter and 217.156 for the
activity identified in § 217.150(a) shall
be renewed or modified upon request by
the applicant, provided that:

(1) The proposed specified activity
and mitigation, monitoring, and
reporting measures, as well as the
anticipated impacts, are the same as
those described and analyzed for these
regulations (excluding changes made
pursuant to the adaptive management
provision in paragraph (c)(1) of this
section); and

(2) NMFS determines that the
mitigation, monitoring, and reporting
measures required by the previous
LOAs under these regulations were
implemented.

(b) For LOAs modification or renewal
requests by the applicants that include
changes to the activity or the mitigation,
monitoring, or reporting (excluding
changes made pursuant to the adaptive
management provision in paragraph
(c)(1) of this section) that do not change
the findings made for the regulations or
result in no more than a minor change
in the total estimated number of takes
(or distribution by species or years),
NMFS may publish a notice of proposed
LOAs in the Federal Register, including
the associated analysis of the change,
and solicit public comment before
issuing the LOA.

(c) The LOAs issued under §§ 216.106
of this chapter and 217.156 for the
activity identified in § 217.150(a) may
be modified by NMFS under the
following circumstances:

(1) Adaptive management. NMFS may
modify (including augment) the existing
mitigation, monitoring, or reporting
measures (after consulting with Hilcorp
or Eni regarding the practicability of the

modifications) if doing so creates a
reasonable likelihood of more
effectively accomplishing the goals of
the mitigation and monitoring set forth
in the preamble for these regulations.

(i) Possible sources of data that could
contribute to the decision to modify the
mitigation, monitoring, or reporting
measures in an LOA:

(A) Results from Hilcorp or Eni’s
monitoring from the previous year(s).

(B) Results from other marine
mammal and/or sound research or
studies.

(C) Any information that reveals
marine mammals may have been taken
in a manner, extent or number not
authorized by these regulations or
subsequent LOAs.

(ii) If, through adaptive management,
the modifications to the mitigation,
monitoring, or reporting measures are
substantial, NMFS will publish a notice
of proposed LOA in the Federal
Register and solicit public comment.

(2) Emergencies. If NMFS determines
that an emergency exists that poses a
significant risk to the well-being of the
species or stocks of marine mammals
specified in LOAs issued pursuant to
§§216.106 of this chapter and 217.156,
an LOA may be modified without prior
notice or opportunity for public
comment. Notice would be published in
the Federal Register within 30 days of
the action.

§§217.158—217.159 [Reserved]

[FR Doc. 2020-26346 Filed 12—-21-20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 200227-0066]
RTID 0648-XA727

Fisheries of the Exclusive Economic
Zone Off Alaska; Inseason Adjustment
to the 2021 Bering Sea and Aleutian
Islands Pollock, Atka Mackerel, and
Pacific Cod Total Allowable Catch
Amounts

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment; request for comments.

SUMMARY: NMFS is adjusting the 2021
total allowable catch (TAC) amounts for
the Bering Sea and Aleutian Islands
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(BSAI) pollock, Atka mackerel, and
Pacific cod fisheries. This action is
necessary because NMFS has
determined these TACs are incorrectly
specified, and will ensure the BSAI
pollock, Atka mackerel, and Pacific cod
TACs are the appropriate amounts based
on the best available scientific
information. This action is consistent
with the goals and objectives of the
Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area.
DATES: Effective 0001 hours, Alaska
local time (A.Lt.), January 1, 2021, until
the effective date of the final 2021 and
2022 harvest specifications for BSAI
groundfish, unless otherwise modified
or superseded through publication of a
notification in the Federal Register.

Comments must be received at the
following address no later than 4:30
p.m., A.lL.t,, January 6, 2021.
ADDRESSES: Submit your comments,
identified by NOAA-NMFS-2019-0074,
by either of the following methods:

e Federal e-Rulemaking Portal: Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2019-
0074, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Records. Mail comments to P.O. Box
21668, Juneau, AK 99802—-1668.

Instructions: NMFS may not consider
comments if they are sent by any other
method, to any other address or
individual, or received after the
comment period ends. All comments
received are a part of the public record,
and NMFS will post the comments for
public viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council (Council)
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The final 2020 and 2021 harvest
specifications for groundfish in the
BSAI (85 FR 13553, March 9, 2020) set
the 2021 Aleutian Islands (AI) pollock
TAC at 19,000 metric tons (mt), the 2021
Bering Sea (BS) pollock TAC at
1,450,000 mt, the 2021 BSAI Atka
mackerel TAC at 54,482 mt, the 2021 BS
Pacific cod TAC at 92,633 mt, and the
2021 Al Pacific cod TAC at 13,796 mt.
In December 2020, the Council
recommended a 2021 BS pollock TAC of
1,375,000 mt, which is less than the
1,450,000 mt TAC established by the
final 2020 and 2021 harvest
specifications for groundfish in the
BSAI The Council also recommended a
2021 BSAI Atka mackerel TAC of 62,257
mt, which is more than the 54,482 mt
TAC established by the final 2020 and
2021 harvest specifications for
groundfish in the BSAI Furthermore,
the Council recommended a 2021 BS
Pacific cod TAC of 111,380 mt, and an
Al Pacific cod TAC of 13,796 mt, which
is more than the BS Pacific cod TAC of
92,633 mt, and the same as the Al
Pacific cod TAC of 13,796 mt
established by the final 2020 and 2021
harvest specifications for groundfish in
the BSAI The Council’s recommended
2021 TACs, and the area and seasonal
apportionments, are based on the Stock
Assessment and Fishery Evaluation
report (SAFE), dated November 2020,
which NMFS has determined is the best
available scientific information for these
fisheries.

Steller sea lions occur in the same
location as the pollock, Atka mackerel,
and Pacific cod fisheries and are listed
as endangered under the Endangered
Species Act (ESA). Pollock, Atka
mackerel, and Pacific cod are a
principal prey species for Steller sea
lions in the BSAI The seasonal
apportionment of pollock, Atka
mackerel, and Pacific cod harvest is
necessary to ensure the groundfish
fisheries are not likely to cause jeopardy
of extinction or adverse modification of
critical habitat for Steller sea lions.
NMFS published regulations and the
revised harvest limit amounts for
pollock, Atka mackerel, and Pacific cod
fisheries to implement Steller sea lion
protection measures to insure that
groundfish fisheries of the BSAI are not
likely to jeopardize the continued
existence of the western distinct
population segment of Steller sea lions
or destroy or adversely modify their
designated critical habitat (79 FR 70286,
November 25, 2014).

In accordance with §679.25(a)(1)(iii),
(a)(2)(1)(B), and (a)(2)(iv), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that, based on the November
2020 SAFE report for this fishery, the
current BSAI pollock, Atka mackerel,
and Pacific cod TACs are incorrectly
specified. Pursuant to § 679.25(a)(1)(iii),
the Regional Administrator is adjusting
the 2021 BS pollock TAC to 1,375,000
mt, the 2021 BSAI Atka mackerel TAC
to 62,257 mt, and the 2021 BS Pacific
cod TAC to 111,380 mt. Therefore,
Table 2 of the final 2020 and 2021
harvest specifications for groundfish in
the BSAI (85 FR 13553, March 9, 2020)
is revised consistent with this
adjustment.

Pursuant to §679.20(a)(5)(i) and (iii),
Table 5 of the final 2020 and 2021
harvest specifications for groundfish in
the BSAI (85 FR 13553, March 9, 2020)
is revised for the 2021 BS and Al
allocations of pollock TAC to the
directed pollock fisheries and to the
Community Development Quota (CDQ)
directed fishing allowances consistent
with this adjustment.

TABLE 5—FINAL 2021 ALLOCATIONS OF POLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND TO THE CDQ

[Amounts are in metric tons]

DIRECTED FISHING ALLOWANCES (DFA) !

2021 A season 2021 B season!
Area and sector 2021 Allocations A season SCA harvest B season
DFA limit2 DFA
Bering Sea subarea TAC T ..o 1,375,000 n/a n/a n/a
CDQ DFA 137,500 61,875 38,500 75,625
ICA T e 49,500 n/a n/a n/a
Total Bering Sea non-CDQ DFA 1,188,000 534,600 332,640 653,400
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TABLE 5—FINAL 2021 ALLOCATIONS OF PoLLOCK TACS TO THE DIRECTED POLLOCK FISHERIES AND TO THE CDQ
DIRECTED FISHING ALLOWANCES (DFA) '—Continued
[Amounts are in metric tons]

2021 A season 2021 B season?
Area and sector 2021 Allocations A season SCA harvest B season
DFA limit 2 DFA

AFA INSNOIE ..ottt e ettt 594,000 267,300 166,320 326,700
AFA Catcher/Processors3 . . 475,200 213,840 133,056 261,360
Catch by CPs ......... . 434,808 195,664 n/a 239,144
Catch by CVs3 ... 40,392 18,176 n/a 22,216
Unlisted CP Limit4 .. . 2,376 1,069 n/a 1,307
AFA Motherships .........cccc...... . 118,800 53,460 33,264 65,340
Excessive Harvesting Limit5 .... . 207,900 n/a n/a n/a
Excessive Processing Limité ...... . 356,400 n/a n/a n/a
Aleutian Islands subarea ABC .... 58,384 n/a n/a n/a
Aleutian Islands subarea TAC 1 .. . 19,000 n/a n/a n/a
CDQDFA ..o, . 1,900 1,900 (272 TSN
ICA ..o . 2,400 1,200 n/a 1,200
Aleut Corporation .. 14,700 14,700 (272 T SR
Area harvest limit7 ... n/a n/a n/a n/a
541 i, 17,515 n/a n/a n/a

542 ... 8,758 n/a n/a n/a
543 ... . 2,919 n/a n/a n/a
BogosIof DiStrict ICA B ........ooiiiieeiee s 250 n/a n/a n/a

1 Pursuant to § 679.20(a)(5)(i)(A), the Bering Sea subarea pollock TAC, after subtracting the CDQ DFA (10 percent) and the ICA (4 percent), is
allocated as a DFA as follows: Inshore sector—50 percent, catcher/processor sector (CP)—40 percent, and mothership sector—10 percent. In
the Bering Sea subarea, 45 percent of the DFA is allocated to the A season (January 20-June 10) and 55 percent of the DFA is allocated to the
B season (June 10-November 1). Pursuant to §679.20(a)(5)(iii)(B)(2)(i) through (iii), the annual Aleutian Islands subarea pollock TAC, after sub-
tracting first for the CDQ DFA (10 percent) and second for the ICA (2,400 mt), is allocated to the Aleut Corporation for a pollock directed fishery.
In the Aleutian Islands subarea, the A season is allocated up to 40 percent of the Aleutian Islands pollock ABC.

2|n the Bering Sea subarea, pursuant to §679.20(a)(5)(i)(C), no more than 28 percent of each sector’'s annual DFA may be taken from the
SCA before noon, April 1.

3Pursuant to §679.20(a)(5)(i)(A)(4), 8.5 percent of the DFA allocated to listed CPs shall be available for harvest only by eligible catcher ves-
sels with a CP endorsement delivering to listed CPs, unless there is a CP sector cooperative for the year.

4Pursuant to §679.20(a)(5)(i)(A)(4)(iii), the AFA unlisted catcher/processors are limited to harvesting not more than 0.5 percent of the catcher/
processor sector’s allocation of pollock.

5Pursuant to §679.20(a)(5)(i)(A)(6), NMFS establishes an excessive harvesting share limit equal to 17.5 percent of the sum of the non-CDQ
pollock DFAs.

6 Pursuant to §679.20(a)(5)(i)(A)(7), NMFS establishes an excessive processing share limit equal to 30.0 percent of the sum of the non-CDQ
pollock DFAs.

7Pursuant to § 679.20(a)(5)(iii)(B)(6), NMFS establishes harvest limits for pollock in the A season in Area 541 of no more than 30 percent, in
Area 542 of no more than 15 percent, and in Area 543 of no more than 5 percent of the Aleutian Islands pollock ABC.

8 Pursuant to §679.22(a)(7)(B), the Bogoslof District is closed to directed fishing for pollock. The amounts specified are for incidental catch
only and are not apportioned by season or sector.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Pursuant to §679.20(a)(8), Table 7 of  revised for the 2021 seasonal and spatial 80 allocations of the BSAI Atka
the final 2020 and 2021 harvest allowances, gear shares, CDQ reserve, mackerel TAC consistent with this
specifications for groundfish in the incidental catch allowance, jig, BSAI adjustment.

BSAI (85 FR 13553, March 9, 2020) is trawl limited access, and Amendment

TABLE 7—FINAL 2021 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH
ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC
[Amounts are in metric tons]

2021 Allocation by area

Sector ! Season234 Elzitt?a"r]\ Central Western

district/ a!eufﬂar; aleutian

Bering Sea district district
TAC et 25,760 15,450 21,047
CDQ rESEIVE ... 2,756 1,653 2,252
1,378 827 1,126
n/a 496 676
1,378 827 1,126
n/a 496 676
NON-CDQ TAC ..o 23,004 13,797 18,795
ICA o, 800 75 20
JIg8 e T T U N
BSAI trawl limited access ........cccccvvcveerinnenn. 2,209 1,372 | e
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TABLE 7—FINAL 2021 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH
ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC—Continued
[Amounts are in metric tons]

2021 Allocation by area

Sector? Season234 Elaeitt?;: Central Western
district/ a!eu_tiar; aleutian
Bering Sea district district

1,105 686

n/a 412

1,105 686

n/a 412

Amendment 80 SECIOr ......cccceveveivciriiieeeeeeines TOtAl e 19,883 12,350

9,942 6,175

n/a 3,705

9,942 6,175

n/a 3,705

1Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtracting the CDQ reserves, jig gear allocation, and ICAs, to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to 50 CFR part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ partici-
pants (see §§679.20(b)(1)(ii)(C) and 679.31).

2 Sections 679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery.

3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.

4 Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season from January 20 to June 10 and the B
season from June 10 to December 31.

5 Section 679.20(a)(8)(ii)(C)(7)()) limits no more than 60 percent of the annual TACs in Areas 542 and 543 to be caught inside of Steller sea
lion critical habitat; section 679.20(a)(8)(ii)(C)(7)(ii) equally divides the annual TACs between the A and B seasons as defined at §679.23(e)(3);
and section 679.20(a)(8)(ii)(C)(2) requires that the TAC in Area 543 shall be no more than 65 percent of ABC in Area 543.

6 Sections 679.2 and 679.20(a)(8)(i) require that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated
to jig gear after subtracting the CDQ reserve and the ICA. NMFS sets the amount of this allocation for 2021 at 0.5 percent. The jig gear alloca-
tion is not apportioned by season.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

cod TAC consistent with this
adjustment.

Pursuant to §679.20(a)(7), Table 9 of
the final 2020 and 2021 harvest
specifications for groundfish in the

BSAI (85 FR 13553, March 9, 2020) is
revised for the 2021 gear shares and
seasonal allowances of the BSAI Pacific

TABLE 9—FINAL 2021 SECTOR ALLOCATIONS AND SEASONAL ALLOWANCES OF THE BSAI PAcIFic Cop TAC
[Amounts are in metric tons]

s 2021 Share of | 2021 Share of 2021 Seasonal apportionment
ector Percent total sector total
Season Amount
BS TAC e n/a 111,380 N/ | N/A i n/a
BS CDQ ............. n/a 11,918 n/a | see §679.20(a)(7)(i)(B) n/a
BS non-CDQ TAC . n/a 99,462 n/a | Nfa . n/a
Al TAC .... n/a 13,796 n/a | nfa ..iieeeeiieeeens n/a
Al CDQ .............. n/a 1,476 n/a | see §679.20(a)(7)(i)(B) n/a
Al non-CDQ TAC .....ccccue. n/a 12,320 n/a | nfa .eeieiieenn, n/a
Western Aleutian Island Limit . n/a 2,166 n/a|n/a .. n/a
Total BSAI non-CDQ TAC ... 100 111,782 n/a | n/a .. n/a
Total hook-and-line/pot gear 60.8 67,964 nfa | nfa .. n/a
Hook-and-line/pot ICA2 ........ n/a 400 n/a | see §679.20(a)(7)(ii)(B) n/a
Hook-and-line/pot sub-total .. n/a 67,564 n/a n/a
Hook-and-line catcher/processor ............ccccue.... 48.7 n/a 54,118 | Jan 1-Jun 10 ... 27,600
Jun 10-Dec 31 . 26,518
Hook-and-line catcher vessel >60 ft LOA ......... 0.2 n/a 222 | Jan 1—Jun 10 ... 113
Jun 10-Dec 31 . 109
Pot catcher/processor ........ccccoovevenenenieeneneans 1.5 n/a 1,667 | Jan 1—Jun 10 ... 850
Sept 1-Dec 31 . 817
Pot catcher vessel 260 ft LOA ........cccoeeevviene 8.4 n/a 9,334 | Jan 1-Jun 10 ... 4,761
Sept 1-DeC 31 ..o 4,574
Catcher vessel <60 ft LOA using hook-and-line 2.0 n/a 2,222 | N/ oot n/a
or pot gear.
Trawl catcher Vessel .......ccoceevceveeecieeecciieees 221 24,704 n/a | Jan 20—Apr 1 ..o 18,281
Apr 1=Jun 10 .... 2,717
Jun 10-Nov 1 ... 3,706
AFA trawl catcher/processor ...........cccooeeerennes 2.3 2,571 n/a | Jan 20-Apr 1 .... 1,928
Apr 1=Jun 10 .... 643
JUN TO-NOV T Loeceecienne | eevree e
Amendment 80 ........ccceeeeiiiieeeiiiee s 13.4 14,979 n/a | Jan 20—Apr 1 ... 11,234
Apr 1—=Jun 10 .... 3,745
JUN 10-DEC 31 .o rieeie | e
JI0 e 1.4 1,565 n/a | Jan 1-Apr 30 .... 939
APr 30—AUg 31 i 313
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TABLE 9—FINAL 2021 SECTOR ALLOCATIONS AND SEASONAL ALLOWANCES OF THE BSAI PAcIFic Cob TAC—Continued

[Amounts are in metric tons]

Sector

2021 Share of | 2021 Share of

2021 Seasonal apportionment

Percent

total sector total

Season Amount

Aug 31-Dec 31

313

1The sector allocations and seasonal allowances for BSAI Pacific cod TAC are based on the sum of the BS and Al Pacific cod TACs, after the subtraction of the
reserves for the CDQ Program. If the TAC for Pacific cod in either the Al or BS is or will be reached, then directed fishing for Pacific cod in that subarea will be pro-
hibited, even if a BSAI allowance remains (§ 679.20(d)(1)(iii)).

2The ICA for the hook-and-line and pot sectors will be deducted from the aggregate portion of Pacific cod TAC allocated to the hook-and-line and pot sectors. The
Regional Administrator approves an ICA of 400 mt for 2021 based on anticipated incidental catch in these fisheries.

Note: Seasonal or sector apportionments may not total precisely due to rounding.

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent
NMFS from responding to the most

recent fisheries data in a timely fashion
and would allow for harvests that
exceed the appropriate allocations for
pollock, Atka mackerel, and Pacific cod
in the BSAI based on the best scientific
information available. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of December 12, 2020.

Without this inseason adjustment,
NMFS could not allow the fishery for
pollock, Atka mackerel, and Pacific cod
in the BSAI to be harvested in an

expedient manner and in accordance
with the regulatory schedule. Under
§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
January 6, 2021.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 17, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-28190 Filed 12-21-20; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 257

[EPA-HQ-OLEM-2020-0463; FRL-10015—
45-OLEM]

RIN 2050-AG98

Hazardous and Solid Waste
Management System: Disposal of Coal
Combustion Residuals From Electric
Utilities; Reconsideration of Beneficial
Use Criteria and Piles; Notification of
Data Availability

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule; notice of data
availability; request for comment.

SUMMARY: The Environmental Protection
Agency (EPA) is announcing the
availability of new information and data
pertaining to the agency’s August 14,
2019 proposed rule Federal Register
publication. EPA is seeking public
comment on whether this additional
information may inform the Agency’s
reconsideration of the beneficial use
definition and provisions for coal
combustion residuals (CCR)
accumulations. Moreover, the Agency
will accept additional information and
data from the public that may further
help inform the Agency’s
reconsideration of these two issues. The
Agency is requesting comment only on
those two issues. EPA is not reopening
any other aspect of the proposal, the
CCR regulations, or the underlying
support documents that were previously
available for comment.

DATES: Comments must be received on
or before February 22, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OLEM-2020-0463, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you

consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

Instructions: All submissions received
must include the Docket ID No. EPA-
HQ-OLEM-2020-0463 for this
rulemaking. Comments received may be
posted without change to https://
www.regulations.gov/, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document. Out of an abundance of
caution for members of the public and
our staff, the EPA Docket Center and
Reading Room are closed to the public,
with limited exceptions, to reduce the
risk of transmitting COVID-19. Our
Docket Center staff will continue to
provide remote customer service via
email, phone, and webform. We
encourage the public to submit
comments via https://
www.regulations.gov/ or email, as there
may be a delay in processing mail and
faxes. Hand deliveries and couriers may
be received by scheduled appointment
only. For further information on EPA
Docket Center services and the current
status, please visit us online at https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
questions concerning this document,
contact Rita Chow, Office of Resource
Conservation and Recovery, Resource
Conservation and Sustainability
Division, Environmental Protection
Agency, 1200 Pennsylvania Avenue
NW, Mail Code 5306—P, Washington DC
20460; telephone number: (703) 308—
6158; email address: Chow.Rita@
epa.gov. For more information on this

action please visit https://www.epa.gov/
coalash.

SUPPLEMENTARY INFORMATION:
I. Public Participation

A. Docket

EPA has established a docket for this
action under Docket ID No. EPA-HQ-
OLEM-2020-0463. EPA has previously
established dockets for the April 17,
2015, CCR final rule (80 FR 21302)
under Docket ID No. EPA-HQ-RCRA-
2009-0640; and for the August 14, 2019,
CCR proposed rule (84 FR 40353) under
Docket ID No. EPA-HQ-OLEM-2018—
0524. All documents in the docket are
listed in an index at https://
www.regulations.gov/ under Docket ID
No. EPA-HQ-OLEM-2018-0524.
Publicly available docket materials are
available electronically at https://
www.regulations.gov/ or in hard copy at
the EPA Docket Center. The EPA Docket
Center hours of operation are 8:30 a.m.—
4:30 p.m., Monday through Friday
(except Federal Holidays). The
telephone number for the EPA Docket
Center is (202) 566—1742.

The EPA is suspending its Docket
Center and Reading Room for public
visitors, with limited exceptions, to
reduce the risk of transmitting COVID—
19. Our Docket Center staff will
continue to provide remote customer
service via email, phone, and webform.
We encourage the public to submit
comments via https://
www.regulations.gov/ as there may be a
delay in processing mail and faxes.
Hand deliveries or couriers will be
received by scheduled appointment
only. For further information and
updates on EPA Docket Center services,
please visit us online at https://
www.epa.gov/dockets.

The EPA continues to carefully and
continuously monitor information from
the Centers for Disease Control and
Prevention (CDC), local area health
departments, and our Federal partners
so that we can respond rapidly as
conditions change regarding COVID-19.

B. Written Comments

Submit your comments, identified by
Docket ID No. EPA-HQ-OLEM-2020—
0463 at https://www.regulations.gov/
(our preferred method), or the other
methods identified in the ADDRESSES
section. Once submitted, comments
cannot be edited or removed from the
docket. EPA may publish any comment


https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.epa.gov/dockets
https://www.epa.gov/dockets
https://www.epa.gov/coalash
https://www.epa.gov/coalash
https://www.epa.gov/dockets
https://www.epa.gov/dockets
https://www.regulations.gov/
http://www.regulations.gov
http://www.regulations.gov
mailto:Chow.Rita@epa.gov
mailto:Chow.Rita@epa.gov
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received to its public docket. Do not
submit electronically any information
you consider to be CBI or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit https://
www.epa.gov/dockets/commenting-epa-
dockets. Comments submitted on any
issues other than those specifically
identified in this document will be
considered “late comments,” and EPA
will not respond to them, nor will they
be part of the administrative record.

C. Submitting CBI

Do not submit information that you
consider to be CBI electronically
through https://www.regulations.gov/ or
email. Send or deliver information
identified as CBI to only the following
address: ORCR Document Control
Officer, Mail Code 5305-P,
Environmental Protection Agency, 1200
Pennsylvania Avenue NW, Washington,
DC 20460; Attn: Docket ID No. EPA—
HQ-OLEM-2020-0463.

Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or a CD—
ROM that you mail to EPA, mark the
outside of the disk or CD-ROM as CBI
and then identify electronically within
the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket. If you
submit a CD—ROM or disk that does not
contain CBI, mark the outside of the
disk or CD—ROM clearly that it does not
contain CBI. Information marked as CBI
will not be disclosed except in
accordance with procedures set forth in
40 Code of Federal Regulations (CFR)
part 2.

II. General Information

1. Does this document apply to me?

This document applies to the electric
utilities and independent power
producers that fall within the North

American Industry Classification
System (NAICS) code 221112 that
generate CCR for disposal and beneficial
use, and it may affect the following
entities: Electric utility facilities and
independent power producers that fall
under the NAICS code 221112; Concrete
batch plant manufacturing facilities
under NAICS codes 327320, 32733, and
327390; Cement kiln manufacturing
facilities under NAICS code 327310;
Highway construction projects under
NAICS code 237310; and Wallboard
manufacturing plants under NAICS
code 327420. It also may be of interest
to CCR beneficial use stakeholders such
as coal ash marketers and the
agricultural industry; public interest
groups, and citizens potentially
impacted by CCR disposal and
beneficial use. This list is not intended
to be exhaustive, but rather provides a
guide for readers regarding entities
likely to be interested in this document.
This list includes the types of entities
that EPA is now aware could potentially
be interested in this document. Other
types of entities could also be
interested. To determine whether your
entity is potentially impacted by this
document, you should carefully
examine this document, as well as the
applicability criteria found in § 257.50
of title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

2. What is the purpose of this NODA?

With this document, EPA is accepting
comment on data and information EPA
received during the comment period on
the “Hazardous and Solid Waste
Management System: Disposal of Coal
Combustion Residuals From Electric
Utilities; Enhancing Public Access to
Information; Reconsideration of
Beneficial Use Criteria and Piles” (84 FR
40353, Aug., 14, 2019) (hereinafter
referred to as “August 2019 proposed
rule”’) and in follow-up meetings held
with stakeholders between the end of
May 2020 and August 2020, which may
inform the Agency’s reconsideration of
the beneficial use definition in 40
CFR.257.53 and the provisions for CCR
accumulations. In this document, EPA
uses the phrase “CCR accumulations” to
capture any and all such accumulations,
including those with CCR destined for
beneficial use or disposal, and those
that constitute disposal (such as a “CCR
pile or pile” as defined in 40 CFR
257.53).1 In making a decision on the

1During the development of the 2019 proposed
rule, the Agency had not considered the compliance

beneficial use definition and provisions
for CCR accumulations, EPA may
consider information received as part of
the initial comment period for the
August 2019 proposed rule, information
obtained after the close of the initial
comment period in stakeholder
meetings and added to the docket, and
future information that may be
submitted to EPA as a result of this
document.

Some of the information included in
this document was received during the
comment period for the August 2019
proposed rule, such as information
about the CCR compliance websites
mandated by the rule titled, “Hazardous
and Solid Waste Management System;
Disposal of Coal Combustion Residuals
from Electric Utilities,” (80 FR 21302)
(2015 CCR rule” or “CCR rule”’) being
a potential data source. Other
information included in this document
was obtained after the close of the
comment period, such as information
from stakeholder meetings EPA held
between the end of May 2020 and
August 2020. Therefore, the information
about the compliance websites
mandated by the 2015 CCR rule as a
data source and information from
stakeholder meetings was not available
for public comment during the initial
comment period on the August 2019
proposed rule.2 EPA is placing that
information in the docket for this
document and making it available for
public comment.

EPA is still in the process of
evaluating information contained in the
docket for this document as potentially
relevant to the two issues that the
Agency is reconsidering—the beneficial
use definition and provisions for CCR
accumulations destined for beneficial
use or disposal. Therefore, EPA cannot
definitively state whether this
information will provide support in the
reconsideration of the beneficial use
definition or the provisions for CCR
accumulations or that the Agency has
determined that it is appropriate to rely
on this information to inform the
Agency’s decision-making process on
these issues. In addition, the specific

websites mandated by the 2015 CCR rule as a
potential data and information source for EPA’s
reconsideration of the provisions for CCR
accumulations. However, several of the public
comments EPA received on the August 2019
proposed rule referred to data on the utility CCR
compliance websites.

2During the development of the 2019 proposed
rule, the Agency had not considered the compliance
websites mandated by the 2015 CCR rule as a
potential data and information source for EPA’s
reconsideration of the provisions for CCR
accumulations. However, several of the public
comments EPA received on the August 2019
proposed rule referred to data on the utility CCR
compliance websites.
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information contained in the docket for
this document may not necessarily
reflect all potentially relevant
information available to support the
Agency’s reconsideration of the two
issues. However, the Agency’s intent is
to ensure that the public has had a full
and complete opportunity to comment
on the information contained in the
docket for this document, which EPA
identified has the potential to be
considered by the Agency. Therefore,
EPA is, in this document, accepting the
public’s comment on the validity and
suitability of using the information and
data contained in the docket for this
document. Moreover, through this
document the Agency will accept
additional data and information from
the public that may help inform the
reconsideration of the beneficial use
definition and provisions for CCR
accumulations destined for beneficial
use or disposal.

In sum, by this action, EPA is
providing public notice of information
the Agency received in response to the
initial comment period for the August
2019 proposed rule, providing notice of
information that EPA obtained after the
close of the initial comment period from
stakeholder meetings, and accepting
additional data and information that the
public has that may help inform the
reconsideration of the beneficial use
definition and provisions for CCR
accumulations destined for beneficial
use or disposal. EPA is not reopening
any existing regulations through this
document.

3. What is the Agency’s authority for
taking this action?

EPA is publishing this document
under the authority of sections 1008(a),
2002(a), 4004, and 4005(a) and (d) of the
Solid Waste Disposal Act of 1970, as
amended by the Resource Conservation
and Recovery Act of 1976 (RCRA), as
amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA)
and the Water Infrastructure
Improvements for the Nation (WIIN) Act
of 2016, 42 U.S.C. 6907(a), 6912(a),
6944, and 6945(a) and (d).

III. Background

On April 17, 2015, in the CCR rule
EPA finalized national regulations to
regulate the disposal of CCR as solid
waste under subtitle D of the Resource
Conservation and Recovery Act (RCRA).
The CCR rule established national
minimum criteria for existing and new
CCR landfills, existing and new CCR
surface impoundments, and all lateral
expansions of these types of CCR units
that are codified in Subpart D of Part
257 of Title 40 of the Code of Federal

Regulations (CFR). The 2015 CCR rule
also established a beneficial use
definition to distinguish legitimate
beneficial use from disposal. The
beneficial use definition is comprised of
four criteria, with criterion 4
establishing a requirement to perform an
environmental demonstration to address
any potential risks associated with
unencapsulated uses of CCR that are in
excess of 12,400 tons. See 80 FR 21351—
52 (April 15, 2015). The 2015 CCR rule
also provided provisions for piles and
CCR that is currently being used
beneficially off-site. For example, the
CCR rule provided a definition of “CCR
pile or pile,” as well as provided that
CCR that is beneficially used off-site is
not a CCR pile. However, the CCR being
used off-site must be stored temporarily
and comply with all of the criteria in the
beneficial use definition. See 80 FR
21356. The rule also provided that a
CCR landfill as defined in 40 CFR
257.53, includes CCR piles.

On August 14, 2019, EPA proposed a
rule to address two provisions of the
2015 CCR rule remanded back to EPA
on August 21, 2018, by the U.S. Court
of Appeals for the District of Columbia
Circuit: The 12,400-ton threshold in the
beneficial use definition for
unencapsulated uses; and the
requirements for piles located on-site of
a utility and off-site but destined for
beneficial use. With respect to the mass-
based numerical threshold, EPA
proposed to eliminate the 12,400-ton
numerical threshold and replace it with
specific location-based criteria for CCR
disposal units. In addition, EPA
accepted comment on whether to retain
a mass-based numerical threshold, and
if so, what the appropriate threshold
should be; whether a combination of the
mass-based threshold and location-
based criteria would be an appropriate
trigger to require an environmental
demonstration for unencapsulated uses;
and whether the environmental
demonstration required under the
beneficial use definition’s criterion 4
should be conducted for all
unencapsulated CCR uses. For piles,
EPA proposed a single approach to
consistently address the potential
environmental and human health issues
associated with piles, regardless of the
location of the pile and whether the
CCR is destined for disposal or
beneficial use. For more information on
the history of EPA’s CCR beneficial use
definition and requirements for piles
on-site and off-site, please refer to the
August 2019 proposed rule and 2015
CCR rule.

Responding to concerns raised about
the proposed rule during the public
comment period by industry,

environmental groups, private citizens
and states, EPA is continuing to
reconsider these issues by evaluating
existing data and accepting additional
information.

IV. What information has EPA received
to date that is potentially relevant to
reconsidering the definition of
beneficial use and its provisions for
CCR accumulations destined for
beneficial use or disposal?

EPA is considering whether to use the
following additional information
sources in support of the
reconsideration of the beneficial use
definition and provisions for CCR
accumulations destined for beneficial
use or disposal: Select 2019 proposed
rule data and comments and
information obtained in stakeholder
meetings. The information that EPA is
noticing for comment can be found in
EPA’s annotated bibliography titled,
“U.S. Environmental Protection Agency
Beneficial Use and Accumulations of
Coal Combustion Residuals Rulemaking,
Notice of Data Availability: Annotated
Bibliography of Information Being
Noticed,” which is in the docket
supporting this document, EPA-HQ—
OLEM-2020-0463. Some documents
listed or referenced in the annotated
bibliography are also in the docket,
while others can be accessed from
websites at internet addresses provided
in the bibliography.

A. 2019 Proposed Rule Data and
Comments Received

Several of the public comments EPA
received on the August 2019 proposed
rule referred to data on the utility CCR
compliance websites. Other comments
referred to a court case related to a CCR
accumulation at the Midwest
Generation Utility, LLC (Powerton
Station in Tazewell County, Illinois) as
well as a case study about CCR
accumulations on-site at Duke Energy in
Noblesville, Indiana.

1. Comments on Using Publicly
Accessible Data From the Utility CCR
Compliance Websites on the
Management of CCR Accumulations and
Potential Environmental Releases

The Agency has been and continues
to be interested in obtaining information
about the management of CCR
accumulations and data about
environmental releases from CCR
accumulations. The management of CCR
accumulations includes any practices
which provide for the staging and
storage of CCR destined for beneficial
use or disposal, onsite or offsite,
including the accumulation size,
duration and recurrence; designs related
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to placement and mounding of CCR; and
practices related to dust control or
minimization of releases to soil,
groundwater and surface water. Data
about environmental releases from CCR
accumulations of different size,
duration, recurrence and practices to
control releases to soil, groundwater and
surface water may aid the Agency in
identifying the measures sufficient to
protect human health and the
environment. EPA intends to review
and use the information on the utility
compliance websites to obtain data on
the management of CCR accumulations
and instances of environmental releases
from the CCR accumulations.

EPA has reviewed the documents
posted on utility CCR compliance
websites linked from the Agency’s CCR
compliance web page (https://
www.epa.gov/coalash/list-publicly-
accessible-internet-sites-hosting-
compliance-data-and-information-
required) to identify electric utilities
and independent power producers that
manage CCR accumulations. EPA’s
review focused on the following
documents:

e Fugitive dust control plans;

¢ Annual CCR landfill inspection
reports;

e CCR landfill run-on/run-off control
system reports; and

¢ Annual groundwater monitoring
and corrective action reports (sometimes
power plant-wide, sometimes specific to
individual CCR units at the facility).

Based on that review, EPA identified
the presence of CCR accumulations at
several power plants.

EPA intends to confirm the presence
of CCR accumulations for staging or
storing CCR on power plant sites
identified on the CCR utility websites,
by contacting the state environmental
agencies that correspond to facility
locations. Furthermore, EPA expects to
review the utility website documents for
information on the characteristics of
identified CCR accumulations, the
protective measures taken to prevent or
mitigate releases, and the data about
environmental releases attributable to
these CCR accumulations. More
specifically, the Agency intends to
review available information on the
characteristics of these accumulations,
such as size, duration, recurrence and
design; protective measures, such as
dust suppression, compaction, use of
liners and berms; and incidences of
environmental releases. The Agency
intends to use such information to
analyze the incidences of environmental
releases from the CCR accumulations as
a function of the accumulation
characteristics and protective measures
used, to inform the Agency’s next steps

on the remanded issues. EPA expects
this analysis may indicate the
conditions likely to cause
environmental releases and may aid the
Agency in identifying the measures/
controls/practices sufficient to protect
human health and the environment.

EPA is taking comment on whether
the utility compliance websites should
be used as a data source for information
and data pertaining to the management
of CCR accumulations. EPA is also
seeking comment on whether
environmental release data attributable
to CCR accumulations at utility sites can
be used to estimate environmental
releases from CCR accumulations at
intermediary (e.g., marketer and retailer)
and beneficial use sites. EPA is also
requesting approaches (e.g., surveys) the
public would consider appropriate to
understand environmental releases from
intermediary and beneficial use sites if
the public finds the data from the utility
compliance websites is not applicable.
EPA is also seeking comment on the
Agency’s approach to use the
information on the utility compliance
websites to identify management of CCR
accumulation practices that could be
part of CCR regulations to prevent a
reasonable probability of adverse effects
on human health and the environment.
Finally, EPA is requesting comment on
other approaches (e.g., surveys) to
collect data on characteristics of CCR
accumulations that are not publicly
available.

2. Case Studies and Court Case Related
to CCR Accumulations and Fill Projects

A few comments on the August 2019
proposed rule referenced several fill
projects and cases of environmental
releases caused by unencapsulated CCR.

In response to the August 2019
proposal to change the beneficial use
definition, the Hoosier Environmental
Council (Hoosier) referenced several fill
projects that did not incorporate
protections for groundwater and surface
water. Hoosier provided these examples
to illustrate that lack of oversight and
regulation of CCR beneficial use can
result in CCR disposal being incorrectly
characterized as beneficial use, leading
to environmental contamination.
Among those examples, Hoosier
included a possible project that, while
not executed, could have resulted in
environmental issues had it gone
unchallenged by county officials and
nearby residents, because of its
proposed location. Another example
that Hoosier referenced relates to the
extensive use of CCR for landscaping
and road embankments throughout the
town of Pines, Indiana.

Furthermore, to argue that
requirements are needed to prevent
environmental releases from CCR
accumulations, Hoosier provided an
example case study of unencapsulated
CCR at a Duke Energy site in
Noblesville, Indiana. According to
Hoosier, the presence of unencapsulated
CCR in the same location results in
groundwater contamination and impacts
on private water wells regardless of the
distance to the groundwater table.
Specifically, the presence of
unencapsulated CCR from the start of
the facility’s operation in the 1950s
resulted in impacts despite the
groundwater table being more than 15
feet below the surface.

Similarly, Earthjustice provided
information to illustrate that even when
present for a short period of time,
unencapsulated CCR has the potential to
result in environmental releases.
Earthjustice referenced a court case
involving coal ash cinders deposited
directly upon the land 3 at the Midwest
Generation Utility, LLC (Powerton
Station in Tazewell County) identified
in a report 4 prepared for Earthjustice by
Mark Hutson at Geo-Hydro Inc.
Specifically, the Illinois Pollution
Control Board found that the coal ash
cinders that were deposited directly
upon the land and that were present for
two to three months, contributed to
exceedances of state groundwater
standards.

B. Stakeholder Meetings

From the end of May 2020 to August
2020, EPA held ten stakeholder
meetings with the trade associations and
their members, encompassing utilities,
agricultural, wallboard, cement and
concrete beneficial uses; CCR marketers;
state environmental and transportation
agencies; environmental organizations
and private citizens. EPA and
stakeholders discussed technical
information and data on beneficial use
applications and the specific practices
facilities use to manage their CCR
accumulations (e.g., the specific
practices facilities use to control CCR
releases). These discussions were
designed to inform the Agency’s
reconsideration of the beneficial use
definition and provisions for CCR
accumulations destined for beneficial
use or disposal. EPA identified topics of
interest which included:

3 See document, Illinois Pollution Control Board
Court Order for Midwest Generation Utility, dated
June 20, 2019, in the docket for this Notice.

4 See document, Responses to EPA Solicitation for
Comments Hutson Expert Report Phase II dated 10/
14/2019, at https://beta.regulations.gov/document/
EPA-HQ-OLEM-2019-0173-0197.


https://beta.regulations.gov/document/EPA-HQ-OLEM-2019-0173-0197
https://beta.regulations.gov/document/EPA-HQ-OLEM-2019-0173-0197
https://www.epa.gov/coalash/list-publicly-accessible-internet-sites-hosting-compliance-data-and-information-required
https://www.epa.gov/coalash/list-publicly-accessible-internet-sites-hosting-compliance-data-and-information-required
https://www.epa.gov/coalash/list-publicly-accessible-internet-sites-hosting-compliance-data-and-information-required
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¢ Various CCR beneficial use
applications,

¢ CCR generation specifically for
beneficial use (e.g., wallboard-grade
flue-gas desulfurization (FGD) gypsum)
and any associated specifications,

¢ CCR accumulation management
throughout the CCR distribution system,

e Applicable state beneficial use and
storage provisions and regulations of
CCR, and

¢ Environmental and risk data,
including documented environmental
and public health impacts.

V. What information is EPA seeking?

As explained, EPA is today noticing
the data and information received from
the 2019 proposed rule and the
stakeholder discussions held from the
end of May 2020 to August 2020. The
Agency will accept additional data and
information that may help inform the
reconsideration of the beneficial use
definition and provisions for CCR
accumulations destined for beneficial
use or disposal.

Specifically, EPA is today seeking
information about how CCR is
beneficially used, including any use of
particular measures to control
environmental releases that can help the
Agency distinguish among the different
types of beneficial use applications (e.g.,
structural fill, flowable fill, waste
stabilization and solidification,
agricultural applications, snow and ice
control, soil stabilization, fly ash used
as a substitute for portland cement in
concrete, flue-gas desulfurization (FGD)
gypsum in wallboard manufacture). EPA
is also seeking information on the
management of CCR accumulations at
each point in its distribution system,
from its generation at the utility to its
destination, including management at
CCR retailers, distributors/marketers,
beneficial use facilities/sites, and
landfills. EPA is seeking information
about the use of controls to prevent and
minimize CCR releases from CCR
accumulations and environmental data
for CCR accumulations.

As part of this request, EPA is
specifically interested in site-specific
information that pertains to the
practices used for the handling of
wallboard-grade FGD gypsum. As
explained in the 2015 rule preamble,
some FGD gypsum has never been
discarded and is treated as a valuable
product throughout its entire lifecycle;
when managed in this way, it is not a
waste that would be regulated under
part 257. See 80 FR 21348. EPA is
interested in obtaining information on:
The investment in special additional
systems to generate wallboard-grade
FGD gypsum; the investment in co-

location of wallboard manufacturing
plants with utilities; the inventorying
and tracking procedures for the transfer
and use of wallboard-grade FGD gypsum
in the intended manufacturing process;
the handling of CCR accumulations to
prevent the loss of valuable material;
other ways of handling the wallboard-
grade FGD gypsum as a product rather
than something that is intended to be
discarded.

Lastly, EPA is seeking specific
information on federal, state and local
program provisions and regulations
related to CCR beneficial use
applications and provisions for CCR
accumulations, such as example state
permits or other beneficial use
approvals. EPA is particularly interested
in hearing from regulated entities that
comply with the different regulations
and can therefore, provide the full
picture of requirements with which they
comply.

A. Beneficial Uses of CCR

EPA is reevaluating CCR beneficial
uses that may be considered
encapsulated beneficial use. In the 2015
rule preamble, the Agency defined
encapsulated beneficial use as
applications that bind the CCR into a
solid matrix that minimizes
mobilization into the surrounding
environment. Examples of encapsulated
uses include replacement for, or raw
material used in production of,
cementitious components in concrete;
and raw material in wallboard
production. See 80 FR at 21328. In
addition, the Agency provided examples
of unencapsulated uses to include:
Flowable fill; structural fill; waste
stabilization/solidification; and use in
agriculture as a soil amendment. See 80
FR at 21353. The Agency is considering
revising the designation of flowable fill
and waste stabilization from
unencapsulated to encapsulated uses
and therefore, redefining the scope of
beneficial uses that are subject to
compliance with criterion 4 of the
beneficial use definition which applies
to unencapsulated uses. EPA is further
considering whether criterion 4 should
apply only to a subset of remaining
unencapsulated uses. For example, as
appropriate, certain uses could
potentially be excluded if there are
sufficient regulations at the federal,
state, and local level that provide for
engineering controls of the beneficial
use application. Such beneficial uses
may include agricultural applications.
Other options the Agency is considering
include developing guidance such as a
best practice guide for using CCR in fill,
structural fill, or other unencapsulated
uses. To help inform EPA’s next steps,

the Agency is seeking comments, data
and information on the following:

e What are the different types of CCR?

e What are the environmental and
economic tradeoffs among the CCR
beneficial use and its alternatives, e.g.,
disposal?

e What are the typical beneficial use
applications for each type of CCR?

e How much CCR is used per typical
beneficial use application?

e What are the chemical and physical
characteristics of the CCR that make it
suitable for beneficial use application?

e What is the virgin material the CCR
is replacing?

e What are the product specifications
and design standards the CCR must
meet?

e What are examples of measures
used to control releases for CCR
destined for beneficial use?

¢ For structural fill projects, what are
the site and location characteristics and
the design and construction
requirements for CCR used in such
projects?

e What state and local policies/
regulations pertain to specific
unencapsulated uses of CCR for
beneficial use?

e How do state and local policies/
regulations distinguish beneficial use
from disposal?

e What data, documented damage
cases, or other information pertaining to
beneficial use applications have become
available since 20107

e What are the environmental and
economic tradeoffs among CCR
beneficial use applications, e.g.,
agricultural use vs. roadway use?

B. CCR Distribution System

EPA is seeking information on the
generation and management of CCR at
each point in its distribution system,
from the utility, to any intermediaries or
final destinations, such as CCR retailers,
distributors/marketers, beneficial use
facilities, sites, or landfills. EPA is
considering developing a best practice
guide on the appropriate environmental
controls that should be utilized for
various storage and staging situations.
EPA is also specifically interested in
site-specific information and data
demonstrating how utilities and
beneficial use facilities manage
wallboard-grade FGD gypsum as a
valuable product. The Agency is
considering whether to incorporate into
the regulations a specific exemption for
wallboard-grade FGD gypsum that has
not been discarded and is continually
managed as a valuable product from the
point of generation at the utility to the
manufacturing of the wallboard. EPA is
also considering whether to develop
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additional guidance on the specific
indicators to demonstrate when
wallboard-grade FGD gypsum is not
discarded and therefore not subject to
regulation under the 2015 rule.

To help inform the Agency’s
reconsideration of the beneficial use
definition and provisions for CCR
accumulations, EPA is seeking the
following information pertaining to the
generation and on-site management of
CCR accumulations at the electric
utility:

e How is the CCR generated and
processed if it is destined for beneficial
use?

e What are the specifications to
which the CCR is processed?

e What type of testing is performed
on the CCR (e.g., to meet the required
specifications) and which entity
performs the testing?

e What material safety data sheets are
available for CCR destined for beneficial
use?

e What are the design and
engineering standards for CCR
accumulations, e.g., shape, slope,
circumference, height?

e What controls are utilized to
manage environmental releases from on-
site CCR accumulations?

e How is CCR destined for beneficial
use staged compared to CCR destined
for disposal?

e How is CCR destined for beneficial
use accumulated, e.g., continuously
replenished; first spent and then
resupplied; etc.?

e How long does a CCR accumulation
stay on the utility property before it is
disposed of or transferred for beneficial
use?

e What is the average size of a CCR
accumulation before it is disposed of or
transferred for beneficial use?

e Which entity is responsible for the
transfer of CCR, either for beneficial use
or disposal?

e What additional environmental
monitoring data are available for on-site
CCR accumulations?

e Ifin the past there have been on-site
environmental releases that exceeded
state limits, what corrective actions
were implemented?

The Agency is also interested in
information pertaining to the off-site
management of CCR, such as at CCR
distribution/marketer centers, beneficial
use construction projects, agricultural
retail facilities; wallboard, cement, and
concrete manufacturing sites; and other
beneficial use sites. Specifically, the
Agency is seeking information on:

e What additional testing is
performed by intermediaries or
beneficial users on the CCR to ensure it
meets the required specifications?

o What happens to deliveries rejected
by beneficial users and what entity is
responsible for them?

e What are the types of units used for
the staging of CCR by intermediaries
and beneficial users?

e What are the design and
engineering standards for CCR
accumulations at intermediaries and
beneficial users, e.g., shape, slope,
circumference, height?

¢ What controls are utilized by
intermediaries and beneficial users to
manage environmental releases from
CCR accumulations? How long does the
CCR accumulation stay at the
intermediaries before it is transferred for
beneficial use?

e How is CCR accumulated at
beneficial use sites, e.g., continuously
replenished; first spent and then
resupplied; etc.?

o How long does the CCR
accumulation stay at the beneficial use
site before it gets beneficially used?

e What state and local policies/
regulations pertain to one-time short-
term storage at intermediaries and
beneficial use sites?

e What state and local policies/
regulations pertain to indefinite
recurring storage at intermediaries and
beneficial use sites?

e What environmental monitoring
data are available for CCR
accumulations at intermediaries and
beneficial use sites?

o Ifin the past there have been
environmental releases that exceeded
state limits at intermediaries and
beneficial use sites, what corrective
actions were implemented?

e What material safety data sheets are
available for CCR being used in the
manufacturing process and the products
incorporating it?

e What are the inventorying and
tracking procedures for the transfer and
use of CCR in the intended
manufacturing process or for beneficial
use?

o What additional business or
financial information is available to
show that the CCR is a valuable
commodity for the intended
manufacturing process or beneficial
use?

C. Applicable and Relevant Federal,
State, and Local Programs and
Provisions

The Agency is reviewing federal, state
and local requirements and provisions
for CCR beneficial use applications and
CCR accumulations to consider whether
those standards could inform the
Agency'’s reconsideration of the
beneficial use definition and provisions
for CCR accumulations. The Agency is

also considering whether, and which,
particular beneficial use applications
are sufficiently regulated at the federal,
state or local levels (e.g., by the United
States Department of Agriculture or
state departments of transportation),
such that additional federal regulation
under RCRA would not be required for
these applications. Furthermore, the
Agency is seeking detailed information
on whether the management of CCR
accumulations is uniformly and
sufficiently regulated at all points in the
CCR distribution system, by existing
federal, state and local regulations (e.g.,
Clean Air Act, Clean Water Act, etc.),
such that additional provisions under
RCRA would not be required.
Specifically, the Agency is seeking
detailed and specific information about
facilities and sites to which existing
regulations apply (e.g., cement and
concrete manufacturing plants,
wallboard manufacturing plants,
agricultural retail facilities and farms, or
utilities). The Agency is also seeking
specific examples of these regulations
and requirements (e.g., leachate
controls, surface water runoff sampling,
area groundwater monitoring in the
form of permits, beneficial use
determinations, or other documentation
of compliance).

VI. What are the next steps EPA will
take?

EPA intends to carefully review all
the comments and information received
in response to this document specific to
the beneficial use definition and
provisions for CCR accumulations
destined for beneficial use or disposal.
EPA may also consider any previously
collected and assembled information
pertaining to the two specific issues
addressed in this NODA. In determining
how to proceed with reconsidering the
beneficial use definition and provisions
for CCR accumulations destined for
beneficial use or disposal, EPA may
consider any relevant information and
data available to the Agency. Future
action with respect to the Agency’s
reconsideration of the 2019 proposed
rule on the beneficial use definition and
provisions for CCR accumulations
destined for beneficial use or disposal
will be made through notice-and-
comment rulemaking.

List of Subjects in 40 CFR Part 257

Environmental protection, Coal
combustion products, Coal combustion
residuals, Coal combustion waste,
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Beneficial use, Disposal, Hazardous
waste, Landfill, Surface impoundment.

Peter Wright,

Assistant Administrator, Office of Land and
Emergency Management.

[FR Doc. 2020-27525 Filed 12-21-20; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Parts 270 and 271
[Docket No. FRA-2015-0122, Notice No. 1]
RIN 2130-AC54

Fatigue Risk Management Programs
for Certain Passenger and Freight
Railroads

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: Pursuant to the Rail Safety
Improvement Act of 2008, FRA
proposes to issue regulations requiring
certain railroads to develop and
implement a Fatigue Risk Management
Program, as one component of the
railroads’ larger railroad safety risk
reduction programs.

DATES: Written comments must be
received by February 22, 2021.
Comments received after that date will
be considered to the extent practicable
without incurring additional expense or
delay.

ADDRESSES: Comments related to Docket
No. FRA-2015-0122 may be submitted
by going to http://www.regulations.gov
and follow the online instructions for
submitting comments.

Instructions: All submissions must
include the agency name, docket name
and docket number or Regulatory
Identification Number (RIN) for this
rulemaking (2130-AC54). Note that all
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading in the
SUPPLEMENTARY INFORMATION section of
this document for Privacy Act
information on any submitted
comments or materials.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Miriam Kloeppel, Staff Director, Audit
Management Division, at 202—493-6224

or miriam.kloeppel@dot.gov; Amanda K.
Emo, Ph.D., Fatigue Program Manager,
at 202—281-0695 or amanda.emo@
dot.gov; or Colleen A. Brennan, Deputy
Assistant Chief Counsel, at 202—493—
6028 or colleen.brennan@dot.gov.
SUPPLEMENTARY INFORMATION:
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I. Introduction and Executive Summary

A. Purpose of Rulemaking

This proposed rule is part of FRA’s
efforts to improve rail safety continually
and to satisfy the statutory mandate of
Section 103 of the Rail Safety
Improvement Act of 2008 (RSIA).® That
section, codified at 49 U.S.C. 20156,
requires Class I railroads; railroad
carriers with inadequate safety
performance (ISP), as determined by the
Secretary; and railroad carriers that
provide intercity rail passenger or

1 Section 103, Public Law 110-432, Division A,
122 Stat. 4848 et seq.

commuter rail passenger transportation
to develop and implement a safety risk
reduction program to improve the safety
of their operations. The section further
requires a railroad’s safety risk
reduction program to include a ““fatigue
management plan” meeting certain
requirements.

This proposed rule, if finalized,
would fulfill RSIA’s mandate for
railroads to include fatigue management
plans in their safety risk reduction
programs by requiring railroads to
develop and implement Fatigue Risk
Management Programs (FRMPs).2 As
proposed, a railroad would implement
its FRMP through an FRMP plan.

Under this proposed rule, consistent
with the mandate of Section 20156, an
FRMP is a comprehensive, system-
oriented approach to safety in which a
railroad determines its fatigue risk by
identifying and analyzing applicable
hazards and takes action to mitigate, if
not eliminate, that fatigue risk.3 As
proposed, a railroad would be required
to prepare a written FRMP plan and
submit it to FRA for review and
approval. A railroad’s written FRMP
plan would become part of its existing
safety risk reduction program plan. A
railroad would also be required to
implement its FRA-approved FRMP
plan, conduct an internal annual
assessment of its FRMP, and consistent
with Section 20156’s mandate, update
its FRMP plan periodically. As part of
a railroad safety risk reduction program,
a railroad’s FRMP would also be subject
to assessments by FRA.

B. Summary of Costs and Benefits

FRA estimated the costs and benefits
of this proposed rule using discount
rates of 3 and 7 percent over a ten-year
time horizon. FRA presents monetized
costs and benefits where possible and
discusses those non-quantifiable
elements qualitatively where data is

2 Section 20156 uses the term “fatigue
management plans” so sections of this preamble
discussing the statutory requirements likewise use
this term, as do the sections discussing the Railroad
Safety Advisory Committee task statement on
fatigue and Fatigue Working Group. However,
because section 20156 requires fatigue to be
addressed as part of a railroad’s safety risk
reduction program, for consistency with the
terminology used in FRA'’s final rules governing
those programs (81 FR 53849 (Aug. 12, 2016) and
85 FR 9262 (Feb. 18, 2020)), elsewhere throughout
this proposed rule, FRA uses the terms “fatigue risk
management program’’ (FRMP) and “FRMP plan.”

3Risk is defined as a combination of the
probability of an adverse event occurring and the
potential severity of that adverse event. Fatigue
increases the likelihood of certain negative events
occurring. Therefore, reducing fatigue helps reduce
fatigue-related risks. See United States Department
of Transportation, Partnering in Safety: Managing
Fatigue: A Significant Problem Affecting Safety,
Security, and Productivity, 1999.
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lacking. Details on the estimated costs
and benefits of this proposed rule can be
found in the rule’s economic analysis,
which has been included in the docket.
In preparing the economic analysis,
FRA estimated that the total costs and
benefits over 10 years for the
implementation of an FRMP and the
fatigue training mitigation for Class I
railroads and the 50 ISP railroads

subject to this proposed regulation. FRA
was unable to quantify costs or benefits
for passenger railroads and discusses
the implementation of the proposed
regulation qualitatively within the
Regulatory Impact Analysis which has
been placed into the docket.

FRA also estimated the total costs
over 10 years to develop and monitor
FRMP plans for Class I railroads,

passenger and commuter railroads, and
the 50 ISP railroads subject to this
proposed regulation. The proposed
regulation will also impose a new
economic cost on the agency over the
10-year period, to review and audit the
FRMPs.

Please see Table I.B for the total costs
and benefits associated with the
proposed rule.

TABLE |.B—10-YEAR COSTS AND BENEFITS—TRAINING ONLY MITIGATION

Calculation aid Costs Prese7r1;°value Presee?;ovalue Annug!’i/fed at Annug!j/fed at
Training Only (IOW) .....ccoiviviniieenirereeeee $2.02 $2.04 $0.29 $0.24
Training Only (high) ...... 413 418 0.59 0.49
FRMP Plan Creation ..... 0.89 1.04 0.13 0.12
Government Costs .... 2.03 2.59 0.29 0.30
Total Cost (low) ......... 4.94 5.68 0.70 0.67
Total Cost (high) ...cooceeriiienieieeee e 7.05 7.81 1.00 0.92
Total Cost w/o Government Costs (low) .... 2.91 3.08 0.41 0.36
Total Cost w/o Government Costs (high) ... 5.01 5.22 0.71 0.61
LT =Y 1) S IR ISR ESRRR
Training ONly (IOW) ..ccveviriciieeeseneeee e 5.41 6.33 0.77 0.74
Training Only (Nigh) ....ccooeviiiiiiee 21.65 25.34 3.08 2.97

II. Rulemaking Authority and
Background

A. RSIA

1. Mandate for Rulemaking on Railroad
Safety Risk Reduction Programs

The RSIA requires the Secretary of
Transportation (Secretary) to issue
regulations requiring certain railroads to
develop and implement a “railroad
safety risk reduction program.” 4 Under
RSIA, as part of their railroad safety risk
reduction programs, railroads must
analyze the risks associated with aspects
of their operations that affect railroad
safety and based on that risk analysis,
railroads must, through their railroad
safety risk reduction programs, mitigate
risks to railroad safety.> Among other
requirements, the RSIA requires
railroads to consult with “directly
affected employees” and their labor
organizations on the content of their
safety risk reduction programs,
including the fatigue management plan
component.®

The Secretary delegated responsibility
for carrying out the mandate of Section
20156 to the FRA Administrator.”

Section 20156(a)(1) mandates that
each of the following types of railroads
would have to comply with this
proposed regulation: (1) Class I
railroads; (2) railroad carriers with ISP;

4Public Law 110—432, Div. A, sec. 103 (49 U.S.C.
20156).

5Sec. 20156(d)(1).

649 U.S.C. 20156(f) and (g)(1).

749 CFR 1.89, 77 FR 49965 (August 17, 2012); see
also 49 U.S.C. 103(g).

and (3) railroad carriers that provide
intercity rail passenger or commuter rail
passenger transportation. This preamble
refers to the railroads that would be
subject to this proposed rule as
“covered railroads.”

To implement the requirements of
Section 20156, FRA published the
System Safety Program (SSP) final rule
implementing the railroad safety risk
reduction program mandate for
passenger railroads on August 12,
2016.8 On February 18, 2020, FRA
published the Risk Reduction Program
(RRP) final rule implementing the
mandate for Class I freight and ISP
railroads.®

Both the SSP and RRP rules allow a
railroad to tailor its program to its
unique operating characteristics.10 All
railroads that must develop either an
RRP or an SSP would also have to
develop an FRMP as a component of the
RRP or the SSP.

Both RRPs and SSPs reflect
comprehensive, system-oriented
approaches to improving safety, by
which an organization formally
identifies and analyzes applicable
hazards and takes action to mitigate, if
not eliminate, the risks associated with
those hazards. RRPs and SSPs provide
a railroad with a framework for

881 FR 53849.

985 FR 9262. The RRP final rule also defines
“railroad carriers with inadequate safety
performance” to whom this proposed rule would
apply. 49 CFR 271.13, 85 FR at 9316-9317.

10 SSP Final Rule at 81 FR 53849, August 12,
2016, and RRP Final Rule at 85 FR 9262, February
18, 2020.

processes and procedures that can help
it plan, organize, direct, and control its
business activities in a way that
enhances safety and promotes
compliance with regulatory standards.
As such, risk reduction and system
safety programs are a form of “safety
management system,” which is a term
that generally refers to a comprehensive,
systematic approach to managing safety
throughout an organization.

Safety management systems were
developed to ensure high safety
performance in various industries,
including aviation, passenger railroad,
nuclear, and other industries with the
potential for catastrophic accidents. For
ease of understanding, the elements of
a safety management system are
typically grouped into larger descriptive
categories. These descriptive categories
include: (1) An organization-wide safety
policy; (2) formal methods for
identifying hazards, and for prioritizing
and mitigating risks associated with
those hazards; (3) data collection, data
analysis, and evaluation processes to
determine the effectiveness of
mitigation strategies and to identify
emerging hazards; and (4) outreach,
education, and promotion of an
improved safety culture within the
organization.

Effective implementation of all the

elements of an RRP or SSP, including
the FRMP this proposed rule would
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require, will foster continuous safety
improvement.?

2. Mandate for Rulemaking on Fatigue
Management Plans

Sections 20156(d)(2) and (f) of the
RSIA mandate that as part of a railroad’s
safety risk reduction program, a railroad
must develop and implement a fatigue
management plan “designed to reduce
the fatigue experienced by safety-related
railroad employees and to reduce the
likelihood of accidents, incidents,
injuries, and fatalities caused by
fatigue.” 12 The statute requires
railroads to update their fatigue
management plans at least once every
two years, with each update subject to
FRA review and approval.13 Section
20156(f)(2) also requires each railroad’s
fatigue management plan to take into
account the varying circumstances of
operations on different parts of its
system, and to prescribe appropriate
fatigue countermeasures to address the
varying circumstances.

Finally, Section 20156(f)(3) requires a
covered railroad to consider the need to
include in its fatigue management plan
elements addressing each of the
following items, as applicable: (1)
Employee education and training on the
physiological and human factors that
affect fatigue, as well as strategies to
reduce or mitigate the effects of fatigue,
based on the most current scientific and
medical research and literature; (2)
opportunities for identification,
diagnosis, and treatment of any medical
condition that may affect alertness or
fatigue, including sleep disorders; (3)
effects on employee fatigue of an
employee’s short-term or sustained
response to emergency situations, such
as derailments and natural disasters, or
engagement in other intensive working
conditions; (4) scheduling practices for
employees, including innovative
scheduling practices, on-duty call
practices, work and rest cycles,
increased consecutive days off for
employees, changes in shift patterns,
appropriate scheduling practices for
varying types of work, and other aspects
of employee scheduling that would
reduce employee fatigue and cumulative
sleep loss; (5) Methods to minimize
accidents and incidents that occur as a
result of working at times when
scientific and medical research have
shown increased fatigue disrupts
employees’ circadian rhythm; (6)

11For a more detailed discussion of safety
management systems and FRA risk reduction
programs, see FRA’s final RRP and SSP rules. 85 FR
9265 (RRP final rule) and 81 FR 53853—54 (SSP
final rule).

12 Sec. 20156()(1).

131d.

alertness strategies, such as policies on
napping, to address acute drowsiness
and fatigue while an employee is on
duty; (7) opportunities to obtain restful
sleep at lodging facilities, including
employee sleeping quarters provided by
the railroad carrier; (8) the increase of
the number of consecutive hours of off-
duty rest, during which an employee
receives no communication from the
employing railroad carrier or its
managers, supervisors, officers, or
agents; (9) avoidance of abrupt changes
in rest cycles for employees, and (10)
additional elements that the Secretary
considers appropriate.

3. Authority for Rulemaking on
Information Protection

Section 109 of the RSIA specifies that
subject to specific exceptions, certain
railroad safety risk reduction records
obtained by the Secretary are exempt
from the public disclosure requirements
of the Freedom of Information Act
(FOIA).14 Both the SSP and RRP final
rules implement these authorized
information protections. Further, FRA
has concluded section 20118 is a FOIA
Exemption 3 statute and, therefore,
would exempt, as part of a railroad’s
safety risk reduction program, FRMP
records in FRA’s possession from
mandatory disclosure under FOIA
(unless one of two statutory exceptions

apply).1s

B. Fatigue and Fatigue Risk
Management Plans

Humans have an approximately 24-
hour sleep-wake cycle known as a
“circadian rhythm.” Rapid changes in
the circadian pattern of sleep and
wakefulness disrupt many physiological
functions such as hormone releases,
digestion, and temperature regulation.
Such disruptions may also impair
human performance, and may cause a
general feeling of debility until
realignment is achieved. For instance,
the experience of jet lag is comparable
to the experience of working schedules
that vary among different duty shifts,
and similar disruptions in human
performance occur. Research has shown
that fatigue is a multivariate condition,
being either directly or secondarily
affected by physiological and
environmental variables such as sleep
loss, workload, stress, monotony,
workplace ergonomics, age, health,
medications, noise, and circadian
disruption. Symptoms of fatigue
include, but are not limited to, falling
asleep, increased reaction time, loss of
attentional capacity, and decline of

1449 U.S.C. 20118.
1580 FR at 10957-10958.

short-term and working memory
function which may impair
performance, increase error, and
increase accident risk.

The Federal Government requires
railroads to manage their employees’
fatigue associated with railroad
operations through prescriptive hours of
service (HOS) limitations and rest
requirements. See 49 U.S.C. 21103,
21104, and 21105 and regulations at 49
CFR part 228, subpart F (implementing
49 U.S.C. 21102 and 21109). HOS
limitations are generally based on the
assumption that fatigue simply
increases as time passes; therefore, the
longer the time on task, the greater the
risk for fatigue. However, this approach
does not account for factors such as
sleep loss, amount of sleep, circadian
rhythms, sleep quality (which may be
impacted by environmental factors or
sleeping accommodations), and even the
effects of the type of task being
performed on the resulting level of
fatigue. Furthermore, the HOS
limitations and rest requirements apply
only to individuals who perform certain
types of work and do not cover all
railroad employees (e.g., ordinarily, not
maintenance-of-way employees or
carmen). Laws and regulations
following this model, therefore, may
reduce, but cannot eliminate, the
conditions that contribute to fatigue.16
An FRMP, on the other hand, is
intended to be a systematic program to
address fatigue in a dynamic manner.

An FRMP is a form of a safety
management system. Like the other
elements of an RRP and an SSP, an
FRMP implements organizational
policies, processes, and procedures to
reduce safety risk in a railroad’s
operations. An FRMP is a data-driven
and scientifically-based process that
allows for periodic review and
management of safety risks associated
with fatigue-related error(s). Like other
safety management systems, an FRMP
applies the risk management process to
identify fatigue risks through the use of
data-established, scientific principles.
An FRMP includes collecting and
analyzing fatigue-related safety data and
implementing corrective actions—
always encouraging continuous
improvement. This proposed rule would
require railroads to develop FRMPs that
are consistent with these general
principles.

16 Thomas, G., Raslear, T., & Kuehn, G. (1997),
The effects of work schedule on train handling
performance and sleep of locomotive engineers: A
simulator study, Report No. DOT/FRA/ORD-97—
09), Washington, DC: Federal Railroad
Administration; available at: http://
www.fra.dot.gov/eLib/details/L04245.
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An effective FRMP implements
processes and procedures for measuring,
modeling, managing, mitigating, and
reassessing fatigue risk in a specific
operational setting. The primary
stakeholders—the main persons with
the authority and/or interest to improve
conditions to reduce fatigue—would
implement FRMP processes. In the case
of this specific rulemaking, that
stakeholder group would include
representation from management and
labor (union representation, if
applicable) and may also include
scientific consultants.

By combining schedule assessment,
operational data collection, continuous
and systematic analysis, and both
proactive and reactive fatigue mitigation
techniques, guided by information
provided by scientific studies of fatigue,
an FRMP offers a way to conduct
railroad operations more safely by
offering a global, comprehensive, and
specific approach that complements
statutory or regulatory HOS limitations.
An FRMP would provide an interactive
and collaborative approach to
improving operational performance and
safety levels on a case-by-case basis.
Therefore, an FRMP would permit a
railroad to adapt policies, procedures,
and practices to the specific conditions
that create fatigue in a particular
railroad setting. A railroad could tailor
its FRMP to unique operational
demands and focus on techniques for
mitigating risk caused by fatigue that are
practical within the specific operational
environment. This flexibility would also
allow a railroad to alter its FRMP based
on changing needs, new research, data
from an existing FRMP, comments from
labor and management, and established
best practices.

III. Railroad Safety Advisory
Committee Process

In December 2011, FRA asked the
Railroad Safety Advisory Committee
(RSAC) to accept a task to address the
fatigue management plan mandate of the
RSIA.17 The RSAC voted to accept the
task and on December 8, 2011, the
RSAC formed the Fatigue Management
Plans Working Group (Working Group).
Members of the Working Group

17 Railroad Safety Advisory Committee Task
Statement: Fatigue Management Plans, Task No.:
11-03, Dec. 8, 2011. The Task Statement read as
follows:

Review the mandates and objectives of the [RSIA]
related to the development of Fatigue Management
Plans, determine how medical conditions that affect
alertness and fatigue will be incorporated into
Fatigue Management Plans, review available data
on existing alertness strategies, consider the role of
innovative scheduling practices in the reduction of
employee fatigue, and review the existing data on
fatigue countermeasures.

included physicians, human factors
psychologists, railroad schedulers, and
other representatives of railroad
management and labor, as well as FRA
employees.

The Working Group formed three
Task Forces to address particular
aspects of the RSIA mandate in more
detail: (1) The Education and Training
Task Force; (2) the Scheduling Task
Force; and (3) the Infrastructure and
Environment Task Force. The Task
Forces met multiple times throughout
2012 and 2013 and the Working Group
itself met eight times during the same
period.

After initially reaching consensus on
draft rule text in June 2013, the Working
Group did not reach consensus as to
how its recommendations should be
implemented. The Task Forces had
developed a multitude of documents,
which Labor representatives on the
Working Group wanted published as
appendices to the regulation. Railroad
management members of the Working
Group, on the other hand, asserted that
the documents should not be published
as appendices to the regulation, but
instead recommended that the
documents be made available on the
FRA website and in the rulemaking
docket for all parties to use in the
required consultation process as part of
developing railroads’ FRMPs. As a
result, in late 2013, FRA withdrew the
task from the RSAC, and as the agency
worked to implement other aspects of
the safety risk reduction program
mandate of the RSIA (i.e., the RRP and
SSP rules), the Agency began
developing a rule specifically to address
the RSIA’s mandate that fatigue
management plans be included as part
of railroads’ safety risk-reduction
programs.

Although the RSAC did not make a
consensus recommendation to FRA
related to fatigue, FRA believes that
information developed and documented
during the RSAC process is informative
and will be very useful to railroads
required to develop FRMP plans. FRA
made minor amendments to the June
2013 draft rule text to clarify it and
make it more consistent with similar
rule text in the SSP and RRP rules.
However, the substance of this proposed
rule text is the same as the draft rule text
the Working Group voted to approve.

Accordingly, the proposals in this
NPRM reflect FRA’s consideration of the
Working Group’s recommended rule
text and the documents developed by
each of the three Task Forces. Those
RSAC-developed documents are
included in the rulemaking docket.

The RSIA does not mandate, and this
NPRM does not propose to include,

language specifically addressing the
predictability of work schedules.
However, the RSIA does require
railroads to consider scheduling
practices, of which predictability is one
factor. There is significant discussion of
predictability throughout this
document, particularly when describing
the Task Force discussions and the
complex issues addressed in the Task
Force documents that will inform
railroads’ analysis of fatigue risks and
their efforts to mitigate the identified
fatigue risks in consultation with
employees and labor organizations.
However, the proposed rule requires
railroads to consider several factors,
including work schedule predictability,
but does not require any particular
factor to be analyzed.

The NPRM also does not propose to
include the Task Force documents as
appendices to this proposed rule. As
FRA previously explained to the
members of the Working Group, many
of these documents are written
informally, for the use of railroads and
labor in developing FRMP plans. The
documents are best practices generated
by the Working Group, but are not
specifically FRA guidance and,
therefore, should not be in an appendix
to an FRA regulation. In addition, the
content of the Task Force documents is
subject to change based on advances in
fatigue science, changes in railroad
operations, and experience with FRA’s
SSP and RRP rules and the development
and implementation of FRMPs and
FRMP plans. The Task Force documents
should be easy to update as necessary so
that they are most beneficial to those
using them. If they were published as
appendices to the regulation, changing
them would require the cumbersome
process of publishing them in the
Federal Register, and the industry
would be left with outdated or less
useful documents until revisions could
be completed. For the convenience of
readers, however, the full text of each of
these documents can be found in the
docket for this rulemaking.

B. Task Forces

As noted above, paragraph (f)(3) of
Section 20156 requires railroads to
consider including 10 different elements
in their fatigue management plans.

The Working Group assigned the
Education and Training Task Force to
address section 20156(f)(3)
subparagraphs (A), (B), (E), and (F),
specifically:

e Employee education and training
on the physiological and human factors
that affect fatigue;

¢ Medical and scientific research-
based fatigue mitigation strategies;
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e Opportunities for identification,
diagnosis, and treatment of any medical
condition that may affect alertness or
fatigue, including sleep disorders;

¢ Methods to minimize accidents and
incidents during circadian low periods;
and

e Alertness strategies.

The Task Force produced a document
outlining existing railroad fatigue
educational resources; a document
outlining potential fatigue training
topics; fatigue education dissemination
and evaluation strategies; and a
document outlining fatigue
countermeasures.

The Working Group assigned the
Scheduling Task Force to address
subparagraphs (D), (H), and (I) of the
required elements outlined in section
20156(£)(3).

The task statement specifically
included:

e Innovative scheduling practices;

e On duty call practices;

e Work and rest cycles;

¢ Increased consecutive days off;

e Other aspects of employee
scheduling that would reduce employee
fatigue and cumulative sleep loss;

e The increase of the number of
consecutive hours of off-duty rest; and

¢ Avoidance of abrupt changes in rest
cycles for employees.

The Working Group assigned the
Infrastructure and Environment Task
Force to address subparagraphs (C) and
(G) of section 20156(f)(3) including:

¢ Effects on employee fatigue of an
employee’s short term or sustained
response to emergency situations;

¢ Opportunities to obtain restful sleep
at lodging facilities; and

¢ Effects of environmental conditions
(e.g., temperature, vibrations, etc.) on
employee fatigue.

The Task Force created documents on
emergency work, lodging facilities, and
dispute resolution.

IV. FRMP Considerations

This proposed rule, if finalized, will
fulfill the requirement of paragraph (d)
of Section 20156 that a covered
railroad’s railroad safety risk reduction
program include a fatigue management
plan. This rule would amend both Parts
270 and 271, adding a subpart to both
parts requiring railroads to develop and
implement FRMPs. This section
provides a summary of potential
methods and considerations for
developing and maintaining a FRMP.
FRA welcomes comments on the
discussion in this section, including
thoughts on how to develop and
maintain an effective FRMP. Unless
specifically identified as a statutory or
regulatory requirement, the information

and suggestions contained in this
section are not meant to bind the public
in any way, and is intended only to
provide clarity to the public regarding
this proposal and information to aid in
compliance if the proposal is finalized.

A. General Overview

This proposed rule would require
each covered railroad to establish and
periodically update an FRMP plan,
which explains the railroad’s method of
analysis of fatigue risks and the
processes for implementing the FRMP.
FRA would review and approve the
FRMP plan. FRA proposes that
requirements for the filing, approval,
and amendment of the FRMP plan be
made the same as for other components
of RRP or SSP plans so those
requirements are not set forth in this
proposed rule. Instead, the proposed
rule text cites to the sections of the SSP
and RRP rules that contain those
procedures.® Because railroads will
have submitted their SSP plans or RRP
plans to FRA under part 270, subpart C,
or part 271, subpart D before this
proposed rule becomes final, railroads
would need to amend their SSP plan or
RRP plan to include an FRMP plan.
Thus, a railroad would follow the
procedures in § 270.201(c) or 271.303 to
amend its SSP plan or RRP plan.

As part of their FRMP, covered
railroads would be required to identify
fatigue-related safety hazards, to assess
the risks associated with those hazards,
and to prioritize those risks for
mitigation. These railroads would be
required to consider certain categories
of risk as part of the FRMP, and to
consider the development and
implementation of policies and
practices to reduce risks, related
specifically to the items identified in the
RSIA as items railroads are required to
consider.

FRA proposes that railroads be
required to adopt and implement their
FRMP through an FRMP plan describing
the railroads’ processes for conducting
their fatigue-risk analysis, including the
processes for the identification of
fatigue-related railroad safety hazards
and resulting risks, processes for the
development and implementation of
mitigation measures, processes for the
evaluation of the FRMP and its
effectiveness, and procedures for the
review and update of the FRMP plan.
The FRMP plan would also describe
processes, milestones, and timelines for
the implementation of the FRMP.

1849 CFR 271.301 Filing and approval, 271.303
Amendments, and 49 CFR 270.201 Filing and
approval.

Finally, the proposed rule contains no
express requirements on information
protection or consultation, because the
information protection and consultation
requirements in the RRP and SSP rules
would apply to the FRMP, the FRMP
plan, and their related documents, just
as those requirements would apply to
similar documents on other aspects of
the RRP or SSP. As required by the
RSIA, fatigue management plans are
required elements of a railroad’s
statutorily-mandated railroad safety risk
reduction program. Therefore, the
statutory requirements on information
protection and consultation,
implemented in the SSP and RRP final
rules, would also apply to the
documents required by this proposed
rule to implement the required fatigue
component of each railroad’s RRP or
SSP. Regarding information protection,
as with RRP and SSP, only information
compiled or collected solely for
developing, implementing, or evaluating
a railroad’s FRMP would be protected.1®

B. Roles and Responsibilities

Consistent with the program
requirements of an RRP or SSP,2° an
FRMP is an ongoing program that
supports continuous safety
improvement, and requires systematic
evaluation and management of risks. An
FRMP is more than a document; it is a
living program that is implemented by
members of the organization who
regularly meet to review data on fatigue
indicators, analyze contributing factors
to fatigue, take necessary actions
(reactive and proactive) to mitigate
fatigue, objectively audit the
effectiveness of the system, and take
corrective action continuously to
improve the system. Consistent with
comments made at the Working Group
meetings, FRA expects most railroads
will form a dedicated fatigue
management committee to implement
the program. The committee should
include representatives of all
departments and groups, including
labor representatives as appropriate,
that have a role in reporting, managing,
and mitigating fatigue.

SSPs and RRPs require outreach to
employees so that they can understand
why certain actions are taken, or why
certain safety procedures are introduced

19For a detailed discussion of information
protection, see the SSP final rule at 81 FR 53855—
56 and 53878-82, and RRP final rule at 85 FR 9266—
9272 and 9279-9282. For more information on the
consultation requirements, see the SSP final rule at
81 FR 53856, 53882—87 and 49 CFR part 270 app.
B, and RRP NPRM at 85 FR 9266, 9299—-9303.

2049 CFR 271.101(a), 270.101, and
270.103(p)(vii).
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or changed.2 As this relates to an
FRMP, it means that all safety-related
personnel need to understand the
corporate policies that underlie the
FRMP; these may include policies and
procedures that govern: Fatigue
reporting, fitness-for-duty, absence due
to fatigue, incident reporting, employee
privacy, and prohibitions on coercion to
perform duties while fatigued.

As provided in the RSIA, the three
main stakeholders in the FRMP are
railroad management, railroad
employees (including nonprofit
employee labor organizations), and
FRA. Each of these stakeholders plays
an important role in implementing an
FRMP successfully. Railroad
management must develop, document,
and implement an FRMP, tailored to the
size of the railroad, in a collaborative
environment with relevant stakeholders;
it must also then allocate the resources
required to implement any fatigue
countermeasures in a timely fashion.
FRA notes that the RSIA, in multiple
places, specifically requires railroads to
develop and implement elements of
their programs based on the latest
scientific principles.22 FRA will review,
and as appropriate, approve each
railroad’s FRMP plan, and evaluate to
ensure that the railroads are complying
with their plans.

These general roles and functions are
not an exhaustive description of the
various actions each group could take
during the development and execution
of the FRMP.

C. Components of an FRMP

As proposed, a railroad’s FRMP must
consist of actions taken by the railroad
pursuant to formally documented
policies, processes, and procedures
intended to mitigate fatigue risk. It
incorporates specific components that
enable the following: (1) Identifying
safety hazards associated with fatigue;
(2) assessing the risks associated with
identified hazards; (3) prioritizing risks
for mitigation and implementing
mitigation strategies for those risks; and
(4) tracking the performance and

2149 CFR 271.107 and 270.103(i)(4).

2249 U.S.C. 20156(f)(3)(A) and (E) specifically
require railroads to consider scientific and medical
research, in determining whether to include certain
elements in their FRMP. The other elements of
§ 20156(f)(3) require railroads to consider various
scientific concepts, such as medical conditions,
cumulative fatigue, and circadian rhythms.

effectiveness of each mitigation strategy
and reviewing and revising an FRMP
based on results.

1. Identifying Safety Hazards

a. Examples of Methods of Identifying
Safety Hazards

A risk-based hazard analysis 23
identifies operational processes,
procedures, or activities that increase
the likelihood of fatigue, and lays the
foundation for subsequent assessment
and mitigation of risks associated with
the fatigue hazards identified. Hazards
may be identified through quantitative,
data-driven methods; through
qualitative processes such as
discussions, interviews, and
brainstorming; or through a combination
of both approaches. Identifying a hazard
does not guarantee that it will be
selected for mitigation.

In general, data-driven methods
identify and record hazards through a
systematic process that allows for
tracking and further analysis. These
methods could use various types of
recorded observations, such as records
of actual schedules, efficiency testing,
accident/incident investigations,
company audits, employee surveys,
close-call or hazardous condition
reports, and others. Simulations may
also be used to identify potential
hazards and to estimate the potential
severity of outcomes.

Understanding the current conditions
within a railroad is critical for a
railroad’s ability to identify fatigue
hazards accurately. Important sources of
information include current schedules,
train lineups, throughput, and operating
practices. Employee reports of fatigue or
fatigue-related errors and incidents, and
information on the work schedules that
led up to them, would also be valuable.
Likewise, employees may be able to
provide information regarding travel
assignments and random duty reports.

Comprehensive and objective
accident, incident, and error analyses
can also be conducted to determine
when fatigue has been a potential
contributing factor. The identified
fatigue-sensitive situations can then be
addressed to mitigate or to avoid them
in the future. For example, if analyses

23 Although the RSIA uses the term “risk
analysis,” FRA uses ‘“risk-based hazard analysis”
because it is more consistent with the terminology
used in the SSP and RRP rules, as defined in 49
CFR 270.5 and 49 CFR 271.5.

identify a high probability of a specific
error occurring during the hours when
employees are highly susceptible to
fatigue, engineering or procedural
safeguards could potentially be put in
place to minimize or eliminate the
possibility of that error recurring.

In addition to data-driven methods,
qualitative methods that are often
founded on expert judgment can be very
effective at identifying fatigue hazards.
Examples of qualitative hazard
identification methods include, but are
not limited to, the following:

¢ Brainstorming may be useful for
identifying hazards in new or novel
systems. Ideally, it involves all key
stakeholders, is relatively quick and
easy, and can be applied to a wide range
of systems. Because brainstorming is
commonly unstructured, it may not be
comprehensive. The success of
brainstorming depends heavily on the
expertise of the participants and may be
susceptible to the influence of group
dynamics.

e Checklists are inventories of known
hazards. They can be used by people
who are not experts in the operation or
system being analyzed, to capture a
wide range of existing knowledge and
experience, and help ensure that
common and obvious problems are not
discounted, minimized, or overlooked.
However, checklists may be less useful
for unusual operations or systems, may
inhibit expansive thinking, or may
overlook hazards that have not been
previously or widely observed.

e Failure Modes and Effects Analysis
(FMEA) is a reliability assessment
technique built upon a detailed system
description used to evaluate the ways in
which basic system processes,
components, or subcomponents can fail
to perform safely. FMEA considers all
the potential ways a component could
fail, the effects of these failures on the
system, possible causes of the failures,
and how the failures might be mitigated.
See Figure 1. FMEA is a systematic and
rigorous evaluation approach that can
yield a detailed record of the hazard
identification process, and can be
applied to a wide range of types of
systems. However, it primarily focuses
on single point-of-failure modes rather
than combinations of failures, relies
heavily upon individuals with detailed
system knowledge, and can be both
time-consuming and expensive.
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Figure 1. General Structure of Failure Modes and Effects Analysis

e Structured What-If Technique
(SWIFT) is a form of facilitated
brainstorming, typically carried out on a
higher-level system description with
relatively few subcomponents,
involving a multidisciplinary team of
experts. The facilitator uses various
prompts, such as “what if,” “could
someone,” or “‘has anyone ever”’
questions to initiate discussion within
the group. SWIFT creates a detailed
record of the hazard identification
process, and can consume less time than
some other methods. However,
successful application requires careful
preparation, relies on the expertise and
experience of the team, and depends
heavily on the skills of the facilitator.

e Operating Hazard Analysis (OHA)
is when a team or individual uses
various sources of information to
identify hazards resulting from the
operation and maintenance of a system,
following a structured and formal
process. In addition to the engineering
design analysis at which FMEA excels,
OHA is structured so that human
performance and human interactions

can be included in the analysis.
Information sources can include
analyses of known hazards, written
procedures and manuals, engineering
system descriptions, and other materials
to analyze detailed procedures
performed during system operation.

e Hazard identification software
programs are designed to support the
identification of hazards using a
systematic method. Programs are
available that provide structured
guidance for identifying general hazards
or only fatigue-specific hazards. Such
software may also offer the ability to
catalog the resultant fatigue-related risks
to help railroads prioritize risks.

e Employee workshops may be used
to engage employees in the railroad’s
hazard analysis. Employees can share
their experiences and concerns relating
to fatigue with the goal of identifying
fatigue hazards, related risks, and
potential solutions or mitigations.

These are just some of the methods
available for identifying hazards. Each
has advantages and disadvantages, and

a combination of two or more methods
may minimize any shortcomings.

b. Specific Fatigue-Related Hazards To
Consider

A number of individual,
organizational, or environmental factors
can contribute to the likelihood of
fatigue. As provided in the RSIA, these
factors should be among the many items
considered during a hazard analysis.24

e General health and medical
conditions. According to the National
Sleep Foundation,25 there are several
medical conditions or treatments of
those conditions that may affect
alertness. They include, but are not
limited to, obstructive sleep apnea,
insomnia, periodic limb movement
disorder (restless leg syndrome),
hypersomnia/narcolepsy (excessive
daytime sleepiness), delayed sleep
phase syndrome (circadian
misalignment), depression, anxiety,

24 See 49 U.S.C. 20156(c).
25 https://sleepfoundation.org/sleep-disorders-
problems.


https://sleepfoundation.org/sleep-disorders-problems
https://sleepfoundation.org/sleep-disorders-problems

Federal Register/Vol.

85, No. 246/ Tuesday, December 22,

2020/Proposed Rules 83491

bruxism (teeth grinding), night sweats,
night terrors, nocturia (waking several
times throughout the night to urinate),
poor sleep efficiency, and residual
effects of neurological damage (e.g.,
stroke).

e Scheduling issues. Systemic or
particular scheduling and crew-calling
practices and issues may affect
opportunities for employees to obtain
sufficient quality and quantity of sleep.
Related issues that increase fatigue risks
include, but are not limited to, the
following:

On-duty call practices;

e Work and rest cycles;

¢ Frequency and duration of days off;

¢ Changes in start times;

¢ Policies regarding napping; and

¢ Policies and practices regarding
marking-off.

The level of predictability of work
assignments, particularly those
assignments that occur at night, can
influence the ability of employees to
anticipate work assignments and obtain
necessary off-duty sleep. Note that work
shift or duty tour predictability alone
will not necessarily eliminate fatigue
risk, and it is possible for highly
predictable schedules to also have high
exposure to fatigue. Other factors such
as time of shift, work-to-rest ratio, and
the speed and direction of shift rotation
may also play a role in the employee’s
ability to plan for and obtain sufficient
sleep.26

An FRA report 27 found that high
variability in shift start times
contributes to fatigue. Furthermore, FRA
research also established that the
probability of rail accidents increases as
fatigue increases.28 Thus, reducing start
time variability could potentially
increase safety. In addition to examining
the relationship between start time
variability and fatigue, the report
contains information on statistical
methods, including analyzing variance
of start times and calculating a hazard
function, which can be used to compare
work locations, types of jobs, and

26 Rosa, R.R. & Colligan, M.]., Plain language
about shiftwork (DHHS [NIOSH] Publication No.
97-145) (1997), Cincinnati, OH: National Institute
for Occupational Safety and Health, available at:
http://www.cdc.gov/niosh/docs/97-145/pdfs/97-
145.pdf.

27 Raslear, T.G., Start time variability and
predictability in railroad train and engine freight
and passenger service employees (Report No. DOT/
FRA/ORD-14/05) (2014), Washington, DC: U.S.
Department of Transportation.

28Raslear, T.G., Hursh, S.R., & Van Dongen,
H.P.A., Predicting cognitive impairment and
accident risk, in H.P.A. Van Dongen & G.A. Kerkhof
(Eds.), Progress in Brain Research, Vol. 190 (pp.
155—-167), Amsterdam, The Netherlands: Elsevier
B.V. (2011).

changes in policies and procedures,
with regard to fatigue.

Job characteristics can also be a factor,
including, but not limited to, whether
the work is physically demanding,
whether the work requires extended
travel to a reporting point, and whether
the employees are called upon to
respond to emergencies. In general, a
railroad that effectively manages the
combined effects of crew scheduling,
employee rostering, additional tasks
assigned to employees, schedule
changes, and other factors should
succeed at minimizing fatigue-inducing
conditions.

2. Assessing Risks Associated With
Identified Hazards

As mandated by the RSIA, a FRMP
must systematically identify fatigue
hazards and evaluate fatigue safety risks
on the railroad system. The goal of this
hazard analysis is to identify work
schedules and other conditions that put
employees at risk for a level of fatigue
that compromises safety.

Different jobs may have different
fatigue related risks. As such, it is
important to examine the hazards
associated with each job. A systematic
assessment of risk involves: (1)
Determining the severity and likelihood
of potential incidents associated with
the hazards identified; (2) assessing risk
by evaluating the relative risk of each
identified hazard and how it impacts
established safety performance targets
and/or by ranking hazards based on risk;
and (3) systematically determining the
order in which risks should be
addressed. Selecting the criteria and
methods for establishing priorities in
advance will promote consistent
decision making over time. However,
flexibility is needed as risk tolerance
levels or prioritizations can change over
time as circumstances dictate.

One tool that railroads may want to
consider using to assess their fatigue-
related risk is a biomathematical model.
A biomathematical model of
performance and fatigue that has been
properly validated and calibrated
predicts accident risk based on
analyzing identified periods of
wakefulness and periods available for
sleep. Validation of a biomathematical
model of human performance and
fatigue means determining that the
output of the model actually measures
human performance and fatigue levels.
There are two dimensions to this
validation. The first is that the model
must be demonstrated to be consistent
with currently established science in the
areas of human performance, sleep, and
fatigue level. The second part of the
validation process involves determining

that the model output has a statistically
reliable relationship with the risk of a
human-factors accident caused by
fatigue, and that the model output does
not have such a relationship with
accident risks not associated with
human factors.

Calibration of the biomathematical
model involves the assignment of
numerical values to represent aspects of
empirical observations, similar to
marking degrees on a thermometer. In
the case of human fatigue level and
performance, the calibration of a fatigue
scale would start with the assignment of
values ranging from ‘“‘not fatigued” to
“severely fatigued.” The calibration
process starts during the validation
process with the assignment of model
output values to data bins for “not
fatigued” and “severely fatigued.” The
next step consists of determining the
fatigue threshold. Given a scale for
human fatigue level and performance,
and a relationship between that scale
and human factors accident risk, a final
calibration point would determine the
value at which fatigue becomes
unacceptable because the increase in
accident risk at that level compromises
safety; this is the fatigue threshold.
Railroads choosing to use
biomathematical fatigue modeling in
their schedule analysis will need to
establish a fatigue threshold.

Currently, FRA has validated and
calibrated two commercially available
biomathematical fatigue models. These
are the Fatigue Avoidance Scheduling
Tool (FAST) and the Fatigue Audit
InterDyne (FAID). However, any
validated and calibrated
biomathematical fatigue model may be
used in schedule analysis. An FRA-
sponsored report details how any
biomathematical fatigue model may be
validated and calibrated.29

FRA expects that new methods for
measuring and assessing fatigue risk
will continue to be developed. If the
system provides a scientifically valid
measure of fatigue risk, whether using a
biomathematical modeling tool or
another system, its use is acceptable for
purposes of developing and
implementing an FRMP.

As discussed below, there are many
ways to measure fatigue risk. The
system or metric a railroad ultimately
chooses to measure its fatigue risk will
depend on a variety of factors and will
be unique to each railroad. For example,
regardless of whether scheduled service

29 Hursh, S.R., Raslear, T.G., Kaye, A.S., &
Fanzone, ].F., Validation and calibration of a
fatigue assessment tool for railroad work schedules,
summary report (Report No. DOT/FRA/ORD-06/21)
(2006), Washington, DC: U.S. Department of
Transportation.
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is covered under statutory HOS
requirements (49 U.S.C. Ch. 211),
passenger train employee HOS
regulations (49 CFR part 228, subpart F),
or no HOS limitations, a railroad should
consider whether to include in its FRMP
an analysis of at least two consecutive
cycles of the work schedules (the period
within which the work schedule
repeats) of its safety-related railroad
employees. Analyzing more than one
cycle of a work schedule can provide

information about cumulative fatigue
effects that would not be apparent if
only one work schedule cycle were
analyzed. However, railroads will need
to determine how many work schedule
cycles to examine based on factors such
as start time variability, shift start and
end time, and type of work being
performed.

When looking at job tasks, some form
of a Haddon matrix can be helpful in
determining the risk associated with a

particular hazard. Figure 2 shows a
basic Haddon risk matrix, which can be
customized to represent categories of
probability and severity that are
meaningful and useful to the railroad.
Such a matrix provides a visual
representation of risks. As shown in the
matrix, when the probability of an
incident is low and severity is low, the
risk is also low. Conversely, when the
probability of an incident is high and
severity is high, the risk is also high.

RISK ASSESSMENT CHART

| LOW SEVERITY

ﬁ:

HIGH SEVERITY

HIGH
PROBABILITY

RO P

B by * R

MEDIUM
PROBABILITY

LOW
PROBABILITY

 RISK KEY

LOW

Figure 2. Haddon Risk Matrix

For example, overnight schedules will
inevitably include the period identified
as the Window of Gircadian Low.30 This
low point in performance could be
evaluated in relation to the duties to be
performed at that time because an
expected raised level of fatigue is of
greater concern if it coincides with the
performance of critical or difficult tasks.

Using a fatigue model can be helpful
for determining both frequency and
severity of fatigue risk associated with
specific schedules. Modeling is
extremely useful because it applies
scientific principles about fatigue to

30 The Window of Circadian Low is the time
between 2:00 a.m. and 6:00 a.m. where individuals
are normally adapted to sleep and performance of
tasks during this period may be degraded. See
Advisory Circular 120-100, Basics of Aviation
Fatigue, 06/07/10, U.S. Department of
Transportation.

find the specific operational and
employee factors that could contribute
to significant performance changes due
to fatigue. In general, modeling cannot
consider non-duty-related causes of
fatigue, individual differences related to
sleep loss tolerance, and individual
differences in circadian phase and
amplitude. Because of these limitations,
modeling should never be used to
contradict an individual’s reported
fatigue level. However, these models
can take into account the complex
interactions among human physiology,
work, and rest times. In the absence of
such a model, the interaction of these
factors would be very difficult to
specify.

For example, if a fatigue model
identified a particular type of work
schedule that would benefit from fatigue

mitigation, the railroad may discover
underlying systems issues and factors
(e.g., inadequate rest facilities, lack of
napping opportunities) that not only
contribute to fatigue-related risks on
that work schedule, but also on other
schedules. The use of fatigue modeling
in this way provides railroads with a
method for systematically identifying
and addressing the overall underlying
system risks—not just the risks for a
given work schedule.

3. Prioritizing Risks and Implementing
Mitigation

Risk assessment processes must
include a method for determining which
risks most urgently require mitigation,
which could be addressed at a later
time, and which are minor enough that
simply monitoring the hazard would be
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sufficient. Methods commonly used in
Safety Management Systems include,
but are not limited to, ranking all risks
based on their risk score, or setting a
risk tolerance threshold. If the risk
assessment process includes a risk
tolerance threshold, hazards whose
associated risk is above that threshold
should be addressed; those with risk
below the threshold need not be
mitigated, but should be monitored for
change. If a risk tolerance threshold is
not used, the risks should be tackled in
whatever priority order is established
during the risk assessment. Once the
assessment of risks associated with
fatigue hazards has been completed, as
part of their FRMP, railroads must
develop and implement mitigations to
reduce as many of those risks as
possible.

Based on an analysis of the factors
that lead to fatigue and practical
mitigation alternatives, one or more
mitigation options may be applied to
reduce fatigue associated with specific
schedules or situations. Risk mitigations
are changes to the way things are done,
or to the conditions under which things
are done, that can reduce either the
likelihood or the severity of a hazard.
Examples of mitigations range from
small actions, such as replacing a faded
sign to improve visibility, to very large
interventions, such as a system-wide
rule change or technology
implementation and associated training.
The mitigations selected must be
tailored to address at least one of the
risks assessed. Railroads should,
however, be alert to potential
unintended consequences of
mitigations, and be careful to select
mitigations that minimize the
possibility of inadvertently increasing
other risks.

There are many ways railroads can
mitigate the specific risk types that are
required under the RSIA as part of an
FRMP to be considered for mitigation.
Below are some examples of how a
railroad may mitigate these fatigue risks.

If the risk assessment shows that
fatigue risks to the population of safety-
related railroad employees associated
with general health and medical
conditions meet the railroad’s
established criteria for requiring
mitigation, there are several approaches
that can be taken. The railroad can
establish new policies, such as those
requiring periodic screening for specific
medical conditions. The railroad can
establish practices (e.g., exercise breaks
or making healthy foods more available)
that encourage greater general health
and fitness to reduce the likelihood of
sleep apnea. The railroad can also take
steps to increase awareness of medical

conditions that affect alertness. This can
be accomplished by providing
information about the specific medical
condition, its risk factors, prevalence,
and how to recognize symptoms, or by
identifying when to seek treatment, how
to obtain a diagnosis, and treatment
options.

Information relevant to determining
when to seek treatment can include the
time of onset, duration of symptoms,
related health factors, comorbid
conditions, and observations from the
employee or family. Observation of
these factors can be helpful in
distinguishing a condition such as
transient insomnia, which often resolves
on its own, from chronic insomnia,
which frequently requires medical
treatment. Railroads could consider
informing their safety-related employees
that information from family members
may provide insight into a sleep
disorder of which an employee may
otherwise be unaware.

Railroads can collect information
regarding the medical professionals
involved in diagnosis. For some
disorders, this may only involve an
individual’s primary care physician.
Other disorders may require
consultation from a neurologist, sleep
specialist, cognitive behavioral
therapist, or other medical
professionals. In addition, it may be
helpful to list or describe the diagnostic
tests involved and the typical time
required to obtain diagnosis. For
example, a diagnosis of obstructive
sleep apnea may require a sleep study
such as a polysomnography, which
generally requires an individual to
spend the night in a sleep center.

Lastly, treatment options could be
discussed. For some sleep disorders,
behavioral modifications or lifestyle
changes, such as weight loss, may be
sufficient to address the medical
condition. Other medical conditions
may require breathing assistance via
continuous positive airway pressure,
medical devices (such as night guards or
mandibular advancing devices), or
medication.

Sometimes scheduling issues affect
the opportunities of safety-related
railroad employees to obtain sufficient
quality and quantity of sleep. When the
risk assessment determines that the
risks associated with those schedules
meets the railroad’s established criteria
for requiring mitigation, methods for
mitigating those risks could include: (1)
Identifying methods to minimize
accidents and incidents that occur as a
result of working at times when
scientific and medical research has
shown that increased fatigue levels
disrupt employees’ circadian rhythm;

and (2) developing and implementing
alertness strategies, such as policies on
napping, to address acute drowsiness
and fatigue while an employee is on
duty.

Alertness strategies are generally
classified into two broad categories:
Preventative and operational.
Preventative countermeasures are
designed to minimize sleep loss and
reduce the disruption to circadian
cycles. The benefits of preventative
countermeasures can be long-lasting.31
Operational countermeasures are
designed to enhance alertness and task
performance and are generally only
effective for a short time.32

Work schedule systems are typically
designed to organize the timing and
structure of work to maximize efficiency
and productivity, and seldom are these
schedules designed to minimize the
safety risks associated with work
schedules that are incompatible with
human biological limitations, such as
circadian rhythm.33 Fatigue risk in an
industry that operates 24 hours a day, 7
days per week is not just dependent on
how many hours per day a person is
permitted to work, or the amount of
time that a person is required to be off-
duty between periods of work. Other
significant factors that influence the
level of fatigue risk include the time of
day that an employee works, the
number of consecutive hours worked,
direction and frequency of schedule
rotation, the number of consecutive
days that an employee works, amount of
sleep, and sleep quality. In addition,
individual factors such as sleep
disorders, age, and ‘“morningness/
eveningness’ as well as natural
circadian rhythms and environmental
and social factors may affect one’s

31 Preventative countermeasures include:
Adequate sleep/minimizing sleep loss, strategic
napping at times such as before working or during
an interim release period, good sleep habits/
environment to maximize opportunities for good
quality sleep, limiting work schedule modification/
maximizing schedule predictability, diet, exercise,
fatigue education, model-based schedule
optimization/innovative scheduling and staffing
practices, and opportunities to identify, diagnose,
and treat sleep disorders.

32 Operational countermeasures include:
Alertness aids including, workplace napping, split
sleep, rest breaks, self and peer monitoring, mental
stimulation, worker status alerting or monitoring
technologies, strategies for shifting an employee’s
biological clock, bursts of physical activity,
increasing the number of consecutive hours of off-
duty rest, during which an employee receives no
communication from the employing railroad’s
managers, supervisors, officers, or agents, and
avoiding abrupt changes in rest cycles for
employees by improving schedule predictability.

33 Raslear, T.G., Gertler, J., & DiFiore, A., Work
schedules, sleep, fatigue, and accidents in the US
railroad industry, Fatigue: Biomedicine, Health &
Behavior, 1, 99-115 (2013), available at: http://
www.fra.dot.gov/eLib/details/L04272.
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fatigue level and alertness.34 Developing
work schedules that reduce the risks of
fatigue as part of a systematic FRMP
may help a railroad balance its
productivity and safety needs.

4. Summary of the Work of the FRMP
Working Group’s Task Forces

The FRMP Working Group’s Task
Forces extensively discussed mitigation
of identified fatigue risks in the areas set
forth in the RSIA.

a. The Education and Training Task
Force

The Education and Training Task
Force focused on the content and
dissemination of training on the fatigue
issues specific to the railroad industry.
The Education and Training Task Force
began by preparing a document
summarizing existing fatigue training
and education materials and
highlighting the diversity of the
materials and some of the major topics
they covered. The document also
includes information on other fatigue
educational resources, including The
Railroaders’ Guide to Healthy Sleep
website, existing FRA fatigue-related
publications, other rail-related fatigue
training and educational resources, and
general fatigue resources.

The Education and Training Task
Force also created the “Training
Topics” document, which identifies
appropriate fatigue-related training
topics. The “Training Topics”
document covers four major categories:
Introductory fatigue training, off-duty
fatigue issues, preventative strategies,
and operational strategies. The Task
Force members agreed on the content of
most of the sections and subsections. A
few topics represented major areas of
concern for both railroad labor and
railroad management.

Both labor and management members
of the Task Force asked that a section
on the role of individual differences in
fatigue related to vulnerability,
countermeasure efficacy, and
performance be included in the
“Training Topics” document as a topic
for introductory fatigue training.

The Education and Training Task
Force thoroughly discussed the
“Training Topics” section on shiftwork
as a cause of fatigue. Much of this
discussion centered on predictability
issues inherent in this type of work
schedule and differing perspectives on
how to address predictability.

34Horne, J.A., & Ostberg, O., A self-assessment
questionnaire to determine morningness-
eveningness in human circadian rhythms,
International Journal of Chronobiology, 4, 97-110
(1976).

Members of the Education and
Training Task Force representing labor
organizations also expressed major
concerns with the “Training Topics”
section on commuting. Specifically,
labor did not feel the commuting section
adequately captured the extended
commuting requirements of some
employees (e.g., maintenance-of-way),
and the concern that extended
commuting is a required activity that
contributes to employee fatigue, even
though it occurs during off-duty hours.

In 2019, FRA released a report
examining the relationship between
accidents and incidents involving
maintenance-of-way employees and
their work schedules to determine the
role of fatigue in such accidents and
incidents.35 This report may help
address some of the concerns raised by
the Education and Training Task Force
regarding fatigue issues experienced by
these employees.

The section of the Training Topics
document on scheduling had the most
areas of concern and protracted
discussion, particularly on the issue of
schedule predictability.

The Task Force discussed that a
fatigue education and training program
must have the following characteristics
to be effective: (1) The program must be
technically correct, reflecting current
scientific understanding of the issue
being addressed; (2) information must
be meaningful and useful to the
intended audience; (3) the materials
must be disseminated appropriately;
and (4) the program’s impact must be
evaluated. Furthermore, the Task Force
discussed the following basic elements
of any fatigue training and education
program.

(1) Fatigue definitions: Fatigue is a
complex state that is characterized by a
lack of alertness and reduced mental
and physical performance, often
accompanied by drowsiness.36
Railroads may also wish to provide
other definitions that will be used
throughout the training and education
program, including those that are
unique to the railroad.

(2) Signs and symptoms of fatigue:
Although signs and symptoms of fatigue
can vary among individuals in both
their presence and magnitude, it is
useful to review common signs and
symptoms of fatigue. These should not

35 Kumagai, J.K. & Harnett, M., Data analysis for
maintenance-of-way worker fatigue, Washington,
DC: Federal Railroad Administration (2019),
retrieved from: https://www.fra.dot.gov/eLib/
Details/L1984.3.

36 United States Department of Transportation,
Partnering in Safety: Managing Fatigue: A
Significant Problem Affecting Safety, Security, and
Productivity, p. 5 (1999).

be limited to physiological symptoms
such as excessive blinking, yawning, or
physiological discomfort, but also
should include fatigue-related
performance decrements such as
increased reaction time.

(3) Causes of fatigue: Although
individual differences play a significant
role in how an individual will react to
different causes of or risk factors for
fatigue, some of the main causes of
fatigue should be highlighted. These
include: Amount of sleep, quality of
sleep, amount of time since last sleep
(i.e., number of continuous hours
awake), time of day (circadian rhythm),
workload and time on task, amount of
recuperative time between wakeful
episodes, sleep disorders and co-morbid
conditions (e.g., stress, depression,
anxiety, post-traumatic stress disorder),
general health, and family factors
(including caregiver responsibilities). In
addition, employees may provide
anecdotal information of fatigue factors
for a particular job and a railroad may
consider this information in addressing
causes of fatigue in its training program.

(4) Circadian rhythm: An individual’s
circadian rhythm dictates when he or
she will be most alert and at what times
he or she will feel the most fatigued.
Employees should have a general
understanding of the circadian rhythm,
how it affects fatigue levels, how it is
impacted by the light-dark cycle, and its
role in such processes as body
temperature, brain wave activity, and
other biological functions.

(5) Individual differences: As part of
a fatigue training and education
program, the role individual differences
play in fatigue should be understood.
For example, there is a great deal of
variability of sleep requirements among
individuals. Some individuals may feel
rested and alert after as few as 5 hours
of sleep, while others may require 10 or
more hours of sleep to feel rested and
alert. These sleep requirements vary due
to such factors as the exact phase and
amplitude of an individual’s circadian
rhythm, activity level, age, fatigue
sensitivity, and health. Furthermore,
some individuals may be more sensitive
to the effects of fatigue, and efficacy of
countermeasures may vary depending
on the individual.

(6) Fatigue misconceptions: There are
some misconceptions associated with
fatigue. Individuals are often poor
judges of both their own fatigue level
and the efficacy of fatigue
countermeasures. This is an opportunity
to debunk certain ineffective
countermeasure myths and also to
discuss the limitations associated with
effective countermeasures. Certain
stereotypes regarding fatigue can be
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addressed as well. For example,
experiencing fatigue does not
automatically indicate weakness or a
lack of motivation.

(7) Shiftwork: Many railroads operate
24 hours a day, 7 days a week, 365 days
a year. This operational schedule
requires employees to work different
shifts. Passenger and freight operations,
different railroad classes, and different
jobs will all have different shiftwork
needs. Some jobs will work a dedicated
shift, while other jobs can be
unpredictable and be based on a variety
of factors including train schedules,
employee availability, and other needs.
When discussing shiftwork, training
content will be influenced by a
particular railroad’s operations and
collective bargaining agreements.
However, discussions of shiftwork
should provide information on the
fatigue risks associated with night work,
split shifts, consecutive shifts worked,
and working different shifts throughout
the week. This information should
include strategies to cope with those
shifts occurring during circadian lows.

(8) Illnesses and stress: Although it
would be impractical to discuss the
impact of every possible illness and
stressor on fatigue, it nevertheless is
worthwhile to discuss how illnesses and
stress in general can impact sleep
quality. Furthermore, some stressors
and illnesses can lead to sensitization to
fatigue-inducing factors.

(9) Consequences of fatigue: The
potential consequences of fatigue are
numerous and varied. However, from a
training perspective, the key
information to convey is the
relationship between fatigue and
performance. Although individual
differences will influence how fatigue
affects performance, in general, as
fatigue levels increase, task performance
decreases, and this decrease in
performance increases accident risk.

(10) Introduction to FRA FRMP
regulations: A railroad may choose to
provide an overview of FRA regulations
regarding the requirements for FRMPs.
This overview can highlight any
changes to operations as a result of the
promulgation of the FRMP regulation as
well as highlight the key requirements
that all FRMPs must contain.

(11) Railroad FRMP: Following
information on FRA FRMP regulations,
a railroad may wish to take time to
familiarize its employees with its own
FRMP. Railroads should highlight any
new policies or procedures associated
with the creation of the FRMP as well
as detail any changes or benefits that
have resulted from its implementation.
A railroad may also wish to provide
employees with a mechanism to provide

feedback about the FRMP as part of the
railroad’s own periodic review process.
In addition, a railroad should
familiarize its employees with its
procedures and processes for reporting
fatigue levels and fatigue mark-off
policies.

As provided in the RSIA, any training
and education program should be based
on a foundation of the most current
medical and scientific research; 37 FRA
interprets this to include relevant
statistical information, to the extent
possible. FRA notes that resources that
provide information on the prevalence
of sleep disorders, the number of
Americans not obtaining adequate sleep,
and the mental and physical
implications that result are available
and updated annually.38 Sleep research
collected from and related to railroad
employees of various crafts is also
available.

The Education and Training Task
Force also identified training topics
addressing off-duty fatigue issues and
preventative strategies. These included
common sleep disorders, physiological
versus subjective assessments of fatigue,
lifestyle factors, nutrition and
hydration, exercise, substance use, the
home environment, and commuting.

The Task Force also created a
“Dissemination Strategies” document
outlining steps railroads should

3749 U.S.C. 20156(f)(3)(A).

38 Example resources include:

Calabrese, C., Mejia, B., McInnis, C.A., France,
M., Nadler, E., & Raslear, T.G., Time of day effects
on railroad roadway worker injury risk, Journal of
Safety Research, 61, pp. 53—64 (2017).

Dorrian, J., Baulk, S.D., & Dawson, D., Work
hours, workload, sleep and fatigue in Australian
Rail Industry employees, Applied Ergonomics,
42(2), pp. 202—209 (2011).

Dorrian, J., Hussey, F., & Dawson, D., Train
driving efficiency and safety: Examining the cost of
fatigue, Journal of Sleep Research, 16, pp. 1-11
(2007).

Gertler, J., Difiore, A., & Raslear, T., Fatigue
Status of the U.S. Railroad Industry, Washington,
DC: U.S. Department of Transportation, Federal
Railroad Administration (2013).

Gertler, J., & Viale, A., Work Schedules and Sleep
Patterns of Railroad Maintenance of Way Workers,
Washington, DC: U.S. Department of
Transportation, Federal Railroad Administration
(2006).

Kumagai, J. & Harnett, M. Data Analysis for
Maintenance-of-Way Worker Fatigue (2019),
available at: https://www.fra.dot.gov/eLib/details/
L19843#p1_z50_gD_IRT.

Sussman, D., & Coplen, M., Fatigue and Alertness
in the United States Railroad Industry Part 1: The
Nature of the Problem, Transportation Research
Part F: Traffic Psychology and Behaviour, 3(4), pp.
211-220 (2000).

Raslear, T.G., Gertler, J., & DiFiore, A., Work
schedules, sleep, fatigue, and accidents in the US
railroad industry, Fatigue: Biomedicine, Health &
Behavior, 1, pp. 99-115 (2013), available at: http://
www.fra.dot.gov/eLib/details/L04272.

https://www.cdc.gov/sleep/index.html and
https://www.sleepfoundation.org./

consider when choosing delivery
approaches for fatigue education and
training, and suggesting methods
railroads could use for successful
evaluation of a fatigue education and
training program. The ‘“Dissemination
Strategies” document identifies and
discusses the following ten elements of
an effective dissemination and
evaluation plan listed below.

1. Goals: The first step in an effective
dissemination and evaluation plan is
determining and documenting the goals
for the training and education program.
The primary question to ask at this step
is: What is the desired outcome of the
training and education program?
Different railroads may have different
training goals and these goals will help
shape how information is presented to
employees.

2. Objectives: When considering
objectives of a fatigue training and
education program, determine specific
areas of accomplishment for each goal.
Once those areas have been established,
the next step is to determine what will
be required to measure success.

3. Measuring Success: There is no
single “correct” way to measure
success. However, any measure of
success should indicate if the material
reached the intended audience, was
understood, and had a positive effect.
Evaluation strategies may be direct,
such as administering a quiz to test
knowledge of a particular topic, or
indirect, such as looking at safety
culture change as a result of training.
Neither method is superior to the other,
but multiple evaluation strategies may
provide a more comprehensive
understanding of program efficacy.

4. Employees Covered: An effective
dissemination and evaluation plan
should identify the employees covered
by the different elements of a training
and education program. There may be
some elements of a program that apply
to all railroad employees, while other
elements may only apply to a particular
craft, shift, or schedule type. At this
stage, thought should also be given to
any special needs a covered group may
have. For example, if a large percentage
of a covered group does not have email
access, disseminating information via
email would be neither practical nor
effective.

5. Content: Perhaps the most
important element to consider when
developing a dissemination and
evaluation plan is the content to be
presented. At this step, proposed fatigue
training and education content should
be reviewed to make sure it is accurate
and relevant to the covered groups.

6. Source: Care should be given to
ensure that information presented
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comes from credible and trusted
sources.

7. Presentation Medium: At this stage
in the process, the program designer
should determine the most effective
methods to present different elements of
the fatigue training and education
program. Some information may be best
suited for in-person training while other
information might be best conveyed
through publications. Some
presentation media to consider include
in-class training, informational videos,
handouts, peer-to-peer efforts, job
briefings, and conferences or other
meetings. Depending on the covered
group’s access to the internet, Web
resources such as Web-based training,
emails, websites, blogs, and social
media could also be used. The
preceding examples are not an
exhaustive list, and each railroad will
need to tailor its presentation media
based on the identified goals, objectives,
and employees to be covered.

8. Access: Fatigue training and
education should be an ongoing process.
Therefore, it is important that
employees have easy access to
information. Employees should have a
way to revisit information that was
previously presented. Examples of
making information accessible could
include providing access to fatigue
presentations on the company Intranet
after an initial classroom presentation,
handouts after a one-time job briefing,
or posters that highlight key points.

9. Availability: At this step, a railroad
developing a fatigue training and
education program should consider
strategies for promoting awareness of
the availability of training and
educational materials.

10. Challenges: The challenges related
to effectively disseminating and
evaluating information as part of a
fatigue training and education program
will vary greatly. These challenges
could include a variety of issues, such
as difficulty reaching a particular group,
lack of resources to present a topic as
originally planned, or even glitches in
Web technology. Determining how best
to deliver information in a manner that
is understandable, appropriate, and
engaging to different employee groups
will present its own set of challenges. At
this stage, potential challenges should
be identified as well as solutions for
overcoming or mitigating these
challenges.

Finally, the Education and Training
Task Force created a document that
highlights and explains two general
categories of fatigue countermeasures
(preventative and operational), and
provides examples of each. Preventative
countermeasures, as the name suggests,

are countermeasures designed to
minimize sleep loss and reduce the
disruption of circadian cycles and the
benefits of preventative
countermeasures can be long-lasting.
Operational countermeasures are
designed to enhance alertness and task
performance while on duty and are
generally only effective for a short time.

b. Scheduling Task Force

The FRMP Working Group’s
Scheduling Task Force discussed the
scheduling issues that affect fatigue.
However, several issues prevented
agreement on scheduling including: (1)
The need to differentiate between
employees covered by HOS limitations
(covered service employees) and
employees not covered by such
requirements; (2) the need for waivers
and/or pilot projects to implement
scheduling practices that might conflict
with existing HOS limitations; (3)
disagreement on whether using
biomathematical fatigue models is
appropriate for freight operations; (4)
potential conflict with existing
collective bargaining agreements; and
(5) how much emphasis should be
placed on an employee’s work schedule
predictability. The Scheduling Task
Force did not produce a document.

c. Infrastructure and Environment Task
Force

The Infrastructure and Environment
Task Force provided guidelines it
suggested railroads should consider to
mitigate fatigue when employees are
involved in emergency work. The Task
Force interpreted an emergency based
on the nonapplication language in the
HOS laws at 49 U.S.C. 21102(a).
Specifically, the “Emergency Work”
document provides that an emergency
for purposes of the guidelines is defined
in 49 U.S.C. 21102(a)(1)—(4), which
states that the HOS requirements do not
apply to situations involving a casualty,
an unavoidable accident, an act of God,
or a delay resulting from a cause
unknown and unforeseeable to a
railroad carrier or its officer or agent in
charge of the employee when the
employee left a terminal.

This definition incorporates a wide
variety of emergency situations,
including those referred to in section
20156(f)(3)(C), ‘“derailments and natural
disasters, or engagement in other
intensive working conditions.” The
employees responsible for responding to
these emergency situations may include
employees performing functions not
covered by HOS requirements, and the
“Emergency Work” document makes
clear that the Infrastructure and
Environment Task Force intended it to

apply to these employees as well. For
example, the “Emergency Work”
document includes provisions such as
relief assignments when an emergency
is anticipated to extend more than 16
hours, and provisions to offer relief
lodging for employees both between
shifts of extended work at an emergency
location, and, if necessary, for an
employee to rest before commuting
home after an extended period of
emergency service. Such provisions
would provide some protection against
fatigue for those employees not subject
to HOS requirements and, if the
emergency situation resulted in the
nonapplication of the HOS laws, for
employees performing service normally
covered by the HOS limitations.

The Task Force also created two
documents; ‘“Accommodations’ and
“Dispute Resolutions,” focused on
mitigating fatigue related to issues at
lodging facilities. The first document,
“Accommodations,” includes
guidelines for accommodations where
employees rest during off-duty periods,
and the second document, “Dispute
Resolutions,” provides dispute
resolution procedures for issues arising
with lodging facilities that interfere with
an employee’s ability to rest.39 The Task
Force made clear that the
“Accommodations” and “Dispute
Resolution” documents were intended
to apply to all employee lodging, even
lodging that is not “railroad provided”
(e.g., commercial hotels).

The Task Force indicated that the
accommodations guidelines are
intended to provide elements for
discussion during the required
consultation between management and
labor about a railroad’s FRMP, rather
than to provide minimum standards for
lodging facilities. The Task Force did
not expect every lodging facility would
meet all of the listed criteria. The Task
Force agreed that while the listed
elements were desirable, they may not
be possible at all locations, and, in some
cases, collective bargaining agreements
might provide for other arrangements.
For example, while the guidelines
recommend a single occupancy room,
some existing labor agreements may
provide for four employees to a room.
Similarly, while a full or double bed

39 Under 49 U.S.C. 21106, a railroad may provide
sleeping quarters for employees, and any
individuals employed to maintain the right-of-way
of a railroad carrier, only if the sleeping quarters are
clean, safe, and sanitary, give those employees and
individuals an opportunity for rest free from the
interruptions caused by noise under the control of
the carrier, and provide indoor toilet facilities,
potable water, and other features to protect the
health of employees. Further, 49 CFR part 228,
subpart C, provides additional requirements for
railroad-provided sleeping quarters.
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may be preferred, there may be locations
where this is not an option and only
single beds are available at the only
available lodging facility.

The “Dispute Resolution” document
recognizes that employees will first seek
to resolve issues at lodging facilities
with on-site staff, such as the front desk
at a hotel. The “Dispute Resolution”
document recommends that FRMP
plans include a railroad contact with
authority over lodging decisions and
require that contact to make a good faith
effort to resolve lodging issues in a
timely manner so the employee can
obtain adequate rest before returning to
duty. For example, if the heat is not
working in a given room, the lodging
facility will likely move the employee to
a different room. However, if there were
no other rooms available, or if the issue
were something like electric power
being out at an entire facility, the
railroad contact should become
involved to assist the employee in
finding alternate lodging.

The “Dispute Resolution” document
provides that FRMP plans should
contain a dispute resolution process
covering sleeping accommodations
provided by or through the railroad. It
should be noted that this process is not
intended to supplant or modify the
requirements established by 49 CFR
228.333, Remedial action, as part of the
Camp Car regulation. The Task Force
suggested that any FRMP dispute
resolution process should be designed
to address problems associated with the
sleeping accommodations that would
interfere with an employee obtaining
adequate rest. As part of the FRMP plan,
the Task Force recommended that
railroads identify a protocol for
contacting a railroad representative
should resolution with a lodging facility
fail.

The Task Force identified parameters
it recommended employer-provided
lodging should meet to the extent
practicable. FRA notes that interim rest
facilities provided by passenger train
operators under 49 CFR 228.409,
Requirements for railroad-provided
employee sleeping quarters during
interim releases and other periods
available for rest within a duty tour, are
subject to the requirements of that
section. As such, the Task Force’s
suggested parameters are not applicable
to interim rest facilities under § 228.409.
In addition, local labor agreements may
supersede or supplement some of the
elements of these parameters. The
parameters the “Dispute Resolution”
document identifies include structural
factors, availability of meal
accommodations, building safety and

security, and personal hygiene and
sanitation.

The Task Force “Dispute Resolution”
document does not define “adequate
rest,” nor does it specify the conditions
at a lodging facility that would prevent
an employee from obtaining adequate
rest. Employees covered by HOS laws or
regulations would be required to receive
the amount of off-duty time provided
under the relevant laws or regulations.
For other employees, rest requirements
may depend on the situation, or may be
provided by a collective bargaining
agreement or other mechanism.
However, the Task Force “Dispute
Resolution” document suggests that if
an issue arises at a lodging facility that
interferes with an employee’s ability to
obtain rest, the employee should receive
the amount of rest he or she would have
had if the lodging issue had not
occurred. For example, if there are no
towels in the room when an employee
arrives, but the front desk promptly
brings towels upon request, this should
not hinder the employee’s ability to get
adequate rest. On the other hand, if an
employee is provided a room with a
broken bed, and it takes five hours to
locate another room or bed, the railroad
may need to adjust the time an
employee is required to return to duty
so the employee can obtain adequate
rest.

Lastly, as part of its discussions, the
Task Force identified circumstances
when employees may have to work
under excessive fatigue conditions. In
these instances, when, despite best
efforts, employees must work under
conditions identified as having an
excessive risk for fatigue, the Task Force
discussed that the specific risks and
hazards associated with operations
under excessive fatigue should be
identified. Once identified, an excessive
fatigue protocol can be implemented for
employees at risk. The Task Force
suggested that railroads may wish to
consider formalizing these protocols
into a Workplace Fatigue Policy. They
also suggested that a fatigue policy may
be an effective way to communicate
how operations will be handled when
employees are working under fatigued
conditions. This policy could be system-
wide or site or craft specific. A fatigue
policy may include information about:
(1) Roles and responsibilities of
employees and supervisors when
working under excessive fatigue
conditions; (2) maximum shift length;
(3) control measures for specific jobs,
tasks, or operations; (4) fatigue self-
assessment checklists; (5) identification
of errors that are more likely to happen
when fatigued and procedures to reduce
the likelihood of these errors; (6)

procedures for managing employees
working under excessive fatigue
conditions; (7) procedures for reporting
potential hazards and risks; and (8)
procedures for when an employee is too
fatigued to continue work (e.g.,
temporary work assignment).

5. Tracking Performance

As required in 49 CFR
270.103(p)(1)(viii) and 49 CFR
271.105(c)(3), FRA proposes that each
railroad must develop a system to track
identified risks and mitigation strategies
within the FRMP. Railroads must
continually monitor all identified risks,
not just risks that are currently being
targeted for mitigation. As a railroad’s
FRMP matures, mitigation strategies are
implemented, and operations change,
risks will also change. A railroad may
find that certain risks have been
essentially eliminated, while others may
have been significantly reduced, and
previously undetected risks may
emerge. As risks develop, the system
must be able to incorporate these newly
identified risks into their processes.

Evaluation of fatigue-related
information might show that some
mitigation strategies do not meet
expectations for effectively reducing
fatigue. It could also show that changes
in schedules, the addition of new
technologies, turnover in the workforce,
added demands for service, and other
operational changes could present new
fatigue hazards or change the risks
associated with hazards already known.
When either of these circumstances
arises, the fatigue risk landscape is
altered, and the railroad should again
use the risk factor analysis processes to
address those changes.

For risks being mitigated, the railroad
should note the date the mitigation
strategy was implemented and track the
progress and success of the mitigation
strategy over time. Risks that are not
mitigated or have not been mitigated to
the extent desired should be evaluated
for changes in mitigation strategies, as
appropriate. Risks that have been
successfully eliminated should be
noted, and new risks that have emerged
should be assessed for probability and
severity and incorporated into the
railroad’s risk assessment catalog.
Existing risks should also be reviewed
for changes in probability and severity.
As a railroad reviews its fatigue-related
risks and risk tolerance, the risks to be
mitigated and the types of mitigation
strategy to be used may change over
time. Evaluation might also show that
some portion of the FRMP is not being
implemented as designed. It could also
identify aspects of the program that,
even though they are working as
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designed, are not effective. In any of
these instances, the evaluation could
lead to program improvements.

Finally, consistent with 49 CFR
271.107, an effective FRMP includes
feedback mechanisms and regular
information updates about the system to
all affected employees to encourage
cooperative participation in the FRMP.

V. Section-by-Section Analysis

FRA proposes to amend 49 CFR part
270 (SSP) by adding a new subpart E,
and to amend 49 CFR part 271 (RRP) by
adding new subpart G. As proposed,
each of these new subparts would be
titled “Fatigue Risk Management
Programs;” substantively identical; and
set forth the requirements for railroads
to develop and implement FRMPs as
part of their SSPs or RRPs. FRA also
proposes to amend: § 270.103(a)(1) to
ensure a railroad’s SSP plan includes
subpart E, by replacing the word
“section” with the word “part”;
§271.101(a) by adding an FRMP to the
list of required elements of an RRP; and
§271.201, to include an FRMP plan as
a required component of an RRP plan.

The new subparts would require each
railroad subject to part 270 or part 271
(covered railroads) to establish and
implement an FRMP that is supported
by an FRA-approved written FRMP
plan, as a component of a railroad’s SSP
or RRP. This proposed rule would also
require covered railroads to review their
FRMP annually, and if necessary, make
FRA-approved updates to their plans.
FRA is proposing this rule in its effort
to improve rail safety continually and to
satisfy the statutory mandate in 49
U.S.C. 20156. FRA seeks comments on
all aspects of the proposed rule.

Sections 270.401 and 271.601—
Definitions

Proposed §§270.401 and 271.601
contain definitions for terms used in
this NPRM. The sections include
proposed definitions for the terms:
Contributing factor, fatigue, fatigue-risk
analysis, FRMP, FRMP plan, and safety-
related railroad employee. The proposed
definitions are intended to clarify the
meaning of important terms used in this
proposed rule and to minimize potential
misinterpretation of the regulations.
FRA is proposing to define
“contributing factor” as a circumstance
or condition that helps cause a result
(i.e., fatigue). Contributing factors do not
necessarily cause fatigue by themselves,
but they can increase the likelihood
fatigue will occur, or can increase the
severity of fatigue when it does occur.
Eliminating or mitigating contributing
factors may not eliminate fatigue and
associated risk, but doing so can

moderate the frequency with which it
occurs, or reduce the severity of fatigue
CONSeqUEnces.

While the RSIA did not define
“fatigue,” FRA is proposing to define
“fatigue” consistent with the DOT
operational definition 40 of the term, as
““a complex state characterized by a lack
of alertness and reduced mental and
physical performance, often
accompanied by drowsiness.”

FRA proposes to define “fatigue risk
analysis” as a risk-based analysis that is
focused on the hazards and risks
associated with fatigue. In 49 CFR
271.103(b), a covered railroad is
required to conduct a risk-based hazard
analysis of its operations that includes:
(1) Identification of hazards; and (2) a
calculation of risk by determining and
analyzing the likelihood and severity of
potential events associated with those
hazards. See also 49 CFR 270.5,
definition of risk based hazard
management. FRA proposes to define
FRMP as fatigue risk management
program, and the FRMP plan is the
documentation that describes the
processes and procedures a railroad
uses to implement its FRMP.

Section 20156(f)(1) requires a railroad
to have a fatigue management plan
designed to reduce the fatigue
experienced by “safety-related
employees.” FRA proposes to define
“‘safety-related railroad employee”
consistent with the definition of the
term in 49 U.S.C. 20102. As proposed,
“‘safety-related railroad employee”
would mean a person: (1) Subject to 49
U.S.C. 21103, 21104, or 21105 or 49 CFR
part 228 subpart F (the hours of service
laws and regulations); (2) involved in
railroad operations, but not subject to
the hours of service laws and
regulations; (3) who inspects, installs,
repairs or maintains track, roadbed,
signal and communication systems, and
electric traction systems including a
roadway or railroad bridge worker; (4)
who is a hazmat employee as defined in
49 U.S.C. 5102(3); (5) who inspects,
repairs, or maintains locomotives,
passenger cars, or freight cars; or (6)
who is the employee of any person who
enters into a contractual relationship
with the railroad either to perform
significant safety-related services on the
railroad’s behalf or to utilize significant
safety-related services provided by the
railroad for railroad operations
purposes, if the person performs one of
the functions identified in paragraphs
(1) through (5).

40 United States Department of Transportation,
Partnering in Saf