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Presidential Documents

Title 3—

The President

Proclamation 10127 of December 16, 2020

Wright Brothers Day, 2020

By the President of the United States of America

A Proclamation

On this day 117 years ago, for a few short seconds over 120 feet of wind-
swept beach in North Carolina, Orville Wright became the first person to
achieve sustained, controlled, powered, and manned flight, forever altering
the course of human history. The flying machine Orville piloted, which
he and his brother Wilbur designed and constructed following years of
research and testing, propelled mankind off the ground and into the skies.
Today, we honor these tenacious and intrepid pioneers who paved the
way for American leadership in aviation.

The story of the Wright Brothers reflects the quintessential American values
of perseverance, courage, and sheer grit. Neither Wilbur nor Orville graduated
high school. Both brothers, however, possessed a fascination with new tech-
nology and mechanics. They taught themselves engineering through their
work in their bicycle shop in Dayton, Ohio. Using a homemade wind tunnel,
they collected data and developed new designs for propellers and wings,
oversaw the creation of a new, specially made engine, and invented an
innovative system for steering manned aircraft, solving problems that had
plagued previous attempts at powered flight. Through trial and error and
hundreds of test flights in gliders and prototypes, the Wright Brothers,
in true American fashion, pushed beyond the boundaries of human discovery
and exploration. Their tireless dedication and unyielding determination tes-
tify to the power of human ingenuity and produced a revolution in transpor-
tation, national defense, and global economic development.

The Wright Brothers’ pursuits also established America’s role as the world’s
foremost aviation leader and set the stage for future generations of American
flight heroes. Just 24 years after the Wright Brothers’ first flight, Charles
Lindbergh became the first person to fly solo nonstop across the Atlantic
Ocean, and 5 years later Amelia Earhart became the first woman to accom-
plish that same feat. Just a few weeks ago, our Nation mourned the loss
of another aviation legend, Brigadier General Chuck Yeager. In a rocket
plane named ‘““Glamorous Glennis” after his beloved wife, Yeager flew at
speeds in excess of 700 miles per hour, breaking the sound barrier for
the first time in human history. This incredible feat occurred a mere 44
years after the Wright Brothers’ first flight achieved a top airspeed of just
34 miles per hour. In 1969, 22 years after Yeager’s flight, Neil Armstrong,
an Ohioan like the Wright Brothers, became the first person to ever set
foot on the lunar surface, thrusting American leadership in flight beyond
the Earth’s atmosphere. And, earlier this year, the National Aeronautics
and Space Administration (NASA) launched a commercially built and oper-
ated spacecraft to the International Space Station from American soil for
the first time. With the same spirit that took the Wright Brothers into
the sky, our brave astronauts are once again redefining the limits of human
knowledge and discovery.

December 17th is forever enshrined as the day the Wright Brothers launched
a new era of American greatness. Today, as we reflect on the immeasurable
influence the Wright Brothers had upon our society and the world, we
resolve to continue breaking barriers, setting new horizons, and building
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[FR Doc. 2020-28263
Filed 12-18-20; 8:45 am]
Billing code 3295-F1-P

a better and brighter future for all. In the years to come, Americans must
continue to press further on the boundaries of sky and space and forge
new frontiers for American success, just as Orville and Wilbur Wright coura-
geously did more than a century ago.

The Congress, by a joint resolution approved December 17, 1963, as amended
(77 Stat. 402; 36 U.S.C. 143), has designated December 17 of each year
as ‘“Wright Brothers Day” and has authorized and requested the President
to issue annually a proclamation inviting the people of the United States
to observe that day with appropriate ceremonies and activities.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, do hereby proclaim December 17, 2020, as Wright Brothers
Day.

IN WITNESS WHEREQF, I have hereunto set my hand this sixteenth day
of December, in the year of our Lord two thousand twenty, and of the

Independence of the United States of America the two hundred and forty-
fifth.
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Presidential Documents

Space Policy Directive-6 of December 16, 2020

National Strategy for Space Nuclear Power and Propulsion

Memorandum for the Vice President[,] the Secretary of State[,] the Sec-
retary of Defense[,] the Secretary of Commerce[,] the Secretary of
Transportation[,] the Secretary of Energy[,] the Director of the Office of
Management and Budget[,] the Assistant to the President for National Se-
curity Affairs[,] the Administrator of the National Aeronautics and Space
Administration[,] the Chairman of the Nuclear Regulatory Commission],
and] the Director of the Office of Science and Technology Policy

Section 1. Policy. The ability to use space nuclear power and propulsion
(SNPP) systems safely, securely, and sustainably is vital to maintaining
and advancing United States dominance and strategic leadership in space.
SNPP systems include radioisotope power systems (RPSs) and fission reactors
used for power or propulsion in spacecraft, rovers, and other surface ele-
ments. SNPP systems can allow operation of such elements in environments
in which solar and chemical power are inadequate. They can produce more
power at lower mass and volume compared to other energy sources, thereby
enabling persistent presence and operations. SNPP systems also can shorten
transit times for crewed and robotic spacecraft, thereby reducing radiation
exposure in harsh space environments.

National Security Presidential Memorandum—-20 (NSPM-20) of August 20,
2019 (Launch of Spacecraft Containing Space Nuclear Systems), updated
the process for launches of spacecraft containing space nuclear systems.
It established it as the policy of the United States to ‘“develop and use
space nuclear systems when such systems safely enable or enhance space
exploration or operational capabilities.”

Cooperation with commercial and international partners is critical to achiev-
ing America’s objectives for space exploration. Presidential Policy Directive
4 of June 28, 2010 (National Space Policy), as amended by the Presidential
Memorandum of December 11, 2017 (Reinvigorating America’s Human Space
Exploration Program), established it as the policy of the United States to
“[llead an innovative and sustainable program of exploration with commer-
cial and international partners to enable human expansion across the solar
system and to bring back to Earth new knowledge and opportunities.”

This memorandum establishes a national strategy to ensure the development
and use of SNPP systems when appropriate to enable and achieve the
scientific, exploration, national security, and commercial objectives of the
United States. In the context of this strategy only, the term ‘“development”
includes the full development process from design through testing and pro-
duction, and the term ‘“use” includes launch, operation, and disposition.
This memorandum outlines high-level policy goals and a supporting roadmap
that will advance the ability of the United States to use SNPP systems
safely, securely, and sustainably. The execution of this strategy will be
subject to relevant budgetary and regulatory processes and to the availability
of appropriations.

Sec. 2. Goals. The United States will pursue goals for SNPP development
and use that are both mission-enabling and ambitious in their substance
and their timeline. These goals will enable a range of existing and future
space missions, with the aim of accelerating achievement of key milestones,
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including in-space demonstration and use of new SNPP capabilities. This
memorandum establishes the following such goals for the Nation:

(a) Develop uranium fuel processing capabilities that enable production
of fuel that is suitable to lunar and planetary surface and in-space power,
nuclear electric propulsion (NEP), and nuclear thermal propulsion (NTP)
applications, as needed. These capabilities should support the ability to
produce different uranium fuel forms to meet the nearest-term mission needs
and, to the extent feasible, should maximize commonality—meaning use
of the same or similar materials, processes, designs, or infrastructure—across
these fuel forms. To maximize private-sector engagement and cost savings,
these capabilities should be developed to enable a range of terrestrial as
well as space applications, including future commercial applications;

(b) Demonstrate a fission power system on the surface of the Moon that
is scalable to a power range of 40 kilowatt-electric (kWe) and higher to
support a sustained lunar presence and exploration of Mars. To the extent
feasible, this power system should align with mission needs for, and potential
future government and commercial applications of, in-space power, NEP,
and terrestrial nuclear power;

(c) Establish the technical foundations and capabilities—including through
identification and resolution of the key technical challenges—that will enable
options for NTP to meet future Department of Defense (DoD) and National
Aeronautics and Space Administration (NASA) mission requirements; and

(d) Develop advanced RPS capabilities that provide higher fuel efficiency,

higher specific energy, and longer operational lifetime than existing RPS
capabilities, thus enabling survivable surface elements to support robotic
and human exploration of the Moon and Mars and extending robotic explo-
ration of the solar system.
Sec. 3. Principles. The United States will adhere to principles of safety,
security, and sustainability in its development and use of SNPP systems,
in accordance with all applicable Federal laws and consistent with inter-
national obligations and commitments.

(a) Safety. All executive departments and agencies (agencies) involved
in the development and use of SNPP systems shall take appropriate measures
to ensure, within their respective roles and responsibilities, the safe develop-
ment, testing, launch, operation, and disposition of SNPP systems. For United
States Government SNPP programs, the sponsoring agency holds primary
responsibility for safety. For programs involving multiple agencies, the terms
of cooperation shall designate a lead agency with primary responsibility
for safety in each stage of development and use.

(i) Ground development. Activities associated with ground development,

including ground testing, of SNPP systems shall be conducted in accord-

ance with applicable Federal, State, and local laws and existing authorities
of regulatory agencies.

(i) Launch. NSPM-20 established safety guidelines and safety analysis
and review processes for Federal Government launches of spacecraft con-
taining space nuclear systems, including SNPP systems, and for launches
for which the Department of Transportation has statutory authority to
license as commercial space launch activities (commercial launches). These
guidelines and processes address launch and any subsequent stages during
which accidents may result in radiological effects on the public or the
environment—for instance, in an unplanned reentry from Earth orbit or
during an Earth flyby. Launch activities shall be conducted in accordance
with these guidelines and processes.

(iii) Operation and disposition. The operation and disposition of SNPP
systems shall be planned and conducted in a manner that protect human
and environmental safety and national security assets. Fission reactor SNPP
systems may be operated on interplanetary missions, in sufficiently high
orbits, and in low-Earth orbits if they are stored in sufficiently high
orbits after the operational part of their mission. In this context, a suffi-
ciently high orbit is one in which the orbital lifetime of the spacecraft
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is long enough for the fission products to decay to a level of radioactivity
comparable to that of uranium-235 by the time it reenters the Earth’s
atmosphere, and the risks to existing and future space missions and of
collision with objects in space are minimized. Spacecraft operating fission
reactors in low-Earth orbits shall incorporate a highly reliable operational
system to ensure effective and controlled disposition of the reactor.

(b) Security. All agencies involved in the development and use of SNPP
systems shall take appropriate measures to protect nuclear and radiological
materials and sensitive information, consistent with sound nuclear non-
proliferation principles. For United States Government SNPP programs, the
sponsoring agency holds primary responsibility for security. For programs
involving multiple agencies, the terms of cooperation shall designate a lead
agency with primary responsibility for security in each stage of development
and use. The use of highly enriched uranium (HEU) in SNPP systems should
be limited to applications for which the mission would not be viable with
other nuclear fuels or non-nuclear power sources. Before selecting HEU
or, for fission reactor systems, any nuclear fuel other than low-enriched
uranium (LEU), for any given SNPP design or mission, the sponsoring agency
shall conduct a thorough technical review to assess the viability of alternative
nuclear fuels. The sponsoring agency shall provide to the respective staffs
of the National Security Council, the National Space Council, the Office
of Science and Technology Policy, and the Office of Management and Budget
a briefing that provides justification for why the use of HEU or other non-
LEU fuel is required, and any steps the agency has taken to address nuclear
safety, security, and proliferation-related risks. The Director of the Office
of Science and Technology Policy shall ensure, through the National Science
and Technology Council, that other relevant agencies are invited to partici-
pate in these briefings.

(c) Sustainability. All agencies involved in the development and use of
SNPP systems shall take appropriate measures to conduct these activities
in a manner that is suitable for the long-term sustainment of United States
space capabilities and leadership in SNPP.

(i) Coordination and Collaboration. To maximize efficiency and return
on taxpayer investment, the heads of relevant agencies shall seek and
pursue opportunities to coordinate among existing and future SNPP devel-
opment and use programs. Connecting current efforts with likely future
applications will help ensure that such programs can contribute to long-
term United States SNPP capabilities and leadership. Agencies also shall
seek opportunities to partner with the private sector, including academic
institutions, in order to facilitate contributions to United States SNPP
capabilities and leadership. To help identify opportunities for collabora-
tion, the heads of relevant agencies should conduct regular technical ex-
changes among SNPP programs, to the extent that such exchanges are
consistent with the principle of security and comply with applicable Fed-
eral, State, and local laws. Agencies shall coordinate with the Department
of State when seeking opportunities for international partnerships.

(ii) Commonality. The heads of relevant agencies shall seek to identify
and use opportunities for commonality among SNPP systems, and between
SNPP and terrestrial nuclear systems, whenever doing so could advance
program and policy objectives without unduly inhibiting innovation or
market development, or hampering system suitability to specific mission
applications. For example, opportunities for commonality may exist in
goals (e.g., demonstration timeline), reactor design, nuclear fuels (e.g.,
fuel type and form, and enrichment level), supplementary systems (e.g.,
power conversion, moderator, reflector, shielding, and system vessel),
methods (e.g., additive manufacturing of fuel or reactor elements), and
infrastructure (e.g., fuel supply, testing facilities, launch facilities, and
workforce).

(iii) Cost-effectiveness. The heads of relevant agencies should pursue SNPP
development and use solutions that are cost-effective while also consistent
with the principles of safety and security. For any program or system,
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the heads of such agencies should seek to identify the combination of
in-space and ground-based testing and certification that will best qualify
the system for a given mission while ensuring public safety.
Sec. 4. Roles and Responsibilities. (a) The Vice President, on behalf of
the President and acting through the National Space Council, shall coordinate
United States policy related to use of SNPP systems.
(b) The Secretary of State shall, under the direction of the President,
coordinate United States activities related to international obligations and
commitments and international cooperation involving SNPP.

(c) The Secretary of Defense shall conduct and support activities associated
with development and use of SNPP systems to enable and achieve United
States national security objectives. When appropriate, the Secretary of De-
fense shall facilitate private-sector engagement in DoD SNPP activities.

(d) The Secretary of Commerce shall promote responsible United States
commercial SNPP investment, innovation, and use, and shall, when con-
sistent with the authorities of the Secretary, ensure the publication of clear,
flexible, performance-based rules that are applicable to use of SNPP and
are easily navigated. Under the direction of the Secretary of Commerce,
the Department of Commerce (DOC) shall ascertain and communicate the
views of private-sector partners and potential private-sector partners to rel-
evant agency partners in order to facilitate public-private collaboration in
SNPP development and use.

(e) The Secretary of Transportation’s statutory authority includes licensing
commercial launches and reentries, including vehicles containing SNPP sys-
tems. Within this capacity, the Secretary of Transportation shall, when appro-
priate, facilitate private-sector engagement in the launch or reentry aspect
of SNPP development and use activities, in support of United States science,
exploration, national security, and commercial objectives. To help ensure
the launch safety of an SNPP payload, and consistent with 51 U.S.C. 50904,
a payload review may be conducted as part of a license application review
or may be requested by a payload owner or operator in advance of or
apart from a license application.

(f) The Secretary of Energy shall, in coordination with sponsoring agencies
and other agencies, as appropriate, support development and use of SNPP
systems to enable and achieve United States scientific, exploration, and
national security objectives. When appropriate, the Secretary of Energy shall
work with sponsoring agencies and DOC to facilitate United States private-
sector engagement in Department of Energy (DOE) SNPP activities. Under
the direction of the Secretary of Energy and consistent with the authorities
granted to DOE, including authorities under the Atomic Energy Act of 1954
(AEA), as amended, 42 U.S.C. 2011, et seq., DOE may authorize ground-
based SNPP development activities, including DOE activities conducted in
coordination with sponsoring agencies and private-sector entities. As directed
in NSPM-20, the Secretary of Energy shall maintain, on a full-cost recovery
basis, the capability and infrastructure to develop, furnish, and conduct
safety analyses for space nuclear systems for use in United States Government
space systems.

(g) The Administrator of NASA shall conduct and support activities associ-
ated with development and use of SNPP systems to enable and achieve
United States space science and exploration objectives. The Administrator
of NASA shall establish the performance requirements for SNPP capabilities
necessary to achieve those objectives. When appropriate, the Administrator
of NASA shall facilitate private-sector engagement in NASA SNPP activities,
and shall coordinate with the Secretary of Commerce and, as appropriate,
the Secretary of State and the Secretary of Energy, to help facilitate private-
sector SNPP activities.

(h) The Nuclear Regulatory Commission (NRC) has statutory authority
under the AEA for licensing and regulatory safety and security oversight
of commercial nuclear activities taking place within the United States. The
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NRC should, as appropriate and particularly in circumstances within NRC
authority where DOE regulatory authorities cannot be applied, enable private-
sector engagement in SNPP development and use activities in support of
United States science, exploration, national security, and commercial objec-
tives.

(i) The Director of the Office and Science and Technology Policy shall
coordinate United States policy related to research and development of
SNPP systems.

Sec. 5. Roadmap. The United States will pursue a coordinated roadmap
for federally-supported SNPP activities to achieve the goals and uphold
the principles established in this memorandum. This roadmap comprises
the following elements, which the relevant agencies should pursue consistent
with the following objective timeline, subject to relevant budgetary and
regulatory processes and to the availability of appropriations:

(a) By the mid-2020s, develop uranium fuel processing capabilities that
enable production of fuel that is suitable for lunar and planetary surface
and in-space power, NEP, and NTP applications, as needed.

(i) Identify relevant mission needs. DoD and NASA should provide to
DOE any mission needs (e.g., power density, environment, and timelines)
relevant to the identification of fuels suitable for planetary surface and
in-space power, NEP, and NTP applications.

(ii) Identify candidate fuel or fuels. DoD and NASA, in cooperation with
DOE and private-sector partners, as appropriate, should identify candidate
fuel or fuels to meet the identified mission requirements. This review
and assessment should account for current and expected United States
capabilities to produce and qualify for use candidate fuels, and for potential
commonality of fuels or fuel variants across multiple planetary surface
and in-space power, in-space propulsion, and terrestrial applications.

(iii) Qualify at least one candidate fuel. DoD and NASA, in cooperation
with DOE and private-sector partners, as appropriate, should qualify a
fuel or fuels for demonstrations of a planetary surface power reactor and
an in-space propulsion system. While seeking opportunities to use private-
sector-partner capabilities, agencies should ensure that the Federal Govern-
ment retains an ability for screening and qualification of candidate fuels.

(iv) Supply fuel for demonstrations. DOE, in cooperation with NASA
and DoD, and with private-sector partners, as appropriate, should identify
feedstock and uranium that can be made available for planetary surface
power and in-space propulsion demonstrations. DOE shall ensure that
any provision of nuclear material for SNPP will not disrupt enriched
uranium supplies for the United States nuclear weapons program and
the naval propulsion program, and that SNPP needs are included among
broader considerations of nuclear fuel supply provisioning and manage-
ment.

(b) By the mid- to late-2020s, demonstrate a fission power system on
the surface of the Moon that is scalable to a power range of 40 kWe
and higher to support sustained lunar presence and exploration of Mars.

(i) Initiate a surface power project. NASA should initiate a fission surface
power project for lunar surface demonstration by 2027, with scalability
to Mars exploration. NASA should consult with DoD and other agencies,
and with the private sector, as appropriate, when developing project re-
quirements.

(ii) Conduct technology and requirements assessment. NASA, in coordina-
tion with DoD and other agencies, and with private-sector partners, as
appropriate, should evaluate technology options for a surface power system
including reactor designs, power conversion, shielding, and thermal man-
agement. NASA should work with other agencies, and private-sector part-
ners, as appropriate, to evaluate opportunities for commonality among
other SNPP needs, including in-space power and terrestrial power needs,
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possible NEP technology needs, and reactor demonstrations planned by
NASA, other agencies, or the private sector.

(iii) Engage the private sector. DOE and NASA should determine a mecha-
nism or mechanisms for engaging with the private sector to meet NASA’s
SNPP surface power needs in an effective manner consistent with the
guiding principles set forth in this memorandum. In evaluating mecha-
nisms, DOE and NASA should consider the possibility of NASA issuing
a request for proposal for the development and construction of the surface
power reactor system or demonstration.

(iv) System development. NASA should work with DOE, and with other
agencies and private-sector partners, as appropriate, to develop the lunar
surface power demonstration project.

(v) Conduct demonstration mission. NASA, in coordination with other
agencies and with private-sector partners, as appropriate, should launch
and conduct the lunar surface power demonstration project.

(c) By the late-2020s, establish the technical foundations and capabilities—
including through identification and resolution of the key technical chal-
lenges—that will enable NTP options to meet future DoD and NASA mission
needs.

(i) Conduct requirements assessment. DoD and NASA, in cooperation with
DOE, and with other agencies and private-sector partners, as appropriate,
should assess the ability of NTP capabilities to enable and advance existing
and potential future DoD and NASA mission requirements.

(ii) Conduct technology assessment. DoD and NASA, in cooperation with
DOE, and with other agencies and private-sector partners, as appropriate,
should evaluate technology options and associated key technical challenges
for an NTP system, including reactor designs, power conversion, and
thermal management. DoD and NASA should work with their partners
to evaluate and use opportunities for commonality with other SNPP needs,
terrestrial power needs, and reactor demonstration projects planned by
agencies and the private sector.

(iii) Technology development. DoD, in coordination with DOE and other
agencies, and with private-sector partners, as appropriate, should develop
reactor and propulsion system technologies that will resolve the key tech-
nical challenges in areas such as reactor design and production, propulsion
system and spacecraft design, and SNPP system integration.

(d) By 2030, develop advanced RPS capabilities that provide higher fuel
efficiency, higher specific energy, and longer operational lifetime than exist-
ing RPS capabilities, thus enabling survivable surface elements to support
robotic and human exploration of the Moon and Mars and extending robotic
exploration of the solar system.

(i) Maintain RPS capability. Mission sponsoring agencies should assess
their needs for radioisotope heat source material to meet emerging mission
requirements, and should work with DOE to jointly identify the means
to produce or acquire the necessary material on a timeline that meets
mission requirements.

(ii) Engage the private sector. NASA, in coordination with DOE and DOC,
should conduct an assessment of opportunities for engaging the private
sector to meet RPS needs in an effective manner consistent with the
guiding principles established in this memorandum.

(iii) Conduct technology and requirements assessment. NASA, in coordina-
tion with DOE and DoD, and with other agencies and private-sector part-
ners, as appropriate, should assess requirements for next-generation RPS
systems and evaluate technology options for meeting those requirements.

(iv) System development. DOE, in coordination with NASA and DoD,
and with other agencies and private-sector partners, as appropriate, should
develop one or more next-generation RPS system or systems to meet
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[FR Doc. 2020-28272
Filed 12-18-20; 8:45 am]
Billing code 6450-01-P

the goals of higher fuel efficiency, higher specific energy, and longer
operational lifetime for the required range of power.
Sec. 6. Implementation. The Vice President, through the National Space
Council, shall coordinate implementation of this memorandum.

Sec. 7. General Provisions. (a) Nothing in this memorandum shall be con-
strued to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This memorandum shall be implemented consistent with applicable
law and subject to the availability of appropriations.

(c) This memorandum is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

(d) The Secretary of Energy is authorized and directed to publish this
memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, December 16, 2020
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FARM CREDIT ADMINISTRATION

12 CFR Part 614
RIN 3052-AC92
Amortization Limits

AGENCY: Farm Credit Administration.
ACTION: Notification of effective date.

SUMMARY: The Farm Credit
Administration (FCA or we) is repealing
the regulatory requirement that
production credit associations (PCAs)
amortize their loans in 15 years or less,
while requiring Farm Credit System
(FCS or System) associations to address
amortization through their credit
underwriting standards and internal
controls. In accordance with the law,
the effective date of the rule is no earlier
than 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session.

DATES: The regulation amending 12 CFR
part 614 published on September 28,
2020 (85 FR 60691) is effective on
November 19, 2020.

FOR FURTHER INFORMATION CONTACT:

Technical information: Lori
Markowitz, Senior Policy Analyst,
Office of Regulatory Policy, (703) 883—
4487, TTY (703) 883—4056, markowitzl@
feca.gov.

Legal information: Richard A. Katz,
Senior Counsel, Office of General
Counsel, (703) 883-4020, TTY (703)
883-4056, katzr@fca.gov.

SUPPLEMENTARY INFORMATION: On
September 28, 2020, FCA issued a final
rule to repeal regulatory provisions that
impose amortization limits on PCA
loans; and require associations that
amortize loans over a period of time that
is longer than the term to maturity to
address loan amortization in their credit
underwriting standards and internal
controls.

In accordance with 12 U.S.C.
2252(c)(1), the effective date of the rule
is no earlier than 30 days from the date

of publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the
records of the sessions of Congress, the
effective date of the regulations is
November 19, 2020.

Dated: November 30, 2020.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2020-26619 Filed 12-18-20; 8:45 am]
BILLING CODE 6705-01-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1282
RIN 2590-AB04

2021 Enterprise Housing Goals
AGENCY: Federal Housing Finance
Agency.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Agency (FHFA) is issuing a final rule on
the 2021 housing goals for Fannie Mae
and Freddie Mac (the Enterprises). The
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (the
Safety and Soundness Act) requires
FHFA to establish annual housing goals
for mortgages purchased by the
Enterprises. The housing goals include
separate categories for single-family and
multifamily mortgages on housing that
is affordable to low-income and very
low-income families, among other
categories. The final rule establishes
benchmark levels for each of the
housing goals for 2021.

DATES: The final rule is effective on
February 19, 2021.

FOR FURTHER INFORMATION CONTACT: Ted
Wartell, Associate Director, Office of
Housing & Community Investment,
Division of Housing Mission and Goals,
at (202) 649-3157, Ted. Wartell@
fhfa.gov; Padmasini Raman, Supervisory
Policy Analyst, Office of Housing &
Community Investment, Division of
Housing Mission and Goals, at (202)
649-3633, Padmasini.Raman@fhfa.gov;
or Kevin Sheehan, Associate General
Counsel, Office of General Counsel,
(202) 649-3086, Kevin.Sheehan@
fhfa.gov. These are not toll-free
numbers. The mailing address is:
Federal Housing Finance Agency, 400
Seventh Street SW, Washington, DC
20219. The telephone number for the

Telecommunications Device for the Deaf
is (800) 877—8339.

SUPPLEMENTARY INFORMATION:
I. Background

Uncertainty over public health and
over the economic impacts of the
COVID-19 pandemic has caused
significant disruption in both the single-
family and multifamily housing markets
since March 2020. Due to the severe
nature of the COVID-19 pandemic and
associated economic uncertainty, FHFA
is establishing benchmark levels for the
Enterprise single-family and
multifamily housing goals for calendar
year 2021 only. FHFA expects to
conduct a new round of notice and
comment rulemaking in 2021 to
establish benchmark levels for 2022 and
beyond. FHFA expects that more data
will become available on the economic
impacts of the COVID-19 pandemic and
that the additional data will allow
FHFA to update the economic model
that has been a significant factor in
setting the single-family benchmark
levels. As in past housing goals
rulemakings, FHFA expects to publish a
paper describing the economic model as
part of the rulemaking process in 2021.

A. Statutory and Regulatory Background
for the Existing Housing Goals

The Safety and Soundness Act
requires FHFA to establish several
annual housing goals for both single-
family and multifamily mortgages
purchased by Fannie Mae and Freddie
Mac.! The annual housing goals are one
measure of the extent to which the
Enterprises are meeting their public
purposes, which include “an affirmative
obligation to facilitate the financing of
affordable housing for low- and
moderate-income families in a manner
consistent with their overall public
purposes, while maintaining a strong
financial condition and a reasonable
economic return.” 2

FHFA has established annual housing
goals for Enterprise purchases of single-
family and multifamily mortgages
consistent with the requirements of the
Safety and Soundness Act. The
structure of the housing goals and the
rules for determining how mortgage
purchases are counted or not counted
are set forth in the housing goals

1See 12 U.S.C. 4561(a).
2 See 12 U.S.C. 4501(7).
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regulation.? The current benchmark
levels for the housing goals were
established by a final rule covering
2018-2020. This final rule establishes
benchmark levels for 2021 but does not
make any other changes to the housing
goals regulation.

Single-family goals. The single-family
goals defined under the Safety and
Soundness Act include separate
categories for home purchase mortgages
for low-income families, very low-
income families, and families that reside
in low-income areas.? FHFA has also
established a subgoal within the low-
income areas goal that is limited to
families in low-income census tracts
and moderate-income families in
minority census tracts. Performance on
the single-family home purchase goals is
measured as the percentage of the total
home purchase mortgages purchased by
an Enterprise each year that qualify for
each goal or subgoal. There is also a
separate goal for refinancing mortgages
for low-income families, and
performance on the refinancing goal is
determined in a similar way.

Under the Safety and Soundness Act,
the single-family housing goals are
limited to mortgages on owner-occupied
housing with one to four units total. The
single-family goals cover conventional,
conforming mortgages, defined as
mortgages that are not insured or
guaranteed by the Federal Housing
Administration or another government
agency and with principal balances that
do not exceed the conforming loan
limits for Enterprise mortgages.

Two-part performance evaluation
approach. The performance of the
Enterprises on the single-family housing
goals is evaluated using a two-part
approach, comparing the goal-qualifying
share of each Enterprise’s mortgage
purchases to two separate measures: A
benchmark level and a market level. In
order to meet a single-family housing
goal, the percentage of mortgage
purchases by an Enterprise that meet
each goal must equal or exceed either
the benchmark level or the market level
for that year. The benchmark level is set
prospectively by rulemaking based on
various factors set forth in the Safety

3 See 12 CFR part 1282.

4 See 83 FR 5878 (Feb. 12, 2018).

5The low-income areas housing goal includes: (1)
Families in “low-income census tracts,” defined as
census tracts with median income less than or equal
to 80 percent of area median income; (2) families
with incomes less than or equal to area median
income who reside in minority census tracts
(defined as census tracts with a minority population
of at least 30 percent and a tract median income of
less than 100 percent of area median income); and
(3) families with incomes less than or equal to 100
percent of area median income who reside in
designated disaster areas.

and Soundness Act.® The market level
is determined retrospectively for each
year, based on the actual goal-qualifying
share of the overall market as measured
by the Home Mortgage Disclosure Act
(HMDA) data for that year. The overall
market that FHFA uses for setting the
prospective benchmark level and for
determining the retrospective market
level consists of all single-family owner-
occupied conventional conforming
mortgages that would be eligible for
purchase by either Enterprise. It
includes loans purchased by the
Enterprises, as well as comparable loans
held in a lender’s portfolio. It also
includes any loans that are part of a
private label security (PLS), although
very few such securities have been
issued for conventional conforming
mortgages since 2008.

While both the benchmark level and
the retrospective market level are
designed to measure the current year’s
mortgage originations, the performance
of the Enterprises on the housing goals
includes all Enterprise purchases in that
year, regardless of the year in which the
loan was originated. This includes
providing for housing goals credit when
the Enterprises acquire qualified
seasoned loans.”

Multifamily goals. The multifamily
goals defined under the Safety and
Soundness Act include categories for
mortgages on multifamily properties
(properties with five or more units) with
rental units affordable to low-income
families and mortgages on multifamily
properties with rental units affordable to
very low-income families. FHFA has
also established a small multifamily
low-income subgoal for properties with
5-50 units. The multifamily housing
goals include all Enterprise multifamily
mortgage purchases, regardless of the
purpose of the loan. The multifamily
goals evaluate the performance of the
Enterprises based on numeric targets,
not percentages, for the number of
affordable units in properties backed by
mortgages purchased by an Enterprise.
FHFA has not established a
retrospective market level measure for
the multifamily goals, due in part to a
lack of comprehensive data about the
multifamily market. As a result, FHFA
currently measures Enterprise
multifamily goals performance against
the benchmark levels only.

The Safety and Soundness Act
requires that affordability for rental
units under the multifamily goals be

6See 12 U.S.C. 4562(e).

7 Seasoned mortgage means a mortgage on which
the date of the mortgage note is more than one year
before the Enterprise purchased the mortgage. See
12 CFR 1282.1(b).

determined based on rents that “[do] not
exceed 30 percent of the maximum
income level of such income category,
with appropriate adjustments for unit
size as measured by the number of
bedrooms.” 8 The housing goals
regulation considers the net rent paid by
the renter and, therefore, nets out any
subsidy payments that the renter may
receive, including housing assistance
payments.

B. Adjusting the Housing Goals

If, after publication of a final rule
establishing the housing goals for 2021,
FHFA determines that any of the single-
family or multifamily housing goals
should be adjusted in light of market
conditions, to ensure the safety and
soundness of the Enterprises, or for any
other reason, FHFA will take any steps
that are necessary and appropriate to
adjust that goal consistent with the
statute and regulation. FHFA recognizes
that 2021 may be a year of disrupted
economic activity. While FHFA is
taking this uncertainty into
consideration in setting the benchmark
levels for 2021, FHFA may take other
actions consistent with the Safety and
Soundness Act and the Enterprise
housing goals regulation based on new
information or developments that occur
after publication of this final rule.

For example, under the Safety and
Soundness Act and the Enterprise
housing goals regulation, FHFA may
reduce the benchmark levels in
response to an Enterprise petition for
reduction for any of the single-family or
multifamily housing goals in a
particular year based on a determination
by FHFA that: (1) Market and economic
conditions or the financial condition of
the Enterprise require a reduction; or (2)
efforts to meet the goal or subgoal would
result in the constraint of liquidity,
over-investment in certain market
segments, or other consequences
contrary to the intent of the Safety and
Soundness Act or the purposes of the
Enterprises’ charter acts.?

The Safety and Soundness Act and
the Enterprise housing goals regulation
also take into account the possibility
that achievement of a particular housing
goal may not have been feasible for an
Enterprise. If FHFA determines that a

8 See 12 U.S.C. 4563(c). This affordability
definition is sometimes referred to as the ‘“Brooke
Amendment,” which states that to be affordable at
the 80 percent of area median income level, the
rents must not exceed 30 percent of the renter’s
income which must not exceed 80 percent of the
area median income. See https://www.huduser.gov/
portal/pdredge/pdr_edge_featd_article_092214.html
for a description of the Brooke Amendment and
background on the notion of affordability embedded
in the housing goals.

912 CFR 1282.14(d).
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housing goal was not feasible for an
Enterprise to achieve, then the statute
and regulation provide for no further
enforcement of that housing goal for that
year.10

If FHFA determines that an Enterprise
failed to meet a housing goal and that
achievement of the housing goal was
feasible, then the statute and regulation
provide FHFA with discretion in
determining whether to require the
Enterprise to submit a housing plan
describing the specific actions the
Enterprise will take to improve its
performance.

C. Housing Goals Under
Conservatorship

On September 6, 2008, FHFA placed
each Enterprise into conservatorship.
Although the Enterprises remain in
conservatorships at this time, they
continue to have the mission of
supporting a stable and liquid national
market for residential mortgage
financing. FHFA has continued to
establish annual housing goals for the
Enterprises and to assess their
performance under the housing goals
each year during the conservatorships.

II. Proposed Rule and Comments

FHFA published a proposed rule in
the Federal Register on August 13, 2020
that proposed benchmark levels for each
of the single-family and multifamily
housing goals for 2021.11 The comment
period ended on October 13, 2020.

FHFA received 15 comment letters on
the proposed rule, including four
letters 12 from policy advocacy
organizations, six letters from trade
associations representing lenders, home
builders, credit unions, and other
housing market participants, three
letters from individuals, one letter from
Fannie Mae, and one letter from Freddie
Mac. FHFA has reviewed and
considered all of the comments. Specific
provisions of the proposed rule, and the
comments received on those provisions,
are discussed in the relevant sections of
this final rule. Some topics raised were
applicable to both the single-family and
multifamily goals and are discussed
briefly below. Some comment letters
raised issues that are beyond the limited
scope of this rulemaking, which is
focused solely on establishing new
benchmark levels for 2021. FHFA
recognizes that the issues raised in the
comment letters are important, and
FHFA has provided more information
and explanation in this final rule

1012 CFR 1282.21(a); 12 U.S.C. 4566(b).

11 See 85 FR 49312 (Aug. 13, 2020).

12 Two of the comment letters were joint letters
representing thirteen advocacy organizations.

whenever it is possible to do so. FHFA
is committed to addressing these issues
more thoroughly in the proposed rule
that is planned for next year on
establishing housing goals for 2022 and
beyond, which may include proposed
changes to the Enterprise housing goals
that go beyond setting new benchmark
levels.

Research and data. Three comment
letters from policy advocacy
organizations urged FHFA to conduct
additional analysis on the goal-affected
markets and to make more data
available to the public, including data
on Enterprise mortgage acquisitions and
activities for low-income and minority
borrowers, with real-time data
throughout 2021. Through oversight of
the regulated entities, FHFA collects
and analyzes a significant amount of
data on trends in the housing and
mortgage markets, enabling FHFA to
respond appropriately to market
developments and disseminate
information to improve the public’s
understanding of housing finance
markets. FHFA’s existing data
collection, research, and analysis
capabilities for the housing goals are
supported by the new Division of
Research and Statistics (DRS) within
FHFA. DRS provides economic and
market research, data development, and
statistical analysis to support FHFA’s
oversight, supervision, rulemaking, and
policy development. The division
examines trends and risks in housing
and housing finance markets, advances
modeling capabilities, develops and
maintains data, evaluates policy
impacts, and engages with research
communities outside of FHFA. FHFA
reviews and monitors proprietary data
from the Enterprises throughout the
year, but much of this type of data
cannot be shared publicly until the
following year, in order to avoid
influencing the market or giving a
competitive advantage or disadvantage
to an Enterprise. However, FHFA
produces and releases numerous reports
every year, detailing FHFA'’s activities
as regulator and conservator of Fannie
Mae and Freddie Mac. For example, the
Annual Housing Report, released each
October, includes data on loans made to
low-income and minority borrowers in
the previous year.?3 It is valuable to
understand what types of information
the public finds useful, and FHFA will
continue to reflect on what data the
agency can share publicly and when.

Forbearance. In the proposed rule,
FHFA requested comments on whether
there were any kinds of activities,

13 See https://www.fhfa.gov/AboutUs/Reports/
Pages/Annual-Housing-Report-2020.aspx.

including forbearance, that should
receive housing goals credit. Numerous
comment letters encouraged FHFA and
the Enterprises to take actions to
mitigate foreclosures and support
affordable loan modifications for
homeowners who have been impacted
by the pandemic and recession. The
letters requested additional guidance to
servicers to help inform borrowers of
forbearance options and ensure that
borrowers can access relief. However,
with only one exception, the letters
clearly stated that FHFA should not
consider these efforts when evaluating
whether the Enterprises met the housing
goals. FHFA will continue to work
closely with the Enterprises to provide
assistance to those adversely affected by
the COVID-19 pandemic. FHFA is
continually reviewing forbearance
policies and will institute changes as
appropriate. Updated policies and
guidance can be found on the FHFA
website.1* When determining whether
the Enterprises met the housing goals in
2020, FHFA will continue to evaluate
the Enterprises quantitatively.

Finally, some comment letters raised
issues beyond the scope of this housing
goals rule, and those comments will not
be addressed in this final rule. For
example, some comment letters
referenced the potential impact of the
tight underwriting conditions during the
pandemic as well as the potential
impact of the Enterprise Regulatory
Capital Framework re-proposed rule.
FHFA announced its final rule on the
Enterprise Regulatory Capital
Framework on November 18, 2020.15
Appropriately capitalizing each
Enterprise is critical to ensuring that the
secondary mortgage market supports
access to affordable mortgage credit for
low- and moderate-income borrowers
and minority borrowers during periods
of financial stress, when these
borrowers are potentially most
vulnerable to loss of access to affordable
mortgage credit. FHFA is carefully
monitoring the impact of pandemic-
related market and underwriting
changes on the availability of affordable
homeownership for low-income
households. FHFA will consider these
impacts as it develops its proposed
housing goals rule for 2022 and beyond.

14 See https://www.fhfa.gov/Homeownersbuyer/
MortgageAssistance/Pages/Coronavirus-Assistance-
Information.aspx.

15 See https://www.fhfa.gov/
SupervisionRegulation/Rules/Pages/Enterprise-
Regulatory-Capital-Framework-Final-Rule.aspx.


https://www.fhfa.gov/SupervisionRegulation/Rules/Pages/Enterprise-Regulatory-Capital-Framework-Final-Rule.aspx
https://www.fhfa.gov/SupervisionRegulation/Rules/Pages/Enterprise-Regulatory-Capital-Framework-Final-Rule.aspx
https://www.fhfa.gov/SupervisionRegulation/Rules/Pages/Enterprise-Regulatory-Capital-Framework-Final-Rule.aspx
https://www.fhfa.gov/Homeownersbuyer/MortgageAssistance/Pages/Coronavirus-Assistance-Information.aspx
https://www.fhfa.gov/Homeownersbuyer/MortgageAssistance/Pages/Coronavirus-Assistance-Information.aspx
https://www.fhfa.gov/Homeownersbuyer/MortgageAssistance/Pages/Coronavirus-Assistance-Information.aspx
https://www.fhfa.gov/AboutUs/Reports/Pages/Annual-Housing-Report-2020.aspx
https://www.fhfa.gov/AboutUs/Reports/Pages/Annual-Housing-Report-2020.aspx
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III. Summary of Final Rule

A. Benchmark Levels for the Single-
Family Housing Goals for 2021

The final rule establishes the
benchmark levels for the single-family

housing goals and subgoal for 2021 as
follows:

Goal

Criteria

Current bench-
mark level for
2018-2020

Benchmark level
for 2021

Low-Income Home Purchase Goal

Very Low-Income Home Purchase

Goal.

Low-Income Areas Home Pur-

chase Subgoal.

Low-Income Refinancing Goal

Home purchase mortgages on single-family, owner-occupied prop-
erties with borrowers with incomes no greater than 80 percent of
area median income.

Home purchase mortgages on single-family, owner-occupied prop-
erties with borrowers with incomes no greater than 50 percent of
area median income.

Home purchase mortgages on single-family, owner-occupied prop-
erties with:.

* Borrowers in census tracts with tract median income of no greater
than 80 percent of area median income; or.

e Borrowers with income no greater than 100 percent of area me-
dian income in census tracts where (i) tract income is less than
100 percent of area median income, and (ii) minorities comprise
at least 30 percent of the tract population.

Refinancing mortgages on single-family, owner-occupied properties
with borrowers with incomes no greater than 80 percent of area
median income.

24 percent .........

6 percent ...........

14 percent .........

21 percent .........

24 percent.

6 percent.

14 percent.

21 percent.

The single-family housing goals also
include a Low-Income Areas Home
Purchase Goal that the regulation
defines as the benchmark level for the
Low-Income Areas Home Purchase
Subgoal plus an additional “disaster
areas”’ increment that FHFA determines

each year based on Federal Emergency
Management Agency declarations of
disasters. The final rule does not make
any change to the criteria or process for
setting the additional disaster areas
increment for 2021.

B. Benchmark Levels for the Multifamily
Housing Goals for 2021

The final rule establishes the
benchmark levels for the multifamily
goal and subgoals for 2021 as follows:



Federal Register/Vol. 85, No. 245/Monday, December 21, 2020/Rules and Regulations 82885
Current
Goal Criteri benchmark | Benchmark
oa teria level for level for 2021
2018-2020

Low-Income Units affordable to families with

Goal incomes no greater than 80 percent
of area median income in . .
multifamily rental properties with 315,000 units 315,000 units
mortgages purchased by an
Enterprise

Very Low- Units affordable to families with

Income incomes no greater than 50 percent

Subgoal ofarea median incomein 60,000 units | 60,000 units
multifamily rental properties with
mortgages purchased by an
Enterprise

Low-Income Units affordable to families with

Small incomes no greater than 80 percent

Multifamily of area median income in small 10.000 units | 10.000 units

Subgoal multifamily rental properties (5 to 50 ’ ’
units) with mortgages purchased by
an Enterprise

IV. Single-Family Housing Goals

The final rule establishes the
benchmark levels for the single-family
housing goals for 2021. FHFA
considered the required statutory factors
described below in setting the
benchmark levels for the single-family
housing goals.

The Safety and Soundness Act
requires FHFA to consider the following
seven factors in setting the single-family
housing goals:

1. National housing needs;

2. Economic, housing, and
demographic conditions, including
expected market developments;

3. The performance and effort of the
Enterprises toward achieving the
housing goals in previous years;

4. The ability of the Enterprises to
lead the industry in making mortgage
credit available;

5. Such other reliable mortgage data
as may be available;

6. The size of the purchase money
conventional mortgage market, or
refinance conventional mortgage
market, as applicable, serving each of
the types of families described, relative
to the size of the overall purchase
money mortgage market or the overall
refinance mortgage market, respectively;
and

7. The need to maintain the sound
financial condition of the Enterprises.16
FHFA has considered each of these

seven statutory factors in setting the
benchmark levels for each of the single-
family housing goals and subgoal.

In setting the benchmark levels for the
single-family housing goals and subgoal,
FHFA typically relies on statistical
market models as one important
consideration in evaluating these
statutory factors. The statistical market
models generate a point forecast for
each goal as well as a confidence
interval for the point forecast. FHFA
then considers other statutory factors, as
well as other relevant policy issues, to
select a specific point forecast within
the confidence interval as the
benchmark level. However, due to the
severe nature of the COVID-19
pandemic and the associated
uncertainty going forward, FHFA has
determined that the data used to create
the statistical market models is not
sufficient to reflect economic conditions
for 2021.

Current Economic Conditions

Uncertainty over public health and
the economic impacts of the COVID-19

1612 U.S.C. 4562(e)(2)(B).

pandemic have dealt a severe blow to
the U.S. economy. The sudden drop in
economic activity in March 2020
created widespread disruptions and
resulted in an unprecedented level of
job losses. The unemployment rate
jumped from 3.5 percent in February to
14.7 percent in April.?7 Inflation-
adjusted consumer expenditures, which
account for about two-thirds of gross
domestic product (GDP), declined 7.3
percent in March. On June 8, the
Business Cycle Dating Committee of the
National Bureau of Economic Research
officially declared that the U.S.
economy fell into a recession in

17 The Bureau of Labor Statistics (BLS), which
publishes the unemployment rate and other labor
statistics each month, noted that the April
unemployment rate probably understated the share
of unemployed workers in the labor force because
many workers who should have been classified as
“unemployed on temporary layoff” were most
likely misclassified as “‘employed absent from
work” in the Current Population Survey. A BLS
analysis of the underlying data suggests that, had
that misclassification not occurred, the April
unemployment rate would have been nearly 5
percentage points higher. See Bureau of Labor
Statistics, “Frequently Asked Questions: The
Impact of the Coronavirus (COVID-19) Pandemic
on the Employment Situation for April 2020” (May
8, 2020), https://go.usa.gov/xvM73.
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February, ending one of the longest
economic expansions in history.18

The depth and duration of this
recession and the path to economic
recovery remain uncertain. However,
the unemployment rate steadily
declined from its April peak to 7.9
percent in September 2020 as economic
activity slowly resumed.19 Real GDP
growth further declined from an annual
rate of negative 5.0 percent in the first
quarter of the year to negative 31.4
percent in the second quarter, before
rising at an annual rate of 33.1 percent
in the third quarter.20

According to the most recent estimate
published by the Congressional Budget
Office (CBO),2! the COVID-19
pandemic and associated social
distancing triggered a sharp contraction
in output in the second quarter of 2020,
but the CBO projected that real GDP
would grow rapidly in the second half
of 2020 and the first half of 2021. Strong
GDP growth is projected to continue
thereafter but at a slower pace.

This is in line with the economic
projections at the Federal Open Market
Committee (FOMC) meeting in
September 2020. The real GDP growth
for 2020 was projected to be negative 3.7
percent, an improvement from negative
6.5 percent at the June meeting.22 Real
GDP growth was projected to be 4.0
percent in 2021 as the economy
recovers, and then 2.5-3.0 percent in
the following two years. Other variables
such as the projected unemployment
rate also improved, declining from 9.3
percent in the June projection to 7.6
percent in the September projection.

The implications for the primary and
secondary mortgage markets continue to
unfold as policymakers consider further
responses to the economic disruption
caused by the COVID-19 pandemic.
Congress passed the Coronavirus Aid,
Relief, and Economic Security (CARES)
Act to address some of the most
pressing impacts of the economic
disruption, including extending
unemployment benefits through July.
The availability of credit has contracted
in the mortgage market due to a variety
of factors, including additional down
payment and loan-to-value restrictions

18 See https://www.nber.org/cycles/
june2020.html.

19 See https://www.bls.gov/news.release/
empsit.nr0.htm, accessed on 10/5/2020.

20 See https://www.bea.gov/news/2020/gross-
domestic-product-third-quarter-2020-advance-
estimate, accessed on 11/4/2020.

21 Congressional Budget Office, ““An Update to the
Economic Outlook: 2020-2030,” published on July
2, 2020, accessed on 7/8/2020 at https://
www.cbo.gov/publication/56442.

22 See https://www.federalreserve.gov/
monetarypolicy/files/fomcprojtabl20200916.pdf,
accessed on 10/5/2020.

and generally tightened underwriting
requirements. Nevertheless, mortgage
origination activity for home purchases
has remained robust after its sharp
decline in May 2020 as borrowers have
sought to take advantage of the historic
low interest rates for mortgages.
Forecasts released by the Mortgage
Bankers Association (MBA) in October
indicate that overall home purchases
and refinance mortgage originations
could total $3.18 trillion in 2020, the
most since 2003 ($3.81 trillion).23

FHFA will continue to monitor how
these circumstances impact various
segments of the market, including those
targeted by the housing goals. For
instance, the pandemic and the
resulting economic disruption resulted
in tightening of credit, job losses, and
uncertainty, which may have left some
low-income households unable to
refinance. However, the size of the
impact on the low-income share of
households among all home purchase
and refinance mortgages continues to be
hard to ascertain.

National Housing Trends

At the start of 2020, the American
housing market was in a strong position
overall. After falling for 12 consecutive
years, the U.S. homeownership rate
reached 65.1 percent in 2019, with first-
time homebuyers becoming an
increasingly larger share of the
homebuying market, helping to drive its
overall expansion.2¢ Affordability
challenges for low-income households
remained, however. While interest rates
have remained low since the Great
Recession, home prices have climbed
steadily, with real prices more than 5.0
percent above their 2006 peak by the
middle of 2020, according to the
quarterly, seasonally adjusted,
purchase-only FHFA House Price
Index®. The median home price to
median household income ratio, which
is often used to measure affordability,
declined nationally from a high of 4.7 in
2005 to a low of 3.3 in 2011, then
steadily rose to 4.2 in 2018.25 As of the
second quarter of 2020, the ratio was
estimated to be 4.0, based on data from
Moody’s. FHFA will continue to
monitor this metric throughout 2020.

23 See https://www.mba.org/2020-press-releases/
october/mba-forecast-purchase-originations-to-
increase-85-to-record-154-trillion-in-2021.

247.S. Census Bureau, “Quarterly Residential
Vacancies and Homeownership,”” Fourth Quarter
2019, Release Number: CB20-05, available at
https://www.census.gov/housing/hvs/files/qtr419/
Q419press.pdf.

25Joint Center for Housing Studies of Harvard
University, “The State of the Nation’s Housing
2020,” available at https://www.jchs.harvard.edu/
state-nations-housing-2020.

Recent Market Developments

In response to the COVID-19
pandemic, financial markets and
economic activity endured a severe
dislocation in March, and housing
markets were no exception. Initially, the
combination of social distancing
measures and heightened economic
concerns caused home sales to drop
significantly and homebuilders to pull
back on new housing starts. Single-
family housing starts declined sharply
in March (down 14.9 percent) and April
(down 22.8 percent), but have been
growing since May, indicating a partial
recovery. Starts in September
represented an 8.5 percent increase
compared to August.26 Further, the
seasonally adjusted annual rate of
housing starts in September 2020 was
higher than September 2019.

The full impact of the COVID-19
pandemic and ensuing uneven recovery
on the low-income home purchase
market is still unfolding. While
uncertainty about the extent and
continuation of the recovery remains as
the pandemic endures, the summer
months represented a strong, but likely
uneven rebound. Policy measures such
as the CARES Act have helped mitigate
the disruption. Additionally, the
Federal Reserve’s actions to keep
interest rates low have buoyed the
housing market, and borrowers have
sought to purchase and refinance their
homes to take advantage of the low
interest rate environment. However, it is
not clear whether this represents an
actual increase in mortgage originations
and refinances, or a bringing forward of
the pipeline as would-be borrowers
make intended transactions sooner
rather than later. Some comment letters
noted the uneven impact of the
pandemic on low-income and low-
wealth households. It is likely that the
full extent of the COVID-19 pandemic’s
impact on housing markets will not be
known until well after the virus is
contained. The Enterprises are showing
strong housing goals performance in
2020, although performance has varied
at times throughout the year. The
uneven impact of the pandemic and
recovery will be considered by FHFA
while evaluating the feasibility of the
goals as part of the Enterprise housing
goals performance determination
process for 2020.

Thus, while Enterprise performance
on the housing goals has tended to
exceed the benchmark levels set by
FHFA in recent years, the economic

26J.S. Census Bureau, “Monthly New Residential
Construction,” October 2020, Release Number:
CB20-155, available at https://www.census.gov/
construction/nrc/pdf/newresconst.pdf.
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disruption and uncertainty seen in 2020

support keeping the levels for 2021
unchanged from 2018-2020.

Past Performance of the Enterprises

Table 1 provides the annual

performance of both Enterprises on the
single-family housing goals between

2010 and 2019. The performance of the
Enterprises in 2019 is the most recent
complete year of data and shows that

both Enterprises exceeded the

benchmark levels set by FHFA for each

of the single-family housing goals,
continuing the recent trend of
Enterprise performance above the

benchmark levels for the single-family
housing goals for 2018-2020. While
FHFA has monitored Enterprise
performance in 2020 on a continual
basis, that information is considered
non-public until the calendar year is
complete.

Table 1: Enterprise Single-Family Housing Goals Performance (2010-2019)

Low-Income Home Purchase Goal

2010f 2011| 2012) 2013] 2014] 2015] 2016] 2017] 2018] 2019
Actual Market 27.2) 26.5] 26.6 241 22.8] 23.6] 22.9] 24.3] 25.5] 26.6
Benchmark 27 27 23 23 23 24 24 24 24 24
Fannie Mae Performance 25.1% 25.8%] 25.6] 23.8] 23.5] 23.5* 22.9] 25.5] 28.2] 27.8
Freddie Mac Performance 27.8] 23.3*% 24.4] 21.8*| 21* 22.3*| 23.8] 23.2*] 25.8] 27.4
Very Low-Income Home Purchase Goal

2010f 2011| 2012] 2013] 2014] 2015] 2016 2017] 2018] 2019
Actual Market 8.1 8 7.7 6.3 5.7 5.8 5.4 5.9 6.5 6.6
Benchmark 8 8 7 7 7 6 6 6 6 6
Fannie Mae Performance 7.2%  7.6* 7.3 6* 570 5.6* 5.2*% 5.9 6.7 6.5
Freddie Mac Performance 8.4] 6.6* 7.1 5.5% 4.9% 5.4%* 57 5.7* 6.3 6.8
Low-Income Areas Home Purchase Goal

2010f 2011| 2012] 2013] 2014] 2015] 2016] 2017] 2018] 2019
Actual Market 24 22 23.2) 22.1] 2211 19.8] 19.7] 21.5] 22.6] 22.9
Benchmark 24 24 20 21 18 19 17 18 18 19
Fannie Mae Performance 24.1) 2241 22.3) 21.6) 22.71 20.4 20.2] 2291 25.1] 24.5
Freddie Mac Performance 23.8% 19.2*] 20.6) 20*] 20.1 191 19.9] 20.9] 22.6] 22.9
Low-Income Areas Home Purchase Subgoal

2010f 2011| 2012] 2013] 2014]| 2015] 2016] 2017] 2018] 2019
Actual Market 12.1] 11.4 13.6] 14.2 15 15.2] 15.9] 17.1 18] 18.1
Benchmark 13 13 11 11 11 14 14 14 14 14
Fannie Mae Performance 124 11.6] 13.1 14 15.5] 15.6] 16.2] 18.3] 20.1} 19.5
Freddie Mac Performance 10.8% 9.2*% 11.4 12.3] 13.6] 14.5] 15.6] 16.4] 17.3] 18.0]
Low-Income Refinance Goal

2010f 2011| 2012] 2013] 2014] 2015] 2016] 2017| 2018] 2019
Actual Market 20.2) 21.5] 22.3] 24.3 251 22.5] 19.8] 25.4] 30.7 24
Benchmark 21 21 20] 20] 20 21 21 21 21 21
Fannie Mae Performance 209 23.1] 21.8] 24.3] 26.5] 22.1] 19.5%] 24.8] 31.2] 23.8
Freddie Mac Performance 221 23.4) 22.4 24.1] 26.4] 22.8 211 24.8] 27.3] 22.4

*Numbers marked with asterisks indicate that the Enterprise failed to meet the goal.
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Tables 2 through 5 provide additional
detail on the recent performance of the
Enterprises for each of the single-family
goals and subgoal. The tables show the

number as well as the share of goal-
qualifying loans that the Enterprises
acquired from 2013-2019. In 2018 and
2019, the Enterprises increased the

number of goals-qualifying loans they
acquired at the same time that their
overall single-family mortgage purchase
volume increased.

Table 2: Low-Income Home Purchase Goal

Performance
Year 2013 2014 2015 2016 2017 2018 2019
Actual Market 24.0% 22.8% 23.6% 22.9% 24.3% 25.5% 26.6%
Benchmark 23% 23% 24% 24% 24% 24% 24%
Fannie Mae Performance
Low-Income Home Purchase Mortgages 193,660 177,846 188,891 221,628 263,296 294,559 298,702
Total Home Purchase Mortgages 814,066 | 757,870 | 802,432 966,800 1,032,567 | 1,044,098 | 1,075,032
Low-Income % of Home Purchase Mortgages 23.8% 23.5% 23.5% 22.9% 25.5% 282% 27.8%
Freddie Mac Performance
Low-Income Home Purchase Mortgages 93,425 108,948 | 129,455 153,434 165,555 199,429 235,811
Total Home Purchase Mortgages 429,086 | 519,731 579,340 644,988 713,901 774,394 860,669
Low-Income % of Home Purchase Mortgages 21.8% 21.0% 22.3% 23.8% 23.2% 25.8% 27.4%
Table 3: Very Low-Income Home Purchase Goal

Performance
Year 2013 2014 2015 2016 2017 2018 2019
Actual Market 6.30% 5.70% 5.80% 5.40% 5.90% 6.50% 6.6%
Benchmark 7% 7% 6% 6% 6% 6% 6%
Fannie Mae Performance
Very Low-Income Home Purchase Mortgages 48,810 42,872 45,022 49,932 60,561 69,952 70,214
Total Home Purchase Mortgages 814,066 | 757,870 | 802,432 966,800 1,032,567 | 1,044,098 | 1,075,032
Very Low-Income % of Home Purchase Mortgages 6.0% 5.7% 5.6% 52% 5.9% 6.7% 6.5%
Freddie Mac Performance
Very Low-Income Home Purchase Mortgages 23,705 25,232 31,146 36,837 40,848 48,823 58,136
Total Home Purchase Mortgages 429,086 | 519,731 | 579,340 644,988 713,901 774,394 860,669
Very Low-Income % of Home Purchase Mortgages 5.5% 4.9% 5.4% 5.7% 5.7% 6.3% 6.8%
Table 4: Low-Income Areas Home Purchase Subgoal

B Performance

Year 2013 2014 2015 2016 2017 2018 2019
Actual Market 142% 152% 152% 15.9% 17.1% 18.0% 18.1%
Benchmark 11% 11% 14% 14% 14% 14% 14%
Fannie Mae Performance
Low-Income Area Home Purchase Mortgages 86,430 91,691 99,723 125,956 152,102 167,265 166,709
High-Minority Area Home Purchase Mortgages 27,425 25,650 25,349 30,535 36,942 42,099 42,732
Subgoal-Qualifying Total Home Purchase Mortgages | 113,855 | 117,341 | 125,072 156,491 189,044 209,364 209,441
Total Home Purchase Mortgages 814,066 | 757,870 | 802,432 966,800 1,032,567 | 1,044,098 | 1,075,032
Low-Income Area % of Home Purchase Mortgages 14.0% 15.5% 15.6% 16.2% 18.3% 20.1% 19.5%
Freddie Mac Performance
Low-Income Area Home Purchase Mortgages 40,444 55,987 67,172 80,805 94,961 106,815 123,953
High-Minority Area Home Purchase Mortgages 12,177 14,808 16,601 19,788 22,190 27310 30,770
Subgoal-Qualifying Total Home Purchase Mortgages | 52,621 70,795 83,773 100,593 117,151 134,125 154,723
Total Home Purchase Mortgages 429,086 | 519,731 579,340 644,988 713,901 774,394 860,669
Low-Income Area % of Home Purchase Mortgages 12.3% 13.6% 14.5% 15.6% 16.4% 17.3% 18.0%
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Table 5: Low-Income Refinance Goal

Performance

Year 2013 2014 2015 2016 2017 2018 2019
Actual Market 24.3% 25.0% 22.5% 19.8% 25.4% 30.7% 24.0%
Benchmark 20% 20% 21% 21% 21% 21% 21%
Fannie Mae Performance

Low-Income Refinance Mortgages 531,611 | 222329 | 231,380 248,698 223,768 196,230 | 234,249
Total Refinance Mortgages 2,186,541 | 840,506 | 1,045,258 | 1,274,342 902,123 629,816 985,932
Low-Income % of Refinance Mortgages 24.3% 26.5% 22.1% 19.5% 24.8% 31.2% 23.8%
Freddie Mac Performance

Low-Income Refinance Mortgages 320,962 | 131,921 182,594 174,708 143,475 104,843 159,322
Total Refinance Mortgages 1,331,034 | 514,936 | 800,369 830,888 578,548 384,593 712,376
Low-Income % of Refinance Mortgages 24.1% 25.6% 22.8% 21.0% 24.8% 27.3% 22.4%

Comments on the Proposed Single-
Family Housing Goals

Single-family housing goals
benchmarks. The majority of comment
letters focused on the proposed single-
family housing goals. Most commenters,
including the Enterprises and trade
associations, supported the proposal to
maintain the 2020 levels of the
benchmarks for 2021 due to the
uncertainty caused by the pandemic. A
number of policy advocacy
organizations recommended higher
benchmark levels for the low-income
purchase goal, raising it from 24 percent
to 27 percent. FHFA recognizes that
Enterprise performance in recent years
has generally exceeded the benchmark
levels, but FHFA believes the goals
should not be increased for 2021 in light
of the market disruption and continued
market uncertainty. FHFA will
reevaluate the benchmark levels of all of
the single-family housing goals in
developing the proposed housing goals
rule for 2022 and beyond.

Two comment letters from policy
advocacy organizations also
recommended requiring the Enterprises
to meet both the prospective benchmark
level and the retrospective market level
in order to meet a goal. FHFA
considered this alternative in the 2015—
2017 housing goals rulemaking and
determined that requiring an Enterprise
to meet either of the two measures
continued to be the most appropriate
method for evaluating performance on
the single-family housing goals.2? As
discussed in the 2015-2017 and 2018—
2020 housing goals final rules, FHFA
utilizes the two-part approach to
balance the risks of its two component
tests. The benchmark level enables the
Enterprises to plan ahead to meet a goal,
but it is based on forecasts driven by
prior market conditions that may not

27 See https://www.fhfa.gov/
SupervisionRegulation/Rules/Pages/2015-2017-
Enterprise-Housing-Goals-Final-Rule.aspx.

necessarily reflect current or future
market conditions. The retrospective
market measure helps provide an
important safety valve that reduces the
risk of a housing goal potentially
motivating unsafe or unsound practices
in the event of unpredictable market
conditions.

FHFA market model. Three comment
letters from policy advocacy
organizations expressed interest in
seeing the market model paper that is
typically released with the housing
goals proposed rule, which describes
the FHFA forecast for the single-family
housing goals. The economic model in
the paper typically plays a significant
role in how FHFA arrives at the single-
family benchmark levels. FHFA did not
develop a market model paper for the
proposed rule this year because FHFA is
not relying on the economic model as
the rationale for setting the benchmark
levels as the market disruption caused
by the pandemic is ongoing and is not
yet reflected in the data that is used in
the model. During 2021, FHFA will
develop a proposed housing goals rule
for 2022 and beyond, and plans to
develop and release a market model
paper with that proposed rule.

Temporary adjustment factors. One
comment letter from a policy advocacy
organization recommended that FHFA
consider allowing short-term adjustment
factors and bonus points to support or
expand access where there are gaps in
the market. FHFA is continually
monitoring and adjusting its overall
regulatory approach to addressing
homeownership gaps and access to
credit for underserved families,
including gaps that may be developing
in these markets as a result of the
COVID-19 pandemic. FHFA will
consider additional options to address
these gaps in developing the proposed
rule on housing goals for 2022 and
beyond.

Low-Income Refinance Goal. One
comment letter from a policy advocacy

organization highlighted a concern that
lower-income and lower-wealth
homeowners are not benefitting from
the refinance boom and the historically
low interest rates to save money on their
mortgage payments. The letter
recommended that FHFA and the
Enterprises ensure rate term refinances
are accessible and affordable to lower-
income families. FHFA is closely
monitoring the refinance market overall
and will continue to track Enterprise
data on borrower income for the low-
income refinance goal.

Low-Income Areas Subgoal. Three
comment letters from policy advocacy
organizations expressed interest in
FHFA’s ongoing analysis of the low-
income areas subgoal. The letters voiced
concerns about the potential for
displacement of lower-income residents
and requested that more data be made
public, specifically around borrower
income of goals-qualifying loans. FHFA
notes that annual loan-level data from
the Enterprises and HMDA is available
in the FHFA Annual Housing Report,
which includes information about
borrower income, among other
characteristics. FHFA has continued to
analyze the data from HMDA and the
Enterprises related to this goal and is

roviding relevant data in tables 6
through 8 below.

Under the housing goals regulation,
the Enterprises can meet the low-
income areas home purchase subgoal by
acquiring home purchase mortgages that
are either: (1) Originated for borrowers
located in low-income census tracts
(defined as census tracts with median
income less than or equal to 80 percent
of area median income(AMI)); or (2)
originated for borrowers with incomes
less than or equal to AMI who reside in
minority census tracts (defined as
census tracts with a minority population
of at least 30 percent and a tract median
income of less than 100 percent of


https://www.fhfa.gov/SupervisionRegulation/Rules/Pages/2015-2017-Enterprise-Housing-Goals-Final-Rule.aspx
https://www.fhfa.gov/SupervisionRegulation/Rules/Pages/2015-2017-Enterprise-Housing-Goals-Final-Rule.aspx
https://www.fhfa.gov/SupervisionRegulation/Rules/Pages/2015-2017-Enterprise-Housing-Goals-Final-Rule.aspx
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AMI).28 There are no borrower income
requirements for criterion (1). While
Enterprise mortgage acquisitions could
qualify under either or both criteria, the
share of the Enterprises’ mortgage
acquisitions satisfying criterion (1) has

been consistently higher than the share
of Enterprise mortgage acquisitions
satisfying criterion (2) in recent years.
For example, among the Enterprises’
mortgage acquisitions in 2019, 15.0
percent of mortgages met only criterion

Table 6: Composition of Low-Income Areas Home Purchase Subgoal

(1), 10.2 percent met only criterion (2),
and 6.4 percent met both criteria as can
be seen in table 6 below. All of these
shares have been increasing steadily
since 2010.

Distribution of Borrowers By Census Tract Location: HMDA Home Purchases
@A) ®)
Grand Total LI LI, notHM HMand LI HM,notLI HM
LowIncome  All Low-Income Low-Income Al:eas High Minority Areas High Minority Areas AI! ngh-
Year Area Subgoal Areas that are not High that are also Low- that are not Low- Minority
Minority Areas Income Areas Income Areas Areas
2010 12.1% 9.2% 5.6% 3.6% 2.9% 6.5%
2011 11.4% 8.8% 5.5% 3.3% 2.6% 5.9%
2012 13.5% 10.3% 6.0% 4.3% 3.2% 7.5%
2013 14.1% 10.9% 6.6% 4.3% 3.1% 7.4%
2014 15.0% 12.0% 7.5% 4.6% 3.0% 7.5%
2015 15.1% 12.2% 7.6% 4.6% 2.9% 7.5%
2016 15.9% 12.9% 8.1% 4.8% 2.9% 7.7%
2017 17.0% 14.0% 8.7% 5.3% 3.1% 8.3%
2018 17.9% 14.7% 9.1% 5.5% 3.3% 8.8%
2019 18.1% 14.7% 9.0% 5.7% 3.4% 9.1%
Distribution of Borrowers By Census Tract Location: Enterprise Home Purchases
@A) ®)
Grand Total LI LI, notHM HMand LI HM,notLI HM
LowIncome  All Low-Income Low-Income Al:eas High Minority Areas High Minority Areas AI! ngh-
Year that are not High that are also Low- that are not Low- Minority
Area Subgoal Areas L.
Minority Areas Income Areas Income Areas Areas
2010 11.6% 8.7% 52% 3.5% 2.9% 6.4%
2011 10.7% 8.1% 5.1% 3.1% 2.6% 5.7%
2012 12.6% 9.3% 5.4% 3.9% 3.3% 72%
2013 13.4% 10.2% 6.2% 4.0% 32% 72%
2014 14.7% 11.6% 7.0% 4.5% 32% 7.7%
2015 15.1% 12.1% 7.4% 4.6% 3.0% 7.7%
2016 16.0% 12.8% 7.9% 4.9% 3.1% 8.0%
2017 17.5% 14.1% 8.5% 5.6% 3.4% 9.0%
2018 18.9% 15.1% 8.8% 6.3% 3.8% 10.1%
2019 18.8% 15.0% 8.7% 6.4% 3.8% 10.2%
Source: FHFA's tabulation of Home Mortgage Disclosure Act (HMDA) and Enterprises' data. Conventional conforming single
family owner-occupied Ist lien non-HOEPA originations.

FHFA'’s analysis of HMDA data in
table 7 shows that both the low-income
areas and the high-minority areas have
increasing shares of borrowers with
incomes at or above 100 percent of AMI,
although loans to borrowers with
incomes over 100 percent of AMI do not
qualify for the minority areas
component of the goal. For instance, the
share of loans made to borrowers with

28 See 12 CFR 1281.1 and 1282.12(f).

incomes greater than 100 percent of
AMI and residing in these low-income
census tracts increased from 38.8
percent in 2010 to 44.2 percent in 2016,
after dropping to 36.5 percent in 2012.
This share has been relatively stable
since then, with a 43.3 percent share in
2019. Nonetheless, borrowers with
higher incomes have made up an
increasing share of the mortgage market

in the low-income areas. A similar trend
exists among borrowers residing in high
minority census tracts, with the share of
higher income borrowers increasing
from 42.5 percent in 2010 to 50 percent
in 2016. That share declined to 47.8
percent in 2019 after hovering around
49 percent in 2018 and 2019.
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Table 7: Borrower Income Relative to AMI (HMDA)

Borrowers Residing in Low-Income Census Tracts

2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019
Borrower Income <50% AMI 17.8% | 17.7% | 19.0% | 154% | 14.1% | 14.1% | 12.3% | 13.0% | 12.6% | 12.9%
Borrower Income >50% and<80% AMI 28.0% | 26.6% | 29.3% | 284% | 27.9% | 27.9% | 27.4% | 27.8% | 26.7% | 28.1%
Borrower Income >80% and<100% AMI 143% | 13.9% | 13.9% | 14.7% | 14.9% | 14.9% | 153% | 152% | 14.5% | 14.4%
Borrower Income >100% and<120% AMI 10.1% | 10.0% | 10.0% | 10.8% | 11.3% | 11.3% | 11.8% | 11.6% | 11.0% | 10.9%
Borrower Income >120% AMI 28.7% | 30.5% | 26.5% | 29.3% | 30.9% | 30.8% | 32.4% | 31.4% | 33.6% | 32.4%
Income Missing 1.0% | 14% | 13% | 13% | 09% | 1.0% | 09% | 09% | 1.5% | 1.2%
Total 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100%
Borrowers Residing in High-Minority Census Tracts

2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019
Borrower Income <50% AMI 14.9% | 15.0% | 14.6% | 11.3% | 10.1% | 10.3% | 94% | 9.9% | 9.9% | 10.0%
Borrower Income >50% and<80% AMI 27.1% | 264% | 26.8% | 24.9% | 24.4% | 24.7% | 24.6% | 252% | 24.4% | 26.0%
Borrower Income >80% and<100% AMI 14.6% | 143% | 14.1% | 147% | 14.8% | 149% | 152% | 153% | 14.9% | 15.0%
Borrower Income >100% and<120% AMI 10.9% | 10.6% | 11.0% | 11.7% | 12.0% | 122% | 124% | 12.2% | 11.8% | 11.7%
Borrower Income >120% AMI 31.6% | 32.4% | 32.3% | 36.0% | 37.8% | 37.0% | 37.6% | 36.5% | 37.5% | 36.1%
Income Missing 1.0% | 13% | 13% | 14% | 09% | 1.0% | 08% | 09% | 1.5% | 1.2%
Total 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100%
Definitions:
Low-income census tracts = Census tracts with median income < 80% Area Median Income (AMI)
High-minority census tracts = Census tracts where (i) tract median income < 100% Area Median Income (AMI); and (ii) minorities comprise at
least 30 pecent of the tract population.
Source: FHFA's tabulation of HMDA data.

Table 8 shows this trend among the
Enterprises’ mortgage acquisitions in
these areas until 2016, but the share has
been noticeably declining since then.
For example, the share of loans made to
borrowers with incomes greater than
100 percent of AMI and residing in

these low-income census tracts
increased from 40.7 percent in 2010 to
42.8 percent in 2016. However, that
share has steadily declined since then,
dropping to a low of 37 percent in 2019.
This trend is similar among borrowers
residing in high minority census tracts,

with the share of higher income
borrowers increasing from 45.4 percent
in 2010 to 48.5 percent in 2016, after
dropping to a low of 42.8 percent in
2012. This share has since declined to
42.8 percent in 2019.
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Table 8: Borrower Income Relative to AMI (Enterprise Loans Only)

Borrowers Residing in Low-Income Census Tracts

2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019
Borrower Income < 50% AMI 16.7% | 163% | 182% | 14.5% | 13.4% | 13.4% | 13.1% | 13.9% | 152% | 15.3%
Borrower Income >50% and< 80% AMI 27.7% | 26.3% | 28.6% | 282% | 28.4% | 28.4% | 28.5% | 29.5% | 31.4% | 31.8%
Borrower Income >80% and<100% AMI 14.8% | 14.4% | 14.6% | 153% | 15.5% | 15.6% | 15.6% | 15.7% | 16.0% | 16.0%
Borrower Income >100% and<120% AMI 10.8% | 10.9% | 10.8% | 11.5% | 11.7% | 11.8% | 11.9% | 11.8% | 11.3% | 11.3%
Borrower Income >120% AMI 29.9% | 32.0% | 27.7% | 30.5% | 31.0% | 30.7% | 30.9% | 29.2% | 26.1% | 25.7%
Income Missing 02% | 0.0% | 00% | 0.0% | 0.0% | 00% | 0.0% | 0.0% | 0.0% | 0.0%
Total 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100%
Borrowers Residing in High-Minority Census Tracts

2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019
Borrower Income < 50% AMI 133% | 12.9% | 152% | 11.5% | 10.3% | 10.3% | 10.0% | 10.5% | 11.3% | 11.5%
Borrower Income >50% and<80% AMI 26.1% | 24.9% | 27.0% | 26.1% | 25.7% | 25.5% | 25.8% | 26.9% | 28.5% | 29.1%
Borrower Income >80% and<100% AMI 151% | 14.7% | 14.9% | 15.5% | 15.7% | 159% | 15.7% | 16.0% | 16.6% | 16.6%
Borrower Income >100% and<120% AMI 11.6% | 11.4% | 11.5% | 12.4% | 12.6% | 12.8% | 12.6% | 12.6% | 12.4% | 12.3%
Borrower Income >120% AMI 33.8% | 36.2% | 31.3% | 34.6% | 35.7% | 35.5% | 35.9% | 34.1% | 31.2% | 30.5%
Income Missing 02% | 0.1% | 0.0% | 0.0% | 0.0% | 0.0% | 0.0% | 0.0% | 0.0% | 0.0%
Total 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100%
Definitions:
Low-income census tracts = Census tracts with median income < 80% Area Median Income (AMI)
High-minority census tracts = Census tracts where (i) tract median income < 100% Area Median Income (AMI); and (ii) minorities comprise at
least 30 pecent of the tract population.
Source: FHFA's tabulation of Enterprises' data.

FHFA will continue to monitor this
data and seek further input on the
impact of this subgoal in developing the
proposed rule on housing goals for 2022
and beyond.

Benchmark Levels for the Single-
Family Housing Goals for 2021

The final rule sets the benchmark
levels for each of the single-family
housing goals and the subgoal for 2021
at the same levels that applied for 2018—
2020. Based on the factors described in
detail above and in the proposed rule,
and after consideration of the comments
received in response to the proposed
rule, FHFA believes that extending
these benchmark levels to 2021 will
provide achievable yet challenging
targets for the Enterprises.

V. Multifamily Housing Goals

This final rule also establishes the
benchmark levels for the multifamily
housing goals for 2021. FHFA
considered the following six statutory
factors as required by the Safety and
Soundness Act in setting the benchmark
levels for the multifamily housing goals:

1. National multifamily mortgage
credit needs and the ability of the
Enterprises to provide additional
liquidity and stability for the
multifamily mortgage market;

2. The performance and effort of the
Enterprises in making mortgage credit

available for multifamily housing in
previous years;

3. The size of the multifamily
mortgage market for housing affordable
to low-income and very low-income
families, including the size of the
multifamily markets for housing of a
smaller or limited size;

4. The ability of the Enterprises to
lead the market in making multifamily
mortgage credit available, especially for
multifamily housing affordable to low-
income and very low-income families;

5. The availability of public subsidies;
and

6. The need to maintain the sound
financial condition of the Enterprises.29
FHFA has considered each of these
statutory factors in setting the
benchmark levels for each of the
multifamily housing goals.

The multifamily housing goals are
measured based on the total volume of
affordable multifamily mortgage
purchases rather than on a percentage of
multifamily mortgage purchases.
Another difference between the single-
family and multifamily housing goals is
that there are separate single-family
housing goals for home purchase and
refinancing mortgages, while the
multifamily housing goals include all
Enterprise multifamily mortgage
purchases, regardless of the purpose of
the loan.

2912 U.S.C. 4563(a)(4).

Performance on the multifamily
housing goals is measured solely against
a benchmark level, without any
retrospective market measure. The
absence of a retrospective market
measure for the multifamily housing
goals results, in part, from the lack of
comprehensive data about the
multifamily mortgage market. Unlike
the single-family mortgage market, for
which HMDA data provide a reasonably
comprehensive dataset about single-
family mortgage originations each year,
the multifamily mortgage market
(including the affordable multifamily
mortgage market segment) has no
comparable source of data.

The lack of comprehensive data for
the multifamily mortgage market is even
more acute with respect to the segments
of the market that are targeted to low-
income families, defined as families
with incomes at or below 80 percent of
AM]I, and very low-income families,
defined as families with incomes at or
below 50 percent of AMI. As required
by the Safety and Soundness Act, FHFA
determines affordability of multifamily
units based on a unit’s rent and utility
expenses not exceeding 30 percent of
the area median income standard for
low- and very low-income families.3°

3012 U.S.C. 4563(c).
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Current Economic Conditions, National
Housing Needs, and Recent Market
Developments

The pandemic has impacted the
multifamily affordable housing market
and renters across the country. In
February 2020, the multifamily
originations market appeared as strong
as it had been in 2019. However, by
November 2020, MBA released a
forecast projecting a 21 percent decline
in multifamily originations from $364
billion in 2019 to $288 billion in 2020.
MBA noted that “through the first three
quarters of 2020, multifamily sales
volume was 41 percent lower than a
year earlier, with multifamily
originations down just 17 percent. The
strong level of refinance activity of
multifamily mortgages, particularly into
Fannie Mae, Freddie Mac and FHA
loans, is lifting overall originations
activity from where it might otherwise
be, and is driving differences between
property types and capital sources.” 31
MBA anticipated a partial recovery,
with total multifamily mortgage
originations projected to be $305 billion
in 2021, higher than the projected
volume for 2020 but still well below the
2019 level.

The public subsidies made available
since March, which have helped the
affordable housing sector and low-
income households to some degree, are
temporary and some have expired. The
CARES Act provided supplemental
unemployment benefits to help people
pay their rent, which expired on July 31.
In September, the Center for Disease
Control issued an eviction moratorium,
which ends on December 31, 2020. This
action will help many renters stay in
their homes, but without additional
support for owners of multifamily
buildings, landlords may be in a
difficult financial position. There are
bills under consideration to provide or
extend additional support, but there is
considerable uncertainty over the nature
of this support.

FHFA has taken numerous actions to
support the market and provide relief to
renters since March 2020. For example,
on March 23, FHFA provided
forbearance to Enterprise-backed
multifamily property owners on the
condition that they suspend eviction of
tenants struggling to pay rent due to the
pandemic.32 On June 29, FHFA
announced extended forbearance

31 See https://www.mba.org/2020-press-releases/
november/mba-forecast-commercial/multifamily-
lending-to-fall-34-percent-in-2020.

32 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/FHFA-Moves-to-Provide-Eviction-
Suspension-Relief-for-Renters-in-Multifamily-
Properties.aspx.

agreements for multifamily property
owners with existing forbearance
agreements for up to three months, for
a total forbearance of up to six
months.33 While mortgage payments are
in forbearance, the landlord must
suspend all evictions for renters unable
to pay rent, along with enhanced
protections for renters. On May 4, FHFA
directed the Enterprises to publish
online multifamily property lookup
tools so that tenants can determine if the
multifamily property in which they
reside has an Enterprise-backed
mortgage and falls under the CARES
Act’s 120-day eviction moratorium.34
On August 6, FHFA announced that
multifamily property owners in new
forbearance agreements must inform
tenants in writing about tenant
protections, and that the Enterprises are
improving their online multifamily
property loan look-up tools.35

While the multifamily market has
generally performed well during the
pandemic, the market is characterized
by a number of trends that have
continued for multiple years, including
the continued market focus on the
construction of high-end, luxury
apartments and the steady decline in the
number of low-cost rentals. Nationwide,
there has been a loss of four million
low-cost rental units (rents less than
$800 per month) since 2011.36 There is
a particularly acute shortfall of
affordable units for extremely low-
income renters (earning up to 30 percent
of AMI) that was acknowledged as a
persistent problem even before the
COVID-19 pandemic began. For
instance, as a recent report from the
Department of Housing and Urban
Development notes, it is increasingly
difficult for housing developers and
landlords to provide decent rental
housing at rates that are affordable to
American working families and more
vulnerable households.37 In 2017, only
59 affordable units were available per
100 very low-income renter households,

33 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/FHFA-Provides-Tenant-Protections.aspx.

34 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/FHFA-Announces-Tools-to-Help-Renters-
Find-Out-if-They-are-Protected-from-Eviction.aspx.

35 See https://www.fhfa.gov/Media/PublicAffairs/
Pages/Multifamily-Property-Owners-in-
Forbearance-Now-Required-to-Inform-Tenants-of-
Eviction-Suspension-and-Tenant-Protections.aspx.

36 Joint Center for Housing Studies of Harvard
University, “The State of the Nation’s Housing
2019,” available at https://www.jchs.harvard.edu/
sites/default/files/Harvard_JCHS_State_of_the_
Nations_Housing_2019.pdf.

37U.S. Department of Housing and Urban
Development, “Worst Case Housing Needs: 2019
Report to Congress,” June 19, 2020, accessed on 7/
10/2020 at https://www.huduser.gov/PORTAL/sites/
default/files/pdf/worst-case-housing-needs-
2020.pdf.

and only 40 affordable units were
available per 100 extremely low-income
renter households.38

The full impact on the stock of low-
cost rental units in the wake of the
COVID-19 pandemic and broader
economic downturn is not yet known.
According to a survey in May 2020 of
multifamily construction firms, 53
percent of firms experienced
construction delays due to issues like
permitting or construction
moratoriums.39 In the short-term, the
pandemic might exacerbate the already-
constrained supply as lower housing
mobility rates limit the number of low-
cost options for renters as current
residents stay in place. A study using
the 2018 American Community Survey
data showed demand for low-cost units
was already high while availability was
extremely low.#0 Additional tightening
at the low end of the market could pose
significant affordability challenges to
low- and middle-income renters.

Further, renters living in single-family
homes and smaller multifamily
buildings, along with the owners of
those properties, are more likely to be
negatively affected by the pandemic
economic downturn. According to one
study, over half of renters with at-risk
wages due to the pandemic live in
single-family rental housing with 1-4
units.41 The same study estimates that
nearly 20 percent of renters in small
multifamily properties (5 to 50 units)
may have difficulty paying full rent if
at-risk wages are lost, compared to 12
percent of renters living in larger
multifamily properties. This could, in
turn, make it difficult for the owners of
those properties, who are more likely to
be small, individual investors, to remain
financially stable through the
pandemic.42

38 A unit is considered affordable if gross rent
(rent and utilities) does not exceed 30 percent of
renter income, for purposes of the HUD report.

39 National Multifamily Housing Council, 2020
NMHC Construction Survey, available at https://
www.nmhc.org/research-insight/2020-nmhc-
construction-survey/2020-nmhc-construction-
survey-round-3/.

40Joint Center for Housing Studies of Harvard
University, “The Continuing Decline of Low-Cost
Rentals,” May 11, 2020, accessed on 6/30/2020 at
https://www.jchs.harvard.edu/blog/the-continuing-
decline-of-low-cost-rentals/.

41“At-risk wages” are wages associated with “At
Risk Jobs,” which are defined as those in services,
retail, recreation, transportation and travel, and oil
extraction. Joint Center for Housing Studies of
Harvard University, “Pandemic Will Worsen
Housing Affordability for Service, Retail, and
Transportation Workers,”” March 30, 2020, accessed
on 6/30/2020 at https://www.jchs.harvard.edu/blog/
pandemic-will-worsen-housing-affordability-for-
service-retail-and-transportation-workers/.

42Joint Center for Housing Studies of Harvard
University, “COVID-19 Rent Shortfalls in Small
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Conservatorship Scorecard Caps

Enterprise performance on the
multifamily housing goals is heavily
influenced by the caps on total
multifamily business that FHFA has
established as conservator of the
Enterprises. The multifamily volume
caps are intended to focus on FHFA’s
other conservatorship goal: Maintaining
the presence of the Enterprises as a
backstop for the multifamily finance
market while not impeding the
participation of private capital. The
multifamily volume caps reflect the
share of the multifamily origination
market that FHFA has determined to be
an appropriate market share for the

Enterprises. The multifamily volume
caps are intended to prevent the
Enterprises from crowding out capital
sources and restrain the rapid growth of
the Enterprises’ multifamily businesses
that started in 2011.

While the conservatorship scorecard
caps, including the target level for
mission-driven loans, play a significant
role in determining the multifamily
purchase volume and affordable share
for the Enterprise multifamily
businesses, the multifamily housing
goals target specific segments as
required by the Safety and Soundness
Act. FHFA will continue to ensure that
the conservatorship scorecard caps and
target levels for mission-driven loans for

Table 9: Low-Income Multifamily Goal

2021 are aligned with the 2021
Enterprise housing goals.

Past Performance on the Multifamily
Low-Income Housing Goal

The multifamily low-income housing
goal is based on the total number of
rental units in multifamily properties
financed by mortgages purchased by the
Enterprises that are affordable to low-
income families, defined as families
with incomes less than or equal to 80
percent of the area median income.
Since 2016, each Enterprise has
performed significantly above the
benchmark level for the multifamily
low-income housing goal each year.

Performance

Year 2012 2013 2014 2015 2016 2017 2018 2019

Fannie Mae Benchmark 285,000 265,000 250,000 300,000 300,000 300,000 315,000 315,000
Freddie Mac Benchmark 225,000 215,000 200,000 300,000 300,000 300,000 315,000 315,000
Fannie Mae Performance

Low-Income Multifamily Units 375,924 326,597 262,050 307,510 352,368 401,145 421,813 385,763
Total Multifamily Units 501,256 430,751 372,072 468,798 552,785 630,868 628,230 596,137
Low-Income % Total 75.0% 75.8% 70.4% 65.6% 63.7% 63.6% 67.1% 64.7%

Freddie Mac Performance

Low-Income Multifamily Units 298,529 254,628 273,434 379,042 406,958 408,096 474,062 455,451
Total Multifamily Units 377,522 341,490 366,377 514,275 597,399 630,037 695,587 661,417
Low-Income % of Total Units 79.1% 74.6% 74.6% 73.7% 68.1% 64.8% 68.2% 68.9%

Past Performance on the Multifamily
Very Low-Income Housing Subgoal

The multifamily very low-income
housing subgoal includes units

affordable to very low-income families,
defined as families with incomes no
greater than 50 percent of AMI. Both
Enterprises have surpassed the

Table 10: Very Low-Income Multifamily Goal

benchmark level for the multifamily
very low-income housing subgoal by a
significant margin in recent years.

Performance

Year 2012 2013 2014 2015 2016 2017 2018 2019

Fannie Mae Benchmark 80,000 70,000 60,000 60,000 60,000 60,000 60,000 60,000
Freddie Mac Benchmark 59,000 50,000 40,000 60,000 60,000 60,000 60,000 60,000
Fannie Mae Performance

Very Low-Income Multifamily Units 108,878 78,071 60,542 69,078 65910 82,674 80,891 79,649
Total Multifamily Units 501,256 430,751 372,072 468,798 552,785 630,868 628,230 596,137
Very Low-Income % of Total Units 21.7% 18.1% 16.3% 14.7% 11.9% 13.1% 12.9% 13.4%
Freddie Mac Performance

Very Low-Income Multifamily Units 60,084 56,742 48,689 76,935 73,030 92,274 105,612 112,773
Total Home Purchase Mortgages 377,522 | 341,490 | 366377 | 514275 | 597399 | 630,037 | 695587 | 661,417
Very Low-Income % of Total Units 15.9% 16.6% 13.3% 15.0% 12.2% 14.6% 15.2% 17.1%

Past Performance on the Small
Multifamily Low-Income Housing
Subgoal

The small multifamily low-income
housing subgoal is based on the total

Buildings,” May 26, 2020, accessed on 6/30/2020 at

number of units in small multifamily
properties financed by mortgages
purchased by the Enterprises that are
affordable to low-income families,
defined as families with incomes less
than or equal to 80 percent of the AMI.

https://www.jchs.harvard.edu/blog/covid-19-rent-

shortfalls-in-small-buildings/.

A small multifamily property is defined
as a property with 5 to 50 units. Both
Enterprises have met the small
multifamily low-income housing
subgoal each year in recent years.
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Table 11: Small (5-50) Low-Income Multifamily Goal

Performance

Year 2012 2013 2014 2015 2016 2017 2018 2019
Small Low-Income Multifamily Benchmark 6,000 8,000 10,000 10,000 10,000
Fannie Mae Performance

Small Low-Income Multifamily Units 16,801 13,827 6,732 6,731 9,312 12,043 11,890 17,832
Total Small Multifamily Units 26,479 21,764 11,880 11,198 15211 20,375 17,894 25,565
Low-Income % of Total Small Multifamily Units 63.5% 63.5% 56.7% 60.1% 61.2% 59.1% 66.4% 69.8%
Freddie Mac Performance

Small Low-Income Multifamily Units 829 1,128 2,076 12,801 22,101 39473 39,353 34,847
Total Small Multifamily Units 2,194 2,375 4,659 21,246 33,984 55,116 53,893 46,879
Low-Income % of Total Small Multifamily Units 37.8% 47.5% 44.6% 60.3% 65.0% 71.6% 73.0% 74.3%

Comments on Multifamily Housing
Goals

A number of comment letters
expressed general support for
maintaining the current levels of the
multifamily housing goals. Three
comment letters addressed multifamily
issues in detail.

One comment letter from a policy
advocacy organization suggested that
FHFA should raise the multifamily
benchmarks in light of recent
performance but did not specify new
benchmark levels. Multifamily
originations have been adversely
affected by the pandemic with current
market forecasts projecting a steep
decline for 2020 and a partial recovery
in 2021, supporting FHFA’s decision to
maintain the current benchmark levels
for 2021.

A second comment letter on
multifamily issues from a trade
association expressed concerns about
the impact on the Enterprises of
multifamily property owners struggling
to stay viable when renters are unable
to pay rent. FHFA’s COVID-19 policies
are designed to respond to and support
both renters and property owners. FHFA
is monitoring multifamily loan
performance in light of these
circumstances and will continue to take
action or change policies as appropriate.

Another letter from a trade association
encouraged FHFA to allow USDA
section 538 and section 515 loans to
receive housing goals credit, in order to
expand the secondary market for these
rural programs. The current housing
goals regulation permits FHFA to
determine that multifamily mortgages
under programs involving Federal
guarantees or insurance should be
counted if the financing needs
addressed by the particular mortgage
program are not well served.43 In light
of this comment, FHFA will explore this

43 See 12 CFR 1282.16(b)(3).

issue and evaluate possible action under
the current regulation.

Benchmark Levels for the Multifamily
Housing Goals for 2021

The final rule sets the benchmark
levels for each of the multifamily
housing goal and subgoals for 2021 at
the same levels as 2018-2020. As
described above, FHFA considered the
statutory factors including current
economic conditions, national housing
needs, recent market developments, the
most recent conservatorship scorecard
cap levels, and the past performance of
the Enterprises in meeting each goal.

The Enterprises are showing strong
goals performance in 2020 despite the
COVID-19 disruption, and FHFA will
continue to monitor their progress
throughout the year. Taking the
Enterprises’ past performance and the
projected partial recovery in 2021 into
account, FHFA believes that
maintaining the current benchmark
levels will be sufficiently challenging
for the Enterprises while also providing
adequate support to the affordable
housing market segment.

VI. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. 3501 et seq.) requires that
regulations involving the collection of
information receive clearance from the
Office of Management and Budget
(OMB). The final rule does not contain
any information collection requirement
that would require OMB approval under
the Paperwork Reduction Act.
Therefore, FHFA has not submitted the
rule to OMB for review.

VII. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s

impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). FHFA has
considered the impact of the final rule
under the Regulatory Flexibility Act.
The General Counsel of FHFA certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities because the
regulation applies only to Fannie Mae
and Freddie Mac, which are not small
entities for purposes of the Regulatory
Flexibility Act.

VIII. Congressional Review Act

In accordance with the Congressional
Review Act (5 U.S.C. 801 et seq.), FHFA
has determined that this final rule is a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects in 12 CFR Part 1282

Mortgages, Reporting and
recordkeeping requirements.

Authority and Issuance

For the reasons stated in the
preamble, under the authority of 12
U.S.C. 4511, 4513, and 4526, FHFA
amends part 1282 of Title 12 of the Code
of Federal Regulations as follows:

PART 1282—ENTERPRISE HOUSING
GOALS AND MISSION

m 1. The authority citation for part 1282
continues to read as follows:

Authority: 12 U.S.C. 4501, 4502, 4511,
4513, 4526, 4561-4566.

m 2. Section 1282.12 is amended by
revising paragraphs (c)(2), (d)(2), ()(2),
and (g)(2) to read as follows:

§1282.12 Single-family housing goals.

(C) * *x %
(2) The benchmark level, which for
2021 shall be 24 percent of the total
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number of purchase money mortgages
purchased by that Enterprise in each
year that finance owner-occupied
single-family properties.

(d)* * *

(2) The benchmark level, which for
2021 shall be 6 percent of the total
number of purchase money mortgages
purchased by that Enterprise in each
year that finance owner-occupied
single-family properties.

* * * * *

(f) I

(2) The benchmark level, which for
2021 shall be 14 percent of the total
number of purchase money mortgages
purchased by that Enterprise in each
year that finance owner-occupied
single-family properties.

(g) * *x %

(2) The benchmark level, which for
2021 shall be 21 percent of the total
number of refinancing mortgages
purchased by that Enterprise in each
year that finance owner-occupied
single-family properties.

m 3. Section 1282.13 is amended by
revising paragraphs (b) through (d) to
read as follows:

§1282.13 Multifamily special affordable
housing goal and subgoals.
* * * * *

(b) Multifamily low-income housing
goal. The benchmark level for each
Enterprise’s purchases of mortgages on
multifamily residential housing
affordable to low-income families shall
be at least 315,000 dwelling units
affordable to low-income families in
multifamily residential housing
financed by mortgages purchased by the
Enterprise for 2021.

(c) Multifamily very low-income
housing subgoal. The benchmark level
for each Enterprise’s purchases of
mortgages on multifamily residential
housing affordable to very low-income
families shall be at least 60,000 dwelling
units affordable to very low-income
families in multifamily residential
housing financed by mortgages
purchased by the Enterprise for 2021.

(d) Small multifamily low-income
housing subgoal. The benchmark level
for each Enterprise’s purchases of
mortgages on small multifamily
properties affordable to low-income
families shall be at least 10,000 dwelling
units affordable to low-income families
in small multifamily properties financed
by mortgages purchased by the
Enterprise for 2021.

Mark A. Calabria,

Director, Federal Housing Finance Agency.
[FR Doc. 2020-28083 Filed 12—-18-20; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0689; Product
Identifier 2020-NM-060-AD; Amendment
39-21359; AD 2020-26-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2013—-18—
08, which applied to certain The Boeing
Company Model 737-200, —200C, —-300,
—400, and —500 series airplanes. AD
2013-18-08 required repetitive
inspections for cracking of certain skin
panels of the fuselage, and of the
fuselage skin along certain chem-milled
lines, and corrective actions if
necessary. AD 2013—-18-08 also
included a terminating action for the
repetitive inspections of certain areas.
This AD retains those actions, expands
the nondestructive inspection (NDI)
area, and adds airplanes to the
applicability. This AD was prompted by
reports of additional cracking in certain
horizontal and vertical chem-milled
step locations outside of those identified
in AD 2013-18-08. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective January 25,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 25, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0689.

Examining the AD Docket

You may examine the AD docket on
the internet at https://

www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0689; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
James Guo, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562—627-5357; fax: 562—-627—
5210; email: james.guo@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2013-18-08,
Amendment 39-17581 (78 FR 60660,
October 2, 2013) (AD 2013-18-08). AD
2013-18-08 applied to certain The
Boeing Company Model 737-200,
—200C, —300, —400, and —500 series
airplanes. The NPRM published in the
Federal Register on August 17, 2020 (85
FR 49978). The NPRM was prompted by
reports of additional cracking in certain
horizontal and vertical chem-milled
step locations outside of those identified
in AD 2013-18-08. The NPRM
proposed to continue to require
repetitive inspections for cracking of the
fuselage skin along certain chem-milled
lines and applicable on-condition
actions, and to expand the NDI area.
The NPRM also proposed to continue to
provide terminating action for repetitive
inspections of certain modified or
repaired areas. The NPRM also
proposed to add airplanes to the
applicability. The FAA is issuing this
AD to address fatigue cracking of the
skin panels, which could result in
sudden fracture and failure of the skin
panels of the fuselage, and consequent
rapid decompression of the airplane.

Comments

The FAA gave the public the
opportunity to participate in developing
this AD. The following presents the
comments received on the NPRM and
the FAA’s response to each comment.
An individual had no objection to the
NPRM.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing Supplemental Type
Certificate (STC) ST01219SE does not


https://www.myboeingfleet.com
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:james.guo@faa.gov
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affect compliance with the proposed
actions.

The FAA agrees with the commenter.
Paragraph (c) of the proposed AD has
been redesignated as paragraph (c)(1) of
this AD, and paragraph (c)(2) has been
added to this AD to state that
installation of STC ST01219SE does not
affect the ability to accomplish the
actions required by this AD. Therefore,
for airplanes on which STC ST01219SE
is installed, a “‘change in product”
alternative method of compliance
(AMOC) approval request is not
necessary to comply with the
requirement of 14 CFR 39.17.

Request To Revise Certain Language in
the Preamble

Boeing asked that the FAA change the
language under the section titled
“Actions Since AD 2013-18-08 was
Issued.” Boeing asked that the FAA
refer to the “NDI inspection” instead of
the “repetitive inspection.”

Boeing also asked that the FAA
change the language under the section
titled “Proposed AD Requirements.”
Boeing asked that the FAA refer to the
expanded area for the existing NDI
inspection instead of referring to the
expanded area for the existing
inspection.

Boeing requested these changes
because Boeing Alert Service Bulletin

737-53A1346, dated March 27, 2020,
expands only the initial and repetitive
NDI areas and not the detailed visual
inspection area.

The FAA acknowledges that the
expanded inspections are only to the
NDI area. Those sections of the
preamble do not reappear in the final
rule; however, the FAA clarified that the
NDI area is expanded in the Summary
and Discussion sections.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously,
and minor editorial changes. The FAA
has determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Service Bulletin 737-53A1346, dated

March 27, 2020. This service
information describes procedures for
repetitive detailed and non-destructive
tests (NDTs) (including external
medium frequency eddy current
(MFEC), external magneto optical
imaging (MOI), external c-scan, external
sliding probe, external high frequency
eddy current (HFEC), external low
frequency eddy current (LFEC), internal
ultrasonic phased array (UTPA), or
internal ultrasonic); inspections for
cracking of the fuselage skin along all
horizontal and vertical chem-milled
locations with a history of cracking
between stations (STAs) 259.5 and 1016;
and applicable on-condition actions.
On-condition actions include repair;
LFEC inspections of certain repairs for
cracking; detailed inspections of certain
repairs for cracking and loose, missing,
or damaged fasteners; replacement of
loose, missing, or damaged fasteners;
and preventative modifications. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 141 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action

Labor cost

Parts cost

Cost per product

Inspections

Up to 165 work-hours x $85 per hour =
$14,025 per inspection cycle.

Up to $0

Up to $1,977,525 per inspection cycle.

The FAA estimates the following
costs to do any necessary corrective

actions required based on the results of
the inspections. The FAA has no way of

determining the number of aircraft that
might need these corrective actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Labor cost

Parts cost

Cost per product

Up to 185 work-hours x $85 per hour = Up to
$15,725.

Up to $15,725.

*The FAA has received no definitive data that enables providing parts costs for the on-condition actions specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section

44701, General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:
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(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2013-18-08, Amendment 39—
17581 (78 FR 60660, October 2, 2013),
and

m b. Adding the following new AD:

2020-26-04 The Boeing Company:
Amendment 39-21359; Docket No.
FAA-2020-0689; Product Identifier
2020-NM-060-AD.

(a) Effective Date
This AD is effective January 25, 2021.

(b) Affected ADs

This AD replaces AD 2013-18-08,
Amendment 39-17581 (78 FR 60660, October
2,2013) (AD 2013-18-08).

(c) Applicability

(1) This AD applies to The Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes,
certificated in any category, as identified in
Boeing Alert Service Bulletin 737-53A1346,
dated March 27, 2020.

(2) Installation of Supplemental Type
Certificate (STC) ST01219SE does not affect
the ability to accomplish the actions required
by this AD. Therefore, for airplanes on which
STC ST01219SE is installed, a “change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.
(e) Unsafe Condition

This AD was prompted by reports of
additional cracking in the horizontal and
vertical chem-milled step locations outside of

those identified in AD 2013-18-08. The FAA
is issuing this AD to address fatigue cracking
of the skin panels, which could result in
sudden fracture and failure of the skin panels
of the fuselage, and consequent rapid
decompression of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions for Group 1 Through 25
Airplanes

For airplanes identified as Group 1 through
25 in Boeing Alert Service Bulletin 737—
53A1346, dated March 27, 2020, except as
specified in paragraph (h) of this AD: At the
applicable times specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1346, dated March 27,
2020, do all applicable actions identified as
“RC” (required for compliance) in, and in
accordance with, the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1346, dated March 27, 2020. Actions
identified as terminating action in Boeing
Alert Service Bulletin 737-53A1346, dated
March 27, 2020, terminate the applicable
required actions of this AD, provided the
terminating action is done in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1346,
dated March 27, 2020.

(h) Exceptions to Service Information
Specifications

(1) Where Boeing Alert Service Bulletin
737-53A1346, dated March 27, 2020, uses
the phrase “the original issue date of this
service bulletin,” this AD requires using ‘“‘the
effective date of this AD.”

(2) Where Boeing Alert Service Bulletin
737-53A1346, dated March 27, 2020,
specifies contacting Boeing for repair
instructions, this AD requires doing the
repair before further flight using a method
approved in accordance with the procedures
specified in paragraph (j) of this AD.

(i) Required Actions for Group 26 Airplanes

For airplanes identified as Group 26 in
Alert Service Bulletin 737-53A1346, dated
March 27, 2020: Within 120 days after the
effective date of this AD, inspect the fuselage
skin along certain chem-milled lines for
cracks, using a method approved in
accordance with the procedures specified in
paragraph (j) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (k) of this
AD. Information may be emailed to: 9-ANM-
LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager

of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Los Angeles ACO Branch, FAA, to
make those findings. To be approved, the
repair method, modification deviation, or
alteration deviation must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously for AD
2013-18-08 are approved as AMOCs for the
corresponding provisions of Boeing Alert
Service Bulletin 737-53A1346, dated March
27, 2020, which are required by paragraph (g)
of this AD.

(5) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (j)(5)(i) and (ii) of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(k) Related Information

For more information about this AD,
contact James Guo, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712—4137; phone: 562—627—
5357; fax: 562—627-5210; email: james.guo@
faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 737—
53A1346, dated March 27, 2020.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.
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(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on December 7, 2020.
Ross Landes,

Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-28029 Filed 12—18-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2020-0729; Project
Identifier AD-2020-00620-E; Amendment
39-21355; AD 2020-25-13]

RIN 2120-AA64
Airworthiness Directives; CFM
International, S.A. Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
CFM International, S.A. (CFM) LEAP-
1A23, LEAP-1A24, LEAP-1A24E1,
LEAP-1A26, LEAP-1A26C], LEAP—
1A26E1, LEAP-1A29, LEAP-1A29C]J,
LEAP-1A30, LEAP-1A32, LEAP-1A33,
LEAP-1A33B2, LEAP-1A35A model
turbofan engines. This AD was
prompted by an investigation by CFM
that showed a subsurface anomaly in a
part manufactured using the same
material as the LEAP—1A high-pressure
turbine (HPT) stage 2 disk. This AD
requires an ultrasonic inspection (UI) of
the HPT stage 2 disk and replacement of
any HPT stage 2 disk that fails the UI
with a part eligible for installation. The
FAA is issuing this AD to address the
unsafe condition on these products.
DATES: This AD is effective January 25,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 25, 2021.

ADDRESSES: For service information
identified in this final rule, contact CFM
International, S.A., Aviation Operations
Center, 1 Neumann Way, M/D Room
285, Cincinnati, OH 45125; phone: (877)
432-3272; email: fleetsupport@ge.com.
You may view this service information
at the FAA, Airworthiness Products
Section, Operational Safety Branch,
1200 District Avenue, Burlington, MA
01803. For information on the
availability of this material at the FAA,
call (781) 238-7759. It is also available
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0729.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0729; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Christopher McGuire, Aviation Safety
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: (781) 238-7120; fax: (781) 238—
7199; email: Chris.McGuire@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain CFM International, S.A.
LEAP-1A23, LEAP-1A24, LEAP-
1A24E1, LEAP-1A26, LEAP-1A26C]J,
LEAP-1A26E1, LEAP-1A29, LEAP-
1A29CJ, LEAP-1A30, LEAP-1A32,
LEAP-1A33, LEAP-1A33B2, LEAP—
1A35A model turbofan engines. The

ESTIMATED COSTS

NPRM published in the Federal
Register on July 24, 2020 (85 FR 44798).
The NPRM was prompted by an
investigation by CFM that showed a
subsurface anomaly in a part
manufactured using the same material
as the LEAP—1A HPT stage 2 disk. In the
NPRM, the FAA proposed to require an
UI of the HPT stage 2 disk and
replacement of any HPT stage 2 disk
that fails the UI with a part eligible for
installation. The FAA is issuing this AD
to address the unsafe condition on these
products.

Discussion of Final Airworthiness
Directive

Comments

The FAA received comments from
one commenter, the Air Line Pilots
Association, International. The
commenter supported the NPRM
without change.

Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety requires
adopting the AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products. Except for minor editorial
changes, this AD is adopted as proposed
in the NPRM.

Related Service Information Under 1
CFR part 51

The FAA reviewed CFM Service
Bulletin LEAP-1A—-72—00—0405-01A—
930A-D, Issue 001, dated March 5,
2020. The Service Bulletin specifies
procedures for performing an UI of the
HPT stage 2 disk. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in ADDRESSES.

Costs of Compliance

The FAA estimates that this AD
affects 148 engines installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Ul of HPT stage 2 disk .......ccoceceverecirninnneens 8 work-hours x $85 per hour = $680 ............. $0 $680 $100,640

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the inspection. The agency has
no way of determining the number of

aircraft that might need these
replacements.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.regulations.gov
https://www.regulations.gov
mailto:fedreg.legal@nara.gov
mailto:Chris.McGuire@faa.gov
mailto:fleetsupport@ge.com
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ON-CONDITION COSTS

Action Labor cost Parts cost Cost %ecrt prod-
Replace HPT stage 2 disk in case of failed inspection | .25 work-hours x $85 per hour = $21.25 .........ccccccee. $286,000 $286,021.25

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2020-25-13 CFM International, S.A.:
Amendment 39-21355; Docket No.
FAA-2020-0729; Project Identifier AD—
2020-00620-E.

(a) Effective Date

This airworthiness directive (AD) is
effective January 25, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to CFM International, S.A.
(CFM) LEAP-1A23, LEAP-1A24, LEAP-
1A24E1, LEAP-1A26, LEAP-1A26CJ], LEAP—
1A26E1, LEAP-1A29, LEAP-1A29CJ, LEAP-
1A30, LEAP-1A32, LEAP-1A33, LEAP-
1A33B2, LEAP-1A35A model turbofan
engines with a high-pressure turbine (HPT)
stage 2 disk, part number (P/N) 2466M52G03
or P/N 2788M26G01, and with a serial
number listed in Table 1 of CFM Service
Bulletin (SB) LEAP—1A-72—00-0405—01A—
930A-D, Issue 001, dated March 5, 2020,
installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by an investigation
by CFM that discovered a subsurface
anomaly in a part manufactured from the
same material used to manufacture the
LEAP-1A HPT stage 2 disk. The FAA is
issuing this AD to prevent failure of the
LEAP-1A HPT stage 2 disk. The unsafe
condition, if not addressed, could result in
uncontained release of the HPT stage 2 disk,
damage to the engine, and damage to the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) At the next piece part exposure after the
effective date of this AD, perform an
ultrasonic inspection of the HPT stage 2 disk
in accordance with the Accomplishment
Instructions, paragraph 5.A.(1), of CFM SB

LEAP-1A-72-00-0405-01A—-930A-D, Issue
001, dated March 5, 2020.

(2) Replace any disk that fails the
inspection required by paragraph (g)(1) of
this AD with a part eligible for installation.

(h) Definition

For the purpose of this AD, a part eligible
for installation is an HPT stage 2 disk not
affected by this AD, or an HPT stage 2 disk
that has been inspected in accordance with
the Accomplishment Instructions, paragraph
5.A.(1), of CFM SB LEAP—-1A—72-00-0405—
01A—-930A-D, Issue 001, dated March 5,
2020, and is not rejected by the inspection
limits as specified in the service information.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in Related Information. You may
email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Christopher McGuire, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7120; fax: (781) 238—7199; email:
Chris.McGuire@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) CFM Service Bulletin LEAP-1A-72—-00—
0405-01A—-930A-D, Issue 001, dated March
5, 2020.

(ii) [Reserved]

(3) For CFM service information identified
in this AD, contact CFM International, S.A.,
Aviation Operations Center, 1 Neumann
Way, M/D Room 285, Cincinnati, OH 45125;
phone: (877) 432-3272; email: fleetsupport@
ge.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
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information on the availability of this
material at the FAA, call (781) 238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on December 4, 2020.

Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-27985 Filed 12-18-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0778; Product
Identifier 2020-NM-097-AD; Amendment
39-21362; AD 2020-26-07]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2019-23—
05, which applied to all Dassault
Aviation Model MYSTERE-FALCON
900 airplanes. AD 2019-23-05 required
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations. This AD
continues to require revising the
existing maintenance or inspection
program, as applicable, to incorporate
those new or more restrictive
airworthiness limitations, and also
requires revising the existing
maintenance or inspection program, as
applicable, to incorporate additional
new or more restrictive airworthiness
limitations; as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
This AD was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective January 25,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 25, 2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of January 13, 2020 (84 FR
67169, December 9, 2019).

ADDRESSES: For EASA material
incorporated by reference (IBR) in this
AD, contact the EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; internet:
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. For Dassault
service information identified in this
final rule, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O.
Box 2000, South Hackensack, NJ 07606;
phone: 201-440-6700; internet: https://
www.dassaultfalcon.com. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0778.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0778; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
phone and fax: 206—231-3226; email:
tom.rodriguez@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0115, dated May 20, 2020 (EASA
AD 2020-0115) (also referred to as the
Mandatory Continuing Airworthiness
Information, or the MCAI), to correct an
unsafe condition for all Dassault
Aviation Model MYSTERE-FALCON
900 airplanes.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2019-23-05,
Amendment 39-19799 (84 FR 67169,
December 9, 2019) (AD 2019-23-05).
AD 2019-23-05 applied to all Dassault
Aviation Model MYSTERE-FALCON
900 airplanes. The NPRM published in
the Federal Register on August 19, 2020
(85 FR 50970). The NPRM was
prompted by a determination that new
or more restrictive airworthiness
limitations are necessary. The NPRM
proposed to continue to require revising
the existing maintenance or inspection
program, as applicable, to incorporate
new or more restrictive airworthiness
limitations. The NPRM also proposed to
require revising the existing
maintenance or inspection program, as
applicable, to incorporate additional
new or more restrictive airworthiness
limitations, as specified in a EASA AD.

The FAA is issuing this AD to address
reduced structural integrity of the
airplane. See the MCAI for additional
background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA has considered
the comments received.

Support for the NPRM

Ian Reineck indicated support for the
NPRM.

Request To Include Actions in the Cost
Estimate

Ian Reineck requested that the cost
estimate be revised to include structural
upkeep per flight hours, rather than
solely maintenance work hours. The
commenter stated this is what
determines the core functions inside
aviation maintenance schedules. The
commenter also stated this would be
inclusive, regardless of operator, but
still reflect the cost of an average
operator’s inspection through the
quantity of accumulated flight time on
the airplane. The commenter concluded
that, if flight time is not presented in the
inspection cost, it presents another
problem: These aircraft may change
ownership or operator-ship as they age.

The FAA infers that the commenter is
requesting that the FAA include the
costs in this AD for complying with the
actions (e.g., inspections) that are
specified in the airworthiness
limitations document referenced in
EASA AD 2020-0115. The FAA
disagrees because those actions are not
directly required by this AD.
Additionally, the FAA does not
distribute the costs over time because
the cost estimates have been


https://www.archives.gov/federal-register/cfr/ibr-locations.html
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standardized to include the larger whole
cost of the requirement, not the more
uniform cost per flight hour, which the
FAA has determined is best to inform
the broadest user base. The cost
information provided in this AD
describes only the direct costs of the
specific actions required by this AD.
This AD requires only revising the
existing maintenance or inspection
program, as applicable, to incorporate
the “limitations, tasks and associated
thresholds and intervals” specified in
paragraph (3) of EASA AD 2020-0115,
and provides a compliance time to
phase in the initial actions. Section
91.403(c) of the Federal Aviation
Regulations (14 CFR 91.403(c)) requires
the actions once the maintenance or
inspection program is changed.
Therefore, we have not changed this
final rule in this regard.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

EASA AD 2020-0115 describes new
or more restrictive airworthiness
limitations for airplane structures and
safe life limits.

This AD also requires Chapter 5—40,
Airworthiness Limitations, Revision 24,
dated September 2018, of the Dassault
Aviation Falcon 900 Maintenance
Manual, which the Director of the
Federal Register approved for
incorporation by reference as of January
13, 2020 (84 FR 67169, December 9,
2019).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 105 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD.

The FAA estimates the total cost per
operator for the retained actions from
AD 2019-23-05 to be $7,650 (90 work-
hours x $85 per work-hour).

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. In the past,
the agency has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate.

The FAA estimates the total cost per
operator for the new actions to be
$7,650 (90 work-hours x $85 per work-
hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2019-23-05, Amendment 39—
19799 (84 FR 67169, December 9, 2019),
and

m b. Adding the following new AD:

2020-26-07 Dassault Aviation:
Amendment 39-21362; Docket No.
FAA-2020-0778; Product Identifier
2020-NM-097-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective January 25, 2021.

(b) Affected ADs

(1) This AD replaces AD 2019-23-05,
Amendment 39-19799 (84 FR 67169,
December 9, 2019) (AD 2019-23-05).

(2) This AD affects AD 2010-26-05,
Amendment 39-16544 (75 FR 79952,
December 21, 2010) (AD 2010-26—05).

(c) Applicability
This AD applies to all Dassault Aviation

Model MYSTERE-FALCON 900 airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Revision of Existing
Maintenance or Inspection Program, With
No Changes

This paragraph restates the requirements of
paragraph (i) of AD 2019-23-05, with no
changes. Within 90 days after January 13,
2020 (the effective date of AD 2019-23-05),
revise the existing maintenance or inspection
program, as applicable, to incorporate the
information specified in Chapter 5—40,
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Airworthiness Limitations, Revision 24,
dated September 2018, of the Dassault
Aviation Falcon 900 Maintenance Manual.
The initial compliance times for doing the
tasks are at the times specified in Chapter 5—
40, Airworthiness Limitations, Revision 24,
dated September 2018, of the Dassault
Aviation Falcon 900 Maintenance Manual, or
within 90 days after January 13, 2020,
whichever occurs later. The term “LDG” in
the “First Inspection” column of any table in
the service information specified in this
paragraph means total airplane landings. The
term “FH” in the “First Inspection” column
of any table in the service information
specified in this paragraph means total flight
hours. The term “FC” in the “First
Inspection” column of any table in the
service information specified in this
paragraph means total flight cycles. The term
“M” in the “First Inspection” column of any
table in the service information specified in
this paragraph means months since the date
of issuance of the original airworthiness
certificate or the date of issuance of the
original export certificate of airworthiness.
Accomplishing the maintenance or
inspection program revision required by
paragraph (i) of this AD terminates the
requirements of this paragraph.

(h) Retained Restrictions on Alternative
Actions or Intervals, With a New Exception

This paragraph restates the requirements of
paragraph (h) of AD 2019-23-05, with a new
exception. Except as required by paragraph
(i) of this AD, after the existing maintenance
or inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) or
intervals may be used unless the actions or
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (m)(1) of this AD.

(i) New Maintenance or Inspection Program
Revision

Except as specified in paragraph (j) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2020-0115, dated
May 20, 2020 (EASA AD 2020-0115).
Accomplishing the maintenance or
inspection program revision required by this
paragraph terminates the requirements of
paragraph (g) of this AD.

(j) Exceptions to EASA AD 2020-0115

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2020-
0115 do not apply to this AD.

(2) Paragraph (3) of EASA AD 2020-0115
specifies revising “‘the approved AMP”
within 12 months after its effective date, but
this AD requires revising the existing
maintenance or inspection program, as
applicable, to incorporate the “limitations,
tasks and associated thresholds and
intervals” specified in paragraph (3) of EASA
AD 2020-0115 within 90 days after the
effective date of this AD.

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2020-0115 is at the applicable
“associated thresholds” specified in

paragraph (3) of EASA AD 2020-0115, or
within 90 days after the effective date of this
AD, whichever occurs later.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2020-0115 do not
apply to this AD.

(5) The “Remarks” section of EASA AD
2020-0115 does not apply to this AD.

(k) New Provisions for Alternative Actions
or Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (i) of this AD, no alternative
actions (e.g., inspections) or intervals are
allowed unless they are approved as
specified in the provisions of the “Ref.
Publications” section of EASA AD 2020-
0115.

(1) Terminating Actions for Certain
Requirements in AD 2010-26-05

Accomplishing the actions required by
paragraph (g) or (i) of this AD terminates the
requirements of paragraph (g)(1) of AD 2010—
26—05, for Dassault Aviation Model
MYSTERE-FALCON 900 airplanes.

(m) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (n) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(i) AMOCs approved previously for AD
2019-23-05 are approved as AMOGCs for the
corresponding provisions of EASA AD 2020-
0115 that are required by paragraph (i) of this
AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(n) Related Information

For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; phone and fax:
206-231-3226; email: tom.rodriguez@
faa.gov.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on January 25, 2021.

(i) European Union Aviation Safety Agency
(EASA) AD 2020-0115, dated May 20, 2020.

(ii) [Reserved]

(4) The following service information was
approved for IBR on January 13, 2020 (84 FR
67169, December 9, 2019).

(i) Chapter 5-40, Airworthiness
Limitations, Revision 24, dated September
2018, of the Dassault Aviation Falcon 900
Maintenance Manual.

(ii) [Reserved]

(5) For EASA AD 2020-0115, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; Internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(6) For Dassault service information,
contact Dassault Falcon Jet Corporation,
Teterboro Airport, P.O. Box 2000, South
Hackensack, NJ 07606; phone: 201-440—
6700; internet: https://
www.dassaultfalcon.com.

(7) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0778.

(7) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on December 8, 2020.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-28012 Filed 12-18-20; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0877; Airspace
Docket No. 20-ASW-8]

RIN 2120-AA66
Amendment of Class E Airspace;
Mineola and Kenedy, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amends amend the Class
E airspace extending upward from 700
feet above the surface at Mineola
Wisener Field, Mineola, TX, and
Kenedy Regional Airport, Kenedy, TX.
This action is the result of airspace
reviews caused by the decommissioning
of the Quitman VHF and Three Rivers
omnidirectional range (VOR) navigation
aids as part of the VOR Minimum
Operational Network (MON) Program.
The name of the airport is also being
updated to coincide with the FAA’s
aeronautical database.

DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.

Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Mineola
Wisener Field, Mineola, TX, and
Kenedy Regional Airport, Kenedy, TX,
to support instrument flight rule
operations at these airports.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 67324; October 22,
2020) for Docket No. FAA-2020-0877 to
amend the Class E airspace extending
upward from 700 feet above the surface
at Mineola Wisener Field, Mineola, TX,
and Kenedy Regional Airport, Kenedy,
TX. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:

Amends the Class E airspace
extending upward from 700 feet above
the surface to within a 6-mile (decreased
from a 6.3-mile) radius of Mineola
Wisener Field, Mineola, TX;

And amends the Class E airspace
extending upward from 700 feet above
the surface at Kenedy Regional Airport,

Kenedy, TX, by removing the Three
Rivers VORTAC and the associated
extensions from the airspace legal
description; updates the name of the
airport (previously Karnes County
Airport) to coincide with the FAA’s
aeronautical database; and removes the
city associated with the airport to
comply with changes to FAA Order
7400.2M, Procedures for Handling
Airspace Matters.

This action is the result of airspace
reviews caused by the decommissioning
of the Quitman and Three Rivers VORs,
which provided navigation information
for the instrument procedures these
airports, as part of the VOR MON
Program.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW TX E5 Mineola, TX [Amended]

Mineola Wisener Field, TX

(Lat. 32°40°36” N, long. 95°30"39” W)
Wood County Airport-Collins Field, TX

(Lat. 32°44’32” N, long. 95°29'47” W)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of Mineola Wisener Field, and within a 6.4-
mile radius of Wood County Airport-Collins
Field, and within 3.8 miles east and 5.7 miles
west of the 182° bearing from the Wood
County Airport-Collins Field extending from
the 6.4-mile radius of Wood County Airport-
Collins Field to 21.3 miles south of Wood
County Airport-Collins Field.

* * * * *

ASW TX E5 Kenedy, TX [Amended]
Kenedy Regional Airport, TX
(Lat. 28°49’30” N, long. 97°51'56” W)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Kenedy Regional Airport.

Issued in Fort Worth, Texas, on December
15, 2020.
Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-27923 Filed 12-18-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

28 CFR Part 58

[Docket No: EOUST 105]

RIN 1105-AB30

Procedures for Completing Uniform
Periodic Reports in Non-Small

Business Cases Filed Under Chapter
11 of Title 11

AGENCY: Executive Office for United
States Trustees (EQUST), Justice.

ACTION: Final rule.

SUMMARY: The Department of Justice
(Department), through its component,
EOUST, issues this final rule (Rule) in
accordance with Section 602 of the
Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005
(BAPCPA). The BAPCPA authorizes the
Department to issue rules requiring
uniform periodic reports (periodic
reports) by debtors-in-possession or
trustees in cases under chapter 11 of
title 11. These periodic reports are to be
used by all chapter 11 debtors who do
not qualify as a “‘small business debtor”
as defined in the Bankruptcy Code. This
Rule benefits the public by streamlining
existing periodic reporting requirements
and eliminating more than 150 existing
report forms.

DATES: This Rule is effective June 21,
2021.

ADDRESSES: EOUST, 441 G Street NW,
Suite 6150, Washington, DC 20530.

FOR FURTHER INFORMATION CONTACT:
Ramona D. Elliott, Deputy Director/
General Counsel or Nan R. Eitel,
Associate General Counsel for Chapter
11 Practice, at (202) 307-1399 (not a
toll-free number).

SUPPLEMENTARY INFORMATION: On
November 10, 2014, the Department
published a notice of proposed
rulemaking (NPRM), Procedures for
Completing Uniform Periodic Reports in
Non-Small Business Cases Filed under
Chapter 11 of Title 11. See 79 FR 66659.
The comment period closed on January
9, 2015. In order to accommodate
requests by certain commenters to meet
with representatives of the EOUST to
discuss the NPRM and to provide an
opportunity for interested persons to
express their views directly to EOUST
officials, on February 17, 2016, the
EOUST held a public hearing (Public
Hearing) on the NPRM and reopened the
comment period for an additional 85
days. See 80 FR 74739.

Interested persons were afforded the
opportunity to participate in the
rulemaking process through written
comments to the NPRM during the two

comment periods and through
testimony at the Public Hearing. All
public comments and the transcript of
the Public Hearing are available at
www.regulations.gov, and are discussed
below. This Rule finalizes the NPRM,
with changes discussed below, and
implements the periodic reports to be
used by debtors-in-possession or
trustees in chapter 11 cases that do not
qualify as “small business debtors”
under the Bankruptcy Code.

Discussion of the Rule

The administration of chapter 11
bankruptcy cases is entrusted to the
debtor-in-possession under 11 U.S.C.
1107(a) or, if circumstances warrant, a
trustee appointed under 11 U.S.C. 1104.
Debtors-in-possession and trustees must
account for the receipt, administration,
and disposition of all property; provide
information concerning the estate and
the estate’s administration as parties in
interest request; and file periodic
reports and summaries of a debtor’s
business, including a statement of
receipts and disbursements, and such
other information as the United States
Trustee or the United States Bankruptcy
Court requires. 11 U.S.C. 1106(a)(1),
1107(a); Fed. R. Bankr. P. 2015 (a)(2),
(a)(3). The monthly periodic report filed
during the case prior to the confirmation
of a plan of reorganization is generally
known as the Monthly Operating Report
(MOR). The quarterly periodic report
filed subsequent to the confirmation of
a plan of reorganization and before the
case is closed is generally known as the
Post-confirmation Report (PCR). There
are currently more than 150 different
local MOR and PCR forms in use around
the country. This Rule would replace
those local forms with a single MOR
form (UST Form 11-MOR) and a single
PCR form (UST Form 11-PCR) for use
in all United States Trustee Program
(USTP) jurisdictions. In doing so, the
Rule strikes the best achievable practical
balance between: (1) The reasonable
needs of the public for information
about the operational results of the
Federal bankruptcy system; (2)
economy, simplicity, and lack of undue
burden on persons with a duty to file
periodic reports; and (3) appropriate
privacy concerns and safeguards.

Though debtors-in-possession and
trustees may incur modest startup costs
when adapting to the new forms, they
will nonetheless benefit from the
simplicity that the uniform forms offer
and the elimination of a patchwork of
localized requirements. Among other
benefits, the Rule ensures that report
filers need not change accounting
systems when entering bankruptcy. And
as noted below, the USTP will release
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the new uniform report forms in a
dynamic PDF-fillable format to ease the
completion burdens on report filers,
which may be retrieved from the USTP’s
website at no cost.

External stakeholders will likewise
benefit from the consistency that
uniform MOR and PCR forms offer. The
information collected by UST Form 11—
MOR will be used by the court,
creditors, the United States Trustee and
other parties in interest to evaluate a
chapter 11 debtor’s progress through the
bankruptcy system, including the
likelihood of a plan of reorganization
being confirmed and whether the case is
being prosecuted in good faith. See 11
U.S.C. 1129(a). Much of the information
is already collected in the various
existing local forms, but not in a
uniform or consistent way that
facilitates the national compilation of
data essential to transparency and
accountability.

In specific cases, information
collected by UST Form 11-MOR will
assist the court and parties in interest in
ascertaining the following: (1) Whether
there is a substantial or continuing loss
to or diminution of the bankruptcy
estate; (2) whether there is a reasonable
likelihood of rehabilitation; (3) whether
there exists gross mismanagement of the
bankruptcy estate; (4) whether the
debtor may have violated a cash
collateral order or other order of the
bankruptcy court; (5) whether the debtor
is timely paying postpetition taxes; (6)
whether the debtor is engaging in the
unauthorized disposition of assets
through sales or otherwise; (7) whether
the debtor is complying with its
obligation to maintain appropriate
insurance so as to avoid a risk to the
estate or to the public; (8) whether the
debtor is complying with its obligation
to pay fees due under 28 U.S.C. 1930;
and, (9) in the case of an individual
debtor, if applicable, whether the debtor
is complying with his or her obligation
to pay domestic support obligations.
This information contributes to the
decision by the United States Trustee, or
by a creditor or other party in interest,
to file a motion to dismiss the
bankruptcy case, to seek conversion of
the case to a case under chapter 7, or to
seek an order directing the appointment
of a chapter 11 trustee. The information
in the periodic reports is also relevant
evidence that the court may consider in
determining whether to grant such
relief. See, e.g., 11 U.S.C. 1112(b)(4)(A),
B), (©), D), (E), @, (J), (K), and (P); and
1104(a). The court may also use this
information when considering sua
sponte action.

The information collected by UST
Form 11-PCR will be used to evaluate

whether a chapter 11 debtor is
performing as anticipated under a
confirmed plan. Specifically,
information collected by UST Form 11—
PCR will assist the court and parties in
interest in ascertaining the following: (1)
Whether a debtor is able to substantially
consummate a confirmed plan; (2)
whether the debtor is in material default
under a confirmed plan; and (3) whether
the debtor is paying fees required under
28 U.S.C. 1930. If the debtor fails to
perform under the confirmed plan, the
United States Trustee, creditors, or other
parties in interest may bring an
appropriate motion to dismiss the case,
revoke a confirmed plan, or convert the
case to a case under chapter 7. See 11
U.S.C. 1112(b)(4)(K), (M), and (N); 11
U.S.C. 1144.

The periodic reports include
sufficient information to inform
creditors and other interested parties of
the debtor’s financial affairs, but are
simple enough to provide ready,
meaningful access to the information.
Moreover, the periodic reports
accomplish the goals of uniformity and
transparency regarding a debtor’s
financial condition and business
activities.

The periodic reports are uniform and
will be filed as “smart forms” with the
United States Bankruptcy Court in
which the chapter 11 case is pending
via the court’s Case Management/
Electronic Case Filing System (CM/
ECF). A “smart form” is a document
that is data-embedded. When the
document is saved into the industry
standard Portable Document Format
(PDF), stored data tags are then available
for extraction and searching. In contrast,
when a form is not data-embedded, the
PDF is simply an image of the form, and
the data is not uniformly available for
searching or extraction. The data-
embedded form builds upon the existing
Adobe PDF/A standards (Versions 1.4—
1.7). Once the periodic reports are
finalized, the current data schema (DTD)
will be found on www.justice.gov/ust.
Once the periodic reports are finalized,
debtors-in-possession, chapter 11
trustees, and members of the public may
obtain blank “smart form” periodic
reports from the USTP website at
www.justice.gov/ust or from their
respective vendors of case management
software.

Once filed with a bankruptcy court,
the periodic reports will be available to
the general public at the office of the
clerk of the United States Bankruptcy
Court where the case is pending during
the hours established by the bankruptcy
clerk of court. Members of the public
should contact the clerk’s office of
individual bankruptcy courts to obtain

information about the policies and
procedures for inspection of periodic
reports filed in any particular case.
Periodic reports filed in cases are also
available through the internet by
accessing the website for the
Administrative Office of the United
States Courts known as Public Access to
Court Electronic Records (PACER) at
www.pacer.psc.uscourts.gov. In order to
access court records through PACER,
users must register and obtain a user
name and password. In addition, users
must pay a fee for obtaining records
through PACER.

Finally, the promulgation of the
periodic reports accomplishes
Congress’s directive that the Department
issue uniform forms for periodic reports
for debtors-in-possession and chapter 11
trustees. The forms will also assist
policy-makers, scholars, and the public
in better understanding the bankruptcy
system. Instead of many different
versions of the periodic reports, debtors-
in-possession and chapter 11 trustees
will use the same two forms. The
consistency and uniformity of the
periodic report forms will also assist the
public, creditors and other parties-in-
interest in understanding the
administration of chapter 11 bankruptcy
cases, especially when such parties are
located in a different region or
jurisdiction from where the bankruptcy
case is located. Scholars and members
of the public may also be able to obtain
aggregate data with the necessary
software. Uniformity and consistency in
the information collected may also
facilitate national aggregation, which
will assist Congress in its efforts to
analyze bankruptcy trends and make
policy decisions, without imposing
significant additional burdens upon
trustees and debtors-in-possession.

Discussion of Public Comments

The EOUST received nine public
submissions in response to the first
public comment period on the NPRM
and three public comments in response
to the second public comment period on
the NPRM. The EOUST heard testimony
of five witnesses at the Public Hearing.
The EOUST considered all of the
comments and the testimony of the
witnesses, and in response, the EOUST
has modified the Rule. These
modifications include clarifying,
revising, or expanding various
provisions, requiring the submission of
three standard financial statements
(non-individual debtors only), and
making technical edits. In addition, the
EOUST has modified the periodic
reports and instructions. Some changes
were made to conform the forms and
instructions to the Rule modifications


http://www.pacer.psc.uscourts.gov
http://www.justice.gov/ust
http://www.justice.gov/ust

Federal Register/Vol. 85, No. 245/Monday, December 21, 2020/Rules and Regulations

82907

and other changes were made to clarify
the forms and instructions. Summaries
of the comments and the EOUST’s
responses are discussed below.

A. General Comments

1. Mandatory Information v. Supporting
Documentation

Comment: The commenters expressed
divergent views regarding whether the
Rule requires report filers to provide too
little or too much information on UST
Form 11-MOR. The tension, in this
regard, was between collecting the
minimum information required by the
statute and collecting more
comprehensive business information
than the NPRM proposed.

For example, one commenter stated
that the MOR should contain
information similar to that required by
the Securities and Exchange
Commission (SEC) for publicly traded
companies. The commenter further
advocated that the supporting
documentation listed in section
58.8(d)(1) through (10) of the NPRM
should be mandatory in any case with
assets exceeding $100 million. The
NPRM identified:

(1) A statement of cash receipts and
disbursements;

(2) A balance sheet;

(3) A profit and loss statement;

(4) An aged summary of accounts
receivable;

(5) An aged summary schedule of
postpetition liabilities;

(6) A statement of capital assets;

(7) A schedule of payments to
professionals;

(8) A schedule of insider payments;

(9) Bank statements and
reconciliations; and

(10) Descriptions of asset sale
transactions.

The commenter further suggested that
parties in interest should have the right
to seek supplemental documentation
from debtors with assets less than $100
million by petitioning the United States
Trustee or the court. The EOUST also
received a comment that debtors should
be required to include projections, risk
factors, potential conflicts of interest,
and other material financial
information, including management
discussions and analysis, insider
transactions, and material company
events. Another commenter asserted
that requiring very detailed financial
reports would be less burdensome on
the USTP, creditors, and governmental
authorities than requiring more
extensive supporting documents on an
ad hoc basis, and that smaller business
and individual debtors may seek to be
excused from preparing certain
supplemental documents.

By contrast, one commenter stated
that the Rule asks too much and would
be unduly burdensome, particularly on
individual debtors. Another commenter
noted that providing detailed
supplemental documentation to any
party in interest may be problematic if
there are no confidentiality or non-
disclosure agreements in place. The
EOUST also received a comment
asserting that the debtor should be
required to meet with the United States
Trustee at the start of the case to discuss
the debtor’s reporting requirements and
capabilities, and agree on the
supplemental documentation that may
be required.

Response: The Rule strikes a
reasonable balance between ensuring
that the debtor provides sufficient
information to enable the court,
creditors, and other parties in interest to
ascertain the debtor’s financial
condition and not overburdening the
report filer. In addition, the use of a
uniform form ensures that certain
statistical information is accessible as
required by the statute. The Rule and
the periodic report forms achieve this
balance, while remaining adaptable to
the circumstances of both individual
debtors and large corporate enterprises.
The more extensive reporting
requirements suggested by two of the
commenters shift that balance by
proposing to make far more information
mandatory for a significant segment of
chapter 11 debtors. Most debtors hold
less than $100 million in assets and are
not publicly traded companies subject
to ongoing SEC reporting. And, as a
witness noted at the Public Hearing,
entities subject to SEC reporting only
submit that detailed information on a
quarterly and annual basis, rather than
monthly. Requiring information akin to
the public disclosures mandated by the
SEC is impractical, expensive, and
burdensome. The periodic reports are
not a substitute for SEC filings, nor are
SEC filings a substitute for periodic
reports. If parties in interest seek this
information, it is available from all
publicly traded debtors in their SEC
filings. Finally, the Rule does not
abridge parties’ rights to seek additional
information through informal inquiry or
in accordance with the Bankruptcy
Code and the Federal Rules of
Bankruptcy Procedure.

The EOUST agrees, however, that
certain financial statements should be
mandatory for every non-individual
debtor. Accordingly, the EOUST has
modified the NPRM to require non-
individual debtors to file:

(1) A Statement of Cash Receipts and
Disbursements;

(2) A Balance Sheet; and

(3) A Statement of Operations (Profit
or Loss Statement) with each Monthly
Operating Report.

Virtually every debtor has or should
maintain these three common financial
statements. Under current USTP
practice, various field offices often
require these three financial statements
as attachments to their local periodic
report forms. The EOUST has created a
new section 58.8(d)(3) providing for the
submission of additional supporting
documentation at the discretion of the
United States Trustee, which supporting
documentation was previously provided
for in former section 58.8(d)(4)—(11). In
cases requiring formal enforcement, the
USTP must seek relief from the
bankruptcy court. See 11 U.S.C.
1112(b)(4).

The EOUST also agrees with the
commenters who suggested that the
debtor and the United States Trustee
should confer early in the case, whether
at the Initial Debtor Interview (“IDI”’) or
some other initial meeting, to discuss
the debtor’s reporting capabilities and
the supplemental documentation that
the debtor will be required to file. Field
offices typically schedule IDIs within
the first few weeks after the petition
date and before the first scheduled
meeting of creditors under 11 U.S.C. 341
(the “Section 341 Meeting”). The
EOUST modified the instructions for
UST Form 11-MOR to clarify that this
initial meeting should occur before both
the first MOR due date and the Section
341 Meeting.

2. Publicly Available Data

Comment: The EOUST received a
comment asserting that data collected in
the MORs and PCRs should be publicly
available in a national searchable
database. The commenter suggested that
the phrase “‘may be data enabled to
facilitate the national compilation of
data” in the preamble to the Rule
should be changed to ““shall be data
enabled to facilitate the national
compilation of data.”

Response: The EOUST accepts the
recommendation by clarifying how the
periodic report forms will function as
electronic documents. Section 58.8(j)(2)
of the Rule clearly provides that the
“Periodic Reports shall be filed via the
United States Bankruptcy Courts’ Case
Management/Electronic Case Filing
System (CM/ECF) as a ‘smart form,’
meaning the reports are data-
embedded.”

The EOUST has replaced the term
“data-enabled” in the NPRM with
“data-embedded.” The periodic report
forms will be read only data-embedded
forms, which are the type of forms used
by the U.S. Courts.
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The EOUST rejects the suggestion that
the EOUST should create a publicly
searchable database of information
collected from the periodic reports. The
statute does not require the creation of
a publicly searchable database. Instead,
the statute requires that the periodic
reports “facilitate compilation of data
and maximum possible access of the
public, both by physical inspection at
one or more central filing locations, and
by electronic access through the internet
or appropriate media.” 28 U.S.C.
589b(b). Accordingly, the public can
obtain the filed periodic reports from
any bankruptcy clerk’s office and can
also extract the embedded data through
PACER with appropriate software.

3. Certification, Service, Filing
Deadlines

a. Certification of Periodic Reports

(§58.8(1))

Comment: One commenter asserted
that retaining the periodic reports with
original “wet” signatures for five years
is burdensome and contrary to the
Paperwork Reduction Act (PRA).
Another commenter suggested that
retaining periodic reports with either
original signatures or an electronic copy
of the signed periodic report should be
sufficient.

Response: The EOUST concludes that
retaining the periodic reports with
original holographic signatures is not
burdensome. The requirement does not
create additional, duplicative, or
unnecessary paperwork; it merely
ensures that the original document is
preserved for a period of time. The
retention of original holographic
signatures is important to the efforts of
the EOUST, as well as the Department
of Justice, to combat abusive bankruptcy
practices through criminal prosecution
and civil enforcement. Although
defendants repudiate signatures in a
small minority of cases, the availability
of the original signature is key to
overcoming such a defense, and, also, in
the view of prosecutors, deters
defendants from contesting the
authenticity of signatures in the first
instance. In addition to the authenticity
of the signature itself, electronic
signatures are more easily manipulated
and appended to documents without the
authorization or knowledge of the
signatory. See also Letter from James M.
Cole, Deputy Att’y Gen., U.S. Dep’t of
Justice, to the Hon. Jeffrey S. Sutton,
Chair, Comm. on Rules of Practice and
Procedure, Admin. Office of the U.S.
Courts (Feb. 13, 2014) (on file with
author), available at https://
www.regulations.gov/

document?’D=USC-RULES-BK-2013-
0001-0128.

In addition, preservation of the
periodic reports with original signatures
is not a collection of information from
the public under the PRA. See 44 U.S.C.
3506(c)(1). Even if the PRA were
implicated, the EOUST provided the
requisite notice under the PRA that
retention of documents with original
signatures will be required. See 44
U.S.C. 3506(c)(2).

b. Declaration Upon Knowledge and
Belief

Comment: One commenter suggested
that the periodic reports should be
signed under penalty of perjury with the
qualification that the report and any
attachments thereto are true and correct
to the best of the signer’s “knowledge
and belief.”

Response: The EOUST declines to add
the qualification. The EOUST
concluded that the “knowledge and
belief” language may contradict or
undermine the purpose of signing the
periodic reports under the penalty of
perjury, which is a stricter standard, to
ensure that the information provided in
the periodic reports is reliable and
accurate. Moreover, the “knowledge and
belief”” language is not consistent with
the official bankruptcy forms
promulgated by the Judicial Conference
of the United States. For example,
Official Form 101 requires debtors to
certify that they “have examined this
petition, and [they] declare under
penalty of perjury that the information
provided is true and correct.” Thus,
adding “knowledge and belief”
language to the periodic reports would
inappropriately create inconsistent
standards for truthfulness.

c. Signature on the UST Form 11-PCR

Comment: The EOUST received a
comment that the signature line of the
UST Form 11-PCR should be changed
to add the designation “Plan Trustee” or
“Plan Administrator.”

Response: The EOUST agrees with
this recommendation, in part. Rather
than identify an exhaustive number of
report filer titles, the EOUST modified
the signature line to provide for any
authorized signatory.

d. Service of the Periodic Reports

Comment: The EOUST received
several comments regarding service of
the periodic reports. Two commenters
stated that the debtor should not be
required to serve UST Form 11-MOR on
each member of any Official Committee
of Unsecured Creditors or on any
governmental taxing authority because
doing so would be unduly burdensome.

One of these commenters also stated
that confidentiality issues may arise if
the Rule requires the debtor to serve
supplemental documentation to “‘any
party in interest” that has not agreed to
confidentiality or non-disclosures. The
same commenter also stated that UST
Form 11-PCR should be served on any
post-confirmation committee.

Response: The EOUST agrees that
service upon individual members of the
committee is unnecessary when the
committee has engaged counsel and has
modified the Rule accordingly. The
EOUST disagrees with the suggestion
that the MOR should not be served upon
taxing authorities. Periodic reports must
specify whether tax returns have been
timely filed and whether tax payments
have been timely made since the date of
the order for relief. 28 U.S.C. 589b(e)(5).
Service of the periodic reports on taxing
authorities provides the relevant taxing
authorities with a meaningful
opportunity to review the
representations made. The EOUST also
modified section 58.8(b) of the Rule to
permit taxing authorities to opt out of
being served with the periodic reports.
Finally, concerns about confidentiality
as to supplemental information may be
addressed on a case by case basis at the
initial meeting between the United
States Trustee and the debtor.

e. Filing Deadlines (§§ 58.8(e), (g))

Comment: One commenter stated that
the Rule should establish a uniform
national due date for all periodic reports
of the 25th of each month. Two
commenters focused on the initial due
date for the UST Form 11-MOR. One
stated that the first report should be due
in the second full month of the case and
should cover the period from the filing
date to the end of the first full month.

A second commenter stated that the
initial report should be filed by the
earlier of (1) the 60th day after the order
for relief or (2) the 30th day after the
end of the first full calendar month after
the order for relief. With respect to the
UST Form 11-PCR, the EOUST received
one comment that the Rule should
clearly state that the Post Confirmation
Report is filed quarterly only after the
plan is confirmed. Another commenter
noted that the phrase “confirmation of
the plan” is unclear as to whether it is
the date of entry of the confirmation
order or the effective date of the plan.
Finally, one commenter advocated that
the Rule should permit the flexibility to
make the filing deadline coincide with
SEC reporting deadlines for those
debtors that are public registrants.

Response: The EOUST agrees that a
uniform due date for periodic reports
should be established, where
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practicable, but declines to adopt any
other due date suggestions. The EOUST
modified the Rule to provide that both
periodic reports are due on the 21st day
of the month immediately following the
reporting period, subject to any local
bankruptcy rule that requires a different
due date. The Rule balances the
practical concerns of a report filer, other
parties’ need for information early in a
case, and any local bankruptcy rules. A
60-day delay in filing the initial MOR
would permit a debtor to operate with
less transparency for the critical first
two months of the case.

Additionally, the EOUST has
maintained the same important balance
in setting the initial MOR due date. The
20th of the month cut off addresses the
concern regarding the burden of filing a
partial month report by not requiring
the filing of a MOR for a period that is
fewer than ten days. The EOUST also
declines to adjust the filing deadline for
debtors who are public registrants so
that it coincides with SEC reporting
deadlines. The uniform deadline
provides necessary predictability, while
maintaining the flexibility to permit
consistency with local bankruptcy rules.
Because they require different reported
information, quarterly SEC filing
deadlines are not relevant to the
monthly periodic reports. Finally, the
EOUST has modified the Rule and
instructions to clarify that Form 11-PCR
is required to be filed following the
effective date of a confirmed plan.

4. Accounting Methods (§ 58.8(h))

a. Generally Accepted Accounting
Principles

Comment: Two commenters stated
that Generally Accepted Accounting
Principles (GAAP) may not be the
appropriate accounting method and will
be unduly burdensome for those debtors
who do not regularly use it. One of these
commenters added that GAAP
accounting would be particularly
difficult for individual debtors because
most individuals do not use this
accounting method, nor do they keep
books in the same manner businesses
do. The other commenter added that
reference in the Rule to ““Statement of
Position 90-7"" should be changed to
Financial Accounting Standards Board
Accounting Standards Codification
(FASB ASC) 852, Reorganizations.

Response: The EOUST concludes that
debtors who do not already follow
GAAP will not be required to adopt
GAAP to prepare the periodic reports.
Accordingly, the EOUST has modified
the Rule to permit debtors to complete
the periodic reports using the
accounting method the debtor used

prepetition. The EOUST has also
removed references to Statement of
Position 90-7 and has replaced it with
a reference to Financial Accounting
Standards Board Accounting Standards
Codification (FASB ASC) 852,
Reorganizations.

b. Inventory Costing Methodology

Comment: One commenter asserted
that the debtor should be required to
disclose its inventory costing method as
well as any change to such method.

Response: The EOUST agrees that this
information is beneficial. While the
Rule required no modifications, the
EOUST has modified the UST Form 11—
MOR and the instructions to include
costing methodology disclosure.

B. Comments on Specific Provisions of
the Rule

1. Professional Fees

a. Reporting Professional Fees on an as
Incurred or as Approved Basis

(§§58.8(b)(8), 58.8(f)(3))

Comment: Five commenters stated
that the debtor should be required to
report fees as incurred rather than, or in
addition to, those approved by the
bankruptcy court. The commenters
assert that reporting fees as incurred
would allow for earlier monitoring of
fees generally, would provide a more
timely picture of the debtor’s cash flow,
and would provide notice of fees that
are incurred but do not necessarily
require court approval, such as fees paid
to a secured creditor under loan
agreements or financing orders or fees
paid to ordinary course professionals.

Response: The statute specifically
provides that the periodic reports
“shall” include “all professional fees
approved by the court in the case for the
most recent period and cumulatively
since the date of the order for relief

. .,”” and the language in the Rule at
section 58.8(b)(8) mirrors this provision.
See 28 U.S.C. 589b(e)(6). The EOUST
concludes that debtors should provide
the information required by the statute,
and if necessary, on a case by case basis
and as requested by the United States
Trustee, provide cash disbursement
registers or ledgers as permitted by
section 58.8(d)(3)(H) of the Rule. In
addition, when interim fee procedures
exist, the amount of fees “‘as incurred”
is available from other sources such as
periodic fee applications and monthly
fee statements of estate professionals.
The additional supporting
documentation pertaining to cash
disbursements and these other sources
present a meaningful picture of the
financial operations of the debtor’s
business.

b. Itemization of Specific Professional
Fees (§58.8(b)(8))

Comment: Seven commenters stated
that the MOR should provide separate
line items for each professional with a
more detailed description of the
professional’s role in the case to better
understand case staffing and costs. One
commenter advocated that the
breakdown of professional fees should
be by type (bankruptcy professional;
nonbankruptcy professional; ordinary
course professionals; secured lender;
committee or other professionals).
Others suggested that itemization by
firm and type of service (e.g., legal or
accounting) would be sufficient, and
one commenter suggested that the
EOUST should provide a better
definition of the term “nonbankruptcy
matters” in order to avoid inconsistent
application of that term. One
commenter stated that requiring
individual debtors to separate
bankruptcy from non-bankruptcy fees
would be burdensome. Two
commenters added that there should be
a specific line item for efficiency
counsel because separate disclosure of
efficiency counsel fees would allow a
more thorough review of how each firm
is used and would encourage the
appropriate assignment of tasks. A third
commenter, while not specifically
referring to efficiency counsel, agreed
with this rationale.

Response: The EOUST agrees that
professional fees should be reported in
more detail for the reasons given by the
commenters. Three kinds of
professional fees are paid in a
bankruptcy case:

(1) Those allowed and approved by
the court after a fee application
(traditional bankruptcy fees);

(2) Those approved to be paid under
an “ordinary course professional” order,
and generally capped by a certain
amount each month and in the
aggregate, and requiring a fee
application if the amount billed exceeds
the cap (OCP fees); and

(3) Those paid to professionals based
upon contractual rights, such as fees for
secured creditors’ counsel that are
authorized to be paid under a financing,
adequate protection, or cash collateral
order (contractual fees).

The statute requires that fees incurred
on behalf of the debtor be reported
separately from “those that would have
been incurred absent a bankruptcy
case.” 28 U.S.C. 589b(e)(6). OCP fees
will often be for non-bankruptcy work,
such as fees incurred in a state court tort
action, and are required to be reflected
on the periodic reports. However, unlike
traditional bankruptcy fees and OCP
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fees, contractual fees are not limited or
reviewed by the court. It may also be
difficult to breakout which contractual
fees were incurred in connection with
the bankruptcy case and which
contractual fees would have been
incurred regardless of whether a
bankruptcy case was filed. Requiring a
debtor to report a secured lender’s fees
on its periodic reports in similar detail
to estate professionals’ fees would
impose undue burdens on the report
filer, because it would require the report
filer to find out this information from
third parties who may not be
forthcoming. Finally, the EOUST must
also reject the suggestion not to require
individual debtors to segregate
bankruptcy from nonbankruptcy fees
because the statute requires this
segregation. See 28 U.S.C. 589b(e)(6).

The EOUST has modified the form
and the instructions for both the MOR
and PCR to add line items for lead
counsel, efficiency counsel, co-counsel,
local counsel, financial professionals,
and other professionals. If warranted by
the facts of the case, the United States
Trustee may request that the debtor
attach a supplemental schedule that
identifies all fees and expenses for
professionals employed in the
bankruptcy case per renumbered section
58.8(d)(3)(D) of the Rule.

The EOUST also agrees that the
definition of “nonbankruptcy matters”
should be clarified. Accordingly, the
EOUST has added a definition of
“nonbankruptcy matters” in the
periodic report instructions.

2. Individual Chapter 11 Debtors
(§58.8(c))

a. Separate UST Form MOR-11 and
PCR-11 for Individual Debtors

Comment: One commenter advocated
that a separate form should be created
for individual debtors because the
commenter believed that the proposed
forms were too complicated. Another
commenter suggested that high wealth
individual debtors with complex
financial structures should use a more
detailed MOR form than that proposed.

Response: The statute prescribes
“uniform forms for—periodic reports by
debtors in possession or trustees.” 28
U.S.C. 589b(a)(2). It does not specify
separate forms for individual debtors,
high wealth or otherwise. The EOUST
has revised the forms and instructions,
however, to clarify which sections apply
to individual debtors. The EOUST has
modified Part 8 of UST Form 11-MOR
to better reflect the types of
disbursements typically made by
individual debtors. If further
information is needed from high wealth

individual debtors, the United States
Trustee may exercise discretion and
request it. And finally, parties seeking
more detailed information from debtors
may seek that information through
informal inquiry or in accordance with
the Bankruptcy Code and the Federal
Rules of Bankruptcy Procedure.

b. Requirements To Report Certain
Business Activity Is Burdensome and
Confusing to Individual Debtors

Comment: Two commenters focused
on the burden that would be placed on
individual chapter 11 debtors if they
were required to provide income
statements, statements of operations, or
other supporting documents identified
in section 58.8(d) of the NPRM because
most individual debtors do not keep
these kinds of records. Another
commenter suggested that individual
debtors should be required to provide
this information unless they obtain a
waiver from the United States Trustee.

Response: The NPRM imposed
identical document production
requirements on individual and non-
individual debtors. The EOUST
considered the competing comments
regarding the scope of the supplemental
documentation requirements placed on
individual debtors and has modified
section 58.8(d) and has added new
section 58.8(d)(2) to provide that
individuals need not provide
supplemental documentation unless the
United States Trustee requests it in the
United States Trustee’s discretion.

3. Jointly Administered Cases

Comment: One commenter stated that
the Rule should clarify whether
reporting in jointly administered cases
should be on a per entity,
nonconsolidated basis or whether
jointly administered debtors may be
permitted to submit one single
consolidating form.

Response: The EOUST agrees and has
modified the Rule to clarify that
periodic reports in jointly administered
cases shall be filed on a per entity,
nonconsolidated basis. Use of a single
consolidating form in jointly
administered cases would make data
extraction difficult and would require
the creation of a separate form and a
separate data-extraction process for
jointly administered cases, which would
impose undue costs and burdens.
Moreover, the EOUST has observed that
some debtors that presently file
consolidating forms in certain districts
are not providing sufficient information
on a per-debtor basis. Requiring each
debtor in a jointly administered case to
file a separate MOR addresses this
problem. Accordingly, the EOUST has

modified sections 58.8(b) and 58.8(f) to
clarify that, in jointly administered
cases, unless otherwise required by the
United States Trustee in the United
States Trustee’s discretion, each jointly
administered debtor is required to file a
separate periodic report on a
nonconsolidated basis. The EOUST also
made conforming changes to the
instructions for each form.

4. Full-Time Employees (§ 58.8(b)(3))

Comment: One commenter suggested
that the Rule should require the debtor
to report both full-time (or full-time
equivalent) and part-time employees in
order to reflect a fuller picture of
whether jobs were saved or created
during the bankruptcy case.

Response: The statute requires that
the periodic reports include the
“number of full-time employees as of
the date of the order for relief and at the
end of each reporting period since the
case was filed.” 28 U.S.C. 589b(e)(6).
The Rule conforms to the statute.

The EOUST considered the potential
benefits offered by the additional
categories of full-time equivalent and
part-time employees. Though reporting
the additional employee categories
might provide a broader picture of the
debtor’s workforce, the EOUST
concludes that the additional categories
would be too subjective and variable,
and therefore, would be unlikely to
provide meaningful information
regarding whether jobs were saved or
created.

5. Taxes and Insurance (§§ 58.8(b)(9),
(b)(14))

Comment: Two commenters suggested
that the debtor should be required to
itemize what tax and insurance
payments have been made. One of those
commenters further inquired whether
risk management products (such as
swaps or other derivatives) are
considered “insurance” for the purposes
of the MOR.

Response: The EOUST agrees that
itemization of tax and insurance
payments would be beneficial and has
modified UST Form 11-MOR to include
additional lines for reporting the
different types of tax and insurance
payments. The Rule does not require
amendment because it very broadly
requires the reporting of tax and
insurance payments. Section 58.8(d)(3)
further permits the United States
Trustee to request additional
documentation on a case by case basis,
if necessary, to present a complete
picture of the financial operations of the
debtor. Finally, the EOUST has
modified the form instructions to clarify
that risk management products such as
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swaps and other derivatives are not
considered insurance for the purposes
of the MORs.

6. Payments Made on Prepetition Debt
(§58.8(b)(10))

Comment: One commenter stated that
the Rule should not limit disclosure of
payments toward prepetition debt to
those solely to secured lenders or
lessors, but should include payments on
unsecured debt as well. Another
commenter noted that the Rule should
include undersecured debt and debts in
which the security interest is in dispute.

Response: The EOUST concludes that
the wording in draft section 58.8(b)(10)
could give rise to different and
contradictory interpretations. Therefore,
the EOUST has modified section
58.8(b)(10) to clarify that report filers
should include all payments of
prepetition debt (including unsecured
debt).

7. Payments to or on Behalf of Insiders
(§58.8(b)(12))

Comment: Two commenters stated
that the report filer should be required
to explain the nature and type of insider
transactions, rather than simply list the
payments made.

Response: The EOUST agrees that
additional information regarding
unusual transactions, such as insider
transactions, is often beneficial. The
Rule does not require amendment
because the United States Trustee has
the discretion to request this
documentation under former section
58.8(d)(11) (renumbered as section
58.8(d)(3)(E)). UST Form 11-MOR has
been modified to add space for
additional information concerning
insider transactions.

8. Cash Flow and Other Statements
(§58.8(d))

Comment: One commenter stated that
the Rule should require report filers to
submit the following statements:

(1) Statement of changes in cash flow;

(2) Statement of changes in equity
(deficit); and

(3) Intercompany account balances.

Response: While the EOUST agrees
that these documents may be valuable
on a case by case basis, the Rule does
not require amendment because these
items are already included in former
section 58.8(d)(11) (renumbered as
section 58.8(d)(3)(I)). The EOUST has
modified the instructions for UST Form
11-MOR to include these items in the
list of supplemental documentation the
United States Trustee may request.

9. Balance Sheets, Statement of Capital
Assets (§58.8(d))

Comment: One commenter stated that
the debtor’s balance sheet should mirror
the disclosures required by the SEC’s
Regulation S—-X and that the Statement
of Capital Assets should include the
original cost, amortization to date,
amortization method and life for each
major component of capital assets.

Response: The EOUST disagrees. The
MOR does not supplant required SEC
filings. Parties in interest can obtain this
information from public companies’
securities filings. Moreover, requiring
these disclosures from non-publicly
traded companies and individuals may
impose undue burdens.

10. Accounts Receivable (§ 58.8(d))

Comment: One commenter stated that
the report filer should be required to
report accounts receivable both gross
and net of any reserves. The commenter
also stated that the debtor should be
required to report the total of accounts
receivable both prepetition and
postpetition because prepetition
accounts receivable may not be
available.

Response: The EOUST recognizes that
additional information concerning
accounts receivable may be beneficial,
but disagrees with the comment and
concludes that accounts receivable
should be reported consistent with the
debtor’s prepetition accounting
practices. Though the Rule does not
require amendment, the EOUST has
modified the instructions to UST Form
11-MOR to permit the reporting of
additional detail regarding accounts
receivable.

11. Post-Confirmation Reports:
Disbursements and Transfers (§ 58.8(f))

Comment: One commenter asserted
that the report filer should be required
to report cash and property transfers
separately. Another commenter stated
that the report filer should be required
to report noncash distributions of
securities in the reorganized debtor and
the value of noncash distributions.

Response: The EOUST agrees that
separate reporting of the information
requested by both commenters would be
beneficial. The EOUST has modified the
UST Form 11-PCR to include line items
for transfers of securities and other
noncash property, though the Rule does
not require amendment. The statute also
requires the debtor to report, “by class,
the recoveries, expressed in aggregate
dollar values.” 28 U.S.C. 589b(e)(7).
Thus, the EOUST has added a line to
the PCR instructions requiring those
debtors making distributions of

securities or other property to use the
valuation method described in the
disclosure statement, regardless of the
value of the securities or other property
on the distribution date. If the
disclosure statement does not give a
value for the securities or other property
or does not describe the valuation
method, the report filer should provide
an explanation of how the securities or
other property have been valued for the
purposes of the PCR.

Summary of Changes in Final Rule

The final Rule differs from the NPRM
in the following ways:

1. Section 58.8(a) has been modified
to include an additional clarifying
sentence providing that the Rule does
not excuse, supersede, or otherwise
modify any applicable nonbankruptcy
reporting obligations.

2. Section 58.8(b) has been modified
to permit taxing authorities to opt out of
being served with periodic reports.

3. Section 58.8(b) and section 58.8(f)
now provide that in jointly
administered cases each debtor, trustee,
reorganized debtor, or other authorized
party charged with administering a
confirmed plan is required to file a
separate periodic report on a
nonconsolidated basis, unless otherwise
required by the United States Trustee in
the United States Trustee’s discretion.

4. Section 58.8(b)(10) has been
modified to require the reporting of all
payments of unsecured debt.

5. Section 58.8(d)(1) now requires
non-individual debtors to file:

(a) A statement of cash receipts and
disbursements;

(b) A balance sheet; and

(c) A statement of operations (profit
and loss statement) with each MOR.

6. Section 58.8(d)(2) has been added
to provide the United States Trustee
with the discretion to require individual
debtors to file the documentation
identified in § 58.8(d)(1). Section
58.8(d)(3) provides the United States
Trustee with the discretion to require
any debtor or trustee to provide any
other supporting documentation
necessary to present a complete picture
of the financial operations of the estate.

7. Former §§ 58.8(d)(4) through (11),
that provide for the submission of
additional supporting documentation at
the discretion of the United States
Trustee, have been moved into new
section 58.8(d)(3).

8. Sections 58.8(e) and (g) now
provide that MORs and PCRs are due by
the 21st day of the relevant month,
subject to any local bankruptcy rule that
requires a different due date. Section
58.8(g) also clarifies that PCR forms are
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required to be filed following the
effective date of a confirmed plan.

9. Section 58.8(h) clarifies that a
debtor may use whatever accounting
method the debtor used prepetition and
does not require GAAP of all debtors.
Section 58.8(h) also deletes the
reference to ““Statement of Position 90—
7” and replaces it with “Accounting
Standards Codification 852,
Reorganizations, Financial Accounting
Standards Board.”

10. The term ‘“‘data-enabled” in
§58.8(j)(2) has been replaced with the
term ‘‘data-embedded.”

Executive Orders 12866, 13563, and
13771—Regulatory Review

This Rule has been drafted and
reviewed in accordance with

(1) Executive Order 12866,
“Regulatory Planning and Review”
section 1(b), Principles of Regulation;

(2) Executive Order 13563 “Improving
Regulation and Regulatory Review”
section 1(b) General Principles of
Regulation; and

(3) Executive Order 13771, “Reducing
Regulation and Controlling Regulatory
Costs” section 3(a), Annual Regulatory
Cost Submissions to the Office of
Management and Budget (OMB).

This Rule is not a “significant
regulatory action” under Executive
Order 12866, and, accordingly, this Rule
has not been reviewed by OMB.

Executive Orders 12866 and 13563
direct all agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 emphasizes the need to
identify incremental costs and requires
approximation of the total costs or
savings associated with the regulation
over future fiscal years. The Department
has assessed the costs and benefits and
costs savings of this regulation and
believes that the regulatory approach
selected maximizes net benefits and,
after minimal initial costs, will yield
costs savings.

It is estimated that the cost to the
government for developing these
periodic reports is approximately
$67,000. The estimated cost to develop
a system to store information extracted
from these reports and to analyze the
data is approximately $144,000. The
USTP anticipates using existing

information technology resources to
meet the costs associated with
developing the periodic reports and a
system to store the information
extracted from the reports. The USTP
expects the initial investment to be
offset within the first four years of
implementation. Beyond these amounts,
there will be no additional cost to the
government or to the public, and costs
savings to the government are expected
from updating these reports to an
electronic format.

Because debtors-in-possession and
trustees are already required to
complete periodic reports, the Rule is
not a new layer of regulation. See 11
U.S.C. 704, 1106, and 1107. Moreover,
the Rule imposes no obligations on the
general public because only debtors-in-
possession and trustees for chapter 11
bankruptcy cases are responsible for
filing periodic reports. By contrast, the
information disclosed in the periodic
reports is of vital importance to the
bankruptcy process. The reported
information assists the courts, creditors,
and other stakeholders in assessing,
among other things, the likelihood of
rehabilitation, whether the bankruptcy
estate has been mismanaged, and
whether the estate maintains adequate
insurance coverage to protect both
creditors and the general public from
harm.

Periodic report forms are currently
used across the country, but the format
and content of the forms vary by region,
office, and district. The use of
congressionally required uniform forms
for periodic reports will assist policy-
makers, scholars, and the public in
better understanding the bankruptcy
system. Instead of many different
versions of periodic report forms,
currently numbering over a hundred,
debtors-in-possession and trustees will
use the same data-embedded forms.

Requiring a uniform periodic report
will aid external stakeholders by
providing consistency across different
jurisdictions and also helping to
streamline the processing of reports by
the USTP. Uniformity and consistency
will also assist counsel, creditors, and
other stakeholders with a national
presence in their analysis of the
disclosed information. Additional
administrative requirements for external
parties are expected to be minimal. On
the basis of these considerations, the
Rule for uniform periodic reports would
provide net benefits to the USTP and
the general public.

The total estimated cost to implement
and maintain the proposed system is
$211,000. This cost is expected to be
offset over time by increased efficiency
in the data entry process. The USTP has

processed approximately 100,000
periodic reports on average over the past
10 fiscal years, with each periodic
report requiring 1-2 minutes of data
entry time on average. At an estimated
salary of $56/hour plus benefit costs,
average data entry processing costs for
periodic reports total approximately
$124,000. Continuing the current
process would cost approximately
$480,000 in 2016 dollars through 2026,
while the anticipated savings from
implementing the proposed process
would exceed the upfront
implementation cost by over $150,000
during that time span. These savings
would be sustained over time, with an
annualized cost savings of
approximately $113,000 in perpetuity.
Such savings are critical because they
will allow the USTP to redeploy scarce
resources to other important priorities.

In addition to the tangible cost
savings expected to be generated, there
would be a number of intangible
benefits. The benefits considered
include the benefits to the chapter 11
debtors-in-possession and chapter 11
trustees who are obligated to file
periodic reports, as well as benefits to
the courts, creditors, parties in interest,
bankruptcy professionals who represent
the various constituencies in the cases,
the USTP, and external stakeholders
including the public, policy-makers,
and scholars.

The Rule benefits report filers by
replacing outdated paper forms which
vary by local jurisdiction with
standardized, updated forms in an
electronic format that promotes clarity
and certainty. The Rule benefits the
court, creditors, and other parties in
interest in bankruptcy cases by
simplifying the intake, organization, and
understanding of these periodic reports.

The Rule benefits professionals who
represent debtors-in-possession in
bankruptcy cases in multiple districts
by reducing the burden associated with
identifying and complying with varying
local requirements in filing periodic
reports. In other words, uniformity and
consistency will allow these
professionals to operate more efficiently
and with greater accuracy.

The Rule benefits the USTP by
standardizing the collection of
congressionally required data elements
in an electronic format that facilitates
automated analysis, therefore
streamlining and reducing the time
necessary to review and draw
conclusions from the information
provided on the forms.

Lastly, the Rule benefits the public by
making the collection of information
mandated by the Bankruptcy Code and
Rules more transparent, thereby



Federal Register/Vol. 85, No. 245/Monday, December 21, 2020/Rules and Regulations

82913

promoting greater understanding of the
bankruptcy system and its stakeholders.
Policy-makers and scholars in particular
will benefit from the accessibility of
electronic bankruptcy data, which can
be more readily aggregated, analyzed,
and shared in the updated, standardized
format than in the current idiosyncratic
local formats, which require manual
collection and review.

In sum, the Department is confident
the Rule provides multiple benefits to
the public, while imposing minimal
initial streamlining costs borne by the
USTP that will yield substantial cost
savings in future fiscal years.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Director has reviewed this Rule and by
approving it certifies that it will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that chapter 11 small business debtors
are not required to complete these
periodic reports. Pursuant to Section
435 of the BAPCPA, the Judicial
Conference of the United States has
developed a periodic report, entitled
Official Form 425C ‘“Monthly Operating
Report for Small Business Under
Chapter 11,” for use by small business
debtors as defined by the Bankruptcy
Code. See 11 U.S.C. 101(51D), 308.

Paperwork Reduction Act

These periodic reports are associated
with an open bankruptcy case.
Therefore, the exemption under 5 CFR
1320.4(a)(2) applies.

Unfunded Mandates Reform Act of
1995

This Rule does not require the
preparation of an assessment statement
in accordance with the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1531. This Rule does not include a
federal mandate that may result, in the
aggregate, in the annual expenditure by
State, local, and tribal governments, or
by the private sector, of more than the
annual threshold established by the Act
($123 million in 2005, adjusted
annually for inflation). Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This Rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 801 et
seq. This Rule will not result in an
annual effect on the economy of $100

million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, and
innovation; or have significant adverse
effects on the ability of United States-
based companies to compete with
foreign-based companies in domestic
and export markets.

Privacy Act Statement

28 U.S.C. 589b authorizes the
collection of the information in the
periodic reports. As part of the debtor-
in-possession’s or trustee’s reporting
obligations, the United States Trustee
will review the information contained
in these reports. The United States
Trustee will not share the information
with any other entity unless authorized
under the Privacy Act, 5 U.S.C. 552a et
seq. EOUST has published a System of
Records Notice that delineates the
routine use exceptions authorizing
disclosure of information. See 71 FR
59818, 59819 (Oct. 11, 2006), JUSTICE/
UST-001, “Bankruptcy Case Records
and Associated Files.” Providing this
information is mandatory under 11
U.S.C. 704, 1106, and 1107.

List of Subjects in 28 CFR Part 58

Bankruptcy, Trusts and trustees.

For the reasons set forth in the
preamble, 28 CFR part 58 is amended as
set forth below.

PART 58—[AMENDED]

m 1. The authority citation for part 58
continues to read as follows:

Authority: 5 U.S.C. 301, 552; 11 U.S.C.
109(h), 111, 521(b), 727(a)(11), 1141(d)(3),
1202; 1302, 1328(g); 28 U.S.C. 509, 510, 586,
589b.

m 2. Add §58.8 to read as follows:

§58.8 Uniform Periodic Reports in Cases
Filed Under Chapter 11 of Title 11.

(a) Scope. The requirements of this
section apply to all chapter 11 debtors
who do not qualify as a “small business
debtor” under 11 U.S.C. 101(51D).
Nothing in this section shall excuse,
supersede, or otherwise modify any
applicable nonbankruptcy reporting
obligations, including, but not limited
to, those set forth in chapters 2a through
2e of title 15 of the United States Code.

(b) UST Form 11-MOR, Monthly
Operating Report. Debtors-in-possession
(debtor) and chapter 11 trustees (trustee)
must file with the court and serve upon
the United States Trustee, any official
committee appointed under 11 U.S.C.
1102, any governmental unit charged
with responsibility for collection or
determination of any tax arising out of
the estate’s operation, and any

requesting party in interest monthly
operating reports using UST Form 11—
MOR (MOR). In jointly administered
cases, unless otherwise required by the
United States Trustee in the United
States Trustee’s discretion, each jointly
administered debtor is required to file a
separate MOR on a nonconsolidated
basis. The MOR must contain the
following:

(1) Information about the industry
classification, published by the
Department of Commerce, for the
businesses conducted by the debtor;

(2) Length of time the case has been
pending as of the end of the reporting
period;

(3) Number of full-time employees as
of the date of the order for relief and at
the end of each reporting period since
the case was filed;

(4) Cash receipts, cash disbursements,
and profitability of the debtor during the
reporting period and cumulatively since
the date of the order for relief;

(5) Asset and liability status as of the
end of the reporting period;

(6) Assets sold or transferred outside
the ordinary course of business (with or
without court approval) during the
reporting period and cumulatively since
the date of the order for relief;

(7) Income statement, commonly
referred to as a statement of operations,
for the reporting period;

(8) All professional fees approved by
the court in the case during the
reporting period and cumulatively since
the date of the order for relief
(separately reported, for the professional
fees incurred by or on behalf of the
debtor, between those that would have
been incurred absent a bankruptcy case
and those not);

(9) Information about whether tax
returns and tax payments since the date
of the order for relief have been timely
filed and made;

(10) Payments made on pre-petition
debt during the reporting period;

(11) Payments made outside the
ordinary course of business without
court approval during the reporting
period;

(12) Payments made to or on behalf of
insiders during the reporting period;

(13) Postpetition borrowing during the
reporting period;

(14) Information about insurance,
including workers’ compensation,
casualty/property, and general liability
during the reporting period;

(15) Information about whether
disclosure statements and plans of
reorganization have been filed with the
court during the reporting period; and

(16) Information about the payment of
quarterly fees to the United States
Trustee during the reporting period.
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(c) Individual chapter 11 debtors.
Individual debtors also must complete
Part 8 of the MOR, which includes the
following:

(1) Total income during the reporting
period, including income from salary,
wages, self-employment, and any other
source;

(2) Total expenses during the
reporting period, including expenses
related to self-employment, and unusual
or significant unanticipated expenses;

(3) Difference between total income in
paragraph (c)(1) of this section and total
expenses in paragraph (c)(2) of this
section;

(4) Debts (that are not related to self-
employment) that were incurred since
the petition filing date, which are past
due; and

(5) Information about whether all
required domestic support obligation
payments (as that term is defined by 11
U.S.C. 101(14A)) have been paid.

(d) Supporting MOR documents. (1)
Unless the United States Trustee in the
United States Trustee’s discretion
provides otherwise, any non-individual
debtor or trustee must file with the court
and serve upon the United States
Trustee, any official committee
appointed under 11 U.S.C. 1102, any
governmental unit charged with
responsibility for collection or
determination of any tax arising out of
the estate’s operation, and any
requesting party in interest the
following documentation:

(i) Statement of cash receipts and
disbursements that shows all cash
receipts and cash disbursements for all
bank and investment accounts;

(ii) Balance sheet containing the
summary and detail of the assets,
liabilities, and equity (net worth) or
deficit of the estate. The estate’s
prepetition liabilities and retained
earnings must be reported separately
from the estate’s postpetition liabilities
and retained earnings; and

(iii) Statement of operations (profit or
loss statement) that compares the
estate’s actual performance with
projected performance.

(2) At the discretion of the United
States Trustee, an individual debtor may
be required to file with the court and
serve upon the United States Trustee,
any official committee appointed under
11 U.S.C. 1102, any governmental unit
charged with responsibility for
collection or determination of any tax
arising out of the estate’s operation, and
any requesting party in interest the
documentation identified in paragraph
(d)(1) of this section.

(3) At the discretion of the United
States Trustee, the debtor or trustee may
be required to file with the court and

serve upon the United States Trustee,
any official committee appointed under
11 U.S.C. 1102, any governmental unit
charged with responsibility for
collection or determination of any tax
arising out of the estate’s operation, and
any requesting party in interest the
following documentation:

(i) Accounts receivable aging, which
is an aged summary of accounts
receivable including total receivables,
net of doubtful accounts;

(ii) Postpetition liabilities aging,
which is an aged summary schedule of
postpetition liabilities segregated by
general payables, amounts owed to
professionals, taxes, etc.;

(iii) Statement of capital assets that
identifies the book value of all capital
assets on the petition date, the book
value at the beginning of the reporting
period, any additions or deletions
including depreciation, and the book
value at the end of the reporting period;

(iv) Schedule of payments to
professionals that identifies all fees and
expenses for all professionals employed
in the bankruptcy case;

(v) Schedule of payments to insiders
that includes all payments made by the
debtor to any person or entity
considered an insider under 11 U.S.C.
101(31);

(vi) Bank statements and bank
reconciliations that reflect all bank
accounts and banking transactions;

(vii) Descriptions of assets sold or
transferred outside the ordinary course
of business during the reporting period,
and the terms of such sales or transfers;

(viii) Registers or ledgers
documenting the estate’s cash
disbursements during the reporting
period;

(ix) Statement of cash flows during
the reporting period;

(x) Other transactional documents,
including real estate settlement
documents, contracts, or loan
documents for the reporting period; and

(xi) Other records.

(e) Deadlines for filing and submitting
MOR. The MOR must be filed with the
court and submitted to the United States
Trustee on a monthly basis. Unless
otherwise provided by local rule, each
MOR must be filed by no later than the
21st day of the month immediately
following the reporting period covered
by the MOR. The MOR must be filed
every month until one of the following
occurs:

(1) The effective date of a confirmed
plan of reorganization;

(2) The conversion of the case to a
case under another chapter; or

(3) The dismissal of the case.

(f) UST Form 11-PCR, Post-
confirmation Report. Following the

effective date of a confirmed plan,
reorganized debtors and any other
authorized parties who have been
charged with administering the
confirmed plan must file with the court
and serve upon the United States
Trustee, any governmental unit charged
with responsibility for collection or
determination of any tax arising out of
such operation, and any requesting
party in interest quarterly post-
confirmation reports using UST Form
11-PCR. In jointly administered cases,
unless otherwise required by the United
States Trustee in the United States
Trustee’s discretion, each jointly
administered debtor, reorganized
debtor, or other authorized party who
has been charged with administering a
confirmed plan is required to file a
separate PCR on a nonconsolidated
basis. The PCR must contain the
following:

(1) Date the petition was filed and the
date of plan confirmation;

(2) Summary of all post-confirmation
amounts disbursed. This summary must
be segregated into disbursements during
the most recent reporting period and
total disbursements since the date of the
confirmation order;

(3) All preconfirmation professional
fees approved by the court in the case
for the most recent period and
cumulatively since the date of the order
for relief (separately reported, for the
professional fees incurred by or on
behalf of the debtor, between those that
would have been incurred absent a
bankruptcy case and those not);

(4) Information regarding the
recoveries of holders of claims under
confirmed plans. This information must
be expressed in aggregate dollar values
and, in the case of claims, as a
percentage of total claims of the class
allowed;

(5) Information on whether a final
decree has been entered or is
anticipated to be entered; and

(6) Information about the payment of
quarterly fees to the United States
Trustee during the reporting period.

(g) Deadlines for filing and submitting
PCR. The PCR must be filed with the
court and submitted to the United States
Trustee on a quarterly basis. Unless
otherwise provided by local rule, each
PCR must be filed not later than the 21st
day following the last day of the
reporting (previous) quarter. The PCR
must be filed every quarter until one of
the following occurs:

(1) The date of the final decree;

(2) The conversion of the case to a
case under another chapter; or

(3) The dismissal of the case.

(h) Accounting methods. Generally
Accepted Accounting Principles
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(GAAP) are required to be used when
completing the Periodic Reports, except
if the debtor used a different set of
accounting standards prepetition or if
the United States Trustee or an order of
the court otherwise modifies the GAAP
requirement. If the debtor uses GAAP
accounting, supporting documents must
comply with GAAP, such as the
Financial Accounting Standards Board’s
Accounting Standards Codification 852,
“Reorganizations.”

(i) Certification of Periodic Reports’
accuracy. The Periodic Reports must be
certified under penalty of perjury that
they are true and correct by an
individual who is authorized under
applicable law to certify on behalf of the
debtor, trustee, reorganized debtor, or
other authorized party who has been
charged with administering a confirmed
plan. The debtor’s, trustee’s, reorganized
debtor’s, or other authorized party’s
attorney must maintain possession of
the Periodic Reports with original
holographic signatures for five years,
unless otherwise provided by local rule.
In addition to the obligations imposed
by (1)(2), a pro se debtor must submit the
Periodic Reports with original
holographic signatures to the office of
the United States Trustee in the district
in which the bankruptcy case is
pending.

(j) Mandatory usage of Periodic
Reports. The Periodic Reports must be
utilized by debtors and trustees when
completing their monthly operating
reports or post-confirmation reports.
The Periodic Reports shall be used
without alteration, except as otherwise
provided in this rule, in a particular
UST Form 11-MOR or UST Form 11—
PCR, or in the instructions for UST
Form 11-MOR or UST Form 11-PCR.
The Periodic Reports may be modified
to permit minor changes not affecting
wording or the order of presenting
information. All debtors and chapter 11
trustees serving in districts where a
United States Trustee is serving must
use the Periodic Reports in the
administration of their cases, in the
same manner and with the same
content, as set forth in this Rule.

(1) All Periodic Reports may be
electronically or mechanically
reproduced so long as the content and
the form remain consistent with the
Periodic Reports as they are posted on
EOUST’s website; and

(2) The Periodic Reports shall be filed
via the United States Bankruptcy
Courts’ Case Management/Electronic
Case Filing System (CM/ECF) as a
“smart form,” meaning the reports are
data-embedded.

Dated: December 8, 2020.
Clifford J. White III,

Director, Executive Office for United States
Trustees.

[FR Doc. 2020-27715 Filed 12—18-20; 8:45 am]
BILLING CODE 4410-40-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG—-2020-0639]
RIN 1625-AA00

Safety Zone; Narragansett Bay,
Quonset, RI

AGENCY: Coast Guard, DHS.

ACTION: Temporary interim rule and
request for comments.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters within a 1,700 foot
radius of the barge M. J. VERROCHI
located in Narragansett Bay, Quonset,
RI. The safety zone is needed to protect
personnel, vessels, and the marine
environment from the potential hazards
created by dredging operations that
include drilling and blasting. When
enforced, entry of vessels or persons
into this zone is prohibited unless
specifically authorized by the Captain of
the Port, Southeastern New England or
designated representative.

DATES:

Effective date: This rule is effective
from December 30, 2020 through
January 31, 2021.

Comments due date: Comments and
related material must be received by the
Coast Guard on or before December 31,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2020—
0639 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule. You may submit comments
identified by docket number USCG—
2020-0639 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion for further
instructions on submitting comments.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Waterways Management
Division, U.S. Coast Guard Sector
Southeastern New England, telephone

401-435-2342, email SENEWWM®@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rule Making
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
Notice of Proposed Rulemaking (NPRM)
with respect to this rule because it is
impracticable. The Coast Guard did not
receive sufficient details to evaluate the
drilling and blasting in Narragansett Bay
until November 23, 2020. It is
impracticable to publish an NPRM
because we must establish this safety
zone by December 30, 2020, but lack
sufficient time to collect public
comments and to address them before
issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making it effective less than 30 days
after publication in the Federal
Register. For reasons stated in the
preceding paragraph, delaying the
effective date of this rule would be
impracticable and contrary to the public
interest because timely action is needed
to respond to the potential safety
hazards associated with the drill and
blast project.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port (COTP) Sector
Southeastern New England has
determined that potential hazards exist
with the loading of explosives, transit of
explosives and storage of explosives on
the barge M. J. VERROCHI during the
drill and blast project. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone.
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IV. Discussion of the Rule

This rule establishes a safety zone
from December 30, 2020 through
January 31, 2021. The safety zone will
cover all navigable waters within 1,700
feet of the barge M. J. VERROCHI used
for dredging operations in Narragansett
Bag near Quonset, RI. The duration of
the zone is intended to protect
personnel, vessels, and the marine
environment in these navigable waters
while the barge M. J. VERROCHI
conducts dredging operations that
include drilling and blasting. No vessel
or person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative. The Coast
Guard will notify the public and local
mariners of this safety zone through
appropriate means, which may include,
but are not limited to; publication in the
Local Notice to Mariners and Broadcast
Notice to Mariners via marine Channel
16 (VHF-FM) in advance of any
enforcement.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, it has not
been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone. This
safety zone will restrict vessel traffic
from entering or transiting in
Narragansett Bay within 1,700 foot
radius around the barge M. J.
VERROCHI. Moreover, the Coast Guard
will issue Broadcast Notice to Mariners
via VHF—FM marine channel 16 about
the safety zone, and vessel traffic will be
able to seek permission from COTP to
safely transit through the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule would not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant impact
on any vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule would not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the

various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone on the
navigable waters of Narragansett Bay, RI
that will prohibit entry within a 1,700
foot radius of the barge M. J.
VERROCHL. It is categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
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coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

VI. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacyNotice.

Documents mentioned in this TIR as
being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T01-0639 to read as
follows:

§165.T01-0639 Safety Zone; Narragansett
Bay, Quonset, RI.

(a) Location. The following area is a
safety zone: All navigable waters from
surface to bottom, within a 1,700 foot
radius around the barge M. J.
VERROCHI located in Narragansett Bay,
Quonset, RI.

(b) Enforcement Periods. This section
is enforceable 24 hours a day from
December 30, 2020 through January 31,
2021, but will only be enforced when
deemed necessary by the COTP
Southeastern New England.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.
A designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard assigned to
units under the operational control of
U.S. Coast Guard Sector Southeastern
New England.

(2) Vessels requiring entry into this
safety zone must request permission
from the COTP or a designated
representative. To seek entry into the
safety zone, contact the COTP or the
COTP’s representative by telephone at
508—-457-3211 or on VHF-FM channel
16.

(3) Persons and vessels permitted to
enter this safety zone must transit at
their slowest safe speed and comply
with all lawful directions issued by the
COTP or the designated representative.

(d) Information broadcasts. The COTP
or a designated representative will
inform the public through Broadcast
Notice to Mariners of any changes in the
planned schedule.

Dated: December 15, 2020.
C.J. Glander,

Captain, U.S. Coast Guard, Captain of the
Port Sector Southeastern New England.

[FR Doc. 2020-28111 Filed 12—18-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 1

[Docket No. PTO-P-2019-0009]

RIN 0651-AD33

Small Entity Government Use License
Exception

AGENCY: United States Patent and
Trademark Office, Department of
Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (USPTO or Office) is
amending the rules of practice in patent
cases to clarify and expand exceptions
to the rule pertaining to government use
licenses and their effect on small entity
status for purposes of paying reduced
patent fees. The rule change is designed
to support independent inventors, small
business concerns, and nonprofit
organizations in filing patent
applications and to encourage
collaboration with the Federal
Government by expanding the
opportunities to qualify for the small
entity patent fees discount for
inventions made during the course of
federally funded or federally supported
research.

DATES: Effective date: This final rule is
effective on January 20, 2021.

FOR FURTHER INFORMATION CONTACT:
James Engel, Senior Legal Advisor,
Office of Patent Legal Administration,
by phone at 571-272-7725, or by email
at James.Engel@uspto.gov; or Marina
Lamm, Patent Attorney, Office of Policy
and International Affairs, by phone at
571-272-5905, or by email at
Marina.Lamm®@uspto.gov.
SUPPLEMENTARY INFORMATION: The
USPTO is amending the rules of
practice in patent cases at 37 CFR 1.27
to clarify and expand exceptions to the
rule pertaining to government use
licenses and their effect on small entity
status for purposes of paying reduced
patent fees, so as to support
independent inventors, small business
concerns, and nonprofit organizations in
filing patent applications. The
government use license exceptions in
this rulemaking are the only exceptions
to the general rule that every party
holding rights to an invention must
qualify as a small entity under 37 CFR
1.27 in order for small entity status to
be claimed in a patent application.

The first exception—in section
1.27(a)(4)(i)—covers a government use
license that a Federal employee-
inventor is obligated to grant if he/she
is allowed to retain title to the
workplace invention pursuant to a
rights determination under Executive
Order (E.O.) 10096. The Office is
amending the regulations to specify that
this exception applies to the use license
reserved to the Federal Government
when a Federal employee, including an
employee of a Federal laboratory, is
allowed, under 15 U.S.C. 3710d(a), to
retain title to the workplace invention.
The Office is also expanding the
exception to cover a government use
license to a Federal agency arising from
an inventor’s retention of rights under
35 U.S.C. 202(d), when the inventor is
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the employee of a small business or
nonprofit organization contractor
performing research under a funding
agreement with the Federal agency, and
the government use license is equivalent
to that specified in 35 U.S.C. 202(c)(4).
Retention of rights by the inventor
under 35 U.S.C. 202(d) becomes
possible when the contractor performing
research under a Federal funding
agreement does not elect to retain title
to the invention, and the Federal agency
is not interested in pursuing the patent
rights either. Provided the Federal
agency receives no more than the
government use license and there is no
other interest in the invention held by

a party not qualifying as a small entity,
the inventor who otherwise qualifies for
small entity status is not prohibited
from claiming small entity status as a
result of retaining rights under 35 U.S.C.
202(d), to his or her invention.

The second exception—in section
1.27(a)(4)(ii)—provides that a small
business concern or nonprofit
organization, which otherwise qualifies
as a small entity for purposes of paying
reduced patent fees under 37 CFR 1.27,
is not disqualified as a small entity
because of a license to a Federal agency
pursuant to 35 U.S.C. 202(c)(4). Section
202(c)(4) reserves to the Federal agency
a government use license in any
invention made by a “contractor” (e.g.,
small business concern or nonprofit
organization) pursuant to activities
under a “funding agreement,” as those
terms are defined in 35 U.S.C. 201(b)
and (c), when the contractor elects to
retain title to a subject invention. It was
brought to the USPTQ’s attention that
much uncertainty existed as to whether
the paragraph (a)(4)(ii) exception
applies in cases in which there is a
Federal employee co-inventor. In
response, this rule amends 37 CFR
1.27(a)(4)(ii) to refer to 35 U.S.C.
202(e)(1), which permits the Federal
agency, in the case of a Federal
employee co-inventor, to “license or
assign whatever rights it may acquire in
the subject invention to the nonprofit
organization, small business firm, or
non-Federal inventor . . .” Section
1.27(a)(4)(ii) is being clarified to
explicitly state that when the Federal
agency takes action under 35 U.S.C.
202(e)(1) to place all ownership rights
with the contractor, leaving to the
Federal agency only the government use
license under 35 U.S.C. 202(c)(4), the
exception under section 1.27(a)(4)(ii)
still applies. This is appropriate, given
that a small entity contractor joint
owner of a patent has the right to
“make, use, offer to sell, or sell the
patented invention within the United

States, or import the patented invention
into the United States, without the
consent of and without accounting to
the other owners” pursuant to 35 U.S.C.
262. Furthermore, Federal agency action
to assign rights under 35 U.S.C.
202(e)(1) leaves to the Federal agency
only the government use license, which
is what the Federal agency would have
acquired had there been no Federal
employee co-inventor.

Cooperative research and
development agreements (CRADAS) are
another important tool to promote
collaboration between Federal agencies
and non-Federal parties, including those
qualified as small entities. In support of
research consistent with the mission of
the Federal “laboratory’ as that term is
defined in 15 U.S.C. 3710a(d)(2), under
CRADAs, the Government, through its
laboratories, provides personnel,
facilities, equipment, intellectual
property, or other resources, except for
funds to non-Federal parties, and the
non-Federal parties provide their own
resources, which may include funds, for
the collaborative activities. A CRADA
may stipulate that the collaborating
party assumes responsibility for the
filing and prosecution of a patent
application directed to a joint invention
made under the CRADA and retains title
to such invention, with the goal of
achieving the practical application of
technology advancements through
commercialization. The Federal law
providing for CRADAs (15 U.S.C. 3710a)
reserves an obligatory government use
license in exchange for ownership rights
retained by the collaborating party
much the same way as discussed above
with respect to Federal funding
agreements and Government employee
inventions. It was reported that some
small businesses and nonprofit
organizations were hesitant to enter into
CRADAs with the Federal Government
because, prior to this rulemaking, they
would have automatically lost their
small entity status and would have to
pay full patent fees (undiscounted
patent fees) as a result of granting the
government use license or the
Government’s interest in a joint
invention. In response to these
concerns, and in order to encourage
small business and nonprofit
organization collaborating parties to
take the initiative for filing and
prosecuting patent applications for their
inventions at no expense to the
Government, this rule expands the
exceptions in 37 CFR 1.27(a)(4) by
adding a new section, 1.27(a)(4)(iii), that
covers government use licenses that
arise in certain situations when an
otherwise qualifying small entity retains

ownership rights to its invention made
under a CRADA. This expansion of the
government use license exception, as it
pertains to federally supported research,
is consistent with the President’s
“Return on Investment Initiative,” as it
applies to transferring technology to the
private sector that originated from
federally funded research or non-funded
research performed at a Federal agency
laboratory. See NIST Special
Publication 1234 titled ‘“Return on
Investment Initiative for Unleashing
American Innovation” (April 2019).

Background: The Patent and
Trademark Law Amendments Act,
Public Law 96-517, 94 Stat. 3015 (Dec.
12, 1980)—commonly referred to as the
Bayh-Dole Act—added chapter 18
(sections 200 et seq.) to 35 U.S.C. to
“encourage maximum participation . . .
in federally supported research and
development efforts”” (35 U.S.C. 200) by
giving small businesses and nonprofit
organizations the ability to elect to
retain title to their inventions made
under Federal funding agreements. For
more than 35 years prior to this
rulemaking, the USPTO has provided
the exception—now at 37 CFR
1.27(a)(4)(ii)—for Bayh-Dole Act
government use licenses under 35
U.S.C. 202(c)(4). Similar to the Bayh-
Dole Act, the Stevenson-Wydler
Technology Innovation Act of 1980,
Public Law 96-480, 94 Stat. 2311 (Oct.
21, 1980), as amended by the Federal
Technology Transfer Act of 1986, Public
Law 99-502, 100 Stat. 1785 (Oct. 20,
1986) (FTTA), seeks to promote
development and utilization of
technologies made with Federal
support. Unlike the Bayh-Dole Act,
whereby support is in the form of
Federal funding, the FTTA, among other
things, authorized CRADASs as the basis
for research collaboration between
Federal agencies and private sector
businesses and organizations, including
small business concerns and nonprofit
organizations. Unlike 35 U.S.C.
202(c)(4) government use licenses, the
patent rules did not previously provide
an exception for government use
licenses reserved to the Government
under CRADAs in exchange for the
small business concern or nonprofit
organization’s retention of ownership
rights to its invention made during
research at the partnering Federal
laboratory. In response to feedback from
Federal agencies concerning the
importance of the small entity discount
to promote collaboration with small
businesses and nonprofit organizations
and technology transfer efforts of
Federal agencies and laboratories, the
USPTO is revising the patent rules to
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add a government use license exception
that applies to small entities that make
an invention under a CRADA with a
Federal laboratory.

The statutory provisions for CRADAs,
similar to those for Federal funding
agreements under the Bayh-Dole Act,
reserve to the Federal Government use
licenses for inventions made under a
CRADA. 35 U.S.C. 202(c)(4), which
provides the Bayh-Dole Act version of
the government use license, and the
CRADA government use license found
in 15 U.S.C. 3710a(b)(2) and
3710a(b)(3)(D), are practically identical
in scope. As set forth in 35 U.S.C.
202(c)(4):

With respect to any invention in which the
contractor elects rights, the Federal agency
shall have a nonexclusive, nontransferable,
irrevocable, paid-up license to practice or
have practiced for or on behalf of the United
States any subject invention throughout the
world.

Under the Bayh-Dole Act provisions,
the awardee of Federal funding is called
a “contractor.” Under the CRADA
provisions of the FTTA, the term used
for a participating non-Federal party is
“collaborating party.” In addition, the
CRADA government use license refers to
“the laboratory” or “the Government”
as the recipient, rather than “the Federal
agency.”

The patent rules continue to provide
a government use license exception for
licenses arising under 35 U.S.C.
202(c)(4). Being added are exceptions
for government use licenses that may
arise under a CRADA pursuant to 15
U.S.C. 3710a(b)(2) or 3710a(b)(3)(D).
Section 3710a(b)(2) concerns the use
license reserved to the Government for
an invention made solely by employees
of the collaborating party, and section
3710a(b)(3)(D) concerns the use license
reserved to the Government when the
laboratory waives ownership rights to a
subject invention made by the
collaborating party or an employee of
the collaborating party. This rulemaking
adds to 37 CFR 1.27 a new paragraph
(a)(4)(iii) providing an additional
exception for government use licenses
under 15 U.S.C. 3710a(b)(2) and
3710a(b)(3)(D) for inventions made by
small entities under a CRADA with a
Federal laboratory.

Further, with respect to the exception
for the government use license under 35
U.S.C. 202(c)(4) as it existed prior to this
rulemaking, it was reported to the
USPTO that small business firms and
nonprofit organizations had become
increasingly concerned that
contributions of Federal employees in
joint inventions could eliminate their
entitlement to small entity status. In
response, the section 1.27(a)(4)(ii)

exception—the so-called “federal
licensing safe harbor provision”—is
amended to clarify in a new paragraph
(B) that the exception applies when
there is a Federal employee co-inventor,
and action is taken under 35 U.S.C.
202(e)(1) by the Federal agency. Under
section 202(e)(1), the funding Federal
agency may license or assign whatever
rights the Federal agency acquired in
the subject invention, made by the
contractor with a Federal employee co-
inventor, to the contractor, in
accordance with the provisions of 35
U.S.C. chapter 18, which include a
government use license. The section
1.27(a)(4)(ii) exception is amended to
explicitly apply, under new paragraph
(B), to such situations. When an
employee of the small entity contractor
and an employee of the Federal agency
are co-inventors, the small entity
contractor, by virtue of an assignment
from the contractor employee or the
employee’s current obligation to assign,
would still have an undivided
ownership interest in the joint
invention. The undivided interest to the
joint owner is provided at 35 U.S.C. 262.
The requirement for an assignment or a
currently existing obligation to assign is
set forth in Board of Trustees of Leland
Stanford Junior University v. Roche
Molecular Systems, Inc., 563 U.S. 776
(2011), where the Court held: “[o]nly
when an invention belongs to the
contractor does the Bayh-Dole Act come
into play.” Id. at 790. In addition, “. . .
unless there is an agreement to the
contrary, an employer does not have
rights in an invention ‘which is the
original conception of the employee
alone.”” Id. at 786. Accordingly, when
action is taken by the Federal agency
under 35 U.S.C. 202(e)(1), the contractor
could elect to retain full ownership
rights. These ownership rights would be
the same as those retained by a
contractor under new paragraph (A) of
section 1.27(a)(4)(ii), which applies
when the subject invention was made
solely by the small entity contractor
employee(s). 35 U.S.C. 202(e) refers to
this as “consolidating rights.”

Consistent with the foregoing, this
rule change clarifies that a use license
under 35 U.S.C. 202(c)(4) resulting from
a funding agreement with a Federal
agency does not preclude claiming
small entity status in the case of a
Federal employee co-inventor when the
Federal agency employing such co-
inventor took action pursuant to 35
U.S.C. 202(e)(1), to exclusively license
or assign whatever rights currently held
or that it may acquire in the subject
invention to the small business concern
or nonprofit organization, subject to the

license under 35 U.S.C. 202(c)(4). This
is set forth in new paragraph (B) of
section 1.27(a)(4)(ii). Of course,
claiming small entity status in such a
case would also require that no other
interest in the invention is held by a
party not qualifying as a small entity.
Thus, new paragraph (B) clarifies, but
does not change, the applicability of
section 1.27(a)(4)(ii) in cases in which
consolidation of rights to a small entity
contractor has occurred under 35 U.S.C.
202(e)(1). This clarification is important,
given that prior to this rulemaking, there
may have been uncertainty as to
whether the section 1.27(a)(4)(ii)
exception could ever apply in cases in
which there is a Federal employee co-
inventor. Accordingly, notwithstanding
the effective date of this rulemaking, for
any small business concern or nonprofit
organization contractor to which new
paragraph (B) of section 1.27(a)(4)(ii)
applies, the three-month time period
under 37 CFR 1.28(a) for requesting a
refund based on later establishment of
small entity status is not affected by this
rulemaking. This accounts for the
possibility that a small business concern
or nonprofit organization contractor, to
which paragraph (B) of section
1.27(a)(4)(ii) applies, might have paid
full fees within three months prior to
the effective date of this rulemaking
based on a misunderstanding of the
applicability of section 1.27(a)(4)(ii) as it
existed prior to this rulemaking. In that
event, the small business concern or
nonprofit organization qualifying as a
small entity, by virtue of paragraph (B)
of section 1.27(a)(4)(ii), could take
advantage of the provisions under 37
CFR 1.28(a) to obtain a refund based on
later establishment of small entity
status. A refund request under section
1.28(a) is really a request for a partial
refund, since a section 1.28(a) refund is
based on applying a discount
subsequent to payment of the full fee.

Section 1.28(a) requires that the
request for a refund of the excess
amount, and an accompanying assertion
of small entity status, be “filed within
three months of the date of timely
payment of the full fee.” Except for the
three-month window of opportunity
provided by 37 CFR 1.28(a), the failure
to establish status as a small entity in
any application or patent prior to
paying, or at the time of paying, any fee
(1) precludes payment of the fee in the
small entity amount, and (2) precludes
a refund, pursuant to 37 CFR 1.26, of
any portions of fees paid prior to
establishing status as a small entity.
Accordingly, any request for a refund
under section 1.28(a) based on the
clarifying effect of new paragraph (B) of
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section 1.27(a)(4)(ii) would only be
appropriate if filed within three months
of payment of the full fee,
notwithstanding the effective date of
this final rule. Because section
1.27(a)(4)(iii) sets forth a new
government use license exception not
available prior to the effective date of
this rulemaking, a refund under section
1.28(a) for later establishment of small
entity status on the basis of the new
section 1.27(a)(4)(iii) exception could be
obtained only for full patent fees that
were timely paid on or after the effective
date of this rulemaking and requested
within three months of payment of the
full fee.

Regarding new section 1.27(a)(4)(iii),
which applies to government use
licenses arising under a CRADA where
the small entity retains all ownership
rights, paragraph (B) covers situations in
which the Federal laboratory took action
under 15 U.S.C. 3710a(b)(3)(D), to waive
in whole any right of ownership the
Government may have to the subject
invention made by the small business
concern or nonprofit organization.
Paragraph (A) of section 1.27(a)(4)(iii)
applies to government use licenses
arising in situations in which the
invention to which title is retained, was
made solely by the employee of the
small business concern or nonprofit
organization. Thus, consolidation of
rights to a small entity collaborating
party, under the CRADA provision of 15
U.S.C. 3710a(b)(3)(D), is treated
similarly to the way in which
consolidation of rights to a contractor,
under the Bayh-Dole Act provision of 35
U.S.C. 202(e)(1), is treated under 37 CFR
1.27(a)(4)(ii). All the exceptions under
37 CFR 1.27(a)(4)(i) through (iii) require
that the Government or the Federal
agency receive no more than the
applicable government use license and
that there is no other interest in the
invention held by a party not qualifying
as a small entity.

New section 1.27(a)(4)(iv) is added to
specify that regardless of whether a
government use license exception
applies, no refund under 37 CFR 1.28(a)
is available for any patent fee paid by
the Government.

When the exception at 37 CFR
1.27(a)(4) was originally promulgated,
the basis for the exception, as it related
to the obligatory license to the Federal
government under 35 U.S.C. 202(c)(4),
was ‘““to avoid frustrating the intent of
Public Law 97-247 and Pub. L. 96-517
when taken together.” See Revision of
Patent Practice, 49 FR 548, Jan. 4, 1984.
(Pub. L. 97-247 was a 1982
appropriations act from which the small
entity discount originated, and Public
Law 96-517 is a reference to the Bayh-

Dole Act of 1980.) No such basis exists
for extending the government use
license exceptions to the micro entity
provisions. In addition, although the
USPTO can provide for government use
license exceptions for small entity status
qualification, these exceptions cannot
apply for purposes of qualifying as a
micro entity on the gross income basis.
The reason for this is that the statute
authorizing micro entity patent fee
discounts—35 U.S.C. 123(a)(4)—
disqualifies an entity from micro entity
status if it has assigned, granted, or
conveyed a license or other ownership
interest in the invention to an entity that
exceeded the gross income limit
(currently $206,109) in its previous
calendar year’s gross income. Because a
‘““gross national income” is attributed to
the United States each year, any
government use license runs afoul of the
35 U.S.C. 123(a)(4) qualification
requirement. Accordingly, a government
use license may not disqualify an
applicant from a small entity status, but
does disqualify the applicant from
micro entity status. This applies to
micro entity status on the “institution of
higher education basis” under section
1.29(d) as well as micro entity status on
the “gross income basis’”” under section
1.29(a). A clarifying amendment to 37
CFR 1.29 is made in order to explicitly
reflect this.

Discussion of Regulatory Changes:
These rule changes amend 37 CFR
1.27(a)(4) to clarify and expand the
exceptions to the general rule that every
party holding rights to an invention
must qualify as a small entity under 37
CFR 1.27 in order for small entity status
to be properly claimed.

A new introductory clause is added to
37 CFR 1.27(a)(4) to limit eligibility for
each government use license exception
to patent applications filed and
prosecuted at no expense to the
Government, with the exception of any
expense taken to deliver the application
and fees to the USPTO on behalf of the
applicant. A new paragraph (a)(4)(iv) is
added to 37 CFR 1.27 to specify that
regardless of whether a government use
license exception applies, no refund
under 37 CFR 1.28(a) is available for any
patent fee paid by the Government. To
overcome any reluctance of research
partners to take responsibility for
seeking patent protection of federally
supported inventions, the new section
1.27(a)(4) introductory clause, combined
with new paragraph (a)(4)(iv), should
encourage small business concern and
nonprofit organization contractors and
collaborators to take the lead in seeking
patent protection.

The regulations at 37 CFR 1.27(a)(4)(i)
have long provided an exception for a

government use license resulting from a
rights determination under E.O. 10096,
wherein title to the invention is retained
by a Federal employee-inventor (“a
person” as defined in 37 CFR
1.27(a)(1)). That exception is being
amended to acknowledge the
regulations contained in 37 CFR part
501, which implement E.O. 10096. This
is done by making reference in the rule
to 37 CFR 501.6, which substantially
incorporates the E.O. 10096 criteria for
the determination of rights in and to any
invention made by a Government
employee. This exception, as amended
by this rulemaking, remains in section
1.27(a)(4)(i) under a new paragraph (A).
A new paragraph (B) is added to section
1.27(a)(4)(i), referring to 15 U.S.C.
3710d(a), which provides for disposal of
title to an invention from the Federal
agency to the Federal employee-
inventor, as well as the conditions
under which the employee obtains or
retains title to the invention, subject to
a government use license. Accordingly,
paragraphs 1.27(a)(4)(i)(A) and (B) both
relate to the government use license
exception in the context of Federal
employee-inventors who retain title to
their work inventions, subject to a
government use license. Also added to
section 1.27(a)(4)(i) is a new paragraph
(C) for government use licenses to a
Federal agency resulting from retention
of rights by the inventor under 35 U.S.C.
202(d), when a small business concern
or nonprofit organization contractor
does not elect to retain title to an
invention made by its employee under
a Federal funding agreement. Provided
the Federal agency receives no more
than the government use license, and
there is no other interest in the
invention held by a party not qualifying
as a small entity, the inventor who
otherwise qualifies for small entity
status is not prohibited from claiming
small entity status as a result of
retaining rights under 35 U.S.C. 202(d),
to his or her invention. This exception
is contingent upon the inventor meeting
the conditions applicable under 37 CFR
401.9, to an employee/inventor of the
small business firm or nonprofit
organization contractor not electing to
retain title. (37 CFR part 401
implements the provisions of the Bayh-
Dole Act codified in 35 U.S.C. 200-212.)
Compared to what was proposed in the
February 5, 2020, notice of proposed
rulemaking (NPRM) at 85 FR 6476, the
language of new paragraph
1.27(a)(4)(i)(C) is changed for clarity.
For example, a specific reference to the
35 U.S.C. 202(c)(4) government use
license was added, as well as the term
“employee/inventor,” which is the term
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37 CFR 401.9 uses to refer to the
contractor’s employee. No new
requirement is added to paragraph
1.27(a)(4)(i)(C) compared to the
proposed requirements. Thus, section
1.27(a)(4)(i) continues to apply to small
entity “persons,” as defined in 37 CFR
1.27(a)(1), and as amended by this
rulemaking, sets forth three types of
government use licenses that would not
disqualify a patent applicant from
claiming small entity status for purposes
of paying reduced patent fees.

With respect to “small business
concerns’’ and ‘“‘nonprofit
organizations,” as defined in 37 CFR
1.27(a)(2) and (3), there are generally
two types of agreements into which they
enter with the Federal Government that
are pertinent to this rulemaking: (1)
Federal funding agreements under the
Bayh-Dole Act (as defined in 35 U.S.C.
201(b)), and (2) CRADAs, as provided
for in 15 U.S.C. 3710a. Both of these
agreements require a government use
license to be granted to the Federal
Government by the entity or person
retaining title to an invention made
under such agreement. The regulations
at section 1.27(a)(4)(ii) continue to
provide an exception for Bayh-Dole Act
government use licenses under 35
U.S.C. 202(c)(4). To clarify that
exception, new paragraphs (A) and (B)
are added to section 1.27(a)(4)(ii).
Paragraph 1.27(a)(4)(ii)(A) applies to the
situation in which the invention under
a Federal funding agreement was made
solely by employees of the small
business concern or nonprofit
organization. Paragraph 1.27(a)(4)(ii)(B)
addresses situations in which there is a
Federal employee co-inventor.

Prior to this rulemaking, the patent
rules did not provide any exception for
use licenses reserved to the Government
under a CRADA. The rule change
provides an additional exception, in a
new section 1.27(a)(4)(iii), for
government use licenses for inventions
made by small entities under a CRADA
in situations under 15 U.S.C.
3710a(b)(2) and 3710a(b)(3)(D), wherein
the small entity retains title to the
invention.

Section 1.29 is amended to clarify that
the government use license exceptions
under 37 CFR 1.27(a)(4) do not apply for
purposes of micro entity status
qualification. The baseline small entity
requirement under sections 1.29(a)(1)
and (d)(1) cannot be met if qualification
as a small entity under 37 CFR 1.27
depends on one of the government use
license exceptions specified in 37 CFR
1.27(a)(4).

Response to Comments

The USPTO published a notice
proposing changes to the rules of
practice in patent cases to clarify and
expand exceptions to the rule pertaining
to government use licenses and their
effect on small entity status for purposes
of paying reduced patent fees, so as to
support independent inventors, small
business concerns, and nonprofit
organizations in filing patent
applications. See Small Entity
Government Use License Exception, 85
FR 6476 (February 5, 2020). In response,
the Office received two comments, one
from a nonprofit association and one
from an attorney, both of which fully
endorsed the purpose and the content of
the proposed changes. The Office thanks
these commenters for their feedback.

Rulemaking Considerations

A. Administrative Procedure Act: The
changes in this rulemaking involve rules
of agency practice and procedure, and/
or interpretive rules. See Perez v. Mortg.
Bankers Ass’n, 135 S. Ct. 1199, 1204
(2015) (Interpretive rules “advise the
public of the agency’s construction of
the statutes and rules which it
administers.” (citation and internal
quotation marks omitted)); Nat’l Org. of
Veterans’ Advocates v. Sec’y of Veterans
Affairs, 260 F.3d 1365, 1375 (Fed. Cir.
2001) (Rule that clarifies interpretation
of a statute is interpretive.); Bachow
Commc’ns Inc. v. FCC, 237 F.3d 683,
690 (D.C. Cir. 2001) (Rules governing an
application process are procedural
under the Administrative Procedure
Act.); Inova Alexandria Hosp. v.
Shalala, 244 F.3d 342, 350 (4th Cir.
2001) (Rules for handling appeals were
procedural where they did not change
the substantive standard for reviewing
claims.).

Accordingly, prior notice and
opportunity for public comment for the
changes in this rulemaking are not
required pursuant to 5 U.S.C. 553(b) or
(c), or any other law. See Perez, 135 S.
Ct. at 1206 (Notice and comment
procedures are required neither when
an agency ‘‘issue[s] an initial
interpretive rule” nor “when it amends
or repeals that interpretive rule.”);
Cooper Techs. Co. v. Dudas, 536 F.3d
1330, 1336—-37 (Fed. Cir. 2008) (stating
that 5 U.S.C. 553, and thus 35 U.S.C.
2(b)(2)(B), do not require notice and
comment rulemaking for “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice” (quoting 5 U.S.C.
553(b)(A))). However, the Office chose
to seek public comment before
implementing the rule to benefit from
the public’s input.

B. Regulatory Flexibility Act: Under
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), whenever an agency is
required by 5 U.S.C. 553 (or any other
law) to publish an NPRM, the agency
must prepare and make available for
public comment an Initial Regulatory
Flexibility Analysis, unless the agency
certifies under 5 U.S.C. 605(b) that the
proposed rule, if implemented, will not
have a significant economic impact on
a substantial number of small entities. 5
U.S.C. 603, 605. The Senior Counsel for
Regulatory and Legislative Affairs in the
Office of General Law of the USPTO
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that the NPRM will not
have a significant economic impact on
a substantial number of small entities.
See 5 U.S.C. 605(b). For the reasons set
forth herein, the Senior Counsel for
Regulatory and Legislative Affairs in the
Office of General Law of the USPTO has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this final rule will
not have a significant economic impact
on a substantial number of small
entities.

The USPTO is amending the rules of
practice in patent cases to clarify and
expand exceptions to the rule pertaining
to government use licenses and their
effect on small entity status for purposes
of paying reduced patent fees, so as to
support independent inventors, small
business concerns, and nonprofit
organizations in filing patent
applications. To be entitled to pay small
entity patent fees, all parties holding
rights in the invention must qualify for
small entity status. Prior to this
rulemaking, there were two exceptions
to this rule, both of which continue to
apply, as clarified and expanded by this
rulemaking. Both these exceptions relate
to government use licenses granted
under the law by independent
inventors, small business concerns, or
nonprofit organizations otherwise
qualifying as a small entity, where such
entities retain title to their inventions.
The first exception applies when an
inventor employed by the Federal
Government has an obligation to grant
the government use license in the
workplace invention in which the
inventor obtains title pursuant to a
rights determination under E.O. 10096.
This exception continues to apply and
is amended to clarify that it applies to
employees of Federal laboratories under
15 U.S.C. 3710d(a). The second
exception applies when the government
use license in the Government-funded
invention is an obligation (pursuant to
35 U.S.C. 202(c)(4)) under a funding
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agreement with a Federal agency. This
exception is expanded to cover the
situations in which a small business
concern or nonprofit organization
qualifying as a small entity does not
elect to retain title to an invention made
by its employee under a Federal funding
agreement, and the Federal agency
allows the inventor to retain title to the
federally funded invention. In that case,
a government use license (equivalent to
that specified in 35 U.S.C. 202(c)(4)) is
an obligation arising from the
employee’s retention of rights under 35
U.S.C. 202(d). The second exception is
also expanded to address situations in
which there is a Federal employee co-
inventor. Further, this rulemaking adds
a third exception to cover a government
use license arising from an obligation
under a CRADA with a Federal agency
pursuant to 15 U.S.C. 3710a(b).
Regardless of whether any of the
aforementioned exceptions apply, no
refund is available for any patent fee
paid by the Government. In addition,
patent applications filed and prosecuted
at Government expense will not be
entitled to the small entity discount.
Finally, the qualifications for the micro
entity patent fee discount are clarified.

The rule changes are designed to
encourage persons, small businesses,
and nonprofit organizations to
collaborate with the Federal
Government by providing an
opportunity to qualify for the small
entity patent fees discount for
inventions made during the course of
federally funded or federally supported
research. Thus, this rule allows more
entities to qualify for the small entity fee
discount; these entities may qualify for
a 50% reduction in fees, resulting in a
substantial cost savings to them.
Although the cost savings may be
substantial, this rule is not expected to
impact a large number of small entities.
We estimate the number of small
entities impacted by this rule to be in
the range of 750 to 1,000, based on the
number of active CRADAs reported for
FY 2015 and its projected growth.

These changes are procedural and are
not expected to have a direct economic
impact on small entities. For the reasons
described above, this rule is not
expected to have a significant economic
impact on a substantial number of small
entities.

C. Executive Order 12866 (Regulatory
Planning and Review): This rulemaking
has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

D. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
Office has complied with Executive
Order 13563 (Jan. 18, 2011).

Specifically, the Office has, to the extent
feasible and applicable: (1) Made a
reasoned determination that the benefits
justify the costs of the rule; (2) tailored
the rule to impose the least burden on
society consistent with obtaining the
regulatory objectives; (3) selected a
regulatory approach that maximizes net
benefits; (4) specified performance
objectives; (5) identified and assessed
available alternatives; (6) involved the
public in an open exchange of
information and perspectives among
experts in relevant disciplines, affected
stakeholders in the private sector, and
the public as a whole, and provided
online access to the rulemaking docket;
(7) attempted to promote coordination,
simplification, and harmonization
across Government agencies and
identified goals designed to promote
innovation; (8) considered approaches
that reduce burdens and maintain
flexibility and freedom of choice for the
public; and (9) ensured the objectivity of
scientific and technological information
and processes.

E. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs): This rule is not an Executive
Order 13771 regulatory action because
this rule is not significant under
Executive Order 12866 (Jan. 30, 2017).

F. Executive Order 13132
(Federalism): This rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

G. Executive Order 13175 (Tribal
Consultation): This rulemaking will not:
(1) Have substantial direct effects on one
or more Indian tribes; (2) impose
substantial direct compliance costs on
Indian tribal governments; or (3)
preempt tribal law. Therefore, a tribal
summary impact statement is not
required under Executive Order 13175
(Nov. 6, 2000).

H. Executive Order 13211 (Energy
Effects): This rulemaking is not a
significant energy action under
Executive Order 13211 because this
rulemaking is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required under Executive Order 13211
(May 18, 2001).

L Executive Order 12988 (Civil Justice
Reform): This rulemaking meets
applicable standards to minimize
litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996).

J. Executive Order 13045 (Protection
of Children): This rulemaking does not

concern an environmental risk to health
or safety that may disproportionately
affect children under Executive Order
13045 (Apr. 21, 1997).

K. Executive Order 12630 (Taking of
Private Property): This rulemaking will
not affect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

L. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), prior to
issuing any final rule, the USPTO will
submit a report containing the rule and
other required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the Government
Accountability Office. The changes in
this rulemaking are not expected to
result in an annual effect on the
economy of $100 million or more, a
major increase in costs or prices, or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic and export markets.
Therefore, this rulemaking is not a
“major rule” as defined in 5 U.S.C.
804(2).

M. Unfunded Mandates Reform Act of
1995: The changes set forth in this
rulemaking do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
and tribal governments, in the aggregate,
of $100 million (as adjusted) or more in
any one year, or a Federal private sector
mandate that will result in the
expenditure by the private sector of
$100 million (as adjusted) or more in
any one year, and will not significantly
or uniquely affect small governments.
Therefore, no actions are necessary
under the provisions of the Unfunded
Mandates Reform Act of 1995. See 2
U.S.C. 1501 et seq.

N. National Environmental Policy Act
of 1969: This rulemaking will not have
any effect on the quality of the
environment and is thus categorically
excluded from review under the
National Environmental Policy Act of
1969. See 42 U.S.C. 4321 et seq.

O. National Technology Transfer and
Advancement Act of 1995: The
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) are not applicable because this
rulemaking does not contain provisions
that involve the use of technical
standards.
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P. Paperwork Reduction Act of 1995:
The Paperwork Reduction Act of 1995
(44 U.S.C. 3501) requires that the Office
consider the impact of paperwork and
other information collection burdens
imposed on the public. This rulemaking
does not involve any new information
collection requirements that are subject
to review by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information has a valid OMB control
number.

List of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Biologics, Courts, Freedom
of information, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses.

For the reasons stated in the
preamble, 37 CFR part 1 is amended as
follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

m 1. The authority citation for 37 CFR
part 1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2), unless
otherwise noted.

m 2. Section 1.27 is amended by revising
paragraph (a)(4) to read as follows:

§1.27 Definition of small entities and
establishing status as a small entity to
permit payment of small entity fees; when
a determination of entitlement to small
entity status and notification of loss of
entitlement to small entity status are
required; fraud on the Office.

(a) * x %

(4) Federal Government Use License
Exceptions. In a patent application filed,
prosecuted, and if patented, maintained
at no expense to the Government, with
the exception of any expense taken to
deliver the application and fees to the
Office on behalf of the applicant:

(i) For persons under paragraph (a)(1)
of this section, claiming small entity
status is not prohibited by:

(A) A use license to the Government
resulting from a rights determination
under Executive Order 10096 made in
accordance with §501.6 of this title;

(B) A use license to the Government
resulting from Federal agency action
pursuant to 15 U.S.C. 3710d(a) allowing
the Federal employee-inventor to obtain
or retain title to the invention; or

(C) A use license to a Federal agency
resulting from retention of rights under
35 U.S.C. 202(d) by an inventor
employed by a small business concern
or nonprofit organization contractor,
provided the license is equivalent to the
license under 35 U.S.C. 202(c)(4) the
Federal agency would have received
had the contractor elected to retain title,
and all the conditions applicable under
§401.9 of this title to an employee/
inventor are met.

(ii) For small business concerns and
nonprofit organizations under
paragraphs (a)(2) and (3) of this section,
a use license to a Federal agency
resulting from a funding agreement with
that agency pursuant to 35 U.S.C.
202(c)(4) does not preclude claiming
small entity status, provided that:

(A) The subject invention was made
solely by employees of the small
business concern or nonprofit
organization; or

(B) In the case of a Federal employee
co-inventor, the Federal agency
employing such co-inventor took action
pursuant to 35 U.S.C. 202(e)(1) to
exclusively license or assign whatever
rights currently held or that it may
acquire in the subject invention to the
small business concern or nonprofit
organization, subject to the license
under 35 U.S.C. 202(c)(4).

(iii) For small business concerns and
nonprofit organizations under
paragraphs (a)(2) and (3) of this section
that have collaborated with a Federal
agency laboratory pursuant to a
cooperative research and development
agreement (CRADA) under 15 U.S.C.
3710a(a)(1), claiming small entity status
is not prohibited by a use license to the
Government pursuant to:

(A) 15 U.S.C. 3710a(b)(2) that results
from retaining title to an invention
made solely by the employee of the
small business concern or nonprofit
organization; or

(B) 15 U.S.C. 3710a(b)(3)(D), provided
the laboratory has waived in whole any
right of ownership the Government may
have to the subject invention made by
the small business concern or nonprofit
organization, or has exclusively licensed
whatever ownership rights the
Government may acquire in the subject
invention to the small business concern
or nonprofit organization.

(iv) Regardless of whether an
exception under this paragraph (a)(4)
applies, no refund under § 1.28(a) is
available for any patent fee paid by the

Government.
* * * * *

m 3. Section 1.29 is amended by revising
paragraphs (a)(1) and (d)(1) to read as
follows:

§1.29 Micro entity status.

(a) L

(1) The applicant qualifies as a small
entity as defined in § 1.27 without
relying on a government use license
exception under § 1.27(a)(4);

* * * * *

(d) * k%

(1) The applicant qualifies as a small
entity as defined in § 1.27 without
relying on a government use license
exception under § 1.27(a)(4); and

* * * * *

Andrei Iancu,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2020-27049 Filed 12-18-20; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 42
[Docket No. PTO-P-2019-0011]
RIN 0651-AD34

Rules of Practice To Allocate the
Burden of Persuasion on Motions To
Amend in Trial Proceedings Before the
Patent Trial and Appeal Board

AGENCY: United States Patent and
Trademark Office, Department of
Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (USPTO or Office)
revises the rules of practice in inter
partes review (IPR), post-grant review
(PGR), and the transitional program for
covered business method patents (CBM)
(collectively post-grant trial)
proceedings before the Patent Trial and
Appeal Board (PTAB or Board) to
allocate the burdens of persuasion in
relation to motions to amend and the
patentability of substitute claims
proposed therein. In light of Federal
Circuit case law, and to better ensure
the predictability and certainty of post-
grant trial proceedings before the Board,
the Office revises the rules of practice
governing motions to amend, to
expressly assign to the petitioner the
burden of showing the unpatentability
of substitute claims proposed in a
motion to amend. In addition, the Office
revises the rules to expressly assign to
the patent owner the burden of showing
that a motion to amend complies with
certain statutory and regulatory
requirements for such a motion.
Notwithstanding the adversarial nature
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of the proceedings and the burdens
described above, however, the Office
further revises its rules to expressly
provide that the Board itself may, in the
interests of justice, exercise its
discretion to grant or deny a motion to
amend only for reasons supported by
readily identifiable and persuasive
evidence of record in the proceeding.
The Office anticipates the Board will
exercise its discretion in the interests of
justice only in rare circumstances. In
doing so, the Board may make of record
only readily identifiable and persuasive
evidence in a related proceeding before
the Office or evidence that a district
court can judicially notice. Where the
Board exercises its discretion in such
circumstances, the parties will have an
opportunity to respond.
DATES:

Effective date: The changes in this
final rule are effective January 20, 2021.

Applicability date: This final rule
applies to all motions to amend filed in
an IPR, PGR, or CBM proceeding on or
after January 20, 2021.
FOR FURTHER INFORMATION CONTACT:
Christopher L. Crumbley, Lead
Administrative Patent Judge, or Susan L.
C. Mitchell, Lead Administrative Patent
Judge, by telephone at 571-272-9797.
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose: This final rule amends the
rules of practice for IPR, PGR, and CBM
proceedings that implement provisions
of the Leahy-Smith America Invents
Act, Public Law 112-29, 125 Stat. 284
(2011) (AIA) providing for post-grant
trials before the Office.?

Pursuant to the AIA, during the
course of an IPR, PGR, or CBM
proceeding, a patent owner may file a
motion to amend the patent by
canceling any challenged patent claim
or by proposing a reasonable number of
substitute claims for each challenged
claim. 35 U.S.C. 316(d)(1), 326(d)(1).

Previously, relying on a general rule
that a movant bears the burden of proof
with respect to motions before the Board
(37 CFR 42.20(c)), the Office placed the
burden of showing the patentability of
proposed substitute claims on the patent
owner moving to amend a patent in a
trial proceeding. On October 4, 2017,
the United States Court of Appeals for
the Federal Circuit issued an en banc
decision in Aqua Prods., Inc. v. Matal,

1Under Section 18 of the AIA, the transitional
program for post-grant review of covered business
method patents sunset on September 16, 2020. AIA
§ 18(a). Although the program has sunset, existing
CBM proceedings, based on petitions filed before
September 16, 2020, are still pending. For those
pending CBM proceedings, the final rule applies to
any motion to amend filed after the effective date.

872 F.3d 1290 (Fed. Cir. 2017) (en banc)
(Aqua Products), in which a majority of
the judges concluded that the Office had
not adopted a rule allocating the burden
of persuasion with respect to the
patentability of proposed substitute
claims and that, in the absence of any
rulemaking, the burden of proving the
unpatentability of the proposed
substitute claims could not be placed on
the patent owner.

In light of Aqua Products, as well as
public comments provided in response
to a request for comments (see 83 FR
54319), the Office issued a notice of
proposed rulemaking, which proposed
specific rules allocating the burdens of
persuasion in relation to motions to
amend (see 84 FR 56401). The proposed
rule, as modified herein, is now made
final.

The final rule assigns the burden of
persuasion to the patent owner to show,
by a preponderance of the evidence, that
a motion to amend complies with
certain statutory and regulatory
requirements for a motion to amend
(i.e., 35 U.S.C. 316(d) or 326(d); 37 CFR
42.121(a)(2), (a)(3), (b)(1), (b)(2), or
42.221(a)(2), (a)(3), (b)(1), (b)(2)). The
final rule also assigns the burden of
persuasion to the petitioner to show, by
a preponderance of the evidence, that
any proposed substitute claims are
unpatentable. The final rule further
specifies, however, irrespective of those
burdens and the adversarial nature of
the proceeding, that the Board may, in
the interests of justice, exercise its
discretion to grant or deny a motion to
amend, but only for reasons supported
by readily identifiable and persuasive
evidence of record in the proceeding. In
doing so, the Board may make of record
only readily identifiable and persuasive
evidence in a related proceeding before
the Office or evidence that a district
court can judicially notice. Where the
Board exercises its discretion in such
circumstances, the parties will have an
opportunity to respond.

The Office anticipates that the Board
will exercise its discretion in the
context of motions to amend only in
rare circumstances. Specifically, the
“interests of justice” in the final rule
means that the Board will apply the
same standards articulated in Hunting
Titan, Inc. v. DynaEnergetics Europe
GmbH, IPR2018-00600 (PTAB July 6,
2020) (Paper 67) (Hunting Titan). Thus,
the phrase “in the interests of justice”
in the final rule refers to situations in
which the adversarial process fails to
provide the Board with potential
arguments relevant to granting or
denying a motion to amend. Id. at 12—
13, 25-26.

Such situations may include, for
example, those in which the petitioner
has ceased to participate in the
proceeding or chooses not to oppose the
motion to amend, or those in which
certain evidence regarding
unpatentability has not been raised by
either party but is so readily identifiable
and persuasive that the Board should
take it up in the interest of supporting
the integrity of the patent system,
notwithstanding the adversarial nature
of the proceedings. Id. Similarly, such
situations may also include those in
which a patent owner does not
expressly address or establish every
statutory and regulatory requirement for
a motion to amend in its briefing, but
evidence of compliance with those
requirements is so readily identifiable
and persuasive that the Board should
take it up in the interest of supporting
the integrity of the patent system,
notwithstanding the adversarial nature
of the proceedings.

Thus, the final rule clarifies the rules
of practice for amending claims in an
IPR, PGR, or CBM and is consistent with
Aqua Products and also with current
Board practice as described in the
precedential Board decisions in Hunting
Titan and Lectrosonics, Inc. v. Zaxcom,
Inc., IPR2018-01129 (PTAB Feb. 25,
2019) (Paper 15) (Lectrosonics). In
response to comments seeking
clarification, the final rule also provides
additional details to the scope of
“readily identifiable and persuasive
evidence of record” to include only
evidence that the Board may make of
record, namely, evidence in a related
proceeding before the Office (i.e., in the
prosecution history of the challenged
patent or a related patent or application,
or in the record of another proceeding
before the Office challenging the same
patent or a related patent), or evidence
that a district court can judicially notice
under Federal Rule of Evidence 201.
The final rule further expressly states
that in instances where the Board
exercises its discretion in the interests
of justice, the Board will provide the
parties an opportunity to respond before
rendering a final decision on the motion
to amend. As such, the final rule does
not reflect a change from current
practice.

Costs and Benefits: This rulemaking is
not economically significant under
Executive Order 12866 (Sept. 30, 1993).

Background

On September 16, 2011, the AIA was
enacted into law (Pub. L. 112-29, 125
Stat. 284 (2011)), and within one year,
the Office implemented rules to govern
Office practice for AIA trials, including
IPR, PGR, CBM, and derivation
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proceedings pursuant to 35 U.S.C. 135,
316, and 326 and AIA sec. 18(d)(2). See
Rules of Practice for Trials Before the
Patent Trial and Appeal Board and
Judicial Review of Patent Trial and
Appeal Board Decisions, 77 FR 48612
(Aug. 14, 2012); Changes to Implement
Inter Partes Review Proceedings, Post-
Grant Review Proceedings, and
Transitional Program for Covered
Business Method Patents, 77 FR 48680
(Aug. 14, 2012); Transitional Program
for Covered Business Method Patents—
Definitions of Covered Business Method
Patent and Technological Invention, 77
FR 48734 (Aug. 14, 2012). Additionally,
the Office published a Trial Practice
Guide to advise the public on the
general framework of the regulations,
including the structure and times for
taking action in each of the new
proceedings. See Office Patent Trial
Practice Guide, 77 FR 48756 (Aug. 14,
2012); see also Office Patent Trial
Practice Guide, August 2018 Update, 83
FR 39989 (Aug. 13, 2018); Office Patent
Trial Practice Guide, July 2019 Update,
84 FR 33925 (July 16, 2019);
Consolidated Trial Practice Guide, 84
FR 64280 (Nov. 21, 2019).

In prescribing these regulations, the
Office considered “the effect of any
such regulation on the economy, the
integrity of the patent system, the
efficient administration of the Office,
and the ability of the Office to timely
complete proceedings instituted” as
required by statute. 35 U.S.C. 316(b),
326(b). The Office also considered the
public comments carefully and
responded to the comments in these
final rules. Among the final rules, the
Office promulgated §42.20(c), which
states that a “moving party has the
burden of proof to establish that it is
entitled to the requested relief.” 37 CFR
42.20(c).

Previously, the Board interpreted the
burden of proof requirement of
§42.20(c) to apply to motions to amend
filed pursuant to 35 U.S.C. 316 and 326,
including the requirement to show that
the proposed substitute claims were
patentable over the prior art of record.
MasterImage 3D, Inc. v. RealD Inc.,
IPR2015-00040 (PTAB July 15, 2015)
(Paper 42) (Masterlinage). Under
MasterImage, which was subsequently
made precedential, the patent owner in
a proceeding, as the moving party in a
motion to amend, bore the burden of
showing that the proposed substitute
claims were patentable. Id.

On October 4, 2017, the Federal
Circuit issued its en banc decision in
Aqua Products, addressing the burden
of persuasion regarding the patentability
of substitute claims presented in a
motion to amend. The lead opinion of

the decision explains that, in the
absence of rulemaking, the USPTO may
not place the burden of persuasion on
the patent owner to show that proposed
substitute claims are patentable.

The only legal conclusions that support
and define the judgment of the court are: (1)
The PTO has not adopted a rule placing the
burden of persuasion with respect to the
patentability of amended claims on the
patent owner that is entitled to deference;
and (2) in the absence of anything that might
be entitled deference, the PTO may not place
that burden on the patentee.

872 F.3d at 1327 (O’'Malley, J.).

A separate opinion joined-in-part by a
majority of the en banc court observed
that “it is well settled that regardless of
which party bears the ultimate burden
of persuasion, the movant bears a
burden of production” and that ‘“‘the
Patent Office has adopted regulations
that address what a patent owner must
submit in moving to amend the patent.”
Id. at 1340—41 (Reyna, J., concurring in
part) (citing 37 CFR 42.20(a), 42.22(a),
42.121(a)(2)(i)). The opinion explains
that these regulations require a patent
owner to ‘“‘assist[ | the Board to perform
its statutory obligation to ‘issue a final
written decision with respect to the
patentability of . . . any new claim
added under section 316(d).”” Id. at
1341 (omission in original) (quoting 35
U.S.C. 318(a)).

In view of the Federal Gircuit’s
decision in Aqua Products, on
November 21, 2017, the Office issued
formal guidance through a
memorandum from the Chief
Administrative Patent Judge, explaining
that, in light of the Aqua Products
decision, the Board would no longer
place the burden of persuasion on a
patent owner with respect to the
patentability of any proposed substitute
claims presented in a motion to amend.
See Guidance on Motions to Amend in
view of Aqua Products, https://
go.usa.gov/xQGAA (Guidance Memo).
The Guidance Memo also notes that a
motion to amend must continue to
satisfy the requirements of 37 CFR
42.121 or 42.221 (e.g., provide a
reasonable number of substitute claims
and written description support in
relation to each substitute claim), as
applicable, that all parties continue to
have a duty of candor under 37 CFR
42.11, and that the page limits, type,
and timing of briefs remain unchanged.
Id.

On December 22, 2017, the Federal
Circuit issued a related decision in
Bosch Auto. Serv. Solutions, LLC v.
Matal, 878 F.3d 1027 (Fed. Cir. 2017)
(Bosch). In that decision, because the
petitioner had settled with the patent
owner who had proposed substitute

claims, the Federal Circuit remanded
the case to the Board to evaluate the
patentability of the proposed substitute
claims. Id. (“[W]here the challenger
ceases to participate in the IPR and the
Board proceeds to final judgment, it is
the Board that must justify any finding
of unpatentability by reference to the
evidence of record in the IPR.”)
(emphasis in original) (quoting Aqua
Products, 872 F.3d at 1311 (O’Malley,
J.)).
In view of the decisions by the
Federal Circuit regarding motion to
amend practice and procedure in ATA
trials, the Board de-designated as
precedential MasterImage, as well as de-
designated as informative a prior
decision of the Board in Idle Free Sys.,
Inc. v. Bergstrom, Inc., IPR2012-00027
(PTAB June 11, 2013) (Paper 26),
decisions in which the Board panels
stated that ““[t]he burden is not on the
petitioner to show unpatentability, but
on the patent owner to show patentable
distinction over the prior art of record
and also prior art known to the patent
owner.” Id. at 7; see also MasterImage,
Paper 42 at 2 (quoting Idle Free).
Concurrently, the Board designated an
order issued in Western Digital Corp. v.
SPEX Techs., Inc., IPR2018-00082,
—00084 (PTAB Apr. 25, 2018) (Paper 13)
(Western Digital) as informative to
provide an example of how panels can
handle several aspects of the motion to
amend practice under the Aqua
Products and Bosch precedent. With
respect to the burden of persuasion, the
Western Digital order explained that
under the current state of the law, ‘“the
burden of persuasion will ordinarily lie
with the petitioner to show that any
proposed substitute claims are
unpatentable” and that the ‘“Board itself
may justify any finding of
unpatentability by reference to evidence
of record in the proceeding.” Id. at 4.

On March 7, 2018, the Board
designated as precedential an order in
Lectrosonics and de-designated Western
Digital. The Lectrosonics order provides
guidance regarding statutory and
regulatory requirements for a motion to
amend in light of Federal Circuit case
law. For example, the Lectrosonics order
notes that prior to considering the
patentability of any substitute claims,
the Board must first determine whether
the patent owner has met the statutory
and regulatory requirements set forth in
35 U.S.C. 316(d) and 37 CFR 42.121,
such as the requirements that the
motion proposes a reasonable number of
substitute claims and that the
amendments do not broaden the scope
of the claims. Lectrosonics, Paper 15 at
4-5. The Lectrosonics order also sets out
that “the burden of persuasion
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ordinarily will lie with the petitioner to
show that any proposed substitute
claims are unpatentable by a
preponderance of the evidence.” Id. at
4.

On October 29, 2018, the Office
published a Request for Comments on
Motion To Amend Practice and
Procedures in Trial Proceedings Under
the America Invents Act Before the
Patent Trial and Appeal Board in the
Federal Register (Request for
Comments), seeking public comment on
various aspects of the Board’s
amendment practice. 83 FR 54319.
Among the questions on which the
Board sought public input were the
following, directed to the allocation of
the burden of persuasion:

15. Should the Office engage in rulemaking
to allocate the burden of persuasion
regarding the patentability of proposed
substitute claims in a motion to amend as set
forth in the Western Digital order? What are
the advantages or disadvantages of doing so?

16. If the Office continues to allocate the
burden as set forth in the Western Digital
order, under what circumstances should the
Board itself be able to justify findings of
unpatentability? Only if the petitioner
withdraws from the proceeding? Or are there
situations where the Board itself should be
able to justify findings of unpatentability
when the petitioner remains in the
proceeding? What are the advantages or
disadvantages?

Id. at 54325.2

In response to the October 2018
Request for Comments, the Office
received 49 comments as of December
21, 2018 (the closing date for
comments), from intellectual property
organizations, trade organizations, other
organizations, and individuals. See
https://go.usa.gov/xyeFy (collected
responses to Request for Comments).3 4

2The October 2018 Request for Comments was
published before Western Digital was superseded by
Lectrosonics and thus referred only to the Western
Digital order. Both orders are identical in their
discussion of the burden of persuasion. Therefore,
Questions 15 and 16 of the Request for Comments,
and the public comments provided thereto, were
equally pertinent to the current Board precedent of
Lectrosonics.

3The October 2018 Request for Comments also
sought comments on a proposed amendment
procedure in post-grant trial proceedings that
included the Board providing preliminary non-
binding guidance on the merits of a motion to
amend, and an opportunity for a patent owner to
revise its motion to amend thereafter. The Office
addressed that portion of the Request for Comments
separately in a Notice Regarding a New Pilot
Program Concerning Motion To Amend Practice
and Procedures in Trial Proceedings Under the
America Invents Act Before the Patent Trial and
Appeal Board. 84 FR 9497 (Mar. 15, 2019).

4In response to the October 2018 Request for
Comments, the Office also received comments and
questions relating to reissue or reexamination as an
alternative vehicle for claim amendments. The
Office addressed those comments and questions

Approximately 25 of the commenters
provided specific responses to
Questions 15 and 16 of the Request for
Comments. In response to Question 15,
the majority of commenters were in
favor of the Office engaging in
rulemaking to allocate the burden of
persuasion as set forth in Western
Digital (as discussed in more detail
below). Only three commenters believed
rulemaking was unnecessary (either
because the Board could simply
continue to apply its own precedent or
because the statute already allocates the
burden of persuasion). A minority of
commenters stated that the Office
should engage in rulemaking but that
the burden of persuasion should be
placed on the patent owner.

Additionally, in response to Question
15, some commenters suggested that
even if the Office promulgates rules to
place the burden of persuasion on the
petitioner on the issue of patentability
of the proposed substitute claims, the
patent owner continues to bear the
burden to show that the motion to
amend complies with the statutory
requirements of 35 U.S.C. 316(d) or
326(d) (for example, that the
amendment may not enlarge the scope
of the claims), as well as the regulatory
requirements of 37 CFR 42.121 or
42.221 (for example, that the motion set
forth the support for the amendment in
the original disclosure of the patent).

In response to Question 16, the
majority of responsive comments stated
that the Board should be able to justify
findings of unpatentability in any
circumstance, for example, even when
the petitioner remains in the
proceeding. Two commenters
responded that the Board should never
be able to assume the burden of
persuasion on unpatentability itself, and
three commenters believed that the
Board should be permitted to justify
findings of unpatentability of proposed
substitute claims itself only in certain
circumstances, for example, when a
petitioner ceases to participate in a
proceeding.

In light of the generally positive
support for rulemaking to allocate the
burden of persuasion as set forth in the
Western Digital order (and subsequently
made precedential in Lectrosonics), and
in the interest of providing greater
clarity, certainty, and predictability to
parties participating in AIA trial
proceedings before the Board, the Office
issued a proposed rule allocating the
burden of persuasion.

separately in a Notice Regarding Options for
Amendments by Patent Owner Through Reissue or
Reexamination During a Pending AIA Trial
Proceeding. 84 FR 16654 (Apr. 22, 2019).

In the notice of proposed rulemaking
issued on October 22, 2019, the Office
sought comments on a specific proposed
rule clarifying the burdens of persuasion
in relation to motions to amend. See
Rules of Practice To Allocate the Burden
of Persuasion on Motions To Amend in
Trial Proceedings Before the Patent Trial
and Appeal Board, 84 FR 56401. The
proposed rule allocated the burdens of
persuasion regarding the patentability of
proposed substitute claims as set forth
in Lectrosonics and Western Digital. The
proposed rule also stated that,
irrespective of the burdens of
persuasion, the Board may, in the
interests of justice, exercise its
discretion to grant or deny a motion to
amend for any reason supported by the
evidence of record. The Office invited
the public to provide comments by
December 23, 2019. As discussed in
more detail below, the Office received a
total of 18 comments in response. See
https://go.usa.gov/xGXCN (collected
responses to notice of proposed
rulemaking).

On April 9, 2020, the Federal Circuit
issued its opinion in Nike, Inc. v.
Adidas AG, 955 F.3d 45 (Fed. Cir. 2020)
(Nike). In that case, the Federal Circuit
concluded that “the Board should not
be constrained to arguments and
theories raised by the petitioner in its
petition or opposition to the motion to
amend. . . . Otherwise, were a
petitioner not to oppose a motion to
amend, the Patent Office would be left
with no ability to examine the new
claims.” Id. at 51. As such, the Federal
Circuit held that “the Board may sua
sponte identify a patentability issue for
a proposed substitute claim based on
the prior art of record.” Id.

Also, on July 6, 2020, the Board’s
Precedential Opinion Panel (POP)
issued a precedential decision in
Hunting Titan. This decision addressed
two questions: (1) Under what
circumstances and at what time during
an IPR may the Board raise a ground of
unpatentability that a petitioner did not
advance or insufficiently developed
against substitute claims proposed in a
motion to amend; and (2) whether the
Board must provide the parties notice
and an opportunity to respond to a
ground of unpatentability it raises
before making a final determination.
Hunting Titan, Paper 67 at 3. In Hunting
Titan, the POP determined that the
Board may, in certain rare
circumstances, raise a ground of
unpatentability that a petitioner did not
advance, or insufficiently developed,
against substitute claims proposed in a
motion to amend. Id. at 4. Those
circumstances are typically limited to
situations in which the adversarial


https://go.usa.gov/xyeFy
https://go.usa.gov/xGXCN

Federal Register/Vol. 85, No. 245/Monday, December 21, 2020/Rules and Regulations

82927

process fails to provide the Board with
potential patentability arguments with
respect to the proposed substitute
claims. Id. at 25. Such situations may
include, for example, those in which the
petitioner has ceased to participate in
the proceeding or chooses not to oppose
the motion to amend, or those in which
certain evidence of unpatentability is
not raised by the petitioner but is so
readily identifiable and persuasive that
the Board should take it up in the
interest of supporting the integrity of the
patent system, notwithstanding the
adversarial nature of the proceedings.
Id. at 12-13, 25-26.

The POP also determined that due
process requires that a patent owner
receive notice of how the prior art
allegedly discloses the newly-added
limitations of each proposed substitute
claim, as well as any theory of
unpatentability asserted against those
claims, and the patent owner must have
the opportunity to respond to those
factual allegations and legal theories. Id.
at 15. In addition, the POP cited two
examples of adequate notice and
opportunity to respond, namely,
requesting supplemental briefing from
the parties regarding the proposed
ground for unpatentability or requesting
that the parties be prepared to discuss
the prior art in connection with the
substitute claims at an oral hearing. Id.
at 15—16 (citing Nike, 955 F.3d at 54).

The final rule adopts, with
modifications, the proposed rule
allocating the burden of persuasion on
motions to amend. The final rule
specifies that the burden of persuasion
as to patentability of substitute claims
proposed in a motion to amend is on the
petitioner. In addition, the final rule
specifies that the burden of persuasion
is on the patent owner to show that the
motion complies with the requirements
of 35 U.S.C. 316(d) or 326(d) (requiring
that a motion to amend propose a
reasonable number of substitute claims,
and that substitute claims do not enlarge
scope of the original claims of the patent
or introduce new matter), as well as 37
CFR 42.121(a)(2), (a)(3), (b)(1), and
(b)(2), or 42.221(a)(2), (a)(3), (b)(1), and
(b)(2) (indicating, for example, that a
motion to amend must set forth written
description support and support for the
benefit of a filing date in relation to each
substitute claim, and respond to
grounds of unpatentability involved in
the trial).

Notwithstanding the adversarial
nature of the proceedings and
irrespective of the burdens of
persuasion discussed above, the Board
may, in the interests of justice, exercise
its discretion to grant or deny a motion
to amend. But the Board will do so only

in rare circumstances (as described
below) and only for reasons supported
by readily identifiable and persuasive
evidence of record. Thus, in instances
where a party has not met its burden in
relation to a motion to amend or any
substitute claims proposed therein, the
Board may, in the interests of justice,
reach a determination regarding
patentability, or compliance with
statutory and regulatory requirements,
supported by readily identifiable and
persuasive evidence made of record in
the proceeding. In such instances where
the Board exercises its discretion in the
interests of justice, the Board will
provide the parties with an opportunity
to respond before rendering a final
decision on the motion to amend.

In the vast majority of cases, the
Board will consider only evidence a
party introduces into the record of the
proceeding. However, the Board may
also consider readily identifiable and
persuasive evidence already before the
Office in a related proceeding (i.e., in
the prosecution history of the
challenged patent or a related patent or
application, or in the record of another
proceeding before the Office challenging
the same patent or a related patent). See
MaxLinear, Inc. v. CF CRESPE LLC, 880
F.3d 1373 (Fed. Cir. 2018) (stating that
the Board must consider prior art raised
in a related IPR in determining the
patentability of dependent claims); see
also Emerson Elec. Co. v. SIPCO, LLC,
745 F. App’x 369, 373-374 (Fed. Cir.
2018) (non-precedential) (directing the
Board to explain its application of prior
art cited in a related IPR). Likewise, the
Board may consider evidence that a
district court can judicially notice under
Federal Rule of Evidence 201. See 37
CFR 42.62 (making the Federal Rules of
Evidence applicable to AIA trial
proceedings and noting that “judicial
notice” as used in the Federal Rules of
Evidence shall be construed as “official
notice”). This approach is consistent
with the current practice of the Board,
under which the Board may take official
notice of facts in appropriate
circumstances. See, e.g., RPX Corp. v.
Iridescent Networks, Inc., IPR2018—
00254 (PTAB Dec. 10, 2018) (Paper 20)
(taking official notice of how the URL of
the internet Archive provides the date
the website was captured); Ericsson Inc.
v. Intellectual Ventures I LLC, IPR2014—
00527, (PTAB May 18, 2015) (Paper 41)
(taking official notice that members in
the scientific and technical
communities who both publish and
engage in research rely on the
information published on the copyright
line of IEEE publications).

As used in the final rule, the
“interests of justice” in the final rule

means that, irrespective of the burdens
of persuasion on the parties, the Board
may exercise its discretion in rare
circumstances where the adversarial
process fails to provide the Board with
potential arguments relevant to granting
or denying a motion to amend. Hunting
Titan, Paper 67 at 12—13, 25-26.

Such circumstances may include
those in which a patent owner does not
expressly address or establish every
statutory and regulatory requirement for
a motion to amend in its briefing, but
evidence of compliance with those
requirements is so readily identifiable
and persuasive that the Board should
address that evidence in the interest of
supporting the integrity of the patent
system, notwithstanding the adversarial
nature of the proceedings. Thus, for
example, the Board may, in the interests
of justice, exercise its discretion to
determine that a motion to amend
complies with the statutory and
regulatory requirements of 35 U.S.C.
316(d) or 326(d) and 37 CFR
42.121(a)(2), (a)(3), (b)(1), and (b)(2), or
42.221(a)(2), (a)(3), (b)(1), and (b)(2),
even if a patent owner does not
expressly address every requirement in
its briefing. The Board will do so only
when there is readily identifiable and
persuasive evidence that the motion
complies with the statutory and
regulatory requirements, when
addressing that evidence would be in
the interests of supporting the integrity
of the patent system, and only when the
petitioner has been afforded the
opportunity to respond to that evidence.

Such circumstances also may include
those in which a petitioner has ceased
to participate in the proceeding
altogether (for example, as a result of
settlement); those in which the
petitioner remains in the proceeding but
does not oppose the motion to amend,
in whole or in part (for example, does
not oppose some proposed substitute
claims); or those in which the petitioner
previously made an argument (for
example, in opposition to a motion to
amend) but then later ceases to
participate (for example, does not
oppose a revised motion to amend). The
interests of justice may also support the
Board exercising its discretion in the
rare circumstances in which the
petitioner continues participating in the
proceeding, but fails to raise certain
evidence of unpatentability that is so
readily identifiable and persuasive that
the Board should take it up in the
interest of supporting the integrity of the
patent system, notwithstanding the
adversarial nature of the proceedings. In
most instances, in cases where the
petitioner has participated fully and
opposed the motion to amend, the
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Office expects that there will be no need
for the Board to independently justify a
determination of unpatentability.

In sum, the Office expects that the
Board will exercise its discretion in the
interests of justice to reach a
determination of patentability or
unpatentability only in rare
circumstances and only when the
parties have been afforded notice and
the opportunity to respond.

Discussion of Specific Rules

37 CFR part 42 is amended as follows:

Section 42.121:§42.121 is amended
by adding a new paragraph (d) to state
that a patent owner bears the burden of
persuasion to show that a motion to
amend complies with certain statutory
and regulatory requirements, but that
the petitioner bears the burden of
persuasion to show that any proposed
substitute claims are unpatentable. The
new paragraph (d) also states that in
cases in which a party does not meet its
burden, the Board may, in the interests
of justice, exercise its discretion to grant
or deny a motion to amend only for
reasons supported by readily
identifiable and persuasive evidence of
record. In doing so, the Board may make
of record only readily identifiable and
persuasive evidence in a related
proceeding before the Office or evidence
that a district court can judicially
notice. Where the Board exercises its
discretion under this paragraph, the
parties will have an opportunity to
respond.

Section 42.221: §42.221 is amended
by adding a new paragraph (d) to state
that a patent owner bears the burden of
persuasion to show that a motion to
amend complies with certain statutory
and regulatory requirements, but that
the petitioner bears the burden of
persuasion to show that any proposed
substitute claims are unpatentable. The
new paragraph (d) also states that in
cases in which a party does not meet its
burden, the Board may, in the interests
of justice, exercise its discretion to grant
or deny a motion to amend only for
reasons supported by readily
identifiable and persuasive evidence of
record. In doing so, the Board may make
of record only readily identifiable and
persuasive evidence in a related
proceeding before the Office or evidence
that a district court can judicially
notice. Where the Board exercises its
discretion under this paragraph, the
parties will have an opportunity to
respond.

Differences Between the Final Rule and
the Proposed Rule

In response to comments seeking
clarification, the final rule seeks to

further clarify the circumstances in
which the Board may exercise its
discretion to grant or deny a motion to
amend, irrespective of whether a party
has met its burden on a particular issue
and notwithstanding the adversarial
nature of the proceeding. The final rule
clarifies that the Board may exercise this
discretion when it is in the interests of
justice, and only for reasons supported
by readily identifiable and persuasive
evidence of record.

Additionally, in response to
comments seeking clarification, the final
rule provides additional details
regarding the scope of evidence the
Board may consider in deciding a
motion to amend. The Board may make
of record only readily identifiable and
persuasive evidence in a related
proceeding before the Office or evidence
that a district court can judicially
notice.

Lastly, the final rule clarifies that
where the Board exercises its discretion
in appropriate circumstances, the
parties will have an opportunity to
respond. (§§42.121(d) and 42.221(d)).

Response to Comments

In response to the notice of proposed
rulemaking pertaining to the burdens of
persuasion in relation to motions to
amend, the Office received a total of 18
written submissions of comments from
intellectual property organizations,
businesses, patent practitioners, and
others. The comments provided support
for, opposition to, and diverse
recommendations on the proposed rule.
The large majority of the comments
were supportive of placing the burden
of showing compliance with the
statutory and regulatory requirements of
a motion to amend on the patent owner,
along the lines presented in the
proposed rule. Comments on the
question of whether the burden of
showing unpatentability should be
placed on the petitioner, as in the
proposed rule, were mixed in their
support and opposition. Similarly, the
Office received mixed comments in
support and opposition to the question
of whether the Board, regardless of the
respective burdens on the parties, could
exercise its discretion to grant or deny
a motion to amend. The Office
appreciates the thoughtful comments
and has considered and analyzed them
thoroughly.

All the comments are posted on the
PTAB website at https://go.usa.gov/
xGXrx. The Office’s responses address
the comments that are directed to the
proposed changes set forth in the notice
of proposed rulemaking. Any comments
directed to topics beyond the scope of

the notice of proposed rulemaking will
not be addressed at this time.

A. Burden on the Patent Owner

Comment 1: Of the comments
addressing this aspect of the proposed
rule, almost all supported allocating the
burden of persuasion to the patent
owner to show a motion to amend
complies with statutory and regulatory
requirements. Comments noted that the
patent owner, as the party drafting the
proposed substitute claims, is in the
best position to explain how the
proposed substitute claims comply with
the statutory and regulatory
requirements. For example, the
comments pointed out that because the
patent owner is the party amending a
claim, the patent owner is in the best
position to identify the subject matter
disclosed in the challenged patent’s
specification that is being incorporated
into the proposed substitute claim,
thereby addressing the prohibition on
new matter.

Response 1: The Office agrees with
these comments. The statutory
requirements of 35 U.S.C. 316(d) specify
that the patent owner may file a motion
to amend that “propose[s] a reasonable
number of substitute claims” and,
further, that amendments “may not
enlarge the scope of the claims or
introduce new matter.” Thus, the statute
already places the burden on the patent
owner to show that its motion to amend
meets those requirements. The
regulatory requirements set forth in
section 42.121(a) or 42.221(a) of 37 CFR
part 42 reflect those statutory
requirements and further specify that a
motion to amend must respond to a
ground of unpatentability involved in
the trial, include a claim listing clearly
showing the amendments, and set forth
support in the original patent disclosure
for each claim added or amended, as
well as support in an earlier-filed
disclosure for each claim for which the
patent owner seeks the benefit of the
filing date of the earlier-filed disclosure.
Because the patent owner is the party
proposing amendments to the claims of
its patent, it follows that the patent
owner should be the party with the
burden to show that the motion
complies with these statutory and
regulatory requirements. As commenters
have noted, the patent owner
necessarily incorporates subject matter
from the challenged patent’s
specification into one or more proposed
substitute claims and, thus, the patent
owner is in the best position to identify
where the specification supports such
subject matter and how such subject
matter does not enlarge the scope of the
claims. Similarly, because the patent
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owner is the party proposing the
substitute claims, the patent owner is in
a better position to explain why the
number of substitute claims is
reasonable, especially when the patent
owner proposes more than one
substitute claim for each challenged
claim. Likewise, it makes sense for the
patent owner to explain why the
amendment responds to a ground of
unpatentability involved in the trial,
given that the patent owner proposes
the substitute claims to overcome one or
more asserted unpatentability grounds
as to the original claims of the
challenged patent.

Comment 2: A few comments
supporting the requirement that the
patent owner bears the burden to show
a motion to amend complies with
statutory and regulatory requirements
expressed the view that the burden
should be an initial burden of
production, but that the burden of
persuasion should lie with the
petitioner. One comment stated that
placing a burden of persuasion on the
patent owner unduly limits the patent
owner’s ability to amend the claims.
Another comment stated that allocating
a burden of persuasion to the patent
owner in a motion to amend is
inconsistent with the Federal Circuit’s
guidance in In re Magnum Oil Tools
Int’], Ltd., 829 F.3d 1364 (Fed. Cir. 2016)
on shifting burdens in an AIA trial
proceeding. The comment was further
concerned that requiring the patent
owner to maintain a burden of
persuasion to show statutory and
regulatory compliance may lead the
Board to deny a motion to amend for
procedural reasons unrelated to the
substance of the proposed substitute
claims.

Response 2: The Office appreciates
these thoughtful comments. 35 U.S.C.
316(d) appears to specify a burden of
persuasion on the patent owner, not
merely a burden of production. For
example, section 316(d) provides that
the patent owner may ““[flor each
challenged claim, propose a reasonable
number of substitute claims” and that
“[a]ln amendment . . . may not enlarge
the scope of the claims or introduce new
matter.” 35 U.S.C. 316(d)(1)(B), (d)(3).
The patent owner proposes an
amendment; therefore, it would appear
to be the patent owner’s burden of
persuasion to show that the amendment
proposes a reasonable number of
substitute claims, does not enlarge the
scope of the claims, and does not
introduce new matter. This is also
consistent with the lead opinion of
Aqua Products, which states that the
““patent owner must satisfy the Board
that the statutory criteria in

§316(d)(1)(a)—(b) and § 316(d)(3) are met
and that any reasonable procedural
obligations imposed by the Director are
satisfied before the amendment is
entered into the IPR.” 872 F.3d at 1306
(emphasis added). Because the statutory
and regulatory requirements largely
overlap, it also makes sense to place the
burden of showing compliance with the
regulatory requirements on the patent
owner. It is unclear how placing this
burden on the patent owner limits the
patent owner’s ability to amend claims.

Further, allocating this burden of
persuasion to the patent owner is not
inconsistent with Magnum Oil Tools
because, in that case, the Federal Circuit
addressed the burden of persuasion as
to patentability, not the burden of
persuasion as to statutory and regulatory
requirements of a motion to amend. As
noted above, the lead opinion in Aqua
Products differentiated between meeting
the requirements of a motion to amend
and the burden of demonstrating the
unpatentability of substitute claims. Id.
Magnum Oil Tools addressed situations
in which it was and was not appropriate
to shift burdens of production. See 829
F.3d at 1375-76. The Federal Circuit
explained that a shifting burden of
production may be warranted in a
situation in which a party asserts an
affirmative defense for the first time
(e.g., an earlier priority date) after the
party who carries the ultimate burden of
persuasion challenges patentability. As
further noted in Magnum Oil Tools,
however, “a burden-shifting framework

. . would introduce unnecessary
confusion” when a party bears the
ultimate burden of persuasion on a
particular issue. Id. at 1376. Here,
because the statute already appears to
place the ultimate burden of persuasion
on the patent owner regarding the
statutory and regulatory requirements,
and the Board makes a determination
after considering all evidence provided
by both parties, a shifting burden of
production is not appropriate. Id.
(“Applying a burden-shifting framework
here would introduce unnecessary
confusion because the ultimate burden
of persuasion of obviousness must
remain on the patent challenger and ‘a
fact finder must consider all evidence of
obviousness and nonobviousness before
reaching a determination.’”’) (citation
omitted).

Finally, in March 2019, the Office
issued a notice of a pilot program for
motion to amend practice and
procedures that allows a patent owner
to request preliminary guidance from
the Board on a motion to amend and to
file a revised motion to amend
(regardless of whether the patent owner
requests preliminary guidance). See

Notice Regarding a New Pilot Program
Concerning Motion to Amend Practice
and Procedures in Trial Proceedings
Under the America Invents Act Before
the Patent Trial and Appeal Board, 84
FR 9497 (Mar. 15, 2019) (pilot program).
Under the pilot program, which applies
to all AIA trial proceedings instituted on
or after March 15, 2019, the patent
owner is able to request preliminary
non-binding guidance from the Board
regarding the amendment’s compliance
with the statutory and regulatory
requirements. See id. at 9497-98. The
patent owner may address that
preliminary guidance in responsive
briefing or by providing new proposed
substitute claims in a revised motion to
amend. Id.; see also id. at 9499-9500
(setting forth options for preliminary
guidance and a revised motion to amend
in more detail). These aspects of the
pilot program likewise support placing
the burden of persuasion on the patent
owner in relation to the statutory and
regulatory requirements for a motion to
amend.

Comment 3: A comment noted that
previous Office guidance and Board
decisions did not allocate the burden of
persuasion to the patent owner and
requested an explanation as to why the
proposed rule allocates the burden of
persuasion to the patent owner.

Response 3: As many commenters
have requested and noted, clarifying the
burdens in the amendment process is
desired. Because 35 U.S.C. 316(d)
appears to place the burden of
persuasion on the patent owner to show
statutory compliance, the Office takes
this opportunity to bring clarity and
predictability to the amendment process
through rulemaking specifically
assigning that burden.

B. Burden on the Petitioner

Comment 4: The Office received a mix
of comments supporting or opposing the
provision of the proposed rule placing
the burden of persuasion on the
petitioner to show that the substitute
claims proposed in a motion to amend
are unpatentable, with a slight majority
of comments opposing placing the
burden on the petitioner. Among the
comments supporting the proposed rule,
one noted that placing the burden of
persuasion on the petitioner is
consistent with 35 U.S.C. 282(a), which
governs burdens of proof in patent
infringement actions in federal court
and states that “[t]he burden of
establishing invalidity of a patent or any
claim thereof shall rest on the party
asserting such invalidity.” Another
comment stated that allocating the
burden of persuasion to the petitioner is
consistent with the Federal Circuit
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holding in Aqua Products. One
comment, which neither agreed nor
disagreed with the proposed rule, noted
that the proposed rule is generally
consistent with the allocation of
burdens set forth in Lectrosonics and the
Office’s prior “Guidance on Motions to
Amend in view of Aqua Products.”

Response 4: The Office appreciates
and has carefully considered the
comments both supporting and
opposing placing the burden on the
petitioner to show that the proposed
substitute claims are unpatentable.
Regardless of whether the comments
supported the proposed rule or not,
commenters overwhelmingly agreed
that notice-and-comment rulemaking to
allocate the burdens was appreciated
and that doing so improves clarity and
consistency in AIA trials. Previously,
the Office requested comments relating
to the assignment of burdens in the
October 29, 2018, Request for Comments
(83 FR 54319). Among other questions,
the Office asked whether it should
engage in rulemaking to allocate the
burden of persuasion regarding the
patentability of proposed substitute
claims in a motion to amend as set forth
in the order issued in Western Digital
(superseded by Lectrosonics), which
allocates the burden of persuasion
regarding the patentability of proposed
substitute claims to the petitioner. Id. at
54325. Of the roughly 20 comments the
Office received in 2018 in response to
the Request for Comments, a clear
majority of comments favored placing
the burden to show that the proposed
substitute claims are unpatentable on
the petitioner, consistent with the rule
the Office now adopts.

After carefully considering all
relevant comments, the Office’s efforts
to provide predictability and clarity, the
Federal Circuit’s decision in Aqua
Products, the Office’s post-Aqua
Products Guidance Memo, and the
Board’s experience administering AIA
trials since the Aqua Products decision,
the Office determines that the most
balanced approach is to place the
burden on the petitioner to show that
the proposed substitute claims are
unpatentable. Placing the burden of
proving unpatentability on the
challenger is consistent with other
statutory approaches to patentability. As
commenters have pointed out, under 35
U.S.C. 282, the “burden of establishing
invalidity of a patent or any claim
thereof shall rest on the party asserting
such invalidity.” Although the decision
in Aqua Products left unresolved the
question of whether 35 U.S.C. 282
applies only to original claims or also
proposed amended claims, placing the
burden on the petitioner via this rule

would resolve any ambiguity.
Additionally, although patent
examination differs from an AIA trial in
many respects, it is worth noting that
the Office, not the applicant, has the
burden of showing unpatentability
during examination. See In re Oetiker,
977 F.2d 1443, 1445 (Fed. Cir. 1992)
(“[T]he examiner bears the initial
burden . . . of presenting a prima facie
case of unpatentability.”). Further, as
multiple commenters have noted,
placing the burden to show
unpatentability on the petitioner
maintains consistency with current
Board practice described in the
precedential Board decision
Lectrosonics and the post-Aqua
Products Guidance Memo. Changing the
procedure the Board has been using
since 2017 would be disruptive to
procedures that the Board and parties
have been following for several years.
Moreover, the rule is consistent with the
lead opinion in Aqua Products, which
stated, “we believe that Congress
intended that the petitioner bear the
burden of persuasion as to all claims in
an IPR, whether original or amended.”
872 F.3d at 1315 (O'Malley, J.). Aqua
Products held that the Office had not
adopted a rule placing the burden of
persuasion with respect to the
patentability of proposed substitute
claims on any party. See id. at 1327. The
Office responds to that holding and
adopts this rule, placing the burden to
show unpatentability of substitute
claims on the petitioner.

Comment 5: Commenters opposing
the proposed rule placing the burden on
the petitioner to show that proposed
substitute claims are unpatentable
suggested that, instead, the patent
owner should bear the burden of
proving patentability. Comments stated
that the patent owner, as the party
drafting the substitute claims, is best
positioned to explain how the proposed
substitute claims are patentable over
prior art and should provide a detailed
explanation of how the substitute claims
distinguish over the prior art of record
and other prior art known to the patent
owner. Comments also stated that
placing the burden on the petitioner is
inconsistent with the common practice
that the moving party bears the burden
of proof. Further, at least one comment
stated that the Federal Circuit’s Aqua
Products decision does not prohibit the
Office from placing the burden on the
patent owner. That comment further
noted that the Office has eliminated
claim construction under the broadest
reasonable interpretation, which is one
of the safeguards Aqua Products

identified as helping to prevent the
Office from issuing untested claims.

Response 5: Currently, the Office
believes that the fair approach is to
place the burden on the petitioner to
show that the proposed substitute
claims are unpatentable, for the reasons
discussed above. In presenting proposed
substitute claims to the Board, the
patent owner already has “a duty of
candor and good faith” (37 CFR
42.11(a)), meaning that the patent owner
must “disclose to the Board information
of which the patent owner is aware that
is material to the patentability of the
substitute claims.” Lectrosonics, Paper
15 at 9-10.

In the Board’s experience, requiring
the patent owner to prove patentability
of amended claims in AIA trials has led
to confusion because it places duties on
the patent owner that are inconsistent
with those applied during examination.
During examination, for example,
although a patent applicant must
comply with the duty of candor, there
is no separate obligation to prove
patentability over prior art “known” to
the patent applicant, as the Board’s
prior approach to amended claims in
AlIA trials required. MasterImage, Paper
42 at 2—-3 (citing Idle Free, Paper 26 at
7) (referring to “prior art of record and
also prior art known to the patent
owner” in relation to the patent owner’s
burden for motions to amend in AIA
trials). Much like an examiner during
patent examination, the petitioner
typically conducts a prior art search
before filing an AIA petition, and in
most cases is well-positioned and
incentivized to identify any
patentability issues arising from the
proposed amended claims.

Moreover, to the extent one opinion
in Aqua Products identified the
broadest reasonable interpretation
standard as relevant to the review of
proposed substitute claims, it did so in
its analysis of “‘untested’” claims. 872
F.3d at 1314-1315 (O’Malley, J.).
Although the Board’s claim construction
standard has changed from the broadest
reasonable interpretation to the standard
used in district court proceedings, the
statute and regulation governing
amendments still require that the claim
scope of any proposed amended claims
be narrower and require written
description support for the proposed
amended claims. 35 U.S.C. 316(d)(3); 37
CFR 42.121(a)(2), (b). The same opinion
in Aqua Products also identified the
preponderance of evidence standard as
relevant to the review of proposed
substitute claims; that standard has not
changed. 35 U.S.C. 316(e). In addition,
any issued amended claims would be
subject to intervening rights and various
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other review mechanisms that remain
open to challenge the amended claims
(e.g., subsequent IPRs, ex parte
reexamination, and district court
litigation). Furthermore, as explained
elsewhere in this rulemaking, the rule
allows the Board to exercise its
discretion to reach a determination
regarding patentability in instances in
which the interests of justice warrant
such a determination, including those in
which the petitioner has ceased to
participate in the proceeding altogether
or remains in the proceeding but does
not oppose a motion to amend. Thus,
the rule further limits the likelihood of
issuing amended claims that are
“untested.”

C. Board Discretion To Grant or Deny a
Motion To Amend

Comment 6: Of the comments
addressing the proposed rule providing
that the Board may, in the interests of
justice, grant or deny a motion to amend
for any reason supported by the
evidence of record, a majority supported
the proposed rule. For example, one
comment stated that the Board should
not procedurally deny a motion to
amend for failing to comply with the
statutory or regulatory requirements if
the lack of compliance can be cured by
reference to the evidence of record.
Similarly, a comment stated that if a
petitioner does not oppose the proposed
substitute claims, the Board should have
the discretion to deny the motion to
amend for any reason supported by the
evidence of record rather than
automatically adding the proposed
substitute claims to the challenged
patent.

Response 6: The Office agrees with
these comments. Under the proposed
rule, as modified in the final rule, the
Board will have the discretion to grant
or deny a motion to amend only for
reasons supported by readily
identifiable and persuasive evidence of
record, when it is in the interests of
justice. The Office anticipates that the
Board will exercise this discretion only
in rare circumstances, such as discussed
in Hunting Titan.

As noted by the commenters, this
discretion allows the Board to address
situations in which it would be unjust
to deny a motion to amend for a
procedural defect, such as those in
which a patent owner does not
expressly address or establish every
statutory and regulatory requirement in
its briefing. Where there is readily
identifiable and persuasive evidence
that the motion complies with the
statutory and regulatory requirements,
the Board may determine that it is in the

interests of justice to nevertheless grant
the motion to amend.

The Office also agrees with the
comments that the Board should have
discretion to address the patentability of
substitute claims under certain rare
circumstances in which substitute
claims might otherwise issue without
any consideration of patentability by the
Office, regardless of what is in the
record before the Board. In this vein, the
final rule permits the Board to address
circumstances in which, as explained in
Hunting Titan, the adversarial process
has failed to provide the Board with
potential arguments of patentability
with respect to the proposed substitute
claims. Such circumstances could
include, for example, those in which the
petitioner ceases to participate in the
proceeding altogether (for example, as a
result of settlement) or remains in the
proceeding but does not oppose the
motion to amend, in whole or in part
(for example, does not oppose some
proposed substitute claims), or those in
which the petitioner previously made
an argument (for example, in opposition
to a motion to amend) but then later
ceases to participate (for example, does
not oppose a revised motion to amend).
In such circumstances, the absence of
two actively participating opposing
parties (at least in relation to a motion
to amend) signals a situation in which
the adversarial process may have failed
to provide the Board with potential
arguments of patentability or
unpatentability. In such a situation, the
Board will, in the interests of justice,
typically independently evaluate the
patentability of the proposed substitute
claims and exercise its discretion to
grant or deny only for reasons supported
by readily identifiable and persuasive
evidence of record.

As a general matter in the vast
majority of cases, the Board will
consider only evidence a party
introduces into the record of the
proceeding. However, the Board may
consider readily identifiable and
persuasive evidence already before the
Office (i.e., in the prosecution history of
the challenged patent or a related patent
or application, or in the record of
another proceeding before the Office
challenging the same patent or a related
patent). Likewise, the Board may
consider evid