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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. APHIS-2017-0056]

RIN 0579-AE42

Removal of Emerald Ash Borer
Domestic Quarantine Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are removing the domestic
quarantine regulations for the plant pest
emerald ash borer. This action will
discontinue the domestic regulatory
component of the emerald ash borer
program as a means to more effectively
direct available resources toward
management and containment of the
pest. Funding previously allocated to
the implementation and enforcement of
these domestic quarantine regulations
will instead be directed to
nonregulatory options to mitigate and
control the pest.

DATES: Effective January 14, 2021.

FOR FURTHER INFORMATION CONTACT: Mr.
Herbert Bolton, National Policy
Manager, PPQ, APHIS, 4700 River Road,
Unit 26, Riverdale, MD 20737-1231;
(301) 851-3594; Herbert.Bolton@
usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Emerald ash borer (EAB, Agrilus
planipennis) is a destructive wood-
boring pest of ash (Fraxinus spp.) native
to China and other areas of East Asia.
First discovered in the United States in
southeast Michigan in 2002, EAB is
well-suited for climatic conditions in
the continental United States and is able
to attack and kill healthy trees in both
natural and urban environments. As a
result, EAB infestations have been
detected in 35 States and the District of

Columbia, with additional infestations
that have not yet been detected likely.?
The Animal and Plant Health Inspection
Service (APHIS), through notice and
comment rulemaking, instituted a
domestic quarantine program for EAB
that has been in place since 2003 (see
68 FR 59082—-59091, Docket No. 02—
125-1).

The regulations in “Subpart J—
Emerald Ash Borer” (7 CFR 301.53—-1
through 301.53-9, referred to below as
the regulations) list quarantined areas
that contain or are suspected to contain
EAB. The regulations also identify,
among other things, regulated articles
and the conditions governing the
interstate movement of such regulated
articles from quarantined areas in order
to prevent the spread of EAB more
broadly within the United States.

Since the implementation of the
domestic quarantine program, several
factors had adversely affected its overall
effectiveness in managing the spread of
EAB. First, during the Midwestern
housing boom that began in the 1990s,
ash trees often were planted in new
housing developments because of their
hardiness and general resistance to
drought conditions. Developers
frequently sourced these trees from
nurseries that were later determined to
be heavily infested with EAB and that
were subsequently put under
quarantine.2 It was several years after
the issuance of domestic quarantine
regulations before a revised survey
apparatus, using a lure-based trap, was
developed in 2007. This revised survey
apparatus identified many long-standing
infestations of EAB in residential areas,
leading to a substantial increase in the
number of counties under quarantine.3

1The list of quarantined areas is available at
https://www.aphis.usda.gov/plant_health/plant_
pest_info/emerald_ash_b/downloads/eab-areas-
quarantined.pdf.

2That Michigan nurseries shipped infested
nursery stock prior to development of the EAB
regulations, see Haack, R.A. et al. Emerald Ash
Borer Biology and Invasion History, pp. 1-14
Chapter 1 in: Van Driesche, R.G. and Reardon, R.,
Ed. Biology and Control of Emerald Ash Borer.
USDA, Forest Service, Forest Health Technology
Enterprise Team, Morgantown, WV, FHTET-2014—
09, March 2015. Referred to below as Haack et al.
https://www.fs.fed.us/foresthealth/technology/pdfs/
FHTET-2014-09_Biology_Control_EAB.pdf.

3See Abell, K., et. al., Trapping Techniques for
Emerald Ash Borer and Its Introduced Parasitoids,
Chapter 7 in: Van Driesche, R.G. and Reardon, R.,
Ed. Biology and Control of Emerald Ash Borer.
USDA, Forest Service, Forest Health Technology
Enterprise Team, Morgantown, WV, FHTET-2014—
09, March 2015.

Second, the regulations did not
prevent the spread of EAB throughout
its geographical range, which has
expanded over time. In fiscal year (FY)
2016 alone, APHIS issued 16 Federal
Orders designating additional
quarantined areas for EAB, and many of
these Federal Orders designated
multiple quarantined areas 4. For
example, one of the Federal Orders
designated an additional 44 counties as
quarantined areas for EAB. From an
initial quarantined area of 13 counties
in Michigan, now more than one quarter
of the geographical area of the
conterminous United States is under
quarantine for EAB.

In light of these difficulties, on
September 19, 2018, we published in
the Federal Register a proposed rule (83
FR 47310-47312, Docket No. APHIS—
2017-0056) to remove the domestic
quarantine regulations for EAB in order
to direct available resources towards
management and containment of the
pest.> We solicited comments
concerning our proposal for 60 days
ending November 19, 2018.

We received 146 comments by the
close of the comment period. They were
from another Federal agency, State
departments of agriculture, State
departments of forestry and/or natural
resources, Tribal nations, a group
representing the wooden pallet industry
within the United States, conservation
groups, arborists, foresters, and private
citizens.

Of the commenters, 25 suggested that
we finalize the proposed rule as written.
The remaining commenters raised
concerns or questions regarding the rule
and its supporting documents. We
discuss these comments below, by topic.

Basis for the Proposed Rule

Several commenters interpreted the
proposed rule to be based on a
determination that EAB is not a
significant plant pest. Similarly, several
commenters interpreted the proposed
rule to be based on a desire to provide
relief to regulated entities within areas
currently quarantined for EAB, or a
desire to reduce Federal regulation. One

4To view these Federal Orders, go to https://
www.aphis.usda.gov/aphis/ourfocus/planthealth/
plant-pest-and-disease-programs/pests-and-
diseases/emerald-ash-borer/ct_quarantine.

5To view the proposed rule, its supporting
documents, and the comments that we received, go
to https://www.regulations.gov/docket?D=APHIS-
2017-0056.
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commenter stated that the basis for the
rule was a February 2017 Executive
Order 13771, which directs Federal
agencies to identify two regulations for
repeal for each new regulation
promulgated.® Another commenter
stated that the rule was an effort by
Northern and Middle-Atlantic States to
deliberately adversely impact Southern
and Western States. The commenters
cited multiple examples of EAB’s
destructiveness, and urged us to retain
the regulations.

The proposed rule was not based on
a determination that EAB is an
insignificant plant pest, nor was it based
on a desire to reduce or repeal Federal
regulations or provide regulatory relief
to currently regulated entities,
regardless of the efficacy of the
regulations, or a desire by Northern and
Middle-Atlantic States to deliberately
adversely impact other States. Rather, it
was based on a determination that the
domestic quarantine regulations have
been unable to prevent the spread of
EAB. This is reflected in the size of the
quarantined area for EAB at the time the
2018 proposed rule was issued. At that
time, more than 1,100 counties in the
United States were under quarantine,
comprising an area of almost 880,000
square miles, or more than one quarter
of the geographical area of the
conterminous United States. Since the
proposed rule was issued, three
additional States, nine counties, and
portions of an additional county were
added to the quarantined area for EAB.
As we mentioned earlier in this
document, this represents an
exponential increase from the initial
quarantined area, which was comprised
of 13 counties in Michigan.

We discuss some of the factors that
led to the spread of EAB later in this
document, under the section titled
“Need to Retain Existing Quarantine
Regulations.”

Efficacy of Existing Quarantine
Regulations

A number of commenters interpreted
the rule to be based on our
determination that the domestic
quarantine regulations have proven
ineffective at preventing the spread of
EAB, but disagreed with the validity of
this determination. The commenters
often cited personal experience or
anecdotal examples of the efficacy of the
current regulations or pointed to the
efficacy of other Federal domestic
quarantine programs administered by

6 See https://www.federalregister.gov/documents/
2017/02/03/2017-02451/reducing-regulation-and-
controlling-regulatory-costs.

APHIS, such as that for Asian
longhorned beetle (ALB).

We acknowledge the possible validity
of the experiences and examples
provided by the commenters, but do not
consider them to be indicative of the
overall efficacy of the domestic
quarantine program for EAB. On the
whole, the program has been unable to
prevent the spread of EAB, as evidenced
by the current size of the quarantined
area relative to the 13 counties in
Michigan that comprised the initial
quarantined area.

In that regard, the success of one
Federal domestic quarantine program is
not indicative of the success of another.
For example, as one commenter pointed
out, APHIS and State departments of
agriculture have been able to eradicate
several localized populations of ALB
and release areas from quarantine. This
has not occurred within the EAB
program; not a single area has ever been
released from quarantine.

One commenter stated that there was
no means for APHIS to ascertain the full
effects of the current program at
precluding the spread of EAB.

We agree that ascertaining each and
every effect of the current program is
not possible, but do not consider such
an evaluation necessary in order to
determine whether the program on the
whole has been able to prevent the
spread of EAB. The size of the
quarantined area for EAB at the time the
proposed rule was issued, relative to the
size of the initial quarantined area of 13
counties in Michigan, is a reliable
indicator that the program was unable to
prevent the spread of EAB.

Need To Retain Existing Quarantine
Regulations

Many commenters stated that it was
necessary to retain the regulations to
prevent the further spread of EAB, and
that removal of the regulations would
place them at a heightened risk of EAB
introduction and establishment. Some
commenters lived within currently
quarantined areas but stated that EAB
was not present in their area or was not
widely prevalent based on survey
results. Other commenters lived in areas
that were immediately outside the
quarantined areas and were concerned
that removing restrictions on the
movement of host material could hasten
the introduction of EAB into their area.
Finally, some of the commenters lived
in Western States (States west of the
Rocky Mountains) and stated that,
because of geographical boundaries
between the currently quarantined areas
and their State, natural spread was
unlikely, at least for the foreseeable
future. Those commenters stated that

the only way EAB was likely to be
introduced to their State was through
human-assisted movement, and that
removing the quarantine would increase
the likelihood that infested material was
moved into their State. A number of
these commenters stated that native ash
in their State was in riparian or forest
environments, and that deforestation as
a result of EAB could have significant
adverse impacts, such as increased
likelihood of flooding.

With regard to those commenters
within the currently quarantined areas,
we disagree that removing the Federal
quarantine regulations places the
commenters at a heightened risk of EAB
spread or has environmental or
economic impacts. This is for two
reasons.

The first reason is that, in 2012,
APHIS issued a Federal Order 7 allowing
unrestricted interstate movement of host
articles within a contiguous quarantined
area. This Federal Order is still in effect;
thus, finalizing the proposed rule will
have no net impact on interstate
movement of articles within this area.

The second reason is that, consistent
with our statutory limitations under the
Plant Protection Act (PPA, 7 U.S.C. 7711
et seq.,) the Federal quarantine
regulations for EAB pertained only to
interstate movement of regulated
articles in commerce. This did not
address noncommercial movement of
regulated articles, intrastate movement,
or natural spread. With respect to
natural spread, research suggests a
mated female EAB can fly up to 12.5
miles a day.8 Moreover, a female that
mates can live up to 6 weeks.? This does
not preclude the possibility that some
mated female EAB may fly more than
100 miles before mortality.

With regard to those commenters
currently immediately outside the
quarantined area, we also disagree that
removing the Federal quarantine
regulations places the commenters at a
heightened risk of EAB spread or has
environmental or economic impacts.
This is also for two reasons. The first is
the ability of EAB to naturally and
rapidly spread without human
assistance. The second is the lack of
effective detection methods for EAB.
EAB is a cryptic pest and there is not
an effective pheromone lure for EAB;

7 The Federal Order is available at https://
nationalplantboard.org/wp-content/uploads/docs/
spro/spro_eab_2012_05_31.pdf.

8 Taylor, R.A.]., et al. Flight Performance of
Agrilus planipennis (Coleoptera: Buprestidae) on a
Flight Mill and in Free Flight. 2010. Journal of
Insect Behavior. 23: 128-148.

9 Cappaert, David, et al. 2005. Emerald Ash Borer
in North America: A research and regulatory
challenge. American Entomologist. 51: 152—165.
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thus, trap catches are often a lagging
indicator of a long-standing and sizable
established population for EAB.10 In
general, when EAB is initially detected
via survey, we have found that an
established population has typically
been present in the area a minimum of
3 to 5 years undetected.1!

Visual detection of EAB also has
significant limitations. Visual detection
is almost always based on finding signs
or symptoms of EAB infestation in
declining ash trees, rather than visual
detection of the pest itself. There is thus
a lag period between initial
establishment and detection, and
correspondingly, between initial pest
establishment and designation of the
area as a quarantined area for EAB. This
is also why we do not consider areas of
low pest prevalence to exist for EAB—
a handful of detections are indicative of
a much larger established population.12

With regard to commenters in
Western States, we disagree that the
only way EAB could enter the State is
through human-assisted movement. We
acknowledge that the presence of
geographical barriers, such as the Rocky
Mountain range, and the absence of host
material along the Great Plains, could
significantly impede the rate of natural
spread of EAB. We also acknowledge
that EAB’s feeding patterns in the
absence of ash and deciduous hardwood
are still being researched and evaluated,
and it is, accordingly, possible that EAB
does not adapt quickly to the absence of
preferred host material. However, it is
the Agency’s experience that widely
prevalent plant pests tend, over time, to
spread throughout the geographical
range of their hosts, and we have no
reason to consider EAB to be
biologically unique in this manner.

Nonetheless, we agree that, in the
absence of Federal regulations, there
could be a higher likelihood that EAB
will be introduced into a Western State
sooner through the movement of
infested host material than would occur
through natural spread. However, the
degree to which this likelihood is

10 See Ryall, K., Detection and Sampling of
Emerald Ash Borer (Coleoptera: Buprestidae)
Infestations, 2015. Can. Entomol. 147:290-299.
Found at https://www.cambridge.org/core/journals/
canadian-entomologist/article/detection-and-
sampling-of-emerald-ash-borer-coleoptera-
buprestidae-infestations/671D5F7160E19CDA09
A4159D4B903A1B. See also Marshall, J.M., A.].
Storer, I. Fraser, and V.C. Mastro. 2010. Efficacy of
trap and lure types for detection of Agrilus
planipennis (Col., Buprestidae) at low density.
Journal of Applied Entomology, Vol. 134, 4, pp.
296-302. Found at: https://onlinelibrary.wiley.com/
doi/full/10.1111/j.1439-0418.2009.01455 .x.

11 See Haack et al.

12 See https://www.aphis.usda.gov/plant_health/
plant_pest_info/emerald_ash_b/downloads/EAB-
FieldRelease-Guidelines.pdyf.

increased is difficult to quantify. In the
absence of Federal regulations, States
are free to establish their own
regulations governing the movement of
EAB host material into their State, and
at least one such Western State signaled
their intent to do so in their comments
on the rule. Additionally, there will still
be awareness and outreach efforts,
which we discuss later in this
document, to dissuade the public from
non-commercial movement of EAB host
material into Western States. To the
extent that we can, we will support
communities in these efforts, and, we
have delayed publication of this final
rule to afford States time to develop
regulations regarding the movement of
EAB host material.

Several commenters stated that the
economic analysis that accompanied the
proposed rule was flawed insofar as it
was based on the same assumption that
removing the regulations would not
contribute to the spread of EAB. A
number of the commenters also stated
that the rule should have been
accompanied by an environmental
assessment or environmental impact
statement assessing the likelihood of
cumulative impacts of human-assisted
spread of EAB that would not otherwise
occur if the regulations remained in
place.

We agree that there is an economic
cost if EAB is introduced into a Western
State sooner through the movement of
infested host material than would occur
through natural spread. For that reason,
to the extent that we can, in the
economic analysis for this final rule, we
list activities that have historically been
associated with the new introduction of
EAB into a previously unaffected area,
along with a range of costs for each
activity. However, we also acknowledge
a high degree of uncertainty regarding
the number of entities that will incur
those costs, for the reasons mentioned
above.

Finally, we considered the proposed
rule to be categorically exempt from
preparation of an environmental
assessment or environmental impact
statement. We did this because the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4231 et seq.,) and
subsequent agency implementing
regulations instruct Agencies to evaluate
the environmental impacts of proposed
Federal actions. We determined that this
action is a class of actions previously
determined to meet categorically
excludable criteria as established in 7
CFR 372.5. A record of categorical
exclusion analysis was prepared to
assess and confirm that there would be
no adverse environmental impacts as a
result of this rulemaking.

We acknowledge that commenters
suggested that we consider the impact of
human-assisted spread of EAB that
would not otherwise occur. However,
our experience with EAB has shown
that human-assisted spread continued
regardless of the regulations, which are
limited, and that the natural spread of
EAB is rapid, significant, and extremely
difficult to control. For the reasons
discussed above, this remains our
determination.

Two commenters asked if any studies
exist that examine the possible
ecological and societal impacts of EAB
establishment in the Western United
States. One of the commenters stated
that, if no such studies exist, APHIS
should conduct such a study prior to
issuing a final rule.

We are not aware of any such studies.
For reasons discussed in the section
below, we do not consider delays in
issuing or making effective this final
rule to be in the best long-term interests
of the Federal EAB program.

Request for Delay of Final Rule

A number of commenters stated that
Federal deregulation of EAB is probably
inevitable given the scope of the area
under quarantine, but asked for a delay
in the publication or effective date of
the final rule to allow the commenter’s
State or community to plan for
deregulation. Several of these
commenters stated that they were
unaware of APHIS’ intent to deregulate
EAB until the proposed rule was issued
and stated that APHIS had done an
inadequate job communicating this
intent. All commenters urged us to
continue regulatory and enforcement
activities until the rule became effective.

The proposed rule is a result of
several years of public discussions with
an increasing number of stakeholders.
APHIS began expressing concerns
regarding the efficacy of the EAB
program in public forums as early as
2012, when the FY 2013 budget
submitted to Congress indicated that we
had not discovered effective tools to
prevent the spread of EAB, and that, as
a result, we had not discovered a means
to efficiently use resources to prevent
the spread of EAB.13 In the same budget,

13 “APHIS continues to face challenges in
addressing tree and wood pests such as EAB, and
seeks to efficiently use resources to address pests
where success is achievable, such as eradicating the
ALB. The EAB is an exotic forest pest that has killed
millions of ash trees in the United States. First
found in Michigan in 2002, it has spread to 14
additional States (Illinois, Indiana, Iowa, Kentucky,
Maryland, Minnesota, Missouri, New York, Ohio,
Pennsylvania, Tennessee, Virginia, West Virginia,
and Wisconsin) and continues to spread. Due to the
lack of tools available, the Agency changed focus

Continued
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we also indicated that biocontrol
activities could be a more viable long-
term strategy than regulatory and
enforcement activities.

In 2015, we discussed the possibility
of deregulation of EAB to the
Continental Dialogue on Non-Native
Forest Insects and Diseases, an audience
of State and local governments, forestry
groups, non-governmental
organizations, and other Federal
agencies.1 In 2016, we discussed
possibly deregulating EAB, and shifting
program resources to biocontrol
activities, with the National Association
of State Foresters and the National Plant
Board, which represents the plant
protection division of State departments
of agriculture; these discussions
continued into 2017.15 Additionally,
throughout the development of the
proposed rule, APHIS talked with
numerous State, local, and Tribal
communities on a regular basis to
discuss concerns that the communities
had with possible deregulation. This
included the ongoing discussion with
the National Association of State
Foresters and the National Plant Board
mentioned above, a Tribal meeting in
which nine Tribes who had expressed
concerns about the rule were invited to
further elaborate on those concerns and
discuss possible remediations, several
webinars with State departments of
agriculture, and discussions with the
New York Partnership for Invasive
Species Management and The Nature
Conservancy.

The proposed rule itself provided
notification pursuant to the
Administrative Procedure Act (APA, 5
U.S.C. 505 et seq.) of APHIS’ intent to
remove the domestic quarantine
regulations for EAB, and APHIS
provided notification of the publication
of the rule through the APHIS

from an eradication strategy to preventing the
human- assisted spread and minimizing the impacts
of natural spread of the pest through early detection
and quarantine regulations.

With the requested decrease, the Agency would
further reduce its role in addressing the EAB and
scale back activities to manage an outreach
program, provide national coordination and
oversight, and continue developing biological
control agents. Biological control is the most
promising option for managing EAB populations
over the long term. In 2013, APHIS proposes to
release biological control agents in all States that
request releases.” Found at: https://www.usda.gov/
obpa/congressional-justifications/fy2013-
explanatory-notes.

14 For further information regarding the
Continental Dialogue on Non-Native Forest Insects
and Diseases, go to https://
continentalforestdialogue.org/.

15For further information regarding the National
Association of State Foresters, go to https://
www.stateforesters.org/. For further information
regarding the National Plant Board, go to https://
nationalplantboard.org/.

Stakeholder Registry in accordance with
standard Agency practices.

We recognize the damage and impact
that EAB can inflict on a community
and appreciate the desire of commenters
to be afforded additional time to prepare
for possible deregulation within their
particular State or community. As we
mentioned previously, to the extent that
we can, we will support communities in
these efforts, and we have delayed
publication of this final rule to afford
States time to develop regulations
regarding the movement of EAB host
material. However, we do not believe an
additional delay in the effective date of
the rule to be in the best interests of the
Federal EAB program.

As mentioned above, regardless of
funding or tactics employed, the EAB
domestic quarantine regulations have
been, on the whole, ineffective at
preventing the spread of EAB, especially
given the natural dispersion capabilities
of the pest. Continuing to devote
program resources to regulatory and
enforcement activities that have proven
thus far to be ineffective over an ever-
expanding quarantined area is an
inefficient use of those resources.

Additionally, continuing to devote
resources to these activities limits
APHIS from reallocating the resources
to activities that could be of greater
long-term benefit to slowing the spread
of EAB or helping affected communities
recover from EAB infestation. These
include further development and
deployment of EAB biological control
organisms; further research into
integrated pest management of EAB that
can be used at the local level to help
safeguard an ash population of
significant importance to a community;
and further research, in tandem with the
U.S. Department of Agriculture (USDA)
Forest Service and other Federal
agencies, into the phenomenon of
“lingering ash,” or ash trees that are still
alive and present in the landscape in
areas of otherwise heavy infestation,
and integration of the findings of that
research into the EAB program.

Several commenters asked for APHIS
to provide guidance or best practices in
management of EAB to State and local
communities prior to issuing this final
rule.

To the extent that resources allow, we
have provided and intend to continue to
provide such assistance. For example,
we have an agreement with the North
Carolina State University, North
Carolina Department of Agriculture and
Consumer Services, and the City of
Raleigh, NC at their waste-water
management location to assist these
organizations in investigating EAB

phenology within a watershed
environment.

Biological Control for EAB

Several commenters construed the
proposed rule to suggest that APHIS has
identified biological control (biocontrol)
organisms that are effective at
preventing the spread of EAB. The
commenters asked for the scientific
evidence in support of those claims.
Other commenters stated that it was
their understanding that several of the
organisms had limited geographical
ranges and could not be used in every
area of the United States that is
currently infested with EAB. Several
commenters stated that the “real world”
efficacy of biocontrol within the EAB
program had not been proven and all
usage to date has been experimental and
study based. Commenters also asked for
more information regarding the
biocontrol agents and asked whether
APHIS has evaluated the agents for their
interactions with non-target organisms
and other effects on the environment
prior to authorizing their use within the
EAB program.

While we did state in the proposed
rule that biocontrol has been a
“promising approach” towards
mitigating and controlling for EAB, we
also clarified that the biocontrol efforts
that demonstrated such promising
results had been in protecting ash
regrowth in areas that had been
previously infested with EAB.16 We did
not state that we had discovered a
biocontrol organism that would be
effective at preventing EAB from
spreading into currently unaffected
areas. The biocontrol organisms
currently used within the EAB program
are tiny stingless parasitic wasps that
reproduce within EAB. Because of their
dependency on an EAB host, these
parasitoids cannot be used in an area
until it is already infested with EAB.

Four biocontrol organisms are
currently used by the EAB program
within areas that are infested with EAB.
The four organisms currently used are
Spathius agrilli, Spathius galinae,
Tetrastichus planipennisi, and Oobius
agrilli. Commenters are correct that the
organisms differ in terms of biology and
ecological range. Information regarding
the biology of the organisms, as well as
current parameters for their release
within the domestic quarantine
program, are found here: https://
www.aphis.usda.gov/plant_health/
plant_pest_info/emerald_ash_b/
downloads/EAB-FieldRelease-
Guidelines.pdf. There are no current
plans to revise those parameters as a

16 See 87 FR 47310.
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result of this final rule; however, we
consistently review emerging research
and recovery records to refine our
approach.

Pursuant to APHIS’ NEPA
implementing regulations in 7 CFR part
372, APHIS prepares environmental
assessments before the initial release
into the environment of any biocontrol
organism. Among other things, these
assessments evaluate known and
possible non-target effects.

Several commenters asked APHIS to
provide a specific budgetary allocation
or percentage of total program funding
that we would commit to allocating to
biocontrol research and deployment
following removal of the domestic
quarantine regulations.

We cannot project a specific
budgetary allocation or percentage of
total funding to biocontrol efforts
following deregulation. As we discuss
below, we have already begun to
obligate program funds on biocontrol in
the coming years, and it is APHIS’
current intent to devote a substantial
portion of funding for EAB each fiscal
year to biocontrol. However, APHIS
regularly monitors all EAB program
activities for efficacy, including the use
of biocontrol. If research into integrated
pest management or “lingering ash”
suggests that these are more efficient
uses of program resources than
biocontrol, we will reallocate funds to
these activities accordingly.
Additionally, we note that funding
directed towards any tactic or technique
in the EAB program is contingent on the
level of Federal appropriations for the
program as a whole, which can differ
from fiscal year to fiscal year.

Several commenters expressed
concern that the rule did not propose a
regulatory framework that would
specify parameters for APHIS’ release of
biocontrol organisms. The commenters
stated that, in the absence of such a
framework, APHIS could divert funds to
other tactics within the EAB program or
to another domestic quarantine program
entirely following removal of the
domestic quarantine regulations for
EAB.

We do not consider a regulatory
framework for the release of biological
control to be necessary. As we
mentioned above, guidelines regarding
the release of biocontrol organisms have
already been developed and are publicly
available, and APHIS has adhered to
them in the absence of a regulatory
framework for the release of biological
control within the EAB program.
Additionally, as we have to date, we
will update these guidelines on an
ongoing basis to incorporate additional
findings or the approval of additional

biocontrol organisms. We will notify the
public via the APHIS Stakeholder
Registry of any substantive change to
the guidelines. A sign-up for the
Registry is found here: https://
public.govdelivery.com/accounts/
USDAAPHIS/subscriber/new.

Because of the time required to rear,
evaluate, and release parasitoid
populations, budgeting for EAB
biocontrol requires allocating funds in
one fiscal year for the development of
biocontrol organisms that will be
released into the environment in
another fiscal year. Accordingly, we do
not need to put a regulatory framework
in place in order to ensure that funds
are obligated for release efforts in the
coming years; these funds have already
been obligated.

There is a possibility that, in
subsequent years, APHIS could divert
funding from biocontrol to other tactics
and techniques within the EAB
program. However, we consider this
flexibility to be in the best interest of the
EAB program. As we mentioned above,
we regularly monitor all EAB program
activities for efficacy. If a program
activity proves to be a more effective use
of Agency funds than biocontrol, it is
appropriate for us to reallocate funding
accordingly.

Similarly, Federal funding for the
EAB program is part of a larger line item
Congressional appropriation for Tree
and Wood Pests, which also is used to
fund our gypsy moth and ALB
programs, among others. Each fiscal
year, APHIS evaluates how best to
allocate the funding among the
programs based on program needs and
efficacy of the program to date.

Finally, several commenters urged us
to increase funding for biocontrol
within the EAB program while also
maintaining the current level of funding
for regulatory and enforcement
activities.

This is not possible given current
funding levels and existing Agency
obligations for the pest programs within
the Tree and Wood Pest line item. That
being said, regardless of the level of
funds available at APHIS’ disposal for
EAB, we no longer consider regulatory
and enforcement activities to be an
effective use of program funds.

Alternatives to the Proposed Rule

Several commenters agreed that the
EAB quarantine regulations had been
unable to prevent the spread of EAB but
suggested alternate tactics that they
believed could slow the further spread
of EAB. Suggested tactics were:
Mechanical removal of all ash trees in
the United States; mechanical removal
of ash in urban environments outside of

the quarantine and replanting with trees
that are not a host for EAB;
prophylactically treating ash trees to
preclude EAB infestation (either as a
stand-alone mitigation or in conjunction
with restrictions on the movement of
host material); safeguarding culturally
or environmentally important ash
populations, such as those in riparian
areas or along watersheds, through
integrated pest management; removing
the Federal quarantine on contiguously
quarantined areas while maintaining it
in areas that are adjacent to currently
unaffected areas; requiring all EAB host
material to be heat treated or debarked
prior to movement; providing economic
incentives to mills and lumberyards to
treat all hardwood lumber prior to
interstate movement; requiring all
container ships to be fumigated for EAB
upon arrival into the United States;
devoting all Federal resources to
increased surveillance in currently
unaffected areas; increasing EAB
funding by drawing from other existing
Agency funds or establishing an
interagency working group to pool
funds; or lobbying Congress and
encouraging others to lobby Congress for
increased appropriations. We discuss
these suggestions below in the order in
which they are presented in this
paragraph.

Removal of all ash trees in the United
States, or in areas of the United States
in which EAB is not currently known to
occur, is impracticable, as is
prophylactic treatment of all ash.

Safeguarding culturally or
environmentally important local
populations of ash through integrated
pest management may be possible in
some instances, and APHIS has
supported and will continue to evaluate
requests by Tribal, local, or regional
communities for such management; as
noted above, we are currently engaged
in one such effort with the City of
Raleigh, NC. However, integrated pest
management for EAB is both cost- and
labor-intensive and cannot be done on
a national level.

As we mentioned above, in 2012, we
issued a Federal Order which relieved
restrictions on the interstate movement
of host material for EAB within
contiguously quarantined areas. This
was coupled with reallocating resources
to outlying areas within the quarantine.
Accordingly, this solution has already
been implemented and has not proven
effective at preventing the spread of
EAB to unaffected areas.

While debarking and heat treatment
are effective at addressing those two
pathways, as we mentioned previously
in this document, there are numerous
other pathways that have contributed to
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the overall spread of EAB within the
United States, many of which are
outside the scope of APHIS’ statutory
authority.

Because of the lack of efficacy of the
traps and lures for EAB, as discussed
above, we do not consider allocating all
funding to increased surveying with
traps to be an effective use of Federal
resources.

APHIS does not have the legal
authority to provide financial incentives
for phytosanitary treatments.

Revising import requirements relative
to EAB host material is outside the
scope of this rulemaking. However,
because EAB is established and
widespread in the United States, we do
not consider mandatory fumigation at
ports of entry to be warranted or an
effective deterrent to the further spread
of EAB within the United States.

As we mentioned previously in this
document, APHIS’ EAB funding is
drawn from a larger line item that
addresses Tree and Wood Pests within
APHIS’ appropriation from Congress.
APHIS has some flexibility within the
Tree and Wood Pests line item itself to
move money between domestic
quarantine programs within the line
item, which includes funding for ALB,
gypsy moth, and other pests, in addition
to EAB, but we must consider the best
use of the funds to meet our overall
goals of using the funds as effectively as
possible in order to safeguard American
agriculture.

Because of the sheer size of the
current quarantined area for EAB, the
historic ineffectiveness of quarantine
and enforcement measures, and the lack
of optimal detection methods, we do not
have a sufficient basis for allocating or
seeking additional resources through the
appropriations process for the EAB
program. For these same reasons, while
we have partnered and continue to
explore partnerships with other Federal
agencies on EAB research and methods
development, such as USDA’s
Agricultural Research Service and
Forest Service, we do not believe that
requesting additional budgetary
resources from other Federal agencies to
allocate to existing regulatory and
enforcement strategies will prevent the
spread of EAB or be an effective use of
those funds.

Finally, APHIS is prohibited from
using appropriated funds to lobby
Congress, directly or indirectly, for
Federal funding without explicit
Congressional authorization to do so
(see 18 U.S.C. 1913). For the reasons
discussed in the previous paragraph, we
do not consider seeking Congressional
authorization to do so to be warranted.

Status of Surveys for EAB

Several commenters asked whether
Federal surveys for EAB will continue if
EAB is deregulated. A number of these
commenters asked, if our intent was to
continue surveys, what parameters we
would use following deregulation. A
few commenters stated that they had
heard that “citizen surveys” would be
employed following deregulation and
asked for further information regarding
the meaning of that term.

Federally contracted trapping survey
for EAB ceased as of 2019. APHIS will
provide traps and lures to State and
Tribal cooperators without cost, as
requested, out of our existing supply
until it is depleted. However, States and
Tribes should be aware of some of the
limitations of these traps and lures
discussed earlier in this document. (For
further discussion of these limitations,
see the section heading “Need to Retain
Existing Quarantine Regulations”).

“Citizen surveys” refer to reporting
done by the general public of EAB or
signs and symptoms of EAB infestation.
In recent years, citizen detections have
accounted for the vast majority of all
new identifications of EAB infestations.
Citizens who detect signs or symptoms
of EAB have been encouraged to contact
their State Plant Regulatory Official, or
SPRO. A list of all SPROs is found here:
https://nationalplantboard.org/
membership/.

Status of Outreach

Many commenters stated that the
proposed rule undercut
communications and outreach efforts in
their State or community to warn the
public about the severity of EAB. A
number of these commenters stated that
the rule was in tension with
communication efforts to warn the
public about the plant pest risk
associated with the movement of
firewood, in particular. Several
commenters requested outreach
resources from APHIS following
removal of the quarantine regulations or
inquired regarding what outreach
APHIS had planned. On a related
manner, several commenters asked what
efforts APHIS would take, following
deregulation, to continue outreach and
education related to the movement of
firewood.

As we discussed previously in this
document, the proposed rule was not
based on a determination that EAB is an
insignificant plant pest, nor did we
claim it to be. However, we do
acknowledge that local and regional
campaigns may have often emphasized
the importance of compliance with
Federal EAB regulations, and the

proposed rule could have created
difficulties with regard to those
communication strategies. To that end,
we will work with States, through
associations such as the National Plant
Board, to promote awareness of the
dangers of EAB following removal of the
domestic quarantine regulations.

APHIS outreach related to the
movement of firewood will remain
substantially similar or increase
following removal of the domestic
quarantine regulations for EAB. We will
continue to encourage the public to buy
firewood where they burn it and to
refrain from moving firewood to areas of
the United States that are not under
Federal quarantine for other pests of
firewood.

In that regard, we disagree with
commenters that the deregulation of
EAB undermines national
communications efforts regarding the
movement of firewood. The primary
national communications tool to warn
the public about the plant pest risk
associated with the movement of
firewood is the Don’t Move Firewood
campaign, which is administered by
The Nature Conservancy with support
from APHIS and other Federal
agencies.'” This campaign has
consistently stressed that firewood is a
high-risk pathway for many pests of
national or regional concern, and not
just EAB. To the extent that the
communication mentioned EAB, it was
as an illustrative example of one such
pest. We have, however, allocated funds
to The Nature Conservancy so that the
Don’t Move Firewood campaign
continues to promote awareness of EAB
as a pest of firewood in currently
unaffected or recently affected States.

State Regulation of Firewood and Other
EAB Host Material

Several commenters stated that, in the
absence of Federal regulation of EAB,
States would be free to establish their
own regulations regarding the
movement of EAB host material. A
number of these commenters stated that
this could result in State regulations
that differed significantly from State to
State, and that differing State
regulations could be difficult for
producers and shippers to comply with.

We agree with the commenters that
one of the upshots of the rule is the
possibility of States developing their
own interstate movement requirements
for EAB host articles, and, as we noted
previously in this document, one State
department of agriculture signaled their
intent to issue such regulations during
the comment period for the proposed

17 See https://www.dontmovefirewood.org/.
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rule. While States will be free to set
requirements as they see fit, we have
taken efforts, in coordination with State
departments of agriculture, to develop a
template for State regulations regarding
the movement of certain EAB host
materials. We discuss these efforts
below.

Several commenters pointed out that,
under the current domestic quarantine
regulations for EAB, firewood is a
regulated article, and must either be
debarked or heat treated prior to
interstate movement. The commenters
stated that firewood is a pathway for
many other plant pests, and that the
EAB domestic quarantine regulations
serve to preempt what otherwise is a
significant number of differing State
requirements regarding the movement of
firewood. Some commenters urged us to
retain firewood as a regulated article for
EAB; others urged us to propose a
distinct Federal regulation for the
interstate movement of firewood; others
asked us to coordinate with State
departments of agriculture to establish a
coordinated framework for State
regulations of firewood. One commenter
stated that we should monitor and
oversee the implementation of such
State regulations.

Maintaining the domestic quarantine
regulations for EAB but limiting the
scope of regulation to firewood would
require us to continue to devote
program resources to regulatory and
enforcement activities. As we
mentioned above, this would preclude
the resources from being used on other
non-regulatory activities and initiatives
that we consider to be in the best long-
term interest of the Federal EAB
program.

In 2010, we prepared a risk
assessment regarding the plant pest
risks associated with the movement of
firewood.1® While the assessment
identified many significant plant pests
associated with firewood, the
assessment also found that many of
these pests were only economically
significant if they established in a
certain region of the country, and thus
did not always warrant official control.
Concurrent to the development of the
assessment, a National Firewood Task
Force was convened by the National
Plant Board, composed of Federal, State,
and nongovernmental organization
representatives.

While both the risk assessment and
the Task Force suggested a coordinated
national approach to mitigate the risk
associated with the movement of

18 See https://www.aphis.usda.gov/import_
export/plants/plant_imports/firewood/firewood_
pathway_assessment.pdf.

firewood, APHIS encountered several
factors that suggested that Federal
regulation of firewood itself,
independent of any particular domestic
quarantine program, would not be
operationally feasible. Regulating at the
national level for regionally significant
pests could result in regulations that
were overly restrictive for some States
and not commensurate with risk;
requiring firewood to be heat treated
prior to movement (which was
recommended by the Task Force) would
not be operationally feasible in the
winter for producers in Northern States,
and thus a de facto prohibition on
interstate commerce; and Federal
regulation would not address significant
non-commercial pathways, such as
campers moving it to campgrounds and
national parks.

For all these reasons, APHIS and the
National Plant Board ultimately decided
that the best national strategy was (1)
the development of a standardized
template that States may choose to use
for their regulation of firewood, in
conjunction with (2) a national outreach
campaign to alert the public to the plant
pest risks associated with the non-
commercial movement of firewood.

With regard to the first component of
that strategy, the National Plant Board
has recently developed this template,
with APHIS support, and distributed it
to State departments of agriculture to
aid in development of State regulations.
If a State requests our oversight of the
implementation of their State
regulations, we will assist to the degree
we can; however, such oversight is
voluntary, and APHIS cannot compel
States to do so. The National Plant
Board has also supplemented this
template by developing best
management practices regarding the
interstate movement of firewood for the
purposes of heating a home. 19

With regard to the second, as we
mentioned previously in this document,
APHIS will continue to warn the public
about the dangers of moving firewood
following deregulation of EAB through
the Don’t Move Firewood campaign.

One commenter asked how the plant
pest risks associated with the interstate
movement of ash nursery stock will be
addressed following deregulation of
EAB. As is the case with all EAB host
materials, States will be free to regulate
the movement of the nursery stock into
their State as they see fit.

19Both the template and the recommendations
are found in this document: https://
nationalplantboard.org/wp-content/uploads/docs/
docs_policies/firewood_2020_2.pdf.

Tribal Concerns

A number of Tribal nations
commented in opposition to the
proposed rule. Many of these Tribes
stated that ash was of economic and
cultural importance to their Tribe.
Several Tribes indicated that ash was
also of religious significance to their
Tribe, insofar as the Tribe’s creation
heritage stressed its importance, and
two Tribes indicated that their Tribe
relied on ash for ecological purposes.
Several of the Tribes mentioned that
they had raised this concern to APHIS
during Tribal consultation and stated
that the rule was therefore in violation
of Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” One of the commenters
also suggested the rule was issued in
violation of the National Historic
Preservation Act (54 U.S.C. 300101 et
seq.).

APHIS is committed to full
compliance with Executive Order 13175
and the National Historic Preservation
Act. To that end, we engaged in Tribal
consultation prior to the issuance of the
proposed rule in accordance with
Departmental regulations and guidelines
regarding the order and the Act.

We acknowledge that several Tribes
raised the concerns stated by the
commenters during Tribal consultation,
and have dialogued with those Tribes
throughout the development of this final
rule to identify means to remediate
these concerns. For example, APHIS
partnered with the U.S. Forest Service
and University of Vermont to conduct a
workshop in May 2019 for nine Tribes
that provided training to survey for
EAB, identify high value trees to
preserve, and develop a best
management program including the
release of biocontrol organisms.20
APHIS will continue to host similar
workshops to help Tribes preserve ash
populations of cultural significance to
the Tribes.

However, for the reasons discussed
above, we have decided that the only
viable long-term use of Federal
resources within the EAB program
entails removing the domestic
quarantine for EAB and reallocation of
resources currently devoted to
regulatory and enforcement activities to
other purposes.

In this regard, we disagree with the
commenters that the issuance of the
proposed rule violated Executive Order
13175 or the National Historic
Preservation Act. Neither the order nor
the Act precludes a Federal agency from

20 See https://www.uvm.edu/rsenr/towards-
preservation-cultural-keystone-species-assessing-
future-black-ash-following-emerald.
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acting if Tribes raise concerns regarding
the action contemplated; rather, the
order and the Act dictate sustained and
meaningful consultation with Tribes to
resolve concerns that are raised. APHIS
has engaged and continues to engage in
such consultation.

Further information regarding Tribal
outreach efforts is contained in the
Tribal impact statement that
accompanies this final rule.

Comments Regarding International
Trade in EAB Host Articles

One commenter asked if we were also
removing our regulations regarding the
importation of EAB host material from
Canada.

We did not propose to do so because
the regulations have prohibited the
importation of several EAB host articles,
most notably ash wood chips and bark
chips, and have required phytosanitary
treatments for other articles that are
effective not only for EAB, but also for
other wood-boring pests. As a result, we
were uncertain of the plant pest risk
associated with the importation of EAB
host material from Canada, in the
absence of EAB-specific prohibitions
and restrictions and considered it
prudent to conduct a risk assessment
before proposing any revisions to those
prohibitions and restrictions. That risk
assessment is ongoing.

Another commenter asked if we
would still take action at ports of entry
if EAB is discovered on an imported
host commodity. They pointed out that
the family to which EAB belongs is
“actionable” in its entirety.

If a pest is found on an imported EAB
host commodity and can only be
identified taxonomically to family, we
would continue to take action on it; if
we were able to identify it as EAB, we
would not. However, States could
petition us using APHIS’ Federally
Recognized State Managed
Phytosanitary Program, or FRSMP, to
prohibit the movement of material
found to be infested into their State.2?

A number of commenters stated that
the rule could adversely impact U.S.
exports to Canada and Norway; some of
the commenters asserted that APHIS
had failed to consider these potential
impacts in the proposed rule and its
supporting documents.

These are potential impacts associated
with deregulation of EAB and were
evaluated in the economic analysis
associated with the proposed rule.

Several commenters asked us if
Canada or Mexico had expressed

21 Information regarding the petition process
within FRSMP is found here: https://
www.aphis.usda.gov/plant_health/plant_pest_info/
frsmp/downloads/petition_guidelines.pdf.

concerns regarding deregulation of EAB
within the United States, particularly as
it pertains to a heightened likelihood of
possible natural spread of EAB into
their countries.

Neither Mexico nor Canada has
expressed concerns regarding
deregulation of EAB. Canada has
indicated that, in accordance with
standard policy, they will consider the
United States to be generally infested
with EAB following deregulation.
Possible implications of such a
designation are discussed in the final
economic analysis.

Coordination With Other Federal
Agencies

A commenter suggested we
coordinate with the Forest Service to
establish a program to sustain and
replace native ash trees.

APHIS has long partnered with the
U.S. Forest Service to address the
spread of EAB within the United States
and identify means of protecting native
ash trees. As we mentioned previously
in this document, these efforts include
co-funding research into the
phenomenon of “lingering ash,” and co-
hosting a May 2019 workshop for Tribal
nations to help them identify high value
trees to preserve and develop a best
management program, including the
release of biocontrol.

We intend to continue these efforts
following deregulation, as resources
allow. However, as we also mentioned
previously in this document, a
nationwide initiative to protect and/or
replace native ash populations is cost-
prohibitive.

A commenter asked if APHIS had
engaged the National Park Service (NPS)
about Federal deregulation of EAB and
inquired whether NPS could issue
regulations prohibiting the movement of
firewood into national parks.

APHIS did not engage NPS prior to
issuance of the proposed rule, but we do
see merit in increased collaboration
between our agency and theirs and will
share the commenter’s suggestion with
NPS. This collaboration is distinct from
the issuance of this final rule, and does
not impact the conclusions of this rule.

Compliance With Executive Orders,
Statutes, and International Standards

Several commenters stated that
APHIS should not have designated the
rule not significant under Executive
Order 12866 and suggested that the
Office of Management and Budget
(OMB) should have reviewed the rule.

OMB, rather than APHIS, designated
the rule not significant, and thus not
subject to their review under Executive
Order 12866.

One commenter suggested that the
proposed rule should have been
reviewed for legal sufficiency and
compliance with statutory requirements
by USDA’s Office of General Counsel
(OGCQ).

OGC reviewed the proposed rule.
One commenter pointed out that the
section of the proposed rule beneath the

heading, “Paperwork Reduction Act,”
indicated that there were no reporting,
recordkeeping, or third-party disclosure
requirements associated with the
proposed rule. The commenter asserted
that APHIS had therefore failed to
evaluate whether there were such
Paperwork Reduction Act implications.
Several other commenters stated that
the proposed rule should have been
evaluated for Paperwork Reduction Act
implications.

The statement beneath the heading
“Paperwork Reduction Act” in the
proposed rule did not mean that APHIS
excluded the rule from evaluation under
the Paperwork Reduction Act, but rather
that we did evaluate the rule under the
Paperwork Reduction Act and
determined it not to have reporting,
recordkeeping, or third-party disclosure
requirements.

One commenter stated that the
proposed rule was not reviewed for
compliance with Executive Order
13777.

The proposed rule was evaluated by
the Regulatory Reform Officer for USDA
in accordance with Executive Order
13777.

Several commenters expressed
concerns regarding the economic
analysis that accompanied the proposed
rule.

We discuss these comments in the
economic analysis that accompanies
this final rule.

Several commenters stated that
APHIS had not complied with NEPA,
and an environmental assessment or
environmental impact statement should
have accompanied the proposed rule.

For reasons discussed earlier in this
document, we considered the proposed
rule to be a category of actions exempt
under APHIS’ NEPA implementing
regulations from preparation of an
environmental assessment or
environmental impact statement.

One commenter stated that we had
violated international standards issued
by the International Plant Protection
Convention (IPPC), to which the United
States is a signatory. The commenter
stated that the IPPC definition of a
quarantine pest requires pests that are
established within a country to be under
official control in order to continue to
be considered of quarantine
significance. The commenter pointed
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out that the proposed rule had not
explicitly indicated that one of the
practical implications of removing the
domestic quarantine regulations for EAB
would be that EAB would no longer be
a quarantine pest. The commenter
asserted that this omission violated
IPPC standards.

We agree with the commenter’s
interpretation of the IPPC definition of
quarantine pest, as well as the assertion
that removing Federal domestic
quarantine regulations for EAB would
remove its designation as a quarantine
pest under IPPC standards.

However, we do not agree that failing
to mention this in the proposed rule
violates those standards. Insofar as the
IPPC definition of quarantine pest
requires pests already established in a
country to be under official control in
order to continue to be considered
quarantine pests, and the proposed rule
proposed to rescind APHIS’ official
control program for EAB, we consider
the implication of that rescission to be
sufficiently clear without an explicit
statement that EAB will no longer meet
the IPPC definition of a quarantine pest
as a result of this rule.

Miscellaneous

One commenter stated that ash helps
reduce the impact of carbon emissions
into the atmosphere.

This is true but is not germane to this
rulemaking.

One commenter asked if velvet ash
was a host of EAB, and, if so, whether
it was a preferred host.

Because the geographic range of
velvet ash within the United States lies
outside of the area of the United States
where EAB is known to occur, it is
currently unknown how EAB and velvet
ash will interact within the environment
of the United States. However, velvet
ash was a preferred host for EAB in
China, and we have no reason to believe
it will not be a similar host within the
United States.22

A commenter asked if neonicotinoids
were used as treatments within the EAB
program, and, if so, whether there were
any plans to reduce or eliminate their
usage.

Neonicotinoids, particularly
imidacloprid, were historically used
within the EAB program to treat ash
trees. However, such treatments have
been almost entirely discontinued
within the program, and, on the rare
occasion when they still occur, a
different insecticide, emamectin

22 See Wang et al. The biology and ecology of the
emerald ash borer, Agrilus planipennis, in China.
Journal of Insect Science, Volume 10, Issue 1, 2010,
128.

benzoate, which is not a neonicotinoid,
is currently used. We have no plans to
use neonicotinoids within the context of
integrated pest management following
deregulation of EAB.

A commenter suggested we prepare a
“Lessons Learned”” document to
evaluate the successes and failures of
the domestic EAB program and to
determine what factors contributed to
the ultimate ineffectiveness of the
program.

While we tend to reserve such
evaluations for particular procedures or
policies in order to limit their scope and
thus have greater assurances about the
accuracy of their conclusions, we will
take the commenter’s suggestion into
consideration.

Therefore, for the reasons given in the
proposed rule and this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Orders 12866 and 13771 and
Regulatory Flexibility Act

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget. This rule is an
Executive Order 13771 deregulatory
action. Details on the estimated cost
savings of this final rule can be found
in the rule’s economic analysis.

In accordance with 5 U.S.C. 603, we
have performed a final regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this final rule on
small entities. Copies of the full analysis
are available by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT or on the Regulations.gov
website (see ADDRESSES above for
instructions for accessing
Regulations.gov).

APHIS is removing the domestic
quarantine regulations for the plant pest
emerald ash borer (EAB, Agrilus
planipennis, Fairmare). This action
discontinues the domestic regulatory
component of the EAB program.
Funding allocated to the
implementation and enforcement of
these quarantine regulations will
instead be directed to a non-regulatory
option of assessment of and deployment
of biological control agents for EAB.
Biological control will be the primary
tool used to control the pest and
mitigate losses.

There are currently more than 800
active EAB compliance agreements,
covering establishments that include
sawmills, logging/lumber producers,
firewood producers, and pallet
manufacturers. The purpose of the
compliance agreements is to ensure

observance of the applicable
requirements for handling regulated
articles. Establishments involved in
processing, wholesaling, retailing,
shipping, carrying, or other similar
actions on regulated articles require a
compliance agreement to move
regulated articles out of a Federal
quarantine area.

Under this rule, establishments
operating under EAB compliance
agreements will no longer incur costs of
complying with Federal EAB quarantine
regulations, although States could still
impose restrictions. Businesses will
forgo the paperwork and recordkeeping
costs of managing Federal compliance
agreements. However, some businesses
may still bear treatment costs, if
treatment is for purposes besides
prevention of EAB dissemination. Costs
avoided under the rule depend on the
type of treatment and whether treatment
still occurs for purposes other than
those related to the Federal EAB
regulatory restrictions on interstate
movement.

Articles currently regulated for EAB
include hardwood firewood, chips,
mulch, ash nursery stock, green lumber,
logs, and wood packaging material
(WPM) containing ash. Articles can be
treated by bark removal, kiln
sterilization, heat treatment, chipping,
composting, or fumigation, depending
on the product.

For affected industries, we can
estimate the cost savings if treatment
were to cease entirely (see table A).
Currently, there are 166 active EAB
compliance agreements where sawmills
and logging/lumber establishments have
identified kiln sterilization as a method
of treatment. If all of these producers
were to stop heat treating ash lumber or
logs as a result of this rule, the total cost
savings for producers could be between
about $896,600 and $1.5 million
annually.

There are 103 active EAB compliance
agreements where heat treatment of
firewood is identified as a treatment. If
all of these firewood producers were to
stop heat treating firewood as a result of
this rule, the total cost savings for
producers could be between about
$93,400 and $700,000 annually.

There are 70 active EAB compliance
agreements where heat treatment is
identified as the pallet treatment. If all
of these producers are producing ash
pallets and were to stop heat treating as
a result of this rule, the total cost
savings for producers could be between
about $8.8 million and $13.3 million
annually. If all 349 establishments with
compliance agreements where
debarking is identified as a treatment
were to stop secondary sorting and
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additional bark removal in the absence
of EAB regulations, the total annual
labor cost savings for producers could
be about $1.7 million annually. If all
397 establishments with compliance
agreements where chipping or grinding
is identified as a treatment were to stop

re-grinding regulated materials in the
absence of EAB regulations, the total
annual cost savings for producers could
be about $10.6 million annually. The
annual cost savings for these various
entities could total between about $9.8
million and $27.8 million annually. (It

should be noted that this range of cost
savings does not include compliance
costs for any State regulations that may
be developed in the absence of Federal
regulation of EAB; this is because such
costs are conjectural and outside of
Federal control.)

TABLE A—POTENTIAL COST SAVINGS IF TREATMENT WERE TO CEASE WITH REMOVAL OF EAB REGULATION

: Treatment costs
Product Treatment Compliance
agreements Low High
Value ($ millions)

Logs/Lumber .......cccvveiirieeneeeceeeseeeene Kiln Sterilization ..........cccoveevinieiiiieeieeens 166 0.9 1.5
Debarking ........... 349 | 1.7

FIrewood ......cooceiiiiiieiieee e Heat Treatment .. 103 0.09 0.7
Pallets ...ooeiiiiieeee e Heat Treatment .........ccccoviriiiiiiiiienceees 70 8.8 13.3
Chips, branches, waste, mulch, etc. ............... Chipping/Grinding ........ccooevverireeieneecereeeens 397 | e, 10.6
LI £ LT ST TP PPROP TN/A 9.8 27.8

1 Cannot be summed. Some compliance agreements cover multiple products and treatment methods.

Since no effective quarantine
treatments are available for ash nursery
stock, there are no compliance
agreements issued for interstate
movement of that regulated article.
According to the latest Census of
Horticultural Specialties, there were 316
establishments selling ash trees, 232
with wholesale sales, operating in States
that were at least partially quarantined
for EAB in 2014. Sales volumes for at
least some of these operations could
increase if their sales are currently
constrained because of the Federal
quarantine.

Internationally, deregulation of EAB
may affect exports of ash to Norway and
Canada, the two countries that have
import restrictions with respect to EAB
host material. Norway uses pest-free
areas in import determinations. With
removal of the domestic quarantine
regulations, it is unlikely that Norway
will recognize any area in the United
States as EAB free. All exports of ash
logs and lumber to Norway will likely
be subject to debarking and additional
material removal requirements. From
2014 through 2018, exports to Norway
represented less than one-tenth of one
percent of U.S. ash exports. We estimate
that labor costs for overseeing the
debarking on these exports total less
than $500.

The United States also exports to
Canada products such as hardwood
firewood, ash chips and mulch, ash
nursery stock, ash lumber and logs, and
WPM with an ash component from areas
not now quarantined. Canada has
indicated that they will consider the
United States generally infested for EAB
following Federal deregulation,
therefore, ash products from areas

outside the current U.S. quarantine area
will be subject to restrictions in order to
enter Canada. New Canadian
restrictions will likely depend on the
product and its destination within
Canada. In 2017 and 2018, Canada
received about 3 percent of U.S. ash
lumber exports, and about 4 percent of
U.S. ash log exports. Additionally, of
about 98,000 phytosanitary certificates
(PCs) issued from January 2012 through
June 2019 for propagative materials
exported to Canada, a little more than 1
percent was specifically for ash
products. Based on available data, we
estimate that additional heat treatment
costs and labor costs for overseeing
debarking of ash lumber and logs
exported to Canada could range from
about $55,000 to $94,400. Because of the
absence of a phytosanitary treatment for
ash nursery stock for EAB, we anticipate
that exports of ash nursery stock to
Canada will be prohibited by Canada.
From January 2012 through June 2019,
ash products comprised a little more
than one percent of shipments of
propagative material to Canada.

Taking into consideration the
expected cost savings shown in table A
and these estimated costs of exporting
ash to Norway and Canada following
deregulation, and in accordance with
guidance on complying with Executive
Order 13771, the single primary
estimate of the annual cost savings of
this rule is $18.8 million in 2016
dollars, the mid-point estimate
annualized in perpetuity using a 7
percent discount rate.

EAB has now been found in 35 States
and the District of Columbia and it is
likely that there are infestations that
have not yet been detected. Newly

identified infestations are estimated to
be 4 to 5 years or more in age. Known
infestations cover more than 27 percent
of the native ash range within the
conterminous United States.

EAB infestations impose costs on
communities typically associated with
the treatment or removal and
replacement of affected trees. In
addition, infestation can result in loss of
ecosystem services. Regulatory activities
may slow the spread of EAB and delay
associated losses by inhibiting human-
assisted dispersal of infestations.
However, consistent with APHIS’
statutory authority, the activities only
mitigated one pathway for EAB spread,
movement of host material in interstate
commerce. They did not address
intrastate movement, non-commercial
movement, or natural spread, each of
which is a known pathway for the
spread of EAB. As a result, regardless of
funding or tactics employed, the EAB
domestic quarantine regulations have
been, on the whole, unable to prevent
the spread of EAB.

Any delay in EAB spread attributable
to the quarantine regulations and
associated delay in economic and
environmental losses will end with this
rule. The domestic quarantine
regulations for EAB have not
substantially reduced the likelihood of
introduction and establishment of the
pest in quarantine-adjacent areas.
Interstate movement of EAB host
articles is unrestricted within areas of
contiguous quarantine, and irrespective
of human-assisted spread, a mated EAB
is capable of flying up to 100 miles in
her lifetime, resulting in a high potential
for natural spread.
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EAB’s spread through the United
States to date suggests it will become
established throughout its entire
geographical range irrespective of
Federal regulation, as EAB can
overcome significant natural barriers
during a flight season and, as mentioned
above, Federal regulations do not
address non-commercial movement of
EAB host material. The possibility that
the pest could reach EAB-free States
more quickly in the absence of Federal
regulation of host material is difficult to
quantify. For the difference in rates of
spread to be significant, quarantine
activities must be able to mitigate all or
at least most pathways for that spread.
As noted above, resources available for
quarantine activities have declined
while the area under quarantine
continues to expand. Human-assisted
introduction may be mitigated by State
regulations, and at least one State has
indicated it will establish its own
quarantine program following Federal
deregulation.

Continuing to devote resources to
regulatory activities would constrain
APHIS’ allocation of resources to
activities that could be of greater long-
term benefit in slowing the spread of
EAB and helping affected communities
recover from EAB infestation. These
activities include further development
and deployment of EAB biological
control organisms; further investigation
of integrated pest management of EAB
that can be used at the local level to
help safeguard an ash population of
significant importance to a community;
and further research, in tandem with
other Federal Agencies, into the
phenomenon of “lingering ash,” or ash
trees that are still alive and present in
the landscape in areas of otherwise
heavy infestation, and integration of the
findings of that research into the EAB
program.

Public outreach activities outside the
EAB regulatory program will remain
substantially similar or increase
following removal of the domestic
quarantine regulations for EAB. We will
continue to work with our State
counterparts to encourage the public to
buy firewood where they burn it and to
refrain from moving firewood to areas of
the United States that are not under
Federal quarantine for pests of firewood.
The primary national communications
tool to warn the public about the plant
pest risk associated with the movement
of firewood is the Don’t Move Firewood
campaign, which is administered by
The Nature Conservancy with support
from APHIS and other Federal agencies.

In sum, this rule’s elimination of
compliance requirements will yield cost
savings for affected entities within EAB

quarantined areas. Moreover, sales
volumes for at least some of these
operations could increase if their sales
have been constrained because of the
Federal quarantine. Costs avoided will
depend on the type of treatment and
whether treatment still occurs for non-
quarantine purposes. Costs ultimately
borne also will depend on whether
States decide to establish and enforce
their own EAB quarantine programs. We
anticipate States will continue to
impose movement restrictions on
firewood, with the regulatory
requirements varying from State to
State. The National Plant Board
developed a template for State
regulation of firewood, as well as best
management practices regarding the
commercial movement of firewood for
the purposes of heating a home or
building. Internationally, this rule may
affect exports of ash products to Norway
and Canada. Longer term, the impact of
the rule on ash populations in natural
and urban environments within and
outside currently quarantined areas—
and on businesses that grow, use, or
process ash—will depend on how much
sooner EAB is introduced into un-
infested areas within the continental
United States than would have occurred
under the existing, decreasingly
effective quarantine regulations.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 2 CFR
chapter IV.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Does not preempt
State and local laws and regulations; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship

between the Federal Government and
Indian Tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

APHIS has assessed the impact of this
rule on Native American Tribes and
determined that this rule does have
Tribal implications that require Tribal
consultation under Executive Order
13175. APHIS has engaged in Tribal
consultation with Tribes regarding this
rule; these consultations are
summarized in the Tribal impact
statement that accompanies this rule.

Paperwork Reduction Act

This rule contains no reporting,
recordkeeping, or third-party disclosure
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this action as not a major
rule, as defined by 5 U.S.C. 804(2).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106-113, 113 Stat.
1501A-293; sections 301.75-15 and 301.75—
16 issued under Sec. 203, Title II, Public Law
106—-224, 114 Stat. 400 (7 U.S.C. 1421 note).

Subpart J—[Removed and Reserved]

m 2. Subpart J, consisting of
§§301.53-1 through 301.53-9, is
removed and reserved.

Done in Washington, DC, this 1st day of
December 2020.
Michael Watson,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2020-26734 Filed 12—-14-20; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0835; Airspace
Docket No. 20-AEA-16]

RIN 2120-AA66
Establishment of Class E Airspace;
Toughkenamon, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface for New Garden
Airport, Toughkenamon, PA, to
accommodate new instrument
procedures designed for the airport.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations in the area.
DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
Telephone: (202) 267—-8783. The Order
is also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave,
College Park, GA 30337; Telephone
(404) 305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is

promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
Class E airspace at New Garden Airport,
Toughkenamon, PA, to support IFR
operations in the area.

History

The FAA published a notice of prosed
rulemaking in the Federal Register (85
FR 60107, September 24, 2020) for
Docket No. FAA-2020-0835 to establish
Class E airspace extending upward from
700 feet above the surface at New
Garden Airport, Toughkenamon, PA.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. One comment
supporting the proposal was received.

Class E airspace designations are
published in Paragraph 6005, of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic routes, and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace extending
upward from 700 feet above the surface
as new instrument approach procedures
have been designed for New Garden
Airport, Toughkenamon, PA . These
changes are necessary for continued
safety and management of IFR
operations in the area. FAA Order
7400.11, Airspace Designations and
Reporting Points, is published yearly
and effective on September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the as the
anticipated impact is so minimal. Since
this is a routine matter that only affects
air traffic procedures an air navigation,
it is certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 20, 2020, effective
September 15, 2020, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

* * * * *

AEA PAE5 Toughkenamon, PA [New]

New Garden Airport, PA

(Lat. 39°49'50” N, long. 75°46'11” W)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of New Garden Airport.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/air_traffic/publications/
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Issued in College Park, Georgia, on
December 8, 2020.

Andreese C. Davis,

Manager, Airspace & Procedures Team
South,Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-27442 Filed 12—14-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 54
[TD 9928]
RIN 1545-BP67

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2590
RIN 1210-AB89

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 147
[CMS—9923—F]
RIN 0938-AT49

Grandfathered Group Health Plans and
Grandfathered Group Health Insurance
Coverage

AGENCY: Internal Revenue Service,
Department of the Treasury; Employee
Benefits Security Administration,
Department of Labor; Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services.

ACTION: Final rules.

SUMMARY: This document includes final
rules regarding grandfathered group
health plans and grandfathered group
health insurance coverage that amend
current rules to provide greater
flexibility for certain grandfathered
health plans to make changes to certain
types of fixed- amount cost-sharing
requirements without causing a loss of
grandfather status under the Patient
Protection and Affordable Care Act.
DATES:

Effective Date: These regulations are
effective January 14, 2021.

Applicability Date: These regulations
are applicable June 15, 2021.
FOR FURTHER INFORMATION CONTACT:
William Fischer, Internal Revenue
Service, Department of the Treasury,
(202) 317-5500.

Matthew Litton and Chelsea Cerio,
Employee Benefits Security
Administration, Department of Labor,
(202) 693-8335.

Cam Clemmons, Centers for Medicare
& Medicaid Services, Department of
Health and Human Services, (301) 492—
4400.

Customer Service Information:

Individuals interested in obtaining
information from the Department of
Labor (DOL) concerning employment-
based health coverage laws may call the
Employee Benefits Security
Administration (EBSA) Toll-Free
Hotline at 1-866—444—-EBSA (3272) or
visit the DOL’s website (www.dol.gov/
ebsa). In addition, information from the
Department of Health and Human
Services (HHS) regarding private health
insurance coverage and non-federal
governmental group health plans can be
found on the Centers for Medicare &
Medicaid Services (CMS) website
(www.cms.gov/cciio), and information
on healthcare reform can be found at
www.HealthCare.gov.

SUPPLEMENTARY INFORMATION:
I. Background

A. Purpose

On January 20, 2017, the President
issued Executive Order 13765,
“Minimizing the Economic Burden of
the Patient Protection and Affordable
Care Act Pending Repeal” (82 FR 8351)
“to minimize the unwarranted
economic and regulatory burdens of the
[Patient Protection and Affordable Care
Act (Pub. L. 111-148) and the Health
Care and Education Reconciliation Act
of 2010 (Pub. L. 111-152) (collectively,
PPACA), as amended].” To meet these
objectives, the President directed that
the executive departments and agencies
with authorities and responsibilities
under PPACA, “to the maximum extent
permitted by law . . . shall exercise all
authority and discretion available to
them to waive, defer, grant exemptions
from, or delay the implementation of
any provision or requirement of
[PPACA] that would impose a fiscal
burden on any state or a cost, fee, tax,
penalty, or regulatory burden on
individuals, families, healthcare
providers, health insurers, patients,
recipients of healthcare services,
purchasers of health insurance, or
makers of medical devices, products, or
medications.”

HHS, DOL, and the Department of the
Treasury (collectively, the Departments)
share interpretive jurisdiction over
section 1251 of PPACA, which generally
provides that certain group health plans
and health insurance coverage existing
as of March 23, 2010, the date of

enactment of PPACA (referred to
collectively in the statute as
grandfathered health plans), are subject
to only certain provisions of PPACA.
Consistent with the objectives of
Executive Order 13765, on February 25,
2019, the Departments issued a request
for information regarding grandfathered
group health plans and grandfathered
group health insurance coverage (2019
RFI).1 The purpose of the 2019 RFI was
to gather input from the public in order
to better understand the challenges that
group health plans and group health
insurance issuers face in avoiding a loss
of grandfather status, and to determine
whether there are opportunities for the
Departments to assist such plans and
issuers, consistent with the law, in
preserving the grandfather status of
group health plans and group health
insurance coverage in ways that would
benefit plan participants and
beneficiaries, employers, employee
organizations, and other stakeholders.

Based on feedback received from
stakeholders who submitted comments
in response to the 2019 RFI, the
Departments issued a notice of proposed
rulemaking on July 15, 2020 (referred to
as the 2020 proposed rules), that would,
if finalized, amend current rules to
provide greater flexibility for certain
grandfathered health plans to make
changes to certain types of cost-sharing
requirements without causing a loss of
grandfather status.2 After careful
consideration of the comments received,
the Departments are issuing final rules
that adopt the proposed amendments
without substantive change. In the
Departments’ view, these amendments
are appropriate because they will enable
these plans to continue offering
affordable coverage while also
enhancing their ability to respond to
rising healthcare costs. In some cases,
the amendments would also ensure that
the plans are able to comply with
minimum cost-sharing requirements for
high deductible health plans (HDHPs)
so enrolled individuals are eligible to
contribute to health savings accounts
(HSAS).

The final rules only address the
requirements for grandfathered group
health plans and grandfathered group
health insurance coverage and do not
apply to or otherwise change the current
requirements applicable to
grandfathered individual health
insurance coverage. With respect to
individual health insurance coverage, it
is the Departments’ understanding that
the number of individuals with
grandfathered individual health

184 FR 5969 (Feb. 25, 2019).
285 FR 42782 (July 15, 2020)
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insurance coverage has declined each
year since PPACA was enacted. As one
comment received in response to the
2019 RFI noted, this decline in
enrollment in grandfathered individual
health insurance coverage will continue
due to natural churn, because most
consumers stay in the individual market
for less than 5 years.® Moreover,
compared to the number of individuals
in grandfathered group health plans and
grandfathered group health insurance
coverage, only a small number of
individuals are enrolled in
grandfathered individual health
insurance coverage. ¢ The Departments
are therefore of the view that any
amendments to requirements for
grandfathered individual health
insurance coverage would be of limited
utility.

B. Grandfathered Group Health Plans
and Grandfathered Group Health
Insurance Coverage

Section 1251 of PPACA provides that
grandfathered health plans are not
subject to certain provisions of PPACA
for as long as they maintain their status
as grandfathered health plans.5 For
example, grandfathered health plans are
subject neither to the requirement to
cover certain preventive services
without cost sharing under section 2713
of the Public Health Service Act (PHS
Act), enacted by section 1001 of PPACA,
nor to the annual limitation on cost
sharing set forth under section 1302(c)
of PPACA and section 2707(b) of the
PHS Act, enacted by section 1201 of
PPACA. If a plan were to lose its
grandfather status, it would be required
to comply with both provisions, in
addition to several other requirements.

On June 17, 2010, the Departments
issued interim final rules with request

3The cause of this churn varies. For example,
beginning a new job that offers group health
coverage may result in a transition from the
individual market to group coverage. Eligibility for
Medicaid or Medicare can also result in a consumer
leaving the individual market.

4 HHS estimates that less than seven percent of
enrollees in grandfathered plans have individual
market coverage. This estimate is based on analysis
of enrollment data issuers submitted in the HHS
Health Insurance and Oversight System (HIOS) and
the CMS External Data Gathering Environment
(EDGE) for the 2018 plan year, as well as Kaiser
Family Foundation estimates regarding the
percentage of enrollees with employer-sponsored
coverage that are covered by a grandfathered health
plan.

5For a list of the market reform provisions
applicable to grandfathered health plans under title
XXVII of the PHS Act that PPACA added or
amended and that were incorporated into the
Employee Retirement Income Security Act of 1974
(ERISA) and the Internal Revenue Code of 1986 (the
Code), visit https://www.dol.gov/sites/default/files/
ebsa/laws-and-regulations/laws/affordable-care-
act/for-employers-and-advisers/grandfathered-
health-plans-provisions-summary-chart.pdf.

for comments implementing section
1251 of PPACA.5 On November 17,
2010, the Departments issued an
amendment to the interim final rules
with request for comments to permit
certain changes in policies, certificates,
or contracts of insurance without a loss
of grandfather status.” Also, over the
course of 2010 and 2011, the
Departments released Affordable Care
Act Implementation Frequently Asked
Questions (FAQs) Parts I, IT, IV, V, and
VI to answer questions related to
maintaining a plan’s status as a
grandfathered health plan.s After
consideration of comments and
feedback received from stakeholders,
the Departments issued regulations on
November 18, 2015, which finalized the
interim final rules without substantial
change and incorporated the
clarifications that the Departments had
previously provided in other guidance
(2015 final rules).®

In general, under the 2015 final rules,
a group health plan or group health
insurance coverage is considered
grandfathered if it was in existence, and
has continuously provided coverage for
someone (not necessarily the same
person, but at all times at least one
person) since March 23, 2010, provided
the plan (or its sponsor) or issuer has
not taken certain actions resulting in the
plan relinquishing grandfather status.

Under the 2015 final rules, certain
changes to a group health plan or
coverage do not result in a loss of
grandfather status. For example, new
employees and their families may enroll
in a group health plan or group health

675 FR 34538 (June 17, 2010).

775 FR 70114 (Nov. 17, 2010).

8 See Affordable Care Act Implementation FAQs
Part I, available at https://www.dol.gov/sites/
default/files/ebsa/about-ebsa/our-activities/
resource-center/faqs/aca-part-i.pdf and https://
www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
FAQs/aca_implementation_fags.html; Affordable
Care Act Implementation FAQs Part II, available at
https://www.dol.gov/sites/default/files/ebsa/about-
ebsa/our-activities/resource-center/faqs/aca-part-
ii.pdf and https://www.cms.gov/CCIIO/Resources/
Fact-Sheets-and-FAQs/aca_implementation_
fags2.html; Affordable Care Act Implementation
FAQs Part IV, available at https://www.dol.gov/
sites/default/files/ebsa/about-ebsa/our-activities/
resource-center/faqs/aca-part-iv.pdf and https://
www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
FAQs/aca_implementation_faqs4.html; Affordable
Care Act Implementation FAQs Part V, available at
https://www.dol.gov/sites/default/files/ebsa/about-
ebsa/our-activities/resource-center/faqs/aca-part-
v.pdf and https://www.cms.gov/CCIIO/Resources/
Fact-Sheets-and-FAQs/aca_implementation_
faqs5.html; and Affordable Care Act
Implementation FAQs Part VI, available at https://
www.dol.gov/sites/default/files/ebsa/about-ebsa/
our-activities/resource-center/faqs/aca-part-vi.pdf
and https://www.cms.gov/CCIIO/Resources/Fact-
Sheets-and-FAQs/aca_implementation_faqs6.html.

980 FR 72192 (Nov. 18, 2015), codified at 26 CFR
54.9815-1251, 29 CFR 2590.715-1251, and 45 CFR
147.140.

insurance coverage without causing a
loss of grandfather status. Further, the
addition of a new contributing employer
or a new group of employees of an
existing contributing employer to a
grandfathered multiemployer health
plan will not affect the plan’s
grandfather status. Also, grandfather
status is determined separately for each
benefit package option available under a
group health plan or coverage; thus, if
any benefit package under the plan or
coverage loses its grandfather status, it
will not affect the grandfather status of
the other benefit packages, provided
that any other changes do not exceed
the other standards that cause a plan to
relinquish grandfather status, as
explained further in this preamble.

The 2015 final rules specify the
circumstances under which changes to
the terms of a plan or coverage cause the
plan or coverage to cease to be a
grandfathered health plan. Specifically,
the regulations outline certain changes
to benefits, cost-sharing requirements,
and contribution rates that will cause a
plan or coverage to relinquish its
grandfather status. There are six types of
changes (measured from March 23,
2010) that will cause a group health
plan or health insurance coverage to
cease to be grandfathered:

1. The elimination of all or
substantially all benefits to diagnose or
treat a particular condition;

2. Any increase in a percentage cost-
sharing requirement (such as
coinsurance);

3. Any increase in a fixed-amount
cost-sharing requirement (other than a
copayment) (such as a deductible or out-
of-pocket maximum) that exceeds
certain thresholds;

4. Any increase in a fixed-amount
copayment that exceeds certain
thresholds;

5. A decrease in contribution rate by
an employer or employee organization
toward the cost of coverage of any tier
of coverage for any class of similarly
situated individuals by more than five
percentage points below the rate for the
coverage period that includes March 23,
2010; or

6. The imposition of annual limits on
the dollar value of all benefits for group
health plans and insurance coverage
that did not impose such a limit prior
to March 23, 2010.

The 2015 final rules provide different
thresholds for the increases to different
types of cost-sharing requirements that
will cause a loss of grandfather status.
The nominal dollar amount of a
coinsurance obligation automatically
rises when the cost of the healthcare
benefit subject to the coinsurance
obligation increases, so changes to the


https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-iv.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-iv.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-iv.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-vi.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-vi.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-vi.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-i.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-i.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-i.pdf
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs2.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs2.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs2.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs4.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs4.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs4.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs5.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs5.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs5.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs6.html
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs6.html
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/laws/affordable-care-act/for-employers-and-advisers/grandfathered-health-plans-provisions-summary-chart.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/laws/affordable-care-act/for-employers-and-advisers/grandfathered-health-plans-provisions-summary-chart.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/laws/affordable-care-act/for-employers-and-advisers/grandfathered-health-plans-provisions-summary-chart.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/laws/affordable-care-act/for-employers-and-advisers/grandfathered-health-plans-provisions-summary-chart.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-ii.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-ii.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-v.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-v.pdf
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level of coinsurance (such as modifying
a requirement that the patient pay 20
percent to a requirement that the patient
pay 30 percent of inpatient surgery
costs) can significantly alter the balance
of financial obligations between
participants and beneficiaries and a
plan or health insurance coverage. On
the other hand, fixed-amount cost-
sharing requirements (such as
copayments and deductibles) do not
automatically rise when healthcare costs
increase. This means that changes to
fixed-amount cost-sharing requirements
(for example, modifying a $35
copayment to a $40 copayment for
outpatient doctor visits) may be
reasonable to keep pace with the rising
cost of medical items and services.
Accordingly, under the 2015 final rules,
any increase in a percentage cost-
sharing requirement (such as
coinsurance) causes a plan or health
insurance coverage to cease to be a
grandfathered health plan. With respect
to fixed-amount cost-sharing
requirements, however, there are two
standards for permitted increases, one
for fixed-amount cost-sharing
requirements other than copayments
(for example, deductibles and out-of-
pocket maximums) and another for
copayments.

With respect to fixed-amount cost-
sharing requirements other than
copayments, a plan or coverage ceases
to be a grandfathered health plan if
there is an increase, since March 23,
2010, that is greater than the maximum
percentage increase. The 2015 final
rules define the maximum percentage
increase as medical inflation (from
March 23, 2010) plus 15 percentage
points. For this purpose, medical
inflation is defined by reference to the
overall medical care component of the
Consumer Price Index for All Urban
Consumers, unadjusted (CPI-U),
published by the DOL using the 1982—
1984 base of 100.

For fixed-amount copayments, a plan
or coverage ceases to be a grandfathered
health plan if there is an increase, since
March 23, 2010, in the copayment that
exceeds the greater of (1) the maximum
percentage increase (calculated in the
same manner as for fixed amount cost-
sharing requirements other than
copayments) or (2) five dollars (as
increased by medical inflation).

For any change that causes a loss of
grandfather status under the 2015 final
rules, the plan or coverage will cease to
be a grandfathered plan when the
change becomes effective, regardless of
when the change is adopted.

In addition, the 2015 final rules
require that a grandfathered plan or
coverage both include a statement in

any summary of benefits provided
under the plan that it believes the plan
or coverage is a grandfathered health
plan and provide contact information
for questions and complaints. Failure to
provide this disclosure results in a loss
of grandfather status. The 2015 final
rules further provide that, once
grandfather status is relinquished, there
is no opportunity to regain it.

C. 2019 Request for Information

It is the Departments’ understanding
that the number of grandfathered group
health plans and grandfathered group
health insurance policies has declined
each year since the enactment of
PPACA, but many employers continue
to maintain grandfathered group health
plans and coverage. That a significant
number of grandfathered group health
plans and coverage remain indicates
that some employers and issuers have
found value in preserving grandfather
status. Accordingly, on February 25,
2019, the Departments published the
2019 RFTI to gather input from the public
in order to better understand the
challenges that group health plans and
group health insurance issuers face in
avoiding the loss of grandfather status
and to determine whether there are
opportunities for the Departments to
assist such plans and issuers, consistent
with the law, in preserving the
grandfather status of group health plans
and group health insurance coverage in
ways that would benefit plan
participants and beneficiaries,
employers, employee organizations, and
other stakeholders.

Comments submitted in response to
the 2019 RFI provided information
regarding grandfathered health plans
that helped inform the 2020 proposed
rules. Commenters shared data
regarding the prevalence of
grandfathered group health plans and
grandfathered group health insurance
coverage, insights regarding the impact
that grandfathered plans have had in
terms of delivering benefits to
participants and beneficiaries at a lower
cost than non-grandfathered plans, and
suggestions for potential amendments to
the Departments’ 2015 final rules that
would provide more flexibility for a
plan or coverage to retain grandfather
status.

Several commenters directed the
Departments’ attention to a Kaiser
Family Foundation survey, which
indicates that one out of every five firms
that offered health benefits in 2018
offered at least one grandfathered health
plan, and 16 percent of covered workers
were enrolled in a grandfathered group

health plan that year.1© One commenter
indicated the incidence of grandfathered
plan status differs by various types of
plan sponsors. Another commenter
cited survey data released in 2018 by
the International Foundation of
Employee Benefit Plans, which
indicated that 57 percent of
multiemployer plans are grandfathered,
compared to 20 percent of other private-
sector plans and 30 percent of public-
sector plans. However, a professional
association with members who work
with employer groups on health plan
design and administration commented
that their members have found far fewer
grandfathered plans than survey results
suggest exist and suggested that very
large employers with self-funded plans
may sponsor a disproportionate share of
grandfathered plans, as well as that
some employers that have
“grandmothered” plans or that
previously had grandfathered plans may
unintentionally be reporting incorrectly
in surveys that they still sponsor
grandfathered plans. 11

Some commenters stated that
grandfathered health plans are less
comprehensive and provide fewer
consumer protections than non-
grandfathered plans; thus, these
commenters opined that the
Departments should not amend the 2015
final rules to provide greater flexibility
for a plan or coverage to maintain
grandfather status. Other commenters
noted, however, that grandfathered

10 See 2018 Employer Health Benefits Survey,
Kaiser Family Foundation, available at https://
www.kff.org/report-section/2018-employer-
healthbenefits-survey-section-13-grandfathered-
healthplans. On October 8, 2020, the Kaiser Family
Foundation issued its 2020 report. According to
survey data, 16 percent of offering firms report
having at least one grandfathered plan in 2020, and
14 percent of covered workers were enrolled in a
grandfathered health plan in 2020. See 2020
Employer Health Benefits Survey, Kaiser Family
Foundation, available at http://files.kff.org/
attachment/Report-Employer-Health-Benefits-2020-
Annual-Survey.pdyf.

11 “Grandmothered” plans, also known as
transitional plans, are certain non-grandfathered
health insurance coverage in the small group and
individual market that meet certain conditions. On
November 14, 2013, CMS issued a letter to the State
Insurance Commissioners outlining a policy under
which, if permitted by the state, non-grandfathered
small group and individual market health plans that
were in effect on October 1, 2013, could continue
and would not be treated as being out of
compliance with certain specified PPACA market
reforms under certain conditions. CMS has
extended this non-enforcement policy each
subsequent year, with the most recent extension in
effect until policy years beginning on or before
October 1, 2021, provided that all such coverage
comes into compliance by January 1, 2022. See
Insurance Standards Bulletin Series—
INFORMATION—EXxtension of Limited Non-
Enforcement Policy through 2021 (January 31,
2020), available at https://www.cms.gov/files/
document/extension-limited-non-enforcement-
policy-through-calendar-year-2021.pdyf.


https://www.cms.gov/files/document/extension-limited-non-enforcement-policy-through-calendar-year-2021.pdf
https://www.cms.gov/files/document/extension-limited-non-enforcement-policy-through-calendar-year-2021.pdf
https://www.cms.gov/files/document/extension-limited-non-enforcement-policy-through-calendar-year-2021.pdf
http://files.kff.org/attachment/Report-Employer-Health-Benefits-2020-Annual-Survey.pdf
http://files.kff.org/attachment/Report-Employer-Health-Benefits-2020-Annual-Survey.pdf
http://files.kff.org/attachment/Report-Employer-Health-Benefits-2020-Annual-Survey.pdf
https://www.kff.org/report-section/2018-employer-healthbenefits-survey-section-13-grandfathered-healthplans
https://www.kff.org/report-section/2018-employer-healthbenefits-survey-section-13-grandfathered-healthplans
https://www.kff.org/report-section/2018-employer-healthbenefits-survey-section-13-grandfathered-healthplans
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plans often have lower premiums and
cost-sharing requirements than non-
grandfathered plans. One commenter
gave examples of premium increases
ranging from 10 percent to 40 percent
that grandfathered plan participants
would experience if they transitioned to
non-grandfathered group health plans.
Several commenters also stated that
grandfathered health plans do in fact
offer comprehensive benefits and in
some cases are even more generous than
certain non-grandfathered plans that are
subject to all the requirements of
PPACA. Some commenters also stated
that their grandfathered plans offer more
robust provider networks than other
coverage options that are available to
them or that access to a grandfathered
plan ensures that they are able to keep
receiving care from current in-network
providers.

Commenters who supported allowing
greater flexibility for grandfathered
health plans offered a range of
suggestions regarding how the
Departments should amend the 2015
final rules. For example, several
commenters requested additional
flexibility regarding plan or coverage
changes that would constitute an
elimination of substantially all benefits
to diagnose or treat a condition, stating
that it is often difficult to discern what
constitutes a benefit reduction given
that the regulations apply a “facts and
circumstances” standard. Some
commenters requested flexibility to
make certain changes so long as the
grandfathered plan or coverage’s
actuarial value is not affected. Some
commenters also stated that the 2015
final rules should be amended to permit
decreases in contribution rates by
employers and employee organizations
by more than five percentage points to
account for employers experiencing a
business change or economic downturn.

Commenters also suggested
amendments relating to the permitted
changes in cost-sharing requirements for
grandfathered plans. These commenters
generally argued that the 2015 final
rules were too restrictive. Several
commenters stated that relying on the
medical care component of the CPI-U
for purposes of those rules to account
for inflation adjustments to the
maximum percentage increase was
misguided, and the methodology used
to calculate the “premium adjustment
percentage” (as defined in 45 CFR
156.130) would be more appropriate
because it is tied to the increase in
premiums for health insurance and,
therefore, better reflects the increase in
costs for health coverage. These
commenters also noted that relying on
the premium adjustment percentage

would be consistent with the
methodology used to adjust the annual
limitation on cost sharing under section
1302(c) of PPACA and section 2707(b)
of the PHS Act that applies to non-
grandfathered plans. Additionally, one
commenter articulated a concern that
the 2015 final rules eventually may
preclude some grandfathered group
health plans or issuers of grandfathered
group health insurance coverage from
being able to make changes to cost-
sharing requirements that are necessary
for a plan to maintain its status as an
HDHP within the meaning of section
223 of the Code, which would
effectively mean that individuals
covered by those plans would no longer
be eligible to contribute to an HSA.

D. The Premium Adjustment Percentage

Section 1302(c)(4) of PPACA directs
the Secretary of HHS to determine an
annual premium adjustment percentage,
a measure of premium growth that is
used to set the rate of increase for three
parameters detailed in PPACA: (1) The
maximum annual limitation on cost
sharing (defined at 45 CFR 156.130(a));
(2) the required contribution percentage
used to determine eligibility for certain
exemptions under section 5000A of the
Code (defined at 45 CFR 155.605(d)(2));
and (3) the employer shared
responsibility payment amounts under
section 4980H(a) and (b) of the Code
(see section 4980H(c)(5) of the Code).
Section 1302(c)(4) of PPACA and 45
CFR 156.130(e) provide that the
premium adjustment percentage is the
percentage (if any) by which the average
per capita premium for health insurance
coverage for the preceding calendar year
exceeds such average per capita
premium for health insurance for 2013,
and 45 CFR 156.130(e) provides that
this percentage will be published
annually by HHS.

To calculate the premium adjustment
percentage for a benefit year, HHS
calculates the percentage by which the
average per capita premium for health
insurance coverage for the preceding
calendar year exceeds the average per
capita premium for health insurance for
2013 and rounds the resulting
percentage to 10 significant digits. The
resulting premium index reflects
cumulative, historic growth in
premiums from 2013 through the
preceding year. HHS calculates the
premium adjustment percentage using
as a premium growth measure the most
recently available National Health
Expenditure Accounts (NHEA)
projection of per enrollee premiums for
private health insurance (excluding
Medigap and property and casualty

insurance) at the time of publication of
the premium adjustment percentage.12

E. High Deductible Health Plans and
HSA-compatibility

Section 223 of the Code permits
eligible individuals to establish and
contribute to HSAs. HSAs are tax-
favored accounts established for the
purpose of accumulating funds to pay
for qualified medical expenses on behalf
of the account beneficiary, his or her
spouse, and any claimed dependents. In
order for an individual to qualify as an
eligible individual under section
223(c)(1) of the Code (and thus to be
eligible to make tax-favored
contributions to an HSA) the individual
must be covered under an HDHP. An
HDHP is a health plan that satisfies
certain requirements with respect to
minimum deductibles and maximum
out-of-pocket expenses, which increase
annually with cost-of-living
adjustments. Generally, except for
preventive care, an HDHP may not
provide benefits for any year until the
deductible for that year is met. Pursuant
to section 223(g) of the Code, the
minimum deductible for an HDHP is
adjusted annually for cost of living
based on changes in the Chained
Consumer Price Index for All Urban
Consumers (C-CPI-U).13

F. 2020 Proposed Rules

On July 15, 2020, the Departments
issued the 2020 proposed rules that
would, if finalized, amend the 2015
final rules to provide greater flexibility
for grandfathered group health plans
and issuers of grandfathered group
health insurance coverage to make
certain changes without causing a loss
of grandfather status. However, there is
no authority for non-grandfathered
plans to become grandfathered.
Therefore, the 2020 proposed rules did
not provide any opportunity for a plan
or coverage that has lost its grandfather
status under the 2015 final rules to
regain that status.

1285 FR 29164, 29228 (May 14, 2020). The series
used in the determinations of the adjustment
percentages can be found in Table 17 on the CMS
website, which can be accessed by clicking the
“NHE Projections 2018-2027—Tables”” link located
in the Downloads section at http://www.cms.gov/
Research-Statistics-Data-and-Systems/Statistics-
Trends-and-Reports/NationalHealthExpendData/
NationalHealthAccountsProjected.html. A detailed
description of the NHE projection methodology is
available at https://www.cms.gov/Research-
Statistics-Data-and-Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/Downloads/
ProjectionsMethodology.pdf.

13 The Tax Cuts and Jobs Act, Public Law 115—
97, 131 Stat. 2054 (Dec. 22, 2017), amended section
1(f)(3) of the Code to use the C—CPI-U rather than
CPI-U for certain inflation adjustments for tax years
beginning after December 31, 2017.


https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/Downloads/ProjectionsMethodology.pdf
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https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/Downloads/ProjectionsMethodology.pdf
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http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html

Federal Register/Vol. 85, No. 241/ Tuesday, December 15, 2020/Rules and Regulations

81101

In issuing the 2020 proposed rules,
the Departments considered comments
submitted in response to the 2019 RFI
regarding ways that the 2015 final rules
could be amended. The Departments
did not include in the 2020 proposed
rules many suggestions outlined in
those comments because, in the
Departments’ view, those suggestions
would have allowed for such significant
changes that the modified plan or
coverage could not reasonably be
described as being the same plan or
coverage that existed on March 23,
2010, for purposes of grandfather status.
The Departments were persuaded,
however, by commenters’ statements
that there are better means of accounting
for inflation in the standard for the
maximum percentage increase that
should be permitted to fixed-amount
cost-sharing requirements. The
Departments also agreed that, as one
commenter on the 2019 RFI highlighted,
there is an opportunity to specify that
changes to fixed-amount cost-sharing
requirements that are necessary for a
plan to maintain its status as an HDHP
should not cause a loss of grandfather
status. Given that the 2015 final rules
permit increases that are meant to
account for inflation in healthcare costs
over time, the Departments were of the
view that those suggestions were
reasonably narrow and consistent with
the intent of the 2015 final rules to
permit adjustments in response to
inflation without causing a loss of
grandfather status.

Accordingly, the Departments
proposed to amend the 2015 final rules
in two ways. First, the 2020 proposed
rules included a new paragraph (g)(3),
which specified that grandfathered
group health plans and grandfathered
group health insurance coverage that are
HDHPs may make changes to fixed-
amount cost-sharing requirements that
would otherwise cause a loss of
grandfather status without causing a
loss of grandfather status, but only to
the extent those changes are necessary
to comply with the requirements for
HDHPs under section 223(c)(2)(A) of the
Code. Second, the 2020 proposed rules
included a revised definition of
“maximum percentage increase” at
redesignated paragraph (g)(4), which
provided an alternative method of
determining that amount based on the
premium adjustment percentage. Under
the 2020 proposed rules, this alternative
method would be available only for
grandfathered group health plans and
grandfathered group health insurance
coverage with changes that are effective
on or after the applicability date of a
final rule.

The Departments requested comments
on all aspects of the 2020 proposed
rules, as well as on specific issues
related to the 2020 proposed rules
where stakeholder feedback would be
particularly useful in evaluating
whether to issue final rules, and what
the content of any final rules should be.

The comment period for the 2020
proposed rules closed on August 14,
2020. The Departments received 13
comments. After careful consideration
of these comments, for the reasons
explained further in the preamble, the
Departments are issuing the final rules,
which finalize the 2020 proposed rules
without substantive change.

II. Overview of the Final Rules

A. General Response to Public
Comments on the 2020 Proposed Rules

Some commenters expressed support
for the 2020 proposed rules because the
2020 proposed rules would allow
grandfathered group health plans and
issuers offering grandfathered group
health insurance coverage to make
certain key changes without causing a
loss of grandfather status. One
commenter noted that providing more
flexibility to maintain grandfather status
should help both plan sponsors and
participants. This commenter
highlighted that plan sponsors could
continue to avoid the costs and burdens
associated with compliance with the
additional requirements applicable to
non-grandfathered plans while plan
participants and beneficiaries could
retain their current coverage instead of
finding alternate coverage and
potentially experiencing greater
increases in cost sharing or reductions
in benefits.

The final rules will allow
grandfathered group health plan
sponsors and issuers of grandfathered
group health insurance coverage more
flexibility to make changes to certain
types of cost-sharing requirements
without causing a loss of grandfather
status. The Departments view this
flexibility as a way to enable plan
sponsors and issuers to continue to offer
quality, affordable coverage to their
participants and beneficiaries while
appropriately taking into account rising
healthcare costs. The Departments also
are of the view that providing this
flexibility will help participants and
beneficiaries in grandfathered group
health plans maintain their current
coverage, including their provider and
service network(s). Further, the final
rules will provide participants and
beneficiaries with the ability to
maintain access to affordable coverage
options offered by their employers or

unions by ensuring that employers and
other plan sponsors have the ability to
more appropriately account for the
rising costs of healthcare due to
inflation.

Several commenters did not support
the 2020 proposed rules and urged the
Departments not to finalize them. These
commenters generally stated that
finalizing the 2020 proposed rules
would allow employers to continue to
offer plans that do not provide
comprehensive benefits while placing
an increased financial burden on
participants and beneficiaries. The
commenters also noted that
grandfathered group health plans lack
certain essential patient protections, and
that the consequences of not having
complete information about
grandfathered coverage will be
especially detrimental for patients with
complex medical conditions. These
commenters further asserted that
ensuring access to robust coverage and
benefits such as preventive services and
maternity care is especially important
and that, in light of the ongoing COVID—
19 pandemic, now is not an appropriate
time to allow changes that could shift
more costs to consumers.

While the Departments appreciate
these concerns, the Departments are of
the view that finalizing the 2020
proposed rules strikes a proper balance
between preserving plans’, issuers’,
participants’, and beneficiaries’ ability
to maintain existing coverage with the
goals of expanding access to and
improving the quality of health
coverage. The Departments are also of
the view that the final rules
appropriately support the goal of
promoting greater choice in coverage,
especially in light of rising healthcare
costs. While grandfathered health plans
are not required to comply with all
PPACA market reform provisions, there
are many PPACA consumer protections
that are applicable to all group health
plans and issuers offering group health
insurance coverage, regardless of
grandfather status, including the
prohibition on preexisting condition
exclusions, the prohibition on waiting
periods that exceed 90 days, the
prohibition on lifetime or annual dollar
limits, the prohibition on rescissions,
and the requirement for plans and
issuers that offer dependent coverage of
children to do so up to age 26. Further,
grandfathered group health plans and
issuers of grandfathered group health
insurance coverage are not prohibited
from providing coverage consistent with
any of the PPACA market provisions
that apply to non-grandfathered group
health plans and may add that coverage
without relinquishing grandfather
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status, provided these changes are made
without exceeding the standards
established by paragraph (g)(1) of the
grandfather regulations.

Several commenters urged the
Departments to not finalize the 2020
proposed rules due to the ongoing
coronavirus disease of 2019 (COVID-19)
pandemic. These commenters
highlighted that the COVID-19
pandemic has created high levels of
economic uncertainty for millions of
Americans while also posing risks to
their health and safety. The commenters
voiced concern that the 2020 proposed
rules could have a harmful impact on
access to care and affordability during
the ongoing COVID-19 pandemic.

As evidenced by the Administration’s
efforts to address the COVID-19
pandemic, the Departments appreciate
that the COVID-19 pandemic has
created a greater need for affordable
healthcare options for consumers and,
accordingly, have taken a number of
actions to provide relief and promote
increased access to benefits during the
COVID-19 pandemic.14 For example,

14 The Departments continue to work with
employers and individuals to help them understand
the new laws and regulatory relief and to benefit
from them, as intended. On April 11, 2020, the
Departments issued FAQs Part 42 regarding
implementation of the Families First Coronavirus
Response Act (FFCRA), and the Coronavirus Aid,
Relief, and Economic Security (CARES) Act, and
other health coverage issues related to COVID-19
available at: https://www.dol.gov/sites/dolgov/files/
ebsa/about-ebsa/our-activities/resource-center/faqs/
aca-part-42.pdf. In this guidance, the Departments
strongly encourage all group health plans and
health insurance issuers to promote the use of
telehealth and other remote care services. The
Departments’ guidance also provides enforcement
relief that allows plans and issuer to make changes
to increase telehealth benefits more quickly than is
possible under current law. Specifically, the
Departments will not enforce regulations that
generally require plans and issuers to provide 60
days’ advance notice of certain changes to plan
terms and prohibit issuers from making mid-year
modifications to health insurance products, with
respect to any change that adds benefits or reduces
or eliminates cost-sharing requirements for
telehealth services and other remote care services.
On June 23, 2020, the Departments issued a second
round of FAQs, Part 43, providing further guidance
regarding requirements of the FFCRA and the
CARES Act and related issues available at: https://
www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/
our-activities/resource-center/faqs/aca-part-43.pdf.
In light of the critical need to minimize the risk of
exposure to and community spread of COVID-19,
the FAQs provide a statement of temporary
enforcement relief regarding certain requirements
that would otherwise apply in order to allow large
employers to offer stand-alone telehealth benefits to
employees who are not eligible for the employer’s
primary group health plan. Furthermore, the
Departments of Labor and the Treasury published
a Joint Notice—Extension of Certain Timeframes for
Employee Benefit Plans, Participants, and
Beneficiaries (85 FR 26351) on May 4, 2020, https://
www.govinfo.gov/content/pkg/FR-2020-05-04/pdf/
2020-09399.pdf. The Joint Notice extends
timeframes for requesting special enrollment in a
group health plan, the COBRA election period, and

the Departments have published
regulatory and subregulatory guidance
to assist individuals during the COVID—
19 pandemic, including those who have
lost their health coverage, and have
extended a number of deadlines so that
participants and beneficiaries in
employee benefit plans have additional
time to make critical health coverage
decisions affecting their benefits during
the COVID-19 pandemic.?® The
Departments highlight that the final
rules provide flexibility to employers
that currently offer health coverage and
have consistently done so since 2010,
with the aim that their employees will
have a greater ability to maintain that
coverage, should they so choose.
Accordingly, the Departments are of the
view that the flexibility afforded by the
final rules is unlikely to exacerbate any
difficulties employees may experience
in obtaining access to care during the
COVID-19 pandemic and will
potentially enable employers and
employees to maintain more affordable
coverage than they may otherwise be
able to maintain. Notwithstanding these
considerations, the Departments are
delaying the applicability of the final
rules, to be applicable 6 months after
publication in the Federal Register, as
discussed later in this preamble.

One commenter raised concerns that
the continued availability of
grandfathered plans might contribute to
segmentation of the small-group market,
causing adverse selection and, in turn,
higher premiums for small businesses
that offer or want to offer plans subject
to the PPACA market reforms. This
commenter noted that, because the non-

COBRA premium due dates, and certain timeframes
relating to benefit claims appeals. On May 14, 2020,
HHS published guidance that announced that HHS
concurred with the relief specified in the Joint
Notice and would adopt a temporary policy of
relaxed enforcement to extend similar timeframes
otherwise applicable to non-Federal governmental
group health plans and health insurance issuers
offering coverage in connection with a group health
plan, and their participants and beneficiaries, under
applicable provisions of title XXVII of the PHS Act,
available at https://www.cms.gov/files/document/
Temporary-Relaxed-Enforcement-Of-Group-Market-
Timeframes.pdf.

15 See e.g., Extension of Certain Timeframes for
Employee Benefit Plans, Participants, and
Beneficiaries Affected by the COVID-19 Outbreak,
85 FR 26351 (May 4, 2020); FAQs About First
Coronavirus Response Act and Coronavirus Aid,
Relief, and Economic Security Act Implementation
Part 42 (April 11, 2020) available at https://
www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/
our-activities/resource-center/faqs/aca-part-42.pdf
and https://www.cms.gov/files/document/FFCRA-
Part-42-FAQs.pdf; FAQs About Families First
Coronavirus Response Act and Coronavirus Aid,
Relief, and Economic Security Act Implementation
Part 43 (June 23, 2020), available at https://
www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/
our-activities/resource-center/faqs/aca-part-43.pdf
and https://www.cms.gov/files/document/FFCRA-
Part-43-FAQs.pdf.

grandfathered small-group market is
subject to modified community rating
and a “‘single risk pool,” firms with
younger or healthier-than-average
employees have incentives to opt out of
the small group market single risk pool,
at the expense of other firms that may
therefore face higher premiums.
Commenters also claimed that the
Departments do not have sufficient
information and data to accurately
predict the financial effect that the 2020
proposed rules would have on
consumers.

The Departments acknowledge that
the existence of grandfathered group
health plans potentially creates market
segmentation and adverse selection in
the small group market. However, the
Departments do not anticipate that the
additional flexibilities provided in the
final rules will materially increase
market segmentation, or adverse
selection, as the final rules do not
provide a mechanism for non-
grandfathered plans to become
grandfathered. For this reason, the
Departments are of the view that the
changes allowed by the final rules will
not have a measurable impact on
premiums for small businesses that offer
or want to offer non-grandfathered
group health insurance coverage.
Moreover, the Departments do not
expect the number of plans that
maintain grandfather status because of
the final rules to be so significant as to
exacerbate any market segmentation that
may already exist.

The Departments also received
comments stating that consumers risk
being confused or having difficulty with
the term “grandfathered.” One
commenter noted it may be difficult to
know whether grandfathered plan
participants and beneficiaries are
actively choosing to remain in such
plans, whether they typically have other
non-grandfathered options that they
could select, whether they even know a
plan is grandfathered, or whether they
understand which PPACA consumer
protections might be missing when they
enroll in grandfathered coverage. Other
commenters suggested the addition of
greater transparency requirements for
employers that offer grandfathered plans
as a means to avoid confusion.

The Departments note that these
concerns relate to grandfathered plans
generally and are not specific to the
limited changes made in the proposed
or final rules. Under the 2015 final
rules, to maintain status as a
grandfathered plan, a group health plan
or health insurance coverage must
include a statement in any summary of
benefits that the plan or coverage
believes it is a grandfathered plan. It


https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-42.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-42.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-42.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-43.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-43.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-43.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-42.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-42.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-42.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-43.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-43.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-43.pdf
https://www.cms.gov/files/document/Temporary-Relaxed-Enforcement-Of-Group-Market-Timeframes.pdf
https://www.cms.gov/files/document/Temporary-Relaxed-Enforcement-Of-Group-Market-Timeframes.pdf
https://www.cms.gov/files/document/Temporary-Relaxed-Enforcement-Of-Group-Market-Timeframes.pdf
https://www.govinfo.gov/content/pkg/FR-2020-05-04/pdf/2020-09399.pdf
https://www.govinfo.gov/content/pkg/FR-2020-05-04/pdf/2020-09399.pdf
https://www.govinfo.gov/content/pkg/FR-2020-05-04/pdf/2020-09399.pdf
https://www.cms.gov/files/document/FFCRA-Part-42-FAQs.pdf
https://www.cms.gov/files/document/FFCRA-Part-42-FAQs.pdf
https://www.cms.gov/files/document/FFCRA-Part-43-FAQs.pdf
https://www.cms.gov/files/document/FFCRA-Part-43-FAQs.pdf

Federal Register/Vol. 85, No. 241/ Tuesday, December 15, 2020/Rules and Regulations

81103

must also provide contact information
for questions and complaints. The 2015
final rules provide model language that
the plan or coverage can use to satisfy
the disclosure requirement. That
language specifically highlights that
grandfathered plans are subject to some,
but not all, of the PPACA consumer
protections that apply to non-
grandfathered plans, such as not being
subject to the requirement to provide
certain preventive health services
without cost sharing. This required
disclosure of grandfather status is
intended to alleviate confusion
consumers may face regarding the term
“grandfathered” and what benefits and
protections are offered under such
coverage. The disclosure language is
model language, and plans and issuers
may include additional disclosure
elements, such as the entire list of
market reform provisions that do not
apply to the specific grandfathered
health plan.

Moreover, group health plans,
including grandfathered plans, are
subject to a number of disclosure
requirements under which participants
and beneficiaries are entitled to
comprehensive information about their
benefits. For example, group health
plans that are subject to ERISA are
required to distribute a summary plan
description (SPD) to participants and
beneficiaries that provides a
comprehensive description of the
benefits offered by the plan.16 In
addition, group health plans and issuers
of group health insurance coverage,
including grandfathered plans, are
required to provide a summary of
benefits and coverage (SBC) that
provides information about benefits and
cost sharing in connection with
enrollment and renewal.1” Furthermore,
typically, if a plan or issuer makes a
material modification to any term that
affects the content of the SBC and that
is not reflected in the most recently
provided SBC, and that occurs other
than in connection with a renewal or
reissuance of coverage, notice of the
change must be provided no later than
60 days prior to the date the
modification is effective.18

The Departments have concluded that
existing disclosure requirements are
sufficient to ensure that participants and
beneficiaries have access to relevant
information, including information
regarding cost sharing, to help them
understand the implications of

16 ERISA Section 102.

1726 CFR 54.9815-2715, 29 CFR 2590.715-2715,
45 CFR 147.200.

1826 CFR 54.9815-2715(b), 29 CFR 2590.715—
2715(b), 45 CFR 147.200(b).

grandfathered coverage. The
information included in the model
grandfather notice—in particular the
language highlighting that certain
consumer protections under PPACA do
not apply to grandfathered coverage,
alongside the information available to
individuals in their plan’s SPD and
SBC—provides ample disclosure to
participants and beneficiaries regarding
their benefits to help them decide
whether to enroll or remain in such a
plan. Therefore, the Departments are
declining to include any additional
disclosure requirements in the final
rules.

a. Special Rule for Certain
Grandfathered HDHPs

As explained above, paragraph (g)(1)
of the 2015 final rules identifies certain
types of changes that will cause a plan
or coverage to cease to be a
grandfathered health plan, including
increases in cost-sharing requirements
that exceed certain thresholds.
However, cost-sharing requirements for
a grandfathered group health plan or
group health insurance coverage that is
an HDHP must satisfy the minimum
annual deductible requirement and
maximum out-of-pocket expenses
requirement under section 223(c)(2)(A)

of the Code in order to remain an HDHP.

The Internal Revenue Service updates
these amounts annually to reflect a cost-
of-living adjustment.

The annual cost-of-living adjustment
to the required minimum deductible for
an HDHP has not yet exceeded the
maximum percentage increase that
would cause an HDHP to lose
grandfather status.19 Nevertheless, the
Departments are of the view that there
is value in specifying that ifa
grandfathered group health plan or
group health insurance coverage that is
an HDHP increases its fixed-amount
cost-sharing requirements to meet a
future adjusted minimum annual
deductible requirement under section
223(c)(2)(A) of the Code that is greater

19For calendar year 2020, a “high deductible
health plan” is defined under Code section
223(c)(2)(A) as a health plan with an annual
deductible that is not less than $1,400 for self-only
coverage or $2,800 for family coverage, and the
annual out-of-pocket expenses (deductibles, co-
payments, and other amounts, but not premiums)
for which do not exceed $6,900 for self-only
coverage or $13,800 for family coverage. Rev. Proc.
2019-25 (2019-22 LR.B. 1261). For calendar year
2021, a “high deductible health plan” is defined
under Code section 223(c)(2)(A) as a health plan
with an annual deductible that is not less than
$1,400 for self-only coverage or $2,800 for family
coverage, and the annual out-of-pocket expenses
(deductibles, co-payments, and other amounts, but
not premiums) for which do not exceed $7,000 for
self-only coverage or $14,000 for family coverage.
Rev. Proc. 2020-32 (2020-24 L.R.B. 930).

than the increase that would be
permitted under paragraph (g)(1) of the
2015 final rules, such an increase would
not cause the plan or coverage to
relinquish its grandfather status.
Otherwise, if such a conflict were to
occur, the plan sponsor or issuer would
have to decide whether to preserve the
plan’s grandfather status or its status as
an HDHP, potentially causing
participants and beneficiaries to
experience either substantial changes to
their coverage (and likely premium
increases) or a loss of eligibility to
contribute to an HSA.

To address this potential conflict, the
2020 proposed rules included a new
paragraph (g)(3), which provided that,
with respect to a grandfathered group
health plan or group health insurance
coverage that is an HDHP, increases to
fixed-amount cost-sharing requirements
that otherwise would cause a loss of
grandfather status would not cause the
plan or coverage to relinquish its
grandfather status, but only to the extent
the increases are necessary to maintain
its status as an HDHP under section
223(c)(2)(A) of the Code.2° Thus,
increases with respect to such a plan or
coverage that would otherwise cause a
loss of grandfather status and that
exceed the amount necessary to satisfy
the minimum annual deductible
requirement under section 223(c)(2)(A)
of the Code would still cause a loss of
grandfather status. The 2020 proposed
rules also added a new example 11
under paragraph (g)(5) to illustrate how
this special rule would apply.

Several commenters supported the
2020 proposed rules to allow a
grandfathered HDHP to make changes to
fixed-amount cost-sharing requirements
without causing a loss of grandfather
status to the extent the increases are
necessary to maintain the plan’s status
as an HDHP. One commenter
highlighted that without this regulatory
change, HDHPs could be forced out of
their grandfather status if the annual
cost-of-living adjustment to the required
minimum deductible for an HDHP
exceeds the maximum percentage
increase allowed under the 2015 final
rules. Another commenter articulated
that without this provision, participants
and beneficiaries who are covered under
a grandfathered HDHP and eligible to
contribute to an HSA may lose their
eligibility to contribute to an HSA if
their plan chooses to relinquish its
HDHP status to maintain its grandfather

20 Paragraph (g)(3) of the 2015 final rules would
be renumbered as paragraph (g)(4), and subsequent
paragraphs would be renumbered accordingly.
Additionally, the 2020 proposed rules included
conforming amendments to other paragraphs to
update all cross-references to those subparagraphs.
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status. The commenter also raised the
concern of facing substantial premium
increases as a result of having to choose
other health coverage in the event of an
HDHP failing to maintain its HDHP
status.

The Departments agree that the
special rule for grandfathered HDHPs
could help participants and
beneficiaries enrolled in these plans.
The Departments are of the view that
there is value in specifying that
grandfathered HDHPs will not be forced
to choose whether to preserve their
grandfather status or their status as an
HDHP and that they can continue to
provide the coverage with which their
participants and beneficiaries are
familiar and comfortable. The
Departments also agree that this special
rule will help ensure that plans are able
to comply with minimum cost-sharing
requirements for HDHPs so participants
and beneficiaries covered under HDHPs
can continue to be eligible to contribute
to HSAs. In adopting the final rules, the
Departments specifically intend to
ensure that participants and
beneficiaries enrolled in HDHPs with
grandfather status are able to maintain
their eligibility to contribute to HSAs.

Other commenters expressed
concerns that allowing grandfathered
HDHPs to preserve both their
grandfather status and HDHP status by
implementing fixed dollar cost-sharing
increases that exceed the standards
established under the 2015 final rules
might result in increased costs for
consumers enrolled in HDHPs. These
commenters stated that the proposed
changes would further exacerbate
existing affordability issues, in
particular by raising deductibles to
potentially unaffordable levels and
subjecting consumers to increased cost
sharing. Several commenters noted that
increased cost sharing for HDHPs may
discourage consumers from seeking
medical care or cause consumers to
forego treatment if the necessary
services became unaffordable.
Moreover, commenters noted that high
out-of-pocket costs for medical care
related to the diagnosis and/or treatment
of COVID—-19 may deter individuals
from seeking care, potentially
contributing to increased transmission
of COVID-19.

The Departments acknowledge
commenters’ concerns related to
potential increased cost and
affordability issues, but the Departments
do not anticipate significant cost
increases for consumers enrolled in
grandfathered HDHPs. In addition, this
special rule is narrowly tailored, as it
permits flexibility only to the extent
necessary to maintain a plan’s status as

an HDHP under section 223(c)(2)(A) of
the Code. Without this regulatory
change, grandfathered HDHPs could be
forced to choose between maintaining
grandfather status and remaining
HDHPs. The flexibility offered by the
special rule for grandfathered HDHPs
will benefit participants and
beneficiaries covered under these plans
as it balances potential affordability
issues with safeguards. Specifically, the
final rules allow plan sponsors to
continue offering grandfathered
coverage, thereby enabling participants
and beneficiaries to maintain existing
coverage, while only permitting plan
sponsors to make certain cost-sharing
increases to the extent necessary to
maintain HDHP status. Moreover, the
Departments expect that the impact of
the special rule will be modest:
Sponsors of grandfathered HDHPs will
have greater flexibility to continue
offering their plans as grandfathered,
protecting those enrolled in these plans
from the disruption and potentially
increased out-of-pocket costs associated
with changing to a different plan or
coverage that may not be an HDHP or
grandfathered. This consideration
carries particular weight because of the
COVID-19 pandemic, during which
losing access to a plan or coverage,
potentially including losing access to a
specific provider network, could be
particularly disruptive.

b. Definition of Maximum Percentage
Increase

Under the 2015 final rules, medical
inflation means the increase since
March 2010 in the overall medical care
component of the CPI-U published by
the DOL using the 1982—-1984 base of
100. The medical care component of the
CPI-U is a measure of the average
change over time in the prices paid by
urban consumers for medical care.
Although the Departments continue to
be of the view that this is an appropriate
measure for medical inflation in this
context, the Departments recognize that
the medical care component of CPI-U
reflects not only changes in price for
private insurance, but also for self-pay
patients and Medicare, neither of which
are reflected in the underlying costs for
grandfathered group health plans and
grandfathered group health insurance
coverage. In contrast, the premium
adjustment percentage reflects the
cumulative, historic growth from 2013
through the preceding calendar year in
premiums for only private health
insurance, excluding Medigap and
property and casualty insurance.
Therefore, the Departments agreed with
comments received in response to the
2019 RFTI that the premium adjustment

percentage may better reflect the
increase in underlying costs for
grandfathered group health plans and
grandfathered group health insurance
coverage.2!

Accordingly, the 2020 proposed rules
included an amended definition of the
maximum percentage increase with an
alternative standard that relies on the
premium adjustment percentage, rather
than medical inflation (which continues
to be defined, for purposes of these
rules, as the overall medical care
component of the CPI-U, unadjusted),
to account for changes in healthcare
costs over time. Under the 2020
proposed rules, this alternative standard
would not supplant the current
standard; rather, it would be available to
the extent it yields a higher-dollar value
than the current standard, and it would
apply only with respect to increases in
fixed-amount cost-sharing requirements
that are made effective on or after the
applicability date of the final rules.
With respect to increases for group
health plans and group health insurance
coverage made effective on or after
March 23, 2010, but before the
applicability date of the final rules, the
maximum percentage increase would
still be defined as medical inflation
expressed as a percentage, plus 15
percentage points.22

Thus, under the 2020 proposed rules,
increases to fixed-amount cost-sharing
requirements for grandfathered group
health plans and grandfathered group
health insurance coverage that are made
applicable on or after the applicability
date of the final rules would cause the
plan or coverage to cease to be a
grandfathered health plan if the total
percentage increase in the cost-sharing
requirement measured from March 23,

21 The Departments acknowledge that the
premium adjustment percentage does not capture
premium growth from 2010 to 2013, and that it
reflects increases in premiums not only in the group
market, but also in the individual market, which
have increased more rapidly than premiums for
group health plans and group health insurance.
However, the Departments have concluded that the
premium adjustment percentage may be the best
alternative existing measure to reflect the increase
in underlying costs for grandfathered group health
plans and grandfathered group health insurance
coverage. Additionally, the Departments are of the
view that using a measure with which plans and
issuers are already familiar will promote
administrative simplicity.

22 The amendments included in the 2020
proposed rules would apply only with respect to
grandfathered group health plans and grandfathered
group health insurance coverage. Because HHS
regulations at 45 CFR 147.140 apply to both
grandfathered individual and group health
coverage, the amended definition of the maximum
percentage increase in the HHS proposed rules
would also add a separate provision for individual
health insurance coverage to make clear that the
definition applicable to individual coverage
remains unchanged.
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2010 exceeds the greater of (1) medical
inflation, expressed as a percentage,
plus 15 percentage points; or (2) the
portion of the premium adjustment
percentage, as defined in 45 CFR
156.130(e), that reflects the relative
change between 2013 and the calendar
year prior to the effective date of the
increase (that is, the premium
adjustment percentage minus 1),
expressed as a percentage, plus 15
percentage points.23 The 2020 proposed
rules also added a new example 5 under
paragraph (g)(5) to demonstrate how this
alternative measure for determining the
maximum percentage increase might
apply in practice. Similar to other
examples in paragraph (g)(5), the
proposed new example 5 included
hypothetical numbers with respect to
both the overall medical care
component of the CPI-U and the
premium adjustment percentage that do
not relate to any specific time period
and are used for illustrative purposes
only. The 2020 proposed rules also
renumbered examples 5 through 9 in
paragraph (g)(5) to allow the inclusion
of new example 5 and revised examples
3 through 6 to clarify that these
examples involve plan changes that
became effective before the applicability
date of these final rules. These proposed
revisions would ensure that the
examples accurately reflect the other
provisions of the 2015 final rules.

In support of this provision in the
2020 proposed rules, one commenter
pointed out that the ability to use a
premium adjustment percentage for
permitted changes in fixed cost-sharing
amounts would be helpful to
multiemployer plan sponsors wishing to
maintain grandfather status. Another
commenter said that the premium
adjustment percentage is an amount
very familiar to group health plan
sponsors, and it is based on factors
related to group plan premiums, making
it a natural complement to the
grandfathered plan cost-sharing
requirements.

Some commenters stated that the
2020 proposed rules should have
provided even greater flexibility. One
commenter suggested that instead of
examining changes to healthcare costs
over cumulative years since March 23,
2010, the Departments should consider
allowing a set percentage of allowable
increase annually. Another commenter
urged the Departments to make
additional changes in the final rules to

23 Stakeholders should look to official
publications from the Bureau of Labor Statistics and
HHS to identify the relevant overall medical care
component of the CPI-U amount or premium
adjustment percentage with respect to a change
being considered by a grandfathered health plan.

provide more flexibility, allowing plan
design changes specifically to encourage
cost-effective quality care, such as
greater ability to change cost sharing for
brand drugs and out-of-network
benefits.

One commenter stated that the
Departments’ intent to allow
grandfathered plans to increase out-of-
pocket costs at a rate that is the greater
of the medical inflation adjustment or
the premium adjustment percentage
adjustment (plus 15 percentage points)
would, by design, result in increased
out-of-pocket costs for participants and
beneficiaries. This commenter stated
that using the premium adjustment
percentage for this calculation would
leave patients vulnerable to financial
hardship. Another commenter asserted
that the proposed amendment to the
definition of maximum percentage
increase would likely result in increased
cost sharing, and in turn, less favorable
coverage for individuals enrolled in
grandfathered coverage, to the detriment
of many consumers who rely on
employment-based health coverage and
who may not have an option to enroll
in coverage that complies with the
generally applicable market reforms
made by PPACA.

As stated earlier in this preamble, the
Departments have concluded that the
proposed and final rules strike the right
balance between allowing grandfathered
health plans the flexibility to design
their health plans to meet their changing
needs and ensuring that affordable
healthcare options for participants and
beneficiaries remain available. The
Departments are unpersuaded that the
final rules will result in significant
financial hardship due to the additional
permitted increases in out-of-pocket
costs for participants and beneficiaries.
As noted earlier in this preamble,
providing an alternative inflation
adjustment for fixed-amount cost-
sharing increases will help plans and
issuers better account for changes in the
costs of health coverage over time,
potentially allowing them to maintain
the grandfathered coverage for those
participants and beneficiaries.
Therefore, the Departments are of the
view that allowing plans and issuers to
use this measure is appropriate and it
may capture changes in healthcare costs
at least as accurately as the medical
inflation standard. Accordingly, the
Departments are finalizing this change,
as proposed.

II1. Effective Date

In the 2020 proposed rules, the
Departments proposed an effective date
of 30 days after publication of the final
rules. The Departments are finalizing as

proposed an effective date of 30 days
after publication of the final rules,
which would be January 14, 2021.
However, in response to comments, the
Departments are including an
applicability date which will make the
final rules applicable to grandfathered
group health plans and grandfathered
group health insurance coverage
beginning on June 15, 2021. While the
Departments did not receive any
comments specifically requesting that
the applicability date of the final rules
be delayed to 6 months after
publication, the Departments did
receive a number of comments related to
the COVID-19 pandemic and the timing
of the final rules, as discussed earlier in
this preamble. Commenters expressed
concern that it is not appropriate to
potentially place a greater financial
burden related to healthcare on patients
while the COVID-19 pandemic is
ongoing.

As explained above, in the
Departments’ view, the final rules will
allow employers to continue to offer
affordable coverage to those who are
eligible for grandfathered employer-
sponsored plans. However, the
Departments acknowledge commenters’
reasonable concerns regarding the
timing of the final rules and the
uncertainty created by the COVID-19
pandemic. The Departments are
therefore delaying the applicability date
of the final rules to 6 months after
publication in the Federal Register. The
Departments are of the view that this
delay is appropriate, as the Departments
do not expect the delay to have a
significant short-term impact on plans’
and issuers’ ability to make use of the
cost-sharing flexibilities afforded under
the final rules; instead, a short delay
will reduce uncertainty by allowing
plans, issuers, and those covered by
grandfathered plans more time to
understand and plan for the increased
flexibility provided by the final rules.

IV. Economic Impact Analysis and
Paperwork Burden

A. Summary/Statement of Need

Section 1251 of PPACA generally
provides that certain group health plans
and health insurance coverage existing
on March 23, 2010, are not subject to
certain provisions of PPACA as long as
they maintain grandfather status. On
February 25, 2019, the Departments
published an RFI to gather information
on grandfathered group health plans
and grandfathered group health
insurance coverage. Comments received
from stakeholders in response to the
2019 RFT suggested that issuers and plan
sponsors, as well as participants and
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beneficiaries, continue to value
grandfathered group health plan and
grandfathered group health insurance
coverage. The Departments issued a
notice of proposed rulemaking on July
15, 2020, to amend the 2015 final rules
to provide greater flexibility for certain
grandfathered health plans to make
changes to certain types of cost-sharing
requirements without causing a loss of
grandfather status. The Departments are
of the view that these final rules are
appropriate to provide certain
grandfathered health plans greater
flexibility while appropriately taking
into account rising healthcare costs.
Additionally, the final rules will ensure
that grandfathered plans are able to
make changes to comply with minimum
cost-sharing requirements for HDHPs
without losing grandfather status, so
enrolled individuals continue to be
eligible to contribute to HSAs. These
changes will allow certain
grandfathered group health plans and
grandfathered group health insurance
coverage to continue to be exempt from
certain provisions of PPACA and allow
those plans’ participants and
beneficiaries to maintain their current
coverage.

In drafting the final rules, the
Departments attempted to balance a
number of competing interests. The
Departments sought to balance
providing greater flexibility to
grandfathered group health plans and
grandfathered group health insurance
coverage that will enable these plans
and coverage to continue offering
quality, affordable coverage to
participants and beneficiaries while
ensuring that the final rules will not
allow for such significant changes that
the plan or coverage could not
reasonably be described as being the
same plan or coverage that was offered
on March 23, 2010. Additionally, the
Departments sought to allow
grandfathered group health plans and
grandfathered group health insurance
coverage to better account for rising
healthcare costs, including ensuring that
grandfathered group HDHPs are able to
maintain their grandfather status, while
continuing to comply with minimum
cost-sharing requirements for HDHPs, so
that the individuals enrolled in the
HDHPs are eligible to contribute to an
HSA. In previous rulemaking, the
Departments recognized that many
group health plans and issuers make
changes to the terms of plans or health
insurance coverage on an annual basis:
Premiums fluctuate, provider networks
and drug formularies change, employer
and employee contributions and cost-
sharing requirements change, and

covered items and services may vary.
Without some flexibility to make
adjustments while retaining grandfather
status, the ability of many individuals to
maintain their current coverage would
be frustrated, because much of the
grandfathered group health plan
coverage would quickly cease to be
regarded as the same health plan or
health insurance coverage in existence
on March 23, 2010. At the same time,
allowing grandfathered health plans and
grandfathered group health insurance
coverage to make unfettered changes
while retaining grandfather status
would be inconsistent with Congress’s
intent in enacting PPACA.24

The final rules amend the 2015 final
rules to provide greater flexibility for
grandfathered group health plans and
issuers of grandfathered group health
insurance coverage in two ways. First,
the final rules specify that any
grandfathered group health plan and
grandfathered group health insurance
coverage that is an HDHP may make
changes to fixed-amount cost-sharing
requirements that would otherwise
cause a loss of grandfather status
without causing a loss of grandfather
status, but only to the extent those
changes are necessary to comply with
the requirements for HDHPs under
section 223(c)(2)(A) of the Code.
Second, the final rules include a revised
definition of maximum percentage
increase, which provides an alternative
standard that relies on the premium
adjustment percentage, rather than
medical inflation, to account for
changes in healthcare costs over time,
providing for an alternative inflation
adjustment for fixed-amount cost-
sharing increases.

B. Overall Impact

The Departments have examined the
impacts of the final rules as required by
Executive Order 12866 on Regulatory
Planning and Review (September 30,
1993), Executive Order 13563 on
Improving Regulation and Regulatory
Review (January 18, 2011), the
Regulatory Flexibility Act (RFA)
(September 19, 1980, Pub. L. 96-354),
section 1102(b) of the Social Security
Act (SSA), section 202 of the Unfunded
Mandates Reform Act of 1995 (March
22,1995, Pub. L. 104—4), Executive
Order 13132 on Federalism (August 4,
1999), the Congressional Review Act (5
U.S.C. 804(2)), and Executive Order
13771 on Reducing Regulation and
Controlling Regulatory Costs (January
30, 2017).

Executive Orders 12866 and 13563
direct agencies to assess all costs and

2475 FR 34538, 34546 (June 17, 2010).

benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. A regulatory
impact analysis (RIA) must be prepared
for rules with economically significant
effects ($100 million or more in any 1
year).

Section 3(f) of Executive Order 12866
defines a “significant regulatory action”
as an action that is likely to result in a
rule (1) having an annual effect on the
economy of $100 million or more in any
1 year, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local or tribal governments or
communities (also referred to as
“economically significant”); (2) creating
a serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

An RIA must be prepared for major
rules with economically significant
effects ($100 million or more in any one
year), and a “significant” regulatory
action is subject to Office of
Management and Budget (OMB) review.
The final rules are not likely to have
economic impacts of $100 million or
more in any 1 year, and therefore do not
meet the definition of “‘economically
significant” within the meaning of
section 3(f)(1) of Executive Order 12866.
However, OMB has determined that the
actions are significant within the
meaning of section 3(f)(4) of the
Executive Order. Therefore, OMB has
reviewed the final rules, and the
Departments have provided the
following assessment of their impact.

Some commenters stated that the
rules should not be finalized because
the Departments had insufficient
information and data to estimate the
effects of the 2020 proposed rules on
grandfathered group health plans and
coverage as well as those enrolled in
such coverage. The Departments
acknowledge that, given the lack of
information and data, the Departments
are not able to precisely estimate the
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overall impact of the final rules. As
discussed later in the impact analysis,
the Departments note the inability to
predict what changes each
grandfathered group health plan will
make in response to the final rules. The
Departments recognize that some
grandfathered group health plans may
take advantage of flexibilities provided
by the final rules to change certain types
of cost-sharing requirements in amounts
greater than the current rules allow,
potentially increasing out-of-pocket
costs at a higher rate for some
participants and beneficiaries, while
potentially reducing premiums for
others. However, other grandfathered
group health plans may make relatively
minor, or no, changes. As discussed
previously in this preamble, the
Departments note that the fact that a
significant number of grandfathered
group health plans and coverage remain
indicates that some employers and
issuers have found value in preserving
grandfather status. The Departments are
of the view that preserving grandfather
status will enable participants to retain
their current coverage, including their

provider network(s), maintain access to
affordable coverage options, and ensure
that employers and other grandfathered
group health plan sponsors can more
appropriately account for the rising
costs of healthcare due to inflation. The
Departments have also concluded that
the final rules appropriately support the
goal of promoting greater choices in
coverage, especially in light of rising
healthcare costs.

C. Impact Estimates of Grandfathered
Group Health Plans and Grandfathered
Group Health Insurance Coverage
Provisions and Accounting Table

The final rules amend the 2015 final
rules to provide greater flexibility for
grandfathered group health plan
sponsors and issuers of grandfathered
group health insurance coverage to
make certain changes to cost-sharing
requirements without causing a loss of
grandfather status. The final rules
specify that issuers or sponsors of any
grandfathered group health plan and
grandfathered group health insurance
coverage that is an HDHP may make
changes to fixed-amount cost-sharing
requirements that would otherwise

TABLE 1—ACCOUNTING TABLE

cause a loss of grandfather status
without causing a loss of grandfather
status, but only to the extent those
changes are necessary to comply with
the requirements for HDHPs under
section 223(c)(2)(A) of the Code. The
final rules also revise the definition of
maximum percentage increase to
provide an alternative standard that
relies on the premium adjustment
percentage, rather than medical
inflation, to account for changes in
healthcare costs over time. In
accordance with OMB Circular A—4,
Table 1 depicts an accounting statement
summarizing the Departments’
assessment of the benefits, costs, and
transfers associated with this regulatory
action.

The Departments are unable to
quantify all benefits, costs, and transfers
of the final rules. The effects in Table 1
reflect non-quantified impacts and
estimated direct monetary costs and
transfers resulting from the provisions
of the final rules for grandfathered
group health plans, issuers of
grandfathered group health coverage,
participants, and beneficiaries.

Benefits

Non-Quantified:

o Increases flexibility for plan sponsors and issuers of grandfathered group health plans and grandfathered group health insurance cov-
erage to make changes to certain fixed-amount cost-sharing requirements without losing grandfather status.

o [f there is uptake of this flexibility:

O Allows participants and beneficiaries in grandfathered group health plans and grandfathered group health insurance coverage to
maintain coverage they are familiar with and potentially provides continuity of care by not requiring them to change their health plan
to one that may not include their current provider(s).

O Ensures plan sponsors are able to comply with minimum cost-sharing requirements for HDHPs and allows participants and bene-
ficiaries to maintain their coverage and eligibility to contribute to an HSA.

e Decreases the likelihood that plan sponsors would cease offering health benefits due to a lack of flexibility to make changes to certain
fixed cost-sharing amounts without losing grandfather status.
* Potential reduction in adverse health outcomes if there is a decrease in the uninsured rate if participants and beneficiaries choose to ob-
tain coverage due to potential premium reductions for grandfathered group health plans and grandfathered group health insurance cov-

erage and seek needed healthcare.

Costs: Prim.(ar;);”?osrt]i)mate Year dollar Di?ggrlérgnlgte Period covered
Annualized Monetized ($/y€ar) ......cccceeeverieriereneieeeeeecene $6.09 2020 7 2021-2025
$5.67 2020 3 2021-2025

Quantitative:

e Regulatory review costs of $26.73 million, incurred in 2021, by grandfathered group health plan coverage sponsors and issuers.

Non-Quantified:

* Potential increase in adverse health outcomes if a participant or beneficiary foregoes treatment because the necessary services became
unaffordable due to an increase in cost-sharing.
o Potential increase in adverse health outcomes if there is an increase in the uninsured rate if participants and beneficiaries choose to can-
cel their coverage or decline to enroll because of the increases in cost-sharing requirements associated with grandfathered group health
plans and grandfathered group health insurance coverage.
o |f an employer would have otherwise switched to a non-grandfathered plan, potential increase in adverse health outcomes if a participant
or beneficiary foregoes treatment for medical conditions that are not covered by their grandfathered group health plan and grandfathered
group health insurance coverage, but that would have been covered by non-grandfathered health plan coverage subject to all PPACA

market reforms.

Transfers

Non-Quantified:



81108

Federal Register/Vol. 85, No. 241/ Tuesday, December 15, 2020/Rules and Regulations

e For grandfathered group health plans and grandfathered group health insurance coverage that utilize the expanded flexibilities to in-
crease fixed-amount cost-sharing requirements, potential transfers occur from participants and beneficiaries with resulting higher out-of-
pocket costs to participants and beneficiaries with no or low out-of-pocket costs and nonparticipants through potentially lower premiums
and correspondingly smaller wage adjustments to pay for the premiums.

o |f an employer would have otherwise switched to a non-grandfathered plan with expanded benefits, potential transfers occur from partici-
pants and beneficiaries who would have benefited from these expanded benefits to others in the plan who would not have benefited from
these expanded benefits through lower premiums and correspondingly smaller wage adjustments.

Table 1 provides the anticipated
benefits, costs, and transfers
(quantitative and non-quantified) to
sponsors and issuers of grandfathered
health plan coverage, participants and
beneficiaries enrolled in grandfathered
plans, as well as nonparticipants. The
following section describes the benefits,
costs, and transfers to grandfathered
group health plan sponsors, issuers of
grandfathered group health insurance
coverage, and those individuals enrolled
in such plans.

Economic Impacts of Retaining or
Relinquishing Grandfather Status and
Affected Entities and Individuals

The Departments estimate that there
are 2.5 million ERISA-covered plans
offered by private employers that cover
an estimated 136.2 million participants
and beneficiaries in those private
employer-sponsored plans.25 Similarly,
the Departments estimate that there are
84,087 state and local governments that
offer health coverage to their employees,
with an estimated 32.8 million
participants and beneficiaries in those
employer-sponsored plans.26

The Kaiser Family Foundation 2020
Employer Health Benefits Survey
reports that 16 percent of firms offering
health benefits have at least one health
plan or benefit package option that is a
grandfathered plan, and 14 percent of
covered workers are enrolled in
grandfathered plans.2? Using this

251.S. Department of Labor, EBSA calculations
using the 2019 Medical Expenditure Panel Survey,
Insurance Component (MEPS-IC), the Form 5500
and 2017 Census County Business Patterns; Health
Insurance Goverage Bulletin: Abstract of Auxiliary
Data for the March 2019 Annual Social and
Economic Supplement to the Current Population
Survey, Table 3C (forthcoming).

262017 Census of Governments, Government
Organization Report, available at https://
www.census.gov/data/tables/2017/econ/gus/2017-
governments.html; 2017 MEPS-IC State and Local
Government data, available for query at https://
meps.ahrq.gov/mepsweb/data_stats/MEPSnetIC/
startup.; Health Insurance Coverage Bulletin:
Abstract of Auxiliary Data for the March 2019
Annual Social and Economic Supplement to the
Current Population Survey, Table 3C,
(forthcoming).

27 The Departments note that comments received
in response to the 2019 RFI and summarized earlier
in this preamble described data obtained from
Kaiser Family Foundation 2018 Employer Health
Benefits Survey. See supra note 9. For the purposes
of this RIA, the Departments used more recent data
from the same survey. See Kaiser Family
Foundation, 2020 Employer Health Benefits

information, the Departments estimate
that, of those firms offering health
benefits, 400,000 sponsor ERISA-
covered plans (2.5 million * 0.16) that
are grandfathered (or include a
grandfathered benefit package option)
and cover 19.1 million participants and
beneficiaries (136.2 million * 0.14). The
Departments further estimate there are
13,454 state and local governments
(84,087 * 0.16) offering at least one
grandfathered health plan and 4.6
million participants and beneficiaries
(32.8 million * 0.14) covered by a
grandfathered state or local government
plan.

Although the Kaiser Family
Foundation 2020 Employer Health
Benefits Survey reports that 20 percent
of firms offering health benefits offered
an HDHP and 24 percent of covered
workers were enrolled in HDHPs, the
Departments are of the view that the
2010 Employer Health Benefits Survey
provides a better estimate of the
prevalence of HDHPs in the
grandfathered group market as it
provides an estimate for the number of
potential HDHPs that would have been
able to obtain and maintain grandfather
status. The 2010 Employer Health
Benefits Survey reported that 12 percent
of firms offering health benefits offered
an HDHP, and 6 percent of covered
workers were enrolled in HDHPs.28

Benefits

The Departments are of the view that
the economic effects of the final rules
will ultimately depend on decisions
made by grandfathered plan sponsors
(including sponsors of grandfathered
HDHPs) and the preferences of plan
participants and beneficiaries. To
determine the value of retaining a health
plan’s grandfather status, each group
plan sponsor must determine whether
the plan, under the rules applicable to
grandfathered health plan coverage, will
continue to be more or less favorable
than the plan as it would exist under the
rules applicable to non-grandfathered
group health plans. This determination
will depend on such factors as the

Survey,” available at https://www.kff.org/health-
costs/report/2020-employer-health-benefits-survey/.

28 Kaiser Family Foundation, 2010 Employer
Health Benefits Survey,” (Sept. 2010), available at:
https://www.kff.org/wp-content/uploads/2013/04/
8085.pdf.

respective prices of grandfathered group
health plan and non-grandfathered
group health plans, the willingness of
grandfathered group health plans’
covered populations to pay for benefits
and protections available under non-
grandfathered group health plans, and
the participants’ and beneficiaries’
willingness to accept any increases in
out-of-pocket costs due to changes to
certain types of cost-sharing
requirements. The Departments have
concluded that providing flexibilities to
make changes to certain types of cost-
sharing requirements in grandfathered
group health plans and grandfathered
group health insurance coverage
without causing a loss of grandfather
status will enable plan sponsors and
issuers to continue to offer quality,
affordable coverage to their participants
and beneficiaries while taking into
account rising healthcare costs.

The Departments anticipate that the
premium adjustment percentage index
will continue to experience faster
growth than medical CPI-U, and
therefore are of the view that providing
the alternative method of determining
the maximum percentage increase will,
over time, give grandfathered group
health plans and grandfathered group
health insurance coverage the flexibility
to make changes to the plans’ fixed-
amount cost-sharing requirements (such
as copayments, deductibles, and out-of-
pocket limits) that would have
previously resulted in the loss of
grandfather status. Thus, the
Departments are of the view that the
final rules will allow sponsors of those
grandfathered group health plans and
coverage to continue to provide the
coverage with which their participants
and beneficiaries are familiar and
comfortable, without the unnecessary
burden of finding other coverage.
Additionally, if the flexibilities
provided for in the final rules result in
a reduction in grandfathered group
health plan and grandfathered group
health insurance coverage premiums,
there could potentially be a reduction in
adverse health outcomes if participants
and beneficiaries chose to obtain
coverage they may have previously
foregone and seek needed healthcare.2?

29To the extent that utilization and health
expenditures are relatively stable, the Departments


https://www.kff.org/health-costs/report/2020-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2020-employer-health-benefits-survey/
https://www.census.gov/data/tables/2017/econ/gus/2017-governments.html
https://www.census.gov/data/tables/2017/econ/gus/2017-governments.html
https://www.census.gov/data/tables/2017/econ/gus/2017-governments.html
https://meps.ahrq.gov/mepsweb/data_stats/MEPSnetIC/startup
https://meps.ahrq.gov/mepsweb/data_stats/MEPSnetIC/startup
https://meps.ahrq.gov/mepsweb/data_stats/MEPSnetIC/startup
https://www.kff.org/wp-content/uploads/2013/04/8085.pdf
https://www.kff.org/wp-content/uploads/2013/04/8085.pdf
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As noted previously in this preamble,
in response to the 2019 RFI, some
commenters suggested that their
grandfathered plans offer more robust
provider networks than other coverage
options available to them or that they
want to ensure that participants and
beneficiaries are able to keep receiving
care from current in-network providers.
The Departments are of the view that
providing the flexibilities in the final
rules will help participants and
beneficiaries maintain their current
provider and service networks. If
providers continue participating in the
grandfathered plans’ networks, this
continuity offers participants and
beneficiaries the ability to continue
current and future care through those
providers with whom they have built
relationships.

As discussed previously in this
preamble, one commenter on the 2019
RFT articulated a concern that the 2015
final rules may eventually preclude
some sponsors and issuers of
grandfathered group health plans and
grandfathered group health insurance
coverage from being able to make
changes to fixed-amount cost-sharing
requirements necessary to maintain a
plan’s HDHP status. For participants
and beneficiaries, this would mean they
could experience either substantial
changes to their coverage (and likely
premium increases) or a loss of
eligibility to contribute to an HSA. The
Departments expect that, under the 2015
final rules, there may be limited
circumstances in which a grandfathered
group health plan or grandfathered
group health insurance coverage that is
an HDHP (grandfathered HDHP) is
unable to simultaneously maintain its
grandfather status and satisfy the
requirements for HDHPs under section
223(c)(2)(A) of the Code. Nonetheless, to
avoid this scenario and provide
assurance to grandfathered group health
plan sponsors and issuers of
grandfathered HDHPs, the final rules
allow a grandfathered HDHP to make
changes to fixed-amount cost-sharing
requirements that otherwise could cause
a loss of grandfather status without
causing a loss of grandfather status, but
only to the extent the increases are
necessary to comply with the
requirements for HDHPs under section
223(c)(2)(A) of the Code.

The Departments have concluded that
providing this flexibility to
grandfathered HDHPs will allow them

expect that higher cost sharing may lead to lower
premiums, both because higher cost sharing will
reduce issuers’ share of the costs of care and
because of medical loss ratio (MLR) requirements,
which encourage issuers to pass these savings to
consumers in the form of lower premiums.

to preserve their grandfather status even
if they increase their cost-sharing
requirements to meet a future adjusted
minimum annual deductible
requirement under section 223(c)(2)(A)
of the Code beyond the increase that
would be permitted under paragraph
(g)(1) of the 2015 final rules. Under
section 223(g) of the Code, the required
minimum deductible for an HDHP is
adjusted for cost-of-living based on
changes in the overall economy.
Historically, the allowed increases
under the 2015 final rules, which are
based on changes in medical care costs
(medical CPI-U), have exceeded
increases based on changes in the
overall economy (CPI-U or, for tax years
beginning after December 31, 2017, C—
CPI-U). Using 10 years of projections
from the President’s FY 2021 Budget,
medical-CPI-U is expected to grow
faster than CPI-U. Further, because the
allowed increases under the 2015 final
rules are based on the cumulative effect
over a period of years, it is unlikely that
using medical-CPI-U to index
deductibles would result in lower
deductibles than using C-CPI-U as
required under section 223(g) of the
Code.30 Therefore, the Departments note
that, to the extent these trends continue,
it is unlikely that an increase required
under section 223 of the Code for a plan
to remain an HDHP would exceed the
allowed increases under the 2015 final
rules. Furthermore, to the extent that the
revised definition of maximum
percentage increase in the final rules
will allow the deductible to grow as fast,
or faster, than under the 2015 final
rules, grandfathered HDHPs may not
need to avail themselves of the
additional flexibility provided in the
final rules. Nevertheless, the
Departments are of the view that
affording this flexibility will make the
rules more transparent to sponsors of
grandfathered HDHPs. Thus, the final
regulations will allow participants and
beneficiaries enrolled in those plans to
maintain their current coverage,
continue contributing to any existing
HSA, and potentially realize any
reduction in premiums that may result
from changes in cost-sharing
requirements.

Costs and Transfers

The Departments recognize there are
costs associated with the final rules that
are difficult to quantify given the lack of
information and data. For example, the
Departments do not have data related to

30 As noted earlier in this preamble, the Tax Cuts
and Jobs Act amended section 1(f)(3) of the Code,
cross-referenced in section 223(g) of the Code, to
refer to C-CPI-U, instead of CPI-U, for tax years
beginning after December 31, 2017.

the current annual out-of-pocket costs
for participants and beneficiaries in
grandfathered group HDHPs or other
grandfathered group health plans and
grandfathered group health insurance
coverage. The Departments recognize
that as medical care costs increase, some
participants and beneficiaries in
grandfathered health plans could face
higher out-of-pocket costs for services
that may be excluded by such plans, but
that would be required to be covered by
non-grandfathered group health plans
and group health insurance coverage
subject to PPACA market reforms. As
noted earlier in this analysis, it is
possible that lower premiums,
compared to the likely premiums if
these rules are not finalized, could
partially offset these increased costs.
Further, participants and beneficiaries
who would otherwise be covered by a
non-grandfathered plan could
potentially face increases in adverse
health outcomes if they forego treatment
because certain services are not covered
by their grandfathered plan or coverage.
The Departments cannot precisely
predict the number of group health
plans and group health insurance
coverage that will retain their
grandfather status as a result of the final
rules. According to the annual Kaiser
Family Foundation Employer Health
Benefits Survey, the percentage of
employers offering health coverage that
offered at least one grandfathered plan
between 2016 and 2019 has been
relatively stable (23 percent in 2016 to
22 percent in 2019).31 The Departments
are of the view that a large change over
that time period would have indicated
that the 2015 final rules were too

31 See Kaiser Family Foundation, “2016 Employer
Health Benefits Survey,” available at https://
www.kff.org/health-costs/report/2016-employer-
health-benefits-survey/; Kaiser Family Foundation,
“2017 Employer Health Benefits Survey,” available
at https://www.kff.org/health-costs/report/2017-
employer-health-benefits-survey/; Kaiser Family
Foundation, ““2018 Employer Health Benefits
Survey,” available at https://www.kff.org/health-
costs/report/2018-employer-health-benefits-survey/;
and Kaiser Family Foundation, “2019 Employer
Health Benefits Survey,” available at https://
www.kff.org/health-costs/report/2019-employer-
health-benefits-survey/. Despite the relative stability
between 2016 and 2019, the 2020 Employer Health
Benefits Survey reported that the number of firms
offering health coverage that offered at least one
grandfathered plan in 2020 decreased to 16 percent.
The Departments are of the view that this change
may largely be attributable to issues with employer
survey reporting during the COVID-19 pandemic,
rather than to the 2015 final rules. The Kaiser
Family Foundation reported a diminished response
to the 2020 survey compared to previous years and
attributed that lower response rate to a combination
of factors including changing data collection firms,
disruptions from the COVID-19 pandemic, and
starting the fielding period later. Kaiser Family
Foundation, “2020 Employer Health Benefits
Survey,” available at https://www.kff.org/health-
costs/report/2020-employer-health-benefits-survey/.


https://www.kff.org/health-costs/report/2017-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2017-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2016-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2016-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2016-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2019-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2019-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2019-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2018-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2018-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2020-employer-health-benefits-survey/
https://www.kff.org/health-costs/report/2020-employer-health-benefits-survey/
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restrictive and that a relaxation of those
rules would have a large effect. The
actual small change suggests the
opposite. Therefore, the Departments do
not expect a significant impact on the
number of grandfathered group health
plans or grandfathered group health
insurance coverage as a result of the
final rules.

For those plans and coverages that
continue to maintain their grandfather
status as a result of the flexibilities in
the final rules, the participants and
beneficiaries will continue to have
coverage and may experience lower
premiums when compared to non-
grandfathered group health plans.
Although some participants and
beneficiaries will pay higher cost-
sharing amounts, these increased costs
may be partially offset by reduced
employee premiums, and indirectly
through potential wage adjustments that
reflect reduced employer contributions
due to any resulting lower premiums. In
contrast, individuals who have low or
no medical expenses, along with
nonparticipants, will be unlikely to
experience increased cost-sharing
amounts and may benefit from lower
employee premiums, and indirectly
through potential wage adjustments.

The Departments recognize there will
be transfers associated with the final
rules that are difficult to quantify given
the lack of information and data. The
Departments realize that if plan
sponsors avail themselves of the
flexibilities in the final rules, some
participants and beneficiaries of
grandfathered group health plans and
grandfathered group health insurance
coverage will potentially see increases
in out-of-pocket costs depending on the
changes made to their plans.
Additionally, participants and
beneficiaries in a grandfathered HDHP
could face increases in the plan’s
deductible if plans increase their fixed-
amount cost-sharing requirements to
meet a future adjusted minimum annual
deductible requirement beyond the
increase that is permitted under the
2015 final rules. Changes in costs
associated with increased deductibles or
other cost sharing will be a transfer from
participants and beneficiaries with
higher out-of-pocket costs to
participants and beneficiaries with
lower or no out-of-pocket costs and to
nonparticipants, as the related premium
reductions could affect wages.

Due to the overall lack of information
and data related to what grandfathered
group plan sponsors will choose to do,
the Departments are unable to precisely
estimate the overall economic impact,
but the Departments anticipate that the
overall impact will be minimal.

However, there is a large degree of
uncertainty regarding the effect of the
final rules on any potential changes to
cost sharing at the plan level so actual
experience could differ.

Commenters suggested that the
provisions of the 2020 proposed rules
would disadvantage consumers with
pre-existing conditions. Specifically,
commenters suggested that those
individuals most likely to shoulder the
burden of increased out-of-pocket costs
are those who already have higher
medical expenses and out-of-pocket
costs (for example, those with blood
cancer). Another commenter noted that
the 2020 proposed rules suggested that
the resulting increases in out-of-pocket
expenditures for participants and
beneficiaries of grandfathered plans
could be offset by decreases in
premiums or wage adjustments;
however, according to this commenter,
those potential benefits are minimal and
uncertain, while participants and
beneficiaries will likely be paying more
for substandard health coverage.
Another commenter suggested that the
Departments should fully evaluate and
publicly report on whether increased
cost sharing will lead to decreased
utilization of necessary medical care.

The Departments appreciate these
concerns. Nevertheless, the Departments
are of the view that finalizing the 2020
proposed rules is important to help
grandfathered group health plans and
grandfathered group health insurance
coverage maintain grandfather status
and supports the goal of promoting
greater choice in coverage, especially in
light of rising healthcare costs. The
Departments recognize that should a
grandfathered group health plan or
grandfathered group health insurance
coverage avail itself of the flexibilities in
the final rules, some participants and
beneficiaries could incur higher out-of-
pocket costs for ongoing or future
healthcare needs. However, as discussed
previously in this preamble,
participants and beneficiaries would
continue to benefit from many PPACA
consumer protections that are
applicable to all group health plans and
group health insurance coverage,
regardless of grandfather status,
including the prohibition on preexisting
condition exclusions, the prohibition on
waiting periods that exceed 90 days,
and the prohibition on lifetime or
annual dollar limits. Additionally,
grandfathered group health plans and
issuers of grandfathered group health
insurance coverage are not prohibited
from providing coverage consistent with
any of PPACA market provisions that
apply to non-grandfathered group health
plans and may add coverage consistent

with such market provisions without
relinquishing grandfather status.

As discussed later in the impact
analysis, some participants and
beneficiaries could experience savings
in reduced premiums, wage
adjustments, and continued access to
tax-advantaged HSAs due to changes
made as a result of the final rules. The
Departments recognize that any
increases in cost sharing, changes in
premiums, or wage adjustments are at
the discretion of the issuer or
grandfathered group plan sponsor. The
Departments are of the view that
providing the flexibilities in the final
rules could allow participants to retain
their current coverage instead of finding
alternate coverage, which may result in
greater increases in cost-sharing or
reduced benefits for those individuals.
As noted later in the impact analysis,
the Departments are of the view that
because individuals with significant
healthcare needs generally exceed the
out-of-pocket limit for the plan year,
they are only modestly affected by
increases in cost-sharing requirements,
while individuals with fewer healthcare
needs are more likely to be affected by
an increase in fixed-amount cost-
sharing, but that they incur a small
portion of the overall costs.

The Departments have concluded that
the final rules strike a proper balance
between preserving the ability to
maintain existing coverage with the
goals of expanding access to and
improving the quality of health
coverage.

Revenue Impact of Final Rules

This section of the preamble discusses
the revenue impact of the final rules,
considers a variety of approaches that
employers offering grandfathered health
plan coverage might have taken if the
2015 final rules were not amended, and
compares the revenue impact of each
approach under the 2015 final rules
with the revenue impact under the final
rules.

a. Employees Who Would Have
Remained in Grandfathered Plans and
Coverage Without the Final Rules

If the 2015 final rules were not
amended, some employers might have
chosen to continue to maintain their
grandfathered health plan coverage.
This subsection discusses the revenue
impact that the final rules may have on
this group of employers and employees.

Under the final rules, grandfathered
group health plans and grandfathered
group health insurance coverage will be
allowed to increase fixed-amount cost-
sharing requirements (such as
copayments, deductibles, and out-of-
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pocket limits) at a somewhat higher rate
than under the 2015 final rules without
losing grandfather status, which may
result in a premium reduction (or
similar cost reduction for a self-insured
plan). Specifically, for increases in
fixed-amount cost-sharing on or after
the applicability date of the final rules,
grandfathered group health plans and
grandfathered group health insurance
coverage may use an alternative
standard for determining the maximum
percentage increase that relies on the
premium adjustment percentage, rather
than medical inflation, to the extent that
it yields a greater result than the
standard under the 2015 final rules.

The premium adjustment percentage
is estimated to be about three percentage
points higher than medical inflation in
2026, using FY2021 President’s Budget
projections of medical CPI and National
Health Expenditures premium
projections. Therefore, as of that year,
fixed-amount copayments, deductibles,
and out-of-pocket limits could be three
percentage points higher under the final
rules than under the 2015 final rules.
However, a grandfathered group plan
that increases fixed-amount cost-sharing
to the maximum amount allowed under
the final rules is likely to realize only a
small reduction in premiums. This is
because plans incur most of their costs
for a relatively small fraction of
participants—that is, from high-cost
individuals. Because high-cost
individuals generally exceed the out-of-
pocket limit for the year, they are only
modestly affected by higher out-of-
pocket limits. Low-cost individuals are
more likely to be affected by an increase
in fixed-amount cost-sharing, but they
incur a small portion of the overall
costs. Therefore, the impact of the final
rules for a particular grandfathered
group health plan will depend on the
parameters of covered benefits under
the plan, as well as the distribution of
expenditures for the plan participants.
In addition, increased cost sharing
could result in participants and
beneficiaries making fewer visits to
providers (that is, lower utilization),
which could result in lower medical
costs for some individuals, but higher
costs for others who delay needed
medical care. If individuals generally
forgo unnecessary care, but continue to
go to providers when necessary,
premiums could decline even more, but
this outcome is uncertain.

Because of the Federal tax exclusion
for employer-sponsored coverage, a
premium reduction would increase tax
revenues due to reduced employer
contributions and employee pre-tax
contributions made through a cafeteria
plan. However, some employees might

partially offset their increases in out-of-
pocket payments through increased pre-
tax contributions to health flexible
spending arrangements (FSAs) or HSAs.
Those potential increases in pre-tax
contributions to health FSAs and HSAs
would reduce tax revenues.
Nonetheless, to the extent that
employers would have continued to
offer a grandfathered group health plan
without changes to the 2015 final rules,
under these final rules, the Departments
expect tax revenues may increase
slightly on net as a result of potential
premium reductions. Further, there
would be additional revenue gains to
the extent that higher out-of-pocket
payments discourage employees from
continuing participation in the
employer’s group health plan. This
increase may be offset by a reduction in
revenue, however, if a reduction in
premiums encourages non-participant
employees to obtain coverage.

b. Employees Who Would No Longer
Have Been Covered by Grandfathered
Group Health Plans or Coverage
Without the Final Rules

If the 2015 final rules were not
amended, some employers might have
chosen to change their insured
grandfathered group health plans to self-
insured, non-grandfathered group health
plans, rather than continue to comply
with the 2015 final rules, which would
result in little, if any, revenue change.
Thus, with respect to these employers,
the adoption of the final rules will have
little, if any, revenue effect.

Alternatively, assuming the 2015 final
rules were not amended, an employer
might switch to a fully insured non-
grandfathered non-HDHP group health
plan. With respect to small employers,
employees who would transfer to the
non-grandfathered group health plan
could improve the small group market
risk pool or make it worse. An employer
with a healthy population might be
more likely to self-insure, whereas a
small employer with a less healthy
population might be more likely to join
an insurance pool.

One commenter stated that because
the non-grandfathered small group
market is subject to modified
community rating and single risk pool
requirements, making it easier for small-
group health plans to preserve their
grandfather status would encourage
firms with younger or healthier
employees to find ways to opt out of the
non-grandfathered small group market,
at the expense of other firms that then
would face higher premiums. The
commenter noted that because
premiums and medical claims costs in
the small group market are higher for

plans that are subject to all PPACA
market reforms than for plans that are
not, and because PPACA’s changes to
plan standards in the small group
market were more significant than in the
large group market, employees at small
businesses have more to lose when
employers avoid most PPACA market
reforms. The commenter suggested that
further extending grandfather status
would only contribute to market
segmentation that harms the non-
grandfathered small-group market,
rather than channeling younger and
healthier groups into the insurance
markets that generally are subject to
PPACA market reforms, which would
serve to bolster stability in those
markets.

The Departments acknowledge that
the existence of grandfathered group
health plans potentially creates market
segmentation in the small group market.
However, to the extent such market
segmentation exists, the Departments do
not anticipate that the additional
flexibilities provided in the final rules
will increase segmentation since the
final rules do not provide any
mechanism for non-grandfathered plans
to become grandfathered. Moreover, the
Departments do not expect the number
of plans that maintain grandfather status
because of the final rules to be so
significant as to exacerbate any market
segmentation that may already exist.

Although the type of benefits covered
in new, non-grandfathered plans
(whether self-insured or fully insured)
would likely be broader in some ways,
such as for preventive care, the share of
costs covered by the plan would likely
decrease due to higher cost-sharing.
Presumably, if the 2015 final rules were
not amended, most employers would
not make the switch from a
grandfathered group health plan to a
non-grandfathered group health plan
unless the overall cost of providing
benefits would decrease, which would
cause some revenue gain. (Again,
though, the revenue gain could be
partially offset by increases in the
employees’ pre-tax contributions to
health FSAs or HSAs.) On the other
hand, if the final rules enable an
employer that otherwise might switch to
a non-grandfathered group health plan
to retain its grandfather plan, this
revenue gain would not occur, resulting
in a revenue loss compared to the status
quo under the 2015 final rules.

Without the change to the 2015 final
rules, some employers might replace
their grandfathered group health plan
with an individual coverage health
reimbursement arrangement (individual
coverage HRA). If the employer
contributes a similar dollar amount to
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the individual coverage HRA as it
currently does to the grandfathered
group health plan, the employees’ tax
exclusion would be at least roughly the
same as for the grandfathered group
health plan. Moreover, the employees
offered the individual coverage HRA
would be as likely to be “firewalled”
from obtaining a premium tax credit as
if they had continued to participate in
the grandfathered group health plan.
Thus, under this scenario, there would
be very little revenue effect from the
final rules.

c. Termination of Employer-Sponsored
Coverage

If the 2015 final rules were not
amended, some employers might drop
grandfathered group health coverage
altogether and opt instead to make an
employer shared responsibility
payment, if required under section
4980H of the Code, which may result in
an increase in federal revenue. In this
case, all affected employees would
qualify for a special enrollment period
to enroll in other group coverage, if
available, or individual health insurance
coverage on or off the Exchange. Many
of those employees with household
incomes between 100—400 percent of
the federal poverty level might qualify
for financial assistance to help pay for
their Exchange coverage and related
healthcare expenses, which would
increase federal outlays, as discussed
further later in this section. Others
might have household incomes too high
to be eligible for a premium tax credit
or might receive a smaller tax subsidy
through the income-related premium tax
credit than through an employer-
sponsored health insurance tax
exclusion. Accordingly, if these
employers continue their grandfathered
group health plan under the final rules,
there may be an associated revenue loss.
Other employees could purchase
individual health insurance coverage
but receive a premium tax credit that is
greater than the value of the tax
exclusion for their current employer
plans. For this population, the final
rules may result in a revenue gain.
However, the employees for which there
would be a revenue gain are likely a
small population for an employer that is
currently offering a grandfathered group
health plan.

Despite the availability of a special
enrollment period, some affected
employees might forgo enrolling in
alternative health coverage and become
uninsured or might opt instead to
purchase short-term, limited-duration
insurance. In this case, these employees
would no longer receive a tax exclusion
for the grandfathered group health plan,

which, along with an employer shared
responsibility payment, if any, may
result in an increase in federal tax
revenue. However, if these employees
were to remain covered under a
grandfathered group health plan as a
result of the final rule, there may be a
loss in federal revenue for this group.

Overall, there are a number of
potential revenue effects of the final
rules, some of which could offset each
other. Additionally, there is a large
degree of uncertainty, including
uncertainty regarding how many group
health plans would have continued as
grandfathered plans absent the final
rules and what alternatives would have
been chosen by employers who would
not have kept grandfathered group
health plans absent the final rules, as
well as how many grandfathered group
health plans will make plan design
changes as a result of the final rules. As
a result, it is unclear whether these
effects in the aggregate would result in
a revenue gain or revenue loss. Because
the employer market is so large, even a
small percentage change to aggregate
premiums can result in large revenue
changes. Nevertheless, the Departments
are of the view that overall net effects
are likely to be relatively small.

Regulatory Review Costs

Affected entities will need to
understand the requirements of the final
rules before they can avail themselves of
any of the flexibilities in the final rules.
Sponsors and issuers of grandfathered
group health plan coverage will be
responsible for ensuring compliance
with the final rules should they seek to
make changes to their grandfathered
group health plans’ cost-sharing
requirements.

If regulations impose administrative
costs on private entities, such as the
time needed to read and interpret the
final rules, the Departments seek to
estimate the cost associated with
regulatory review. Due to the
uncertainty involved with accurately
quantifying the number of entities that
will review and interpret the final rules,
the Departments assume that the total
number of grandfathered group health
plan coverage sponsors and issuers that
will be able to avail themselves of the
flexibilities provided by the final rules
is a fair estimate of the number of
entities affected. The Departments
estimate 414,288 grandfathered plan
sponsors and issuers of grandfathered
group health insurance coverage will
incur burdens related to reviewing the
final rules.

The Departments acknowledge that
this assumption may understate or
overstate the costs of reviewing the final

rules. It is possible that not all affected
entities will review the final rules in
detail and that others may seek the
assistance of outside counsel to read
and interpret the final rules. For
example, firms providing or sponsoring
a grandfathered group health plan may
not read the final rules and might rely
upon an issuer or a third-party
administrator, if self-funded, to read and
interpret the final rules. For these
reasons, the Departments are of the view
that the number of grandfathered group
health plan coverage sponsors and
issuers is a fair estimate of the number
of reviewers of the final rules. The
Departments sought, but did not receive,
comments on the approach to estimating
the number of affected entities that will
review and interpret the final rules.

Using the wage information from the
Bureau of Labor and Statistics (BLS) for
a Compensation and Benefits Manager
(Code 11-3111), the Departments
estimate that the cost of reviewing the
final rules is $129.04 per hour,
including overhead and fringe
benefits.32 Assuming an average reading
speed, the Departments estimate that it
would take approximately 0.5 hour for
the staff to review and interpret the final
rules; therefore, the Departments
estimate that the cost of reviewing and
interpreting the final rules for each
grandfathered group health plan
coverage sponsor and issuer is
approximately $64.52. Thus, the
Departments estimate that the overall
cost for the estimated 414,288
grandfathered group health plan
coverage sponsors and issuers will be
$26,729,861.76 ($64.52 * 414,288 total
number of estimated grandfathered plan
sponsors and issuers).33

D. Regulatory Alternatives Considered

In developing the policies contained
in the final rules, the Departments
considered alternatives to the final
rules. In the following paragraphs, the
Departments discuss the key regulatory
alternatives considered.

32 Wage information is available at https://
www.bls.gov/oes/current/oes_nat.htm. Hourly wage
rate is determining by multiplying the mean hourly
wage by 100 percent to account for overhead and
fringe benefits. The mean hourly wage for a
Compensation and Benefit Manager (Code 11-3111)
is $64.52, when multiplied by 100 percent results
in a total adjusted hourly wage of $129.04.

33 The total number of grandfathered plan
sponsors and issuers of grandfathered group health
insurance coverage, discussed earlier in the
preamble, was derived from the total number of
ERISA covered plan sponsors multiplied by the
percentage of entities offering grandfathered health
plans (2.5 million * 0.16 = 400,000), the number of
state and local governments multiplied by the
percentage of entities offering grandfathered health
plans (84,087 * 0.16 = 13,454), and the 834 issuers
offering at least one grandfathered health plan
(400,000 + 13,454 + 843 = 414,288).
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The Departments considered whether
to modify each of the six types of
changes, measured from March 23,
2010, that cause a group health plan or
group health insurance coverage to
cease to be grandfathered. To provide
more flexibility regarding changes to
fixed cost-sharing requirements, the
Departments considered revising the
definition of maximum percentage
increase to increase the allowed
percentage points that are added to
medical inflation. However, the
Departments are of the view that the
final rules allow for the desired
flexibility, while better reflecting
underlying costs for grandfathered
group health plans and grandfathered
group health insurance coverage. The
Departments acknowledge that the
premium adjustment percentage, which
the Departments incorporate into the
definition of maximum percentage
increase, reflects the changes in
premiums in both the individual and
group market, and that individual
market premiums have increased faster
than premiums in the group market.
Due to the comparative sizes of the
individual and group markets, however,
the historically faster growth in the
individual market has had a minimal
impact on the premium adjustment
percentage index. Therefore, the
Departments are of the view that the
premium adjustment percentage is an
appropriate measure to incorporate into
the definition of maximum percentage
increase.

Another option the Departments
considered was allowing a decrease in
contribution rates by an employer or
employee organization without
triggering a loss of grandfather status.
Under the 2015 final rules, an employer
or employee organization cannot
decrease contribution rates based on
cost of coverage toward the cost of any
tier of coverage for any class of similarly
situated individuals by more than five
percentage points below the
contribution rate for the coverage period
that included March 23, 2010 without
losing grandfather status. The
Departments considered permitting
group health plans and group health
insurance coverage with grandfather
status to decrease the contribution rates
by more than five percentage points.
This change would increase employer
flexibility, but the Departments were
concerned that a decrease in the
contribution rate could change the plan
or coverage to such an extent that the
plan or coverage could not reasonably
be described as being the same plan or
coverage that was offered on March 23,

2010. As a result, this option was not
included in the final rules.

Another option the Departments
considered was allowing a change to
annual dollar limits for a group health
plan or health insurance coverage
without triggering a loss of grandfather
status. Under the 2015 final rules, a
group health plan or group health
insurance coverage that did not have an
annual dollar limit on March 23, 2010,
may not establish an annual dollar limit
for any individual, whether provided in-
network or out-of-network, without
relinquishing grandfather status. If the
plan or coverage had an annual dollar
limit on March 23, 2010, it may not
decrease the limit. Although for plan
years beginning on or after January 1,
2014, group health plans and health
insurance issuers generally may no
longer impose annual or lifetime dollar
limits on essential health benefits,
permitting changes to annual dollar
limits on benefits that are not essential
health benefits may still represent a
significant change to participants and
beneficiaries who rely upon the benefits
to which a limit is applied. Therefore,
this option was not included in the final
rules.

The Departments considered options
to offset cost-sharing requirement
changes by allowing sponsors of
grandfathered group health plans and
issuers of grandfathered group health
insurance coverage to increase different
types of cost-sharing requirements as
long as any increase is offset by
lowering another cost-sharing
requirement to preserve the plan’s or
coverage’s actuarial value. As discussed
in previous rulemaking, however, an
actuarial equivalency standard would
allow a plan or coverage to make
fundamental changes to the benefit
design and still retain grandfather
status, potentially conflicting with the
goal of allowing participants and
beneficiaries to retain health plans they
like.34 There would also be significant
complexity involved in defining and
determining actuarial value for these
purposes, as well as significant burdens
associated with administering and
ensuring compliance with such rules.
Therefore, the Departments did not
include this option in the final rules.

The Departments considered changing
the date of measurement for calculating
whether changes to group health plans
or health insurance coverage will cause
a loss of grandfather status. For
example, instead of looking at the
cumulative change from March 23,
2010, the rules could measure the
annual increases, starting from the

3475 FR 34538, 34547 (June 17, 2010).

applicability date of the final rules.
However, the Departments concluded
that this option could limit flexibility
for some employers. For example, some
employers might want to keep the terms
of the grandfathered group health plan
the same for a few years and then make
a more significant change later.

The Departments also considered
making changes to the 2015 final rules
to encourage more cost-effective care.
One option the Departments considered
was allowing unlimited changes to cost-
sharing for out-of-network benefits.
However, the Departments are
concerned that unlimited discretion to
change cost-sharing requirements for
out-of-network benefits could result in
changes to grandfathered group health
plans or coverages so extensive that
these plans or coverages could not
reasonably be described as being the
same plans or coverages that were
offered on March 23, 2010.
Additionally, the Departments decided
that the change in the applicable index
for medical inflation provides sufficient
flexibility for fixed cost-sharing
requirements. This option will give
flexibility to grandfathered group health
plans and grandfathered group health
insurance coverage with respect to all
fixed-amount cost-sharing requirements,
including for out-of-network benefits.

E. Collection of Information
Requirements

The final rules do not impose new
information collection requirements;
that is, reporting, recordkeeping, or
third-party disclosure requirements.
Consequently, there is no need for OMB
review under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501, et seq.). Though the final
rules do not contain any new
information collection requirements, the
Departments are maintaining the current
requirements that grandfathered plans
maintain records documenting the terms
of the plan in effect on March 23, 2010,
include a statement in any summary of
benefits that the plan or coverage
believes it is grandfathered health plan
coverage and that plans and coverages
must provide contact information for
participants to direct questions and
complaints. Additionally, the
Departments are maintaining the
requirement that a grandfathered group
health plan that is changing health
insurance issuers must provide the
succeeding health insurance issuer
documentation of plan terms under the
prior health insurance coverage
sufficient to determine whether the
standards of paragraph 26 CFR 54.9815—
1251(g)(1), 29 CFR 2590.715-1251(g)(1)
and 45 CFR 147.140(g)(1) are met, and
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that insured group health plans (or
multiemployer plans) that are
grandfathered plans are required to
notify the issuer (or multiemployer
plan) if the contribution rate changes at
any point during the plan year. The
Departments do not anticipate that the
final rules will make a substantive or
material modification to the collections
currently approved under the collection
of information OMB control number
0938-1093 (CMS-10325), OMB control
number 1210-0140 (DOL), and OMB
control number 1545-2178 (Department
of the Treasury).

F. Regulatory Flexibility Act

The Regulatory Flexibility Act, (5
U.S.C. 601, et seq.), requires agencies to
prepare an initial regulatory flexibility
analysis to describe the impact of final
rules on small entities, unless the head
of the agency can certify that the rules
would not have a significant economic
impact on a substantial number of small
entities. The RFA generally defines a
“small entity” as (1) a proprietary firm
meeting the size standards of the Small
Business Administration (SBA), (2) a
not-for-profit organization that is not
dominant in its field, or (3) a small
government jurisdiction with a
population of less than 50,000. States
and individuals are not included in the
definition of “small entity.” HHS uses a
change in revenues of more than three
to five percent as its measure of
significant economic impact on a
substantial number of small entities.

The final rules amend the 2015 final
rules to allow greater flexibility for
grandfathered group health plans and
issuers of grandfathered group health
insurance coverage. Specifically, the
final rules specify that grandfathered
group health plans that are HDHPs may
make changes to fixed-amount cost-
sharing requirements that would
otherwise cause a loss of grandfather
status without causing a loss of
grandfather status, but only to the extent
those changes are necessary to comply
with the requirements for being HDHPs
under section 223(c)(2)(A) of the Code.
The final rules also include a revised
definition of maximum percentage
increase that will provide an alternative
method of determining the maximum
percentage increase that is based on the
premium adjustment percentage.

G. Impact of Regulations on Small
Business—Department of Health and
Human Services and the Department of
Labor

The Departments are of the view that
health insurance issuers would be
classified under the North American
Industry Classification System code

524114 (Direct Health and Medical
Insurance Carriers). According to SBA
size standards, entities with average
annual receipts of $41.5 million or less
would be considered small entities for
these North American Industry
Classification System codes. Issuers
could possibly be classified in 621491
(Health Maintenance Organization
(HMO) Medical Centers) and, if this is
the case, the SBA size standard would
be $35 million or less.3 Few, if any,
insurance companies underwriting
comprehensive health insurance
policies (in contrast, for example, to
travel insurance policies or dental
discount policies) fall below these size
thresholds. Based on data from MLR
annual report submissions for the 2019
MLR reporting year, approximately 74
out of 483 issuers of health insurance
coverage nationwide had total premium
revenue of $41.5 million or less.36 This
estimate may overstate the actual
number of small health insurance
companies that may be affected, since
over 68 percent of these small
companies belong to larger holding
groups. Most, if not all, of these small
companies are likely to have non-health
lines of business that will result in their
revenues exceeding $41.5 million, and it
is likely not all of these companies offer
grandfathered group health plans or
grandfathered group health coverage.
The Departments do not expect any of
these 74 potentially small entities to
experience a change in revenues of more
than three to five percent as a result of
the final rules. Therefore, the
Departments do not expect the
provisions of the final rules to affect a
substantial number of small entities.
Due to the lack of knowledge regarding
what small entities may decide to do
with regard to the provisions in the final
rules, the Departments are not able to
precisely ascertain the economic effects
on small entities. However, the
Departments are of the view that the
flexibilities provided for in the final
rules will result in overall benefits for
small entities by allowing them to make
changes to certain cost-sharing
requirements within limits and
maintain their current grandfathered
group health plans. The Departments
sought, but did not receive, comments
on ways that the 2020 proposed rules

35“Table of Small Business Size Standards
Matched to North American Industry Classification
System Codes.” U.S. Small Business
Administration, available at https:/www.sba.gov/
sites/default/files/2019-08/SBA % 20Table % 200f
%208Size%20Standards_
Effective%20Aug%2019%2C%202019_Rev.pdf.

36 “Medical Loss Ratio Data and System
Resources.” CCIIO, available at https://
www.cms.gov/CCIIO/Resources/Data-Resources/
mlr.html.

may impose additional costs and
burdens on small entities.

For purposes of analysis under the
RFA, the Employee Benefits Security
Administration (EBSA) continues to
consider a small entity to be an
employee benefit plan with fewer than
100 participants.3” The basis of this
definition is found in section 104(a)(2)
of ERISA, which permits the Secretary
of Labor to prescribe simplified annual
reports for pension plans that cover
fewer than 100 participants. Under
section 104(a)(3), the Secretary of Labor
may also provide for exemptions or
simplified annual reporting and
disclosure for welfare benefit plans.
Pursuant to the authority of section
104(a)(3), the DOL has previously issued
at 29 CFR 2520.104-20, 2520.104-21,
2520.104-41, 2520.104—46 and
2520.104b—10 certain simplified
reporting provisions and limited
exemptions from reporting and
disclosure requirements for small plans,
including unfunded or insured welfare
plans covering fewer than 100
participants and satisfying certain other
requirements. Further, while some large
employers may have small plans, in
general small employers maintain most
small plans. Thus, EBSA believes that
assessing the impact of the final rules on
small plans is an appropriate substitute
for evaluating the effect on small
entities. The definition of small entity
considered appropriate for this purpose
differs, however, from a definition of
small business that is based on size
standards promulgated by the SBA (13
CFR 121.201) pursuant to the Small
Business Act (15 U.S.C. 631 et seq.).
Therefore, EBSA requested, but did not
receive, comments on the
appropriateness of the size standard
used in evaluating the impact of the
final rules on small entities.

H. Impact of Regulations on Small
Business—Department of the Treasury

Pursuant to section 7805(f) of the
Code, the proposed rules that preceded
these final rules were submitted to the
Chief Counsel for Advocacy of the SBA
for comment on their impact on small
business, and no comments were
received.

L Effects on Small Rural Hospitals

Section 1102(b) of the SSA (42 U.S.C.
1302) requires agencies to prepare an
RIA if a rule may have a significant
impact on the operations of a substantial
number of small rural hospitals. This
analysis must conform to the provisions

37 The DOL consulted with the SBA in making
this determination as required by 5 U.S.C. 603(c)
and 13 CFR 121.903(c).


https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
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of section 604 of the RFA. For purposes
of section 1102(b) of the SSA, HHS
defines a small rural hospital as a
hospital that is located outside of a
metropolitan statistical area and has
fewer than 100 beds. The final rules
would not materially affect small rural
hospitals. Therefore, while the final
rules are not subject to section 1102(b)
of the SSA, the Departments have
determined that the final rules will not
have a significant impact on the
operations of a substantial number of
small rural hospitals.

J. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits and take certain
actions before issuing a final rule that
includes any federal mandate that may
result in expenditures in any one year
by state, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million in 1995 dollars, updated
annually for inflation. In 2020, that
threshold is approximately $156
million.

While the Departments recognize that
some state, local, and tribal
governments may sponsor grandfathered
health plan coverage, the Departments
do not expect any state, local, or tribal
government to incur any additional
costs associated with the final rules. The
Departments estimate that any costs
associated with the final rules will not
exceed the $156 million threshold.
Thus, the Departments conclude that
the final rules will not impose an
unfunded mandate on state, local, or
tribal governments or the private sector.

K. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it issues a proposed
rule that imposes substantial direct
costs on state and local governments,
preempts state law, or otherwise has
federalism implications. Federal
agencies promulgating regulations that
have federalism implications must
consult with state and local officials and
describe the extent of their consultation
and the nature of the concerns of state
and local officials in the preamble to the
regulation.

In the Departments’ view, the final
rules do not have any federalism
implications. They simply provide
grandfathered group health plan
sponsors and issuers more flexibility to
increase fixed-amount cost-sharing
requirements and to make changes to
fixed-amount cost-sharing requirements
in grandfathered group health plans and
grandfathered group health insurance

coverage that are HDHPs to the extent
those changes are necessary to comply
with the requirements for HDHPs under
section 223(c)(2)(A) of the Code,
without causing the plan or coverage to
relinquish its grandfather status. The
Departments recognize that some state,
local, and tribal governments may
sponsor grandfathered health plan
coverage. The final rules will provide
these entities with additional flexibility.

In general, through section 514,
ERISA supersedes state laws to the
extent that they relate to any covered
employee benefit plan, and preserves
state laws that regulate insurance,
banking, or securities. While ERISA
prohibits states from regulating a plan as
an insurance or investment company or
bank, the preemption provisions of
section 731 of ERISA and section 2724
of the PHS Act (implemented in 29 CFR
2590.731(a) and 45 CFR 146.143(a))
apply so that the requirements in title
XXVII of the PHS Act (including those
enacted by PPACA) are not to be
“construed to supersede any provision
of state law which establishes,
implements, or continues in effect any
standard or requirement solely relating
to health insurance issuers in
connection with group health insurance
coverage except to the extent that such
standard or requirement prevents the
application of a ‘requirement of a
federal standard.”” The conference
report accompanying HIPAA indicates
that this is intended to be the
“narrowest” preemption of states’ laws
(see House Conf. Rep. No. 104-736, at
205, reprinted in 1996 U.S. Code Cong.
& Admin. News 2018). States may
continue to apply state law
requirements to health insurance issuers
except to the extent that such
requirements prevent the application of
PHS Act requirements that are the
subject of this rulemaking. Accordingly,
states have significant latitude to
impose requirements on health
insurance issuers that are more
restrictive than the federal law.

In compliance with the requirement
of Executive Order 13132 that agencies
examine closely any policies that may
have federalism implications or limit
the policy making discretion of the
states, the Departments have engaged in
efforts to consult with and work
cooperatively with affected states,
including participating in conference
calls with and attending conferences of
the National Association of Insurance
Commissioners, and consulting with
state insurance officials on an
individual basis. While developing the
final rules, the Departments attempted
to balance the states’ interests in
regulating health insurance issuers with

Congress’ intent to provide uniform
minimum protections to consumers in
every state. By doing so, it is the
Departments’ view that they have
complied with the requirements of
Executive Order 13132.

Pursuant to the requirements set forth
in section 8(a) of Executive Order
13132, and by the signatures affixed to
the final rules, the Departments certify
that the Department of the Treasury,
EBSA, and CMS have complied with the
requirements of Executive Order 13132
for the attached final rules in a
meaningful and timely manner.

L. Reducing Regulation and Controlling
Regulatory Costs

Executive Order 13771, entitled
“Reducing Regulation and Controlling
Regulatory Costs,” was issued on
January 30, 2017, and requires that the
costs associated with significant new
regulations “shall, to the extent
permitted by law, be offset by the
elimination of existing costs associated
with at least two prior regulations.” It
has been determined that the final rules
are an action that primarily results in
transfers and does not impose more than
de minimis costs as described above and
thus is not a regulatory or deregulatory
action for the purposes of Executive
Order 13771.

V. Statutory Authority

The Department of the Treasury
regulations are adopted pursuant to the
authority contained in sections 7805
and 9833 of the Code.

The Department of Labor regulations
are adopted pursuant to the authority
contained in 29 U.S.C. 1027, 1059, 1135,
1161-1168, 1169, 1181-1183, 1181 note,
1185, 1185a, 1185b, 1191, 1191a, 1191b,
and 1191c; section 101(g), Public Law
104-191, 110 Stat. 1936; section 401(b),
Public Law 105-200, 112 Stat. 645 (42
U.S.C. 651 note); section 512(d), Public
Law 110-343, 122 Stat. 3881; section
1001, 1201, and 1562(e), Public Law
111-148, 124 Stat. 119, as amended by
Public Law 111-152, 124 Stat. 1029;
Secretary of Labor’s Order 6—2009, 74
FR 21524 (May 7, 2009).

The Department of Health and Human
Services regulations are adopted
pursuant to the authority contained in
sections 2701 through 2763, 2791, and
2792 of the PHS Act (42 U.S.C. 300gg
through 300gg—63, 300gg—91, and
300gg—92), as amended.

List of Subjects
26 CFR Part 54

Excise taxes, Health care, Health
insurance, Pensions, Reporting and
recordkeeping requirements.
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29 CFR Part 2590

Employee benefit plans, Health care,
Health insurance, Penalties, Pensions,
Privacy, Reporting and recordkeeping
requirements.

45 CFR Part 147

Age discrimination, Citizenship and
naturalization, Civil rights, Health care,
Health insurance, Individuals with
disabilities, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sex discrimination.

Sunita Lough,

Deputy Commissioner for Services and
Enforcement, Internal Revenue Service.

Approved: December 7, 2020.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).

Dated: December 9, 2020.
Jeanne Klinefelter Wilson,
Acting Assistant Secretary, Employee Benefits
Security Administration, U.S. Department of
Labor.

Dated: November 30, 2020.
Seema Verma,
Administrator, Centers for Medicare &
Medicaid Services.

Dated: December 2, 2020.
Alex M. Azar II,

Secretary, Department of Health and Human
Services.

DEPARTMENT OF THE TREASURY
Internal Revenue Service
Amendments to the Regulations

Accordingly, the Internal Revenue
Service, Department of the Treasury,
amends 26 CFR part 54 as follows:

PART 54—PENSION EXCISE TAXES

m Paragraph 1. The authority citation
for part 54 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805, unless
otherwise noted.
* * * * *

m Par. 2. Section 54.9815-1251 is as
amended:

m a. By revising the first sentence of
paragraph (g)(1) introductory text;

m b. By revising paragraphs (g)(1)(iii),
(g)(1)(iv)(A) and (B), and (g)(1)(v);

m c. By redesignating paragraphs (g)(3)
and (4) as paragraphs (g)(4) and (5);

m d. By adding a new paragraph (g)(3);
m e. By revising newly redesignated
paragraphs (g)(4)(i) and (ii); and

m . In newly redesignated paragraph
Q)5):

m i. By revising Examples 3 and 4;

m ii. By redesignating Examples 5
through 9 as Examples 6 through 10;

m iii. By adding a new Example 5;
m iv. By revising newly redesignated
Examples 6 through 10; and
m v. By adding Example 11.

The revisions and additions read as
follows:

§54.9815-1251 Preservation of right to
maintain existing coverage.
* * * * *

]"k * %

(1) * * * Subject to paragraphs (g)(2)
and (3) of this section, the rules of this
paragraph (g)(1) describe situations in
which a group health plan or health
insurance coverage ceases to be a
grandfathered health plan. * * *

* * * * *

(iii) Increase in a fixed-amount cost-
sharing requirement other than a
copayment. Any increase in a fixed-
amount cost-sharing requirement other
than a copayment (for example,
deductible or out-of-pocket limit),
determined as of the effective date of the
increase, causes a group health plan or
health insurance coverage to cease to be
a grandfathered health plan, if the total
percentage increase in the cost-sharing
requirement measured from March 23,
2010 exceeds the maximum percentage
increase (as defined in paragraph
(g)(4)(ii) of this section).

(iv) * x %

(A) An amount equal to $5 increased
by medical inflation, as defined in
paragraph (g)(4)(i) of this section (that
is, $5 times medical inflation, plus $5);
or

(B) The maximum percentage increase
(as defined in paragraph (g)(4)(ii) of this
section), determined by expressing the
total increase in the copayment as a
percentage.

(v) Decrease in contribution rate by
employers and employee
organizations—(A) Contribution rate
based on cost of coverage. A group
health plan or group health insurance
coverage ceases to be a grandfathered
health plan if the employer or employee
organization decreases its contribution
rate based on cost of coverage (as
defined in paragraph (g)(4)(iii)(A) of this
section) towards the cost of any tier of
coverage for any class of similarly
situated individuals (as described in
§54.9802(d)) by more than 5 percentage
points below the contribution rate for
the coverage period that includes March
23, 2010.

(B) Contribution rate based on a
formula. A group health plan or group
health insurance coverage ceases to be
a grandfathered health plan if the
employer or employee organization
decreases its contribution rate based on
a formula (as defined in paragraph
(g)(4)(iii)(B) of this section) towards the

cost of any tier of coverage for any class
of similarly situated individuals (as
described in § 54.9802(d)) by more than
5 percent below the contribution rate for
the coverage period that includes March
23, 2010.

* * * * *

(3) Special rule for certain
grandfathered high deductible health
plans. With respect to a grandfathered
group health plan or group health
insurance coverage that is a high
deductible health plan within the
meaning of section 223(c)(2), increases
to fixed-amount cost-sharing
requirements made effective on or after
June 15, 2021 that otherwise would
cause a loss of grandfather status will
not cause the plan or coverage to
relinquish its grandfather status, but
only to the extent such increases are
necessary to maintain its status as a high
deductible health plan under section
223(c)(2)(A).

(4) * * %

(i) Medical inflation defined. For
purposes of this paragraph (g), the term
medical inflation means the increase
since March 2010 in the overall medical
care component of the Consumer Price
Index for All Urban Consumers (CPI-U)
(unadjusted) published by the
Department of Labor using the 1982—
1984 base of 100. For purposes of this
paragraph (g)(4)(i), the increase in the
overall medical care component is
computed by subtracting 387.142 (the
overall medical care component of the
CPI-U (unadjusted) published by the
Department of Labor for March 2010,
using the 1982-1984 base of 100) from
the index amount for any month in the
12 months before the new change is to
take effect and then dividing that
amount by 387.142.

(i) Maximum percentage increase
defined. For purposes of this paragraph
(g), the term maximum percentage
increase means:

(A) With respect to increases for a
group health plan and group health
insurance coverage made effective on or
after March 23, 2010, and before June
15, 2021, medical inflation (as defined
in paragraph (g)(4)(i) of this section),
expressed as a percentage, plus 15
percentage points; and

(B) With respect to increases for a
group health plan and group health
insurance coverage made effective on or
after June 15, 2021, the greater of:

(1) Medical inflation (as defined in
paragraph (g)(4)(i) of this section),
expressed as a percentage, plus 15
percentage points; or

(2) The portion of the premium
adjustment percentage, as defined in 45
CFR 156.130(e), that reflects the relative
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change between 2013 and the calendar
year prior to the effective date of the
increase (that is, the premium
adjustment percentage minus 1),
expressed as a percentage, plus 15

percentage points.
* * * * *

(5) * % %

Example 3. (i) Facts. On March 23,
2010, a grandfathered group health plan
has a copayment requirement of $30 per
office visit for specialists. The plan is
subsequently amended to increase the
copayment requirement to $40, effective
before June 15, 2021. Within the 12-
month period before the $40 copayment
takes effect, the greatest value of the
overall medical care component of the
CPI-U (unadjusted) is 475.

(ii) Conclusion. In this Example 3, the
increase in the copayment from $30 to
$40, expressed as a percentage, is
33.33% (40—30 =10; 10 + 30 = 0.3333;
0.3333 = 33.33%). Medical inflation (as
defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.2269
(475—387.142 = 87.858; 87.858 +
387.142 = 0.2269). The maximum
percentage increase permitted is 37.69%
(0.2269 = 22.69%; 22.69% + 15% =
37.69%). Because 33.33% does not
exceed 37.69%, the change in the
copayment requirement at that time
does not cause the plan to cease to be
a grandfathered health plan.

Example 4. (i) Facts. Same facts as
Example 3 of this paragraph (g)(5),
except the grandfathered group health
plan subsequently increases the $40
copayment requirement to $45 for a
later plan year, effective before June 15,
2021. Within the 12-month period
before the $45 copayment takes effect,
the greatest value of the overall medical
care component of the CPI-U
(unadjusted) is 485.

(ii) Conclusion. In this Example 4, the
increase in the copayment from $30 (the
copayment that was in effect on March
23, 2010) to $45, expressed as a
percentage, is 50% (45 —30 = 15; 15 +
30 =0.5; 0.5 = 50%). Medical inflation
(as defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.2527
(485—387.142 = 97.858; 97.858 +
387.142 = 0.2527). The increase that
would cause a plan to cease to be a
grandfathered health plan under
paragraph (g)(1)(iv) of this section is the
greater of the maximum percentage
increase of 40.27% (0.2527 = 25.27%;
25.27% + 15% = 40.27%), or $6.26 (5
x 0.2527 = $1.26; $1.26 + $5 = $6.26).
Because 50% exceeds 40.27% and $15
exceeds $6.26, the change in the
copayment requirement at that time
causes the plan to cease to be a
grandfathered health plan.

Example 5. (i) Facts. Same facts as
Example 4 of this paragraph (g)(5),
except the grandfathered group health
plan increases the copayment
requirement to $45, effective after June
15, 2021. The greatest value of the
overall medical care component of the
CPI-U (unadjusted) in the preceding 12-
month period is still 485. In the
calendar year that includes the effective
date of the increase, the applicable
portion of the premium adjustment
percentage is 36%.

(ii) Conclusion. In this Example 5, the
grandfathered health plan may increase
the copayment by the greater of:
Medical inflation, expressed as a
percentage, plus 15 percentage points;
or the applicable portion of the
premium adjustment percentage for the
calendar year that includes the effective
date of the increase, plus 15 percentage
points. The latter amount is greater
because it results in a 51% maximum
percentage increase (36% + 15% = 51%)
and, as demonstrated in Example 4 of
this paragraph (g)(5), determining the
maximum percentage increase using
medical inflation yields a result of
40.27%. The increase in the copayment,
expressed as a percentage, is 50%
(45—30=15;15+30=0.5; 0.5 = 50%).
Because the 50% increase in the
copayment is less than the 51%
maximum percentage increase, the
change in the copayment requirement at
that time does not cause the plan to
cease to be a grandfathered health plan.

Example 6. (i) Facts. On March 23,
2010, a grandfathered group health plan
has a copayment of $10 per office visit
for primary care providers. The plan is
subsequently amended to increase the
copayment requirement to $15, effective
before June 15, 2021. Within the 12-
month period before the $15 copayment
takes effect, the greatest value of the
overall medical care component of the
CPI-U (unadjusted) is 415.

(ii) Conclusion. In this Example 6, the
increase in the copayment, expressed as
a percentage, is 50% (15—-10=5; 5+ 10
=0.5; 0.5 = 50%). Medical inflation (as
defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.0720
(415.0—387.142 = 27.858; 27.858 +
387.142 = 0.0720). The increase that
would cause a group plan to cease to be
a grandfathered health plan under
paragraph (g)(1)(iv) of this section is the
greater of the maximum percentage
increase of 22.20% (0.0720 = 7.20%;
7.20% + 15% = 22.20%), or $5.36 ($5
% 0.0720 = $0.36; $0.36 + $5 = $5.36).
The $5 increase in copayment in this
Example 6 would not cause the plan to
cease to be a grandfathered health plan
pursuant to paragraph (g)(1)(iv) of this
section, which would permit an

increase in the copayment of up to
$5.36.

Example 7. (i) Facts. Same facts as
Example 6 of this paragraph (g)(5),
except on March 23, 2010, the
grandfathered health plan has no
copayment ($0) for office visits for
primary care providers. The plan is
subsequently, amended to increase the
copayment requirement to $5, effective
before June 15, 2021.

(ii) Conclusion. In this Example 7,
medical inflation (as defined in
paragraph (g)(4)(i) of this section) from
March 2010 is 0.0720 (415.0 —387.142 =
27.858; 27.858 + 387.142 = 0.0720). The
increase that would cause a plan to
cease to be a grandfathered health plan
under paragraph (g)(1)(iv)(A) of this
section is $5.36 ($5 x 0.0720 = $0.36;
$0.36 + $5 = $5.36). The $5 increase in
copayment in this Example 7 is less
than the amount calculated pursuant to
paragraph (g)(1)(iv)(A) of this section of
$5.36. Thus, the $5 increase in
copayment does not cause the plan to
cease to be a grandfathered health plan.

Example 8. (i) Facts. On March 23,
2010, a self-insured group health plan
provides two tiers of coverage—self-
only and family. The employer
contributes 80% of the total cost of
coverage for self-only and 60% of the
total cost of coverage for family.
Subsequently, the employer reduces the
contribution to 50% for family coverage,
but keeps the same contribution rate for
self-only coverage.

(ii) Conclusion. In this Example 8, the
decrease of 10 percentage points for
family coverage in the contribution rate
based on cost of coverage causes the
plan to cease to be a grandfathered
health plan. The fact that the
contribution rate for self-only coverage
remains the same does not change the
result.

Example 9. (i) Facts. On March 23,
2010, a self-insured grandfathered
health plan has a COBRA premium for
the 2010 plan year of $5,000 for self-
only coverage and $12,000 for family
coverage. The required employee
contribution for the coverage is $1,000
for self-only coverage and $4,000 for
family coverage. Thus, the contribution
rate based on cost of coverage for 2010
is 80% ((5,000—1,000)/5,000) for self-
only coverage and 67%
((12,000—4,000)/12,000) for family
coverage. For a subsequent plan year,
the COBRA premium is $6,000 for self-
only coverage and $15,000 for family
coverage. The employee contributions
for that plan year are $1,200 for self-
only coverage and $5,000 for family
coverage. Thus, the contribution rate
based on cost of coverage is 80%
((6,000-1,200)/6,000) for self-only
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coverage and 67% ((15,000—5,000)/
15,000) for family coverage.

(ii) Conclusion. In this Example 9,
because there is no change in the
contribution rate based on cost of
coverage, the plan retains its status as a
grandfathered health plan. The result
would be the same if all or part of the
employee contribution was made pre-
tax through a cafeteria plan under
section 125.

Example 10. (i) Facts. A group health
plan not maintained pursuant to a
collective bargaining agreement offers
three benefit packages on March 23,
2010. Option F is a self-insured option.
Options G and H are insured options.
Beginning July 1, 2013, the plan
increases coinsurance under Option H
from 10% to 15%.

(ii) Conclusion. In this Example 10,
the coverage under Option H is not
grandfathered health plan coverage as of
July 1, 2013, consistent with the rule in
paragraph (g)(1)(ii) of this section.
Whether the coverage under Options F
and G is grandfathered health plan
coverage is determined separately under
the rules of this paragraph (g).

Example 11. (i) Facts. A group health
plan that is a grandfathered health plan
and also a high deductible health plan
within the meaning of section 223(c)(2)
had a $2,400 deductible for family
coverage on March 23, 2010. The plan
is subsequently amended after June 15,
2021 to increase the deductible limit by
the amount that is necessary to comply
with the requirements for a plan to
qualify as a high deductible health plan
under section 223(c)(2)(A), but that
exceeds the maximum percentage
increase.

(ii) Conclusion. In this Example 11,
the increase in the deductible at that
time does not cause the plan to cease to
be a grandfathered health plan because
the increase was necessary for the plan
to continue to satisfy the definition of a
high deductible health plan under
section 223(c)(2)(A).

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

Accordingly, the Department of Labor
amends 29 CFR part 2590 as follows:

PART 2590—RULES AND
REGULATIONS FOR GROUP HEALTH
PLANS

m 3. The authority citation for part 2590
continues to read as follows:

AuthOI‘ity: 29 U.S.C. 1027, 1059, 1135,
1161-1168, 1169, 1181-1183, 1181 note,
1185, 1185a, 1185b, 1191, 1191a, 1191b, and
1191c; sec. 101(g), Pub. L. 104-191, 110 Stat.
1936; sec. 401(b), Pub. L. 105-200, 112 Stat.

645 (42 U.S.C. 651 note); sec. 512(d), Pub. L.
110-343, 122 Stat. 3881; sec. 1001, 1201, and
1562(e), Pub. L. 111-148, 124 Stat. 119, as
amended by Pub. L. 111-152, 124 Stat. 1029;
Division M, Pub. L. 113-235, 128 Stat. 2130;
Secretary of Labor’s Order 1-2011, 77 FR
1088 (Jan. 9, 2012).

m 4. Amend § 2590.715-1251:
W a. By revising the first sentence of
paragraph (g)(1) introductory text;
m b. By revising paragraphs (g)(1)(iii),
(g)(1)(iv)(A) and (B), and (g)(1)(v);
m c. By redesignating paragraphs (g)(3)
and (4) as paragraphs (g)(4) and (5);
m d. By adding a new paragraph (g)(3);
m e. By revising newly redesignated
paragraphs (g)(4)(i) and (ii); and
m f. In newly redesignated paragraph
©)(5):
m i. By revising Examples 3 and 4;
m ii. By redesignating Examples 5
through 9 as Examples 6 through 10;
m iii. By adding a new Example 5;
m iv. By revising newly redesignated
Examples 6 through 10; and
m v. By adding Example 11.

The revisions and additions read as
follows:

§2590.715-1251 Preservation of right to
maintain existing coverage.
* * * * *

* % %

(1) * * * Subject to paragraphs (g)(2)
and (3) of this section, the rules of this
paragraph (g)(1) describe situations in
which a group health plan or health
insurance coverage ceases to be a
grandfathered health plan. * * *

* * * * *

(iii) Increase in a fixed-amount cost-
sharing requirement other than a
copayment. Any increase in a fixed-
amount cost-sharing requirement other
than a copayment (for example,
deductible or out-of-pocket limit),
determined as of the effective date of the
increase, causes a group health plan or
health insurance coverage to cease to be
a grandfathered health plan, if the total
percentage increase in the cost-sharing
requirement measured from March 23,
2010 exceeds the maximum percentage
increase (as defined in paragraph
(g)(4)(ii) of this section).

(iv) * * =

(A) An amount equal to $5 increased
by medical inflation, as defined in
paragraph (g)(4)(i) of this section (that
is, $5 times medical inflation, plus $5);
or

(B) The maximum percentage increase
(as defined in paragraph (g)(4)(ii) of this
section), determined by expressing the
total increase in the copayment as a
percentage.

(v) Decrease in contribution rate by
employers and employee
organizations—(A) Contribution rate

based on cost of coverage. A group
health plan or group health insurance
coverage ceases to be a grandfathered
health plan if the employer or employee
organization decreases its contribution
rate based on cost of coverage (as
defined in paragraph (g)(4)(iii)(A) of this
section) towards the cost of any tier of
coverage for any class of similarly
situated individuals (as described in
§2590.702(d)) by more than 5
percentage points below the
contribution rate for the coverage period
that includes March 23, 2010.

(B) Contribution rate based on a
formula. A group health plan or group
health insurance coverage ceases to be
a grandfathered health plan if the
employer or employee organization
decreases its contribution rate based on
a formula (as defined in paragraph
(g)(4)(iii)(B) of this section) towards the
cost of any tier of coverage for any class
of similarly situated individuals (as
described in § 2590.702(d)) by more
than 5 percent below the contribution
rate for the coverage period that
includes March 23, 2010.

* * * * *

(3) Special rule for certain
grandfathered high deductible health
plans. With respect to a grandfathered
group health plan or group health
insurance coverage that is a high
deductible health plan within the
meaning of section 223(c)(2) of the
Internal Revenue Code, increases to
fixed-amount cost-sharing requirements
made effective on or after June 15, 2021
that otherwise would cause a loss of
grandfather status will not cause the
plan or coverage to relinquish its
grandfather status, but only to the extent
such increases are necessary to maintain
its status as a high deductible health
plan under section 223(c)(2)(A) of the
Internal Revenue Code.

(4) * *x %

(i) Medical inflation defined. For
purposes of this paragraph (g), the term
medical inflation means the increase
since March 2010 in the overall medical
care component of the Consumer Price
Index for All Urban Consumers (CPI-U)
(unadjusted) published by the
Department of Labor using the 1982—
1984 base of 100. For purposes of this
paragraph (g)(4)(i), the increase in the
overall medical care component is
computed by subtracting 387.142 (the
overall medical care component of the
CPI-U (unadjusted) published by the
Department of Labor for March 2010,
using the 1982—1984 base of 100) from
the index amount for any month in the
12 months before the new change is to
take effect and then dividing that
amount by 387.142.
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(ii) Maximum percentage increase
defined. For purposes of this paragraph
(g), the term maximum percentage
increase means:

(A) With respect to increases for a
group health plan and group health
insurance coverage made effective on or
after March 23, 2010, and before June
15, 2021, medical inflation (as defined
in paragraph (g)(4)(i) of this section),
expressed as a percentage, plus 15
percentage points; and

(B) With respect to increases for a
group health plan and group health
insurance coverage made effective on or
after June 15, 2021, the greater of:

(1) Medical inflation (as defined in
paragraph (g)(4)(i) of this section),
expressed as a percentage, plus 15
percentage points; or

(2) The portion of the premium
adjustment percentage, as defined in 45
CFR 156.130(e), that reflects the relative
change between 2013 and the calendar
year prior to the effective date of the
increase (that is, the premium
adjustment percentage minus 1),
expressed as a percentage, plus 15

percentage points.
* * * * *

(5) EE

Example 3. (i) Facts. On March 23,
2010, a grandfathered group health plan
has a copayment requirement of $30 per
office visit for specialists. The plan is
subsequently amended to increase the
copayment requirement to $40, effective
before June 15, 2021. Within the 12-
month period before the $40 copayment
takes effect, the greatest value of the
overall medical care component of the
CPI-U (unadjusted) is 475.

(ii) Conclusion. In this Example 3, the
increase in the copayment from $30 to
$40, expressed as a percentage, is
33.33% (40—30 = 10; 10 + 30 = 0.3333;
0.3333 = 33.33%). Medical inflation (as
defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.2269
(475—387.142 = 87.858; 87.858 +
387.142 = 0.2269). The maximum
percentage increase permitted is 37.69%
(0.2269 = 22.69%; 22.69% + 15% =
37.69%). Because 33.33% does not
exceed 37.69%, the change in the
copayment requirement at that time
does not cause the plan to cease to be
a grandfathered health plan.

Example 4. (i) Facts. Same facts as
Example 3 of this paragraph (g)(5),
except the grandfathered group health
plan subsequently increases the $40
copayment requirement to $45 for a
later plan year, effective before June 15,
2021. Within the 12-month period
before the $45 copayment takes effect,
the greatest value of the overall medical
care component of the CPI-U
(unadjusted) is 485.

(ii) Conclusion. In this Example 4, the
increase in the copayment from $30 (the
copayment that was in effect on March
23, 2010) to $45, expressed as a
percentage, is 50% (45 —30 = 15; 15 +
30 = 0.5; 0.5 = 50%). Medical inflation
(as defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.2527
(485—387.142 = 97.858; 97.858 +
387.142 = 0.2527). The increase that
would cause a plan to cease to be a
grandfathered health plan under
paragraph (g)(1)(iv) of this section is the
greater of the maximum percentage
increase of 40.27% (0.2527 = 25.27%;
25.27% + 15% = 40.27%), or $6.26 (5
%X 0.2527 = $1.26; $1.26 + $5 = $6.26).
Because 50% exceeds 40.27% and $15
exceeds $6.26, the change in the
copayment requirement at that time
causes the plan to cease to be a
grandfathered health plan.

Example 5. (i) Facts. Same facts as
Example 4 of this paragraph (g)(5),
except the grandfathered group health
plan increases the copayment
requirement to $45, effective after June
15, 2021. The greatest value of the
overall medical care component of the
CPI-U (unadjusted) in the preceding 12-
month period is still 485. In the
calendar year that includes the effective
date of the increase, the applicable
portion of the premium adjustment
percentage is 36%.

(ii) Conclusion. In this Example 5, the
grandfathered health plan may increase
the copayment by the greater of:
Medical inflation, expressed as a
percentage, plus 15 percentage points;
or the applicable portion of the
premium adjustment percentage for the
calendar year that includes the effective
date of the increase, plus 15 percentage
points. The latter amount is greater
because it results in a 51% maximum
percentage increase (36% + 15% = 51%)
and, as demonstrated in Example 4 of
this paragraph (g)(5), determining the
maximum percentage increase using
medical inflation yields a result of
40.27%. The increase in the copayment,
expressed as a percentage, is 50%
(45—-30=15; 15+ 30 = 0.5; 0.5 = 50%).
Because the 50% increase in the
copayment is less than the 51%
maximum percentage increase, the
change in the copayment requirement at
that time does not cause the plan to
cease to be a grandfathered health plan.

Example 6. (i) Facts. On March 23,
2010, a grandfathered group health plan
has a copayment of $10 per office visit
for primary care providers. The plan is
subsequently amended to increase the
copayment requirement to $15, effective
before June 15, 2021. Within the 12-
month period before the $15 copayment
takes effect, the greatest value of the

overall medical care component of the
CPI-U (unadjusted) is 415.

(ii) Conclusion. In this Example 6, the
increase in the copayment, expressed as
a percentage, is 50% (15—10 =5; 5+ 10
=0.5; 0.5 = 50%). Medical inflation (as
defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.0720
(415.0—387.142 = 27.858; 27.858 +
387.142 = 0.0720). The increase that
would cause a group plan to cease to be
a grandfathered health plan under
paragraph (g)(1)(iv) of this section is the
greater of the maximum percentage
increase of 22.20% (0.0720 = 7.20%;
7.20% + 15% = 22.20%), or $5.36 ($5
% 0.0720 = $0.36; $0.36 + $5 = $5.36).
The $5 increase in copayment in this
Example 6 would not cause the plan to
cease to be a grandfathered health plan
pursuant to paragraph (g)(1)(iv) of this
section, which would permit an
increase in the copayment of up to
$5.36.

Example 7. (i) Facts. Same facts as
Example 6 of this paragraph (g)(5),
except on March 23, 2010, the
grandfathered health plan has no
copayment ($0) for office visits for
primary care providers. The plan is
subsequently, amended to increase the
copayment requirement to $5, effective
before June 15, 2021.

(ii) Conclusion. In this Example 7,
medical inflation (as defined in
paragraph (g)(4)(i) of this section) from
March 2010 is 0.0720 (415.0 —387.142 =
27.858; 27.858 + 387.142 = 0.0720). The
increase that would cause a plan to
cease to be a grandfathered health plan
under paragraph (g)(1)(iv)(A) of this
section is $5.36 ($5 x 0.0720 = $0.36;
$0.36 + $5 = $5.36). The $5 increase in
copayment in this Example 7 is less
than the amount calculated pursuant to
paragraph (g)(1)(iv)(A) of this section of
$5.36. Thus, the $5 increase in
copayment does not cause the plan to
cease to be a grandfathered health plan.

Example 8. (i) Facts. On March 23,
2010, a self-insured group health plan
provides two tiers of coverage—self-
only and family. The employer
contributes 80% of the total cost of
coverage for self-only and 60% of the
total cost of coverage for family.
Subsequently, the employer reduces the
contribution to 50% for family coverage,
but keeps the same contribution rate for
self-only coverage.

(ii) Conclusion. In this Example 8, the
decrease of 10 percentage points for
family coverage in the contribution rate
based on cost of coverage causes the
plan to cease to be a grandfathered
health plan. The fact that the
contribution rate for self-only coverage
remains the same does not change the
result.



81120

Federal Register/Vol. 85, No. 241/ Tuesday, December 15, 2020/Rules and Regulations

Example 9. (i) Facts. On March 23,
2010, a self-insured grandfathered
health plan has a COBRA premium for
the 2010 plan year of $5,000 for self-
only coverage and $12,000 for family
coverage. The required employee
contribution for the coverage is $1,000
for self-only coverage and $4,000 for
family coverage. Thus, the contribution
rate based on cost of coverage for 2010
is 80% ((5,000 — 1,000)/5,000) for self-
only coverage and 67%
((12,000—-4,000)/12,000) for family
coverage. For a subsequent plan year,
the COBRA premium is $6,000 for self-
only coverage and $15,000 for family
coverage. The employee contributions
for that plan year are $1,200 for self-
only coverage and $5,000 for family
coverage. Thus, the contribution rate
based on cost of coverage is 80%
((6,000—1,200)/6,000) for self-only
coverage and 67% ((15,000 —5,000)/
15,000) for family coverage.

(ii) Conclusion. In this Example 9,
because there is no change in the
contribution rate based on cost of
coverage, the plan retains its status as a
grandfathered health plan. The result
would be the same if all or part of the
employee contribution was made pre-
tax through a cafeteria plan under
section 125 of the Internal Revenue
Code.

Example 10. (i) Facts. A group health
plan not maintained pursuant to a
collective bargaining agreement offers
three benefit packages on March 23,
2010. Option F is a self-insured option.
Options G and H are insured options.
Beginning July 1, 2013, the plan
increases coinsurance under Option H
from 10% to 15%.

(ii) Conclusion. In this Example 10,
the coverage under Option H is not
grandfathered health plan coverage as of
July 1, 2013, consistent with the rule in
paragraph (g)(1)(ii) of this section.
Whether the coverage under Options F
and G is grandfathered health plan
coverage is determined separately under
the rules of this paragraph (g).

Example 11. (i) Facts. A group health
plan that is a grandfathered health plan
and also a high deductible health plan
within the meaning of section 223(c)(2)
of the Internal Revenue Code had a
$2,400 deductible for family coverage
on March 23, 2010. The plan is
subsequently amended after June 15,
2021 to increase the deductible limit by
the amount that is necessary to comply
with the requirements for a plan to
qualify as a high deductible health plan
under section 223(c)(2)(A) of the
Internal Revenue Code, but that exceeds
the maximum percentage increase.

(ii) Conclusion. In this Example 11,
the increase in the deductible at that

time does not cause the plan to cease to
be a grandfathered health plan because
the increase was necessary for the plan
to continue to satisfy the definition of a
high deductible health plan under
section 223(c)(2)(A) of the Internal
Revenue Code.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

For the reasons stated in the
preamble, the Department of Health and
Human Services amends 45 CFR part
147 as set forth below:

PART 147—HEALTH INSURANCE
REFORM REQUIREMENTS FOR THE
GROUP AND INDIVIDUAL HEALTH
INSURANCE MARKETS

m 5. The authority citation for part 147
continues to read as follows:

Authority: 42 U.S.C. 300gg through 300gg—
63, 300gg—91, and 300gg—92, as amended,
and section 3203, Pub. L. 116136, 134 Stat.
281.

m 6. Section 147.140 is amended:
W a. By revising the first sentence of
paragraph (g)(1) introductory text;
m b. By revising paragraphs (g)(1)(iii),
(g)(1)(iv)(A) and (B), and (g)(1)(v);
m c. By redesignating paragraphs (g)(3)
and (4) as paragraphs (g)(4) and (5);
m d. By adding a new paragraph (g)(3);
m e. By revising newly redesignated
paragraphs (g)(4)(i) and (ii); and
m f. In newly redesignated paragraph
@)(5):
m i. By revising Examples 3 and 4;
m ii. By redesignating Examples 5
through 9 as Examples 6 through 10;
m iii. By adding a new Example 5;
m iv. By revising newly redesignated
Examples 6 through 10;
m v. By adding Example 11.

The revisions and additions read as
follows:

§147.140 Preservation of right to maintain
existing coverage.
* * * * *

E

(1) * * * Subject to paragraphs (g)(2)
and (3) of this section, the rules of this
paragraph (g)(1) describe situations in
which a group health plan or health
insurance coverage ceases to be a
grandfathered health plan. * * *

* * * * *

(iii) Increase in a fixed-amount cost-
sharing requirement other than a
copayment. Any increase in a fixed-
amount cost-sharing requirement other
than a copayment (for example,
deductible or out-of-pocket limit),
determined as of the effective date of the
increase, causes a group health plan or
health insurance coverage to cease to be
a grandfathered health plan, if the total

percentage increase in the cost-sharing
requirement measured from March 23,
2010 exceeds the maximum percentage
increase (as defined in paragraph
(g)(4)(ii) of this section).

(IV) * Kk %

(A) An amount equal to $5 increased
by medical inflation, as defined in
paragraph (g)(4)(i) of this section (that
is, $5 times medical inflation, plus $5);
or

(B) The maximum percentage increase
(as defined in paragraph (g)(4)(ii) of this
section), determined by expressing the
total increase in the copayment as a
percentage.

(v) Decrease in contribution rate by
employers and employee
organizations—(A) Contribution rate
based on cost of coverage. A group
health plan or group health insurance
coverage ceases to be a grandfathered
health plan if the employer or employee
organization decreases its contribution
rate based on cost of coverage (as
defined in paragraph (g)(4)(iii)(A) of this
section) towards the cost of any tier of
coverage for any class of similarly
situated individuals (as described in
§ 146.121(d) of this subchapter) by more
than 5 percentage points below the
contribution rate for the coverage period
that includes March 23, 2010.

(B) Contribution rate based on a
formula. A group health plan or group
health insurance coverage ceases to be
a grandfathered health plan if the
employer or employee organization
decreases its contribution rate based on
a formula (as defined in paragraph
(g)(4)(iii)(B) of this section) towards the
cost of any tier of coverage for any class
of similarly situated individuals (as
described in § 146.121(d) of this
subchapter) by more than 5 percent
below the contribution rate for the
coverage period that includes March 23,
2010.

* * * * *

(3) Special rule for certain
grandfathered high deductible health
plans. With respect to a grandfathered
group health plan or group health
insurance coverage that is a high
deductible health plan within the
meaning of section 223(c)(2) of the
Internal Revenue Code, increases to
fixed-amount cost-sharing requirements
made effective on or after June 15, 2021
that otherwise would cause a loss of
grandfather status will not cause the
plan or coverage to relinquish its
grandfather status, but only to the extent
such increases are necessary to maintain
its status as a high deductible health
plan under section 223(c)(2)(A) of the
Internal Revenue Code.

(4) * ok %
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(i) Medical inflation defined. For
purposes of this paragraph (g), the term
medical inflation means the increase
since March 2010 in the overall medical
care component of the Consumer Price
Index for All Urban Consumers (CPI-U)
(unadjusted) published by the
Department of Labor using the 1982—
1984 base of 100. For purposes of this
paragraph (g)(4)(i), the increase in the
overall medical care component is
computed by subtracting 387.142 (the
overall medical care component of the
CPI-U (unadjusted) published by the
Department of Labor for March 2010,
using the 1982—1984 base of 100) from
the index amount for any month in the
12 months before the new change is to
take effect and then dividing that
amount by 387.142.

(ii) Maximum percentage increase
defined. For purposes of this paragraph
(g), the term maximum percentage
increase means:

(A) With respect to increases for a
group health plan and group health
insurance coverage made effective on or
after March 23, 2010, and before June
15, 2021, medical inflation (as defined
in paragraph (g)(4)(i) of this section),
expressed as a percentage, plus 15
percentage points;

(B) With respect to increases for a
group health plan and group health
insurance coverage made effective on or
after June 15, 2021, the greater of:

(1) Medical inflation (as defined in
paragraph (g)(4)(i) of this section),
expressed as a percentage, plus 15
percentage points; or

(2) The portion of the premium
adjustment percentage, as defined in
§ 156.130(e) of this subchapter, that
reflects the relative change between
2013 and the calendar year prior to the
effective date of the increase (that is, the
premium adjustment percentage minus
1), expressed as a percentage, plus 15
percentage points; and

(C) With respect to increases for
individual health insurance coverage,
medical inflation (as defined in
paragraph (g)(4)(i) of this section),
expressed as a percentage, plus 15

percentage points.
* * * * *

(5) * % ok

Example 3. (i) Facts. On March 23,
2010, a grandfathered group health plan
has a copayment requirement of $30 per
office visit for specialists. The plan is
subsequently amended to increase the
copayment requirement to $40, effective
before June 15, 2021. Within the 12-
month period before the $40 copayment
takes effect, the greatest value of the
overall medical care component of the
CPI-U (unadjusted) is 475.

(ii) Conclusion. In this Example 3, the
increase in the copayment from $30 to
$40, expressed as a percentage, is
33.33% (40—30=10; 10 + 30 = 0.3333;
0.3333 = 33.33%). Medical inflation (as
defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.2269
(475—387.142 = 87.858; 87.858 +
387.142 = 0.2269). The maximum
percentage increase permitted is 37.69%
(0.2269 = 22.69%; 22.69% + 15% =
37.69%). Because 33.33% does not
exceed 37.69%, the change in the
copayment requirement at that time
does not cause the plan to cease to be
a grandfathered health plan.

Example 4. (i) Facts. Same facts as
Example 3 of this paragraph (g)(5),
except the grandfathered group health
plan subsequently increases the $40
copayment requirement to $45 for a
later plan year, effective before June 15,
2021. Within the 12-month period
before the $45 copayment takes effect,
the greatest value of the overall medical
care component of the CPI-U
(unadjusted) is 485.

(ii) Conclusion. In this Example 4, the
increase in the copayment from $30 (the
copayment that was in effect on March
23, 2010) to $45, expressed as a
percentage, is 50% (45 —30 = 15; 15 +
30 = 0.5; 0.5 = 50%). Medical inflation
(as defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.2527
(485—387.142 = 97.858; 97.858 +
387.142 = 0.2527). The increase that
would cause a plan to cease to be a
grandfathered health plan under
paragraph (g)(1)(iv) of this section is the
greater of the maximum percentage
increase of 40.27% (0.2527 = 25.27%;
25.27% + 15% = 40.27%), or $6.26 (5
%X 0.2527 = $1.26; $1.26 + $5 = $6.26).
Because 50% exceeds 40.27% and $15
exceeds $6.26, the change in the
copayment requirement at that time
causes the plan to cease to be a
grandfathered health plan.

Example 5. (i) Facts. Same facts as
Example 4 of this paragraph (g)(5),
except the grandfathered group health
plan increases the copayment
requirement to $45, effective after June
15, 2021. The greatest value of the
overall medical care component of the
CPI-U (unadjusted) in the preceding 12-
month period is still 485. In the
calendar year that includes the effective
date of the increase, the applicable
portion of the premium adjustment
percentage is 36%.

(ii) Conclusion. In this Example 5, the
grandfathered health plan may increase
the copayment by the greater of:
Medical inflation, expressed as a
percentage, plus 15 percentage points;
or the applicable portion of the
premium adjustment percentage for the

calendar year that includes the effective
date of the increase, plus 15 percentage
points. The latter amount is greater
because it results in a 51% maximum
percentage increase (36% + 15% = 51%)
and, as demonstrated in Example 4 of
this paragraph (g)(5), determining the
maximum percentage increase using
medical inflation yields a result of
40.27%. The increase in the copayment,
expressed as a percentage, is 50%
(45—30 =15; 15 + 30 = 0.5; 0.5 = 50%).
Because the 50% increase in the
copayment is less than the 51%
maximum percentage increase, the
change in the copayment requirement at
that time does not cause the plan to
cease to be a grandfathered health plan.

Example 6. (i) Facts. On March 23,
2010, a grandfathered group health plan
has a copayment of $10 per office visit
for primary care providers. The plan is
subsequently amended to increase the
copayment requirement to $15, effective
before June 15, 2021. Within the 12-
month period before the $15 copayment
takes effect, the greatest value of the
overall medical care component of the
CPI-U (unadjusted) is 415.

(ii) Conclusion. In this Example 6, the
increase in the copayment, expressed as
a percentage, is 50% (15—10=5;5 + 10
=0.5; 0.5 = 50%). Medical inflation (as
defined in paragraph (g)(4)(i) of this
section) from March 2010 is 0.0720
(415.0—387.142 = 27.858; 27.858 +
387.142 = 0.0720). The increase that
would cause a group plan to cease to be
a grandfathered health plan under
paragraph (g)(1)(iv) of this section is the
greater of the maximum percentage
increase of 22.20% (0.0720 = 7.20%;
7.20% + 15% = 22.20%), or $5.36 ($5
% 0.0720 = $0.36; $0.36 + $5 = $5.36).
The $5 increase in copayment in this
Example 6 would not cause the plan to
cease to be a grandfathered health plan
pursuant to paragraph (g)(1)(iv) of this
section, which would permit an
increase in the copayment of up to
$5.36.

Example 7. (i) Facts. Same facts as
Example 6 of this paragraph (g)(5),
except on March 23, 2010, the
grandfathered health plan has no
copayment ($0) for office visits for
primary care providers. The plan is
subsequently, amended to increase the
copayment requirement to $5, effective
before June 15, 2021.

(ii) Conclusion. In this Example 7,
medical inflation (as defined in
paragraph (g)(4)(i) of this section) from
March 2010 is 0.0720 (415.0 —387.142 =
27.858; 27.858 + 387.142 = 0.0720). The
increase that would cause a plan to
cease to be a grandfathered health plan
under paragraph (g)(1)(iv)(A) of this
section is $5.36 ($5 x 0.0720 = $0.36;
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$0.36 + $5 = $5.36). The $5 increase in
copayment in this Example 7 is less
than the amount calculated pursuant to
paragraph (g)(1)(iv)(A) of this section of
$5.36. Thus, the $5 increase in
copayment does not cause the plan to
cease to be a grandfathered health plan.

Example 8. (i) Facts. On March 23,
2010, a self-insured group health plan
provides two tiers of coverage—self-
only and family. The employer
contributes 80% of the total cost of
coverage for self-only and 60% of the
total cost of coverage for family.
Subsequently, the employer reduces the
contribution to 50% for family coverage,
but keeps the same contribution rate for
self-only coverage.

(ii) Conclusion. In this Example 8, the
decrease of 10 percentage points for
family coverage in the contribution rate
based on cost of coverage causes the
plan to cease to be a grandfathered
health plan. The fact that the
contribution rate for self-only coverage
remains the same does not change the
result.

Example 9. (i) Facts. On March 23,
2010, a self-insured grandfathered
health plan has a COBRA premium for
the 2010 plan year of $5,000 for self-
only coverage and $12,000 for family
coverage. The required employee
contribution for the coverage is $1,000
for self-only coverage and $4,000 for
family coverage. Thus, the contribution
rate based on cost of coverage for 2010
is 80% ((5,000 — 1,000)/5,000) for self-
only coverage and 67%

((12,000 —4,000)/12,000) for family
coverage. For a subsequent plan year,
the COBRA premium is $6,000 for self-
only coverage and $15,000 for family
coverage. The employee contributions
for that plan year are $1,200 for self-
only coverage and $5,000 for family
coverage. Thus, the contribution rate
based on cost of coverage is 80%
((6,000—1,200)/6,000) for self-only
coverage and 67% ((15,000 —5,000)/
15,000) for family coverage.

(ii) Conclusion. In this Example 9,
because there is no change in the
contribution rate based on cost of
coverage, the plan retains its status as a
grandfathered health plan. The result
would be the same if all or part of the
employee contribution was made pre-
tax through a cafeteria plan under
section 125 of the Internal Revenue
Code.

Example 10. (i) Facts. A group health
plan not maintained pursuant to a
collective bargaining agreement offers
three benefit packages on March 23,
2010. Option F is a self-insured option.
Options G and H are insured options.
Beginning July 1, 2013, the plan

increases coinsurance under Option H
from 10% to 15%.

(ii) Conclusion. In this Example 10,
the coverage under Option H is not
grandfathered health plan coverage as of
July 1, 2013, consistent with the rule in
paragraph (g)(1)(ii) of this section.
Whether the coverage under Options F
and G is grandfathered health plan
coverage is determined separately under
the rules of this paragraph (g).

Example 11. (i) Facts. A group health
plan that is a grandfathered health plan
and also a high deductible health plan
within the meaning of section 223(c)(2)
of the Internal Revenue Code had a
$2,400 deductible for family coverage
on March 23, 2010. The plan is
subsequently amended after June 15,
2021 to increase the deductible limit by
the amount that is necessary to comply
with the requirements for a plan to
qualify as a high deductible health plan
under section 223(c)(2)(A) of the
Internal Revenue Code, but that exceeds
the maximum percentage increase.

(ii) Conclusion. In this Example 11,
the increase in the deductible at that
time does not cause the plan to cease to
be a grandfathered health plan because
the increase was necessary for the plan
to continue to satisfy the definition of a
high deductible health plan under
section 223(c)(2)(A) of the Internal
Revenue Code.

[FR Doc. 2020-27498 Filed 12—11-20; 8:45 am]
BILLING CODE P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Interest Assumptions
for Valuing Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulation on Allocation of Assets in
Single-Employer Plans to prescribe
interest assumptions under the asset
allocation regulation for plans with
valuation dates in the first quarter of
2021. These interest assumptions are
used for valuing benefits under
terminating single-employer plans and
for other purposes.

DATES: Effective January 1, 2021.

FOR FURTHER INFORMATION CONTACT:
Gregory Katz (katz.gregory@pbgc.gov),
Attorney, Regulatory Affairs Division,
Pension Benefit Guaranty Corporation,
1200 K Street NW, Washington, DC

20005, 202—-229-3829. (TTY users may
call the Federal relay service toll free at
1-800-877-8339 and ask to be
connected to 202-229-3829.)
SUPPLEMENTARY INFORMATION: PBGC’s
regulation on Allocation of Assets in
Single-Employer Plans (29 CFR part
4044) prescribes actuarial
assumptions—including interest
assumptions—for valuing benefits under
terminating single-employer plans
covered by title IV of the Employee
Retirement Income Security Act of 1974
(ERISA). The interest assumptions in
the regulation are also published on
PBGC’s website (https://www.pbgc.gov).

PBGC uses the interest assumptions in
appendix B to part 4044 (“Interest Rates
Used to Value Benefits”’) to determine
the present value of annuities in an
involuntary or distress termination of a
single-employer plan under the asset
allocation regulation. The assumptions
are also used to determine the value of
multiemployer plan benefits and certain
assets when a plan terminates by mass
withdrawal in accordance with PBGC’s
regulation on Duties of Plan Sponsor
Following Mass Withdrawal (29 CFR
part 4281).

The first quarter 2021 interest
assumptions will be 1.69 percent for the
first 20 years following the valuation
date and 1.66 percent thereafter. In
comparison with the interest
assumptions in effect for the fourth
quarter of 2020, these interest
assumptions represent no change in the
select period (the period during which
the select rate (the initial rate) applies),
an increase of 0.07 percent in the select
rate, and an increase of 0.26 percent in
the ultimate rate (the final rate).

Need for Immediate Guidance

PBGC has determined that notice of,
and public comment on, this rule are
impracticable, unnecessary, and
contrary to the public interest. PBGC
routinely updates the interest
assumptions in appendix B of the asset
allocation regulation each quarter so
that they are available to value benefits.
Accordingly, PBGC finds that the public
interest is best served by issuing this
rule expeditiously, without an
opportunity for notice and comment,
and that good cause exists for making
the assumptions set forth in this
amendment effective less than 30 days
after publication to allow the use of the
proper assumptions to estimate the
value of plan benefits for plans with
valuation dates early in the first quarter
of 2021.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.
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Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4044

Employee benefit plans, Pension

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4044

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 2. In appendix B to part 4044, add an
entry for “January—March 2021” at the
end of the table to read as follows:

Appendix B to Part 4044—Interest
Rates Used to Value Benefits

insurance, Pensions. continues to read as follows: * * * * *
The values of i; are:
For valuation dates occurring in the month—
iy for t = it for t= iy for t =
January—March 2021 ... 0.0169 1-20 0.0166 >20 N/A N/A

Issued in Washington, DC, by:
Hilary Duke,

Assistant General Counsel for Regulatory
Affairs, Pension Benefit Guaranty
Corporation.

[FR Doc. 2020-27377 Filed 12—14-20; 8:45 am]
BILLING CODE 7709-02-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 2
[Docket No. PTO-T-2019-0027]
RIN 0651-AD42

Trademark Fee Adjustment

AGENCY: United States Patent and
Trademark Office, Department of
Commerce.

ACTION: Final rule; delay of effective
date.

SUMMARY: On November 17, 2020, the
United States Patent and Trademark
Office (USPTO) published in the
Federal Register a final rule on setting
and adjusting trademark fees that is
scheduled to go into effect on January 2,
2021. This final rule changes the
effective date of one fee paid by
international applicants under the
Madrid Protocol from January 2, 2021,
to February 18, 2021.

DATES: The effective date of 37 CFR
2.6(a)(1)(ii), amended at 85 FR 73197,
November 17, 2020, is delayed from
January 2, 2021, to February 18, 2021.
FOR FURTHER INFORMATION CONTACT:
Catherine Cain, Office of the Deputy
Commissioner for Trademark
Examination Policy, at 571-272-8946,
or by email at TMPolicy@uspto.gov.
SUPPLEMENTARY INFORMATION: The
USPTO published a final rule (85 FR
73197, Nov. 17, 2020) that set or
adjusted certain trademark fees, as

authorized by the Leahy-Smith America
Invents Act, as amended by the Study
of Underrepresented Classes Chasing
Engineering and Science Success Act of
2018. Those fee changes allow the
USPTO to continue to recover the
prospective aggregate costs of strategic
and operational trademark and
Trademark Trial and Appeal Board
goals (based on workload projections
included in the USPTO fiscal year 2021
Congressional Justification), including
associated administrative costs, and to
further USPTO strategic objectives by
better aligning fees with costs,
protecting the integrity of the trademark
register, improving the efficiency of
agency processes, and ensuring
financial sustainability to facilitate
effective trademark operations.

Among the changes in the November
17, 2020 final rule, the USPTO amended
the fee at 37 CFR 2.6(a)(1)(ii) addressing
applications under section 66(a) of the
Trademark Act, 15 U.S.C. 1141f. This
fee, paid by international applicants
designating the United States under the
World Intellectual Property
Organization’s (WIPO) Protocol Relating
to the Madrid Agreement Concerning
the International Registration of Marks
(Madrid Protocol), is set to increase
from $400 to $500.

This final rule delays the effective
date of the change to § 2.6(a)(1)(ii)
because the treaty requires three months
advance notice to WIPO, which then
alerts international applicants, before an
increase in the amount of the
international application/subsequent
designation fee can enter into force. On
November 18, 2020, the USPTO
provided WIPO with the required notice
of the change to § 2.6(a)(1)(ii). Thus, the
effective date of § 2.6(a)(1)(ii) is delayed
from January 2, 2021, to February 18,
2021, three months following the
notification.

Rulemaking Requirements

A. Administrative Procedure Act: This
final rule revises the effective date of
§ 2.6(a)(1)(ii). This action relates to the
setting or adjusting of trademark fees
and is a rule of agency practice and
procedure and/or an interpretive rule
pursuant to 5 U.S.C. 553(b)(A). See JEM
Broad. Co.v. F.C.C., 22 F.3d 32 (D.C.
Cir. 1994) (“[T]he ‘critical feature’ of the
procedural exception [in 5 U.S.C.
553(b)(A)] ‘is that it covers agency
actions that do not themselves alter the
rights or interests of parties, although
[they] may alter the manner in which
the parties present themselves or their
viewpoints to the agency.”” (quoting
Batterton v. Marshall, 648 F.2d 694, 707
(D.C. Cir. 1980))); see also Bachow
Commc’ns Inc. v. F.C.C., 237 F.3d 683,
690 (D.C. Cir. 2001) (rules governing an
application process are procedural
under the Administrative Procedure
Act); Inova Alexandria Hosp. v. Shalala,
244 F.3d 342, 350 (4th Cir. 2001) (rules
for handling appeals were procedural
where they did not change the
substantive standard for reviewing
claims). Accordingly, prior notice and
opportunity for public comment are not
required pursuant to 5 U.S.C. 553(b) or
(c) (or any other law). See Cooper Techs.
Co. v. Dudas, 536 F.3d 1330, 1336-37
(Fed. Cir. 2008) (stating that 5 U.S.C.
553, and thus 35 U.S.C. 2(b)(2)(B), do
not require notice and comment
rulemaking for “interpretative rules,
general statements of policy, or rules of
agency organization, procedure, or
practice” (quoting 5 U.S.C. 553(b)(A)).

Moreover, the Director of the USPTO,
pursuant to authority at 5 U.S.C.
553(b)(B) and (d)(1), finds good cause to
adopt the change in this final rule
without prior notice and an opportunity
for public comment or a 30-day delay in
effectiveness, as such procedures would
be impracticable and contrary to the
public interest. Immediate
implementation of the change to the
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effective date of § 2.6(a)(1)(ii) is in the
public interest because it will allow the
USPTO to meet its obligation under the
Madrid Protocol to provide three
months advance notice to WIPO and to
international applicants of any changes
to international application/subsequent
designation fees. A delay of this final
rule to provide prior notice and
comment procedures and a delay in
effectiveness are impracticable because
they would allow the change to

§ 2.6(a)(1)(ii) to go into effect before the
agency has provided WIPO with the
required three-month advance notice,
thereby defeating the purpose of this
rulemaking. Therefore, the Director
finds there is good cause to waive notice
and comment procedures and the 30-
day delay in effectiveness for this rule.

B. Regulatory Flexibility Act: As prior
notice and an opportunity for public
comment are not required pursuant to 5
U.S.C. 553 (or any other law), neither a
Regulatory Flexibility Act analysis nor a
certification under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) is
required and none have been prepared.
See 5 U.S.C. 605(b).

C. Executive Order 12866 (Regulatory
Planning and Review): This rulemaking
has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

D. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs): This rule is not an Executive
Order 13771 regulatory action because
this rule is not significant under
Executive Order 12866 (Jan. 30, 2017).

Andrei Iancu,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2020-27564 Filed 12—-14-20; 8:45 am]
BILLING CODE 3510-16-P

POSTAL REGULATORY COMMISSION

39 CFR Parts 3030, 3040, 3045, 3050,
and 3055

[Docket No. RM2017-3; Order No. 5763]
System for Regulating Market
Dominant Rates and Classifications

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adopting
final rules modifying the system for
regulating rates and classifications for
Market Dominant products. The revised
rules incorporate feedback from
comments received from the
Commission’s prior proposed
rulemaking. The rules as adopted are

intended to enable the Market Dominant
rate making system to achieve certain
statutory objectives.

DATES: Effective: January 14, 2021.
ADDRESSES: For additional information,
Order No. 5763 can be accessed
electronically through the Commission’s
website at https://www.prc.gov.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:

Table of Contents

L. Relevant Statutory Requirements
II. Background
III. Basis and Purpose of Final Rules

I. Relevant Statutory Requirements

The Postal Accountability and
Enhancement Act (PAEA),! directed the
Commission to promulgate rules
establishing a ratemaking system for
Market Dominant products within 18
months after the law’s enactment, which
the Commission did in 2007. See 39
U.S.C. 3622(a); Docket No. RM2007-1.
Section 3622(d)(3) of title 39 of the
United States Code requires the
Commission to review the ratemaking
system 10 years after the PAEA’s
enactment to determine if the system
has achieved the 9 statutory objectives
as specified by the PAEA, taking into
account the 14 statutory factors. 39
U.S.C. 3622(b), (c), and (d)(3). After
making its determination that the
ratemaking system did not achieve the
statutory objectives, taking into account
the statutory factors, the Commission
began a public rulemaking process to
make modifications to the ratemaking
system for Market Dominant products as
necessary to achieve the objectives
pursuant to 39 U.S.C. 3622(d)(3).

II. Background

Pursuant to section 3622(d)(3), the
Commission initiated Docket No.
RM2017-3 for the purpose of
conducting its 10-year review of the
Market Dominant ratemaking system. In
Order No. 4257,2 the Commission found
that in the decade following the PAEA’s
enactment, the ratemaking system had
not achieved the statutory objectives,
taking into account the statutory factors.
Order No. 4257 at 275. On the same day
that it released its findings, the
Commission issued a notice of proposed
rulemaking (NPR), setting forth a
number of proposed regulatory
modifications intended to enable the
ratemaking system to achieve the

1Public Law 109-435, 120 Stat. 3198 (2006).

2Q0rder on the Findings and Determination of the
39 U.S.C. 3622 Review, December 1, 2017 (Order
No. 4257).

statutory objectives and seeking public
input.? In response to comments
received, the Commission issued a
revised notice of proposed rulemaking
(Revised NPR) again seeking public
comment on the Commission’s revised
proposals.¢ The Commission’s further
modifications and responses to public
comments received from the Revised
NPR are addressed in its final rules.

III. Basis and Purpose of Final Rules

Order No. 4257 concluded that while
the ratemaking system had fulfilled
some of the PAEA’s goals, the overall
system had not achieved the statutory
objectives, taking into account the
statutory factors. Order No. 4257 at
3—4. For ease of organization, the
Commission’s analysis grouped the
PAEA’s nine statutory objectives into
three principal areas: (1) The structure
of the ratemaking system; (2) the
financial health of the Postal Service;
and (3) service.

For the first principal area, the
Commission found that the ratemaking
system had resulted in predictable and
stable rates, in terms of timing and
magnitude (Objective 2); that it had
reduced administrative burden and
increased transparency (Objective 6);
that it had provided the Postal Service
with pricing flexibility (Objective 4);
and that it had, on balance, maintained
just prices (Objective 8). Id. at 142—145.
However, the Commission found that
the ratemaking system had not
increased pricing efficiency (Objective
1). Id. at 146. For the second principal
area—the financial health of the Postal
Service—the Commission found that
while the ratemaking system had been
sufficient to provide for mail security
and terrorism deterrence (Objective 7);
had provided a sufficient mechanism to
allocate institutional costs between
Market Dominant products and
Competitive products (Objective 9); and
had generally enabled the Postal Service
to achieve short-term financial stability,
medium- and long-term financial
stability had not been achieved
(Objective 5). Id. at 247-249. The
Commission also found that cost
reductions and operational efficiency
improvements were not sufficient to
achieve overall financial stability and
therefore not maximized (Objective 1).
Id. at 184-194, 221-226. Likewise due
to loss-making products and classes, the
Commission found the system did not

3Notice of Proposed Rulemaking for the System
for Regulating Rates and Classes for Market
Dominant Products, December 1, 2017 (Order No.
4258), 82 FR 58280 (December 11, 2017).

4Revised Notice of Proposed Rulemaking,
December 5, 2019 (Order No. 5337), 84 FR 67685
(December 11, 2019).
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have an adequate mechanism to
maintain reasonable rates (Objective 8).
Id. at 226-236.

Finally, for the third principal area—
service (Objective 3)—the Commission
found that service standards declined
during the PAEA era because the Postal
Service had reduced the high-quality
service standards that were initially
promulgated in 2007. Id. at 273.

In light of the deficiencies described
above and in response to the comments
received from the NPR and Revised
NPR, Order No. 5763 sets forth
regulatory changes targeted to address
the identified areas where the
ratemaking system failed to achieve the
objectives set forth in section 3622(b).

To address obstacles to the Postal
Service’s ability to maintain financial
health and target primary drivers of net
losses, the Commission implements two
mechanisms designed to provide
additional revenue for costs outside the
Postal Service’s control. The first
mechanism, designed to address
consequences of mail density declines,
modifies the price cap to provide
additional rate adjustment authority
equal to the density-driven portion of
increases in average cost-per-piece, as
calculated under the Commission’s
formula. Order No. 5337 at 70-71. The
second mechanism, designed to address
the Postal Service’s retirement
amortization payments, modifies the
price cap to provide additional Market
Dominant rate adjustment authority
equal to the percentage by which total
revenue ® would need to increase to
provide sufficient revenue for the Postal
Service to meet its required retirement
obligation payments, as calculated
under the Commission’s formula. Id. at
96-97.

In the Revised NPR, the Commission
proposed to provide an additional 1
percentage point of performance-based
rate authority per mail class annually
contingent on Postal Service
achievement of distinct performance-
based requirements for operational
efficiency and service standard quality.
Id. at 14. In the final rules, the
Commission has elected to withdraw
that proposed authority in response to
commenter concerns. The Commission
will open a separate rulemaking to
further study potential modifications to
the ratemaking system that link
financial incentives and/or

5 The retirement-based rate authority is not
intended to provide full compensation. Instead, the
formula calculates the revenue increase that would
be required from all products (both Market
Dominant and Competitive) and authorizes only the
Market Dominant portion in this authority. The
Postal Service, at its discretion, may implement an
equivalent rate increase on Competitive products.

consequences to efficiency gains, cost
reductions, and the maintenance of
service standards. Order No. 5763 at 21.
For the purposes of transparency, the
Commission adopts the following
reporting requirements: The Postal
Service, when it files its Annual
Compliance Report (ACR), must provide
the input data and calculations used to
produce the annual total factor
productivity estimates, and provide a
description of and reason for any
changes to the service standards
(including relevant business rules), or
certify that no changes have occurred.
Id.

The Commission also adopts rules
relating to non-compensatory classes
and products to address the system’s
failure to maintain reasonable rates and
promote pricing efficiency.6 For non-
compensatory classes of mail, the
Commission provides an additional rate
authority of 2 percentage points per
class and per fiscal year the Postal
Service may use, with an aim to narrow
the cost coverage gap of those classes
over time. Id. at 159. For non-
compensatory products, the Postal
Service is restricted from reducing rates
for those products and will be required
to enact minimum product-level price
increases for each non-compensatory
product. Id. at 182. These restrictions
are designed to stop the trend of
declining cost coverage for these
products and move cost coverage
toward 100 percent. Id. at 186.

Also to improve pricing efficiency,
the Commission adopts rules intended
to phase out two practices impeding
pricing efficiency: Workshare discounts
that are either set substantially below
avoided costs or substantially above
avoided costs. Id. at 197. With its “do
no harm principle,” the Postal Service
is restricted from changing workshare
discounts set equal to avoided costs,
from reducing workshare discounts set
below avoided costs, and from
increasing workshare discounts set
above avoided costs. Id. at 19. A low
workshare discount or an excessive
workshare discount would be permitted
if it were new, if it would represent an
improvement of 20 percent over the
existing workshare discount
passthrough, or if it were set in
accordance with a prior Commission
order (via the proposed waiver process).
Id. at 199. A low workshare discount
would also be permitted if the proposed
workshare discount would produce a
passthrough of at least 85 percent. Id.

6 Non-compensatory classes are those classes
whose attributable cost exceeds revenue; likewise
non-compensatory products are those products
whose attributable cost exceeds revenue.

Additionally, an excessive workshare
discount would be permitted if it would
be provided in connection with a
subclass of mail (product), consisting
exclusively of mail matter of
educational, cultural, scientific, or
informational (ECSI) value (39 U.S.C.
3622(e)(2)(C)) and accompanied by
certain information to ensure
transparency. Id.

The final rules also include new
annual reporting requirements intended
to facilitate the tracking of costs and
monitoring of the Postal Service’s efforts
to reduce costs. Id. at 228. The final
rules require the Postal Service to
provide information consisting of three
separate components: (1) A consolidated
cost analysis; (2) detailed information
regarding planned and active large-scale
cost-reduction initiatives; and (3)
summary information pertaining to
approved Decision Analysis Reports,
which are internal Postal Service
documents used to justify and obtain
approval for certain proposed capital
spending projects. Id.

The Commission also modifies the
schedule for regular and predictable rate
adjustments by requiring the Postal
Service to update it annually and
provide certain information designed to
increase transparency for mailers with
regard to the Postal Service’s planned
price changes. Id. at 242. It will also
extend the minimum notice period
between the date the Postal Service filed
a notice of proposed rate adjustment
and the date the proposed rates could go
into effect from 45 days to 90 days. Id.
at 243. The final rules discontinue the
practice that the Commission addresses
the objectives and factors of 39 U.S.C.
3622(b) and (c) in individual rate
adjustment proceedings. Id. at 243—244.

Finally, the rules provide for a 5-year
review period for a holistic review of
the effects of the Commission’s rule
changes. Id. at 266. The Commission
retains flexibility to adjust certain
components of the system sooner than
that if serious ill effects are evident. Id.

List of Subjects

39 CFR Part 3030
Administrative practice and
procedure, Fees, Postal Service.

39 CFR Part 3040

Administrative practice and
procedure, Foreign relations, Postal
Service.

39 CFR Part 3045

Administrative practice and
procedure, Postal Service.
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39 CFR Part 3050

Administrative practice and
procedure, Postal Service, Reporting
and recordkeeping requirements.

39 CFR Part 3055

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

By the Commission.
Erica A. Barker,
Secretary.

For the reasons discussed in the
preamble, the Commission amends
chapter III of title 39 of the Code of
Federal Regulations as follows:

m 1. Revise part 3030 to read as follows:

PART 3030—REGULATION OF RATES
FOR MARKET DOMINANT PRODUCTS

Subpart A—General Provisions

Sec.

3030.100 Applicability.

3030.101 Definitions.

3030.102 Schedule for regular and
predictable rate adjustments.

Subpart B—Rate Adjustments

3030.120 General.

3030.121 Postal Service rate adjustment
filing.

3030.122 Contents of a rate adjustment
filing.

3030.123 Supporting technical
documentation.

3030.124 Docket and notice.

3030.125 Opportunity for comments.

3030.126 Proceedings.

3030.127 Maximum rate adjustment
authority.

3030.128 Calculation of percentage change
in rates.

3030.129 Exceptions for de minimis rate
increases.

Subpart C—Consumer Price Index Rate
Authority

3030.140 Applicability.

3030.141 CPI-U data source.

3030.142 CPI-U rate authority when rate
adjustment filings are 12 or more months
apart.

3030.143 CPI-U rate authority when rate
adjustment filings are less than 12
months apart.

Subpart D—Density Rate Authority

3030.160 Applicability.

3030.161 Density calculation data sources.

3030.162 Calculation of density rate
authority.

Subpart E—Retirement Obligation Rate
Authority

3030.180 Definitions.

3030.181 Applicability.

3030.182 Retirement obligation data
sources.

3030.183 Calculation of retirement
obligation rate authority.

3030.184 Required minimum remittances.

3030.185 Forfeiture.

Subpart F—[Reserved]

Subpart G—Non-Compensatory Classes or
Products

3030.220 Applicability.

3030.221 Individual product requirement.

3030.222 Class requirement and additional
class rate authority.

Subpart H—Accumulation of Unused and
Disbursement of Banked Rate Adjustment
Authority

3030.240 General.

3030.241 Schedule of banked rate
adjustment authority.

3030.242 Calculation of unused rate
adjustment authority for rate adjustments
that involve a rate increase which are
filed 12 months apart or less.

3030.243 Calculation of unused rate
adjustment authority for rate adjustments
that involve a rate increase which are
filed more than 12 months apart.

3030.244 Calculation of unused rate
adjustment authority for rate adjustments
that only include rate decreases.

3030.245 Application of banked rate
authority.

Subpart |I—Rate Adjustments Due to
Extraordinary and Exceptional
Circumstances

3030.260
3030.261
filing.
3030.262
3030.263
3030.264

General.
Contents of a rate adjustment

Supplemental information.

Docket and notice.

Public hearing.

3030.265 Opportunity for comments.

3030.266 Deadline for Commission
decision.

3030.267 Treatment of banked rate
adjustment authority.

Subpart J—Workshare Discounts

3030.280 Applicability.

3030.281 Calculation of passthroughs for
workshare discounts.

3030.282 Increased pricing efficiency.

3030.283 Limitations on excessive
discounts.

3030.284 Limitations on discounts below
avoided cost.

3030.285 Proposal to adjust a rate
associated with a workshare discount.

3030.286 Application for waiver.

Authority: 39 U.S.C. 503; 3622.

Subpart A—General Provisions

§3030.100 Applicability.
(a) The rules in this part implement
provisions in 39 U.S.C. chapter 36,
subchapter I, establishing the modern
system of ratemaking for regulating rates
and classes for market dominant
products. The rules in this part are
applicable whenever the Postal Service
proposes to adjust a rate of general
applicability for any market dominant
product, which includes the addition of
a new rate, the removal of an existing
rate, or a change to an existing rate.
Current rates may be found in the Mail
Classification Schedule appearing on

the Commission’s website at
WWW.prc.gov.

(b) Rates may be adjusted either
subject to the rules appearing in subpart
B of this part, which includes a
limitation on rate increases, or subject to
the rules appearing in subpart I of this
part, which does not include a
limitation on rate increases but requires
either extraordinary or exceptional
circumstances. The rules applicable to
the calculation of the limitations on rate
increases appear in subparts C through
H of this part. The rules for workshare
discounts, which are applicable
whenever market dominant rates are
adjusted, appear in subpart J of this part.

§3030.101 Definitions.

(a) The definitions in paragraphs (b)
through (1) of this section apply to this

art.

(b) Annual limitation means the
annual limitation on the percentage
change in rates equal to the change in
the Consumer Price Index for all Urban
Consumers (CPI-U) unadjusted for
seasonal variation over the most
recently available 12-month period
preceding the date the Postal Service
files a request to review its notice of rate
adjustment, as determined by the
Commission.

(c) Banked rate authority means
unused rate adjustment authority
accumulated for future use pursuant to
the rules in this part.

(d) A class of mail means the First-
Class Mail, USPS Marketing Mail,
Periodicals, Package Services, or Special
Services groupings of market dominant
Postal Service products or services.
Generally, the regulations in this part
are applicable to individual classes of
mail.

(e) Density rate authority means rate
authority that is available to all classes
to address the effects of decreases in
density of mail.

(f) Maximum rate adjustment
authority means the maximum
percentage change in rates available to
a class for any planned increase in rates.
It is the sum of: The consumer price
index rate authority, and any available
density rate authority, retirement
obligation rate authority, banked rate
authority, and rate authority applicable
to non-compensatory classes.

(g) Rate authority applicable to non-
compensatory classes means rate
authority available to classes where
revenue for each product within the
class was insufficient to cover that
product’s attributable costs as
determined by the Commission.

(h) Rate cell means each and every
separate rate identified as a rate of
general applicability.
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(i) Rate incentive means a discount
that is not a workshare discount and
that is designed to increase or retain
volume, improve the value of mail for
mailers, or improve the operations of
the Postal Service.

(j) Rate of general applicability means
a rate applicable to all mail meeting
standards established by the Mail
Classification Schedule, the Domestic
Mail Manual, and the International Mail
Manual. A rate is not a rate of general
applicability if eligibility for the rate is
dependent on factors other than the
characteristics of the mail to which the
rate applies, including the volume of
mail sent by a mailer in a past year or
years. A rate is not a rate of general
applicability if it benefits a single
mailer. A rate that is only available
upon the written agreement of both the
Postal Service and a mailer, a group of
mailers, or a foreign postal operator is
not a rate of general applicability.

(k) Retirement obligation rate
authority means rate authority that is
available to all classes to provide
revenue for remittance towards the
statutorily mandated amortization
payments for unfunded liabilities.

(1) A seasonal or temporary rate is a
rate that is in effect for a limited and
defined period of time.

§3030.102 Schedule for regular and
predictable rate adjustments.

(a) The Postal Service shall develop a
Schedule for Regular and Predictable
Rate Adjustments applicable to rate
adjustments subject to this part. The
Schedule for Regular and Predictable
Rate Adjustments shall:

(1) Schedule rate adjustments at
specific regular intervals of time;

(2) Provide estimated filing and
implementation dates (month and year)
for future rate adjustments for each class
of mail expected over a minimum of the
next 3 years; and

(3) Provide an explanation that will
allow mailers to predict with reasonable
accuracy, by class, the amounts of future
scheduled rate adjustments.

(b) The Postal Service shall file a
current Schedule for Regular and
Predictable Rate Adjustments annually
with the Commission at the time of
filing the Postal Service’s section 3652
report (see § 3050.1(g) of this chapter).
The Commission shall post the current
schedule on the Commission’s website
at www.prc.gov.

(c) Whenever the Postal Service
deems it appropriate to change the
Schedule for Regular and Predictable
Rate Adjustments, it shall file a revised
schedule.

(d) The Postal Service may vary the
magnitude of rate adjustments from

those estimated by the Schedule for
Regular and Predictable Rate
Adjustments. In such case, the Postal
Service shall provide an explanation for
such variation with its rate adjustment
filing.

Subpart B—Rate Adjustments

§3030.120 General.

This subpart describes the process for
the periodic adjustment of rates subject
to the percentage limitations specified
in § 3030.127 that are applicable to each
class of mail.

§3030.121
filing.

Postal Service rate adjustment

(a) In every instance in which the
Postal Service determines to exercise its
statutory authority to adjust rates for a
class of mail, the Postal Service shall
comply with the requirements specified
in paragraphs (b) through (d) of this
section.

(b) The Postal Service shall take into
consideration how the planned rate
adjustments are in accordance with the
provisions of 39 U.S.C. chapter 36.

(c) The Postal Service shall provide
public notice of its planned rate
adjustments in a manner reasonably
designed to inform the mailing
community and the general public that
it intends to adjust rates no later than 90
days prior to the planned
implementation date of the rate
adjustments.

(d) The Postal Service shall file a
request to review its notice of rate
adjustment with the Commission no
later than 90 days prior to the planned
implementation date of the rate
adjustment.

§3030.122 Contents of a rate adjustment
filing.

(a) A rate adjustment filing under
§3030.121 shall include the items
specified in paragraphs (b) through (j) of
this section.

(b) A representation or evidence that
public notice of the planned changes
has been issued or will be issued at least
90 days before the effective date(s) for
the planned rate adjustments.

(c) The intended effective date(s) of
the planned rate adjustments.

(d) A schedule of the planned rate
adjustments, including a schedule
identifying every change to the Mail
Classification Schedule that will be
necessary to implement the planned rate
adjustments.

(e) The identity of a responsible Postal
Service official who will be available to
provide prompt responses to requests
for clarification from the Commission.

(f) The supporting technical
documentation as described in
§3030.123.

(g) A demonstration that the planned
rate adjustments are consistent with 39
U.S.C. 3626, 3627, and 3629.

(h) A certification that all cost,
avoided cost, volume, and revenue
figures submitted with the rate
adjustment filing are developed from
the most recent applicable Commission
accepted analytical principles.

(i) For a rate adjustment that only
includes a decrease in rates, a statement
of whether the Postal Service elects to
generate unused rate adjustment
authority.

(j) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely
determination of whether the planned
rate adjustments are consistent with
applicable statutory policies.

§3030.123 Supporting technical
documentation.

(a) Supporting technical
documentation shall include the items
specified in paragraphs (b) through (k)
of this section, as applicable to the
specific rate adjustment filing. This
information must be supported by
workpapers in which all calculations
are shown and all relevant values (e.g.,
rates, CPI-U values, billing
determinants) are identified with
citations to original sources. The
information must be submitted in
machine-readable, electronic format.
Spreadsheet cells must be linked to
underlying data sources or calculations
(not hard-coded), as appropriate.

(b) The maximum rate adjustment
authority, by class, as summarized by
§3030.127 and calculated separately for
each of subparts C through H of this
part, as appropriate.

(c) A schedule showing the banked
rate adjustment authority available, by
class, and the available amount for each
of the preceding 5 years calculated as
required by subpart H of this part.

(d) The calculation of the percentage
change in rates, by class, calculated as
required by § 3030.128.

(e) The planned usage of rate
adjustment authority, by class, and
calculated separately for each of
subparts C through H of this part, as
appropriate.

(f) The amount of new unused rate
adjustment authority, by class, if any,
that will be generated by the rate
adjustment calculated as required by
subpart H of this part, as applicable.

(g) A schedule of the workshare
discounts included with the planned
rate adjustments, and a companion
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schedule listing the avoided costs that
underlie each such discount.

(h) Whenever the Postal Service
establishes a new workshare discount
rate, it must include with its filing:

(1) A statement explaining its reasons
for establishing the workshare discount;
(2) All data, economic analyses, and
other information relied on to justify the

workshare discount; and

(3) A certification based on
comprehensive, competent analyses that
the discount will not adversely affect
either the rates or the service levels of
users of postal services who do not take
advantage of the workshare discount.

(i) Whenever the Postal Service
establishes a new discount or surcharge
rate it does not view as creating a
workshare discount, it must include
with its filing:

(1) An explanation of the basis for its
view that the discount or surcharge rate
is not a workshare discount; and

(2) A certification that the Postal
Service applied accepted analytical
principles to the discount or surcharge
rate.

(j) Whenever the Postal Service
includes a rate incentive with its
planned rate adjustment, it must
include with its filing:

(1) Whether the rate incentive is being
treated under § 3030.128(f)(2) or under
§3030.128(f)(1) and (g);

(2) If the Postal Service seeks to
include the rate incentive in the
calculation of the percentage change in
rates under § 3030.128(f)(2), whether the
rate incentive is available to all mailers
equally on the same terms and
conditions; and

(3) If the Postal Service seeks to
include the rate incentive in the
calculation of the percentage change in
rates under § 3030.128(f)(2), sufficient
information to demonstrate that the rate
incentive is a rate of general
applicability, which at a minimum
includes: The terms and conditions of
the rate incentive; the factors that
determine eligibility for the rate
incentive; a statement that affirms that
the rate incentive will not benefit a
single mailer; and a statement that
affirms that the rate incentive is not
only available upon the written
agreement of both the Postal Service and
a mailer, or group of mailers, or a
foreign postal operator.

(k) For each class or product where
the attributable cost for that class or
product exceeded the revenue from that
class or product as determined by the
Commission, a demonstration that the
planned rate adjustments comply with
the requirements in subpart G of this
part.

§3030.124 Docket and notice.

(a) The Commission will establish a
docket for each rate adjustment filed by
the Postal Service under §3030.121,
promptly publish notice of the filing in
the Federal Register, and post the filing
on its website. The notice shall include
the items specified in paragraphs (b)
through (g) of this section.

(b) The general nature of the
proceeding.

(c) A reference to legal authority
under which the proceeding is to be
conducted.

(d) A concise description of the
planned changes in rates, fees, and the
Mail Classification Schedule.

(e) The identification of an officer of
the Commission to represent the
interests of the general public in the
docket.

(f) A period of 30 days from the date
of the filing for public comment.

(g) Such other information as the
Commission deems appropriate.

§3030.125 Opportunity for comments.

Public comments should focus on
whether planned rate adjustments
comport with applicable statutory and
regulatory requirements.

§3030.126 Proceedings.

(a) If the Commission determines that
the rate adjustment filing does not
substantially comply with the
requirements of §§3030.122 and
3030.123, the Commission may:

(1) Inform the Postal Service of the
deficiencies and provide an opportunity
for the Postal Service to take corrective
action;

(2) Toll or otherwise modify the
procedural schedule until such time the
Postal Service takes corrective action;

(3) Dismiss the rate adjustment filing
without prejudice; or

(4) Take other action as deemed
appropriate by the Commission.

(b) Within 21 days of the conclusion
of the public comment period the
Commission will determine whether the
planned rate adjustments are consistent
with applicable law and issue an order
announcing its findings. Applicable law
means only the applicable requirements
of this part, Commission directives and
orders, and 39 U.S.C. 3626, 3627, and
3629.

(c) If the planned rate adjustments are
found consistent with applicable law,
they may take effect.

(d) If the planned rate adjustments are
found inconsistent with applicable law,
the Commission will notify and require
the Postal Service to respond to any
issues of noncompliance.

(e) Following the Commission’s notice
of noncompliance, the Postal Service

may submit an amended rate adjustment
filing that describes the modifications to
its planned rate adjustments that will
bring its rate adjustments into
compliance. An amended rate
adjustment filing shall be accompanied
by sufficient explanatory information to
show that all deficiencies identified by
the Commission have been corrected.

(f) The Commission will allow a
period of 10 days from the date of the
amended rate adjustment filing for
public comment.

(g) The Commission will review the
amended rate adjustment filing together
with any comments filed for compliance
and issue an order announcing its
findings within 21 days after the
comment period ends.

(h) If the planned rate adjustments as
amended are found to be consistent
with applicable law, they may take
effect. However, no amended rate shall
take effect until 45 days after the Postal
Service transmits its rate adjustment
filing specifying that rate.

(i) If the planned rate adjustments in
an amended rate adjustment filing are
found to be inconsistent with applicable
law, the Commission shall explain the
basis for its determination and suggest
an appropriate remedy. Noncompliant
rates may not go into effect.

(j) A Commission finding that a
planned rate adjustment is in
compliance with the applicable
requirements of this part, Commission
directives and orders, and 39 U.S.C.
3626, 3627, and 3629 is decided on the
merits. A Commission finding that a
planned rate adjustment does not
contravene other policies of 39 U.S.C.
chapter 36, subchapter I, is provisional
and subject to subsequent review.

§3030.127 Maximum rate adjustment
authority.

(a) The maximum rate adjustment
authority available to the Postal Service
for each class of market dominant mail
is limited to the sum of the percentage
points developed in subparts C through
E and G through H of this part.

(b) For any product where the
attributable cost for that product
exceeded the revenue from that product
as determined by the Commission, rates
may not be reduced.

§3030.128 Calculation of percentage
change in rates.

(a) For the purpose of calculating the
percentage change in rates, the current
rate is the rate in effect at the time of
the rate adjustment filing under
§3030.121 with the following
exceptions:

(1) A seasonal or temporary rate shall
be identified and treated as a rate cell
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separate and distinct from the
corresponding non-seasonal or
permanent rate. When used with respect
to a seasonal or temporary rate, the
current rate is the most recent rate in
effect for the rate cell, regardless of
whether the seasonal or temporary rate
is available at the time of the rate
adjustment filing.

(2) When usefwith respect to a rate
cell that corresponds to a rate incentive
that was previously excluded from the
calculation of the percentage change in
rates, the current rate is the full
undiscounted rate in effect for the rate
cell at the time of the rate adjustment
filing, not the discounted rate in effect
for the rate cell at such time.

(b) For the purpose of calculating the
percentage change in rates, the volume
for each rate cell shall be obtained from
the most recently available 12 months of
Postal Service billing determinants with
the following permissible adjustments:

(1) The Postal Service shall make
reasonable adjustments to the billing
determinants to account for the effects
of classification changes such as the
introduction, deletion, or redefinition of
rate cells. The Postal Service shall

identify and explain all adjustments. All
information and calculations relied
upon to develop the adjustments shall
be provided together with an
explanation of why the adjustments are
appropriate.

(2) Whenever possible, adjustments
shall be based on known mail
characteristics or historical volume data,
as opposed to forecasts of mailer
behavior.

(3) For an adjustment accounting for
the effects of the deletion of a rate cell
when an alternate rate cell is not
available, the Postal Service should
adjust the billing determinants
associated with the rate cell to 0. If the
Postal Service does not adjust the billing
determinants for the rate cell to 0, the
Postal Service shall include a rationale
for its treatment of the rate cell with the
information required under paragraph
(b)(1) of this section.

(c) For a rate adjustment that involves
a rate increase, for each class of mail
and product within the class, the
percentage change in rates is calculated
in three steps. First, the volume of each
rate cell in the class is multiplied by the
planned rate for the respective cell and

the resulting products are summed.
Second, the same set of rate cell
volumes is multiplied by the
corresponding current rate for each cell
and the resulting products are summed.
Third, the percentage change in rates is
calculated by dividing the results of the
first step by the results of the second
step and subtracting 1 from the quotient.
The result is expressed as a percentage.

(d) For rate adjustments that only
involve a rate decrease, for each class of
mail and product within the class, the
percentage change in rates is calculated
by amending the workpapers attached to
the Commission’s order relating to the
most recent rate adjustment filing that
involved a rate increase to replace the
planned rates under the most recent rate
adjustment filing that involves a rate
increase with the corresponding
planned rates applicable to the class
from the rate adjustment filing involving
only a rate decrease.

(e) The formula for calculating the
percentage change in rates for a class,
described in paragraphs (c) and (d) of
this section, is as follows:

N N
Percentage change inrates = Z(Ri’n)(Vi) /z(Ri,C)(Vi) -1
i=1 i=1

Where:

N = number of rate cells in the class.

i=denotesaratecell (i=1,2,. . .,N).

Ri,n = planned rate of rate cell i.

Ri,c = current rate of rate cell i (for rate
adjustment involving a rate increase) or
rate from most recent rate adjustment
involving a rate increase for rate cell i
(for a rate adjustment only involving a
rate decrease).

Vi = volume of rate cell i.

(f)(1) Rate incentives may be excluded
from a percentage change in rates
calculation. If the Postal Service elects
to exclude a rate incentive from a
percentage change in rates calculation,
the rate incentive shall be treated in the
same manner as a rate under a
negotiated service agreement (as
described in paragraph (g) of this
section).

(2) A rate incentive may be included
in a percentage change in rates
calculation if it meets the following
criteria:

(i) The rate incentive is in the form of
a discount or can be easily translated
into a discount;

(i) Sufficient billing determinants are
available for the rate incentive to be
included in the percentage change in
rate calculation for the class, which may

be adjusted based on known mail
characteristics or historical volume data
(as opposed to forecasts of mailer
behavior);

(iii) The rate incentive is a rate of
general applicability; and

(iv) The rate incentive is made
available to all mailers equally on the
same terms and conditions.

(g)(1) Mail volumes sent at rates under
a negotiated service agreement or a rate
incentive that is not a rate of general
applicability are to be included in the
calculation of the percentage change in
rates under this section as though they
paid the appropriate rates of general
applicability. Where it is impractical to
identify the rates of general applicability
(e.g., because unique rate categories are
created for a mailer), the volumes
associated with the mail sent under the
terms of the negotiated service
agreement or the rate incentive that is
not a rate of general applicability shall
be excluded from the calculation of the
percentage change in rates.

(2) The Postal Service shall identify
and explain all assumptions it makes
with respect to the treatment of
negotiated service agreements and rate
incentives that are not rates of general

applicability in the calculation of the
percentage change in rates and provide
the rationale for its assumptions.

§3030.129 Exceptions for de minimis rate
increases.

(a) The Postal Service may request
that the Commission review a de
minimis rate increase without
immediately calculating the maximum
rate adjustment authority or banking
unused rate adjustment authority. For
the exception in this paragraph (a) to
apply, requests to review de minimis
rate adjustments must be filed
separately from any other request to
review a rate adjustment filing.

(b) Rate adjustments resulting in rate
increases are de minimis if:

(1) For each affected class, the rate
increases do not result in the percentage
change in rates for the class equaling or
exceeding 0.001 percent; and

(2) For each affected class, the sum of
all rate increases included in de
minimis rate increases since the most
recent rate adjustment resulting in a rate
increase, or the most recent rate
adjustment due to extraordinary and
exceptional circumstances, that was not
a de minimis rate increase does not
result in the percentage change in rates



81130

Federal Register/Vol. 85, No. 241/ Tuesday, December 15, 2020/Rules and Regulations

for the class equaling or exceeding 0.001
percent.

(c) If the rate adjustments are de
minimis, no unused rate adjustment
authority will be added to the schedule
of banked rate adjustment authority
maintained under subpart G of this part
as a result of the de minimis rate
increase.

(d) If the rate adjustments are de
minimis, no rate decreases may be taken
into account when determining whether
rate increases comply with paragraphs
(b)(1) and (2) of this section.

(e) In the next rate adjustment filing
proposing to increase rates for a class
that is not a de minimis rate increase:

(1) The maximum rate adjustment
authority shall be calculated as if the de
minimis rate increase had not been
filed; and

(2) For purposes of calculating the
percentage change in rates, the current
rate shall be the current rate from the de
minimis rate increase.

(f) The Postal Service shall file
supporting workpapers with each
request to review a de minimis rate
increase that demonstrate that the sum
of all rate increases included in de
minimis rate increases since the most
recent rate adjustment resulting in a rate
increase that was not de minimis, or the
most recent rate adjustment due to
extraordinary and exceptional
circumstances, does not result in a
percentage change in rates for the class
equaling or exceeding 0.001 percent.

(g) For any product where the
attributable cost for that product
exceeded the revenue from that product
as determined by the Commission, rates
may not be reduced.

Subpart C—Consumer Price Index
Rate Authority

§3030.140 Applicability.

The Postal Service may adjust rates
based upon changes in the Consumer
Price Index for all Urban Consumers
(CPI-U) identified in § 3030.141. If rate
adjustment filings involving rate
increases are filed 12 or more months
apart, rate adjustments are subject to a
full year limitation calculated pursuant
to § 3030.142. If rate adjustment filings
involving rate increases are filed less
than 12 months apart, rate adjustments
are subject to a partial year limitation
calculated pursuant to § 3030.143.

§3030.141 CPI-U data source.

The monthly CPI-U values needed for
the calculation of rate adjustment
limitations under this subpart shall be
obtained from the Bureau of Labor
Statistics (BLS) Consumer Price Index—
All Urban Consumers, U.S. All Items,

Not Seasonally Adjusted, Base Period
1982—-84 = 100. The current Series ID for
the index is “CUURO0000SAO0.”

§3030.142 CPI-U rate authority when rate
adjustment filings are 12 or more months
apart.

(a) If a rate adjustment filing involving
a rate increase is filed 12 or more
months after the most recent rate
adjustment filing involving a rate
increase, then the calculation of an
annual limitation for the class (full year
limitation) involves three steps. First, a
simple average CPI-U index is
calculated by summing the most
recently available 12 monthly CPI-U
values from the date of the rate
adjustment filing and dividing the sum
by 12 (Recent Average). Second, a
second simple average CPI-U index is
similarly calculated by summing the 12
monthly CPI-U values immediately
preceding the Recent Average and
dividing the sum by 12 (Base Average).
Third, the full year limitation is
calculated by dividing the Recent
Average by the Base Average and
subtracting 1 from the quotient. The
result is expressed as a percentage,
rounded to three decimal places.

(b) The formula for calculating a full
year limitation for a rate adjustment
filing filed 12 or more months after the
last rate adjustment filing is as follows:
Full Year Limitation = (Recent Average/
Base Average) —1.

§3030.143 CPI-U rate authority when rate
adjustment filings are less than 12 months
apart.

(a) If a rate adjustment filing involving
a rate increase is filed less than 12
months after the most recent rate
adjustment filing involving a rate
increase, then the annual limitation for
the class (partial year limitation) will
recognize the rate increases that have
occurred during the preceding 12
months. When the effects of those
increases are removed, the remaining
partial year limitation is the applicable
restriction on rate increases.

(b) The applicable partial year
limitation is calculated in two steps.
First, a simple average CPI-U index is
calculated by summing the 12 most
recently available monthly CPI-U
values from the date of the rate
adjustment filing and dividing the sum
by 12 (Recent Average). Second, the
partial year limitation is then calculated
by dividing the Recent Average by the
Recent Average from the most recent
previous rate adjustment filing
(Previous Recent Average) applicable to
each affected class of mail and
subtracting 1 from the quotient. The

result is expressed as a percentage,
rounded to three decimal places.

(c) The formula for calculating the
partial year limitation for a rate
adjustment filing filed less than 12
months after the last rate adjustment
filing is as follows: Partial Year
Limitation = (Recent Average/Previous
Recent Average) — 1.

Subpart D—Density Rate Authority

§3030.160 Applicability.

(a) This subpart allocates rate
authority to address the effects of
decreases in the density of mail as
measured by the sources identified in
§3030.161. The calculation of the
additional rate authority corresponding
to the change in density is described in
§3030.162.

(b) The Postal Service shall file a
notice with the Commission by
December 31 of each year that calculates
the amount of density rate authority that
is eligible to be authorized under this
subpart.

(c) The Commission shall review the
Postal Service’s notice and determine
how much, if any, rate authority will be
authorized under this subpart. Any rate
authority allocated under this subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s determination;

(2) Must be included in the
calculation of the maximum rate
adjustment authority in the first
generally applicable rate adjustment
filed after the Commission’s
determination; and

(3) May be used to generate unused
rate authority, if unused, within 12
months of the Commission’s
announcement.

§3030.161
sources.

(a) The data needed for the
calculation of the density rate authority
in § 3030.162 shall be obtained from the
values reported by the Postal Service as
specified in paragraphs (b) through (d)
of this section. When both originally
filed and annually revised data are
available, the originally filed data shall
be used. When the originally filed data
are corrected through a refiling or in the
Commission’s Annual Compliance
Determination report, the corrected
version of the originally filed data shall
be used.

(b) Market dominant volume and total
volume from the Revenue, Pieces, and
Weight report, filed by the Postal
Service under § 3050.25 of this chapter;

(c) Institutional costs and total costs
from the Cost and Revenue Analysis
report, filed with the Postal Service’s

Density calculation data
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section 3652 report (see § 3050.1(g) of
this chapter); and

(d) The number of delivery points,
from the input data used to produce the
Total Factor Productivity estimates,

|
Density rate authority = the greater of 0 and — 1 * T

Where:

T = most recently completed fiscal year.
T-1 = fiscal year prior to fiscal year T.
ICr = institutional cost in fiscal year T.

Percentage change in density from prior fiscal year =

Where:

T = most recently completed fiscal year.

T-1 = fiscal year prior to fiscal year T.

Vr = volume in fiscal year T (either market
dominant volume or total volume as
discussed in paragraph (b)(2) of this
section).

DPr = delivery points in fiscal year T.

(b) Calculation. (1) The amount of
density rate authority available under
this section shall be calculated in three
steps. First, the percentage change in
density during the most recently
completed fiscal year shall be calculated
using the formula in paragraph (a)(2) of
this section as described in paragraph
(b)(2) of this section. Second, this
percentage change shall be multiplied
by the institutional cost ratio, which is
calculated as institutional costs for the
most recently completed fiscal year
divided by total costs for that fiscal year.
Finally, this product shall be multiplied
by negative 1 so that declines in density
correspond to a positive increase in
rates. If the result of this calculation is
less than 0, the amount of additional
rate authority shall be 0.

(2) The percentage change in density
from the prior fiscal year shall be
calculated as the ratio of volume to
delivery points for the most recently
completed fiscal year, divided by the
same ratio for the prior fiscal year, and
subtracting 1 from the quotient. The
result is expressed as a percentage,
rounded to three decimal places. To
ensure that decreases in competitive
product volume will not result in the
Postal Service receiving greater
additional rate adjustment authority
under this subpart, the percentage
change in density shall be calculated

filed with the Postal Service’s section
3652 report.

§3030.162 Calculation of density rate
authority.

(a) Formulas. (1) The formula for
calculating the amount of density rate

TCr = total cost in fiscal year T.
%ADyr-11) = Percentage change in density
from fiscal year T—1 to fiscal year T.

two ways: Using market dominant
volume and using total volume. The
greater of the two results (not using
absolute value) shall be used as the
percentage change in density from the
prior fiscal year.

Subpart E—Retirement Obligation Rate
Authority

§3030.180 Definitions.

(a) The definitions in paragraphs (b)
through (e) of this section apply to this
subpart.

(b) Amortization payments mean the
amounts that the Postal Service is
invoiced by the U.S. Office of Personnel
Management to provide for the
liquidation of the specific and
supplemental unfunded liabilities by
statutorily predetermined dates, as
described in § 3030.182(a).

(c) Phase-in period means the period
of time spanning the fiscal years of
issuance of the first five determinations
following January 14, 2021, as specified
by the timing provisions in § 3030.181.

(d) Required minimum remittance
means the minimum amount the Postal
Service is required to remit during a
particular fiscal year, as calculated
under § 3030.184.

(e) Revenue collected under this
subpart means the amount of revenue
collected during a fiscal year as a result
of all previous rate increases authorized
under this subpart, as calculated under
§3030.184.

§3030.181 Applicability.

(a) This subpart allocates additional
rate authority to provide the Postal
Service with revenue for remittance

authority, in conformance with
paragraph (b)(1) of this section, is as
follows:

Cr
* %ADr_y 1
Cr

(2) The formula for calculating the
percentage change in density, in
conformance with paragraph (b)(2) of
this section, is as follows:

V.

DP;
—T 1
V11
DPr_4

towards the statutorily mandated
amortization payments for supplemental
and unfunded liabilities identified in
§3030.182. As described in §3030.184,
for retirement obligation rate authority
to be made available, the Postal Service
must annually remit towards these
amortization payments all revenue
collected under this subpart previously.
The full retirement obligation rate
authority, calculated as described in

§ 3030.183, shall be phased in over 5
fiscal years, taking into account changes
in volume during the phase-in period. If
combined with an equal rate increase on
Competitive products, the compounded
rate increase resulting from retirement
obligation rate authority is calculated to
generate sufficient additional revenue at
the end of the phase-in period to permit
the Postal Service to remit the entire
invoiced amount of its amortization
payments.

(b) Until the conclusion of the phase-
in period, the Postal Service shall file a
notice with the Commission by
December 31 of each year that calculates
the amount of retirement obligation rate
authority that is eligible to be
authorized under this subpart.

(c) The Commission shall review the
Postal Service’s notice and determine
how much, if any, rate authority will be
authorized under this subpart. Any rate
authority allocated under this subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s determination;

(2) Must be included in the
calculation of the maximum rate
adjustment authority in the first
generally applicable rate adjustment



81132

Federal Register/Vol. 85, No. 241/ Tuesday, December 15, 2020/Rules and Regulations

filed after the Commission’s
determination;

(3) Shall lapse if not used in the first
generally applicable rate adjustment
filed after the Commission’s
determination;

(4) Shall lapse if unused, within 12
months of the Commission’s
determination, however this paragraph
(c)(4) shall not prohibit the Postal
Service from making a stand-alone
adjustment to one or two generally
applicable rate cells, if such a case were
to be followed by a broader rate
adjustment in the class later in the same
fiscal year; and

(5) May not be used to generate

unused rate authority, nor shall it affect
existing banked rate authority.

Additional rate authority in fiscal year T +1 = (

Where:

T = most recently completed fiscal year.

APt = total amortization payment for fiscal
year T.

TRt = total revenue in fiscal year T.

PARAT = previously authorized retirement
obligation rate authority, compounded
through fiscal year T, expressed as a

§3030.182 Retirement obligation data
sources.

(a) The amounts of the amortization
payments needed for the calculation of
retirement obligation rate adjustment
authority in § 3030.183 shall be
obtained from notifications to the Postal
Service by the Office of Personnel
Management of annual determinations
of the funding amounts specific to
payments at the end of each fiscal year
for Retiree Health Benefits as computed
under 5 U.S.C. 8909a(d)(2)(B) and
(d)(3)(B)(ii); the Civil Service Retirement
System as computed under 5 U.S.C.
8348(h)(2)(B); and the Federal
Employees Retirement System as
computed under 5 U.S.C. 8423(b)(1)(B),
(b)(2), and (b)(3)(B), filed with the Postal
Service’s section 3652 report.

(b) The values for market dominant
revenue, total revenue and market
dominant volumes needed for the

proportion of the market dominant rate
base and calculated using the formula in
paragraph (a)(2) of this section as
described in paragraph (b)(2) of this
section.

N = number of previously issued
determinations in which retirement
obligation rate authority was made
available under this subpart.

calculation of retirement obligation rate
authority in § 3030.183 shall be
obtained from values reported in the
Revenue, Pieces, and Weight report,
filed by the Postal Service under

§ 3050.25 of this chapter.

(c) The values for additional rate
authority previously provided under
this subpart, if any, needed for the
calculation of retirement obligation rate
authority in § 3030.183 and the
calculation of required minimum
remittances under § 3030.184 shall be
obtained from the Commission’s prior
determinations.

§3030.183 Calculation of retirement
obligation rate authority.

(a) Formulas. (1) The formula for
calculating the amount of retirement
obligation rate authority available under
this subpart, described in paragraph
(b)(1) of this section, is as follows:

1

1 +APT PARA )ﬂ 1
TR, T

(2) The formula for calculating the
amount of previously authorized
retirement obligation rate authority
through fiscal year T, described in
paragraph (b)(2) of this section, is as
follows:

Previously authorized retirement obligation rate authority through

fiscal year T =1 —

Where:

T = most recently completed fiscal year.

1 = retirement obligation rate authority
authorized in fiscal year T.

N = number of previously issued
determinations in which retirement
obligation rate authority was made
available under this subpart.

(b) Calculations. (1) The amount of
retirement obligation rate authority
available for a fiscal year shall be
calculated in four steps. First, the ratio
of the total amortization payment for the
fiscal year under review to the total
revenue in the fiscal year under review
shall be added to 1. This sum represents
the factor by which an equal increase in
market dominant and competitive rates
in the fiscal year under review would
generate sufficient additional revenue to

T -1
1_[ d+r)
t=T—-N

make the full amortization payment. It
does not account, however, for any
previous rate authority authorized
under this subpart. The second step is
therefore to subtract the proportion of
the market dominant rate base resulting
from previously authorized retirement
obligation rate authority. That
proportion is calculated using the
formula in paragraph (a)(2) of this
section as described in paragraph (b)(2)
of this section. Third, to amortize the
resulting amount of retirement
obligation rate authority over the
remainder of the phase-in period, the
difference shall be raised to the power
of the inverse of the number of
determinations remaining in the phase-
in period, including the current
determination. Finally, 1 shall be

subtracted from the result to convert
from a proportional change in rates to a
percentage of rate adjustment authority.

(2) The amount of previously
authorized retirement obligation rate
authority shall be calculated in two
steps. First, the sums of 1 and the
amount of retirement obligation rate
authority authorized in each of the
previous fiscal years shall be multiplied
together. This product represents the
compounded amount of such rate
authority, expressed as a net rate
increase. To express this product as a
proportion of the market dominant rate
base, the second step is to subtract the
inverse of this product from 1.
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§3030.184 Required minimum
remittances.

(a) Minimum remittances. During
each fiscal year subsequent to January
14, 2021, the Postal Service shall remit
towards the liabilities identified in
§3030.182 an amount equal to or greater

than the amount of revenue collected as
a result of all previous rate increases
under this subpart during the previous
fiscal year, as calculated using the
formulas in paragraph (b) of this section,
as described in paragraph (c) of this
section.

T

(b) Formulas. (1) The formula for
calculating the amount of revenue
collected under this subpart during a
fiscal year, described in paragraph (c)(1)
of this section, is as follows:

-1

Amount of revenue = MDR;| 1 — 1_[ 1+ (p) (1)

Where:

T = most recently completed fiscal year.

MDRt = market dominant revenue in fiscal
year T.

N = number of previously issued
determinations in which retirement
obligation rate authority was made
available under this subpart.

Prorated fraction

0,
1,
Eq

t=T—N

1. = retirement obligation rate authority
authorized in fiscal year t.

p: = prorated fraction of r, that was in effect
during fiscal year T, calculated using the
formula in paragraph (b)(2) of this
section, as described in paragraph (c)(2)
of this section.

(2) The formula for calculating the
prorated fraction of retirement
obligation rate authority authorized in a
particular fiscal year t that was in effect
during the most recently completed
fiscal year, described in paragraph (c)(2)
of this section, is as follows:

if r, was not in effect during fiscal year T
if r, was in effect for all of fiscal year T

= (D_) (QMDVy) + 30,1 QMDY,

Q

MDV;

Where:

T = most recently completed fiscal year.

r, = retirement obligation rate authority
authorized under this subpart in fiscal
year f.

Q = the number of the quarter during the
fiscal year of the effective date of the
price increase including retirement
obligation rate authority made available
under this subpart.

Eq = number of days in quarter Q subsequent
to and including the effective date of the
price increase.

Dgq = total number of days in quarter Q.

QMDV, = market dominant volume in
quarter Q.

MDV+ = market dominant volume in fiscal
year T.

(c) Calculations. (1) The amount of
revenue collected under this subpart
during a fiscal year, as calculated by the
formula in paragraph (b)(1) of this
section, shall be calculated in three
steps. First, the sums of 1 and the
amount of retirement obligation rate
authority made available under this
subpart during each previous fiscal
year—prorated to account for mid-year
price increases as described in
paragraph (b)(2) of this section—shall be
multiplied together. This product
represents the proportion by which
prices were higher during the most
recently completed fiscal year as a result

of retirement obligation rate authority.
Second, to express this net price
increase as a proportion of market
dominant revenue, the inverse of this
product shall be subtracted from 1.
Finally, the result shall be multiplied by
market dominant revenue for the fiscal
year to change the proportion into a
dollar amount.

(2)(i) The prorated fraction of
retirement obligation rate authority
authorized in a particular fiscal year
that was in effect during the most
recently completed fiscal year, as
calculated by the formula in paragraph
(b)(2) of this section, shall be a
piecewise function of three parts. First,
if the retirement obligation rate
authority authorized in a particular year
was not in effect during the most
recently completed fiscal year, the
prorated fraction shall be 0. Second, if
the retirement obligation rate authority
authorized in a particular year was in
effect during the entirety of the most
recently completed fiscal year, the
prorated fraction shall be 1. Finally, if
the retirement obligation rate authority
authorized in a particular fiscal year
was used to raise prices during the most
recently completed fiscal year, the
prorated fraction shall be the proportion

, ifr, came into effect during fiscal year T

of volume sent during the fiscal year
after that rate increase went into effect.

(ii) The proportion in paragraph
(c)(2)(i) of this section shall be
calculated in four steps. First, the
number of days of the fiscal quarter after
and including the effective date of the
price adjustment including the
retirement obligation rate authority shall
be divided by the total number of days
in that fiscal quarter. This quotient
determines the proportion of days in
that quarter in which the higher rates
were in effect. Second, that quotient
shall be multiplied by the market
dominant volume from that fiscal
quarter to determine the amount of
volume during the quarter receiving the
higher rates. Third, that product shall be
added to the market dominant volume
from any subsequent quarters of the
fiscal year because the volume in those
quarters was also sent under the higher
rates. Finally, this sum shall be divided
by the total market dominant volume
from the fiscal year to determine the
proportion of annual volume sent after
the rate increase went into effect.

§3030.185 Forfeiture.

(a) If any of the circumstances
described in paragraphs (b) through (d)
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of this section occur, the Postal Service
shall not be eligible for future retirement
obligation rate authority under this
subpart, and the Commission may
commence additional proceedings as
appropriate.

(b) If, subsequent to March 1, 2021,
and prior to the end of the phase-in
period, the Postal Service fails to timely
file the notice required under
§3030.181(b);

(c) In any fiscal year in which
retirement obligation rate authority was
determined to be available under this
subpart, the Postal Service fails to
timely file under § 3030.122 for a rate
increase including the full amount of
retirement obligation rate authority
authorized under this subpart during
that fiscal year, to take effect prior to the
end of that fiscal year; or

(d) In any fiscal year including or
subsequent to the first fiscal year in
which rate authority under this subpart
was used to adjust market dominant
rates, the Postal Service’s total payments
towards the supplemental and
unfunded liabilities identified in
§ 3030.182 are not equal to or greater
than the minimum remittance required
for that fiscal year under § 3030.184(a).

Subpart F—[Reserved]

Subpart G—Non-compensatory
Classes or Products

§3030.220 Applicability.

This subpart is applicable to a class or
product where the attributable cost for
that class or product exceeded the
revenue from that class or product as
determined by the Commission. Section
3030.221 is applicable where the
attributable cost for a product within a
class exceeded the revenue from that
particular product where the product is
classified within a class where the
overall class revenue exceeded the
attributable cost for that class. Section
3030.222 is applicable where the
attributable cost for an entire class
exceeded the revenue from that class.

§3030.221 Individual product requirement.

Whenever the Postal Service files a
rate adjustment filing affecting a class of
mail which includes a product where
the attributable cost for that product
exceeded the revenue from that product,
as determined by the Commission, the
Postal Service shall increase the rates
for each non-compensatory product by a
minimum of 2 percentage points above
the percentage increase for that class.
This section does not create additional
rate authority applicable to any class of
mail. This section only applies to
products classified within classes for

which the overall class revenue
exceeded the attributable cost for that
class. This section does not apply to a
non-compensatory product for which
the Commission has determined that the
Postal Service lacks independent
authority to set rates (such as rates set
by treaty obligation).

§3030.222 Class requirement and
additional class rate authority.

(a) This section provides 2 percentage
points of additional rate authority for
any class of mail where the attributable
cost for that class exceeded the revenue
from that class as determined by the
Commission. This additional rate
authority is optional and may be used
at the Postal Service’s discretion.

(b) The Commission shall announce
how much, if any, rate authority will be
authorized under this subpart. Any rate
authority allocated under this subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s announcement;

(2) Must be included in the
calculation of the maximum rate
adjustment authority change in rates in
the first generally applicable rate
adjustment filed after the Commission’s
announcement; and

(3) May be used to generate unused
rate authority, if unused, within 12
months of the Commission’s
announcement.

Subpart H—Accumulation of Unused
and Disbursement of Banked Rate
Adjustment Authority

§3030.240 General.

Unless a specific exception applies,
unused rate adjustment authority, on a
class-by-class basis, shall be calculated
for each rate adjustment filing. Unused
rate adjustment authority shall be added
to the schedule of banked rate authority
in each instance, and be available for
application to rate adjustments pursuant
to the requirements of this subpart.

§3030.241 Schedule of banked rate
adjustment authority.

Upon the establishment of unused
rate adjustment authority, the Postal
Service shall devise and maintain a
schedule that tracks the establishment
and subsequent use of banked rate
authority on a class-by-class basis. At a
minimum, the schedule must track the
amount of banked rate authority
available immediately prior to the rate
adjustment filing and the amount of
banked rate authority available upon
acceptance of the rates included in the
rate adjustment filing. It shall also track
all changes to the schedule, including
the docket numbers of Commission
decisions affecting the schedule, the

dates and amounts that any rate
authority was generated or subsequently
expended, and the expiration dates of
all rate adjustment authority. The
schedule shall be included with any rate
adjustment filing purporting to modify
the amount of banked rate adjustment
authority.

§3030.242 Calculation of unused rate
adjustment authority for rate adjustments
that involve a rate increase which are filed
12 months apart or less.

(a) When rate adjustment filings that
involve a rate increase are filed 12
months apart or less, unused rate
adjustment authority for a class is equal
to the difference between the maximum
rate adjustment authority as
summarized by § 3030.127 and
calculated pursuant to subparts C
through G of this part and this subpart,
as appropriate, and the percentage
change in rates for the class calculated
pursuant to § 3030.128, subject to the
limitations described in paragraph (b) of
this section.

(b) For rate adjustment filings that
involve a rate increase, unused rate
adjustment authority cannot exceed the
unused portion of rate authority
calculated pursuant to subparts C and D
of this part and § 3030.222.

§3030.243 Calculation of unused rate
adjustment authority for rate adjustments
that involve a rate increase which are filed
more than 12 months apart.

(a) When rate adjustment filings that
involve a rate increase are filed more
than 12 months apart, any interim rate
adjustment authority must first be
added to the schedule of banked rate
authority before the unused rate
adjustment authority is calculated.

(b) Interim rate adjustment authority

or a class is equal to the Base Average
applicable to the second rate adjustment
filing (as developed pursuant to

§ 3030.142) divided by the Recent
Average utilized in the first rate
adjustment filing (as developed
pursuant to § 3030.142) and subtracting
1 from the quotient. The result is
expressed as a percentage and
immediately added to the schedule of
banked rate authority as of the date the
rate adjustment filing is filed. If the
Commission announces that rate
authority calculated pursuant to subpart
D of this part or § 3030.222 are available
and no rate adjustment is filed before
the Commission subsequently
announces that further rate authority
calculated pursuant to subpart D of this
part or § 3030.222 are available, then the
amount of rate authority calculated
pursuant to subpart D of this part and
§3030.222 in the first Commission
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announcement shall be added to the
interim rate adjustment authority.

(c) Unused rate adjustment authority
for a class is equal to the difference
between the maximum rate adjustment
authority as summarized by § 3030.127
and calculated pursuant to subparts C
through G of this part and this subpart,
as appropriate, and the percentage
change in rates for the class calculated
pursuant to § 3030.128, subject to the
limitations described in paragraph (d) of
this section.

(d) For rate adjustment filings that
involve a rate increase, unused rate
adjustment authority cannot exceed the
unused portion of rate authority
calculated pursuant to subparts C and D
of this part and § 3030.222.

§3030.244 Calculation of unused rate
adjustment authority for rate adjustments
that only include rate decreases.

(a) For rate adjustment filings that
only include rate decreases, unused rate
adjustment authority for a class is
calculated in two steps. First, the
difference between the maximum rate
adjustment authority as summarized by
§3030.127 and calculated pursuant to
subparts C through G of this part and
this subpart, as appropriate, for the most
recent rate adjustment that involves a
rate increase and the percentage change
in rates for the class calculated pursuant
to §3030.128(d) is calculated. Second,
the unused rate adjustment authority
generated in the most recent rate
adjustment that involves a rate increase
is subtracted from that result.

(b) Unused rate adjustment authority
generated under paragraph (a) of this
section for a class shall be added to the
unused rate adjustment authority
generated in the most recent rate
adjustment that involves a rate increase
on the schedule maintained under
§3030.241. For purposes of this section,
the unused rate adjustment authority
generated under paragraph (a) of this
section for a class shall be deemed to
have been added to the schedule
maintained under § 3030.241 on the
same date as the most recent rate
adjustment filing that involves a rate
increase.

(c) For rate adjustment filings that
only include rate decreases, the sum of
unused rate adjustment authority
generated under paragraph (a) of this
section and the unused rate adjustment
authority generated in the most recent
rate adjustment that involves a rate
increase cannot exceed the unused
portion of rate adjustment authority
calculated pursuant to subparts C and D
of this part and § 3030.222 in the most
recent rate adjustment that involves a
rate increase.

(d) Unused rate adjustment authority
generated under paragraph (a) of this
section shall be subject to the limitation
under § 3030.245, regardless of whether
it is used alone or in combination with
other existing unused rate adjustment
authority.

(e) For rate adjustment filings that
only include rate decreases, unused rate
adjustment authority generated under
this section lapses 5 years from the date
of filing of the most recent rate
adjustment filing that involves a rate
increase.

(f) A rate adjustment filing that only
includes rate decreases that is filed
immediately after a rate adjustment due
to extraordinary or exceptional
circumstances (i.e., without an
intervening rate adjustment involving a
rate increase) may not generate unused
rate adjustment authority.

§3030.245 Application of banked rate
authority.

(a) Banked rate authority may be
applied to any planned rate adjustment
subject to the limitations appearing in
paragraphs (b) through (f) of this
section.

(b) Banked rate authority may only be
applied to a proposal to adjust rates
after applying rate authority as
described in subparts C through F of
this part and in § 3030.222.

(c) A maximum of 2 percentage points
of banked rate authority may be applied
to a rate adjustment for any class in any
12-month period. If banked rate
authority is used, it shall be subtracted
from the schedule of banked rate
adjustment authority as of the date of
the final order accepting the rates.

(d) Subject to paragraphs (b) and (c)
of this section, interim rate adjustment
authority may be used to make a rate
adjustment pursuant to the rate
adjustment filing that led to its
calculation. If interim rate adjustment
authority is used to make such a rate
adjustment, the interim rate adjustment
authority generated pursuant to the rate
adjustment filing shall first be added to
the schedule of banked rate adjustment
authority pursuant to § 3030.241 as the
most recent entry. Then, any interim
rate adjustment authority used in
accordance with this paragraph (d) shall
be subtracted from the existing banked
rate adjustment authority using a first-
in, first-out (FIFO) method, beginning 5
years before the instant rate adjustment
filing.

(e) Banked rate authority for a class
must be applied, using a first-in, first-
out (FIFO) method, beginning 5 years
before the instant rate adjustment filing.

(f) Banked rate adjustment authority
calculated under this section shall lapse

5 years from the date of the rate
adjustment filing leading to its
calculation.

Subpart I—Rate Adjustments Due to
Extraordinary and Exceptional
Circumstances

§3030.260 General.

The Postal Service may request to
adjust rates for market dominant
products due to extraordinary or
exceptional circumstances pursuant to
39 U.S.C. 3622(d)(1)(E). The rate
adjustments are not subject to rate
adjustment limitations or the
restrictions on the use of unused rate
adjustment authority. The rate
adjustment request may not include
material classification changes. The
request is subject to public participation
and Commission review within 90 days.

§3030.261 Contents of a rate adjustment
filing.

(a) Each exigent request shall include
the items specified in paragraphs (b)
through (i) of this section.

(b) A schedule of the planned rates.

(c) Calculations quantifying the
increase for each affected product and
class.

(d) A full discussion of the
extraordinary or exceptional
circumstances giving rise to the request,
and a complete explanation of how both
the requested overall increase and the
specific rate adjustments requested
relate to those circumstances.

(e) A full discussion of why the
requested rate adjustments are necessary
to enable the Postal Service, under best
practices of honest, efficient, and
economical management, to maintain
and continue the development of postal
services of the kind and quality adapted
to the needs of the United States.

(f) A full discussion of why the
requested rate adjustments are
reasonable and equitable as among types
of users of market dominant products.

(g) An explanation of when, or under
what circumstances, the Postal Service
expects to be able to rescind the exigent
rate adjustments in whole or in part.

(h) An analysis of the circumstances
giving rise to the exigent request, which
should, if applicable, include a
discussion of whether the circumstances
were foreseeable or could have been
avoided by reasonable prior action.

(i) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely
determination of whether the requested
rate adjustments are consistent with
applicable statutory policies.
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§3030.262 Supplemental information.

The Commission may require the
Postal Service to provide clarification of
its request or to provide additional
information in order to gain a better
understanding of the circumstances
leading to the request or the justification
for the specific rate adjustments
requested. The Postal Service shall
include within its request the
identification of one or more
knowledgeable Postal Service official(s)
who will be available to provide prompt
responses to Commission requests for
clarification or additional information.

§3030.263 Docket and notice.

(a) The Commission will establish a
docket for each request to adjust rates
due to extraordinary or exceptional
circumstances, publish notice of the
request in the Federal Register, and post
the filing on its website. The notice
shall include the items specified in
paragraphs (b) through (g) of this
section.

(b) The general nature of the
proceeding.

(c) A reference to legal authority
under which the proceeding is to be
conducted.

(d) A concise description of the
proposals for changes in rates, fees, and
the Mail Classification Schedule.

(e) The identification of an officer of
the Commission to represent the
interests of the general public in the
docket.

(f) A specified period for public
comment.

(g) Such other information as the
Commission deems appropriate.

§3030.264 Public hearing.

(a) The Commission will hold a
public hearing on the Postal Service’s
request. During the public hearing,
responsible Postal Service officials will
appear and respond under oath to
questions from the Commissioners or
their designees addressing previously
identified aspects of the Postal Service’s
request and supporting information.

(b) Interested persons will be given an
opportunity to submit to the
Commission suggested relevant
questions that might be posed during
the public hearing. Such questions, and
any explanatory materials submitted to
clarify the purpose of the questions,
should be filed in accordance with
§3010.120 of this chapter, and will
become part of the administrative record
of the proceeding.

(c) The timing and length of the
public hearing will depend on the
nature of the circumstances giving rise
to the request and the clarity and

completeness of the supporting
materials provided with the request.

(d) If the Postal Service is unable to
provide adequate explanations during
the public hearing, supplementary
written or oral responses may be
required.

§3030.265 Opportunity for comments.

(a) Following the conclusion of the
public hearings and submission of any
supplementary materials, interested
persons will be given the opportunity to
submit written comments on:

(1) The sufficiency of the justification
for an exigent rate adjustment;

(2) The adequacy of the justification
for adjustments in the amounts
requested by the Postal Service; and

(3) Whether the specific rate
adjustments requested are reasonable
and equitable.

(b) An opportunity to submit written
reply comments will be given to the
Postal Service and other interested
persons.

§3030.266 Deadline for Commission
decision.

Requests under this subpart seek rate
relief required by extraordinary or
exceptional circumstances and will be
treated with expedition at every stage. It
is Commission policy to provide
appropriate relief as quickly as possible
consistent with statutory requirements
and procedural fairness. The
Commission will act expeditiously on
the Postal Service’s request, taking into
account all written comments. In every
instance, a Commission decision will be
issued within 90 days of the filing of an
exigent request.

§3030.267 Treatment of banked rate
adjustment authority.

(a) Each request will identify the
banked rate adjustment authority
available as of the date of the request for
each class of mail and the available
amount for each of the preceding 5
years.

(b) Rate adjustments may use existing
banked rate adjustment authority in
amounts greater than the limitations
described in § 3030.245.

(c) Increases will exhaust all banked
rate adjustment authority for each class
of mail before imposing additional rate
adjustments in excess of the maximum
rate adjustment for any class of mail.

Subpart J—Workshare Discounts

§3030.280 Applicability.

This subpart is applicable whenever
the Postal Service proposes to adjust a
rate associated with a workshare
discount. For the purpose of this
subpart, the cost avoided by the Postal

Service for not providing the applicable
service refers to the amount identified
in the most recently applicable Annual
Compliance Determination, unless the
Commission otherwise provides.

§3030.281 Calculation of passthroughs for
workshare discounts.

For the purpose of this subpart, the
percentage passthrough for any
workshare discount shall be calculated
by dividing the workshare discount by
the cost avoided by the Postal Service
for not providing the applicable service
and expressing the result as a
percentage.

§3030.282 Increased pricing efficiency.

(a) For a workshare discount that is
equal to the cost avoided by the Postal
Service for not providing the applicable
service, no proposal to adjust a rate
associated with that workshare discount
may change the size of the discount.

(b) For a workshare discount that
exceeds the cost avoided by the Postal
Service for not providing the applicable
service, no proposal to adjust a rate
associated with that workshare discount
may increase the size of the discount.

(c) For a workshare discount that is
less than the cost avoided by the Postal
Service for not providing the applicable
service, no proposal to adjust a rate
associated with that workshare discount
may decrease the size of the discount.

§3030.283 Limitations on excessive
discounts.

(a) No proposal to adjust a rate may
set a workshare discount that would
exceed the cost avoided by the Postal
Service for not providing the applicable
service, unless at least one of the
following reasons provided in
paragraphs (b) through (e) of this section
applies.

(b) The proposed workshare discount
is associated with a new postal service,
a change to an existing postal service, or
a new workshare initiative.

(c) The proposed workshare discount
is a minimum of 20 percent less than
the existing workshare discount.

(d) The proposed workshare discount
is set in accordance with a Commission
order issued pursuant to § 3030.286.

(e) The proposed workshare discount
is provided in connection with a
subclass of mail, consisting exclusively
of mail matter of educational, cultural,
scientific, or informational value (39
U.S.C. 3622(e)(2)(C)) and is in
compliance with § 3030.285(c).

§3030.284 Limitations on discounts below
avoided cost.

(a) No proposal to adjust a rate may
set a workshare discount that would be
below the cost avoided by the Postal
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Service for not providing the applicable
service, unless at least one of the
following reasons provided in
paragraphs (b) through (e) of this section
applies.

(b) The proposed workshare discount
is associated with a new postal service,
a change to an existing postal service, or
a new workshare initiative.

(c) The proposed workshare discount
is a minimum of 20 percent more than
the existing workshare discount.

(d) The proposed workshare discount
is set in accordance with a Commission
order issued pursuant to § 3030.286.

(e) The percentage passthrough for the
proposed workshare discount is at least
85 percent.

§3030.285 Proposal to adjust a rate
associated with a workshare discount.

(a) Each proposal to adjust a rate
associated with a workshare discount
shall be supported by substantial
evidence and demonstrate that each
proposed workshare discount has been
set in compliance with 39 U.S.C.
3622(e) and this subpart. Substantial
evidence means such relevant evidence
as a reasonable mind might accept as
adequate to support a conclusion.

(b) For each proposed workshare
discount that would exceed the cost
avoided by the Postal Service for not
providing the applicable service, the
rate adjustment filing shall indicate the
applicable paragraph of § 3030.283
under which the Postal Service is
justifying the excessive discount and
include any relevant analysis
supporting the claim.

(c) For each proposed workshare
discount that is provided in connection
with a subclass of mail, consisting
exclusively of mail matter of
educational, cultural, scientific, or
informational value (39 U.S.C.
3622(e)(2)(C)), would exceed the cost
avoided by the Postal Service for not
providing the applicable service, and
would not be set in accordance with at
least one specific provision appearing in
§ 3030.283(b) through (d), the rate
adjustment filing shall provide the
information specified in paragraphs
(c)(1) through (3) of this section:

(1) The number of mail owners
receiving the workshare discount during
the most recent full fiscal year and for
the current fiscal year to date;

(2) The number of mail owners for the
applicable product or products in the
most recent full fiscal year and for the
current fiscal year to date; and

(3) An explanation of how the
proposed workshare discount would
promote the public interest, even
though the proposed workshare

discount would substantially exceed the
cost avoided by the Postal Service.

(d) For each proposed workshare
discount that would be below the cost
avoided by the Postal Service for not
providing the applicable service, the
rate adjustment filing shall indicate the
applicable paragraph of § 3030.284
under which the Postal Service is
justifying the discount that is below the
cost avoided and include any relevant
analysis supporting the claim.

§3030.286 Application for waiver.

(a) In every instance in which the
Postal Service determines to adjust a
rate associated with a workshare
discount in a manner that does not
comply with the limitations imposed by
§§3030.283 through 3030.284, the
Postal Service shall file an application
for waiver. The Postal Service must file
any application for waiver at least 60
days prior to filing the proposal to
adjust a rate associated with the
applicable workshare discount. In its
application for waiver, the Postal
Service shall indicate the approximate
filing date for its next rate adjustment
filing.

(b) The application for waiver shall be
supported by a preponderance of the
evidence and demonstrate that a waiver
from the limitations imposed by
§§ 3030.283 through 3030.284 should be
granted. Preponderance of the evidence
means proof by information that,
compared with that opposing it, leads to
the conclusion that the fact at issue is
more probably true than not.

(c) The application for waiver shall
include a specific and detailed
statement signed by one or more
knowledgeable Postal Service official(s)
who sponsors the application and
attests to the accuracy of the
information contained within the
statement. The statement shall set forth
the information specified in paragraphs
(c)(1) through (8) of this section, as
applicable to the specific workshare
discount for which a waiver is sought:

(1) The reason(s) why a waiver is
alleged to be necessary (with
justification thereof), including all
relevant supporting analysis and all
assumptions relied upon.

(2) The length of time for which a
waiver is alleged to be necessary (with
justification thereof).

(3) For each subsequent rate
adjustment filing planned to occur
during the length of time for which a
waiver is sought, a representation of the
proposed minimum amount of the
change to the workshare discount.

(4) For a claim that the amount of the
workshare discount exceeding the cost
avoided by the Postal Service for not

providing the applicable service is
necessary in order to mitigate rate shock
(39 U.S.C. 3622(e)(2)(B)), the Postal
Service shall provide an explanation
addressing all of the items specified in
paragraphs (c)(4)(i) through (iii) of this
section:

(i) A description of the customers that
the Postal Service claims would be
adversely affected.

(ii) Prices and volumes for the
workshare discount at issue (the
benchmark and workshared mail
category) for the last 10 years.

(iii) Quantitative analysis or, if not
available, qualitative analysis indicating
the nature and extent of the likely harm
to the customers that would result from
setting the workshare discount in
compliance with § 3030.283(c).

(5) For a claim that setting an
excessive or low workshare discount
closer or equal to the cost avoided by
the Postal Service for not providing the
applicable service would impede the
efficient operation of the Postal Service,
the Postal Service shall provide an
explanation addressing all of the items
specified in paragraphs (c)(5)(i) through
(iii) of this section:

(i) A description of the operational
strategy at issue.

(ii) Quantitative analysis or, if not
available, qualitative analysis indicating
how the workshare discount at issue is
related to that operational strategy.

(iii) How setting the workshare
discount in compliance with
§3030.283(c) or § 3030.284(c),
whichever is applicable, would impede
that operational strategy.

(6) For a claim that reducing or
eliminating the excessive workshare
discount would lead to a loss of volume
in the affected category of mail and
reduce the aggregate contribution to the
Postal Service’s institutional costs from
the mail that is subject to the discount
(39 U.S.C. 3622(e)(3)(A)), the Postal
Service shall provide an explanation
addressing all of the items specified in
paragraphs (c)(6)(i) through (iii) of this
section:

(i) A description of the affected
category of mail.

(ii) Quantitative analysis or, if not
available, qualitative analysis indicating
the expected loss of volume and
reduced contribution that is claimed
would result from reducing or
eliminating the excessive workshare
discount.

(iii) How setting the excessive
workshare discount in compliance with
§3030.283(c) would lead to the
expected loss of volume and reduced
contribution.

(7) For a claim that reducing or
eliminating the excessive workshare
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discount would result in a further
increase in the rates paid by mailers not
able to take advantage of the workshare
discount (39 U.S.C. 3622(e)(3)(B)), or a
claim that increasing or eliminating a
low workshare discount for a non-
compensatory product would result in a
further increase in the rates paid by
mailers not able to take advantage of the
workshare discount, the Postal Service
shall provide an explanation addressing
all of the items specified in paragraphs
(c)(7)(i) through (iii) of this section:

(i) A description of the mailers not
able to take advantage of the discount.

(ii) Quantitative analysis or, if not
available, qualitative analysis indicating
the expected size of the rate increase
that is claimed would result in the rates
paid by mailers not able to take
advantage of the discount.

(iii) How setting the excessive
workshare discount in compliance with
§3030.283(c) or the low workshare
discount for a non-compensatory
product in compliance with
§3030.284(c) or (e), whichever is
applicable, would result in a further
increase in the rates paid by mailers not
able to take advantage of the discount.

(8) Any other relevant factors or
reasons to support the application for
waiver.

(d) Unless the Commission otherwise
provides, commenters will be given at
least 7 calendar days to respond to the
application for waiver after it has been
filed by the Postal Service.

(e) To better evaluate the waiver
application, the Commission may, on its
own behalf or by request of any
interested person, order the Postal
Service to provide experts on the subject
matter of the waiver application to
participate in technical conferences,
prepare statements clarifying or
supplementing their views, or answer
questions posed by the Commission or
its representatives.

(f) For a proposed workshare discount
that would exceed the cost avoided by
the Postal Service for not providing the
applicable service, the application for
waiver shall be granted only if at least
one provision appearing in 39 U.S.C.
3622(e)(2)(A) through (e)(2)(D) or 39
U.S.C. 3622(e)(3)(A) through (e)(3)(B) is
determined to apply.

(g) For a proposed workshare discount
that would be set below the cost
avoided by the Postal Service for not
providing the applicable service, the
application for waiver shall be granted
only if setting the workshare discount
closer or equal to the cost avoided by
the Postal Service for not providing the
applicable service would impede the
efficient operation of the Postal Service
or if increasing or eliminating a low

workshare discount for a non-
compensatory product would result in a
further increase in the rates paid by
mailers not able to take advantage of the
workshare discount.

(h) The Commission will issue an
order announcing, at a minimum,
whether the requested waiver will be
granted or denied no later than 21 days
following the close of any comment
period(s). An order granting the
application for waiver shall specify all
conditions upon which the waiver is
granted, including the date upon which
the waiver shall expire.

PART 3040—PRODUCT LISTS AND
THE MAIL CLASSIFICATION
SCHEDULE

m 2. The authority citation for part 3040
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631; 3642;
3682.
m 3. Amend § 3040.132 by revising
paragraphs (a) and (b) to read as follows:

§3040.132 Supporting justification.
* * * * *

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
requirements of this part and any
applicable Commission directives and
orders;

(b) Explain why, as to market
dominant products, the change is not
inconsistent with the policies and the
applicable criteria of chapter 36 of title
39 of the United States Code;

* * * * *

m 4. Amend § 3040.152 by revising
paragraphs (a) and (b) to read as follows:

§3040.152 Supporting justification.
* * * * *

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
requirements of this part and any
applicable Commission directives and
orders;

(b) Explain why, as to market
dominant products, the change is not
inconsistent with the policies and the
applicable criteria of chapter 36 of title
39 of the United States Code;

* * * * *

m 5. Amend § 3040.172 by revising
paragraphs (a) and (b) to read as follows:

§3040.172 Supporting justification.
* * * * *

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
requirements of this part and any
applicable Commission directives and
orders;

(b) Explain why, as to market
dominant products, the change is not
inconsistent with the policies and the
applicable criteria of chapter 36 of title
39 of the United States Code;

* * * * *

m 6. Amend § 3040.181 by revising
paragraph (b)(1) to read as follows:

§3040.181 Supporting justification for
material changes to product descriptions.
* * * * *

(b)(1) As to market dominant
products, explain why the changes are
not inconsistent with the policies and
the applicable criteria of chapter 36 of
title 39 of the United States Code, the
applicable requirements of this part, and
any applicable Commission directives
and orders; or
* * * * *

m 7. Amend § 3040.182 by revising
paragraph (e) to read as follows:

§3040.182 Docket and notice of material
changes to product descriptions.
* * * * *

(e) Provide interested persons with an
opportunity to comment on whether the
proposed changes are consistent with
the policies and the applicable criteria
of chapter 36 of title 39 of the United
States Code, the applicable
requirements of this part, and any
applicable Commission directives and
orders.

m 8. Amend § 3040.190 by revising
paragraph (c)(2) to read as follows:

§3040.190 Minor corrections to product
descriptions.

* * * * *

(C) * *x %

(2) Explain why the proposed
corrections are consistent with the
policies and the applicable criteria of
chapter 36 of title 39 of the United
States Code, the applicable
requirements of this part, and any
applicable Commission directives and

orders; and
* * * * *

m 9. Amend § 3040.191 by revising
paragraph (e) to read as follows:

§3040.191 Docket and notice of minor
corrections to product descriptions.
* * * * *

(e) Provide interested persons with an
opportunity to comment on whether the
proposed corrections are consistent with
the policies and the applicable criteria
of chapter 36 of title 39 of the United
States Code, the applicable
requirements of this part, and any
applicable Commission directives and
orders.

m 10. Add subpart G to read as follows:
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Subpart G—Requests for Market
Dominant Negotiated Service
Agreements

Sec.

3040.220 General.

3040.221 Additional supporting
justification for negotiated service
agreements.

3040.222 Data collection plan and report for
negotiated service agreements.

§3040.220 General.

This subpart imposes additional
requirements whenever there is a
request to add a negotiated service
agreement to the market dominant
product list. The additional supporting
justification appearing in § 3040.221
also should be provided whenever the
Postal Service proposes to modify the
terms of an existing market dominant
negotiated service agreement.
Commission findings that the addition
of a special classification is not
inconsistent with 39 U.S.C. 3622 are
provisional and subject to subsequent
review. No rate(s) shall take effect until
45 days after the Postal Service files a
request for review of a notice of a new
rate or rate(s) adjustment specifying the
rate(s) and the effective date.

§3040.221 Additional supporting
justification for negotiated service
agreements.

(a) Each request shall also include the
items specified in paragraphs (b)
through (j) of this section.

(b) A copy of the negotiated service
agreement.

(c) The planned effective date(s) of the
planned rates.

(d) The identity of a responsible
Postal Service official who will be
available to provide prompt responses
to requests for clarification from the
Commission.

(e) A statement identifying all parties
to the agreement and a description
clearly explaining the operative
components of the agreement.

(f) Details regarding the expected
improvements in the net financial
position or operations of the Postal
Service (39 U.S.C. 3622(c)(10)(A)(i) and
(ii)). The projection of the change in net
financial position as a result of the
agreement shall be based on accepted
analytical principles. The projection of
the change in net financial position as
a result of the agreement shall include
for each year of the agreement:

(1) The estimated mailer-specific
costs, volumes, and revenues of the
Postal Service absent the
implementation of the negotiated
service agreement;

(2) The estimated mailer-specific
costs, volumes, and revenues of the

Postal Service which result from
implementation of the negotiated
service agreement;

(3) An analysis of the effects of the
negotiated service agreement on the
contribution to institutional costs from
mailers not party to the agreement;

(4) If mailer-specific costs are not
available, the source and derivation of
the costs that are used shall be
provided, together with a discussion of
the currency and reliability of those
costs and their suitability as a proxy for
the mailer-specific costs; and

(5) If the Postal Service believes the
Commission’s accepted analytical
principles are not the most accurate and
reliable methodology available:

(i) An explanation of the basis for that
belief; and

(ii) A projection of the change in net
financial position resulting from the
agreement made using the Postal
Service’s alternative methodology.

(g) An identification of each
component of the agreement expected to
enhance the performance of mail
preparation, processing, transportation,
or other functions in each year of the
agreement, and a discussion of the
nature and expected impact of each
such enhancement.

(h) Details regarding any and all
actions (performed or to be performed)
to assure that the agreement will not
result in unreasonable harm to the
marketplace (39 U.S.C. 3622(c)(10)(B)).

(i) A discussion in regard to how
functionally similar negotiated service
agreements will be made available on
public and reasonable terms to similarly
situated mailers.

(j) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely
determination of whether the requested
changes are consistent with applicable
statutory policies.

§3040.222 Data collection plan and report
for negotiated service agreements.

(a) The Postal Service shall include
with any request concerning a
negotiated service agreement a detailed
plan for providing data or information
on actual experience under the
agreement sufficient to allow evaluation
of whether the negotiated service
agreement operates in compliance with
39 U.S.C. 3622(c)(10).

(b) A data report under the plan is due
60 days after each anniversary date of
implementation and shall include, at a
minimum, the following information for
each 12-month period the agreement has
been in effect:

(1) The change in net financial
position of the Postal Service as a result
of the agreement. This calculation shall
include for each year of the agreement:

(i) The actual mailer-specific costs,
volumes, and revenues of the Postal
Service;

(ii) An analysis of the effects of the
negotiated service agreement on the net
overall contribution to the institutional
costs of the Postal Service; and

(iii) If mailer-specific costs are not
available, the source and derivation of
the costs that are used shall be
provided, including a discussion of the
currency and reliability of those costs
and their suitability as a proxy for the
mailer-specific costs.

(2) A discussion of the changes in
operations of the Postal Service that
have resulted from the agreement. This
shall include, for each year of the
agreement, identification of each
component of the agreement known to
enhance the performance of mail
preparation, processing, transportation,
or other functions in each year of the
agreement.

(3) An analysis of the impact of the
negotiated service agreement on the
marketplace, including a discussion of
any and all actions taken to protect the
marketplace from unreasonable harm.

PART 3045—RULES FOR MARKET
TESTS OF EXPERIMENTAL
PRODUCTS

m 11. The authority citation for part
3045 continues to read as follows:

Authority: 39 U.S.C. 503; 3641.

m 12. Amend § 3045.15 by revising
paragraph (a) to read as follows:

§3045.15 Dollar amount limitation.

(a) The Consumer Price Index used for
calculations under this part is the CPI-
U index, as specified in § 3030.141(a) of
this chapter.

* * * * *

PART 3050—PERIODIC REPORTING

m 13. The authority citation for part
3050 continues to read as follows:

Authority: 39 U.S.C. 503, 3651, 3652, 3653.

m 14. Amend § 3050.20 by revising
paragraph (c) to read as follows:

§3050.20 Compliance and other analyses
in the Postal Service’s section 3652 report.
* * * * *

(c) It shall address such matters as
non-compensatory rates and failures to
achieve stated goals for on-time delivery
standards. A more detailed analysis is
required when the Commission
observed and commented upon the
same matter in its Annual Compliance
Determination for the previous fiscal
year.

m 15. Amend § 3050.21 by:
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m a. Revising paragraphs (a), (e), (1), and
(m); and
m b. Adding paragraphs (n) and (o).

The revisions and additions read as
follows:

§3050.21 Content of the Postal Service’s
section 3652 report.

(a) No later than 90 days after the
close of each fiscal year, the Postal
Service shall submit a report to the
Commission analyzing its cost, volume,
revenue, rate, and service information in
sufficient detail to demonstrate that all
products during such year comply with
all applicable provisions of title 39 of
the United States Code. The report shall
provide the items in paragraphs (b)
through (o) of this section.

* * * * *

(e) For each market dominant
workshare discount offered during the
reporting year:

(1) The per-item cost avoided by the
Postal Service by virtue of such
discount;

(2) The percentage of such per-item
cost avoided that the per-item
workshare discount represents;

(3) The per-item contribution made to
institutional costs;

(4) The factual and analytical bases
for any claim that one or more of the
exception provisions of 39 U.S.C.
3622(e)(2)(A) through (e)(2)(D) or 39
U.S.C. 3622(e)(3)(A) through (e)(3)(B)
apply; and

(5) For each workshare discount that
is provided in connection with a
subclass of mail, consisting exclusively
of mail matter of educational, cultural,
scientific, or informational value (39
U.S.C. 3622(€)(2)(C)), exceeded the cost
avoided by the Postal Service for not
providing the applicable service, and
was not set in accordance with at least
one specific provision appearing in
§ 3030.262(b) through (d) of this
chapter, the information specified in
paragraphs (e)(5)(i) through (iii) of this
section:

(i) The number of mail owners
receiving the workshare discount;

(ii) The number of mail owners for the
applicable product or products; and

(iii) An explanation of how the
workshare discount promotes the public
interest, even though the workshare
discount substantially exceeds the cost
avoided by the Postal Service;

* * * * *

(1) For the Inbound Letter Post
product, provide revenue, volume,
attributable cost, and contribution data
by Universal Postal Union country
group and by shape for the fiscal year
subject to review and each of the
preceding 4 fiscal years;

(m) Input data and calculations used
to produce the annual Total Factor
Productivity estimates;

(n) Copies of notifications to the
Postal Service by the Office of Personnel
Management (OPM) of annual
determinations of the funding amounts
specific to payments at the end of each
fiscal year computed under 5 U.S.C.
8909a(d)(2)(B) and 5 U.S.C.
8909a(d)(3)(B)(ii); 5 U.S.C. 8348(h)(2)(B)
and 5 U.S.C. 8423(b)(3)(B); 5 U.S.C.
8423(b)(1)(B) and 5 U.S.C. 8423(b)(2);
and

(o) Provide any other information that
the Postal Service believes will help the
Commission evaluate the Postal
Service’s compliance with the
applicable provisions of title 39 of the
United States Code.

m 16. Add § 3050.55 to read as follows:

§3050.55 Information pertaining to cost
reduction initiatives.

(a) The reports in paragraphs (b)
through (f) of this section shall be filed
with the Commission at the times
indicated in paragraphs (b) through (f).

(b) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a financial report that analyzes cost
data from the fiscal year. For purposes
of this paragraph (b), the percentage
change shall compare the fiscal year
under review to the previous fiscal year.
At a minimum, the report shall include:

(1) For all market dominant mail, the
percentage change in total unit
attributable cost;

(2) For each market dominant mail
product, the percentage change in unit
attributable cost;

(3) For the system as a whole, total
average cost per piece, which includes
all Postal Service competitive and
market dominant attributable costs and
institutional costs;

(4) The percentage change in total
average cost per piece;

(5) Market dominant unit attributable
cost by product;

(6) If the percentage change in unit
attributable cost for a market dominant
mail product is more than 0.0 percent
and exceeds the percentage change in
total market dominant mail unit
attributable cost, then the following
information shall be provided:

(i) Unit attributable cost workpapers
for the product disaggregated into the
following cost categories: mail
processing unit cost, delivery unit cost,
vehicle service driver unit cost,
purchased transportation unit cost,
window service unit cost, and other unit
cost;

(ii) A narrative that identifies cost
categories that are driving above average
increases in unit attributable cost for the

product and explains the reason for the
above-average increase; and

(iii) A specific plan to reduce unit
attributable cost for the product; and

(7) An analysis of volume trends and
mail mix changes for each market
dominant mail product from fiscal year
2017 through the end of the fiscal year
under review, which shall include at a
minimum:

(i) A comparison of actual unit
attributable costs and estimated unit
attributable costs for each market
dominant mail product, using the
volume distribution from fiscal year
2017;

(ii) A narrative that identifies the
drivers of change in volume trends and
the mail mix; and

(iii) A narrative that explains the
methodology used to calculate the
estimated unit attributable costs as
required by paragraph (b)(7)(i) of this
section.

(c) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a report with analysis of each
planned cost reduction initiative that is
expected to require Postal Service total
expenditures of $5 million or more over
the duration of the initiative. At a
minimum, the report shall include:

(1) A narrative that describes each
cost reduction initiative planned for
future fiscal years, including the status,
the expected total expenditure, start
date, end date, and any intermediate
deadlines;

(2) Identification of a metric to
measure the impact of each planned
cost reduction initiative identified in
paragraph (c)(1) of this section, a
narrative describing the selected metric,
a narrative explaining the reason for
selecting that metric, and a schedule
approximating the months and fiscal
years in which the cost reduction
impact is expected to be measureable;
and

(3) Estimates of the expected impact
of each planned cost reduction
initiative, with supporting workpapers,
using the metric identified in paragraph
(c)(2) of this section, total market
dominant mail attributable unit cost,
and total unit cost as calculated
pursuant to paragraph (b)(3) of this
section.

(d) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a report that describes each active
cost reduction initiative during the
fiscal year which incurred or is
expected to incur Postal Service
expenditures of $5 million or more over
the duration of the initiative. At a
minimum, the report shall include:

(1) The information described in
paragraphs (c)(1) through (3) of this
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section, based on actual data for the
fiscal year, and a specific statement as
to whether the initiative actually
achieved the expected impact as
measured by the selected metric;

(2) An explanation of the trends,
changes, or other reasons that caused
any variance between the actual
information provided under paragraph
(d)(1) of this section and the estimated
information previously provided under
paragraphs (c)(1) through (3) of this
section, if applicable;

(3) A description of any mid-
implementation adjustments the Postal
Service has taken or will take to align
the impacts with the schedule; and

(4) Any revisions to the schedule of
cost reduction impacts for future fiscal
years.

(e) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a report that summarizes all projects
associated with a Decision Analysis
Report for the fiscal year. At a
minimum, the report shall include:

(1) A description of each project;

(2) The status of each project;

(3) An estimate of cost savings or
additional revenues from each project;
and

(4) The return on investment expected
from each project.

(f) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a report that summarizes all planned
projects that have an approved Decision
Analysis Report for the next fiscal year.
At a minimum, the report shall include:

(1) A description of each planned
project;

(2) The status of each project;

(3) An estimate of the cost savings or
additional revenues expected from each
project; and

(4) The return on investment expected
from each project.

m 17. Amend § 3050.60 by:
m a. Revising paragraph (a);
m b. Removing paragraph (e);
m c. Redesignating paragraphs (f) and (g)
as paragraphs (e) and (f).
The revision reads as follows:

§3050.60 Miscellaneous reports and
documents.

(a) The reports in paragraphs (b)
through (f) of this section shall be
provided at the times indicated in
paragraphs (b) through (f).

*

PART 3055—SERVICE
PERFORMANCE AND CUSTOMER
SATISFACTION REPORTING

m 18. The authority citation for part
3055 continues to read as follows:

Authority: 39 U.S.C. 503, 3622(a), 3652(d)
and (e); 3657(c).

m 19. Amend § 3055.2 by revising
paragraph (c) to read as follows:

§3055.2 Contents of the annual report of
service performance achievements.
* * * * *

(c) The applicable service standard(s)
for each product. If there has been a
change to a service standard(s) since the
previous report, a description of and
reason for the change shall be provided.
If there have been no changes to service
standard(s) since the previous report, a
certification stating this fact shall be
provided.

* * * * *
[FR Doc. 2020-26645 Filed 12-14-20; 8:45 am]
BILLING CODE 7710-FW-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 1820
[LLES9120000 L14400000.PN0000]
RIN 1004-AE76

Application Procedures, Execution and
Filing of Forms: Correction of State
Office Address for Filings and
Recordings, Including Proper Offices
for Recording of Mining Claims;
Eastern States

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations pertaining to execution and
filing of forms in order to reflect the
new address of the BLM-Eastern States
Office of the Bureau of Land
Management (BLM). All filings and
other documents relating to public lands
in the 31 States east of and bordering
the Mississippi River must be filed at
the new address of the BLM-Eastern
States Office beginning on January 14,
2021.

DATES: This rule is effective on January
14, 2021.

ADDRESSES: You may send inquiries or
suggestions to the Deputy State Director
for Communications, BLM-Eastern
States Office, 5275 Leesburg Pike, Falls
Church, VA 22041.

FOR FURTHER INFORMATION CONTACT:
Francis Piccoli, (202) 912—-7700. Persons
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
1-800-877-8339, 24 hours a day, 7 days
a week.

SUPPLEMENTARY INFORMATION:
I. Background

II. Procedural Matters

I. Background

This final rule reflects the
administrative action of changing the
street address of the Eastern States
Office of the BLM. This rule changes the
postal and street address for the
personal filing of documents relating to
public lands in the Eastern States but
makes no other changes in filing
requirements. The BLM has determined
that the rule has no substantive impact
on the public, imposes no costs, and
merely updates a list of addresses
included in the Code of Federal
Regulations for the convenience of the
public. The Department of the Interior,
therefore, for good cause finds that
under 5 U.S.C. 553(b)(B), notice and
public comment procedures are
unnecessary.

II. Procedural Matters

Regulatory Planning and Review
(Executive Order 12866)

This final rule is an administrative
action to change the address for one
BLM State Office. This rule was not
subject to review by the Office of
Management and Budget under
Executive Order 12866. The rule
imposes no costs, and merely updates a
list of addresses included in the Code of
Federal Regulations for the convenience
of the public.

National Environmental Policy Act

The BLM has found that the final rule
is of a procedural nature and thus is
categorically excluded from
environmental review under section
102(2)(C) of the National Environmental
Policy Act of 1969 (NEPA), 42 U.S.C.
4332(2)(C), pursuant to 43 CFR
46.210(i). In addition, the final rule does
not present any of the 12 extraordinary
circumstances listed at 43 CFR 46.215.
Pursuant to the Council on
Environmental Quality regulations (40
CFR 1508.4) and the environmental
regulations, policies, and procedures of
the Department of the Interior, the term
“categorical exclusions” means a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment, have been found to have
no such effect in procedures adopted by
a Federal agency, and for which neither
an environmental assessment nor an
environmental impact statement is
required.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980 (5 U.S.C. 601, et
seq.) to ensure that Government
regulations do not unnecessarily or
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disproportionately burden small
entities. This final rule is a purely
administrative regulatory action having
no effect upon the public or the
environment and it has been determined
that the rule will not have a significant
effect on the economy or small entities.

Small Business Regulatory Enforcement
Fairness Act

This final rule is a purely
administrative regulatory action having
no effects upon the public or the
economy. This is not a major rule under
the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
804(2)). The rule will not have an
annual effect on the economy of $100
million or more. The rule will not cause
a major increase in costs of prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. The
rule will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to complete with foreign-
based enterprises.

Unfunded Mandate Reform Act

The BLM has determined that this
final rule is not significant under the
Unfunded Mandates Reform Act of 1995
because the rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. Further, the
administrative final rule will not
significantly or uniquely affect small
governments. It does not require action
by any non-Federal government entity.
Therefore, the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.), is not required.

Executive Order 12630, Government
Action and Interference With
Constitutionally Protected Property
Rights (Takings)

As required by Executive Order
12630, the Department of the Interior
has determined that the rule would not
cause a taking of private property. No
private property rights would be
affected by a rule that merely reports an
address change for the Eastern States
Office. The Department therefore
certifies that this final rule does not
represent a governmental action capable
of interference with constitutionally
protected property rights.

Executive Order 13132, Federalism

In accordance with Executive Order
13132, the BLM finds that the rule does
not have sufficient federalism
implications to warrant the preparation

of a federalism summary impact
statement.

The final rule does not have
substantial direct effects on the States,
on the relationship between the national
governments and the States, or the
distribution of power and the
responsibilities among the various
levels of government. This
administrative final rule does not
preempt State law.

Executive Order 12988, Civil Justice
Reform

This final rule is a purely
administrative regulatory action having
no effects upon the public and will not
unduly burden the judicial system. This
final rule meets the requirements of
sections 3(a) and 3(b)(2) of the Executive
Order.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with the Executive
Order 13175, the BLM finds that the
rule does not include policies that have
tribal implications. This final rule is
purely an administrative action having
no effects upon the public or the
environment, imposing no costs, and
merely updates the Eastern States Office
address included in the Code of Federal
Regulations.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

In accordance with Executive Order
13211, the BLM has determined that the
final rule will not have substantial
direct effects on the energy supply,
distribution or use, including a shortfall
in supply or price increase. This final
rule is a purely administrative action
and has no implications under
Executive Order 13211.

Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
contain any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 43 CFR Part 1820

Administrative practice and
procedure, Archives and records, Public
lands.

For the reasons discussed in the
preamble, the Bureau of Land
Management amends 43 CFR part 1820
as follows:

PART 1820—APPLICATION
PROCEDURES

m 1. The authority citation for part 1820
continues to read as follows:

Authority: 5 U.S.C. 552, 43 U.S.C. 2, 1201,
1733, and 1740.
Subpart 1821—General Information

m 2. Amend § 1821.10 in paragraph (a)
by revising the entry for “Eastern States
Office” to read as follows:

§1821.10 Where are BLM offices located?

(a) * x %
State Offices and Areas of Jurisdiction
* * * * *

Eastern States Office, 5275 Leesburg
Pike, Falls Church, VA 22041-Arkansas,
Iowa, Louisiana, Minnesota, Missouri,
and all States east of the Mississippi

River.
* * * * *

Casey Hammond,

Principal Deputy Assistant Secretary, Land
and Minerals Management.

[FR Doc. 2020-27054 Filed 12-14-20; 8:45 am]
BILLING CODE 4310-GJ-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2020-0005; Internal
Agency Docket No. FEMA-8657]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur.
Information identifying the current
participation status of a community can
be obtained from FEMA’s CSB available
at www.fema.gov/flood-insurance/work-
with-nfip/community-status-book.
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Please note that per Revisions to
Publication Requirements for
Community Eligibility Status
Information Under the National Flood
Insurance Program, documents such as
this one for scheduled suspension will
no longer be published in the Federal
Register as of June 2021 but will be
available at www.fema.gov. Individuals
without internet access will be able to
contact their local floodplain
management official and/or State NFIP
Coordinating Office directly for
assistance.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.
FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact Adrienne L.
Sheldon, PE, CFM, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 400 C
Street SW, Washington, DC 20472, (202)
674-1087. Details regarding updated
publication requirements of community
eligibility status information under the
NFIP can be found on the CSB section
at www.fema.gov.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives, new and
substantially improved construction,
and development in general from future
flooding. Section 1315 of the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits the
sale of NFIP flood insurance unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with NFIP regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date listed in
the third column. As of that date, flood

insurance will no longer be available in
the community. FEMA recognizes
communities may adopt and submit the
required documentation after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. Their current NFIP
participation status can be verified at
anytime on the CSB section at fema.gov.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHAS) in these communities.
The date of the published FIRM is
indicated in the fourth column of the
table. No direct federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may be
provided for construction or acquisition
of buildings in identified SFHAs for
communities not participating in the
NFIP and identified for more than a year
on FEMA’s initial FIRM for the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
procedures under 5 U.S.C. 553(b), are
impracticable and unnecessary because
communities listed in this final rule
have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
FEMA has determined that the
community suspension(s) included in
this rule is a non-discretionary action
and therefore the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) does not apply.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—COMMUNITIES ELIGIBLE
FOR THE SALE OF INSURANCE

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 List of eligible communities.

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
State and location Community | Effective date authorization/cancellation of sale Current effective | Federal assistance
No. of flood insurance in community map date no longer available
in SFHAs
Region V
Wisconsin:
Argyle, Village of, Lafayette County ............ccccueueee. 550224 | June 24, 1975, Emerg; August 15, 1979, Reg; Dec. 17, 2020 ....... Dec. 17, 2020.
December 17, 2020, Susp.
Belmont, Village of, Lafayette County ..........cccccc.e.. 550225 | July 25, 1975, Emerg; December 4, 1986, Reg; | ...... do* s Do.
December 17, 2020, Susp.
South Wayne, Village of, Lafayette County .............. 550231 | January 29, 1987, Emerg; January 29, 1987, | ... dO e Do.
Reg; December 17, 2020, Susp.
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State and location No. Y of flood insurance in community map date no longer available
in SFHAs
Region ViI
lowa:

Aplington, City of, Butler County ...........cccccoioiiiinnnes 190335 | September 3, 2010, Emerg; September 16, | ...... do e Do.
2011, Reg; December 17, 2020, Susp.

Aredale, City of, Butler County .........ccooovviniiiniennns 190035 | November 3, 1975, Emerg; August 19, 1986, | ...... (o [ T Do.
Reg; December 17, 2020, Susp.

Butler County, Unincorporated Areas ..........c..ccce..... 190850 | July 5, 1994, Emerg; November 6, 2000, Reg; | ...... [o [o TR Do.
December 17, 2020, Susp.

Clarksville, City of, Butler County ........cccoceerieeneen. 190336 | October 28, 1985, Emerg; September 6, 1989, | ...... o [o JRUUUR Do.
Reg; December 17, 2020, Susp.

Dumont, City of, Butler County ..........ccccoocvrerienennen. 190036 | July 21, 1975, Emerg; August 1, 1986, Reg; | ...... (o [o TR Do.
December 17, 2020, Susp.

Greene, City of, Butler County .........ccccoevviniciinnnns 190037 | July 8, 1975, Emerg; October 15, 1982, Reg; | ...... [o [o TSR Do.
December 17, 2020, Susp.

New Hartford, City of, Butler County ..........c.ccceeeeeee 190038 | November 6, 1974, Emerg; September 29, | ..... [o [0 TN Do.
1986, Reg; December 17, 2020, Susp.

Parkersburg, City of, Butler County .........c.ccccenvnuenne 190337 | N/A, Emerg; February 21, 2014, Reg; Decem- | ...... [o [o T Do.
ber 17, 2020, Susp.

Sheldon, City of, O'Brien County .........cccccovvvrivenrennnnn 190216 | July 25, 1975, Emerg; September 18, 1985, | ...... [o [o TSR Do.
Reg; December 17, 2020, Susp.

Shell Rock, City of, Butler County ...........ccccccevennene 190338 | October 1, 1991, Emerg; May 1, 1992, Reg; | ..... do s Do.
December 17, 2020, Susp.

*......do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Katherine B. Fox,

Assistant Administrator for Mitigation,
Federal Insurance and Mitigation
Administration—FEMA Resilience,
Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. 2020-27340 Filed 12—14-20; 8:45 am]

BILLING CODE 9110-12-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R1-ES-2014-0061;
FFO9E21000 FXES11110900000 212]

Endangered and Threatened Wildlife
and Plants; 12-Month Finding for the
Northern Spotted Owl

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice of 12-month finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12-month finding on a petition to list
the northern spotted owl (Strix
occidentalis caurina) as an endangered
species under the Endangered Species
Act of 1973, as amended (Act). After a
thorough review of the best available
scientific and commercial information,
we find that reclassification of the
northern spotted owl from a threatened
species to an endangered species is
warranted but precluded by higher
priority actions to amend the Lists of
Endangered and Threatened Wildlife
and Plants. We will develop a proposed
rule to reclassify the northern spotted
owl as our priorities allow. However, we

ask the public to submit to us any new
information relevant to the status of the
subspecies or its habitat at any time.

DATES: The finding in this document
was made on December 15, 2020.

ADDRESSES: A detailed description of
the basis for this finding is available on
the internet at http://
www.regulations.gov under docket
number FWS-R1-ES-2014—-0061.

Supporting information used to
prepare this finding is available by
contacting the appropriate person as
specified under FOR FURTHER
INFORMATION CONTACT. Please submit any
new information, materials, comments,
or questions concerning this finding to
the appropriate person, as specified
under FOR FURTHER INFORMATION
CONTACT.

FOR FURTHER INFORMATION CONTACT: Paul
Henson, State Supervisor, Oregon Fish
and Wildlife Office, telephone: 503—
231-6179, email: paul_henson@fws.gov.
If you use a telecommunications device
for the deaf (TDD), please call the
Federal Relay Service at 800—877—-8339.

SUPPLEMENTARY INFORMATION:

Background

Under section 4(b)(3)(B) of the Act (16
U.S.C. 1531 et seq.), we are required to
make a finding on whether or not a
petitioned action is warranted within 12
months after receiving any petition that
we have determined contains
substantial scientific or commercial
information indicating that the
petitioned action may be warranted
(““12-month finding”). We must make a
finding that the petitioned action is: (1)
Not warranted; (2) warranted; or (3)

warranted but precluded. “Warranted
but precluded”” means that (a) the
petitioned action is warranted, but the
immediate proposal of a regulation
implementing the petitioned action is
precluded by other pending proposals to
determine whether species are
endangered or threatened species, and
(b) expeditious progress is being made
to add qualified species to the Lists of
Endangered and Threatened Wildlife
and Plants (Lists) and to remove from
the Lists species for which the
protections of the Act are no longer
necessary. Section 4(b)(3)(C) of the Act
requires that, when we find that a
petitioned action is warranted but
precluded, we treat the petition as
though it is resubmitted on the date of
such finding, that is, requiring that a
subsequent finding be made within 12
months of that date. We must publish
these 12-month findings in the Federal
Register.

Summary of Information Pertaining to
the Five Factors

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations at
part 424 of title 50 of the Code of
Federal Regulations (50 CFR part 424)
set forth procedures for adding species
to, removing species from, or
reclassifying species on the Lists. The
Act defines “endangered species” as
any species that is in danger of
extinction throughout all or a significant
portion of its range (16 U.S.C. 1532(6)),
and ‘““threatened species” as any species
that is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range (16 U.S.C. 1532(20)). Under
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section 4(a)(1) of the Act, a species may
be determined to be an endangered
species or a threatened species because
of any of the following five factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects.

We use the term “‘threat” to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term “‘threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat” may encompass—either
together or separately—the source of the
action or condition or the action or
condition itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an “endangered species” or
a “threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
expected response by the species, and
the effects of the threats—in light of
those actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level. We evaluate each threat and its
expected effects on the species, then
analyze the cumulative effect of all of
the threats on the species as a whole.
We also consider the cumulative effect
of the threats in light of those actions
and conditions that will have positive
effects on the species, such as any
existing regulatory mechanisms or
conservation efforts. The Secretary
determines whether the species meets
the definition of an “endangered
species” or a ‘‘threatened species” only
after conducting this cumulative
analysis and describing the expected

effect on the species now and in the
foreseeable future.

In conducting our evaluation of the
five factors provided in section 4(a)(1) of
the Act to determine whether the
northern spotted owl (Strix occidentalis
caurina) meets the definition of an
“endangered species,” we considered
and thoroughly evaluated the best
scientific and commercial information
available regarding the past, present,
and future threats to the subspecies. We
reviewed the petition, information
available in our files, and other
available published and unpublished
information. This evaluation may
include information from recognized
experts; Federal, State, and tribal
governments; academic institutions;
foreign governments; private entities;
and other members of the public.

The species assessment for the
northern spotted owl contains more
detailed biological information, a
thorough analysis of the listing factors,
and an explanation of why we
determined that this subspecies meets
the definition of an endangered species.
This supporting information can be
found on the internet at http://
www.regulations.gov under docket
number FWS-R1-ES-2014-0061. The
following is an informational summary
of the finding in this document.

Previous Federal Actions

On June 26, 1990, we published in the
Federal Register (55 FR 26114) a final
rule listing the northern spotted owl as
a threatened species. On August 21,
2012, we received a petition dated
August 15, 2012, from the
Environmental Protection Information
Center (EPIC) requesting that the
northern spotted owl be listed as an
endangered species pursuant to the Act.
On April 10, 2015, we published a 90-
day finding (80 FR 19259), in which we
announced that the petition presented
substantial information indicating that
reclassification may be warranted for
the northern spotted owl and that our
status review will also constitute our 5-
year review for the northern spotted
owl.

Summary of Finding

The northern spotted owl is the
largest of three subspecies of spotted
owls, and inhabits structurally complex
forests from southwestern British
Columbia through Washington and
Oregon, and into northern California.
The northern spotted owl is relatively
long-lived, has a long reproductive life
span, invests significantly in parental
care, and exhibits high adult
survivorship relative to other North
American owls. The historical range of

the northern spotted owl included most
mature forests or stands throughout the
Pacific Northwest, from southwestern
British Columbia to as far south as
Marin County, California. The current
range of the northern spotted owl is
smaller than the historical range, as the
northern spotted owl is extirpated or
very uncommon in certain areas such as
southwestern Washington and British
Columbia.

Habitat loss was the primary factor
leading to the listing of the northern
spotted owl as a threatened species, and
it continues to be a stressor on the
subspecies due to the lag effects of past
habitat loss, continued timber harvest,
wildfire, and a minor amount from
insect and forest disease outbreaks. The
most recent rangewide northern spotted
owl demographic study (Dugger et al.
2016, entire) found that nonnative
barred owls are currently the stressor
with the largest negative impact on
northern spotted owls through
competition of resources. The study also
found a significant rate of decline in
northern spotted owl populations (3.8
percent per year for all study areas
combined but as high as 8.4 percent per
year in one study area in Washington),
and the rate of decline has increased
noticeably since the 2011 5-year Review
for the Northern Spotted Owl (USFWS
2011b, p. 3). Populations of northern
spotted owls in several long-term
demographic monitoring areas have
declined more than 70 percent since the
early 1990s, and the extinction risk for
northern spotted owl populations has
increased, particularly in Washington
and Oregon.

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats to the northern
spotted owl, and we evaluated all
relevant factors under the five listing
factors, including any regulatory
mechanisms and conservation measures
addressing these stressors. On non-
Federal lands, State regulatory
mechanisms have not prevented the
continued decline of nesting/roosting
and foraging habitat; the amount of
northern spotted owl habitat on these
lands has decreased considerably over
the past two decades, including in
geographic areas where Federal lands
are lacking. On Federal lands, the
Northwest Forest Plan has reduced
habitat loss and allowed for the
development of new northern spotted
owl habitat; however, the combined
effects of climate change, high-severity
wildfire, and past management practices
are changing forest ecosystem processes
and dynamics, and the expansion of
barred owl populations is altering the
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capacity of intact habitat to support
northern spotted owls.

Based on our review of the best
available scientific and commercial
information pertaining to the factors
affecting the northern spotted owl, we
find that the stressors acting on the
subspecies and its habitat, particularly
rangewide competition from the
nonnative barred owl and high-severity
wildfire, are of such imminence,
intensity, and magnitude to indicate
that the northern spotted owl is now in
danger of extinction throughout all of its
range. Our status review indicates that
the northern spotted owl meets the
definition of an endangered species.
Therefore, in accordance with sections
3(6) and 4(a)(1) of the Act, we find that
listing the northern spotted owl as an
endangered species is warranted
throughout all of its range. However,
work on a reclassification for the
northern spotted owl has been, and
continues to be, precluded by work on
higher-priority actions—which includes
listing actions with statutory, court-
ordered, or court-approved deadlines
and final listing determinations. This
work includes all the actions listed in
the National Listing Workplan
discussed below under Preclusion and
in the tables below under Expeditious
Progress, as well as other actions at
various stages of completion, such as
90-day findings for new petitions.

Preclusion and Expeditious Progress

To make a finding that a particular
action is warranted but precluded, the
Service must make two determinations:
(1) That the immediate proposal and
timely promulgation of a final
regulation is precluded by pending
proposals to determine whether any
species is endangered or threatened; and
(2) that expeditious progress is being
made to add qualified species to either
of the Lists and to remove species from
the Lists (16 U.S.C. 1533(b)(3)(B)(iii)).

Preclusion

A listing proposal is precluded if the
Service does not have sufficient
resources available to complete the
proposal, because there are competing
demands for those resources, and the
relative priority of those competing
demands is higher. Thus, in any given
fiscal year (FY), multiple factors dictate
whether it will be possible to undertake
work on a proposed listing regulation or
whether promulgation of such a
proposal is precluded by higher priority
listing actions—(1) The amount of
resources available for completing the
listing function, (2) the estimated cost of
completing the proposed listing
regulation, and (3) the Service’s

workload, along with the Service’s
prioritization of the proposed listing
regulation, in relation to other actions in
its workload.

Available Resources

The resources available for listing
actions are determined through the
annual Congressional appropriations
process. In FY 1998 and for each fiscal
year since then, Congress has placed a
statutory cap on funds that may be
expended for the Listing Program
(spending cap). This spending cap was
designed to prevent the listing function
from depleting funds needed for other
functions under the Act (for example,
recovery functions, such as removing
species from the Lists), or for other
Service programs (see House Report
105-163, 105th Congress, 1st Session,
July 1, 1997). The funds within the
spending cap are available to support
work involving the following listing
actions: Proposed and final rules to add
species to the Lists or to change the
status of species from threatened to
endangered; 90-day and 12-month
findings on petitions to add species to
the Lists or to change the status of a
species from threatened to endangered;
annual “resubmitted” petition findings
on prior warranted-but-precluded
petition findings as required under
section 4(b)(3)(C)(i) of the Act; critical
habitat petition findings; proposed rules
designating critical habitat or final
critical habitat determinations; and
litigation-related, administrative, and
program-management functions
(including preparing and allocating
budgets, responding to Congressional
and public inquiries, and conducting
public outreach regarding listing and
critical habitat).

For more than two decades the size
and cost of the workload in these
categories of actions have far exceeded
the amount of funding available to the
Service under the spending cap for
completing listing and critical habitat
actions under the Act. Since we cannot
exceed the spending cap without
violating the Anti-Deficiency Act (31
U.S.C. 1341(a)(1)(A)), each year we have
been compelled to determine that work
on at least some actions was precluded
by work on higher-priority actions. We
make our determinations of preclusion
on a nationwide basis to ensure that the
species most in need of listing will be
addressed first, and because we allocate
our listing budget on a nationwide basis.
Through the listing cap and the amount
of funds needed to complete court-
mandated actions within the cap,
Congress and the courts have in effect
determined the amount of money
remaining (after completing court-

mandated actions) for listing activities
nationwide. Therefore, the funds that
remain within the listing cap—after
paying for work needed to comply with
court orders or court-approved
settlement agreements—set the
framework within which we make our
determinations of preclusion and
expeditious progress.

For FY 2019, through the
Consolidated Appropriations Act of
2019, (Pub. L. 116-6, February 15,
2019), Congress appropriated the
Service $18,318,000 under a
consolidated cap for all domestic and
foreign listing work, including status
assessments, listings, domestic critical
habitat determinations, and related
activities. For FY 2020, through the
Further Consolidated Appropriations
Act, 2020 (Pub. L. 116—94, December 20,
2019), Congress appropriated
$20,318,000 for all domestic and foreign
listing work. The amount of funding
Congress will appropriate in future
years is uncertain.

Costs of Listing Actions

The work involved in preparing
various listing documents can be
extensive, and may include, but is not
limited to: Gathering and assessing the
best scientific and commercial data
available and conducting analyses used
as the basis for our decisions; writing
and publishing documents; and
obtaining, reviewing, and evaluating
public comments and peer-review
comments on proposed rules and
incorporating relevant information from
those comments into final rules. The
number of listing actions that we can
undertake in a given year also is
influenced by the complexity of those
listing actions; that is, more complex
actions generally are more costly. Our
practice of proposing to designate
critical habitat concurrent with listing
species requires additional coordination
and an analysis of the economic impacts
of the designation, and thus adds to the
complexity and cost of our work. Since
completing all of the work for
outstanding listing and critical habitat
actions has for so long required more
funding than has been available within
the spending cap, the Service has
developed several ways to determine
the relative priorities of the actions
within its workload to identify the work
it can complete with the funding it has
available for listing and critical habitat
actions each year.

Prioritizing Listing Actions
The Service’s Listing Program
workload is broadly composed of four

types of actions, which the Service
prioritizes as follows: (1) Compliance
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with court orders and court-approved
settlement agreements requiring that
petition findings or listing or critical
habitat determinations be completed by
a specific date; (2) essential litigation-
related, administrative, and listing
program-management functions; (3)
section 4 (of the Act) listing and critical
habitat actions with absolute statutory
deadlines; and (4) section 4 listing
actions that do not have absolute
statutory deadlines.

In previous years, the Service
received many new petitions, including
multiple petitions to list numerous
species—a single petition even sought to
list 404 domestic species. The emphasis
that petitioners placed on seeking listing
for hundreds of species at a time
through the petition process
significantly increased the number of
actions within the third category of our
workload—actions that have absolute
statutory deadlines for making findings
on those petitions. In addition, the
necessity of dedicating all of the Listing
Program funding towards determining
the status of 251 candidate species and
complying with other court-ordered
requirements between 2011 and 2016
added to the number of petition findings
awaiting action. Because we are not able
to work on all of these at once, the
Service’s most recent effort to prioritize
its workload focuses on addressing the
backlog in petition findings that has
resulted from the influx of large multi-
species petitions and the 5-year period
in which the Service was compelled to
suspend making 12-month findings for
most of those petitions. The number of
petitions that are awaiting status
reviews and accompanying 12-month
findings illustrates the considerable
extent of this backlog: As a result of the
outstanding petitions to list hundreds of
species, and our efforts to make initial
petition findings within 90 days of
receiving the petition to the maximum
extent practicable, at the beginning of
FY 2020 we had 422 12-month petition
findings for domestic species yet to be
initiated and completed.

To determine the relative priorities of
the outstanding 12-month petition
findings, the Service developed a
prioritization methodology
(methodology) (81 FR 49248; July 27,
2016), after providing the public with
notice and an opportunity to comment
on the draft methodology (81 FR 2229;
January 15, 2016). Under the
methodology, we assign each 12-month
finding to one of five priority bins: (1)
The species is critically imperiled; (2)
strong data are already available about
the status of the species; (3) new science
is underway that would inform key
uncertainties about the status of the

species; (4) conservation efforts are in
development or underway and likely to
address the status of the species; or (5)
the available data on the species are
limited. As a general rule, 12-month
findings with a lower bin number have
a higher priority than, and are
scheduled before, 12-month findings
with a higher bin number. However, we
make some exceptions—for example, we
may schedule a lower-priority finding
earlier if batching it with a higher-
priority finding would generate
efficiencies. We may also consider
where there are any special
circumstances that affect the timing for
completion of an action. One
circumstance that might result in
divergence from priority order is when
the current highest priorities are
clustered in a geographic area, such that
the field office where the highest-
priority work is clustered has reached
capacity; in such a circumstance, other
field offices would continue to work on
their highest-priority actions even if
those actions are relatively lower in
priority than the previously mentioned
at-capacity field office. In other words,
we recognize that the geographic
distribution of our scientific expertise
will in some cases require us to balance
workload across geographic areas. This
approach also results in efficiencies
from having listing work completed by
biologists in the field office who have
the scientific expertise on the
ecosystems, species, and threats within
that geographic area. Since before
Congress first established the spending
cap for the Listing Program in 1998, the
Listing Program workload has required
considerably more resources than the
amount of funds Congress has allowed
for the Listing Program. Therefore, it is
important that we be as efficient as
possible in our listing process.

After finalizing the prioritization
methodology, we then applied that
methodology to develop a multi-year
National Listing Workplan (Workplan)
for completing the outstanding status
assessments and accompanying 12-
month findings. The purpose of the
Workplan is provide transparency and
predictability to the public about when
the Service anticipates completing
specific 12-month findings while
allowing for flexibility to update the
Workplan when new information
changes the priorities. In May 2019, the
Service released its updated Workplan
for addressing the Act’s domestic listing
and critical habitat decisions over the
subsequent 5 years. The updated
Workplan identified the Service’s
schedule for addressing all domestic
species on the candidate list and

conducting 267 status reviews and
accompanying 12-month findings by FY
2023 for domestic species that have
been petitioned for Federal protections
under the Act. As we implement our
Workplan and work on proposed rules
for the highest-priority species, we
increase efficiency by preparing multi-
species proposals when appropriate,
and these may include species with
lower priority if they overlap
geographically or have the same threats
as one of the highest-priority species.
The National Listing Workplan is
available online at: https://
www.fws.gov/endangered/what-we-do/
listing-workplan.html.

An additional way in which we
determine relative priorities of
outstanding actions in the section 4
program is application of the listing
priority guidelines (48 FR 43098;
September 21, 1983). Under those
guidelines, which apply primarily to
candidate species, we assign each
candidate a listing priority number
(LPN) of 1 to 12, depending on the
magnitude of threats (high or moderate
to low), immediacy of threats (imminent
or nonimminent), and taxonomic status
of the species (in order of priority:
Monotypic genus (a species that is the
sole member of a genus), a species, or
a part of a species (subspecies or
distinct population segment)). The
lower the listing priority number, the
higher the listing priority (that is, a
species with an LPN of 1 would have
the highest listing priority). A species
with a higher LPN would generally be
precluded from listing by species with
lower LPNs, unless work on a proposed
rule for the species with the higher LPN
can be combined for efficiency with
work on a proposed rule for other high-
priority species.

Finally, proposed rules for
reclassification of threatened species
status to endangered species status are
generally lower in priority because, as
listed species, they are already afforded
the protections of the Act and
implementing regulations. However, for
efficiency reasons, we may choose to
work on a proposed rule to reclassify a
species to endangered species status if
we can combine this with higher-
priority work.

Based on our listing priority system,
we are assigning an LPN of 3 to this
reclassification of the northern spotted
owl. This priority number indicates the
magnitude of threat is high and those
threats are imminent. As explained
above, proposed rules to reclassify
threatened species to endangered
species status are a lower priority than
listing currently unprotected species, so
listing a candidate species with a higher


https://www.fws.gov/endangered/what-we-do/listing-workplan.html
https://www.fws.gov/endangered/what-we-do/listing-workplan.html
https://www.fws.gov/endangered/what-we-do/listing-workplan.html

81148

Federal Register/Vol. 85, No. 241/ Tuesday, December 15, 2020/Rules and Regulations

LPN number would generally be a
higher priority action than
reclassification of an already listed
species such as the northern spotted
owl. As such, we will continue to
monitor the threats to the northern
spotted owl and the subspecies’ status
on an annual basis, and should the
magnitude or the imminence of the
threats change, we will revisit our
assessment of the LPN.

Listing Program Workload

The National Listing Workplan that
the Service released in 2019 outlined
work for domestic species over the
period from 2019 to 2023. Tables 1 and
2 under Expeditious Progress, below,
identify the higher-priority listing
actions that we completed through FY
2020 (September 30, 2020), as well as
those we have been working on in FY
2020 but have not yet completed. For
FY 2020, our National Listing Workplan
includes 74 12-month findings or
proposed listing actions that are at
various stages of completion at the time
of this finding. In addition to the actions
scheduled in the National Listing
Workplan, the overall Listing Program
workload also includes the development
and revision of listing regulations that
are required by new court orders or
settlement agreements, or to address the
repercussions of any new court
decisions, as well as proposed and final
critical habitat designations or revisions
for species that have already been listed.
The Service’s highest priorities for
spending its funding in FY 2019 and FY
2020 are actions included in the
Workplan and actions required to
address court decisions. As described in
“Prioritizing Listing Actions,” above,
reclassification of the northern spotted
owl is a lower-priority action than these
types of work. Therefore, these higher-
priority actions precluded reclassifying
the owl in FY 2019, and the Service
anticipates that they will continue to
preclude work on reclassifying the owl
in FY 2020 and the near future.

Expeditious Progress

As explained above, a determination
that listing is warranted but precluded
must also demonstrate that expeditious
progress is being made to add and
remove qualified species to and from
the Lists. Please note that in the Code
of Federal Regulations, the “Lists” are
grouped as one list of endangered and
threatened wildlife (50 CFR 17.11(h))
and one list of endangered and
threatened plants (50 CFR 17.12(h)).
However, the “Lists” referred to in the
Act mean one list of endangered species
(wildlife and plants) and one list of
threatened species (wildlife and plants).

Therefore, under the Act, expeditious
progress includes actions to reclassify
species—that is, either remove them
from the list of threatened species and
add them to the list of endangered
species, or remove them from the list of
endangered species and add them to the
list of threatened species.

As with our “precluded” finding, the
evaluation of whether expeditious
progress is being made is a function of
the resources available and the
competing demands for those funds. As
discussed earlier, the FY 2020
appropriations law included a spending
cap of $20,318,000 for listing activities,
and the FY 2019 appropriations law
included a spending cap of $18,318,000
for listing activities.

As discussed below, given the limited
resources available for listing, the
competing demands for those funds,
and the completed work catalogued in
the tables below, we find that we are
making expeditious progress in adding
qualified species to the Lists.

The work of the Service’s domestic
listing program in FY 2019 and FY 2020
(as of September 30, 2020) includes all
three of the steps necessary for adding
species to the Lists: (1) Identifying
species that may warrant listing (90-day
petition findings); (2) undertaking an
evaluation of the best available
scientific data about those species and
the threats they face to determine
whether or not listing is warranted (a
status review and accompanying 12-
month finding); and (3) adding qualified
species to the Lists (by publishing
proposed and final listing rules). We
explain in more detail how we are
making expeditious progress in all three
of the steps necessary for adding
qualified species to the Lists
(identifying, evaluating, and adding
species). Subsequent to discussing our
expeditious progress in adding qualified
species to the Lists, we explain our
expeditious progress in removing from
the Lists species that no longer require
the protections of the Act.

First, we are making expeditious
progress in identifying species that may
warrant listing. In FY 2019 and FY 2020
(as of September 30, 2020), we
completed 90-day findings on petitions
to list 14 species.

Second, we are making expeditious
progress in evaluating the best scientific
and commercial data available about
species and threats they face (status
reviews) to determine whether or not
listing is warranted. In FY 2019 and FY
2020 (as of September 30, 2020), we
completed 12-month findings for 69
species. In addition, we funded and
worked on the development of 12-
month findings for 34 species and

proposed listing determinations for 9
candidates. Although we did not
complete those actions during FY 2019
or FY 2020 (as of September 30, 2020),
we made expeditious progress towards
doing so by initiating and making
progress on the status reviews to
determine whether adding the species to
the Lists is warranted.

Third, we are making expeditious
progress in adding qualified species to
the Lists. In FY 2019 and FY 2020 (as
of September 30, 2020), we published
final listing rules for 7 species,
including final critical habitat
designations for 1 of those species and
final protective regulations under the
Act’s section 4(d) for 2 of the species. In
addition, we published proposed rules
to list an additional 20 species
(including concurrent proposed critical
habitat designations for 13 species and
concurrent protective regulations under
the Act’s section 4(d) for 14 species).

The Act also requires that we make
expeditious progress in removing
species from the Lists that no longer
require the protections of the Act.
Specifically, we are making expeditious
progress in removing (delisting)
domestic species, as well as
reclassifying endangered species to
threatened species status (downlisting).
This work is being completed under the
Recovery program in light of the
resources available for recovery actions,
which are funded through the recovery
line item in the budget of the
Endangered Species Program. Because
recovery actions are funded separately
from listing actions, they do not factor
into our assessment of preclusion; that
is, work on recovery actions does not
preclude the availability of resources for
completing new listing work. However,
work on recovery actions does count
towards our assessment of making
expeditious progress because the Act
states that expeditious progress includes
both adding qualified species to, and
removing qualified species from, the
Lists of Endangered and Threatened
Wildlife and Plants. During FY 2019
and FY 2020 (as of September 30, 2020),
we finalized downlisting of 1 species,
finalized delisting rules for 7 species,
proposed downlisting of 7 species, and
proposed delisting of 11 species. The
rate at which the Service has completed
delisting and downlisting actions in FY
2019 and FY 2020 (as of September 30,
2020) is higher than any point in the
history of the Act.

The tables below catalog the Service’s
progress in FY 2019 and FY 2020 (as of
September 30, 2020) as it pertains to our
evaluation of making expeditious
progress. Table 1 includes completed
and published domestic listing actions;
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Table 2 includes domestic listing
actions funded and initiated in previous
fiscal years and in FY 2020 that are not

yet complete as of September 30, 2020;
and Table 3 includes completed and
published proposed and final

downlisting and delisting actions for
domestic species.

TABLE 1—COMPLETED DOMESTIC LISTING ACTIONS IN FY 2019 AND FY 2020
[As of September 30, 2020]

Publication

date Title Action(s) Federal Register citation

10/9/2018 ....... Threatened Species Status for Coastal Distinct | Proposed Listing— Threatened with Section | 83 FR 50574-50582
Population Segment of the Pacific Marten. 4(d) Rule and 12-Month Petition Finding.

10/9/2018 ....... Threatened Species Status for Black-Capped | Proposed Listing— Threatened with Section | 83 FR 50560-50574
Petrel With a Section 4(d) Rule. 4(d) Rule and 12-Month Petition Finding.

10/9/2018 ....... 12-Month Petition Finding and Threatened | Proposed Listing— Threatened with Section | 83 FR 50610-50630
Species Status for Eastern Black Rail With a 4(d) Rule and 12-Month Petition Finding.
Section 4(d) Rule.

10/9/2018 ....... Threatened Species Status With Section 4(d) | Proposed Listing— Threatened with Section | 83 FR 50582-50610
Rule and Critical Habitat Designation for 4(d) Rule and Critical Habitat and 12-Month
Slenderclaw Crayfish. Finding.

10/11/2018 ..... Threatened Species Status With Section 4(d) | Proposed Listing— Threatened with Section | 83 FR 51570-51609
Rule and Critical Habitat Designation for At- 4(d) Rule and Critical Habitat and 12-Month
lantic Pigtoe. Finding.

11/21/2018 ..... Endangered Species Status for the Candy | Final Listing—Endangered .........c.cccccocvniennnen. 83 FR 58747-58754
Darter.

12/19/2018 ..... 12-Month Findings on Petitions to List 13 Spe- | 12-Month Petition Findings .........cccceevniiiieens 83 FR 65127-65134
cies as Endangered or Threatened Species.

12/28/2018 ..... Threatened Species Status for Trispot Darter .. | Final Listing—Threatened ...........c.ccoccenvinnenen. 83 FR 67131-67140

4/4/2019 ......... 12-Month Findings on Petitions to List Eight | 12-Month Petition Findings 84 FR 13237-13242
Species as Endangered or Threatened Spe-
cies.

4/4/2019 ......... 12-Month Petition Finding and Endangered | Proposed Listing— Endangered and 12-Month | 84 FR 13223-13237
Species Status for the Missouri Distinct Pop- Petition Finding.
ulation Segment of Eastern Hellbender.

4/26/2019 ....... 90-Day Findings for Four Species (3 domestic | 90-Day Petition Findings .........cccocceeviriennennne. 84 FR 17768—-17771
species and 1 foreign species)*.

5/22/2019 ....... Threatened Species Status with Section 4(d) | Proposed Listings—Threatened Status with | 84 FR 23644—23691
Rule for Neuse River Waterdog and Endan- Section 4(d) Rule with Critical Habitat; En-
gered Species Status for Carolina Madtom dangered Status with Critical Habitat and 12-
and Proposed Designations of Critical Habi- Month Petition Findings.
tat.

8/13/2019 ....... Endangered Species Status for Franklin’s | Proposed Listing—Endangered and 12-Month | 84 FR 40006—40019
Bumble Bee. Petition Finding.

8/15/2019 ....... 12-Month Findings on Petitions to List Eight | 12-Month Petition Findings ...........ccccocoiniiiiins 84 FR 41694—41699
Species as Endangered or Threatened Spe-
cies.

8/15/2019 ....... 90-Day Findings for Three Species ................... 90-Day Petition Findings ........cccooevvivenierienninen. 84 FR 41691-41694

9/6/2019 ......... 90-Day Findings for Three Species ................... 90-Day Petition Findings ....... 84 FR 46927-46931

10/07/2019 ..... Twelve Species Not Warranted for Listing as | 12-Month Petition Findings 84 FR 53336-53343
Endangered or Threatened Species.

10/21/2019 ..... Endangered Species Status for Barrens | Final Listing—Endangered ...........ccccovnivniienns 84 FR 56131-56136
Topminnow.

11/08/2019 ..... 12-Month Finding for the California Spotted | 12-Month Petition Finding ..........ccccceviiininieens 84 FR 60371-60372
Owl.

11/21/2019 ..... Threatened Species Status for Meltwater | Final Listing—Threatened with Section 4(d) | 84 FR 64210-64227
Lednian Stonefly and Western Gilacier Rule.
Stonefly With a Section 4(d) Rule.

12/06/2019 ..... Endangered Species Status for Beardless | Proposed Listings —Endangered with Critical | 84 FR 67060-67104
Chinchweed With Designation of Critical Habitat; Threatened with Section 4(d) Rule
Habitat, and Threatened Species Status for and 12-Month Petition Findings.
Bartram’s Stonecrop With Section 4(d) Rule.

12/19/2019 ..... Five Species Not Warranted for Listing as En- | 12-Month Petition Findings .........c.cccccevvreenenen. 84 FR 69707-69712
dangered or Threatened Species.

12/19/2019 ..... 90-Day Findings for Two Species ..........cccceuen. 90-Day Petition Findings .........ccccceecieiiiiiieeninnn. 84 FR 69713-69715

01/08/2020 ..... Threatened Species Status for the Hermes | Proposed Listing—Threatened with Section | 85 FR 1018-1050
Copper Butterfly With 4(d) Rule and Des- 4(d) Rule and Critical Habitat.
ignation of Critical Habitat.

01/08/2020 ..... Endangered Status for the Sierra Nevada Dis- | Proposed Listing—Endangered ............c.ccc..c..... 85 FR 862-872
tinct Population Segment of the Sierra Ne-
vada Red Fox.

05/05/2020 ..... Endangered Status for the Island Marble But- | Final Listing—Endangered with Critical Habitat | 85 FR 26786-26820
terfly and Designation of Critical Habitat.

05/15/2020 ..... Endangered Species Status for Southern Si- | Final Listing—Endangered ..........cccccceniiinenns 85 FR 29532—29589

erra Nevada Distinct Population Segment of
Fisher.
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TABLE 1—COMPLETED DOMESTIC LISTING ACTIONS IN FY 2019 AND FY 2020—Continued
[As of September 30, 2020]
Publication Ti ; : -
date itle Action(s) Federal Register citation

7/16/2020 ....... 90-Day Finding for the Dunes Sagebrush Liz- | 90-Day Petition Finding ........cccccoeeeeniiniennnnnne. 85 FR 43203—-43204
ard.

7/22/2020 ....... 90-Day Findings for Two Species ..........ccccceune 90-Day Petition Findings .........cccceecveiiiiiienninnn. 85 FR 44265-44267

7/23/2020 ....... Four Species Not Warranted for Listing as En- | 12-Month Petition Findings .........ccccceovniiiieens 85 FR 44478-44483
dangered or Threatened Species.

8/26/2020 ....... Endangered Species Status for Marron Bacora | Proposed Listing-Endangered with Critical | 85 FR 52516-52540
and Designation of Critical Habitat. Habitat and 12-Month Petition Finding.

9/1/2020 ......... Two Species Not Warranted for Listing as En- | 12-Month Petition Findings ..........ccoccenvrievnenen. 85 FR 54339-54342
dangered or Threatened Species.

9/16/2020 ....... Findings on a Petition To Delist the Distinct | 12-Month Petition Finding .........ccccoceiiviennnn. 85 FR 57816-57818
Population Segment of the Western Yellow-
Billed Cuckoo and a Petition To List the U.S.
Population of Northwestern Moose**.

9/17/2020 ....... Threatened Species Status for Chapin Mesa | Proposed Listing-Threatened With Section 4(d) | 85 FR 58224-58250
milkvetch and Section 4(d) Rule with Des- Rule and Critical Habitat.
ignation of Critical Habitat.

9/17/2020 ....... Threatened Species Status for Big Creek cray- | Proposed Listings-Threatened With Section | 85 FR 58192-58222
fish and St. Francis River Crayfish and With 4(d) Rule and Critical Habitat.
Section 4(d) Rule with Designation of Critical
Habitat.

9/29/2020 ....... Threatened Species Status for longsolid and | Proposed Listings-Threatened With Section | 85 FR 61384-61458
round hickorynut mussel and Section 4(d) 4(d) Rule and Critical Habitat; 12-Month Peti-
Rule With Designation of Critical Habitat, Not tion Findings.
Warranted 12-Month Finding for purple Lil-
liput.

9/29/2020 ....... Threatened Species Status for Wright's Marsh | Proposed Listing-Threatened With Section (4) | 85 FR 61460-61498
Thistle and Section 4(d) Rule With Designa- Rule and Critical Habitat.
tion of Critical Habitat.

*90-day finding batches may include findings regarding both domestic and foreign species. The total number of 90-day findings reported in this
assessment of expeditious progress pertains to domestic species only.

**Batched 12-month findings may include findings regarding listing and delisting petitions. The total number of 12-month findings reported in
this assessment of expeditious progress pertains to listing petitions only.

TABLE 2—DOMESTIC LISTING ACTIONS FUNDED AND INITIATED IN PREVIOUS FYS AND IN FY 2020 THAT ARE NOT YET
COMPLETE AS OF SEPTEMBER 30, 2020

Species Action

northern spotted owl
false spike
Guadalupe fatmMuUCKEt ........ooiiiiiiieie e
GUAJAIUPE OFD .ottt
Texas fatmucket ...
Texas fawnsfoot
Texas pimpleback .................
South Llano Springs moss ...
peppered chub ...........cc.cec...
whitebark pine
Key ringneck snake ....
Rimrock crowned snake
Euphilotes ancilla cryptica ....
Euphilotes ancilla purpura ....
Hamlin Valley pyrg
longitudinal gland pyrg ...
sub-globose snake pyrg .
Louisiana pigtoe
Texas heelsplitter .
tHANGIE PIGIOE e
prostrate MIKWEEd ..........cccoiiiiiiiiiii e
alligator snapping turtle
Black Creek crayfish ...
bracted tWISHIOWET .......ccoiiiiiii e
Canoe Creek clubshell
Clear Lake hitch
Doll’s daisy
frecklebelly madtom .........ccoceiiiiiiniiinee
longfin smelt (San Francisco Bay-Delta DPS) ..
magnificent Ramshorn ............cccoooeiiiinniieeeen.
Mt. Rainier white-tailed ptarmigan ..........ccccoiiiiiii e

12-month finding.
12-month finding.
12-month finding.
12-month finding.
Proposed listing determination or not warranted finding.
Proposed listing determination or not warranted finding.
Proposed listing determination or not warranted finding.
12-month finding.
12-month finding.
Proposed listing determination or not warranted finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
Proposed listing determination or not warranted finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
Proposed listing determination or not warranted finding.
Proposed listing determination or not warranted finding.
12-month finding.
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TABLE 2—DOMESTIC LISTING ACTIONS FUNDED AND INITIATED IN PREVIOUS FYS AND IN FY 2020 THAT ARE NOT YET
COMPLETE AS OF SEPTEMBER 30, 2020—Continued

Species

Action

Ocmulgee skullcap
Penasco least chipmunk
Puerto Rico harlequin butterfly
Puget oregonian snail
relict dace
Rocky Mountain monkeyflower
sickle darter
southern elktoe
southern white-tailed ptarmigan
tidewater amphipod
tufted puffin
western spadefoot

12-month finding.

Proposed listing determination or not warranted finding.
Proposed listing determination or not warranted finding.

12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.
12-month finding.

TABLE 3—COMPLETED DOMESTIC RECOVERY ACTIONS (PROPOSED AND FINAL DOWNLISTINGS AND DELISTINGS) IN FY
2019 AND FY 2020

[As of September 30, 2020]

Pu%g:t%tlon Title Action(s) Fedeziatgggr?lster

10/18/2018 ...... Removing Deseret Milkvetch (Astragalus desereticus) From the | Final Rule—Delisting ..................... 83 FR 52775-52786
Federal List of Endangered and Threatened Plants.

02/26/2019 ...... Removing the Borax Lake Chub From the List of Endangered | Proposed Rule—Delisting ............. 84 FR 6110-6126
and Threatened Wildlife.

03/15/2019 ...... Removing the Gray Wolf (Canis lupus) From the List of Endan- | Proposed Rule—Delisting ............. 84 FR 9648-9687
gered and Threatened Wildlife.

05/03/2019 ...... Reclassifying the American Burying Beetle From Endangered to | Proposed Rule—Downlisting ......... 84 FR 19013-19029
Threatened on the Federal List of Endangered and Threatened
Wildlife With a 4(d) Rule.

08/27/2019 ...... Removing Trifolium stoloniferum (Running Buffalo Clover) From | Proposed Rule—Delisting ............. 84 FR 44832-44841
the Federal List of Endangered and Threatened Plants.

09/13/2019 ...... Removing the Foskett Speckled Dace From the List of Endan- | Final Rule—Delisting ..................... 84 FR 48290-48308
gered and Threatened Wildlife.

10/03/2019 ...... Removal of the Monito Gecko (Sphaerodactylus micropithecus) | Final Rule—Delisting .........c.......... 84 FR 52791-52800
From the Federal List of Endangered and Threatened Wildlife.

10/07/2019 ...... Removal of Howellia aquatilis (Water Howellia) From the List of | Proposed Rule—Delisting ............. 84 FR 53380-53397
Endangered and Threatened Plants.

10/09/2019 ...... Removing the Kirtland’s Warbler From the Federal List of Endan- | Final Rule—Delisting ..................... 84 FR 54436-54463
gered and Threatened Wildlife.

10/24/2019 ...... Removal of the Interior Least Tern From the Federal List of En- | Proposed Rule—Delisting ............. 84 FR 56977-56991
dangered and Threatened Wildlife.

11/05/2019 ...... Removing Oenothera coloradensis (Colorado Butterfly Plant) | Final Rule—Delisting ..................... 84 FR 59570-59588
From the Federal List of Endangered and Threatened Plants.

11/26/2019 ...... Removing Bradshaw’s Lomatium From the Federal List of En- | Proposed Rule—Delisting ............. 84 FR 65067-65080
dangered and Threatened Plants.

11/26/2019 ...... Removal of the Nashville Crayfish From the Federal List of En- | Proposed Rule—Delisting ............. 84 FR 65098-65112
dangered and Threatened Wildlife.

11/26/2019 ...... Reclassification of the Endangered June Sucker to Threatened | Proposed Rule—Downlisting ......... 84 FR 65080-65098
With a Section 4(d) Rule.

12/19/2019 ...... Reclassifying the Hawaiian Goose From Endangered to Threat- | Final Rule—Downlisting ................ 84 FR 69918-69947
ened With a Section 4(d) Rule.

01/02/2020 ...... Removing the Hawaiian Hawk From the Federal List of Endan- | Final Rule—Delisting ..................... 85 FR 164-189
gered and Threatened Wildlife.

01/06/2020 ...... Removing the Kanab Ambersnail From the List of Endangered | Proposed Rule—Delisting ............. 85 FR 487-492
and Threatened Wildlife.

01/22/2020 ...... Reclassification of the Humpback Chub From Endangered to | Proposed Rule—Downlisting ......... 85 FR 3586—-3601
Threatened With a Section 4(d) Rule.

03/10/2020 ...... Removing Lepanthes eltoroensis From the Federal List of En- | Proposed Rule—Delisting ............. 85 FR 13844-13856
dangered and Threatened Plants.

04/27/2020 ...... Removing Arenaria cumberlandensis (Cumberland Sandwort) | Proposed Rule—Delisting ............. 85 FR 23302—-23315
From the Federal List of Endangered and Threatened Plants.

06/01/2020 ...... Removing San Benito Evening-Primrose (Camissonia benitensis) | Proposed Rule—Delisting ............. 85 FR 33060-33078
From the Federal List of Endangered and Threatened Plants.

06/11/2020 ...... Removing the Borax Lake Chub From the List of Endangered | Final Rule—Delisting ..................... 85 FR 35574-35594
and Threatened Wildlife.

7/24/2020 ........ Reclassification of Morro Shoulderband Snail (Helminthoglypta | Proposed Rule—Downlisting ......... 85 FR 44821-44835
walkeriana) From Endangered to Threatened With a 4(d) Rule.

8/19/2020 ........ Reclassification of Stephens’ Kangaroo Rat From Endangered | Proposed Rule—Downlisting ......... 85 FR 50991-51006
To Threatened With a Section 4(d) Rule.
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TABLE 3—COMPLETED DOMESTIC RECOVERY ACTIONS (PROPOSED AND FINAL DOWNLISTINGS AND DELISTINGS) IN FY

2019 AND FY 2020—Continued
[As of September 30, 2020]

Publication . : Federal Register
date Title Action(s) citation
9/30/2020 ........ Reclassficiation of beach layia (Layia carnosa) From Endangered | Proposed Rule—Downlisting ......... 85 FR 61684—61700

To Threatened With a Section 4(d) Rule.
9/30/2020 ........ Reclassification of Virgin Islands Tree Boa From Endangered to | Proposed Rule—Downlisting ......... 85 FR 61700-61717
Threatened With a Section 4(d) Rule.

When a petitioned action is found to
be warranted but precluded, the Service
is required by the Act to treat the
petition as resubmitted on an annual
basis until a proposal or withdrawal is
published. If the petitioned species is
not already listed under the Act, the
species becomes a “‘candidate” and is
reviewed annually in the “candidate
notice of review” (CNOR). The number
of candidate species remaining in FY
2020 is the lowest it has been since
1975. For these species, we are working
on developing a species status
assessment, preparing proposed listing
determinations, or preparing not-
warranted 12-month findings.

Another way that we have been
expeditious in making progress in
adding and removing qualified species
to and from the Lists is that we have
made our actions as efficient and timely
as possible, given the requirements of
the Act and regulations and constraints
relating to workload and personnel. We
are continually seeking ways to
streamline processes or achieve
economies of scale, such as batching
related actions together for publication.
Given our limited budget for
implementing section 4 of the Act, these
efforts also contribute toward our
expeditious progress in adding and
removing qualified species to and from
the Lists.

The northern spotted owl will remain
listed as a threatened species, and we
will continue to evaluate this subspecies
as new information becomes available.
Continuing review will determine if a
change in status is warranted, including
the need to make prompt use of
emergency listing procedures.

Under 50 CFR 17.31(a), threatened
wildlife added to the List of Endangered
and Threatened Wildlife on or prior to
September 26, 2019, are provided all
provisions of 50 CFR 17.21 for
endangered wildlife, except 50 CFR
17.21(c)(5). The northern spotted owl
was granted the protections of an
endangered species at the time it was
listed as a threatened species in 1990
(55 FR 26114—26194). Therefore, we
conclude that reclassification will not
provide any additional protections for

the species as it already receives the
protections of the provisions of 50 CFR
17.21 for endangered wildlife.

A detailed discussion of the basis for
this finding can be found in the
northern spotted owl species status
report and other supporting documents
(see ADDRESSES, above). A detailed
discussion of the basis for this finding
can be found in the northern spotted
owl species assessment and other
supporting documents (see ADDRESSES,
above).

New Information

We intend that any proposed
reclassification for the northern spotted
owl will be as accurate as possible.
Therefore, we will continue to accept
additional information and comments
from all concerned governmental
agencies, the scientific community,
industry, or any other interested party
concerning this finding. We request that
you submit any new information
concerning the taxonomy of, biology of,
ecology of, status of, or threats to the
northern spotted owl to the person
specified under FOR FURTHER
INFORMATION CONTACT, whenever it
becomes available. New information
will help us monitor this subspecies and
make appropriate decisions about its
conservation and status. We encourage
local agencies and stakeholders to
continue cooperative monitoring and
conservation efforts.

Authors

The primary authors of this document
are the staff members of the Fish and
Wildlife Service’s Species Assessment
Team.

Authority

The authority for this action is section
4 of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.).
Aurelia Skipwith,
Director, U.S. Fish and Wildlife Service.
[FR Doc. 2020-27198 Filed 12—14—20; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No.: 201209-0334]
RIN 0648—-BK05

Fisheries of the Northeastern United
States; Omnibus Framework
Adjustment To Modify the Mid-Atlantic
Fishery Management Council’s Risk
Policy

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS approves and
implements changes to the Mid-Atlantic
Fishery Management Council’s Risk
Policy. This action is intended to adjust
the Council’s risk policy by accepting a
higher level of risk for stocks at or above
biomass targets. These adjustments
could lead to increases in catch limits
for healthy fisheries managed by the
Council.

DATES: Effective December 15, 2020.

ADDRESSES: The Mid-Atlantic Fishery
Management Council developed an
environmental assessment (EA) for this
action that describes and analyzes these
measures and other considered
alternatives. Copies of the Risk Policy
Omnibus Framework Adjustment,
including the EA and information on
the economic impacts of this
rulemaking, are available upon request
from Dr. Christopher M. Moore,
Executive Director, Mid-Atlantic
Fishery Management Council, Suite 201,
800 North State Street, Dover, DE 19901.
These documents are also accessible via
the internet at http://www.mafmec.org.
Copies of the small entity compliance
guide are available from Michael
Pentony, Regional Administrator,
NMFS, Greater Atlantic Regional
Fisheries Office, 55 Great Republic
Drive, Gloucester, MA 01930-2298, or
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available on the internet at: http://
www.greateratlantic.fisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Shannah Jaburek, Fishery Management
Specialist, 978—282-8456.
SUPPLEMENTARY INFORMATION:

Background

The Council took final action on this
Risk Policy Omnibus Framework
Adjustment to modify its risk policy in
December 2019 and submitted the
action to NMFS in early August 2020.
NMEFS published a proposed rule for the
Framework on November 12, 2020 (85
FR 72312). In the interest of
implementing a final rule before January
1, 2021 to facilitate the development of
2021 fishing year specifications, the
proposed rule included a 15-day public
comment period that closed on
November 26, 2020.

NMFS has approved all of the
measures in the Framework
recommended by the Council, as
described below. This final rule
implements changes to the Council’s
risk policy and removes the typical/
atypical species designation. The
Magnuson-Stevens Fishery
Conservation and Management Act
allows NMFS to approve, partially
approve, or disapprove measures
proposed by the Council based on
whether the measures are consistent
with the FMP, the Magnuson-Stevens
Act and its National Standards, and
other applicable law. Details concerning
the development of these measures were
contained in the preamble of the
proposed rule and are not repeated here.

This action adjusts the Council’s risk
policy by accepting a higher level of risk
(i.e., the probability of overfishing,
known as P*) for stocks that are healthy
and either at or above biomass targets.
For stocks not subject to a rebuilding
plan that have a ratio of biomass (B) to
biomass at maximum sustainable yield
(Bmsy) of 1.0 or lower, the maximum P*
as informed by the overfishing limit
(OFL) distribution will decrease linearly
from a maximum value of 45 percent
until the P* becomes zero at a B/Busy
ratio of 0.10. For stocks with biomass
that exceeds Bmsy and the B/Bmsy ratio
is greater than 1.0, the P* will increase
linearly from 45 percent to a maximum
of 49 percent when the B/Bumsy ratio is
equal to 1.5 or greater. Under the
current risk policy, the maximum
allowed P* is capped at 40 percent for
stocks with a B/Bwumsy ratio of 1.0 or
higher, with this probability decreasing
linearly until P* becomes zero at the B/
Bwmsy ratio of 0.10. The Council made no
adjustments for stocks under a
rebuilding plan or stocks with no OFL

or proxy OFL. The increased tolerance
of risk could lead to increases in ABC
allocations for healthy fisheries the
Council manages. The Council and its
Scientific and Statistical Committee
used this modified risk policy in
recommending ABCs for scup and black
sea bass for the 2021 fishing year that
begins on January 1, 2021.

This action also removes the typical/
atypical species designation when
applied to the current risk policy. This
designation was intended to provide for
less risk to those species whose life
histories make them more vulnerable to
over-exploitation; however, it has rarely
been used and is currently only applied
to ocean quahog. This allows the
Council to better use improvements in
stock assessment and modeling
approaches that can more appropriately
account for and address such
vulnerability.

Proposed Rule Comments and
Responses

We received seven relevant and two
non-relevant comments on the proposed
rule during the public comment period.
Below is a summary of the relevant
comments and our responses.

Comment 1: NMFS received two
comments in agreement with the action.
The Virginia Marine Resources
Commission noted no objections to the
changes in the Council’s risk policy. A
member of the public commented in
agreement with these adjustments,
noting it was a welcomed change and
enabled better management and
sustainability. Specifically, it enables
better utilization of species that are
flourishing while still limiting the
harvest of those fisheries that cannot
sustain increases in allocations.

Response: NMFS agrees.

Comment 2: One commenter
supported removing the typical/atypical
species designation. The commenter
also suggested that NMFS conduct an
in-depth analysis of the regulatory
changes to fully consider all impacts,
including any increased risk to the
environment and fish stocks as well as
economic impacts. The commenter also
noted that, under Executive Order (E.O.)
12866, the net benefits of these
regulatory changes must outweigh the
net costs.

Response: NMFS agrees with
removing the species designation. The
Council’s EA provides the analysis
suggested by the commenter. In the EA,
economic impacts are analyzed, along
with a comprehensive analysis of
impacts to the affected environment that
includes managed and non-target
species, physical environment,
protected species, and effects on human

communities. The alternatives
considered in this action do not modify
existing commercial quotas or
recreational harvest limits for Council-
managed fisheries and, therefore, will
not have any direct socioeconomic
impacts. However, increases in ABC
allocations through future actions as a
result of this action could result in
positive socioeconomic impacts. When
the proposed action is considered in
conjunction with all other impacts from
past, present, and reasonably
foreseeable future actions, it is not
expected to result in any significant
impacts, positive or negative; therefore,
no significant cumulative effects on the
human environment are associated with
the proposed action. Based on these
findings, the outcome of the EA analysis
was a Finding of No Significant Impact
of implementing the regulatory changes
as recommended by the Council. In
addition, as suggested by the regulatory
impact analysis in the EA, this rule was
determined to be not significant under
E.O. 12866.

Comment 3: One member of the
public asked NMFS to clarify what is
meant by species whose life histories
make them more vulnerable to over-
exploitation.

Response: Over-exploitation occurs
when a species is harvested in larger
quantities than what is sustainable.
Certain species characteristics, such as
low reproduction rates and long
timeframes to recruit to harvestable size
for the fishery, could make it more
difficult for the stock to recover to
sustainable biomass levels), thus making
the species more vulnerable to over-
exploitation. While this rule removes
the atypical designation for these
species, any future rulemakings would
still consider these factors when putting
measures in place.

Comment 4: Three members of the
public opposed the rule due to reasons
that included overfishing concerns, lack
of studies on long-term impacts to
support increasing risk probabilities,
concern with loosening or eliminating
policies meant to protect and conserve
natural resources, and ocean
temperature shifts/changes.

Response: NMFS appreciates the
stated concerns that members of the
public have with this rule. The changes
to the Council’s risk policy only apply
to fisheries that are healthy and are at
or above sustainable levels (i.e., are not
overfished and overfishing is not
occurring). An example of a stock where
increased risk may be applied is the
black sea bass fishery, which in recent
years has been at double or close to
double the biomass at maximum
sustainable yield. In addition, NMFS
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continuously conducts biomass surveys
and stock assessments to gauge the
health of managed fisheries. These
biomass surveys also collect other
environmental data, such as ocean
temperature, which help NMFS evaluate
any changes within the stock, for
example biomass increases/decreases
and changes in stock structure such as
shifting locations. The changes to the
risk policy implemented in this action
are administrative in nature and merely
allow fishery managers and scientists to
consider taking increased risks when
setting ABC allocations. It is also
important to note that, while this action
allows for increased risk from the
current policy, the revised policy still
ensures that there would be less than a
50 percent chance of overfishing. Any
ABC recommendations will be made
through future rulemakings, which will
include a comprehensive analysis of any
proposed measures.

Changes From the Proposed Rule

There are no changes to the measures
from the proposed rule.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
FMP, other provisions of the Magnuson-
Stevens Act and other applicable law.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

This final rule is considered to be an
E.O. 13771 deregulatory action.

This final rule does not contain
policies with federalism or ‘“‘takings”
implications, as those terms are defined
in E.O. 13132 and E.O. 12630,
respectively.

This action does not contain any
collection-of-information requirements
subject to the Paperwork Reduction Act.

The Assistant Administrator for
Fisheries has determined that, because
this rule relieves a restriction by
allowing the Council to increase ABC
allocations for the healthy fisheries it
manages, it is not subject to the 30-day
delayed effectiveness provision of the
Administrative Procedure Act pursuant
to 5 U.S.C. 553(d)(1). In addition, the
need to implement these measures in a
timely manner constitutes good cause
under authority contained in 5 U.S.C.
553(d)(3), to waive the 30-day delay in
effective date. The Council and its SSC
used this modified risk policy in
recommending ABCs for scup and black
sea bass for the 2021 fishing year
specifications package for summer
flounder, scup, and black sea bass. The
scup, black sea bass, and summer

flounder fisheries operate on the
calendar year. Annual publication of the
summer flounder quotas prior to the
start of the fishing year, by December
31, is required by Court Order in North
Carolina Fisheries Association v. Daley.
If this risk policy rule were not effective
prior to the start of the fishing year, this
could delay the 2021 summer flounder,
scup, and black sea bass specifications,
requiring interim specifications for
these species to go into effect on January
1. This scenario would create
unnecessary challenges for individual
states when setting commercial
possession and/or trip limits, which
apportion the catch over the entire
calendar year. This would cause
unnecessary harm to the fisheries and is
contrary to the public interest.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

List of Subjects 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: December 10, 2020.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 648.21, revise paragraphs (b)(1)
and (2), and (c)(1) to read as follows:

§648.21 Mid-Atlantic Fishery Management
Council risk policy.
* * * * *

(b) * * * (1) For stocks with a ratio
of biomass (B) to biomass at MSY (Bumsy)
of 1.0 or lower, the maximum
probability of overfishing as informed
by the OFL distribution shall decrease
linearly from a maximum value of 45
percent until the probability of
overfishing becomes zero at a B/Bumsy
ratio of 0.10.

(2) For stocks with biomass that
exceeds Bmsy and the B/Bumsy ratio is
greater than 1.0, the probability of
overfishing shall increase linearly from
a probability of overfishing of 45
percent to a maximum probability of
overfishing of 49 percent when the B/
Bwmsy ratio is equal to 1.5 or greater.

(c) * * * (1) Unless otherwise
allowed in paragraph (c)(2) of this
section, for instances in which the
application of the risk policy
approaches in paragraph (b) of this
section using OFL distribution results in
a more restrictive ABC recommendation
than the calculation of ABC derived
from the use of FreguiLp at the MAFMC-
specified overfishing risk level as
outlined in paragraph (a) of this section,
the SSC shall recommend to the
MAFMC the lower of the ABC values.

* * * * *
[FR Doc. 2020-27562 Filed 12-14-20; 8:45 am)]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[RTID 0648-XA707]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer From NC to CT

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; quota transfer.

SUMMARY: NMFS announces that the
State of North Carolina is transferring a
portion of its 2020 commercial summer
flounder quota to the State of
Connecticut. This quota adjustment is
necessary to comply with the Summer
Flounder, Scup, and Black Sea Bass
Fishery Management Plan quota transfer
provisions. This announcement informs
the public of the revised commercial
quotas for North Carolina and
Connecticut.

DATES: Effective December 10, 2020,
through December 31, 2020.

FOR FURTHER INFORMATION CONTACT:
Laura Hansen, Fishery Management
Specialist, (978) 281-9225.
SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found in 50 CFR
648.100 through 648.110. These
regulations require annual specification
of a commercial quota that is
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apportioned among the coastal states
from Maine through North Carolina. The
process to set the annual commercial
quota and the percent allocated to each
state is described in § 648.102 and final
2020 allocations were published on
October 9, 2019 (84 FR 54041).

The final rule implementing
Amendment 5 to the Summer Flounder
Fishery Management Plan, as published
in the Federal Register on December 17,
1993 (58 FR 65936), provided a
mechanism for transferring summer
flounder commercial quota from one
state to another. Two or more states,
under mutual agreement and with the
concurrence of the NMFS Greater
Atlantic Regional Administrator, can
transfer or combine summer flounder
commercial quota under § 648.102(c)(2).
The Regional Administrator must
approve any such transfer based on the
criteria in § 648.102(c)(2)(i). In
evaluating requests to transfer a quota or
combine quotas, the Regional
Administrator shall consider whether:
The transfer or combinations would
preclude the overall annual quota from
being fully harvested; the transfer
addresses an unforeseen variation or
contingency in the fishery; and the
transfer is consistent with the objectives
of the FMP and the Magnuson-Stevens
Act.

North Carolina is transferring 50,000
b (22,680 kg) to Connecticut. This
transfer is occurring through mutual
agreement of the states. This transfer
was requested to ensure Connecticut
would not exceed its 2020 quota. The
revised summer flounder quotas for
fishing year 2020 are now: North
Carolina, 3,035,501 1b (1,376,880 kg);
and Connecticut, 350,241 1b (158,867
kg).

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
648.102(c)(2)(i)(A) through (C), which
was issued pursuant to section 304(b),
and is exempted from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 10, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-27561 Filed 12—-10-20; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 200623—-0167; RTID 0648~
XA706]

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Quota Transfers From MA to NC, DE to
Rl, and VA to NY

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification; quota transfers.

SUMMARY: NMFS announces that the
Commonwealth of Massachusetts, the
State of Delaware, and the
Commonwealth of Virginia are
transferring a portion of their 2020
commercial bluefish quota to the State
of North Carolina, the State of Rhode
Island, and the State of New York,
respectively. These quota adjustments
are necessary to comply with the
Atlantic Bluefish Fishery Management
Plan quota transfer provisions. This
announcement informs the public of the
revised commercial bluefish quotas for
Massachusetts, North Carolina,
Delaware, Rhode Island, Virginia, and
New York.

DATES: Effective December 14, 2020
through December 31, 2020.

FOR FURTHER INFORMATION CONTACT:
Laura Hansen, Fishery Management
Specialist, (978) 281-9225.

SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found in 50 CFR
648.160 through 648.167. These
regulations require annual specification
of a commercial quota that is
apportioned among the coastal states
from Maine through Florida. The
process to set the annual commercial
quota and the percent allocated to each
state is described in § 648.162, and the
final 2020 allocations were published
on June 29, 2020 (85 FR 38794).

The final rule implementing
Amendment 1 to the Bluefish Fishery
Management Plan (FMP) published in
the Federal Register on July 26, 2000
(65 FR 45844), and provided a
mechanism for transferring bluefish
quota from one state to another. Two or
more states, under mutual agreement
and with the concurrence of the NMFS
Greater Atlantic Regional Administrator,
can request approval to transfer or
combine bluefish commercial quota
under § 648.162(e)(1)(i) through (iii).

The Regional Administrator must
approve any such transfer based on the
criteria in § 648.162(e). In evaluating
requests to transfer a quota or combine
quotas, the Regional Administrator shall
consider whether: The transfer or
combinations would preclude the
overall annual quota from being fully
harvested; the transfer addresses an
unforeseen variation or contingency in
the fishery; and the transfer is consistent
with the objectives of the FMP and the
Magnuson-Stevens Fishery
Conservation and Management Act.
Massachusetts is transferring 55,000
1b (24,948 kg) of bluefish commercial
quota to North Carolina; Delaware is
transferring 30,000 1b (13,608 kg) to
Rhode Island; and Virginia is
transferring 50,000 1b (22,679 kg) to
New York, through mutual agreement of
the states. These transfers were
requested to ensure that North Carolina,
Rhode Island, and New York would not
exceed their 2020 state quotas. The
revised bluefish quotas for 2020 are:
Massachusetts, 115,838 1b (52,543 kg);
North Carolina, 1,056,058 1b (479,020
kg); Delaware, 21,966 1b (9,964 kg);
Rhode Island, 343,366 1b (155,748 kg);
Virginia, 203,682 lb (92,389 kg); and
New York, 387,335 1b (175,692 kg).

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
648.162(e)(1)(i) through (iii), which was
issued pursuant to section 304(b), and is
exempt from review under Executive
Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 10, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-27538 Filed 12—14-20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 200227-0066; RTID 0648—
XA701]

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Pacific Cod in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
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ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is reallocating the
projected unused amount of Pacific cod
from vessels using jig gear and trawl
catcher vessels (CVs) to CVs less than 60
feet (18.3 m) length overall (LOA) using
hook-and-line or pot gear and American
Fisheries Act (AFA) catcher/processors
(CPs) in the Bering Sea and Aleutian
Islands (BSAI) management area. This
action is necessary to allow the 2020
total allowable catch (TAC) of Pacific
cod to be harvested.

DATES: Effective December 14, 2020,
through 2400 hours, Alaska local time
(A.l.t.), December 31, 2020.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2020 Pacific cod TAC specified
for vessels using jig gear in the BSAI is
178 metric tons (mt), the 2020 Pacific
cod TAC specified for trawl CVs in the
BSAl is 30,707 mt, the 2020 Pacific cod

TAC specified for CVs less than 60 feet
(18.3 m) LOA using hook-and-line or
pot gear in the BSAI is 4,807 mt, and the
2020 Pacific cod TAC specified for AFA
CPs in the BSAI is 3,196 mt as
established by the final 2020 and 2021
harvest specifications for groundfish in
the BSAI (85 FR 13553, March 9, 2020)
and reallocations (85 FR 4601, January
27,2020 and 85 FR 49976, August 17,
2020).

The Administrator, Alaska Region,
NMEFS, (Regional Administrator) has
determined that jig vessels will not be
able to harvest 160 mt of the 2020
Pacific cod TAC allocated to those
vessels under §679.20(a)(7)(ii)(A)(1) and
trawl CVs will not be able to harvest
1,014 mt of the 2020 Pacific cod TAC
allocated to those vessels under
§679.20(a)(7)(ii)(A)(9).

Therefore, in accordance with
§679.20(a)(7)(iv)(C), NMFS apportions
160 mt of Pacific cod from the jig gear
apportionment to the annual amount
specified for catcher vessels less than 60
feet (18.3 m) LOA using hook-and-line
or pot gear. Also, in accordance with
§679.20(a)(7)(ii1)(B), NMFS reallocates
1,014 mt from trawl CVs to the annual
amount specified for AFA CPs.

The harvest specifications for 2020
Pacific cod included in final 2020 and
2021 harvest specifications for
groundfish in the BSAI (85 FR 13553,
March 9, 2020) and reallocations (85 FR
4601, January 27, 2020 and 85 FR
49976, August 17, 2020) are revised as

follows: 18 mt to vessels using jig gear,
29,693 mt to trawl CVs, 4,967 mt to
catcher vessels less than 60 feet (18.3 m)
LOA using hook-and-line or pot gear,
and 4,210 mt to AFA CPs.

Classification

NMEFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
allow for harvests that exceed the
originally specified apportionment of
the Pacific cod TAC. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of December 1, 2020.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 10, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-27526 Filed 12—14—-20; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2020-1131; Project
Identifier MCAI-2020-00613-R]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus Helicopters Model AS350B,
AS350BA, AS350B1, AS350B2,
AS350B3, AS350C, and AS350D
helicopters; Model AS355E, AS355F,
AS355F1, AS355F2, AS355N, and
AS355NP helicopters; and Model
EC130B4 and EC130T2 helicopters. This
proposed AD was prompted by a report
of failed main rotor hub-to-mast
attachment screws. This proposed AD
would require determining whether the
helicopter has been operated in a severe
environment since the last inspection of
the main rotor hub-to-mast attachment
screws, an inspection of the main rotor
hub-to-mast attachment screws if the
helicopter has been operated in a severe
environment, and replacement of the
main rotor hub-to-mast attachment
screws if necessary, as specified in a
European Aviation Safety Agency (now
European Union Aviation Safety
Agency) (EASA) AD, which will be
incorporated by reference. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by January 29,
2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For material incorporated by reference
(IBR) in this AD, contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999
000; email: ADs@easa.europa.eu;
internet: www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Office of the Regional Gounsel,
Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call 817-222-5110. It is also available in
the AD docket on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
1131.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
1131; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Hal
Jensen, Aerospace Engineer, Operational
Safety Branch, FAA, 470 L’Enfant Plaza
SW, Washington, DC 20024; phone:
202-267-9167; email: hal.jensen@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES.Include “Docket No.
FAA-2020-1131; Project Identifier

MCAI-2020-00613-R"” at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this proposal.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Hal Jensen, Aerospace
Engineer, Operational Safety Branch,
FAA, 470 L’Enfant Plaza SW,
Washington DC 20024; phone: 202-267—
9167; email: hal.jensen@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2017-0032, dated February 17, 2017;
corrected February 20, 2017 (EASA AD
2017-0032) (also referred to as the
Mandatory Continuing Airworthiness
Information, or the MCALI), to correct an
unsafe condition for all Airbus
Helicopters Model AS 350 B, AS 350


https://www.regulations.gov
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BA, AS 350 BB, AS 350 B1, AS 350 B2,
AS 350 B3, and AS 350 D helicopters;
AS 355 E, AS 355 F, AS 355 F1, AS 355
F2, AS 355 N, and AS 355 NP
helicopters; and EC 130 B4 and EC 130
T2 helicopters. Model AS 350 BB
helicopters are not certificated by the
FAA and are not included on the U.S.
type certificate data sheet; this proposed
AD therefore does not include those
helicopters in the applicability. This AD
also applies to Airbus Helicopter Model
AS 350C helicopters because these
helicopters have a similar design and
are included on the U.S. type certificate
data sheet.

This proposed AD was prompted by
a report of failed main rotor hub-to-mast
attachment screws on a Model EC130B4
helicopter during a scheduled
maintenance inspection. The FAA is
proposing this AD to address failed
main rotor hub-to-mast attachment
screws, which could lead to
disconnection of the main rotor hub-to-
mast attachment, possibly resulting in
loss of control of the helicopter. See the
MCAL for additional background
information.

Related Service Information Under 1
CFR Part 51

EASA AD 2017-0032 describes
procedures for determining whether the
helicopter has been operated in a severe
environment since the last inspection of
the main rotor hub-to-mast attachment
screws, an inspection of the main rotor
hub-to-mast attachment screws for
corrosion and damage (damage includes
cracks, dents, and bolt distortion) if the
helicopter was operated in a severe
environment, and replacement of the
main rotor hub-to-mast attachment
screws if necessary. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2017-0032, described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD and except as
discussed under “Differences Between
this Proposed AD and the MCAL”

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2017-0032 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2017-0032
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the

regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to “all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD. Service
information specified in EASA AD
2017-0032 that is required for
compliance with EASA AD 2017-0032
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-1131 after the FAA final
rule is published.

Differences Between This Proposed AD
and the MCAI

EASA AD 2017-0032 does not apply
to Airbus Helicopter Model AS350C
helicopters, which are included on the
U.S. type certificate data sheet.
However, this proposed AD would
apply to Airbus Helicopter Model
AS350C helicopters because those
helicopters have a similar design to the
helicopters identified in EASA AD
2017-0032.

Where the service information
specified in paragraph (3) of EASA AD
2017-0032 specifies to contact Airbus
Helicopters if damage or corrosion
exceeds existing criteria, this proposed
AD would require replacing the affected
screws using a method approved by the
Manager, International Validation
Branch, FAA.

Costs of Compliance

The FAA estimates that this proposed
AD affects 1,220 helicopters of U.S.
registry. The FAA estimates the
following costs to comply with this
proposed AD:

ESTIMATED COSTS FOR REQUIRED DETERMINATION OF HELICOPTER OPERATION IN A SEVERE ENVIRONMENT

Cost per Cost on U.S.
Labor cost Parts cost product operators
1 WOrk-hours X $85 PEr NOUP = $85 ......ceeieeieiieiesiee et e e e st entesnaenee s $0 $85 $103,700

The FAA estimates that it would take
about 1 hour per product to comply
with the proposed reporting
requirement in this proposed AD. The
average labor rate is $85 per hour. Based
on these figures, the FAA estimates the
cost of reporting the inspection results

on U.S. operators to be $103,700, or $85
per product.

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on
the results of any required actions. If a
helicopter is determined to have been
operated in a severe environment, an

inspection of the main rotor hub-to-mast
attachment screws will be required. If
there is corrosion or damage to any of
the screws, replacement of the affected
screws will be required. The FAA has
no way of determining the number of
aircraft that might need these on-
condition actions:
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ESTIMATED COSTS OF ON-CONDITION ACTIONS
Labor cost Parts cost Cost per
product
4 WOrk-hours X $85 PEIr NOUI = $3B40 ......oiiiiiiecie ettt s et e s e et e st e e teeeaseesaeeeaseesseeebeesseeanneas $106 $446

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this proposed AD is 2120—
0056. The paperwork cost associated
with this proposed AD has been
detailed in the Costs of Compliance
section of this document and includes
time for reviewing instructions, as well
as completing and reviewing the
collection of information. Therefore, all
reporting associated with this proposed
AD is mandatory. Comments concerning
the accuracy of this burden and
suggestions for reducing the burden
should be directed to: Information
Collection Clearance Officer, Federal
Aviation Administration, 10101
Hillwood Parkway, Fort Worth, TX
76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the

national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Airbus Helicopters: Docket No. FAA-2020-
1131; Project Identifier MCAI-2020—
00613-R.

(a) Comments Due Date

The FAA must receive comments by
January 29, 2021.

(b) Affected Airworthiness Directives (ADs)

None.

(c) Applicability

This AD applies to all Airbus Helicopters,
certificated in any category, as identified in
paragraphs (c)(1) through (3) of this AD.

(1) Model AS350B, AS350BA, AS350B1,
AS350B2, AS350B3, AS350C, and AS350D
helicopters.

(2) Model AS355E, AS355F, AS355F1,
AS355F2, AS355N, and AS355NP
helicopters.

(3) Model EC130B4 and EC130T2
helicopters.

(d) Subject

Joint Aircraft System Component (JASC)
Code 6200, Main Rotor System.

(e) Reason

This AD was prompted by a report of failed
main rotor hub-to-mast attachment screws.
The FAA is issuing this AD to address failed
main rotor hub-to-mast attachment screws,
which could lead to disconnection of the
main rotor hub-to-mast attachment, possibly
resulting in loss of control of the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Aviation Safety
Agency (now European Union Aviation
Safety Agency) (EASA) AD 2017-0032, dated
February 17, 2017; corrected February 20,
2017 (EASA AD 2017-0032).

(h) Exceptions to EASA AD 2017-0032

(1) Where EASA AD 2017-0032 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2017-0032 does not apply to this AD.

(3) Paragraph (4) of EASA AD 2017-0032
specifies to report inspection results to
Airbus Helicopters within a certain
compliance time. For this AD, report
inspection results at the applicable time
specified in paragraph (h)(3)(i) or (ii) of this
AD

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(ii) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(4) Where EASA AD 2017-0032 refers to
flight hours (FH), this AD requires using
hours time-in-service.

(5) Where the service information specified
in paragraph (3) of EASA AD 2017-0032
specifies to contact Airbus Helicopters if
damage or corrosion exceeds existing criteria,
for this AD, replace the affected screws using
a method approved by the Manager,
International Validation Branch, FAA. For a
repair method to be approved by the
Manager, International Validation Branch, as
required by this paragraph, the Manager’s
approval letter must specifically refer to this
AD.

(6) Although the service information
referenced in EASA AD 2017-0032 specifies
to discard certain parts, this AD does not
include that requirement.
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(i) Alternative Methods of Compliance
(AMOCs):

The Manager, International Validation
Branch, FAA, has the authority to approve
AMOCGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Validation Branch, send
it to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-AVS-AIR-730-AMOC@
faa.gov. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, searching existing data sources,
gathering and maintaining the data needed,
and completing and reviewing the collection
of information. All responses to this
collection of information are mandatory as
required by this AD. Send comments
regarding this burden estimate or any other
aspect of this collection of information,
including suggestions for reducing this
burden to: Information Collection Clearance
Officer, Federal Aviation Administration,
10101 Hillwood Parkway, Fort Worth, TX
76177-1524.

(k) Related Information

(1) For EASA AD 2017-0032, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; phone: +49 221 8999 000;
email: ADs@easa.europa.eu; internet:
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Office of the Regional
Counsel, Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX 76177.
For information on the availability of this
material at the FAA, call 817-222-5110. This
material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2020-1131.

(2) For more information about this AD,
contact Hal Jensen, Aerospace Engineer,
Operational Safety Branch, FAA, 470
L’Enfant Plaza SW, Washington, DC 20024;
phone: 202-267-9167; email: hal.jensen@
faa.gov.

Issued on December 9, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-27460 Filed 12—14—20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-0309; Product
Identifier 2018-SW-014—-AD]

RIN 2120-AA64

Airworthiness Directives; Leonardo
S.p.a. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Leonardo S.p.a. (Leonardo) Model
AW189 helicopters. This proposed AD
would require inspecting the tail plane
installation forward bolts (bolts) and
depending on the results of those
inspections, removing certain parts from
service or installing a tail plane
retromod. This proposed AD would also
require torqueing certain part-numbered
nuts, inspecting bolts and nuts for wear,
and depending on the results of those
inspections, removing parts from
service. This proposed AD was
prompted by two reported failures of the
bolts. The actions of this proposed AD
are intended to address an unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by January 29,
2021.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
https://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

o Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590-0001.

e Hand Delivery: Deliver to the
““Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at https://

www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0309; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
European Aviation Safety Agency (now
European Union Aviation Safety
Agency) (EASA) AD, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

For service information identified in
this proposed rule, contact Leonardo
S.p.a. Helicopters, Emanuele Bufano,
Head of Airworthiness, Viale G.Agusta
520, 21017 C.Costa di Samarate (Va)
Italy; telephone +39-0331-225074; fax
+39-0331-229046; or at https://
www.leonardocompany.com/en/home.
You may view the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177.

FOR FURTHER INFORMATION CONTACT:
Scott Franke, Aviation Safety Engineer,
General Aviation & Rotorcraft Section,
International Validation Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817-222-5889; email
scott.franke@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2018-0309; Product Identifier
2018-SW-014—-AD" at the beginning of
your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this proposal.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
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Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Scott Franke, Aviation
Safety Engineer, General Aviation &
Rotorcraft Section, International
Validation Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone 817-222-5889; email
scott.franke@faa.gov. Any commentary
that the FAA receives which is not
specifically designated as CBI will be
placed in the public docket for this
rulemaking.

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA Emergency AD
No. 2018-0047-E, dated February 28,
2018, to correct an unsafe condition for
Leonardo S.p.A. (formerly Finmeccanica
S.p.A., AgustaWestland S.p.A.) Model
AW189 helicopters. EASA advises of
two reported incidents of failed bolts
and that fretting and wear were
identified as the root cause of the
failures. EASA states that this condition,
if not detected and corrected, could lead
to reduced control of the helicopter.

According to EASA, Leonardo
Helicopters issued Emergency Alert
Service Bulletin No. 189-177, Revision
A, dated February 28, 2018 (EASB 189—
177), to address this unsafe condition
and provide instructions for inspecting
each bolt part number (P/N)
8G5510A06251 and 8G5510A05951 and
installing an improved tail plane
installation retromod P/N
8G5510P00511 (tail plane retromod).
However, EASA advises that because
the tail plane retromod was previously
available in production or through
optional Leonardo Service Bulletin No.
189-130, dated January 30, 2017 (SB
189-130), adjustment of the bolt torque
is necessary for some helicopters
because an incorrect torque value for
installation of the bolts was specified.
Accordingly, the EASA AD requires
repetitive inspections of each bolt,
installing a tail plane retromod,
adjustment of the bolt torque for some
helicopters that had the tail plane

retromod installed either in production
or by following SB 189-130, and
repetitive torque checks of the bolts.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA of the unsafe condition described
in its AD. The FAA is proposing this AD
after evaluating all known relevant
information and determining that an
unsafe condition is likely to exist or
develop on other products of the same
type designs.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EASB 189-177,
which contains procedures for
inspecting each bolt and installing the
tail plane retromod. This service
information also contains procedures for
repetitively verifying the torque of the
associated nut P/N MS17825-7 (nut).

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Proposed AD Requirements

For Model AW189 helicopters
without a tail plane retromod installed,
this proposed AD would require, before
further flight and thereafter before each
flight, inspecting each bolt for a missing
bolt head, breakage, and correct
installation. If there is a missing bolt
head, a broken bolt, or an incorrectly
installed bolt, this proposed AD would
require, before further flight, removing
the bolt from service and installing the
tail plane retromod.

For Model AW189 helicopters with a
tail plane retromod installed with an
incorrect torque value (installed either
in service in accordance with SB 189-
130 or in production, which this
proposed AD specifies by serial
number), this proposed AD would
require, within 10 hours time-in-service
(TIS), correcting the torque, installing a
cotter pin, and lockwiring each nut on
the adjustable rod assembly P/N
4F5510A00232.

Lastly, within 10 hours TIS after
installing a tail plane installation
retromod, within 10 hours TIS after
correcting an incorrect torque value, or
within 10 hours TIS after the effective
date of this AD, whichever occurs later,
and thereafter at intervals not to exceed
50 hours TIS, this proposed AD would
require determining the torque of each
nut. If the torque is less than 15 Nm (11
ft-1bs) or more than 20 Nm (14.75 ft-1bs),

this proposed AD would require
inspecting the bolt and nut for wear,
and removing the bolt and nut from
service if there is any wear.

Differences Between This Proposed AD
and the EASA AD

The EASA AD requires repetitive
torque checks at progressively
increasing intervals, while this
proposed AD would require the
repetitive torque check at intervals not
to exceed 50 hours TIS. Since there is
not enough field data at this time to
substantiate progressively increasing the
time between inspections up to 400
hours TIS, the FAA has determined an
interval of 50 hours TIS is necessary.
The FAA may take further rulemaking
action to increase this interval should
more data become available.

Interim Action

The FAA considers this proposed AD
to be an interim action. If final action is
later identified, the FAA might consider
further rulemaking then.

Costs of Compliance

The FAA estimates that this proposed
AD would affect 4 helicopters of U.S.
Registry. The FAA estimates that
operators may incur the following costs
in order to comply with this proposed
AD. Labor costs are estimated at $85 per
work-hour.

Inspecting the bolts before each flight
would take about 0.25 work-hour, for an
estimated cost of $21 per helicopter and
$84 for the U.S. fleet per inspection
cycle.

If required, installing a tail plane
retromod would take about 12 work-
hours and parts would cost about
$5,500, for an estimated cost of $6,520
per helicopter.

Inspecting and verifying the torque of
the bolts and nuts would take about 1
work-hour, for an estimated cost of $85
per helicopter and $340 for the U.S.
fleet per inspection cycle.

If required, replacing a bolt and nut
would take about 1 work-hour and parts
would cost about $250, for an estimated
cost of $335 per replacement.

According to Leonardo’s service
information, some of the costs of this
AD may be covered under warranty,
thereby reducing the cost impact on
affected individuals. The FAA does not
control warranty coverage by Leonardo.
Accordingly, the FAA has included all
costs in its cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
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the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed, I certify
that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Leonardo S.p.a.: Docket No. FAA-2018—

0309; Product Identifier 2018-SW—-014—
AD.

(a) Applicability
This airworthiness directive (AD) applies

to Leonardo S.p.a. Model AW189 helicopters,
certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
failure of a tail plane installation bolt. This
condition could result in reduced control of
the helicopter.

(c) Comments Due Date

The FAA must receive comments by
January 29, 2021.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) For helicopters without a tail plane
installation retromod part number (P/N)
8G5510P00511 (tail plane retromod)
installed, before further flight and thereafter
before each flight, inspect each forward
attachment bolt (bolt) P/N 8G5510A06251
and 8G5510A05951 for a missing bolt head,
breakage, and correct installation as depicted
in Figure 12 of Leonardo Helicopters
Emergency Alert Service Bulletin No. 189—
177, Revision A, dated February 28, 2018
(EASB 189-177). If there is a missing bolt
head, a broken bolt, or an incorrectly
installed bolt, before further flight, remove
the bolt from service and install the tail plane
retromod by following the Accomplishment
Instructions, Part II, paragraphs 3.1 through
3.33 of EASB 189-177, except you are not
required to discard parts and where EASB
189-177 specifies contacting Leonardo PSE
for corrective action, the action must be
accomplished using a method approved by
the Manager, International Validations
Branch, FAA. The Manager’s approval letter
must specifically refer to this AD.

(2) For helicopters with a tail plane
retromod installed in accordance with
Leonardo Helicopters Service Bulletin No.
189-130, dated January 30, 2017, and for
helicopters with serial number 49046, 49053,
89008, 89009, 92007, or 92008, within 10
hours time-in-service (TIS) after the effective
date of this AD, loosen and then torque each
nut P/N MS17825-7 (nut) to 15 to 20 Nm (11
to 14.75 ft-1bs), and install a cotter pin and
lockwire each nut on the adjustable rod
assembly P/N 4F5510A00232, as depicted in
Figure 7, Detail N Step 6.5 and Figure 9,
Detail P Step 7.9 of EASB 189-177.

(3) Within 10 hours TIS after installing a
tail plane retromod, within 10 hours TIS after
complying with paragraph (e)(2) of this AD,
or within 10 hours TIS after the effective date
of this AD, whichever occurs later, and
thereafter at intervals not to exceed 50 hours
TIS, do the following:

(i) Determine the torque of each nut.

(ii) If the torque is less than 15 Nm (11 ft-
1bs) or more than 20 Nm (14.75 ft-bs), before
further flight, remove the bolt and nut and
inspect for wear. If there is any wear on the
bolt or nut, before further flight, remove the
bolt and nut from service.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, may approve AMOCs for this
AD. Send your proposal to: Scott Franke,
Aviation Safety Engineer, General Aviation &
Rotorcraft Section, International Validation
Branch, FAA, 10101 Hillwood Pkwy., Fort
Worth, TX 76177; telephone 817-222-5110;
email 9-AVS-AIR-730-AMOC@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

(1) Leonardo Helicopters Service Bulletin
No. 189-130, dated January 30, 2017, which
is not incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Leonardo S.p.a. Helicopters,
Emanuele Bufano, Head of Airworthiness,
Viale G.Agusta 520, 21017 C.Costa di
Samarate (Va) Italy; telephone +39-0331—
225074; fax +39-0331-229046; or at https://
www.leonardocompany.com/en/home. You
may view the referenced service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (now
European Union Aviation Safety Agency)
(EASA) AD No. 2018-0047-E, dated
February 28, 2018. You may view the EASA
AD on the internet at https://
www.regulations.gov in the AD Docket.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 5510, Tail Stabilizer.

Issued on December 8, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-27452 Filed 12—14-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-1116; Project
Identifier AD-2020-00784-E]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).
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SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2012—-04-15, which applies to all Pratt

& Whitney (PW) JT9D—3A, JT9D-7,
JTOD-7A, JT9D—7AH, JT9D—7F, JT9D—
7H, JT9D-7], JT9D-20, JT9D-20], JT9D-
59A, JT9D-70A, JT9D-7Q, JT9D-7Q3,
JT9D—7R4D, JT9D-7R4D1, JT9D-7RA4E,
JT9D-7R4E1, JTOD-7R4E4, JTOD—
7R4G2, and JT9D-7R4H1 (JT9D) model
turbofan engines. AD 2012-04-15
requires revisions to the Airworthiness
Limitations Section (ALS) of the
manufacturer’s Instructions for
Continued Airworthiness (ICA) to
include required enhanced inspection of
selected critical life-limited parts at
each piece-part opportunity. AD 2012—
04-15 also requires additional revisions
to the JT9D model engines ALS of the
manufacturer’s ICA. Since the FAA
issued AD 2012-04—15, PW notified the
FAA that revisions to the mandatory
inspections contained within the ALS of
the manufacturer’s ICA were necessary.
This proposed AD would revise the
required inspections of selected critical
life-limited parts specified in the ALS of
the manufacturer’s ICA and, for air
carriers, to the existing continuous
airworthiness air carrier maintenance
program (CAMP). The FAA is proposing
this AD to address the unsafe condition
on these products.

DATES: The FAA must receive comments
on this proposed AD by January 29,
2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-1116; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
NPRM, any comments received, and
other information. The street address for
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Nicholas Paine, Aviation Safety
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: (781) 238-7742; fax: (781) 238—
7199; email: nicholas.j.paine@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2020-1116; Project Identifier AD—
2020-00784-E” at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this proposed
AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), GBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Nicholas Paine,
Aviation Safety Engineer, ECO Branch,
FAA, 1200 District Avenue, Burlington,
MA 01803. Any commentary that the
FAA receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA issued AD 2012-04-15,
Amendment 39-16971 (77 FR 15939,
March 19, 2012) (AD 2012-04-15) for
all PW JT9D model turbofan engines.
AD 2012-04-15 was prompted by the
need to require enhanced inspection of
selected critical life-limited parts. AD
2012-04-15 requires revisions to the
ALS of the manufacturer’s ICA to
include required enhanced inspection of
selected critical life-limited parts at
each piece-part opportunity. The agency
issued AD 2012—-04-15 to prevent
failure of critical life-limited rotating
engine parts, which could result in
uncontained engine failure and damage
to the airplane.

Actions Since AD 2012-04-15 Was
Issued

Since the FAA issued AD 2012-04—
15, PW identified errors in the list of
mandatory inspections to add to the
ALS. During review of the AD, PW
found that AD 2012-04-15 did not
include eddy current inspections of the
fan hubs. Additionally, PW identified
duplicate inspections of the HPT Stage
2 disk tie rod and web cooling holds.
This AD revises the ALS of the
manufacturer’s ICA.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed AD Requirements in This
NPRM

This proposed AD would retain
certain requirements of AD 2012-04-15.
This proposed AD would revise the
required inspections of selected critical
life-limited parts specified in the ALS of
the manufacturer’s ICA and, for air
carriers, to the existing CAMP.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 27
engines installed on airplanes of U.S.
registry. Based on updated information
since the publication of AD 2012-04—
15, the FAA revised the estimated
number of engines installed on
airplanes of U.S. registry from 438 in
AD 2012-04-15 to 27 in this proposed
rule.

The FAA estimates the following
costs to comply with this proposed AD:
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ESTIMATED COSTS
Action Labor cost Parts cost %?g‘éﬁ;r Cgf,;?;‘tolﬁ'ss'
Update ALS ......ccocoieeeees 1 work-hour x $85 per hour = $85 .........ccceeevieeieeiieecieeieens $0 $85 $2,295

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing airworthiness directive
2012—-04-15, Amendment 39-16971 (77
FR 15939, March 19, 2012); and

m b. Adding the following new
airworthiness directive:

Pratt & Whitney: Docket No. FAA-2020-
1116; Project Identifier AD-2020-00784-
E.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) action by
January 29, 2021.

(b) Affected ADs

This AD replaces AD 2012-04-15,
Amendment 39-16971 (77 FR 15939, March
19, 2012).

(c) Applicability

This AD applies to all Pratt & Whitney
(PW) JT9D=3A, JT9D—7, JT9D—7A, JTOD—
7AH, JT9D-7F, JT9D—7H, JT9D~7], JT9D—20,
JT9D-20]J, JT9D-59A, JTOD—70A, JTID-7Q,
JT9D-7Q3, JT9D-7R4D, JT9D—7R4D1, JT9D—
7R4E, JTOD-7R4E1, JTOD-7R4E4, JT9D—
7R4G2, and JT9D-7R4H1 (JT9D) model
turbofan engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by the need to
require enhanced inspection of selected
critical life-limited parts of PW JT9D model
turbofan engines. The FAA is issuing this AD
to prevent the failure of critical life-limited
rotating engine parts. The unsafe condition,
if not addressed, could result in uncontained
part release, damage to the engine, and
damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within the 30 days after the effective date
of this AD, add Figure 1 to paragraph (g) of
this AD to the Airworthiness Limitations
Section (ALS) of the manufacturer’s
Instructions for Continued Airworthiness
(ICA) and, for air carrier operations, to the
existing continuous airworthiness air carrier
maintenance program.

BILLING CODE 4910-13-P
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Mandatory Inspections

(1) Inspect the following life-limited parts at each piece-part
opportunity in accordance with the instructions provided in the applicable
manual provisions:

Engine Model  Engine Part Inspect <HD1>Inspect
(JTID-xxx) Manual Part  Nomenclature per ion/
Number Manual Check
(P/N) Section
3A/7/TA/TAH/T  *646028 (or All Fan Hubs 72-31-04  Inspection-03
F/7H/7J/20/20]  the equivalent  All Fan Hubs 72-31-04  Inspection-02
customized
versions,
770407 and
770408)
AIlHPC Stage 5—-15  72-35-00  Inspection-03
Disks and Rear
Compressor Drive
Turbine Shafts
All HPT Stage 1-2 72-51-00  Inspection-03
Disks and Hubs
**All HPT Stage 1 72-51-02  Inspection -06
Disk Web Cooling
Holes
All HPT Stage 2 Disk ~ 72-51-02  Inspection- 05
Web Tie rod Holes
ANl LPT Stage 3 -6 72-52-00  Inspection-03
Disks and Hubs
59A/70A 754459 All Fan Hubs 72-31-04  Check-00
All Fan Hubs 72-31-00  Check-00
AILHPC Stage 5-15  72-35-00  Check-00
Disks and Rear
Compressor Drive
Turbine Shafts
All HPT Stage 1-2 72-51-00  Check-03
Disks and Hubs
All HPT Stage 1 Disk ~ 72-51-02  Check-03
Web Cooling Holes
**All HPT Stage 2 72-51-02  Check-04
Disk Tie rod and Web
Cooling Holes
ANl LPT Stage 3 -6 72-52-00  Check-03

Disks and Hubs
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Engine Model Engine Part Inspect Inspection/
(JTID-xxx) Manual Nomenclature per Check

(P/N) Manual
Section
7Q/7Q3 777210 All Fan Hubs 72-31-02  Inspection-02
All Fan Hubs 72-31-00  Inspection-03
AIlHPC Stage 5—-15  72-35-00  Inspection-03
Disks and Rear
Compressor Drive
Turbine Shafts
All HPT Stage 1-2 72-51-00  Inspection-03
Disks and Hubs Inspection-03
All HPT Stage 1 Disk ~ 72-51-06
Web Cooling Holes
**All HPT Stage 2 72-51-07  Inspection-03
Disk Tie rod and Web
Cooling Holes
ANl LPT Stage 3 -6 72-52-00  Inspection-03
Disks and Hubs
7R4D/7R4D1/7 785058, All Fan Hubs 72-31-00  Inspection/Che
R4E/7TR4E1/7R4 785059, and ck-03
E4 789328
**All Fan Hub Slots 72-31-01  Inspection/Che
ck-02
AIlHPC Stage 5—-15  72-35-00  Inspection/Che
Disks and Rear ck 03
Compressor Drive
Turbine Shafts
All HPT Stage 1-2 72-51-00  Inspection/Che
Disks and Hubs ck 03
ANl LPT Stage 3 -6 72-52-00  Inspection/Che
Disks and Hubs ck 03
**All HPT Stage 2 72-51-07  Inspection/Che
Disk Tie rod and Web ck-02
Cooling Holes
7R4D/7R4D1/7 785058 and  All HPT Stage 1 Disk ~ 72-51-06  Inspection/Che
R4E/7R4E1 785059 Web Cooling Holes ck-02

* P/N 770407 and 770408 are customized versions of P/N 646028 engine manual.
** Two asterisks identify the part nomenclatures and inspections added to the table.

(2) For the purposes of these mandatory inspections, piece-part

opportunity means:

(1) The part is considered completely disassembled when
disassembly is in accordance with the disassembly instructions in the
manufacturer’s engine shop manual; and

(1) The part has accumulated more than 100 cycles-in-service
since the last piece-part opportunity inspection, provided that the part was
not damaged or related to the cause for its removal from the engine.

BILLING CODE 4910-13-C

(h) Alternative Methods of Compliance
(AMOCs)

or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,

(1) The Manager, ECO Branch, FAA, has send it to the attention of the person
the authority to approve AMOGs for this AD, iden.tified in Related Information. You may
if requested using the procedures found in 14 email your request to: ANE-AD-AMOC@
CFR 39.19. In accordance with 14 CFR 39.19, faa.gov.
send your request to your principal inspector

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.
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(i) Related Information

For more information about this AD,
contact Nicholas Paine, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7742; fax: (781) 238—7199; email:
nicholas.j.paine@faa.gov.

Issued on December 9, 2020.

Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.
[FR Doc. 2020-27511 Filed 12—14-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-1072; Airspace
Docket No. 20-ACE-23]

RIN 2120-AA66
Proposed Establishment of Class E
Airspace; Leoti, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace extending
upward from 700 feet above the surface
at Mark Hoard Memorial Airport, Leoti,
KS. The establishment of Class E
airspace facilitates the airport’s
transition from visual flight rules (VFR)
to instrument flight rules (IFR)
operations. This action would ensure
the safety and management of IFR
operations at the airport.

DATES: Comments must be received on
or before January 29, 2021.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
1(800) 647-5527, or (202) 366—9826.
You must identify FAA Docket No.
FAA-2020-1072; Airspace Docket No.
20-ACE-23, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11E, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is

also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish Class E airspace to support the
airport’s transition from VFR to IFR
operations at Mark Hoard Memorial
Airport, Leoti, KS.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA—-2020-1072; Airspace
Docket No. 20-ACE-23". The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments

will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov//air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours, except federal
holidays, at the Northwest Mountain
Regional Office of the Federal Aviation
Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11E, Airspace
Designations and Reporting Points,
dated July 21, 2020, and effective
September 15, 2020. FAA Order
7400.11E is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by establishing Class E
airspace extending upward from 700
feet above the surface at the Mark Hoard
Memorial Airport, Leoti, KS. The
establishment of Class E airspace
facilitates the airport’s transition from
VFR to IFR operations. The airspace is
designed to contain IFR departures to
1,200 feet above the surface and IFR
arrivals descending below 1,500 feet
above the surface. The area would be
described as follows: That airspace
extending upward from 700 feet above
the surface within a 6.5-mile radius of
Mark Hoard Memorial Airport.


https://www.faa.gov//air_traffic/publications/airspace_amendments/
https://www.faa.gov//air_traffic/publications/airspace_amendments/
https://www.faa.gov//air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr_locations.html
https://www.archives.gov/federal-register/cfr/ibr_locations.html
https://www.archives.gov/federal-register/cfr/ibr_locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
mailto:nicholas.j.paine@faa.gov
mailto:fedreg.legal@nara.gov
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Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6005. Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE KS E5 Leoti, KS [New]
Mark Hoard Memorial Airport, KS
(Lat. 38°27°27” N, long. 101°21’03” W)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Mark Hoard Memorial Airport.

Issued in Seattle, Washington, on
December 7, 2020.
B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2020-27477 Filed 12—14-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229
[Docket No. 201123-0312]
RIN 0648-BF90

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Amendment to the Atlantic Pelagic
Longline Take Reduction Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to amend the
regulations implementing the Atlantic
Pelagic Longline Take Reduction Plan
(hereinafter called the PLTRP or the
Plan) to reduce mortalities and serious
injuries of short-finned pilot whales
incidental to the Atlantic pelagic
longline fishery to meet the long-term
goal of the Plan as required by the
Marine Mammal Protection Act
(MMPA). The PLTRP currently contains
both regulatory and non-regulatory
management measures to reduce
mortality and serious injury of pilot
whales (Globicephala spp.) and Risso’s
dolphins (Grampus griseus), in the
Atlantic portion of the Category I
Atlantic Ocean, Caribbean, Gulf of
Mexico large pelagics longline fishery
(hereinafter called Atlantic pelagic

longline fishery). The proposed
amendments to the PLTRP are based on
consensus recommendations submitted
by the Atlantic Pelagic Longline Take
Reduction Team (hereinafter called the
PLTRT or the Team) and include:
Removing the Cape Hatteras Special
Research Area and the associated
special observer and research
participation requirements for
fishermen operating in that area,
modifying the mainline length
restrictions for pelagic longline sets in
the U.S. exclusive economic zone (EEZ)
portion of the Mid-Atlantic Bight, and
implementing required hook and
gangion modifications in the EEZ
portion of the Florida East Coast, South
Atlantic Bight, Mid-Atlantic Bight and
Northeast Coastal fishing areas.
Furthermore, NMFS is removing Risso’s
dolphins and long-finned pilot whales
from the Plan’s scope.

DATES: Written comments on the
proposed rule must be received no later
than 5 p.m. eastern time on February 16,
2021.

ADDRESSES: You may submit comments
on this proposed rule, identified by
0648-BF90, by any of the following
methods:

e Federal eRulemaking Portal: Go to
www.regulations.gov/#!docketDetail;D=
NOAA-NMFS-2016-0105, click the
“Comment Now!” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Erin Fougeres, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

Instructions: NMFS may not consider
comments if they are sent by any other
method, to any other address or
individual, or received after the
comment period ends. All comments
received are a part of the public record
and NMFS will generally post for public
viewing on to www.regulations.gov
without change. All personal identifying
information (for example, name,
address, etc.), confidential business
information, or otherwise sensitive
information submitted voluntarily by
the sender is publicly accessible. NMFS
will accept anonymous comments (enter
N/A in the required fields, if you wish
to remain anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

The draft Environmental Assessment,
Regulatory Impact Review, Regulatory
Flexibility Act Analysis, and references
for the Proposed rule, can be found in
the Federal eRulemaking Portal as
supplementary document. Background
documents for the PLTRP can be
downloaded from the Take Reduction
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website: https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
pelagic-longline-take-reduction-plan, or
by submitting a request to the Team
coordinator, Erin Fougeres, 727—824—
5312.

FOR FURTHER INFORMATION CONTACT: Erin
Fougeres, NMFS, Southeast Region,
727-824-5312, or Kristy Long, NMFS,
Office of Protected Resources, 206—526—
4792. Individuals who use
telecommunications devices for the deaf
(TDD) may call the Federal Information
Relay Service at 1-800—877—-8339
between 8 a.m. and 4 p.m. eastern time,
Monday through Friday, excluding
Federal holidays.

SUPPLEMENTARY INFORMATION:

Background

Section 118(f) of the MMPA requires
NMEFS to develop and implement take
reduction plans to assist in the recovery
of, or prevent the depletion of, each
strategic marine mammal stock that
interacts with Category I or II fisheries.
Category I fisheries are fisheries that
have frequent incidental mortality and
serious injury of marine mammals, and
Category II fisheries are fisheries that
have occasional incidental mortality
and serious injury of marine mammals.
The MMPA also provides NMFS
discretion to develop and implement a
take reduction plan for any other marine
mammal stocks that interact with a
Category I fishery, which the agency
determines, after notice and opportunity
for public comment, has a high level of
mortality and serious injury across a
number of such marine mammal stocks.

The MMPA defines a strategic stock
as a marine mammal stock: (1) For
which the level of direct human-caused
mortality exceeds the potential
biological removal (PBR) level; (2)
which, based on the best available
scientific information, is declining and
is likely to be listed as a threatened
species under the Endangered Species
Act (ESA) in the foreseeable future; or
(3) which is listed as threatened or
endangered under the ESA, or is
designated as a depleted species under
the MMPA (16 U.S.C. 1362(19)). The
PBR level is the maximum number of
animals, not including natural
mortalities, which can be removed
annually from a stock, while allowing
that stock to reach or maintain its
optimum sustainable population level
(50 CFR 229.2).

In accordance with section 118(f) of
the MMPA (16 U.S.C 1387), the
immediate goal of a take reduction plan
is to reduce, within six months of its
implementation, the incidental
mortality or serious injury of marine

mammals taken in the course of
commercial fishing operations to levels
less than the PBR level for the stock.
The long-term goal of a take reduction
plan is to reduce, within 5 years of its
implementation, the incidental
mortality or serious injury of marine
mammals taken in the course of
commercial fishing to insignificant
levels approaching a zero mortality and
serious injury rate (i.e., insignificance
threshold or zero mortality rate goal),
which is 10 percent of the PBR level for
a marine mammal stock (69 FR 43338,
July 20, 2004). The long-term goal takes
into account the economics of the
fishery, the availability of existing
technology, and existing state or
regional fishery management plans. The
MMPA also requires NMFS to amend
take reduction plans and implementing
regulations as needed to meet these
requirements and goals.

History of the PLTRT

The impetus for the PLTRP was a
2003 settlement agreement between
NMFS and the Center for Biological
Diversity that required convening a
Take Reduction Team (the PLTRT or the
Team) under the MMPA by June 30,
2005, to address mortality and serious
injury of Western North Atlantic pilot
whales (Globicephala spp.) and
common dolphins (Delphinus delphis
delphis) in the Atlantic pelagic longline
fishery, which was then, and currently
still is, listed as a Category I fishery. At
the time of the settlement agreement,
the western North Atlantic stocks of
these species were identified as strategic
stocks.

However, as the Plan was being
developed, long-finned pilot whales
(Globicephala melas melas) and short-
finned pilot whales (Globicephala
macrorhynchus) and common dolphins
were all reclassified as non-strategic
stocks (Waring et al. 2006). Because
incidental mortality and serious injury
of short-finned and long-finned pilot
whales in the Atlantic pelagic longline
fishery continued to exceed the
insignificance threshold (although not
the PBR level) for the stocks, these
species were included under the PLTRP.
Common dolphins, even though
included in the settlement agreement,
were not considered in the PLTRP
because there had been no recent
observed mortalities or serious injuries.
Risso’s dolphins, on the other hand,
were considered within the scope of the
PLTRP, even though the species was not
included in the settlement agreement
and was not a strategic stock at the time,
because mortalities and serious injuries
incidental to the Atlantic pelagic
longline fishery exceeded the

insignificance threshold (although not
the PBR level) for the stock, similar to
short-finned and long-finned pilot
whales.

In accordance with the MMPA and
the settlement agreement, NMFS
convened the PLTRT in June 2005.
NMFS announced the establishment of
the PLTRT on June 22, 2005, in the
Federal Register (70 FR 36120). NMFS
selected team members according to
guidance provided in section
118(f)(6)(C) of the MMPA. Members of
the PLTRT include commercial
fishermen and representatives of the
Atlantic Pelagic Longline Fishing
industry, environmental groups, marine
mammal biologists, fisheries biologists,
and representatives of the Mid-Atlantic
Fishery Management Council, the
Marine Mammal Commission, and
NMFS.

The incidental mortality and serious
injury for both pilot whales and Risso’s
dolphins exceeded the insignificance
threshold, yet remained below the PBR
level, and were considered non-strategic
stocks that interact with a Category I
fishery. Therefore, in accordance with
the long-term goal of section 118(f)(2) of
the MMPA, NMFS directed the PLTRT
to develop and submit a draft Take
Reduction Plan to the agency within 11
months that focused on reducing
incidental mortalities and serious
injuries of pilot whales and Risso’s
dolphins to a level approaching the
insignificance threshold within five
years of implementation of the Plan.

Four professionally-facilitated
meetings and two full-team conference
calls were held between June 2005 and
May 2006. The PLTRT reached
consensus at the May 2006 meeting, and
on June 8, 2006, submitted to NMFS a
Draft PLTRP, including
recommendations for take reduction
measures, as well as research needs and
other non-regulatory measures (PLTRT,
2006). Based on the Draft PLTRP, NMFS
published a proposed rule (73 FR 35623,
June 24, 2008) and a final rule (74 FR
23349, May 19, 2009) implementing the
PLTRP, which became effective on June
18, 2009 (50 CFR 229.36). Since
implementation of the PLTRP, the Team
has continued to monitor the
effectiveness of the Plan and review
recent research relevant to the PLTRT
and new scientific information on
updated estimates of abundance and
mortality and serious injury for pilot
whales and Risso’s dolphins.

Western North Atlantic Pilot Whales

The distribution of the western North
Atlantic stock of short-finned pilot
whale overlaps in some areas with that
of the western North Atlantic long-


https://www.fisheries.noaa.gov/national/marine-mammal-protection/pelagic-longline-take-reduction-plan
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finned pilot whale stock. The area of
overlap between the western North
Atlantic stocks of short-finned and long-
finned pilot whales occurs primarily
along the shelf break between 38°N and
40°N latitude (Garrison and Rosel 2017).
The full latitudinal range of each
species remains uncertain; however,
south of Cape Hatteras, NC, most pilot
whale sightings are expected to be short-
finned pilot whales, while north of
~42°N most pilot whale sightings are
expected to be long-finned pilot whales
(Garrison and Rosel 2017). Additionally,
these species are difficult to
differentiate at sea and cannot be
reliably visually identified during either
abundance surveys or observations of
fishery mortality without high-quality
photographs (Rone and Pace 2012).
Therefore, the ability to separately
assess the two species in U.S. Atlantic
waters is complex and requires
additional information on seasonal
spatial distribution (Hayes et al. 2019).

All estimated mortalities and serious
injuries of pilot whales incidental to the
Atlantic pelagic longline fishery from
2010 to 2013 were assigned exclusively
to short-finned pilot whales (Hayes et al.
2019). From 2014 to 2016, pilot whale
estimated mortalities and serious
injuries incidental to the Atlantic
pelagic longline fishery were
apportioned between the short-finned
and long-finned pilot whale stocks
according to a logistic regression model
(Garrison and Rosel 2017). Short-finned
pilot whales made up the majority of the
apportioned estimated mortality and
serious injury, with only 1 percent and
4 percent of the estimated mortalities
and serious injuries between 2014 and
2016 being apportioned to long-finned
pilot whales (Hayes et al. 2019).

The minimum population estimate for
short-finned pilot whales in the western
North Atlantic is 23,637 (Hayes et al.
2019). Based on the years 2012 through
2016, the short-finned pilot whale PBR
level was 236 and the estimated mean
annual mortality and serious injury
incidental to pelagic longline fishing
was 168 short-finned pilot whales
(Coefficient of Variation, or CV=0.13;
Hayes et al., 2019). Thus, the average
annual mortality and serious injury of
the western North Atlantic stock of
short-finned pilot whales incidental to
the Atlantic pelagic longline fishery is
approaching the PBR level (71 percent
of the PBR level).

The minimum population estimate for
long-finned pilot whales in the western
North Atlantic is 3,464 (Hayes ef al.
2019). Based on the years 2012 through
2016, the long-finned pilot whale PBR
level was 35 and the estimated mean
annual mortality and serious injury

incidental to pelagic longline fishing
was 2.6 long-finned pilot whales
(CV=0.34; Hayes et al. 2019). Thus, the
average annual mortality and serious
injury of the western North Atlantic
stock of long-finned pilot whales
incidental to the Atlantic pelagic
longline fishery is 7.4 percent of the
PBR level, which is below the
insignificance threshold of 10 percent of
the PBR level.

Western North Atlantic Risso’s
Dolphins

Risso’s dolphins occur worldwide in
warm temperate and tropical waters,
and in the Northwest Atlantic occur
from Florida to eastern Newfoundland
and in general, in the U.S. Atlantic EEZ,
the population occupies the mid-
Atlantic continental shelf edge year
round, and is rarely seen in the Gulf of
Maine (Hayes et al. 2019). The
minimum population estimate for the
western North Atlantic stock of Risso’s
dolphin is 12,619 (Hayes et al., 2019).
Based on the years 2012 through 2016,
the Risso’s dolphin PBR level for the
western North Atlantic stock was 126
and average annual mortality and
serious injury incidental to pelagic
longline fishing was 9.8 (CV=0.41;
Hayes et al., 2019). Thus, the average
annual mortality and serious injury of
the western North Atlantic stock of
Risso’s dolphins incidental to the
Atlantic pelagic longline fishery is 7.8
percent of the PBR level, which is below
the insignificance threshold of 10
percent of the PBR level.

Removing Long-Finned Pilot Whales
and Risso’s Dolphins From the PLTRP
Scope

At the time the PLTRT was
established (70 FR 36120; June 22, 2005)
both long-finned and short-finned pilot
whales were included in the Plan
because the abundance estimate was
combined for both species and separate
mortality and serious injury estimates
incidental to the Atlantic pelagic
longline fishery were unknown.
However, since the Plan’s
implementation, abundance estimates
for each species have been developed
(Waring et al., 2011). Additionally,
mortality and serious injury estimates
for the two species incidental to the
Atlantic pelagic longline fishery have
been calculated (Waring et al., 2014).
More recent information has revealed
that the long-finned pilot whale’s
mortality and serious injury incidental
to the Atlantic pelagic longline fishery
(Hayes et al. 2019) has been below that
stock’s insignificance threshold.
Therefore, although the initial PLTRP
addressed both short-finned and long-

finned pilot whales, NMFS is proposing
to remove long-finned pilot whales from
consideration under the Plan.

Similarly, the Team originally
expanded the scope of the PLTRP to
include Risso’s dolphins because the
estimated mortality and serious injury
levels were exceeding the insignificance
threshold for the stock (PLTRP, 2006).
Since the Plan was implemented in
2009, the level of mortality and serious
injury for Risso’s dolphins incidental to
the Atlantic pelagic longline fishery has
been below the stock’s insignificance
threshold. Therefore, NMFS is
proposing to remove Risso’s dolphin
from consideration under the PLTRP.

Amending the PLTRP

Since implementation of the PLTRP
in June 2009, NMFS convened two
professionally-facilitated in-person
meetings (August 2012 and December
2015) and six webinars/conference calls
(September 2010, June 2014, March
2015, September 2016, October 2016,
and September 2019) of the PLTRT.
During the 2015 in-person meeting of
the Team, best available data indicated
that the Atlantic pelagic longline fishery
had exceeded the insignificance
threshold for the incidental takes of
short-finned pilot whales since the
implementation of the Plan and was
expected to continue to exceed the
insignificance threshold indicating that
the PLTRP had not been effective in
meeting the long-term goal of section
118(f)(2) of the MMPA (i.e., to reduce
incidental mortalities and serious
injuries of short-finned pilot whales to
a level approaching the stock’s
insignificance threshold). As a result,
the Team developed a suite of
consensus non-regulatory and
regulatory recommendations to amend
the Plan (PLTRP, 2015; PLTRP, 2016).
For more details on these recommended
measures, please see the ADDRESSES
section for where to request the
December 2015, September 2016, and
October 2016 meeting summaries.

Compliance and Enforcement
Monitoring

The PLTRP Monitoring Strategy
(NMFS, 2013) is a comprehensive plan
that describes the methods for
monitoring regulatory compliance and
the effectiveness of the PLTRP.
Compliance monitoring includes
enforcement activities, research,
collection of observer data, evaluation of
self-reported fishing information, and
education and outreach efforts.
Effectiveness monitoring examines
whether the long-term statutory goals
described in the MMPA (i.e., to reduce
incidental mortalities and serious
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injuries of short-finned pilot whales to
a level approaching the stock’s
insignificance threshold) are being
achieved. NMFS intends to update the
monitoring strategy to reflect the new
regulatory and non-regulatory
components of the PLTRP.

Proposed Non-Regulatory Changes to
the PLTRP

The non-regulatory changes to the
PLTRP recommended by the PLTRT that
NMEFS proposes to implement include:

1. Convene a safe handling and
release work group to develop potential
updates to the current safe handling and
release protocols for marine mammal
interactions in the Atlantic pelagic
longline fishery. The work group would
include PLTRT members, commercial
fishermen, marine mammal health and
disentanglement experts, and others
with expertise and knowledge related to
handling marine mammals and/or
pelagic longline fishing practices.

2. Update observer protocols and
fishery observer forms to increase
information collected from marine
mammal interaction and depredation
events in the Atlantic pelagic longline
fishery.

Proposed Regulatory Changes to the
PLTRP

Although not currently exceeding the
PBR level, estimated mean annual
mortality and serious injury of short-
finned pilot whales incidental to the
Atlantic pelagic longline fishery
remains high at roughly 71 percent of
the PBR level (Hayes et al. 2019).
Consequently, mortality and serious
injury of short-finned pilot whales
incidental to the Atlantic pelagic
longline fishery remains above the
insignificance threshold of 10 percent of
the PBR level, and the long-term goal of
the PLTRP is not being met. Therefore,
NMEFS proposes to implement the
PLTRT’s December 2015 and October
2016 consensus recommendations to
amend the regulations for the Atlantic
pelagic longline fishery. NMFS believes
these measures are necessary to remove
ineffective regulations and to implement
new regulations to reduce mortality and
serious injury of the western North
Atlantic stock of short-finned pilot
whales incidental to the Atlantic pelagic
longline fishery. The implementing
regulations for the PLTRP are at 50 CFR
229.36, and related definitions are at 50
CFR 229.2.

The regulatory changes recommended
by the PLTRT that NMFS proposes to
implement include:

1. Remove the Cape Hatteras Special
Research Area, along with the special
observer and research participation

requirements for fishermen operating in
that area (50 CFR 229.36(d)).

When the Plan was developed, the
area just north of Cape Hatteras, which
became the Cape Hatteras Special
Research Area (CHSRA), was a “hot-
spot” for pilot whale interactions
(PLTRT, 2006). Because of this, the
Team thought that it was an important
area for research on both pilot whale
spatial distribution and interactions
with the pelagic longline fishery. Based
on the Team’s recommendations, NMFS
created the CHSRA and its special
observer and research participation
requirements for fishermen operating in
that area with the goal of encouraging
partnerships between fishermen and
researchers in that area. However,
NMFS has not used the special observer
and research participation requirements
to place an observer on a vessel in the
CHSRA since the regulations were
implemented. Instead, researchers and
fishermen have partnered independent
of the regulations for research in that
area. Thus, the Team recommended that
NMFS remove the CHSRA, and the
associated special observer and research
participation requirement, which also
requires vessels to provide at least 48
hours advance notice before fishing
with pelagic longline gear in that area,
because it is no longer needed (PLTRT,
2015).

2. Modify the current 20 nm mainline
length restrictions at 50 CFR 229.36(e)
so that vessels in the EEZ portion of the
Mid-Atlantic Bight may set no more
than one mainline set in the water at
any one time, not to exceed 32 nm
(59.26 km). There may be no more than
30 nm (55.56 km) total of active gear
(gear with leaders or hooks) deployed
along the mainline set. A single length
of active gear may not exceed 20 nm
(37.04 km) and must be separated from
other active gear along the mainline set
by a gap without leaders or hooks (i.e.,
hookless line “interrupt”) of at least one
nm (1.85 km).

The 20 nm mainline length restriction
in the EEZ portion of the Mid-Atlantic
Bight was originally developed because,
at the time, data suggested that pilot
whale interaction rates were twice as
high in pelagic longline sets with total
mainline lengths greater than 20 nm
than for pelagic longline sets with total
