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Presidential Documents

Title 3—

The President

Executive Order 13962 of December 8, 2020

Ensuring Access to United States Government COVID-19
Vaccines

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Purpose. Through unprecedented collaboration across the United
States Government, industry, and international partners, the United States
expects to soon have safe and effective COVID-19 vaccines available for
the American people. To ensure the health and safety of our citizens, to
strengthen our economy, and to enhance the security of our Nation, we
must ensure that Americans have priority access to COVID-19 vaccines
developed in the United States or procured by the United States Government
(“United States Government COVID-19 Vaccines”).

Sec. 2. Policy. It is the policy of the United States to ensure Americans
have priority access to free, safe, and effective COVID-19 vaccines. After
ensuring the ability to meet the vaccination needs of the American people,
it is in the interest of the United States to facilitate international access
to United States Government COVID—-19 Vaccines.

Sec. 3. American Access to COVID-19 Vaccines. (a) The Secretary of Health
and Human Services, through Operation Warp Speed and with the support
of the Secretary of Defense, shall ensure safe and effective COVID-19 vaccines
are available to the American people, coordinating with public and private
entities—including State, territorial, and tribal governments, where appro-
priate—to enable the timely distribution of such vaccines.

(b) The Secretary of Health and Human Services, in consultation with
the Secretary of Defense and the heads of other executive departments
and agencies (agencies), as appropriate, shall ensure that Americans have
priority access to United States Government COVID—19 Vaccines, and shall
ensure that the most vulnerable United States populations have first access
to such vaccines.

(c) The Secretary of Health and Human Services shall ensure that a suffi-
cient supply of COVID-19 vaccine doses is available for all Americans
who choose to be vaccinated in order to safeguard America from COVID-
19.

Sec. 4. International Access to United States Government COVID-19 Vac-
cines. After determining that there exists a sufficient supply of COVID-
19 vaccine doses for all Americans who choose to be vaccinated, as required
by section 3(b) of this order, the Secretary of Health and Human Services
and the Secretary of State, in coordination with the Administrator of the
United States Agency for International Development, the Chief Executive
Officer of the United States International Development Finance Corporation,
the Chairman and President of the Export-Import Bank of the United States,
and the heads of other agencies, shall facilitate international access to United
States Government COVID-19 Vaccines for allies, partners, and others, as
appropriate and consistent with applicable law.

Sec. 5. Coordination of International Access to United States Government
COVID-19 Vaccines. Within 30 days of the date of this order, the Assistant
to the President for National Security Affairs shall coordinate development
of an interagency strategy for the implementation of section 4 of this order.
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Sec. 6. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
December 8, 2020.
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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Parts 407 and 457
[Docket ID FCIC—20-0008]
RIN 0563-AC70

Area Risk Protection Insurance
Regulations; Common Crop Insurance
Policy Basic Provisions; Common
Crop Insurance Regulations,
Sunflower Seed Crop Insurance
Provisions; and Common Crop
Insurance Regulations, Dry Pea Crop
Insurance Provisions

Correction

In rule document 2020-26036,
beginning on page 76420 in the issue of
Monday, November 30, 2020, make the
following changes:

§457.108 [Corrected]

m On page 76427, in § 457.108, in the
third column, in the fourth and fifth
lines from the bottom,

“M 5. Cancellation and Termination

Dates.” should read “4. Cancellation
and Termination Dates.”

[FR Doc. C1-2020-26036 Filed 12—10-20; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

9 CFR Part 201

[Doc. No. AMS-FTPP-18-0101]

RIN 0581-AD81

Undue and Unreasonable Preferences

and Advantages Under the Packers
and Stockyards Act

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule establishes a
new regulation containing criteria the

Secretary of Agriculture will consider
when determining whether an undue or
unreasonable preference or advantage
has occurred in violation of the Packers
and Stockyards Act, 1921 (Act). A
provision of the Food, Conservation,
and Energy Act of 2008 (2008 Farm Bill)
requires the Secretary to establish the
criteria. The Act protects fair trade,
financial integrity, and competitive
marketing for livestock, meat, and
poultry.

DATES: Effective January 11, 2021.

FOR FURTHER INFORMATION CONTACT: S.
Brett Offutt, Chief Legal Officer/Policy
Adpvisor; Packers and Stockyards
Division, USDA, AMS Fair Trade
Practices Program; phone: 202—690—
4355 or email: S.Brett.Offutt@usda.gov.
SUPPLEMENTARY INFORMATION: The Act at
7 U.S.C. 202(b) specifies that it is
unlawful for any packer, swine
contractor, or live poultry dealer to
either make or give any undue or
unreasonable preference or advantage to
any particular person or locality in any
respect. In administering this provision
of the Act, the United States Secretary
of Agriculture (Secretary) determines
whether the conduct of regulated
entities is considered a violation of the
Act.

In the past, each determination was
analyzed using general principles on a
case-by-case basis, exercising the
regulatory flexibility Congress provided
when it passed the Act. Section
11006(1) of the 2008 Farm Bill (Pub. L.
110-234) requires the Secretary to
promulgate regulations establishing
criteria the Secretary will consider in
determining whether an undue or
unreasonable preference or advantage
has occurred in violation of the Act. At
that time, the Secretary delegated
responsibility for establishing the
required criteria to the Grain Inspection,
Packers and Stockyards Administration
(GIPSA). In 2017, GIPSA merged with
the Agricultural Marketing Service
(AMS). AMS now administers the
regulations under the Act and
undertook this rulemaking to meet the
statutory requirement. This rule adds a
new §201.211 to 9 CFR part 201—
Regulations Under the Packers and
Stockyards Act (P&S regulations). This
rule retains a flexible framework for the
Secretary’s determinations, while
providing criteria to support
transparency in the Secretary’s
determinations. Accordingly, the

regulated industry and the public now
have a reference to the general
framework that AMS will use to
determine whether there is an unlawful
preference or advantage under section
202(b) of the Act.

Newly added § 201.211 requires the
Secretary to consider four specified
criteria when determining whether any
undue or unreasonable preference or
advantage has been given or made to
any particular person or locality in any
respect in violation of the Act. The
Secretary is not limited to considering
only these four criteria but can also take
other factors into consideration as
appropriate on a case-by-case basis. We
discuss each of the four criteria later in
this document.

AMS published a proposed rule
regarding this matter in the Federal
Register on January 13, 2020 (85 FR
1771). The proposed rule invited public
comments on the addition of the
proposed criteria to the P&S regulations.
AMS allowed a 60-day public comment
period for interested parties to submit
comments. The comment period ended
March 13, 2020. AMS received 2,351
comments on the proposed rule, of
which 235 were unique. The remaining
comments represented 48 groupings of
similar comments, each group having at
least 80 percent matching text.
Commenters represented numerous
segments of the livestock and poultry
industry, from individual poultry
growers and livestock producers to trade
organizations representing producers,
poultry companies, the meat packing
industry, and state and national level
agriculture groups. After considering the
comments received, AMS determined to
adopt the proposed criteria with two
modifications. Analysis of the
comments and AMS’s responses are
included later in this document.

Background

As mentioned above, the 2008 Farm
Bill directs the Secretary to establish
criteria the Secretary will consider in
determining whether an undue or
unreasonable preference or advantage
has occurred in violation of the Act. At
the time the 2008 Farm Bill was
enacted, what is now the Packers and
Stockyards Division (PSD) of AMS’s
Fair Trade Practices Program operated
within GIPSA. GIPSA undertook the
responsibility for developing criteria for
consideration. In June 2010, GIPSA
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published a proposed rule (75 FR 35338
(June 22, 2010)) that was never
finalized, due to Congressional
prohibitions included in the
Consolidated Appropriations Acts for
fiscal years 2012 through 2015, which
disallowed any further work on the new
criteria rulemaking. See Sec. 721, Public
Law 112-55, November 18, 2011; Sec.
742, Public Law 113-6, March 26, 2013;
Sec. 744, Public Law 113-76, January
17, 2014; and Sec. 731, Public Law 113—
235, December 16, 2014. GIPSA
resumed its efforts to promulgate the
required criteria in December 2016 with
publication of a second proposed rule
(81 FR 92703 (December 20, 2016)), but
decided to take no further action on that
proposal (82 FR 48603 (October 18,
2017)). AMS accomplishes Congress’s
2008 Farm Bill directive with the
promulgation of this final rule that
establishes the required criteria.

The PSD oversees day-to-day
administration of the P&S regulations
and is called upon to investigate alleged
violations of section 202(b). Many of the
alleged violations related to contractual
dealings between regulated entities and
the livestock producers, swine
production contract growers, and
poultry growers with whom they do
business. Other entities, including
retailers and the public, can also be
harmed by violations of section 202(b).
Difficulty lies in determining whether
particular instances of preferences or
advantages made or given to one or
more persons or localities would be
undue or unreasonable and violations of
the Act.

New Provisions

Section 202(b) of the Act prohibits
buyers to “make or give any undue or
unreasonable preference or advantage to
any particular person or locality in any
respect, or subject any particular person
or locality to any undue or unreasonable
prejudice or disadvantage in any
respect.” It is not unusual for buyers or
sellers of livestock or poultry to receive
advantages. For example, between two
competing sellers, one may receive a
better price from a buyer. The Act only
prohibits those preferences or
advantages that are undue or
unreasonable. It follows that there are
legitimate reasons for the existence of
preferences or advantages that are not
undue or unreasonable. Reasonable
differences in contract terms may result
from negotiations over particular
interests between the parties. Some
courts have gone so far as to say it is not
the purpose of the Act to interfere with
contract negotiations or to upset the
traditional principles of freedom of

contract.! The Act does not create an
entitlement to obtain the same type of
contract offered to other producers or
growers. However, greater clarity on the
terms associated with grower contracts
may increase transparency in the
marketplace and reduce the number of
claims of undue or unreasonable
preference.

Under new § 202.211, the Secretary
will consider four specific criteria when
determining whether a packer, swine
contractor, or live poultry dealer has
made or given any undue or
unreasonable preference or advantage to
any particular person or locality in any
respect. Section 201.211 lists the criteria
for consideration and provides that the
Secretary is not limited to those four.
Because § 202(b) of the P&S Act
prohibits any undue or unreasonable
preferences or advantages, in addition to
considering the specified criteria in
§201.221, the Secretary may also
consider other factors relevant to each
situation on a case-by-case basis.

Under § 201.211(a), the Secretary will
consider whether the preference or
advantage in question cannot be
justified on the basis of a cost savings
related to dealing with different
producers, sellers, or growers. Under
§201.211(b), the Secretary will consider
whether the preference or advantage in
question cannot be justified on the basis
of meeting a competitor’s prices. Under
§201.211(c), the Secretary will consider
whether the preference or advantage in
question cannot be justified on the basis
of meeting other terms offered by a
competitor. Under § 201.211(d), the
Secretary will consider whether the
preference or advantage in question
cannot be justified as a reasonable
business decision.

Historically, the Secretary has
considered criteria similar to these
when determining whether to
commence disciplinary or judicial
actions under the Act. PSD made these
decisions on a case-by-case basis,
examining the facts of each complaint
separately. AMS chose these new
criteria, and retained the flexibility to
consider other criteria, based on this
past experience. In doing so, AMS
strikes a balance between the interests
of all segments of the industry while
carrying out its enforcement
responsibilities. On the one hand, the
law charges AMS with protecting
producers, growers, retailers, and the
public from potential harm resulting
from undue or unreasonable preferences

1 Jackson v. Swift Eckrich, Inc., 53 F.3d 1452 (8th
Cir. 1995), IBP v. Glickman, 187 F.3d 974 (8th Cir.
1999), Griffin v. Smithfield Foods, 183 F. Supp. 2d
824 (E.D.Va. 2002).

or advantages. On the other hand, AMS
recognizes that among the numerous
complaints the Secretary has examined
in the past, many preferences or
advantages given to individuals or
groups have been determined to be
lawful, while relatively few preferences
or advantages were found undue or
unreasonable.

Disparate contract terms are not
undue or unreasonable just because the
terms are not identical. Some disparities
in contract terms can be attributed to
reasonable business negotiations
between contracting parties. For
example, price differences offered to
different sellers may reflect differences
in transportation costs to a slaughter
facility or may reflect one producer’s
ability and willingness to supply
livestock in the early morning hours. In
the case of a live poultry dealer that
pays a premium to a poultry grower
who agrees to use experimental
vaccines, the grower has increased risk
of financial loss if the vaccine proves to
be unsuccessful. Based on the criteria in
§201.211, the apparent preference or
advantage might be justified on the basis
of the company saving the expense of
testing the vaccines through other
means. The premium paid to the grower
for providing the extra service of testing
vaccines and for accepting greater
financial risk might not be considered
undue or unreasonable. In another
example, a livestock packer pays higher
prices later in the day or week after
competitors have raised the market
price. Based on the criteria in § 201.211,
the apparent preference or advantage
might be justified as necessary to meet
competitors’ prices, and the higher price
might not be considered undue or
unreasonable. Finally, where a live
poultry dealer’s competitors have
offered long term contracts to their
growers, the poultry dealer finds that he
must offer comparable terms to his
growers in the same locality. Based on
the criteria in §201.211, the apparent
preference given to growers in that
locality might not be considered undue
or unreasonable because the difference
in contract terms might be justified by
the need to meet a competitor’s other
contract terms in that locality.

Some preferences or advantages,
however, might be considered undue or
unreasonable if they are so unfair that
they would tend to restrain trade,
creating such excessively favorable
conditions for one or more persons that
the competitors would have reduced
chances of business success. In such a
case, a higher price, referred to as a
premium, offered to one person or
locality but not offered to other persons
or localities similarly situated could
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constitute a violation of the Act. A
livestock packer negotiating preferential
live basis prices with only one favored
livestock supplier and not with
similarly situated suppliers, may be in
violation of the Act. After considering
the criteria in § 201.211, the Secretary
may conclude that the packer cannot
justify its actions on the basis of cost
savings, meeting a competitor’s prices,
meeting other terms offered by a
competitor, or making a reasonable
business decision.

Under § 201.211(a) through (c), the
Secretary will consider whether
preferences or advantages given to one
or more persons are based on cost
savings related to dealing with different
producers, sellers, or growers or on the
need to meet a competitor’s prices or
other contract terms. For example, a live
poultry dealer offering a higher base
price to a favored grower, but not to
other growers in the same complex with
the same housing types, may be in
violation of the Act. The Secretary will
consider all of the specified criteria.
Under criterion (a), there would be no
cost savings in a higher base price.
Under criteria (b) and (c), the Secretary
will consider whether the higher base
price meets a competitor’s price or other
terms. If the reason for giving the
favored grower the higher price cannot
be justified by meeting a competitor’s
price or other terms, and if
consideration of other factors particular
to the situation does not suggest
otherwise, the higher base price may be
an undue or unreasonable preference or
advantage.

Under § 201.211(d), the Secretary will
consider whether the preference or
advantage in question cannot be
justified as a reasonable business
decision. A packer, swine contractor, or
live poultry dealer may have a
reasonable business reason for treating
some persons or groups more favorably
than others. For example, in the cattle
industry a packer may pay producers a
premium for delivering cattle that meet
an established certified beef program,
such as “Certified Angus Beef,” because
the packer can realize a greater profit
from the sale of meat branded under
those programs. Based on the criterion
in §201.211(d), it is likely that the
apparent preference or advantage to
sellers of cattle meeting certain
specifications in that situation would be
justified as a reasonable business
decision and not considered undue or
unreasonable. In another example, a live
poultry dealer may pay a premium to
growers who raise test flocks utilizing a
new breed of chicken, as this provides
the live poultry dealer with data from
which it can make future business

decisions. Based on the criterion in
§201.211(d), the premium might be
justified as a reasonable business
decision, so the Secretary might not
determine the preference or advantage
to be undue or unreasonable.

Live poultry dealers, packers, and
swine contractors should enter into
contracts that do not discriminate,
unless the differences are due to cost
savings or meeting competitors’ prices
and terms or are legitimate business
decisions. Preferences that are not
grounded in ordinary business
considerations may be based upon
reasons of unjust advantage.

It should be noted that an alleged
preference or advantage being seemingly
justified under one criterion does not
automatically confer immunity against
all other criteria. For example, a
preference or advantage may still be
deemed undue or unreasonable, even
though it is apparently given to meet a
competitor’s offer, if the Secretary
determines the preference or advantage
was unreasonable based on another
criterion. Thus, the criteria specified in
§201.211 are not safe harbors, as
suggested by some comments on the
proposed rule.

The flexibility in § 201.211 to
consider criteria other than the four
specified in the rule allows the
Secretary to determine whether other
pertinent factors may have influenced
the business decisions of contracting
parties. For example, one comment
submitted on the proposed rule
recommended the Secretary consider
whether an apparent preference or
advantage could be ascribed to an
emergency situation, such as a
government requisition for food after a
natural disaster or during a military
crisis. While AMS did not add this
particular criterion to the four specified
in the rule, it is nevertheless a good
example of the type of additional
criteria the Secretary may consider. The
discretion to consider other criteria,
however, is not boundless.

In addition to the criteria enumerated
in §201.211, the Secretary may consider
the overall competitive effects of any
particular agreement. In doing so, the
Secretary should apply the antitrust
“rule of reason” analysis, as used by
courts and antitrust agencies. Section 1
of the Sherman Act of 1890, 15 U.S.C.
1-38, prohibits agreements in ‘“‘restraint
of trade.” The Supreme Court
interpreted this prohibition to be
limited to unreasonable restraints. See
Ohio v. American Express Co,, 138 S.Ct.
2274, 2283 (2018) (citing State Oil Co.
v. Khan, 522 U.S. 3, 10 (1997)). Certain
types of agreements (such as price
fixing) are so likely to harm competition

and to have no significant
procompetitive benefit that they are
challenged as per se unlawful. See FTC
v. Superior Court Trial Lawyers Ass’n,
493 U.S. 411, 432-36 (1990). All other
agreements are evaluated under the rule
of reason, which involves a factual
inquiry into an agreement’s overall
competitive effect. As the Supreme
Court has explained, rule of reason
analysis entails a flexible inquiry and
varies in focus and detail depending on
the nature of the agreement and market
circumstances. See California Dental
Ass’nv. FTC, 119 S. Ct. 1604, 1617-18
(1999); FTC v. Indiana Fed’n of Dentists,
476 U.S. 447, 459-61 (1986); National
Collegiate Athletic Ass’n v. Board of
Regents of the Univ. of Okla., 468 U.S.
85, 104-13 (1984). The Supreme Court
first applied this framework to antitrust
cases under the Sherman Act in United
States v. Addyston Pipe & Steel Co., 85
F. 271, 282-283 (CA6 1898), aff’d, 175
U.S. 211 (1899). The rule of reason
analysis focuses on the state of
competition with, as compared to
without, the relevant agreement. The
central question is whether the relevant
agreement likely harms competition by
increasing the ability or incentive
profitably to raise price above or reduce
output, quality, service, or innovation
below what likely would prevail in the
absence of the relevant agreement. See
“U.S. Department of Justice & Federal
Trade Commission, Antitrust Guidelines
for Collaborations among Competitors
U.S. Department of Justice & Federal
Trade Commission, Antitrust Guidelines
for Collaborations among Competitors
the Licensing of Competitors the
Licensing of Intellectual Property” § 1.2
(April 2000). If the agreement raises
competitive concerns, the analysis
considers whether the agreement is
necessary to achieve any procompetitive
benefits that would offset competitive
harm. Id. This rule provides the
analytical framework for AMS to
evaluate specific activity.

While the agency expects a short-term
increase in the cost of review for
livestock producers, poultry growers,
and regulated entities in existing
contracts, in the long-term, innovative
contracts should be less costly to
negotiate even when those contracts
provide for preferences and advantages.
Because this framework of criteria can
be understood in the context of
legitimate business decisions, regulated
entities may more easily review
contracts for compliance with the Act.

By following a framework of criteria
that promote fair dealing based in
rational decision-making, AMS
promotes protection for producers and
localities that might otherwise have
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been unable to obtain preferential
contract terms or price advantages.
Therefore, this rule is expected to
improve the negotiating position of
growers and producers.

AMS expects adding the criteria in
§201.211 to the P&S regulations to
provide a framework in which the
Secretary will consider potential
violations of the Act, help the industry
understand what the Secretary will
consider when evaluating violation
claims, and fulfill the Congressional
mandate to establish criteria for making
determinations regarding potentially
unacceptable conduct under the Act.

Changes From the Proposed Rule

As originally proposed, the regulation
required the Secretary to consider one
or more specific criteria listed in the
regulation, and provided that the
Secretary was not limited to considering
those four criteria when determining
whether an undue or unreasonable
preference or advantage has been given
in violation of the Act. One comment
asked for clarification about whether the
Secretary was required to consider at
least one of the four specified criteria,
in addition to being able to consider
other criteria. The 2008 Farm Bill
requires the Secretary to establish
criteria that the Secretary will consider
in determining whether an undue or
unreasonable preference or advantage
has occurred in violation of the Act.
Therefore, based on its original
understanding of the statute and on the
comment, AMS revised the introductory
paragraph of § 201.211 to make it clear
that the Secretary must consider all four
specified criteria, and that the Secretary
may also consider additional criteria, in
determining whether an undue
preference or advantage has occurred in
violation of the Act.

As originally proposed, criterion (d)
would have required the Secretary to
consider whether the alleged preference
or advantage cannot be justified as a
reasonable business decision that would
be customary in the industry. Almost
unanimously, public comments
submitted in response to the proposal
objected to the clause regarding whether
a business decision is customary in the
industry. Comments otherwise
supporting the proposal said what is
“customary in the industry” is
ambiguous and could be open to broad
interpretation. Comments opposed to
the proposal generally opposed this
clause specifically, asserting that illegal
discrimination, retaliation, and use of
unfair marketing practices have become
customary in the industry and that the
wording of the proposed provision
would offer packers, swine contractors,

and live poultry dealers a convenient
justification for unacceptable actions.
Based on the comments, AMS
determined to remove the words “that
would be customary in the industry”
from the language of criterion (d). Thus,
§201.211(d) provides that the Secretary
will consider among other criteria
whether the preference or advantage
under consideration cannot be justified
as a reasonable business decision.

Comment Analysis

AMS received 2,351 comments on the
proposed rule, some with multiple
signatories. Comments are summarized
by topic below and include AMS’s
responses.

Comment Period Extension

Comment: AMS provided 60 days for
public comment on the proposed rule.
Twelve comments included requests
that AMS extend the comment period
by at least 90 days. Requesters said that
the proposed rule and the issues it
addressed are complex and important
and that commenters needed more time
to analyze their implications across the
industry and provide meaningful
comments. Requesters also noted the
comment period overlapped with some
states’ legislative sessions and that
commenters were dealing with ongoing
stress created by continued low farm
prices, both requiring commenters’
focus at the time.

AMS response: AMS proposed this
rule following litigation that concerned
a prior proposed rule on this subject. In
the course of that litigation, the USDA
committed to initiate timely rulemaking
on this subject. As part of the
rulemaking, the agency chose a 60-day
comment period as it believed this to be
an adequate amount of time for
interested persons to review the
proposal and to provide comment that
the agency should consider. Therefore,
AMS decided against extending the
comment period beyond the deadline of
March 13, 2020.

Criteria Generally

AMS proposed four specific criteria
the Secretary will consider when
making determinations about whether
an action could be considered a
violation of the Act. Some comments
addressed one or more criteria
individually, while some addressed
them generally. Here we address
comments on the proposed criteria in
general.

Comment: Several comments
supported the proposed criteria
generally, saying farmers and ranchers
have long been at a disadvantage due to
uncertainty about what actions violate

the Act. Comments agreed that the
proposed criteria would provide much
needed clarity for the industry and
should minimize or eliminate legal
uncertainty in the marketplace.

On the other hand, numerous
comments opposed the proposed
criteria generally, saying they are
inadequate, vague, ambiguous, and open
to a wide variety of interpretations.
These comments said the proposed
criteria fail to address significant and
harmful practices in the industry that
are both anti-competitive and
detrimental to farmer livelihoods.
Comments also claimed that AMS had
proposed specific conclusory criteria for
determining when a violation has not
occurred. These comments opposed the
structure of the proposed regulation,
saying that framing the criteria in
negative terms (e.g., “‘cannot be
justified”) fails to articulate what would
be considered an undue or unreasonable
preference or advantage and a violation
of the Act, thus failing to comply with
Congress’s mandate. Commenters claim
that this is the reverse of Congress’s
directive and renders the Act’s express
prohibitions meaningless.

Comments also criticized the criteria
for being too general. They argued that
different adjudicators may come to
different conclusions when considering
the same facts.

For these reasons, comments asserted
the criteria should establish standards
on which to base decisions about
whether a packer has violated the Act.
Commenters asked for standards that
state what conduct constitutes a
violation. Comments urged USDA to
develop clear, specific criteria, so that
the violations would be unequivocal.

AMS response: AMS attempted to
balance the interests of all segments of
the livestock, meat, and poultry
industries. Producers and growers must
be protected from potential harm
resulting from undue or unreasonable
preferences or advantages. At the same
time, regulated entities may give
preferences or advantages to individuals
or groups for lawful reasons. AMS
believes that the proposed criteria will
provide a framework from which both
producers and processors can benefit,
while not harming consumers.

Regarding the comments that suggest
the rule should prohibit specific
conduct—rather than providing criteria
that can be applied across a wide range
of behaviors—the 2008 Farm Bill
directed the Secretary to establish
criteria to consider when determining
whether conduct gives an undue or
unreasonable preference or advantage.
AMS has chosen general criteria in this
rule. Further, the criteria are not
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conclusory; just because an action may
appear justified under one criterion
does not mean that it cannot be
determined to be undue or
unreasonable.

The criteria comply with the
promulgation requirement, whether
they are written in positive or negative
terms. The Farm Bill provides: ““As soon
as practicable, but not later than 2 years
after the date of the enactment of this
Act, the Secretary of Agriculture shall
promulgate regulations with respect to
the Packers and Stockyards Act, 1921 (7
U.S.C. 181 et seq.) to establish criteria
that the Secretary will consider in
determining (1) whether an undue or
unreasonable preference or advantage
has occurred in violation of such Act;”
Criteria are standards, rules, or tests on
which a judgment or decision can be
based. American Heritage Dictionary of
the English Language (5th ed. 2020).
Criteria are typically “reference point[s]
against which other things can be
evaluated; a characterizing mark or
trait.” Black’s Law Dictionary (11th ed.
2019). Nothing in the 2008 Farm Bill
suggests that the Secretary was called
upon to describe these criteria in a
positive or negative form. All that is
required is that the criteria provide
traits and standards that the Secretary
can use as a base for judgment. AMS
considered drafting criteria in a positive
form and determined that the negative
form better represented Congressional
intent. Criteria used to evaluate whether
preferences or advantages ““cannot be
justified . . .” in some manner could
establish that an undue preference or
advantage has occurred. Conversely, if
written in a positive form, the criteria
would be presented as exceptions, for
example, a criterion could state that a
preference or advantage is undue or
unreasonable, unless it “can be justified

. .’ in some manner.

The Farm Bill does not require the
Secretary to consider any specific factor
or information in developing the
criteria. AMS’s criteria apply across a
wide range of behaviors in multiple
industries. This approach, rather than
setting forth specific examples of
unlawful conduct, provides the
Secretary with the flexibility Congress
intended when passing the Act. AMS
made no changes to the rule as proposed
based on these comments.

Comment: One comment asked AMS
to clarify whether the Secretary would
be required to consider at least one of
the four criteria specified in the
proposed regulation, in addition to
considering any other criteria that may
be relevant to the situation.

AMS response: AMS appreciates the
comment requesting clarification of the

proposed language. Our intention was to
specify four criteria the Secretary is
required to consider, and to provide
flexibility for the consideration of
additional criteria as appropriate for the
situation. Accordingly, based on the
comment, and to ensure that the
meaning of the regulation is clear, we
revised the introductory paragraph of
proposed § 201.211 to clarify that the
Secretary will consider each of the
criteria specified in the regulation and
may consider additional criteria.

Unlimited Criteria for Consideration

The proposed rule provides that the
Secretary will consider certain criteria
when determining whether a violation
of section 202(b) of the Act has
occurred. The proposed rule specifies
four criteria for consideration but
provides that the Secretary is not
limited to considering those four.

Comment: Many comments supported
including flexibility to consider
additional criteria on a case-by-case
basis, explaining that there can be many
other relevant factors to consider in
different situations. Other comments
argued that the provision is too
ambiguous, and that its application is
unclear. Some comments recommended
the Secretary be required to consider
only one of the listed criteria, or that
consideration of other criteria be limited
to certain situations.

Some comments insisted the criteria
list be exhaustive and not broad, as
proposed. According to comments, no
segment of the supply chain would
know which practices are prohibited or
permissible under the proposed
language, making compliance with the
Act nearly impossible, and exposing the
contacting parties to unforeseeable
liability and associated litigation and
the cost of protecting their respective
marketing arrangements.

One comment opposed to the
provision said that AMS’s approach is
inconsistent with Congress’s directive in
the 2008 Farm Bill to establish criteria
and with the agency’s stated desire to
provide transparency to the process of
determining whether a violation of the
Act has occurred. The comment asserted
that giving the Secretary flexibility to
consider other criteria would give both
the Secretary and other right of action
plaintiffs who believe they have been
wronged the opportunity to file
complaints based on unspecified
criteria.

One comment supported the proposal
not foreclosing the possibility that other
activities could be violations of the Act.
According to the comment, the four
listed criteria identify the most familiar
indications of unfair practices, but other

non-competitive conduct might escape
the scope of the identified criteria, or
other criteria might be found to better
capture predatory practices.

Another comment suggested AMS
clarify in the final rule that the four
criteria specified in the proposed rule
are broadly encompassing of all
potential scenarios and that the
Secretary will rarely, if ever, need to
consider other criteria.

AMS response: The final rule retains
the provision allowing the Secretary to
consider criteria other than the four set
forth in §201.211. The U.S. Supreme
Court noted in 1922 in the case of
Stafford v. Wallace, 258 U.S. 495, 521,
that the Packers and Stockyards Act is
“remedial legislation.” A remedial
measure ‘“‘is to be construed liberally,
and so as to effectuate the purpose of
Congress and secure the relief which
was designed” (U.S. v. Southern Pacific
R. Co., 184 U.S. 49, 56 (1902); Logan v.
Davis, 233 U.S. 613, 628 (1914)). “It
would be an ‘unnatural construction’ of
a remedial statute to require an
administrative agency ‘to sit idly by and
wink at practices’ which are subversive
of effective regulation.” (quoting
American Trucking Assns.v. U.S., 344
U.S. 298, 311 (1953)).

AMS does not consider the criteria
exhaustive; rather, the criteria provide
notice to the industry of the types of
conduct that may be found unlawful. It
would be impossible to develop an
exhaustive list of specific criteria that
would remain relevant for very long in
an evolving market environment. The
criteria in this rule respond to a need for
clarity among industry participants
regarding practices that could be
deemed unduly preferential. Although it
is unlikely that all future litigation will
be avoided, AMS believes contracting
parties may be able to avoid some
litigation by applying the criteria and
the principles behind them when
drafting—and contracting for—
marketing arrangements.

Thus, this final rule allows the
Secretary to consider other factors that
may not be included among the four
listed criteria, but are evidence of an
undue preference or advantage,
nonetheless. The rule gives the
Secretary principles by which to
analyze the conduct of regulated entities
that may violate the Act, for the
Secretary’s investigations and
administrative or judicial enforcement.
The Secretary’s analysis involves
investigative methods currently in use,
including examination of overall market
conditions, competitors’ pricing and
practices, and individual entities’
business records to substantiate and
justify different pricing or other
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differing treatment of suppliers or
territories.

These criteria are for the Secretary’s
determination of whether preferences
are undue or unreasonable; the rule
does not apply to private plaintiffs filing
suits for damages under section 308 of
the Act. Accordingly, no changes were
made to the rule as proposed based on
these comments.

Criterion (a)—Cost Savings

The proposed rule requires the
Secretary to consider certain criteria
when determining whether a violation
of the Act has occurred. The proposed
rule lists four criteria for consideration
but does not limit consideration to those
four. The first of these, criterion (a), asks
whether the preference or advantage
under consideration cannot be justified
on the basis of a cost savings related to
dealing with different producers, sellers,
or growers.

Comment: One comment said this
criterion is subjective and does not
incorporate clear standards for its
application in relation to dealing with
different producers, sellers, or growers.
Another asserted that this criterion’s
vagueness could be interpreted to mean
that if a packer, swine contractor, or live
poultry dealer is using a business
practice that saves themselves money, it
can be justified under section 202(b) of
the Act, no matter the impact on
producers, sellers or growers.

AMS response: AMS intends this
criterion to be broad and flexible for the
Secretary to apply it across a wide range
of conduct in the livestock, meat, and
poultry industries. In applying the
criteria generally, the Secretary will
examine the facts of each case and apply
those facts to the criteria. Costs are
relevant to many preferential contracts.
If a preference does not have a cost-
based justification, then the absence of
a cost-based justification could indicate
an undue or unreasonable preference or
advantage. Or the Secretary may find
that cost savings justify a preference
given to one producer over another. No
changes were made to the rule as
proposed based on the comments.

Comment: Several comments said that
justifications under criterion (a) for
costs savings based solely on volume
should be prohibited to avoid
discriminating against smaller livestock
or poultry growers. Comments
explained that an integrator can easily
claim cost savings based on volume by
contracting with a large-scale livestock
or poultry grower over a smaller-scale
livestock or poultry grower or an
association of smaller growers.
According to comments, this would
result in small-to-medium sized growers

routinely being unduly disadvantaged
and undue preference being given to
larger growers strictly based on size of
operation. One comment said small
farms are struggling to stay viable while
larger farms are increasing in size. The
comment argued that justifying a
preference or advantage as a cost
savings based solely on volume would
only further contribute to the decline in
sales and ultimately the viability of
small and mid-sized poultry and
livestock farms.

AMS response: The rule is not
intended to set forth prohibitions but
rather to establish criteria the Secretary
will consider when determining
whether a preference is undue or
unreasonable. A packer’s justification of
a preference based solely on the size of
the grower operation as the comment
suggests does not automatically make
the packer’s conduct lawful. The criteria
are broad and flexible for the Secretary
to apply criteria across a wide range of
conduct in the livestock, meat, and
poultry industries. In applying these
criteria, the Secretary will examine the
facts of each case and apply those facts
to each of the criteria. In the comment’s
example, resulting cost savings would
need to be clearly demonstrated to the
Secretary’s satisfaction, and other
criteria would have to be considered.
AMS believes it is up to contracting
parties to negotiate terms in marketing
arrangements that make business sense
for all. Accordingly, no changes were
made to the rule as proposed based on
these comments.

Comment: One comment said that
criterion (a) should be revised to
provide clear examples of when cost
savings are or are not warranted. Other
comments gave examples of when cost
savings could be used as a justification
for disparate treatment: When there are
measurable and verifiable differences in
carcass and meat quality, if those
standards are applied to producers of all
sizes; when there is a specified time of
delivery or times of urgent need for
delivery, if those criteria are offered to
producers of all sizes; when there are
volume-related savings that result from
documented efficacies in the cost of
procuring, transporting or handling
livestock and conducting other
transactions that occur outside of the
plant.

AMS response: The purpose of the
regulation is to provide criteria that are
broad enough to cover a majority of the
types of conduct that could be found in
violation of the Act. AMS believes that
narrow examples do not encompass all
of the situations that might result in an
undue or unreasonable preference or
advantage. Therefore, it is not the

intention of the agency to set forth a
laundry list of examples, but rather to
establish criteria the Secretary will
consider when examining the facts of
wide-ranging types of conduct within
the livestock, meat, and poultry
industries. The comment’s proposed
examples present the underlying factual
situation that the agency would
consider. For illustrative purposes, AMS
suggests as one example where cost
savings used as justification for
disparate treatment could be unlawful,
the use of consumer coupons for meat
products. Where a packer offers a
coupon discount on the price of bacon
in a specific geographic region, for
example, and the resulting price is
below the packer’s cost in order to
undercut competition, the behavior
could represent an undue preference in
that geographic region. After
consideration, no changes were made to
the rule as proposed based on these
comments.

Comment: Comments requested that
the regulation specifically prohibit
justifications under criterion (a) based
on so-called efficiencies that occur
within a processing plant or from
operating the plant at full capacity.
Comments explained for example that
hog producers who pool their hogs and
deliver a truckload that is the size
commonly handled by a processing
plant should be on the same footing as
a larger single producer who provides
the same size truckload to the plant.

AMS response: The rule is not
intended to set forth prohibitions but
rather to establish criteria the Secretary
will consider when determining
whether a preference is undue or
unreasonable. One of the criteria the
Secretary will consider is whether there
is a cost savings in dealing with one
producer or grower over another. Based
on the limited facts in the example
provided by the commenter, plant
operating efficiencies alone would not
necessarily justify paying a single
supplier more for hogs than several
suppliers who pool hogs to provide
similar volume. The general criteria still
apply to the comment’s example, even
if there is no explicit ban on a particular
preference or advantage. No changes
were made to the rule as proposed based
on these comments.

Criteria (b) and (c)—Meeting
Competitors’ Prices and Other Terms

Comments generally addressed jointly
criteria (b) and (c). Under proposed
criterion (b), the Secretary would
consider whether the preference or
advantage in question cannot be
justified on the basis of meeting a
competitor’s prices. Under proposed
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criterion (c), the Secretary would
consider whether the preference or
advantage cannot be justified on the
basis of meeting other terms offered by
a competitor. In general, comments said
the two criteria are vague, favor packers
and integrators, invite collusion, and
conflict with confidentiality laws.
Comment: Comments expressed
concern that criteria (b) and (c) would
disadvantage farmers and growers, who
have no voice in negotiations between
other farmers and competing packers
and integrators. According to comments,
packers and integrators could
individually, or could conspire to, set
low prices or otherwise impractical
terms agreeable to one farmer and use
criteria (b) and (c) to justify applying the
same prices and terms to other farmers
for whom those prices or terms would
be unacceptable, unworkable, or—as the
comment implies—fail to reflect the
ordinary forces of supply and demand.
AMS response: The criteria are
neither requirements nor prohibitions.
Nor are they justifications for unlawful
behavior. In applying these criteria, the
Secretary will carefully examine the
facts of each case. In the example
provided by commenters, low prices
and other impractical terms given to one
farmer for the purpose of justifying low
prices and terms offered to other farmers
would likely violate one or more of
sections 202(c) through 202(g) of the
Act. Price manipulation, for example,
violates other sections of the Act. No
changes were made to the rule as
proposed based on these comments.
Comment: Comments suggested that
in a fully functioning competitive
market with transparent price discovery,
applying criterion (b) might be rational,
but in the livestock and poultry sector,
where commenters say price discovery
and price transparency are broken at
best, and in the case of poultry,
completely nonexistent, criterion (b) is
extremely dangerous to farmers.
According to comments, criterion (b)
invites competitors to collude on
pricing because justification under this
criterion would insulate them from
scrutiny under section 202(b) of the Act.
AMS response: Collusion to fix prices
among packers, swine contractors, and
live poultry dealers is prohibited under
the Packers and Stockyards Act.2 When
the Secretary considers a regulated
entity’s justification for granting a
preference based on meeting either the
prices or other terms offered by a
competitor, the Secretary may also
consider if this behavior resulted in
other violations of the Act. The rule

27 U.S.C. 192(d) & (f) (prohibiting conspiracies to
manipulate or control prices).

does not justify, require, promote, or
encourage price fixing conduct.
Regulated entities, however,
legitimately receive information—in the
form of market reports, open bids, and
contract negotiations with sellers—that
may result in granting legitimate price
preferences to meet a competitor’s price.
No changes were made to the rule as
proposed based on these comments.

Comment: Comments cited USDA
policy that protects the confidentiality
of prices and terms of sale that packers
pay for livestock under the Livestock
Mandatory Reporting Act of 1999 (Pub.
L. 106-78, Title IX; October 22, 1999).
According to comments, the proposed
rule would establish a standard
involving prices and other terms of sale
as defense for a packer’s alleged
violation of the Act while the public is
simultaneously precluded from
knowing the prices and terms of sale
offered by any particular packer. Thus,
according to comments, the proposed
rule appears to facilitate and promote
collusion among packers to share
confidential pricing and terms of sale
information with each other to ensure
that the prices and terms they offer are
similar, if not identical, to the prices
and terms offered by competitors.

AMS response: This rule provides the
Secretary with broad and flexible
criteria to consider when determining if
a preference is undue or unreasonable.
The rule does not require, promote, or
encourage regulated entities to agree to
share prices and other contract terms
between themselves. Nothing within
this rule is intended to limit or conflict
with the Livestock Mandatory Reporting
Act of 1999 or any other Federal law. No
changes were made to the rule as
proposed based on these comments.

Comment: Comments claimed criteria
(b) and (c) encourage collusion and
conspiracy between regulated entities
and are in direct conflict with the
overall intent of the statute, as well as
the specific price manipulation and
control prohibitions in sections 202(d)
through 202(g) of the Act. One comment
suggested criteria (b) and (c) seemingly
incentivize collusion between
competitors and could decrease
competition in the livestock and poultry
industries. The comment said proposed
criterion (b) should be withdrawn, and
criterion (c) should be modified to
require packers, swine contractors, and
live poultry dealers to provide verifiable
proof that the decision to meet a
competitor’s terms results in
performance of efficiency gains. The
comment said that the regulations
should make it clear that collusive
behavior between competing firms is
unacceptable.

AMS response: This rule provides the
Secretary with broad and flexible
criteria to consider when determining if
a preference is undue or unreasonable.
The rule does not require, promote, or
encourage collusion between packers,
swine contractors or live poultry
dealers. Other subsections of section
202 of the Act make clear that such
conduct is prohibited. Subject entities
are required by other sections of the P&S
Act and regulations to keep adequate
records of their business operations.
Such records should provide adequate
information for the Secretary to consider
in making determinations under
§201.211. Accordingly, no changes
were made to the rule as proposed based
on these comments.

Comment: Comments suggested
regulated entities should be required to
maintain and provide when challenged
contemporaneous and detailed records
to prove that costs, prices, and terms
offered to one farmer are justified on the
basis of meeting those given to other
similarly situated farmers.

AMS response: Entities regulated
under the Packers and Stockyards Act
are required to keep adequate records of
their business operations.3 The
regulations do not specify which
records entities should keep. Regulated
entities have the flexibility to determine
what type of records best meet the needs
of their individual businesses. AMS
expects that these records would
include those necessary to justify
preferential terms offered to a producer
on the basis of any of the criteria within
this rule. No changes were made to the
rule as proposed based on these
comments.

Criterion (d)—Reasonable Business
Decisions

The fourth proposed criterion for the
Secretary to consider is criterion (d)—
whether the preference or advantage
cannot be justified as a reasonable
business decision that would be
customary in the industry. Many
comments addressed this particular
proposal.

Comment: Several comments
supported the inclusion of criterion (d)
with the other proposed criteria, saying
in general that they appear all-
encompassing. Those comments
recommended no changes to proposed
criterion (d). Other comments
recommended clarifying criterion (d) to
indicate what would be considered a
reasonable business decision that would
be customary in the industry. Many
comments asked further that AMS list
the marketing arrangements and other

37 U.S.C. 221; 9 CFR 201.94, 201.95.
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business practices commonly expected
to constitute legitimate business
justifications. Some comments further
recommended developing different lists
for different industry sectors. Other
comments asked that such lists not be
considered finite, giving the industry
room to adopt new types of acceptable
arrangements in the future.

One comment suggested the term
“reasonable business decision” could
change over time and vary from
individual to individual and from one
USDA administration to the next. The
comment explained contracting parties
might be uncertain about how a contract
provision that appears reasonable today
might be viewed at some point in the
future. Thus, the comment
recommended USDA define what it
considers to be “reasonable” in making
business decisions or simply limit any
interpretation of what was a “‘reasonable
business decision” to the relative
positions, beliefs, and understandings of
the contracting parties at the time and
place the contract was entered into.

AMS response: AMS has not defined
or standardized the meaning of
“reasonable” in the regulation because
the word “‘reasonable”” assumes the
commonly understood meaning of an
objective standard. That is, a reasonable
decision is a decision that a reasonable
person would make under similar
circumstances. Further, we do not agree
that the regulation should attempt to
identify every possible industry
business decision or marketing
arrangement that might be reasonable
now and in the future. Rather, the
Secretary can apply the timeless
standard of reasonableness to examine
an alleged preference or advantage.
Accordingly, AMS made no changes to
the rule as proposed based on these
comments.

Comment: Several comments asked
AMS to clarify that just because an
unfair practice may have become
common within the industry, that does
not mean it would be justified under
proposed criterion (d) and not a
violation of section 202(b) of the Act.
Others said that the proposed criteria
protected regulated entities from legal
challenges to practices that are
customary in the industry when a
practice that is “customary” may violate
the Act. Many comments described
practices they say are unfair but have
become commonplace within the
industry, such as retaliation, racial
discrimination, favoritism, use of
tournament systems in the poultry
sector, poultry pay systems where
buyers control most grower quality
inputs, and giving “sweetheart deals” to
certain ranchers or feeders in the cattle

industry. Comments said that these
practices, although they might be called
“customary,” should not be justified
under proposed criterion (d). Some
comments recommended using
examples from this list to develop other
criteria for determining whether a
preference or advantage is undue or
unreasonable. Other comments asked
that the qualifier “‘that would be
customary in the industry” be
decoupled from ‘“‘reasonable business
decision,” leaving the latter to stand on
its own as a criterion. One comment
suggested AMS could develop another
criterion to incorporate ‘““‘customary in
the industry.”

AMS response: While the agency’s
intent is to establish a criterion that
would allow preferences supported by
reasonable business decisions, AMS
does not intend to legitimize unlawfully
discriminatory practices in the industry.
As noted, some comments raised
concerns that some ‘“‘customary
practices in the industry” may also be
unlawful preferences or advantages.
Thus, comments have raised concerns
which, after careful consideration,
justify modification of the rule.
Accordingly, based on consideration of
comments, AMS revised proposed
criterion (d) by deleting the phrase,
“customary in the industry,” and
providing that criterion (d) read,
“whether the preference or advantage
cannot be justified as a reasonable
business decision.”

Comment: Many comments advocated
removing criterion (d) entirely from the
proposed regulation, arguing that both
“reasonable” and ““customary” are
subjective. Comments claimed
application of criterion (d) would allow
the Secretary to permit anticompetitive
behavior of the type the Act was
intended to prevent. Comments said
AMS should instead adopt stronger
rules that would fulfill Congress’s intent
to curb anticompetitive practices.

AMS response: As explained above,
AMS believes reasonableness is an
objective measure with timeless
application to the determination of
whether a preference or advantage
might be undue or unreasonable and a
violation of the Act. Under this
objective standard, what is reasonable
does not rely on the intent of the
individual. An objective legal standard
“‘is based on conduct and perceptions
external to a particular person.” 4 Thus
a “‘reasonable-person standard” is
objective because it does not require a
determination of what the regulated
entity thinks. We removed the phrase

4 STANDARD, Black’s Law Dictionary (11th ed.
2019).

“customary in the industry” from the
language of criterion (d), and believe
that change is sufficient to make the
criterion a useful tool for the Secretary’s
determinations. Accordingly, we made
no further changes to the rule as
proposed based on these comments.

Additional Criteria for Consideration

A few comments suggested additional
criteria the Secretary should consider
when determining whether certain
actions are violations of section 202(b)
of the Act.

Comment: One comment suggested
the Secretary consider the relative
bargaining power of the parties involved
in a dispute about an alleged violation.
The comment gave the example of a
poultry grower with five-year-old
chicken houses trying to negotiate a
contract with a party who knows the
grower has no other real options. The
comment said this situation does not
allow for true freedom of negotiation,
and provisions should be developed to
protect against the imbalance.

AMS response: The example the
commenter provides appears to
illustrate a possible undue or
unreasonable disadvantage imposed on
the poultry grower. That is, poultry
growers lack the economic resources to
demand higher value for their work, and
they are at a disadvantage. When they
negotiate, they may receive a lower
price under their contract. The relative
strength of their bargaining power is a
distinct disadvantage, leading to
unfavorable terms to the poultry grower.
The relative strength of bargaining
power may be an additional factor to
consider for a given preference or
advantage, but, as the commenter’s
example illustrates, preferences or
advantages are unlikely to result from
the bargaining disparities between
poultry growers and live poultry
dealers. This rule is limited in scope to
addressing undue or unreasonable
preferences or advantages. Accordingly,
AMS is making no changes to the rule
as proposed based on this comment.

Comment: Another comment
recommended addition of a fifth
criterion (e) and proposed the Secretary
consider whether an apparent
preference or advantage ‘‘cannot be
justified as needed to address a natural
disaster or military necessity, such as
but not limited to an emergency for
which the Federal government has
invoked its authority in relation to food
supplies under the Stafford Act or the
Defense Production Act.” The comment
explained that packers, swine
contractors, and live poultry dealers
might be required to award preferential
contracts to certain farmers or localities
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to address emergencies such as natural
disasters or military necessities. The
comment suggested that without the
recommended language, entities might
hesitate to forge such contracts, despite
the proposed rule’s provision that other
factors besides the four listed criteria
could be considered.

AMS response: The commenter’s
suggestion of a fifth criterion (e) is
appreciated and provides an example of
a situation in which the Secretary’s
consideration of criteria should not be
limited only to the four criteria set forth
in the rule. Natural disasters and other
emergencies would likely create
situations in which a packer, swine
contractor, or live poultry dealer may
give a lawful preference or advantage to
one producer as compared to another. A
preference given in response to an
Executive Order may also apply in these
situations. While these are instances in
which the Secretary would carefully
examine the facts to determine whether
a preference is undue or unreasonable,
it is not necessary to explicitly include
a criterion for this conduct.
Accordingly, AMS is making no changes
to the rule as proposed based on the
comment.

Comment: Some comments
encouraged AMS to include as criteria
for the Secretary’s consideration
whether the alleged preference or
advantage given to certain farmers
reflects retaliation or racial
discrimination against others; reflects
unreasonable reductions in payments
based on tournament incentive systems
or other payment arrangements where
the company, rather than the farmer,
controls inputs that factor into the
farmer’s pay; or reflects unreasonable
“sweetheart” deals given by companies
to some farmers and ranchers to the
disadvantage of others.

AMS response: Existing law prohibits
retaliation and racial discrimination.5
Issues of retaliation and racial
discrimination typically would arise in
complaints of undue or unreasonable
prejudices or disadvantages. This rule is
limited in scope to addressing undue or
unreasonable preferences or advantages.
AMS acknowledges, however, that
retaliation and racial discrimination can
be factors in cases of preferential
treatment. Such conduct would also be
considered by the Secretary under the
broad authority granted by the Act when
determining whether a preference is
undue or unreasonable but need not be
explicitly set forth in the rule.
Accordingly, AMS is making no changes

5 See, e.g., Agricultural Fair Practices Act of 1967,
7 U.S.C. 2301-2036; Civil Rights Act of 1964, 42
U.S.C. 2000e-2000e-17.

to the rule as proposed based on these
comments.

Comment: Several comments stated
that there are important differences
between the marketing arrangements
and structures of the cattle, swine, and
poultry industries and that, where
appropriate, separate criteria should be
developed to account for these
differences.

AMS response: The prohibitions of
section 202 of the P&S Act apply to
packers, swine contractors and live
poultry dealers. The law does not
specify prohibitions that apply only to
cattle, or swine, or poultry. AMS
proposed broad criteria that can apply
across all segments of the livestock and
poultry industries. If a behavior specific
to only one segment of the livestock or
poultry industry is unlawful, it will
likely fit within one of the criteria set
forth in this final rule. Criteria
describing specific behaviors were not
proposed as they could be viewed as
limiting the Secretary’s ability to
enforce this regulation. Maintaining
broadly written criteria also provides
sufficient flexibility to easily adapt to
changing technology and business
practices used across the industry.
Accordingly, no changes were made to
the proposed rule based on the
comments.

Other Recommended Modifications to
the Proposed Rule

A number of comments recommended
modifications to the proposed rule.
Many comments referred to USDA’s
previous rulemaking efforts to establish
the mandated criteria for considering
alleged violations of § 202(b) of the Act
and recommended proposed provisions
from earlier attempts be reintroduced.
Several comments addressed perceived
inadequacies in the current regulations
and enforcement of the Act.

Comment: Numerous comments
called for the addition of specific
protections for farmers, including
ranchers and growers, and provided
examples of the types of protection they
sought. Comments asked for protection
that would allow farmers to file
complaints, identify wrongdoing, speak
with the media and elected officials,
and form and join farmer associations
without the threat of retaliation.
Comments asked for protection against
discrimination of any kind, including
national origin, sex, race, religion,
disability, political beliefs, marital or
family status, or any other protected
category. Comments said the proposed
rule does not provide that protection,
despite there being several documented
cases of discrimination in the industry.
Several comments asked that the rule

include detailed, specific protections for
contract poultry and livestock producers
that apply to all forms of poultry and
livestock, that are suitable for the future
of the industry, are enforceable, and
provide for real consequences for
violations of section 202(b) of the Act.

AMS response: Congress directed the
Secretary in the 2008 Farm Bill to
establish criteria to guide the Secretary’s
consideration of facts in determining
whether an apparent preference or
advantage is undue or unreasonable and
a violation of the Act. Protection against
some of the unfair and discriminatory
practices described by commenters is
afforded under existing laws and under
other provisions of the P&S regulations.®
Farmers have the right to file complaints
regarding wrongdoing, speak with
media and elected officials, and form
and join farmer associations. If
retaliation occurs, there is likely
discrimination, which may be unlawful
under the P&S Act or other laws. While
this rule cannot specify protections for
every grievance suggested by comments,
AMS believes the establishment of the
criteria in this rule serves broadly as
protection for industry members and
others who may be subjected to undue
or unreasonable preferences in violation
of the Act. Accordingly, no changes
were made to the proposed rule based
on these comments.

Comment: Comments asked that the
rule require contract prices to be based
on clear, transparent, and predictable
standards. Comments said prices should
not be based on inputs the packing or
processing company provides that may
dictate the health of animals or the
quality of feed. Comments also called
for enforcement of fair pricing systems
that don’t involve price fixing or
collusion. Other comments said that
poultry integrators should be required to
communicate clearly to all their
contracted growers about actions that
appear to be, but are not, undue
preferences, such as the examples
provided in the proposed rule’s
preamble. Comments further
recommended that this communication
be required at the time of signing
contracts between growers and
integrators and in routinely updated
communications from the integrator to
all the growers under contract with that
integrator.

AMS response: Comments appear to
suggest that live poultry dealers should

6 See, e.g., Packers and Stockyards Act, 9 U.S.C.
192(a)—(g); 7 CFR 201.216-201.218; 7 CFR 203.12
(policy statement); Agricultural Fair Practices Act of
1967, 7 U.S.C. 2301-2036; Civil Rights Act of 1964,
42 U.S.C. 2000e—2000e—17; Sherman Act, 15 U.S.C.
1-7; Clayton Antitrust Act, 15 U.S.C. 12-27, 29
U.S.C. 52-53.
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be required to discuss with poultry
growers information about the business
of other poultry growers. This rule does
not require that confidential business
information of some poultry growers be
shared with other poultry growers. P&S
regulations currently require that live
poultry dealers furnish growers with a
copy of their contract and all applicable
terms.” Live poultry dealers must also
provide settlement sheets and all
information and supporting documents
needed to compute payment. This rule
does not change these existing
disclosure requirements. Accordingly,
no changes were made to the rule as
proposed based on these comments.

Comment: Some comments suggested
the proposed rule could be improved by
the addition of implementation and
enforcement methods. One comment
suggested that the proposed rule include
a methodology for the determination
process the Secretary would employ
prior to considering whether the
allegedly undue or unreasonable
preference or advantage meets the
proposed criteria. According to the
commenter, establishing such a
methodology would provide a more
standardized structure and make the
process less subjective. Other comments
asked AMS to establish methods to
continuously review and monitor
industry practices to ensure new
practices are not evolving that would
circumvent the purposes of the Act.

AMS response: The suggestions to
establish implementation and
enforcement methods have merit, but do
not address the establishment of criteria
for the determination of whether and are
therefore outside the scope of this rule.
The Act sets forth the Secretary’s
investigative and enforcement authority
over packers, swine contractors, and
live poultry dealers. These powers and
procedures establish the methodology to
be followed in applying the criteria.
Accordingly, no changes were made to
the proposed rule based on these
comments.

Comment: One comment suggested
the rule could be improved by codifying
the need to show competitive harm, and
the comment provided regulatory
applicability language for such a
provision. The comment’s
recommended language would require
the Secretary to find that the challenged
conduct or action lacks a legitimate
business justification and harms—or is
likely to harm—competition to bring a
claim under sections 202(a) and (b) of
the Act.

AMS response: Several, but not all,
U.S. Circuit Courts of Appeal have

79 CFR 201.100.

established case precedent requiring a
showing of harm to competition.® For
that reason, USDA previously withdrew
the December 2016 interim final rule
that would have codified that harm to
competition is not required to prove a
violation. Given the history and
conflicting opinions on this topic, AMS
does not believe that this rulemaking is
the appropriate avenue for interpreting
the statute’s intent. Accordingly, AMS is
making no changes to the rule as
proposed based on this comment.

Comment: Another comment
suggested the proposed rule could be
improved by first distinguishing
between preferences, advantages,
prejudices, and disadvantages; and
second by defining what would be
considered undue or unreasonable
versions of each.

AMS response: The terms
“preferences” and “advantages” have
already been defined by the Judicial
Officer. Giving an advantage to any
person and not to other similarly
situated persons is making or giving a
preference. Conferring a benefit on any
person and not on all similarly situated
persons is making or giving an
advantage. (See In Re: IBP, Inc., 57
Agric. Dec. 1353 (July 31, 1998)). Thus,
AMS finds it unnecessary to codify
those definitions in the rule.
Accordingly, AMS is making no changes
to the rule as proposed based on the
comments.

Comment: Several comments said that
AMS should not finalize this rule but
should instead adopt provisions from
prior rules. This included two rules
GIPSA published in December 2016 (81
FR 92703 and 81 FR 92723, December
20, 2016). One comment characterized
the 2016 rules as making progress
toward an antitrust framework that
would protect farmers. One comment
recommended restoring provisions from
the June 2010 proposed rule. Comments
preferred provisions from all those rules
that would have formally established
that proof of actual or likely competitive
harm is not needed for violations of
section 202(b); created lists of “per se”
and likely violations of the Act (such as
attempted delays of payment and “hold-
up” scenarios, respectively); established
that any conduct which harms or likely
harms competition is a violation of the
Act; and provided more specific,
grounded criteria for evaluating
violations of section 202(b), including
whether a grower is treated fairly as

8 For courts ruling that 202(b) cases require a
showing of harm to competition for violations see
Wheeler v. Pilgrim’s Pride Corp., 591 F.3d 355 (5th
Cir. 2009)(sections 202(a) and (b) of the P&S Act)
and Terry v. Tyson Farms, Inc., 604 F.3d 272 (6th
Cir. 2010)(sections 202(a) and (b) of the P&S Act).

compared to other similarly situated
growers who have engaged in lawful
assertion of their rights, or is treated
differently due to arbitrary reasons
unrelated to the grower’s livestock or
poultry operation. Comments claim that
the provisions of those rules would
better address the current competitive
imbalance in the market.

Comments asked that many different
provisions of the prior rules be
incorporated into this rule. Comments
asked for explicit prohibition against the
use of tournament incentive system.
Some comments also urged a ban on
packer ownership of livestock, which is
currently permitted. Comments also
said that certain cattle procurement
agreements, when offered selectively to
some cattle sellers and not others,
should be identified as per se violations
of section 202(b) of the Act. Other
comments listed specific conduct that
commenters believe should be
considered per se violations of the Act
and recommended they be added to the
regulations.

One comment recommended USDA
republish for public comment a petition
submitted to GIPSA in 1996 calling for
rules to restrict certain procurement
practices in the meat packing industry.®
According to the comment, the
petition’s proposal would better define
undue preference in live cattle markets,
facilitate reestablishing price discovery
for domestic and import markets, and
lessen the pending threat of beef plant
closures and the corresponding loss of
good paying jobs.

AMS response: The prior rulemakings
referenced in these comments contained
greater breadth of rulemaking and
proposed a number of prohibited acts.
This rule does not have the same
breadth as those previous rules. Nor
does this rule expand on earlier
rulemaking. As explained in the
proposed rule, this rule represents a
fresh start at fulfilling the 2008 Farm
Bill mandate to establish criteria to
consider when determining whether
conduct makes or gives an undue or
unreasonable preference or advantage.
The criteria established in this rule can
be applied across a wide range of
behaviors and meets the 2008 Farm Bill
mandate.

Further, some of the examples of
prohibited behaviors comments cited
from abandoned rulemaking would be
examples of undue or unreasonable
prejudices or disadvantages, rather than
preferences or advantages, and are
therefore outside the scope of this rule.

9Filing of a Petition for Rulemaking: Packer
Livestock Procurement Practices; 62 FR 1845,
published January 14, 1997.
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Accordingly, AMS is making no changes
to the rule as proposed based on these
comments.

Comment: Some comments
recommended that the examples of
potentially undue or unreasonable
preferences or advantages given in the
proposed rule’s preamble be codified as
explicit violations of section 202(b).
Comments explained that doing so
would help bring the proposed criteria
into line with the purpose of the Act
and the 2008 Farm Bill mandate from
Congress. Comments cited examples of
premiums offered to one person or
locality but not offered to similarly
situated other persons or localities,
livestock packers negotiating
preferential live basis prices with only
one favored livestock supplier and not
with similarly situated suppliers, and
live poultry dealers offering a higher
base price to a favored grower but not
to other growers in the same complex
with the same housing types.

AMS response: As explained in an
earlier comment response, AMS has
chosen not to codify a list of per se
violations because we believe that
narrow examples cannot possibly
encompass all of the situations that
might result in an undue or
unreasonable preference or advantage.
The purpose of the regulation is to
provide criteria that are broad enough to
cover a majority of the types of conduct
that could be violations of the Act.
Further, AMS believes the criteria
established in this rule are aligned with
the purposes of the Act and the 2008
Farm Bill mandate because they provide
the framework the Secretary will use
when examining the facts of wide-
ranging types of conduct within the
livestock, meat, and poultry industries.
Accordingly, no changes were made to
the proposed rule based on these
comments.

Competitive Harm

Many comments addressed the notion
of competitive harm and whether proof
of such harm or likelihood of such harm
is required to bring claims of violation
of section 202(b) of the Act. Past
findings in the Fifth, Sixth, Tenth, and
Eleventh Circuits have held that under
the Act plaintiffs must show
competition, and not just an individual,
is or is likely to be injured through
preferences or advantages given to
certain individuals or localities.1® Other

10London v. Fieldale Farms Corp., 410 F.3d 1295
(11th Cir. 2005) (section 202(a) of the P&S Act);
Been v. O.K. Indus., Inc., 495 F.3d 1217 (10th Cir.
2007) (section 202(a) of the P&S Act); Wheeler v.
Pilgrim’s Pride Corp., 591 F.3d 355 (5th Cir. 2009)
(sections 202(a) and (b) of the P&S Act); Terry v.

Circuits that are often cited for the
proposition—in the Fourth, Seventh,
Eighth, and Ninth Circuits—did not go
so far. For example, courts in those
circuits have agreed with USDA that
certain violations of the Packers and
Stockyards Act are ‘“‘unfair practices”
because those practices harm
competition, or courts have opined on
whether a specific practice would
require harm to competition.?! In past
rulemaking efforts to establish the
mandated criteria, USDA reiterated its
position that harm to competition is not
required in all cases under the Packers
and Stockyards Act. AMS explained in
the preamble of the current proposed
rule that this rulemaking is independent
of previous rulemaking efforts to
establish the mandated criteria to guide
determinations about undue and
unreasonable preferences and
advantages under the Act and did not
make a policy statement about
competitive harm.

Comments: Comments from the meat
production, livestock production, and
poultry segments of the industry
expressed concern that AMS did not
take a position on competitive harm in
the proposed rule. Comments
representing the interests of some
livestock producers and poultry growers
advocated clarifying that plaintiffs do
not have to prove competitive harm to
the entire industry to bring a case
claiming undue and unreasonable
practices. Comments said the burden of
proof against large companies is too
high for most farmers and that
companies should not be allowed to
continue unlawful practices just
because a farmer cannot show harm to
the entire industry.

One comment said it seems false to
state in the proposed rule that AMS
does not intend to create criteria that
conflict with case precedent, when case
precedent is mixed on the issue of the
need to show competitive harm. The
comment suggests AMS is apparently
siding with the approach that requires
demonstration of competitive harm to

Tyson Farms, Inc., 604 F.3d 272 (6th Cir.
2010)(sections 202(a) and (b) of the P&S Act).

11De Jong Packing Co. v. U.S. Dep’t of Agric., 618
F.2d 1329 (9th Cir. 1980) (agreeing with USDA that
conspiracy to fix “subject” term in bidding is
harmful to competition); IBP, Inc. v. Glickman, 187
F.3d 974 (8th Cir. 1999) (agreeing with USDA on
rights of first refusal can harm to competition);
Philson v. Goldsboro Mill Co., 164 F.3d 625, Nos.
96-2542, 96—-2631, 1998 WL 709324 (4th Cir. Oct.
5, 1998) (finding retaliation requires a showing of
likelihood of harm to competition); Jackson v. Swift
Eckrich, Inc., 53 F.3d 1452 (8th Cir. 1995) (finding
that while allegations disparate contracting requires
a showing of harm to competition, breach of
contract and fraud claims under the Packers and
Stockyards Act did not require harm to
competition).

the entire industry. The comment
perceived the proposed rule to be an
unprecedented failure because it did not
address the issue of competitive harm.

Comments asserted USDA has the
authority and responsibility to issue
rules for enforcing the Act that may
conflict with court precedent under the
Supreme Court doctrine of Chevron
deference. According to comments, by
not affirming in the proposed rule its
historic position that a violation of
section 202(b) may occur in some
circumstances without a showing of
competitive injury or likelihood of
competitive injury, USDA could set a
precedent that undermines its own
policymaking power and codifies what
commenters called judicial overreach
and novel interpretation of the Act that
contradicts the will of Congress. Thus,
according to comments, the proposed
rule leaves the Act largely
unenforceable for individual farmers
and ranchers.

One comment questioned AMS’s
refusal to adhere to its historic position
on competitive harm and cited the
October 2017 withdrawal of the
December 2016 interim final rule on the
Scope of Sections 202(a) and (b) of the
Packers and Stockyards Act, which said:
“Contrary to comments that GIPSA
failed to show that USDA’s
interpretation was longstanding, USDA
has adhered to this interpretation of the
P&S Act for decades. DOJ has filed
amicus briefs with several federal
appellate courts arguing against the
need to show the likelihood of
competitive harm for all violations of 7
U.S.C. 192(a) and (b).” One comment
said Congress has not amended section
202(b), so there is no apparent
justification for USDA’s refusal to assert
its longstanding interpretation regarding
the statute. Another said by not
affirming its historic policy on
competitive harm AMS is dismissing
the possibility of industry reform and
violating the intent of the Act.

Comments representing packers,
swine contractors, and live poultry
dealers disagreed with farmer comments
and said the proposed rule must clarify
that plaintiffs should be required to
prove competitive injury across the
industry to bring a claim of undue or
unreasonable preference or advantage
and violation under the Act. Comments
argued that failure to recognize case
precedent on competitive harm, in
conjunction with the “plus other
criteria” approach in the proposed rule,
could create uncertainty about whether
certain preferences or advantages are
justifiable under the law and subject the
industry to needless, costly lawsuits.
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Comments argued that while Congress
intended with the Act to combat
restraints on trade and promote healthy
competition in the livestock industry, it
did not intend to discourage what
comments called regular, healthy
business competition. Comments
referenced findings under other
antitrust laws to assert that under the
Act, alleged violations of sections 202(a)
and (b) must show antitrust injury,
which requires proof that competition
as a whole was harmed by the
defendant’s conduct. Comments urged
AMS to interpret sections 202(a) and (b)
as requiring proof of actual or likely
harm to competition to reinforce the
Act’s purpose, which according to
comments is to protect competition in
the industry.

One comment recommended AMS
address both sections 202 (a) and (b)
when discussing injury to competition
because, according to the comment,
both are rooted in antitrust
jurisprudence and both require injury to
competition as a prerequisite to
establishing a violation. According to
the comment, addressing injury to
competition in the context of only
section 202(b) risks creating
unnecessary confusion about the
interpretation of section 202(a).

AMS response: Given the history and
conflicting opinions on this topic, AMS
does not believe this rulemaking on
preferences and advantages is the
appropriate avenue for interpreting the
statute’s intent with respect to all
portions of sections 202(a) and (b) of the
Act.

The 2008 Farm Bill requires the
Secretary to establish criteria to
consider when determining if conduct is
an undue or unreasonable preference or
advantage. The criteria the Secretary
establishes through the rulemaking are
not exclusive, and pertain only to part
of section 202(b) of the Act, which also
prohibits undue or unreasonable
prejudices and disadvantages. Whether
competitive injury is required to
establish a violation of the Act is a
broader question applicable to the full
provisions of sections 202(a) and 202(b)
and is therefore outside the narrow
scope of this rule. Accordingly, AMS is
making no changes to the rule as
proposed based on these comments.

Starting Over

Comment: Several comments urged
AMS to abandon the proposed rule and
start the rulemaking process all over.
Comments claimed the proposed rule is
inadequate and fails to meet the
Congressional mandate to provide clear
criteria for determining whether certain
conduct or actions would be violations

of section 202(b) of the Act. Other
comments said the proposed rule failed
to incorporate recommendations
submitted in a June 2019 letter to AMS
by associations representing farmers’
interests and recommendations in a July
2019 letter to USDA from 17 members
of Congress, both of which advocated
stronger protections for farmers. Still
other comments said the proposed rule
does nothing more than fulfil a
congressional mandate, while
maintaining the status quo.

Some comments said AMS should
start over because the proposed rule
reduces and eliminates competition,
facilitates corporate abuse of
concentrated and predatory market
power, invites collusion, and allows
manipulation of live cattle prices.

One comment said the proposed rule
was well intentioned, but does not
accurately reflect needed modernization
changes and improvements within the
packers and stockyards industry. The
comment urged USDA to withdraw the
proposed rule and convene a livestock
industry stakeholder summit to outline
a course of action.

AMS response: The purpose of the
rule is to provide criteria that are broad
enough to cover a majority of the types
of conduct that could be found in
violation of the Act. It is not the
intention of the agency to set forth a
laundry list of examples, as many of the
commenters suggest, but rather to
establish criteria the Secretary will
consider when examining the facts of
wide-ranging types of conduct within
the livestock, meat, and poultry
industries. AMS is committed to
finalizing the rule as required by the
2008 Farm Bill mandate to establish
such criteria and fulfilling USDA’s
commitment to the Court to complete
the rulemaking expeditiously.
Therefore, AMS is neither withdrawing
nor making changes to the rule as
proposed based on these comments.

Additional Concerns Raised by
Comments

Comment: Numerous comments
expressed doubt that the proposed rule
would remedy what they identified as
serious problems in the livestock and
poultry industry. Comments said
farmers have little market power in
dealings with large meat packing and
poultry processing companies.
Comments described what they called
systematic discrimination and
unchecked abusive treatment of farmers.
Comments provided data demonstrating
declines in farm prices that are not
reflected in consumer prices, and they
warned that the demise of small and
family farms threatens U.S. food

security, the economic health of rural
communities, and the environment.
Comments claimed finally that USDA
does not act in the interest of small
farmers.

AMS response: AMS appreciates the
comments that expressed these
concerns. Moreover, AMS understands
the struggles farmers face across the U.S.
Some of the concerns raised could be
the result of preferences or advantages
given by packers, swine contractors or
live poultry dealers. Whether those
preferences or advantages are undue or
unreasonable is for the Secretary to
determine utilizing the criteria set forth
in this rule. The criteria are written
broadly to cover wide ranging behaviors
in the industry, including some of those
identified by commenters, rather than
narrowly addressing specific conduct.
Some other concerns raised by the
commenters are outside the scope of the
Packers and Stockyards Act. AMS
encourages commenters to continue the
dialogue with USDA on these important
issues so that together we can make
improvements.

Regulatory and Economic Impact
Analysis

Comment: Several comments
addressed the regulatory impact
analysis included (RIA) in the proposed
rule. Most of those comments concerned
statements in the analysis that some
found contradictory. Comments asserted
the RIA’s cost-benefit analysis shows
that the rule will have no meaningful
impact on the anti-competitive and
improper practices that are already in
place. According to comments, the
statement that AMS does not expect the
proposed rule to result in a decrease in
the use of alternative marketing
agreements (AMAs), poultry tournament
systems, or other incentive payment
systems; or decreased economic
efficiencies in the cattle, hog, and
poultry industries shows that the
proposed rule is essentially toothless.
Comments argued that the Act was not
intended to maximize economic
efficiencies, but to provide for a fair,
competitive marketplace by preventing
abuses by large, supposedly “efficient”
entities. One comment asserted that if
AMS does not expect the proposed rule
to change anything about the current
state of the market nor give farmers any
more protection than they currently
have, the total cost to industry of this
rule is effectively zero and the cost-
benefit analysis in the final rule should
reflect this.

AMS response: AMS believes the rule
will have a meaningful impact on anti-
competitive practices that may exist in
the industry. Although the cost benefit



Federal Register/Vol. 85, No. 239/Friday, December 11, 2020/Rules and Regulations

79791

analysis in the proposed rule did not
quantify projected benefits, it provided
qualitative descriptions of the types of
benefits expected from establishment of
the proposed rule, such as improved
parity of negotiating power between
contracting parties with a clearer
understand of what constitutes an
undue or unreasonable preference or
advantage under the Act.

The rule is not intended to dictate to
industry the types of marketing
arrangements employed. Understanding
how the Secretary will evaluate
allegations of violations of section
202(b) of the Act should induce packers,
live poultry dealers, and swine
contractors to reevaluate—and adjust if
necessary—marketing agreements to
make sure they comply with the law.

Even though the number and type of
marketing agreements may not change
because of the rule, this rule, like most
rules, is expected to generate some
costs. As explained in the RIA, most of
the estimated costs for the final rule are
associated with reviewing and, if
necessary, adjusting contracts to make
certain they comply with the rule.

Finally, AMS would like to
distinguish operational efficiency of a
firm from market efficiency. The
operational efficiency of a firm
improves when it can produce a good or
service at a lower cost. A characteristic
of market efficiency, on the other hand,
is that the prices of goods or services
represent unbiased indicators of their
value to consumers and society, and
contribute to the public benefit. The
most efficient firm operations do not
always lead to the most efficient
markets. For example, industries in
which unit costs continually decline
with increased scale, such as water and
electric utilities are considered natural
monopolies. The firm that emerges as
the monopolist in those industries will
be the most operationally efficient, but
if left unregulated, would be able to
exploit its market power, for example by
restricting output and charging a higher
price. AMS believes this rule does not
impede operational efficiency of the
regulated firms, but does inhibit
practices that could reduce market
efficiency. Market efficiency, therefore,
should be considered when evaluating
the costs and benefits of this regulation.

AMS is making no changes to the rule
or the RIA as proposed based on these
comments.

Comment: One comment expressed
concern with two statements in the
regulatory impact analysis. The first
projects that the proposed rule may lead
to increased litigation costs to test case
precedents regarding violations of the
Act. The second states that AMS does

not intend to create criteria that conflict
with case precedent. The comment
asked why, if the latter is true, did AMS
not reduce confusion and the need for
further litigation and affirmatively state
the need to prove competitive harm in
the regulation. Comments suggested that
reinforcing the need to demonstrate
injury or likely injury to competition
would eliminate much of the precedent-
confirming litigation that AMS
anticipates flowing from the final rule,
which in turn would significantly
reduce the anticipated costs of the rule.

AMS response: This rule is intended
to establish criteria the Secretary will
consider when determining whether
conduct is an undue or unreasonable
preference or advantage. Whether
competitive injury is required for a
violation of sections 202(a) or 202(b) of
the Act is beyond the narrow scope of
this rule. Additionally, as explained
earlier, the criteria in this rule pertain
to the Secretary’s evaluations of alleged
misconduct and not to those of the
courts. Even if AMS were to state a
position on the need to show
competitive harm, it would do little to
limit litigation, as those opposing that
position would likely challenge it in the
courts. Thus, it is anticipated that
litigation costs will increase initially as
market participants—who choose to do
so—test the provisions of the new
regulation in court. Accordingly, AMS
is making no changes to the rule as
proposed based on the comment.

Comment: One comment questioned
the claim in the RIA that the proposed
rule would “increase the amount of
relevant information available to market
participants and offset any potential
abuse of buyer-side market power by
clearly stating to all contracting parties”
the criteria for violations. The comment
says it is not clear what basis AMS has
to make this claim if all potential
violations can be justified by cost
savings, and no current customary
practices across the industry will be
considered a violation.

AMS response: AMS believes that
establishment of the criteria in this rule
will provide clearer information to
market participants about how the
Secretary will evaluate allegations of
misconduct under section 202(b) of the
Act. AMS anticipates that as producers
and growers become aware of this
information, they will be better able to
negotiate fair contract terms with
packers, contractors, and integrators
considered to wield greater market
power. AMS disagrees with the
comment’s conclusion that all potential
violations can be justified by cost
savings and that no currently customary
practices will be considered violations.

In fact, this rule gives the Secretary
flexibility to consider multiple factors
other than cost savings to determine
whether a preference or advantage is
undue or unreasonable. Removal of the
“customary in the industry” clause from
proposed criterion (d) also clarifies that
the Secretary can make determinations
about industry decisions and practices
based on their reasonableness and not
on whether they are widely adopted.
AMS is making no changes to the rule
as proposed based on this comment.

Miscellaneous Comments

Comment: One comment argued that
the Secretary of Agriculture and those
appointed by the Secretary should not
act as judges in matters of law and that
allegations of violations of the Act
should only be tried in courts of law.

AMS response: The Act clearly
establishes that the Secretary has
authority to enforce administratively
violations of section 202(b) against
packers and swine contractors. Congress
granted the Secretary authority to
investigate persons subject to the Act
and provided for administrative
enforcement of violations. Changing
these authorities is beyond the scope of
this rule. Accordingly, AMS is making
no changes to the rule as proposed
based on the comment.

Comment: Once comment interpreted
the RIA’s statement that it is not the
purpose of the Act to interfere with
contract negotiations or to upset the
traditional principles of freedom of
contract to mean that the proposed rule
is not expected to decrease the use of
differing contracting structures, such as
the incentive-based contracting
arrangements often used in the poultry
industry. The comment said it is crucial
that the proposed rule not disrupt the
existing contracting structures
commonly used by the industry, and
that any preferences or advantages
arising from the use of these types of
arrangements be evaluated first on
whether they cause injury or likely
injury to competition, and second based
on the four criteria in the proposed rule.

AMS response: As explained in earlier
comment responses, AMS does not
intend the rule to promote or prohibit
any particular types of contracting
arrangements. This rule is intended only
to establish criteria the Secretary will
consider when determining if a
preference or advantage is undue or
unreasonable. Whether competitive
injury is required to prove a violation is
a concept broader than the narrow focus
of this rule. Accordingly, AMS is
making no changes to the rule as
proposed based on the comment.
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Required Impact Analyses

Executive Orders 12866, 13563, and
13771 and the Regulatory Impact
Analysis

AMS is issuing this rule in
conformance with Executive Orders
12866 and 13563, which direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits, including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity. Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility.

In the development of this rule, AMS
determined to take a different approach
to developing the necessary criteria than
had been taken in previous rulemaking
efforts. AMS determined that including
the criteria as part of the framework for
consideration of preferences and
advantages in buyer-seller contracts
would best serve the needs of the
industry and fulfill the 2008 Farm Bill
mandate. AMS expects the new
regulation to bring transparency to
considerations of potential violations of
sections 202(b) of the Act and certainty
to industry members forging contracts
related to the buying and selling of
poultry and livestock. The rule is not
expected to provide any environmental,
public health, or safety benefits.

This rule has been determined to be
significant for the purposes of Executive
Order 12866 and therefore has been
reviewed by OMB. This rule has also
been determined to be an Executive
Order 13771 regulatory action. Details
on the estimated costs of this final rule
can be found in the rule’s economic
analysis.

AMS is adding a new § 201.211,
which provides four criteria in response
to requirements of the 2008 Farm Bill
for the Secretary of Agriculture to
consider in determining whether a
packer, swine contractor, or live poultry
dealer has engaged in conduct resulting
in an undue preference or advantage to
any particular person or locality in any
respect in violation of section 202(b) of
the Act. Based on its familiarity with the
industry, PSD prepared an economic
analysis of new §201.211 as part of the
regulatory process. The economic
analysis presents the cost-benefit
analysis of implementing § 201.211.
PSD then discusses the impact on small
businesses.

This rule is independent of previous
rulemaking. PSD reviewed certain cost
projections developed in conjunction

with previous rulemaking in analyzing
the regulatory impact of this final rule.
All costs and benefits described in this
economic analysis pertain to the
language in this final rule.

Regulatory Impact Analysis

The 2008 Farm Bill requires the
Secretary of Agriculture to promulgate a
regulation establishing criteria that the
Secretary will consider in determining
whether an undue or unreasonable
preference or advantage has occurred in
violation of section 202(b) of the Act.
This rulemaking fulfills that
requirement.

Responsibility for establishing the
required criteria was originally
delegated to the Grain Inspection,
Packers and Stockyards Administration
(GIPSA), which subsequently merged
with AMS. AMS now administers the
regulations under the Act and has
undertaken this rulemaking.

For this economic analysis, PSD
considered the impact of three
alternatives for this rule. PSD
considered the impact of maintaining
the status quo, the impact of adopting
regulatory language that had been
proposed in 2016, and the impact of
adopting the language in this final rule.

PSD considered the impact of taking
no further action on a previous version
of § 201.211 GIPSA 12 had proposed on
December 20, 2016.13 GIPSA
subsequently provided notice in the
Federal Register on October 18, 2017,14
that it would take no further action on
the 2016 proposed rule. Taking no
further action would result in no
additional out-of-pocket costs to
businesses in the livestock and poultry
industries but that action would not
fulfill the requirements of the 2008
Farm Bill.

AMS could have proposed the same
regulatory language as in the 2016
proposed rule. The 2016 proposed rule
contained six criteria the Secretary
would consider in determining whether
conduct or action constitutes an undue
or unreasonable preference or advantage
and a violation of section 202(b) of the
Act. To determine the impact of
adopting the 2016 proposed rule, PSD
looked to the estimated costs of the 2016
rule as described in that rule’s economic
analysis, which was provided in the

120n November 14, 2017, Secretary of
Agriculture, Sonny Perdue, issued a memorandum
eliminating GIPSA as a standalone agency and
transferred the regulatory authority for the Act to
AMS. PSD has day-to-day oversight of the Packers
and Stockyards activities in AMS.

13 Federal Register, Volume 81, No. 244, pages
92703-92723.

14Federal Register, Volume 82, No. 200, pages
48603—-48604.

2016 notice of proposed rulemaking.
The total first year costs of the 2016
proposed rule were projected to be
$15.37 million.

This current rulemaking represents a
different approach than used in
previous rulemakings and establishes an
analytical framework for considering
whether a violation of section 202(b) of
the Act has occurred. The final rule
includes new criteria to bring
transparency to the determination
process for the industry. PSD estimates
that the total first year costs of this rule
are $9.67 million.

Introduction

As required by the 2008 Farm Bill,
§201.211 specifies criteria the Secretary
will consider when determining
whether an undue or unreasonable
preference or advantage has occurred in
violation of section 202(b) of the Act.
The criteria provide a framework to
analyze whether a particular person or
locality receives an undue or
unreasonable preference or advantage as
compared to other similarly situated
persons or localities. AMS expects the
four criteria to clarify the legal standard
for the public, promote honest
competition and fair dealing, and
improve the negotiating position of
growers and producers.

Cost-Benefit Analysis

PSD estimated the costs and benefits
of the final rule assuming its publication
and effectuation in May 2020. The costs
and benefits of the final rule are
discussed in order below.

A. Cost Estimation

PSD believes that the costs of
§201.211 would mostly consist of the
direct costs of reviewing and, if
necessary, re-writing marketing and
production contracts to ensure that
packers, swine contractors, and live
poultry dealers are not providing an
undue or unreasonable preference or
advantage to any livestock producer,
swine production contract grower, or
poultry grower compared to other
similarly situated person or localities.
PSD believes some in the industry may
initiate litigation to test the new
regulations, resulting in additional
costs.

Section 201.211 does not impose any
new requirements on regulated entities,
but it serves as guidance for their
compliance with section 202(b) of the
Act. Since the rule clarifies the
Secretary’s consideration of unlawful
undue or unreasonable preferences or
advantages, regulated entities should
face less risk of violating the Act. The
rule does not prohibit the use of
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alternative marketing agreements 15
(AMAsS), poultry tournament systems, or
other incentive payment systems, and is
not expected to decrease economic
efficiencies in the cattle, hog, and
poultry industries. Additionally, PSD
does not expect this rule to inhibit the
ability of regulated entities and
producers and growers to develop and
enter into mutually advantageous
contracts.

To estimate costs, PSD divided costs
into two major categories, direct and
indirect costs. In addition, PSD expects
there are two direct costs:
administrative costs and litigation costs.

With respect to direct costs,
administrative costs for regulated
entities would include items such as
review of marketing and production
contracts, additional record keeping,16
and all other associated administrative
office work to demonstrate that they do
not provide an undue or unreasonable
preference or advantage to any livestock
producer, swine production contract
grower, or poultry grower compared to
other similarly situated person or
localities.

Litigation costs for the livestock and
poultry industries will initially increase
until there is a body of case law
interpreting the regulations. Once the
courts establish precedent, PSD expects
additional litigation to decline.

With respect to indirect costs, those
costs include costs caused by changes in
supply and/or demand and any
resulting efficiency losses in the
national markets for beef, pork, and
chicken and the related input markets
for cattle, hogs, and poultry resulting
from the direct costs of the rule.

1. Direct Costs—Administrative Costs

To estimate administrative costs of
the rule, PSD relied on its experience
reviewing contracts and other business
records commonly maintained in the
livestock and poultry industries for
compliance with the Act and
regulations. PSD has data on the number

15 AMAs are marketing contracts, where
producers market their livestock to a packer under
a verbal or written agreement. Pricing mechanisms
vary across AMAs. Some rely on a spot market for
at least one aspect of their prices, while others
involve complicated pricing formulas with
premiums and discounts based on carcass merits.
The livestock seller and packer agree on a pricing
mechanism under AMAs, but usually not on a
specific price.

16 There are no additional mandatory record
keeping requirements in the final rule. PSD expects
that regulated entities may opt to keep additional
records to justify advantages or preferences to
demonstrate compliance with the final rule in case
of a PSD investigation or private litigation action.

of production contracts between swine
production contract growers and swine
contractors and poultry growers and live
poultry dealers. PSD estimated the
number of cattle marketing contracts
between producers and packers based
on the number of feedlots and the
percentage of livestock procured under
AMAs. PSD then multiplied hourly
estimates of the administrative
functions of reviewing and revising
contracts by average hourly labor costs
for administrative, management, and
legal personnel to arrive at the total
estimated administrative costs. PSD
measured all costs in constant 2016
dollars in accordance with guidance on
complying with E.O. 13771.17

Since packers, swine contractors, and
live poultry dealers will likely choose to
review their contracts as a precautionary
measure to ensure that they are not
engaging in conduct or action that in
any way gives an undue or unreasonable
preference or advantage to any livestock
producer, swine production contract
grower, or poultry grower, PSD
estimates that the regulated entities will
review each contract or each contract
type once and will renegotiate any
contracts that contain language that
could be considered a violation of
section 202(b) of the Act.

One may view this estimate as an
upper bound to the direct cost of the
rule, as not every packer, swine
contractor, or live poultry dealer will
choose to conduct such a review. Some
may choose to “wait and see”” what
effect, if any, the rule has on the
industry, and whether courts rule on it
in any way that would warrant such a
review of their contracts.

Based on PSD’s experience, it
developed estimates for regulated
entities of the number of hours for
attorneys and company managers to
review and revise marketing and
production contracts and for
administrative staff to make changes,
copy, and obtain signed copies of the
contracts. For poultry contracts, PSD
estimates that each unique contract type
would require one hour of attorney time
to review and rewrite a contract, two
hours of company management time,
and for each individual contract, one
hour of administrative time, and one
hour of additional record keeping
time.18 PSD estimates that each of the 93
live poultry dealers who report to PSD

17 https://www.whitehouse.gov/sites/
whitehouse.gov/files/omb/memoranda/2017/M-17-
21-OMB.pdf

18 Again, there are no additional mandatory
record keeping requirements in the final rule.

rely on 10 unique contract types on
average. PSD data indicates that there
are 24,101 individual poultry growing
contracts. PSD estimates that each of the
237 hog packers has 10 marketing
agreements. The 2017 Census of
Agriculture (Ag. Census) 19 indicates
that the universe of swine production
contracts in the U.S. is 8,557. For hog
production and marketing contracts,
PSD estimates that each production
contract and marketing agreement
would require one-half hour of attorney
time to review and rewrite a contract,
one hour of company management time,
one hour of administrative time, and
one hour of additional record keeping
time. For cattle processors, PSD
estimates that each of the estimated
1,099 marketing agreements would
require one hour of attorney time to
review and rewrite a contract, two hours
of company management time, one hour
of administrative time, and one hour of
additional record keeping time.20

PSD multiplied estimated hours to
conduct these administrative tasks by
the average hourly wages for managers
at $62/hour, attorneys at $84/hour, and
administrative assistants at $36/hour as
reported by the U.S. Bureau of Labor
Statistics in its Occupational
Employment Statistics to arrive at its
estimate of contract review costs for
regulated entities.21

PSD recognizes that contract review
costs will also be borne by livestock
producers, swine production contract
growers, and poultry growers. PSD
estimates that each livestock producer,
swine production contract grower, and
poultry grower will, in its due course of
business, spend one hour of time
reviewing a contract or marketing
agreement and will spend one-half hour
of its attorney’s time to review the
contract. As with the regulated entities,
one may view this estimate as an upper
bound to the direct cost of the rule, as
not every producer or grower will
choose to conduct such a review. Some
may choose to “wait and see” what
effect, if any, the rule has on the
industry, and whether courts rule on it
in any way that would warrant such a
review of their contracts.

19 https://www.nass.usda.gov/Publications/
AgCensus/2017/Full_Report/Volume_1,_Chapter_1_
US/usv1.pdf.

20 Ibid.

21 All salary costs are based on mean annual
salaries for May 2018, adjusted for benefit costs, set
to an hourly basis, and converted in to constant
2016 dollars. http://www.bls.gov/oes/. Accessed on
April 9, 2019.
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PSD multiplied one hour of livestock
producer, swine production contract
grower, and poultry grower management
time and one-half hour of attorney time
to conduct the marketing and
production contract review by the
average hourly wages for attorneys at
$84/hour and managers at $62/hour as
reported by the U.S. Bureau of Labor
Statistics in its Occupational
Employment Statistics to arrive at its

estimate of contract review costs for
livestock producers, swine contract
growers, and poultry growers. PSD then
applied this cost to the estimated 1,099
cattle marketing contracts, 2,370 hog
marketing contracts, 8,557 hog
production contracts, and 24,101
poultry growing contracts that have
been reported to PSD.

After determining the administrative
costs to both the regulated entities and

those they contract with, PSD added the
administrative costs of the regulated
entities and the livestock producers,
swine production contract growers, and
poultry growers together to arrive at the
first-year total estimated administrative
costs attributable to the regulation. A
summary of the first-year total estimated
administrative costs for § 201.211
appear in the following table:

TABLE 1—FIRST-YEAR ADMINISTRATIVE COSTS

: Cattle Hogs Poultry Total
Regulation ($ millions) ($ millions) ($ millions) ($ millions)
P20 2 LSO P PSP PPPPRPP $0.42 $3.05 $4.42 $7.89

The first-year total administrative
costs are $7.89 million for §201.211,
and include costs for cattle, hogs, and
poultry because packers, swine
contractors, live poultry dealers,
livestock producers, swine production
contract growers, and poultry growers
would conduct administrative functions
of contract review and record keeping in
response to the regulation. The
administrative costs are the highest for
poultry, followed by hogs and cattle.
This is due to the greater prevalence of
contract growing arrangements in the
poultry industry.

Based on comments received to the
proposed rule, AMS abbreviated
criterion (d) in the final rule by
removing the “customary in the
industry” clause from proposed
criterion. Since all contracts will likely
be reviewed in their entirety for
potential violations of the Packers and
Stockyards Act, AMS does not expect
the removal of this clause to appreciably
reduce the amount of time for the
administrative functions of contract
review and additional record keeping.
Thus, AMS expects the costs in the final
rule to be unchanged from the proposed
rule.

2. Direct Costs—Litigation Costs

In considering the costs of the rules it
proposed in 2016, GIPSA performed an
in-depth analysis of litigation costs

expected as a result of the package of
four proposed new regulations.22 GIPSA
estimated the total costs of litigating a
case alleging violations of the Act. The
main costs are attorney fees to litigate a
case in a court of law. The cost of
litigating a case includes the costs to all
parties including the respondent and
the USDA in a case brought by the
USDA and the costs of the plaintiff and
the defendant in the case of private
litigation.

To estimate litigation costs for the
2016 proposed rules, GIPSA examined
the actual cases decided under the Act
from 1926 to 2014 as reported by the
National Agricultural Law Center at the
University of Arkansas.23 The litigation
costs estimated in the 2016 proposed
rules are measured in constant 2016
dollars and are for regulated entities,
producers, and growers. The 2016
analysis of litigation costs estimated that
the interim final rule at § 201.3(a) was
the primary source of litigation costs
and that the litigation costs for all four
proposed rules were counted under
§201.3(a).2¢ The 2016 analysis split out

22 The four proposed rules were published on
December 20, 2016, in Volume 81, No. 244 of the
Federal Register.

23 http://nationalaglawcenter.org/aglaw-reporter/
case-law-index/packers-and-stockyards.

24 The USDA withdrew Section 201.3(a) on
October 18, 2017, in Volume 82, No. 200 of the
Federal Register.

the estimated litigation costs between
sections 202(a) and 202(b).

The National Agricultural Law Center
at the University of Arkansas has not
reported any additional cases decided
under the P&S Act since 2015. Since
new § 201.211 establishes criteria for
violations of section 202(b) and there
has not been any recent litigation
reported by the National Agricultural
Law Center at the University of
Arkansas, PSD used the estimated
litigation costs associated with section
202(b) from the 2016 proposed rules as
the starting point for this analysis.

The section 202(b) estimated litigation
costs serve as an upper boundary of
estimated costs since the estimates
assumed that § 201.3(a) and § 201.211
would both be promulgated. PSD
estimates that there would be additional
litigation when § 201.211 becomes
effective, even in the absence of
§ 201.3(a). Therefore, PSD uses the
following section 202(b) litigation costs
estimates in Table 14 from the 2016
proposed rule as the estimated first-year
litigation costs assuming the rule
becomes effective in May 2020.25

25 Federal Register, Volume 81, No. 244, page
92580.
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TABLE 2—PROJECTED FIRST-YEAR LITIGATION COSTS
. Cattle Ho Poult Total
Section 202(b) of the act ($ millions) (§ millions) (8 millions) ($ millions)
Lo €= | $0.24 $0.04 $1.49 $1.77

PSD expects § 201.211 will result in
an additional $1.77 million in litigation
costs in the first full year after the rule
becomes effective. Using the number of
complaints PSD has received from
industry participants as an indicator,

PSD estimates that the majority of the
litigation will be in the poultry industry.
Most of the complaints concerning
undue or unreasonable preferences that
PSD has received since 2009 have come
from the poultry industry.

TABLE 3—FIRST YEAR DIRECT COSTS 26

3. Total Direct Costs

The total first-year direct costs of
§201.211 are the sum of administrative
and litigation costs from above and are
summarized in the following table.

Cattle Hogs Poultry Total
Cost type ($ millions) ($ miliions) ($ millions) ($ millions)
AMIN COSES ...uvviviiiiiietiectees ettt ettt b et b e sa s e s be s sesessese e esean e $0.42 $3.05 $4.42 $7.89
Litigation Costs . 0.24 0.04 1.49 1.77
Total DIreCt COSES ....euiiiiiiiiiiiieesieee e 0.66 3.09 5.91 9.67

PSD estimates the total direct costs of
§201.211 to be $9.67 million. As the
above table shows, the costs are highest
for the poultry industry, followed by the
hog and cattle industries. The primary
reason is the high utilization of growing
contracts and the corresponding higher
estimated administrative costs in the
poultry industry. To put this direct cost
in perspective, the actual impact on
retail prices from these direct costs
would be less than one one-hundredth
of a cent.

4. Indirect Costs

PSD estimates that the indirect costs
of § 201.211 on the cattle, hog, and
poultry industries are near zero. For the
purposes of this analysis, indirect costs
are social welfare losses due to any
potential price and output changes from
the direct costs of the rule and are in
addition to the direct costs
(administrative and litigation costs) on
regulated entities, producers, and
growers who are directly impacted by
the rule. The economy will experience
indirect costs, for example, if the rule
causes packers and live poultry dealers
to reduce production, increasing the
price of meat products and reducing the
amount of meat consumed by
consumers.

As previously discussed, the
regulation clarifies the Secretary’s
consideration of whether a conduct or
action constitutes an undue or
unreasonable preference or advantage.
PSD does not expect, therefore, that
§201.211 will result in a decreased use
of AMAs, use of poultry grower ranking

26 The detail in this table and other tables in this
analysis may not add to the totals due to rounding.

systems or other incentive pay, reduced
capital formation, inhibit development
of new contracts, or decreased economic
efficiencies in the livestock, meat, and
poultry industries. Accordingly, PSD
does not project indirect costs resulting
from decreased use of AMAs, reduced
capital, efficiency losses, or lost
consumer and producer surplus.
Indirect costs that could theoretically be
anticipated are due to shifts in industry
demand and supply curves resulting
from the increases in industry direct
costs attributable to the final rule. These
shifts may result in quantity and price
changes in the retail markets for beef,
pork, and poultry, and the related input
markets for cattle, hogs, and poultry.
However, litigation costs are unrelated
to the quantity of production—in other
words, they are not marginal costs—so
it is not appropriate to include them in
the amount of a supply curve shift.
Contract reviews and revisions are
somewhat related to production
quantity, but even they are less than
fully compelling as a component of
marginal cost. Litigation and
administrative costs, however, are part
of fixed costs of regulated entities. If the
increase in fixed costs is significant
enough, it could lead some firms to exit
the industry in the long run. These
nuances are not reflected in the
assessment that follows, and thus it
should be interpreted as a bounding
exercise.

To calculate an upper bound on this
type of indirect costs based on supply
curves shifting, PSD modeled the
impact of the increase in direct costs of
implementing § 201.211 in a Marketing

Margins Model (MMM) framework.27
The MMM allows for the estimation of
changes in consumer and producer
prices and quantities produced caused
by changes in supply and demand in the
retail markets for beef, pork, and poultry
and the input markets for cattle, hogs,
and poultry.

PSD modeled—again, as a bounding
exercise—the indirect costs as an
inward (or upward) shift in the supply
curves for beef, pork, and poultry. This
has the effect of increasing the
equilibrium prices and reducing the
equilibrium quantity produced. This
also has the effect of reducing the
derived demand for cattle, hogs, and
poultry, which causes a reduction in the
equilibrium prices and quantity
produced. Economic theory suggests
that these shifts in the supply curves
and derived demand curves will result
in price and quantity impacts and
potential dead weight losses to
society.28

To estimate the output and input
supply and demand curves for the
MMM, PSD constructed linear supply
and demand curves around equilibrium
price and quantity points using price
elasticities of supply and demand from
the GIPSA Livestock Meat and
Marketing Study and from USDA’s

27 The framework is explained in detail in Tomek,
W.G. and K.L. Robinson ‘““Agricultural Product
Prices,” third edition, 1990, Cornell University
Press.

28 A dead weight loss is the cost to society of an
inefficient allocation of resources in a market.
Causes of deadweight losses can include market
failures, such as market power or externalities, or
an intervention by a non-market force, such as
government regulation or taxation.
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Economic Research Service.29 With the
supply curves established from this
data, PSD then shifted the supply curves
for beef, pork, and chicken up by the
amount of the increase in direct costs
for each industry. PSD calculated the
new equilibrium prices and quantities
in the input markets resulting from the
decreases in derived demand that result
from higher direct costs. This allows for
the calculation of the indirect cost from
the lower relative quantity produced at

the relatively higher price when the
industry’s direct costs increase.

The calculation of an upper bound on
the price impacts from the increases in
direct costs from § 201.211 resulted in
price increases of less than one one-
hundredth of a cent per pound in retail
prices for beef, pork, and poultry. This
is because the increase in direct costs is
very small in relation to total industry
costs.30 The result is that the price and
quantity effects from the increases in

TABLE 4—TOTAL FIRST YEAR COSTS

direct costs are indistinguishable from
zero and, therefore, PSD concludes that
the indirect costs of § 201.211 for each
industry are also zero.

5. Total Costs

PSD added all direct costs to the
indirect costs (near zero), to arrive at the
estimated total first-year costs of
§201.211. The total first-year costs are
summarized in Table 4.

Cattle Hogs Poultry Total
Cost type ($ millions) ($ miliions) ($ millions) ($ millions)
Admin Costs ..... $0.42 $3.05 $4.42 $7.89
Litigation Costs ..... 0.24 0.04 1.49 1.77
Total Direct Costs .... 0.66 3.09 5.91 9.67
Total INAIFECE COSES ...ttt 0.00 0.00 0.00 0.00
TOtAl COSES ..ttt 0.66 3.09 5.91 9.67

PSD estimates that the total costs will
be $9.67 million in the first year of
implementation.

6. Ten-Year Total Costs

To arrive at the estimated ten-year
administrative costs of § 201.211, PSD
estimates that in each of the first five
years, 20 percent of all contracts will
either expire and need to be renewed
each year or new marketing and
production contracts will be put in
place each year. While PSD expects the
costs of reviewing and revising, if
necessary, each contract will remain
constant in the first five years, it expects
the administrative costs will be lower
after the first year because the direct
administrative costs of reviewing and
revising contracts would only apply to
the 20 percent of expiring contracts or
new contracts. PSD estimates that in the
second five years, the direct

administrative costs of reviewing and
revising contracts will decrease by 50
percent per year as the contracts would
already reflect language modifications,
if any, necessitated by implementation
of the regulation. PSD estimates that
after ten years, the direct administrative
costs will return to where they would
have been absent the rule, and the
additional administrative costs
associated with the rule will remain at
$0 after ten years.

In estimating the estimated ten-year
litigation costs of §201.211, PSD
expects the litigation costs to be
constant for the first five years while
courts are setting precedents for the
interpretation of § 201.211. PSD expects
that case law with respect to the
regulation would be settled after five
years and by then, industry participants
will know how PSD would enforce the
regulation and how courts would

interpret the regulation. The effect of
courts establishing precedents is that
litigation costs would decline after five
years as the livestock and poultry
industries understand how the courts
interpret the regulation.

To arrive at the estimated ten-year
litigation costs of § 201.211, PSD
estimates that litigation costs for the
first five years will occur at the same
rate and at the same cost as in the first
full year of the rule ending in May 2021.
In the sixth through tenth years, PSD
estimates that additional litigation costs
will decrease each year and return to
where they would have been absent the
rule in the tenth year after the rule is
effective and remain at $0 after 10 years.
PSD estimates this decrease in litigation
costs to be linear, with the same
decrease in costs each year.

The ten-year total costs of § 201.211
appear in the table below.3?

TABLE 5—TEN-YEAR TOTAL COSTS—YEARS ENDED MAY 32

Year Administrative Litigation Total direct
($ millions) ($ millions) ($ millions)

P20 2 OO OPRR PRSP $7.89 $1.77 $9.67

1.58 1.77 3.35

1.58 1.77 3.35

1.58 1.77 3.35

1.58 1.77 3.35

0.79 1.48 2.27

0.39 1.18 1.58

0.20 0.89 1.08

0.10 0.59 0.69

29RTI International “GIPSA Livestock Meat and
Marketing Study” prepared for Grain Inspection,
Packers and Stockyards Administration, 2007. ERS
Price Elasticities: http://www.ers.usda.gov/data-
products/commodity-and-food-elasticities/demand-
elasticities-from-literature.aspx.

30 The $9.67 million increase in total industry
costs from § 201.211 is only 0.0043 percent of direct
industry costs of approximately $223 billion for the
beef, pork, and poultry industries.

31 As discussed above, PSD expects total
administrative and litigation costs to return to
where they would have been absent the rule and the
additional costs associated with the rule will
remain at $0 after ten years.
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TABLE 5—TEN-YEAR TOTAL COSTS—YEARS ENDED MAY 32—Continued
Administrative Litigation Total direct
Year ($ millions) ($ millions) ($ millions)
200 PSRN 0.05 0.30 0.35
10 1 PR 15.74 13.31 29.05

Based on the analysis, PSD expects
the ten-year total costs will be $29.05
million.

7. Present Value of Ten-Year Total Costs

The total costs of § 201.211 in the
table above show that the costs are
highest in the first year, decline to a
constant and significantly lower level
over the next four years, and then
gradually decrease again over the
subsequent five years. Costs to be
incurred in the future are less expensive
than the same costs to be incurred
today. This is because the money that
would be used to pay the costs in the
future could be invested today and earn
interest until the time period in which
the costs are incurred.

To account for the time value of
money, the costs of the regulation to be
incurred in the future are discounted
back to today’s dollars using a discount
rate. The sum of all costs discounted
back to the present is called the present
value (PV) of total costs. PSD relied on
both a 3 percent and 7 percent discount
rate as discussed in Circular A—4.33 PSD
measured all costs using constant 2016
dollars.

PSD calculated the PV of the ten-year
total costs of the regulation using both
a 3 percent and 7 percent discount rate
and the PVs appear in the following
table.

TABLE 6—PV OF TEN-YEAR TOTAL
CosTs

Discount
rate ($ millions)
(percent)
$26.31
23.33

PSD expects the PV of the ten-year
total costs would be $26.31 million at a
3 percent discount rate and $23.33
million at a 7 percent discount rate.

8. Annualized Costs

PSD annualized the PV of the ten-year
total costs (referred to as annualized

32PSD uses May 2021 as the end of the first year
after the rule is in effect for analytical purposes
only. The date the rule becomes final was not
known at the time of the analysis.

33 https://www.whitehouse.gov/sites/default/files/
omb/assets/regulatory_matters_pdf/a-4.pdf.

costs) of §201.211 using both a 3
percent and 7 percent discount rate as
required by Circular A—4 and the results
appear in the following table.34

TABLE 7—TEN-YEAR ANNUALIZED

CosTs
Discount
rate ($ millions)
(percent)
B $3.08
T e 3.32

PSD expects the annualized costs of
§201.211 would be $3.08 million at a 3
percent discount rate and $3.32 million
at a 7 percent discount rate.

PSD also annualized the PV of the
ten-year total costs into perpetuity of
§201.211 using both a 3 percent and 7
percent discount rate following the
guidance on complying with E.O.
13771. The results appear in the
following table.35

TABLE 8—ANNUALIZED COSTS INTO

PERPETUITY
Discount
rate ($ millions)
(percent)
B e $0.69
T e 1.21

PSD expects the costs of § 201.211
annualized into perpetuity would be
$0.69 million at a 3 percent discount
rate and $1.21 million at a 7 percent
discount rate. Based on the costs in
Table 8, and in accordance with
guidance on complying with E.O.
13771, the single primary estimate of
the costs of this final rule is $1.21
million, the total costs annualized in
perpetuity using a 7 percent discount
rate.

B. Benefits

PSD was unable to quantify the
benefits of §201.211. However, the rule
contains several provisions that PSD
expects to improve economic
efficiencies in the regulated markets for

34 Ibid.

35 https://www.whitehouse.gov/sites/
whitehouse.gov/files/omb/memoranda/2017/M-17-
21-OMB.pdf.

cattle, hogs, and poultry and reduce
market failures. Regulations that
increase the amount of relevant
information available to market
participants, protect private property
rights, and foster competition can
improve economic efficiencies and
generate benefits for consumers and
producers.

Section 201.211 will increase the
amount of relevant information
available to market participants and
offset any potential abuse of buyer-side
market power by clearly stating to all
contracting parties the criteria that the
Secretary will consider in determining
whether conduct or action constitutes
an undue or unreasonable preference or
advantage in violation of section 202(b)
of the Act.

The regulation will also reduce the
risk of violating section 202(b) because
it clarifies the criteria the Secretary will
consider in determining whether the
conduct or action in the livestock and
poultry industries constitutes an undue
or unreasonable preference or advantage
and a violation of section 202(b) of the
Act. Other benefits of clarifying the
criteria may include reducing litigation
risk; decreasing contracting costs;
promoting competitiveness and fairness
in contracting; and providing
protections for livestock producers,
swine production contract growers, and
poultry growers.

Benefits to the livestock and poultry
industries and the cattle, hog, and
poultry markets also arise from
improving parity of negotiating power
between packers, swine contractors, and
live poultry dealers and livestock
producers, swine production contract
growers, and poultry growers. The
improvement in parity comes when
contracting parties negotiate new
contracts and when they review and
renegotiate any existing contract terms
that contain language that could be
considered a violation of section 202(b)
of the Act.

Since the regulation increases the
amount of relevant information by
clarifying what might be considered an
undue or unreasonable preference, it
increases parity in negotiating contracts,
and thereby reduces the ability to abuse
buyer-side market power with the


https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/M-17-21-OMB.pdf
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/M-17-21-OMB.pdf
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/M-17-21-OMB.pdf
https://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/a-4.pdf
https://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/a-4.pdf
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resulting welfare losses.3¢ Establishing
parity of negotiating power in contracts
promotes fairness and equity and is
consistent with PSD’s mission to protect
fair trade practices, financial integrity,
and competitive markets for livestock,
meats, and poultry.37

C. Cost-Benefit Summary

PSD expects the ten-year annualized
costs of §201.211 to be $3.08 million at
a 3 percent discount rate and $3.32
million at a 7 percent discount rate and
the costs annualized into perpetuity to
be $0.69 million at a 3 percent discount
rate and $1.21 million at a 7 percent
discount rate. PSD expects the costs will
be highest for the poultry industry due
to its extensive use of poultry growing
contracts, followed by the hog industry
and the cattle industry, respectively.

PSD was unable to quantify the
benefits of the new regulation, but they
explained numerous qualitative benefits
that would protect livestock producers,
swine production contract growers, and
poultry growers; promote fairness and
equity in contracting; increase economic
efficiencies; and reduce the negative
effects of market failures throughout the
entire livestock and poultry value chain.
The primary benefit of § 201.211 is
expected to be reduced occurrences of
undue or unreasonable preferences or
advantages and increased economic
efficiencies in the marketplace. This
benefit of additional enforcement of the
Act accrues to all segments of the value
chain in the production of livestock and
poultry, and ultimately to consumers.

Regulatory Flexibility Analysis

The Small Business Administration
(SBA) defines small businesses by their
North American Industry Classification
System Codes (NAICS).38 SBA considers
broiler and turkey producers/growers
and swine contractors, NAICS codes
112320, 112330, and 112210
respectively, to be small businesses if

36 Nigel Key and Jim M. MacDonald discuss
evidence for the effect of concentration on grower
compensation in “Local Monopsony Power in the
Market for Broilers? Evidence from a Farm Survey”
selected paper American Agri. Economics Assn.
meeting Orlando, Florida, July 27-29, 2008.

37 See additional discussion in Steven Y. Wu and
James MacDonald (2015) “Economics of
Agricultural Contract Grower Protection
Legislation,” Choices 30(3): 1-6.

387J.S. Small Business Administration. Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes.
Effective August 19, 2019. https://www.sba.gov/
sites/default/files/2019-08/SBA % 20Table % 200f%
208Size%20Standards_Effective%20Aug%2019%
2C%202019.pdf.

sales are less than $1,000,000 per year.
Cattle feeders are considered small if
they have less than $8 million in sales
per year. Beef and pork packers, NAICS
311611, are small businesses if they
have fewer than 1,000 employees.

The Packers and Stockyards Act
regulates live poultry dealers, which is
a group similar but not identical to the
NAICS category for poultry processors.
Poultry processors, NAICS 311611, are
considered small business if they have
fewer than 1,250 employees. PSD
applied SBA’s definition for small
poultry processors to live poultry
dealers as the best standard available,
and it considers live poultry dealers
with fewer than 1,250 employees to be
small businesses.

PSD maintains data on live poultry
dealers from the annual reports these
firms file with PSD. Currently, 93 live
poultry dealers would be subject to the
new regulation. Seventy-Four of the live
poultry dealers would be small
businesses according to the SBA
standard. Although there were many
more small businesses than large, small
businesses produced only about 6.5
percent of the poultry in the United
States in 2017.

Live poultry dealers classified as large
businesses are responsible for about
93.5 percent of the poultry contracts.
Assuming that small businesses would
bear 6.5 percent of the costs, in the first
year the regulation is effective,
$222,687 39 would fall on live poultry
dealers classified as small businesses.
This amounts to average estimated costs
for each small live poultry dealer of
$3,009.

As of February 2019, PSD records
identified 381 beef and pork packers
actively purchasing cattle or hogs for
slaughter. Many firms slaughtered more
than one species of livestock. Of the 381
beef and pork packers, 172 processed
both cattle and hogs, 144 processed
cattle but not hogs, and 65 processed
hogs but not cattle.

PSD estimates that small businesses
accounted for 23.1 percent of the cattle
and 19.2 percent of the hogs slaughtered
in 2017. If the costs of implementing
§201.211 are proportional to the
number of head processed, then in the
first full year the regulation is effective,
PSD estimates that $126,501 4° in

39 Estimated cost to live poultry dealers of
$3,412,301 x 6.52 percent of firms that are small
businesses = $222,687.

40 Estimated cost to beef packers of $547,643 x
23.1 percent of firms that are small businesses =
$126,501.

additional costs would fall on beef
packers classified as small businesses.
This amounts to estimated costs of $407
for each small beef packer.

In total, $81,603 41 in additional first-
year costs would be expected to fall on
pork packers classified as small
businesses, and $30,863 42 would fall on
swine contractors classified as small
businesses. This amounts to average
estimated costs for each small pork
packer of $356, and average estimated
costs for each small swine contractor of
$286 in the first year the regulation is
effective. To the extent that smaller beef
and pork packers rely on AMA
purchases less than large packers, the
estimates might tend to overstate costs.

PSD then annualized the present
value of ten-year total costs of the
proposed rule on regulated entities,
multiplied by the percent of small
business. Ten-year annualized costs
discounted at a 3 percent rate would be
$61,097 for the cattle and beef industry,
$32,463 for the hog and pork industry,
and $119,271 for the poultry industry.
This amounts to annualized costs of
$196 for each beef packer, $103 for each
pork packer, $82 for each swine
contractor, and $1,612 for each live
poultry dealer that is a small business.
The total annualized costs for regulated
small businesses would be $212,830.

Ten-year annualized costs at a 7
percent discount rate would be $64,458
for the regulated cattle and beef
industry, $35,416 for the regulated hog
and pork industry, and $125,696 for the
poultry industry. This amounts to ten-
year annualized costs of $207 for each
beef packer, $112 for each pork packer,
$90 for each swine contractor, and
$1,699 for each live poultry dealer that
is a small business. The total ten-year
annualized costs at 7 percent for
regulated small businesses would be
$225,570.

The table below lists the estimated
additional costs associated with the
regulation in the first year. It also lists
annualized costs discounted at 3
percent and 7 percent discount rates,
and annualized PV of costs extended
into perpetuity discounted at 3 and 7
percent.

41Estimated cost to hogs and pork of $1,959,550
% 19.2 percent of slaughter in small businesses x
21.7 percent of costs attributed to packers =
$81,603.

42 Estimated cost to hogs and pork of $1,959,550
% 2.01 percent of contracted hogs produced by
swine contractors that are small businesses x 78.3
percent of costs attributed to contractors = $30,863.


https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019.pdf
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TABLE 9—ESTIMATED INDUSTRY TOTAL COSTS TO REGULATED SMALL BUSINESSES
Pork packers
. Poultry
: Beef packers and swine Total
Estimate type contractors processors )
FirSt-YEar COSES ...o.viiuiiitiiiieiieiiieie ettt $126,501 $112,466 $222,687 $461,653
10 years Annualized at 3% ..... 61,097 32,463 119,271 212,830
10 years Annualized at 7% ..occeeeeiiiieeiiiee e 64,458 35,416 125,696 225,570
Annualized Total Cost into Perpetuity Discounted at 3% . 13,720 7,290 26,784 47,794
Annualized Total Cost into Perpetuity Discounted at 7% .......ccccoeceerivvicnens 23,492 12,907 45,810 82,209

In considering the impact on small
businesses, PSD considered the average
costs and revenues of each regulated
small business impacted by § 201.211.
The number of small businesses

TABLE 10—PER ENTITY COSTS TO REGULATED SMALL BUSINESSES

impacted, by NAICS code, as well as the
costs per entity in the first-year, ten-year
annualized costs per entity at both the
3 percent and 7 percent discount rates,
and annualized PV of the total costs

extended into perpetuity discounted at
3 and 7 percent appear in the following

table.

Number ] Ten-year Ten-year ) )
NAICS of small First year annualized annualized Perpetuity 3% | Perpetuity 7%

businesses costs-3% cost§-7% (%) (%)
112210—Swine Contractor 108 $286 $82 $90 $19 $33
311615—Poultry Processor .. 74 3,009 1,612 1,699 362 619
311611—Beef Packer ........ 311 407 196 207 44 76
311611—Pork Packer ........cccoovevvevrnnennn. 229 356 103 112 23 41

The following table compares the
average per entity first-year and
annualized costs of §201.211 to the
average revenue per establishment for

all regulated small businesses in the
same NAICS code. The annualized costs
are slightly higher at the 7 percent rate
than at the 3 percent rate, so only the

7 percent rate is included in the table as
the more conservative estimate.

TABLE 11—COMPARISON OF PER ENTITY COST TO REVENUES FOR REGULATED SMALL BUSINESSES

Average First-year aﬁﬁﬂglfzaerd AI’]CI’Z_)US?”éed
NAICS eﬁ;%ﬂgﬁn?ee;t eﬁgg;?; e cost as perpetuity as
) %f revenl?e percentage percentage
of revenue of revenue
112210—SWiINE CONIACION .....cveiieiieceieciee ettt ettt eree e eaes $485,860 $0.06 $0.02 $0.007
311615—Poultry Processor ..... 13,842,548 0.02 0.01 0.004
311611—Beef Packer .............. 6,882,205 0.01 0.00 0.001
B1181T1—POrK PACKET .....eveiiieieieceeiee ettt e e e e e e e nraeeaae e 6,882,205 0.01 0.00 0.001

The revenue figures in the above table
come from U.S. Census data for live
poultry dealers and cattle and hog
slaughterers, NAICS codes 311615 and
311611, respectively.43 Ag. Census data
have the number of head sold by size
classes for farms that sold their own
hogs and pigs in 2017 and that
identified themselves as contractors or
integrators, but not the value of sales
nor the number of head sold from the
farms of the contracted production. To
estimate average revenue per

43 https://www.nass.usda.gov/Publications/
AgCensus/2017/Full_Report/
Volume_1,_Chapter_1_US.

establishment, PSD used the estimated
average value per head for sales of all
swine operations and the production
values for firms in the Ag. Census size
classes for swine contractors. The
results in Table 11 demonstrate, the
costs of § 201.211 as a percent of
revenue are less than 1 percent.44
Although the Packers and Stockyards
Act does not regulate livestock
producers or poultry growers, PSD
recognizes that they will also incur
contract review costs. PSD estimates

44 There are significant differences in average

revenues between swine contractors and cattle, hog,

and poultry processors, resulting from the
difference in SBA thresholds.

that each livestock producer and poultry
grower will, in its due course of
business, spend one hour of time
reviewing a contract or marketing
agreement and will spend one-half hour
of its attorney’s time to review the
contract. As with the regulated entities,
one may view this estimate as an upper
bound to the direct cost of the rule, as
not every producer or grower will
choose to conduct such a review. Some
may choose to “wait and see” what
effect, if any, the rule has on the
industry, and whether courts rule on it
in any way that would warrant such a
review of their contracts.


https://www.nass.usda.gov/Publications/AgCensus/2017/Full_Report/Volume_1,_Chapter_1_US
https://www.nass.usda.gov/Publications/AgCensus/2017/Full_Report/Volume_1,_Chapter_1_US
https://www.nass.usda.gov/Publications/AgCensus/2017/Full_Report/Volume_1,_Chapter_1_US
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PSD multiplied one hour of livestock
producer, swine production contract
grower, and poultry grower management
time and one-half hour of attorney time
to conduct the marketing and
production contract review by the
average hourly wages for attorneys at
$84/hour and managers at $62/hour, as
reported by the U.S. Bureau of Labor

Statistics in its Occupational
Employment Statistics, to arrive at its
estimate of contract review costs for
livestock producers, swine contract
growers, and poultry growers. The result
is that each small livestock producer
and each small poultry that sells
livestock or raises poultry on a contract
is expected to bear $104 in first year

costs, $23 in ten-year annualized costs
discounted at 3 percent, $25 in ten-year
annualized costs discounted at 7
percent, and $9 discounted into
perpetuity at 7 percent. Table 12 lists
expected costs to livestock producers
and poultry growers that are small
businesses.

TABLE 12—TOTAL COSTS TO UNREGULATED SMALL BUSINESSES

Cattle Hog Poultry Total
Estimate type feeders producers growers )
(%) $) $)
FirSt-YEar COSES ....viiuiiiiiiiieiiecieeiesie ettt $111,866 $459,707 $2,501,106 $3,072,679
10 years Annualized at 3% .... 24,274 99,754 542,727 666,755
10 years AnNUANIZEA @t 7% ..oceevveieeiiiniieie s 26,917 110,614 601,812 739,342
Annualized Total Cost into Perpetuity Discounted at 3% ......ccocevvrivenvreeenne $5,451 $22,401 $121,876 $149,728
Annualized Total Cost into Perpetuity Discounted at 7% ........ccccoeevveniennennn. 9,810 40,313 219,329 269,452

The Ag. Census indicates there were
575 farms that sold hogs or pigs in 2017
and identified themselves as contractors
or integrators. About 19 percent of
swine contractors had sales of less than
$1,000,000 in 2017 and would have
been classified as small businesses.
These small businesses accounted for
only 2 percent of the hogs produced
under production contracts.

Additionally, there were 8,557 swine
producers in 2017 with swine contracts,

and about 41 percent of these producers
would have been classified as small
businesses. PSD estimated an additional
2,370 pork producers had marketing
agreements with pork packers. If 41
percent are small businesses, then 4,480
hog producers could incur contract
review costs. PSD estimated as many as
1,099 cattle feeders had marketing
agreements or contracts that could need
adjustment due to the new rule. If 98
percent are small businesses, 1,078

could bear costs of reviewing contracts.
Table 13 compares cost to revenues for
producer unregulated producers that are
small businesses.

PSD records indicated poultry
processors had 24,101 poultry
production contracts in effect in 2017.
The 24,101 poultry growers holding the
other end of the contracts are almost all
small businesses by SBA’s definitions.

TABLE 13—COMPARISON OF TOTAL COST TO REVENUES FOR UNREGULATED SMALL BUSINESSES

] Ten-year Annualized
Number of Average Férgé-tyaesar annuaylized cost to
NAICS small revenue ercentage cost as perpetuity as
businesses (%) %f revenSe percentage percentage
of revenue of revenue
112212—Cattle FEeders .......coovvereeiiieeecieeeeceeeeeeees 1,078 $305,229 0.03 0.01 0.003
112210—Hog Producers 4,480 333,607 0.03 0.01 0.003
112320—Poultry Growers 24,101 181,545 0.06 0.01 0.005

Ten-year annualized cost savings of
exempting small businesses would be
$212,830 using a 3 percent discount rate
and $225,570 using a 7 percent discount
rate. The cost savings annualized into
perpetuity of exempting small
businesses would be $47,794 using a 3
percent discount rate and $82,209 using
a 7 percent discount rate. However, one
purpose of § 201.211 is to protect all
livestock producers, swine production
contract growers, and poultry growers
from unfair and unreasonable
preferences or advantages, regardless of
whether the producer or grower and the
packer, swine contractor, or live poultry
dealer to which they sell or contract is
a large or small business. PSD believes
that the benefits of §201.211 will be
captured by all livestock producers,
swine production contract growers, and

poultry growers. For this reason, AMS
did not consider exempting small
business from this final rule.

The number of regulated entities that
could experience a cost increase is
substantial. Most regulated packers and
live poultry dealers are small
businesses. However, the expected cost
increases for each entity are not
significant. For all four groups of
regulated entities—beef packers, pork
packers, live poultry dealers, and swine
contractors—average first year costs are
expected to amount to less than one
tenth of one percent of annual revenue.
Ten-year annualized costs discounted at
7 percent are highest for swine
contractors at two one hundredths of
one percent of revenue. Annualized
expected costs of $90 and $112 for
swine contractors and pork packers,
respectively, are near the cost of one

hog. An annualized expected cost of
$207 for beef packers is much less than
the cost of one fed steer. Expected costs
for live poultry dealers are higher, but
as a percent of revenue, expected costs
to live poultry dealers are very low.
AMS expects that the additional costs to
small packers, live poultry dealers, and
swine contractors will not change their
ability to continue operations or place
any of them at a competitive
disadvantage.

The number of unregulated entities
that could experience a cost increase is
also substantial. Most affected livestock
producers and poultry growers are small
businesses. Again, expected costs for
individual entities are not significant.
The expected first year cost for each
unregulated livestock producer or
poultry grower is $104. Annualized
expected 10-year costs discounted at 3
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percent are $23. Costs as a percent of
revenue are expected to be well below
1 percent. AMS expects that $23 per
year will not change any producer’s or
poultry grower’s ability to continue
operations or place any livestock
producer or poultry grower at a
competitive disadvantage.

As discussed in the Regulatory Impact
Analysis, AMS does not expect welfare
transfers among market segments or
within segments. Estimated changes in
prices and quantities are
indistinguishable from zero. AMS does
not expect § 201.211 to cause changes in
production or marketing for small
businesses, and the increase in direct
costs is very small in relation to total
costs.

Comments on the Regulatory Flexibility
Analysis

In the proposed rule, AMS solicited
public comment on whether § 201.211
as proposed would have a significant
economic impact on a substantial
number of small business entities. None
of the public comments specifically
addressed the Regulatory Flexibility
Analysis in the proposed rule. However,
several comments were submitted by
small farmers who said they find it
increasingly difficult to compete in the
consolidated livestock and poultry
industries. Many comments expected
the proposed rule, particularly proposed
criterion (d), to legitimize what they
characterized as unfair, but customary,
business arrangements in which they
feel powerless to affect more favorable
contract terms for themselves.

In response to comments, AMS
revised the language of criterion (d) to
provide that the Secretary can
determine whether a preference or
advantage is undue or unreasonable and
a violation of the Act by considering
whether the action is the result of a
reasonable business decision. AMS
removed the proposed language that
examined whether the action was also
customary in the industry, thus
addressing some of the concerns
expressed by comments. AMS does not
expect revision of criterion (d) to impact
the conclusions of this analysis.

Based on the above analyses and the
comments received, AMS does not
expect §201.211 to have a significant
economic impact on a substantial
number of small business entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.).

Civil Rights Review

AMS has considered the potential
civil rights implications of this rule on
members of protected groups to ensure
that no person or group would be

adversely or disproportionately at risk
or discriminated against on the basis of
race, color, national origin, gender,
religion, age, disability, sexual
orientation, marital or family status,
political beliefs, parental status, or
protected genetic information. This rule
does not contain any requirements
related to eligibility, benefits, or services
that would have the purpose or effect of
excluding, limiting, or otherwise
disadvantaging any individual, group,
or class of persons on one or more
prohibited bases. AMS has developed
an outreach program to ensure
information about the regulation is
made available to socially and
economically disadvantaged or limited
resource farmers, producers, growers,
and members of racial and ethnic
minority groups.

In its review, AMS conducted a
disparate impact analysis, using the
required calculations, which resulted in
a finding that Asian Americans, Pacific
Islanders, and Native Hawaiians met the
condition for adverse impacts. The
regulation itself would provide benefits
to all farmers and ranchers equally.
AMS will institute enhanced efforts to
notify the groups found to be adversely
impacted of the regulation and its
benefits. It is of particular importance
that impacted individuals and groups be
made aware of the benefits the new
regulation may provide them. AMS will
specifically target seven organizations
representing the interests of these
impacted groups for outreach.

Paperwork Reduction Act

This rule does not contain new or
amended information collection
requirements subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). It does not involve collection of
new or additional information by the
Federal Government. According to PSD
records, there were approximately 312
bonded packers; 1,326 market agencies
selling on commission; 4,582 livestock
dealers and commission buyers; and 95
live poultry dealers regulated under the
Act in 2018. The 2017 Census of
Agriculture indicated that there were
575 swine contractors in 2017. The 2017
Census of Agriculture also indicated
that there were 826,733 livestock
producers and poultry growers. None of
these entities are required to submit
forms or other information to AMS or to
keep additional records in consequence
of this rule.

E-Government Act

USDA is committed to complying
with the E-Government Act by
promoting the use of the internet and
other information technologies to

provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175—Consultation
and Coordination with Indian Tribal
Governments. Executive Order 13175
requires Federal agencies to consult
with Tribes on a government-to-
government basis on policies that have
Tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

The USDA'’s Office of Tribal Relations
(OTR) has assessed the impact of this
rule on Indian Tribes and determined
that this rule may have Tribal
implications that require continued
outreach efforts to determine if Tribal
consultation under Executive Order
13175 is required, but OTR does not
believe that consultation is required at
this time.

If a Tribe requests consultation, AMS
will work with the OTR to ensure
meaningful consultation is provided
where changes, additions, and
modifications identified herein are not
expressly mandated by Congress.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule
as defined by 5 U.S.C. 804(2).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988—Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule does
not preempt state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures that must be exhausted prior
to any judicial challenge to the
provisions of this rule. Nothing in this
rule is intended to interfere with a
person’s right to enforce liability against
any person subject to the Act under
authority granted in section 308 of the
Act.

List of Subjects in 9 CFR Part 201

Confidential business information,
Reporting and recordkeeping
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requirements, Stockyards, Surety bonds,
Trade practices.

For the reasons set forth in the
preamble, USDA amends 9 CFR part 201
as follows:

PART 201—REGULATIONS UNDER
THE PACKERS AND STOCKYARDS
ACT

m 1. The authority citation for part 201
continues to read as follows:

Authority: 7 U.S.C. 181—229c.

m 2. Section 201.211 is added to read as
follows:

§201.211 Undue or unreasonable
preferences or advantages.

The Secretary will consider the
following criteria, and may consider
additional criteria, when determining
whether a packer, swine contractor, or
live poultry dealer has made or given
any undue or unreasonable preference
or advantage to any particular person or
locality in any respect in violation of
section 202(b) of the Act. The criteria
include whether the preference or
advantage under consideration:

(a) Cannot be justified on the basis of
a cost savings related to dealing with
different producers, sellers, or growers;

(b) Cannot be justified on the basis of
meeting a competitor’s prices;

(c) Cannot be justified on the basis of
meeting other terms offered by a
competitor; and

(d) Cannot be justified as a reasonable
business decision.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-27117 Filed 12-10-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF ENERGY

10 CFR Parts 430 and 431
[EERE-2019-BT-NOA-0011]
RIN 1904-AE24

Test Procedure Interim Waiver Process

AGENCY: Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy.

ACTION: Final rule.

SUMMARY: In this final rule, the U.S.
Department of Energy (“DOE”) has
adopted a streamlined approach to its
test procedure waiver decision-making
process that requires the Department to
notify, in writing, an applicant for an
interim waiver of the disposition of the
request within 45 business days of

receipt of the application. An interim
waiver will remain in effect until a final
waiver decision is published in the
Federal Register or until DOE publishes
a new or amended test procedure that
addresses the issues presented in the
application, whichever is earlier. DOE’s
regulations continue to specify that DOE
will take either of these actions within
1 year of issuance of an interim waiver.
This final rule addresses delays in
DOE'’s current process for considering
requests for interim waivers and waivers
from the DOE test method, which in
turn can result in significant delays for
manufacturers in bringing new and
innovative products to market. This
final rule requires the Department to
process interim waiver requests within
the 45 business day window and
clarifies the process by which interested
stakeholders provide input into the
development of an appropriate test
procedure waiver.
DATES: The effective date of this rule is
January 11, 2021.
ADDRESSES: The docket, which includes
Federal Register notices, public meeting
attendee lists and transcripts,
comments, and other supporting
documents/materials, is available for
review at http://www.regulations.gov.
All documents in the docket are listed
in the http://www.regulations.gov index.
However, some documents listed in the
index, such as those containing
information that is exempt from public
disclosure, may not be publicly
available.
A link to the docket web page can be
found at: http://www.regulations.gov/
docket?D=EERE-2019-BT-NOA-0011.
The http://www.regulations.gov web
page contains instructions on how to
access all documents, including public
comments, in the docket.
FOR FURTHER INFORMATION CONTACT: Ms.
Francine Pinto, U.S. Department of
Energy, Office of the General Counsel,
GG-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287-7432. Email:
Francine.Pinto@hgq.doe.gov.
SUPPLEMENTARY INFORMATION:
I. Legal Authority and Background
A. Legal Authority
B. Background
II. Discussion of Amendments
III. Response to Comments Received
IV. Procedural Requirements
A. Review Under Executive Order 12866
and 13563

B. Review Under Executive Orders 13771
and 13777

i. National Cost Savings and Forgone
Benefits

C. Review Under the Regulatory Flexibility
Act

D. Review Under the Paperwork Reduction
Act

E. Review Under the National
Environmental Policy Act

F. Review Under Executive Order 12988

G. Review Under Executive Order 13132

H. Review Under Executive Order 13175

I. Review Under the Unfunded Mandates
Reform Act of 1995

J. Review Under Executive Order 13211

K. Review Under the Treasury and General
Government Appropriations Act, 1999

L. Review Under the Treasury and General
Government Appropriations Act, 2001

M. Congressional Notification

V. Approval of the Office of the Secretary

I. Legal Authority and Background

A. Legal Authority

The Energy Policy and Conservation
Act (“EPCA” or “the Act”),* Public Law
94-163 (42 U.S.C. 6291-6317)
authorizes the United States Department
of Energy (DOE or, in context, the
Department) to regulate the energy
efficiency of a number of consumer
products and industrial equipment
types. Title III, Part B 2 of EPCA
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles. Title III, Part C 3 of
EPCA established the Energy
Conservation Program for Certain
Industrial Equipment. Under EPCA,
DOE’s energy conservation program
consists essentially of four parts: (1)
Testing, (2) labeling, (3) Federal energy
conservation standards, and (4)
certification and enforcement
procedures.

The Federal testing requirements
consist of test procedures that
manufacturers of covered products and
equipment must use as the basis for: (1)
Certifying to DOE that their products or
equipment complies with the applicable
energy conservation standards adopted
pursuant to EPCA (42 U.S.C. 6295(s); 42
U.S.C. 6316(a)), and (2) making
representations about the efficiency of
those products or equipment (42 U.S.C.
6293(c); 42 U.S.C. 6314(d)). Similarly,
DOE must use these test procedures to
determine whether the product or
equipment complies with relevant
standards promulgated under EPCA. (42
U.S.C. 6295(s); 42 U.S.C. 6316 (a))

Under 42 U.S.C. 6293 and 42 U.S.C.
6314, EPCA sets forth the criteria and
procedures DOE is required to follow
when prescribing or amending test
procedures for covered products and
equipment. Specifically, test procedures
must be reasonably designed to produce

1 All references to EPCA in this document refer
to the statute as amended through the America’s
Water Infrastructure Act of 2018, Public Law 115—
270 (October 23, 2018).

2For editorial reasons, Part B was redesignated as
Part A upon codification in the U.S. Code.

3For editorial reasons, Part C was redesignated as
Part A—1 upon codification in the U.S. Code.
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test results that reflect energy efficiency,
energy use or estimated annual
operating cost of a covered product or
covered equipment during a
representative average use cycle or
period of use, and must not be unduly
burdensome to conduct (42 U.S.C.
6293(b)(3); 42 U.S.C. 6314(a)(2)). As a
waiver is the issuance of a test
procedure applicable to certain
products, these same requirements are
applicable to any alternate test
procedure that DOE may specify in an
interim waiver or waiver. Subsequent to
issuance of an interim waiver or waiver,
DOE conducts a rulemaking to amend
the generally applicable test procedure
to address the issue that gave rise to the
creation of a new test procedure for the
requesting party.

DOE’s regulations provide that upon
receipt of a petition, DOE will grant a
waiver from the test procedure
requirements if DOE determines either
that the basic model for which the
waiver was requested contains a design
characteristic that prevents testing of the
basic model according to the prescribed
test procedures, or that the prescribed
test procedure evaluates the basic model
in a manner so unrepresentative of its
true energy consumption characteristics
as to provide materially inaccurate
comparative data. 10 CFR 430.27(a)(1)
and 10 CFR 431.401(f)(2). DOE may
grant the waiver subject to conditions,
including adherence to alternate test
procedures. DOE regulations also
provide that in addition to the full
waiver (““decision and order’’) described
previously, the waiver process permits
parties to also file an application for
interim waiver from the applicable test
procedure requirements. 10 CFR
430.27(a) and 10 CFR 431.401(a). DOE
will grant an interim waiver if it appears
likely that the petition for waiver will be
granted or if DOE determines that it
would be desirable for public policy
reasons to grant immediate relief
pending a decision on the petition for
waiver. 10 CFR 430.27(e)(2) and 10 CFR
431.401(e)(2).

B. Background

In May of 2019, DOE proposed to
streamline its existing interim waiver
process by amending its regulations to
require that the Department would make
a determination on an interim waiver
request within 30 business days of
receipt. Under that proposal, should
DOE fail to notify the applicant in
writing of the determination within 30
business days, the request for interim
waiver would be granted based on the
criteria set forth in DOE regulations. 84
FR 18414 (May 1, 2019). The petitioner
would be authorized to use the alternate

test procedure specified in the request
for interim waiver. Id.

DOE specified in the 2019 notice of
proposed rulemaking (“NOPR”) that an
interim waiver would remain in effect
until a waiver decision is published or
until DOE publishes a new or amended
test procedure that addresses the issues
presented in the application, whichever
is earlier. If the alternate test procedure
ultimately required by DOE differed
from what was specified in the interim
waiver, manufacturers would then have
a 180-day grace period to begin using
the alternate test procedure specified in
the decision and order. If DOE denied
the waiver request, the 180-day grace
period would apply to the use of the test
procedure specified in DOE’s
regulations. The proposal was intended
to address delays in DOE’s current
process for considering requests for
interim waivers from the DOE test
method that ultimately imposed costs
on manufacturers because they could
not certify and distribute their products
while awaiting a response to their
petitions. 84 FR 18414 (May 1, 2019).
The NOPR provided for the submissions
of comments by July 1, 2019.

During the comment period, DOE
received several requests to hold a
public meeting and to extend the
NOPR’s comment period after the
meeting so that the public could engage
in the rulemaking process. 84 FR 30047,
30047 (June 26, 2019). To address these
requests, the Department held a webinar
on July 11, 2019, and extended the
comment period until July 15, 2019.4

DOE held the webinar to discuss the
proposal and answer questions
regarding the changes proposed to the
existing process. (July 2019 Webinar,
No. 31 at p. 5) DOE explained that the
proposal was intended to improve
public participation and decrease
uncertainty in a long standing process,
which provided manufactures of new
and innovative products an alternative
means of testing those products while
the Department made a final
adjudication on the waiver petition. (Id.
at pp. 5—8) DOE continued that the
proposal would streamline this process
by removing the language “if
administratively feasible” from the
Department’s regulations and thereby
require the Department to issue
decisions on interim waiver
applications within 30-business days
that would remain in effect until the
waiver decision and order was
published, or until DOE published a
new or amended test procedure. (Id. at

4 Transcript of the webinar is available on the
docket, https://www.regulations.gov/
document?D=EERE-2019-BT-NOA-0011-0031.

pp. 9-10) If a petition was ultimately
denied or granted with a different
alternative test procedure than specified
in the interim waiver, then the
manufacturer would have 180-days to
begin using that new test procedure.
DOE stated that its intent in issuing the
proposal was to improve the waiver
process for regulated entities by making
it more transparent and participatory as
well as addressing the financial burden
manufacturers have experienced in the
past. The proposal was intended to shift
the burden of any delays in the review
process onto the Department, rather
than the requester. (Id. at p. 11; 23)
Following the webinar, DOE received
additional requests to extend the
comment period, which DOE granted
and extended the comment period until
August 6, 2019. 84 FR 35040 (July 22,
2019).

II. Discussion of Amendments

In this final rule, DOE is amending its
regulations to address stakeholder
concerns regarding lengthy waiting
times following submission of interim
waiver and waiver applications, and the
burden that lengthy processing time
imposes on manufacturers, who are
unable sell their products or equipment
absent an interim waiver or waiver from
DOE.5 Specifically, this rule amends
Parts 430 and 431 of Chapter II,
Subchapter D, of Title 10 of the Code of
Federal Regulations as set forth at the
end of this document in a way that is
intended to provide the public and
industry with greater clarity and
transparency to the existing waiver
process, and to address specific
administrative delays that have
prevented innovative and new products
from reaching the market.

In this final rule, DOE has amended
the current regulations to require that
the Department make a determination
on an interim waiver request within 45
business days of receiving a complete
petition. DOE extended this time period
from the 30 business days specified in
the NOPR in response to comments
suggesting that the Department may
need additional time to review the
interim waiver prior to issuing its
decision. The Department believes that
45 business days provides the
Department sufficient time to review an
interim waiver request and make a
determination on the interim waiver
based on the regulatory criteria
applicable at that step of the process,
i.e., that the petition for waiver is likely

5 See, e.g., https://energy.gov/sites/prod/files/
2018/01/f46/NAFEM% 20Regulatory %20
Reform % 20Roundtable % 20Meeting % 20Notes % 20-
%2010.31.17.pdf.
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to be granted, or it is desirable for public
policy to grant immediate relief pending
a decision on the waiver petition. 10
CFR 430.27(e)(2) and 10 CFR
431.401(e)(2). Extending the
Department’s review time will still
reduce manufacturers’ burdens relative
to the baseline and retains the certainty
for manufacturers that DOE will reach a
decision on the interim waiver within a
specified time period. DOE emphasizes
that the grant or denial of an interim
waiver is an intermediate step in DOE’s
consideration of the waiver petition,
and that DOE will continue to provide,
as it does now under the current
regulations, opportunity for public
input and further consideration by the
Department prior to issuance of a
decision and order on the waiver
petition.

10 CFR 430.27 and 10 CFR 431.401
are amended by revising paragraph (e),
which now requires the Department to
post online a petition for an interim
waiver within five business days of
receiving an application and, as
discussed in the preceding paragraph,
will provide a decision on that petition
for an interim waiver within 45 business
days of receipt. 10 CFR 430.27(e)(1) and
10 CFR 431.401(e)(1). DOE added the
requirement for posting the interim
waiver in response to comments
expressing concern that interested
parties will be unaware that the
Department received a petition for
interim waiver. While DOE currently
posts waiver and interim waiver
requests on its website at https://
www.energy.gov/eere/buildings/current-
test-procedure-waivers, posting upon
receipt is now specified in DOE’s
regulations to enhance public awareness
of when DOE receives a request for
interim waiver for processing pursuant
to these amended regulations.

The Department may reach a decision
on the petition at any point during the
45 business day window. The
regulations also specify that the
Department will post on its website a
notice of the determination regarding a
petition for interim waiver within five
business days and will publish a notice
of the decision in the Federal Register
as soon as possible thereafter. 10 CFR
430.27(e)(1)(ii) and 10 CFR
431.401(e)(1)(ii). The Department
updated these notification provisions
from the NOPR for the same reasons of

increased transparency and notice that
it added the posting requirement for
receipt of an interim waiver.

For purposes of determining the start
of the 45 business day window, DOE
considers a waiver and interim test
procedure waiver petition received
when the application request is
accepted in the email box for receipt of
waiver petition or if delivered by mail,
on the date the petition is stamped as
received by the Department. 10 CFR
430.27(e)(1)(iii) and 10 CFR
431.401(e)(1)(iii). DOE updated the
NOPR to specify that failure to satisfy
the criteria set forth in 10 CFR
430.27(b)(2) and 10 CFR 431.401(b)(2)
would result in denial of the interim
waiver. (See 10 CFR 430.27(e)(1)(ii) and
10 CFR 430.401(e)(1)(ii) of this final
rule.) This change is consistent with the
current regulatory requirements for
submission of an interim waiver
(identification of related petition and
basic models, as well as information on
the likely success of the petition and
information on the economic hardship
or competitive disadvantage that is
likely to result absent a favorable
determination and an authorized
signature). This change is also
consistent with the criteria for grant of
an interim waiver, which require the
applicant to show that the petition for
waiver will likely be granted and/or that
it is desirable for public policy reasons
to grant immediate relief pending a
decision on the petition for waiver. 10
CFR 430.27(e)(2) and 10 CFR
430.401(e)(2). DOE also considers this
change consistent with the provision in
its regulations, which remains
unchanged by these amendments,
specifying that a petitioner must submit
an alternative test procedure to the
extent that one is known with the
waiver petition. 10 CFR 430.27(b)(1)(iii)
and 10 CFR 431.401(b)(1)(iii). While
DOE will not grant an interim waiver
absent an alternate test procedure
specified by the petitioner, and the
information required by 10 CFR
430.27(b)(2) and 10 CFR 431.401(b)(2),
DOE will continue to process the waiver
request and work with the petitioner to
develop an appropriate alternate test
procedure and provide additional
information as necessary to process the
waiver.

Revised paragraph (h) clarifies the
duration of interim waivers by stating

that an interim waiver remains in effect
until the Department publishes a
decision and order on the petition for
waiver in the Federal Register or,
publishes in the Federal Register a new
or amended test procedure that
addresses the issue(s) covered in the
waiver, whichever is earlier. 10 CFR
430.27(h)(1) and 10 CFR 431.401(h)(1).
In response to comments on the NOPR,
DOE retains the requirement that DOE
will complete either of these actions
within one year of the issuance of an
interim waiver. 10 CFR 430.27(h)(2) and
10 CFR 431.401(h)(2). DOE did not
amend the current regulatory
requirement that a waiver or interim
waiver will automatically terminate on
the date by which use of an amended
test procedure that addresses the issue
presented in the waiver is required to
demonstrate compliance. 10 CFR
430.27(h)(3) and 10 CFR 431.401(h)(3).

The Department also revised 10 CFR
430.27(i)(1) and 10 CFR 431.401(i)(1) to
provide manufacturers with a 180-day
grace period for compliance with a
specified test procedure in this final
rule. In the event DOE ultimately denies
the petition for waiver or the alternate
test procedure specified in the interim
waiver differs from the alternate test
procedure specified by DOE in a
subsequent decision and order granting
the petition, the affected manufacturers
will have 180-days to come into
compliance. The duration of this grace
period mirrors the amount of time the
Department provides manufactures to
come into compliance when a new test
procedure is prescribed under 42 U.S.C.
6293(e). This provision was specified in
the 2019 NOPR regulatory text as 10
CFR 430.27(e)(1)(iii) and 10 CFR
431.401(e)(1)(iii), but has been relocated
to 10 CFR 430.27(i)(1) and 10 CFR
431.401(i)(1) in response to comments
that 10 CFR 430.27(i) and 10 CFR
431.401(i) already specified the outcome
if DOE denies a waiver petition after
granting an interim waiver, or specifies
an alternate test procedure in the waiver
decision than in the interim waiver, and
so the addition of the originally
included 10 CFR 430.27(e)(1)(iii) and 10
CFR 431.401(e)(1)(iii) in the NOPR was
confusing.

III. Response to Comments Received

Commenters Affiliation Acronym, identifier
A.O. Smith Corporation ..........ccceeeceeeiiiere e ciee e seee e e e seeeeenees Manufacturer A.O. Smith.
Acuity Brands ........cccociiiiiiiiii s Manufacturer .... | Acuity.
Air-Conditioning, Heating, and Refrigeration Institute Manufacturer Trade Group ............ AHRL.
Alliance t0 SaVe ENEIQY .....occooiriiiiiiicieieeeseeee e Advocacy Group ......ccceeeeeeernennens ASE.
American Council for an Energy Efficient Economy .........cccccoveiinienne Advocacy Group ......cceeeeerveernennens ACEEE.
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Commenters Affiliation Acronym, identifier
American Lighting Association ... Manufacturer ... ALA.
American Lighting Association (ALA), the Association of Home Appli- | Manufacturer ...........cccccevveiieenieene Joint Industry Commenters.

ance Manufacturers (AHAM), the National Automatic Merchandising
Association (NAMA), and Plumbing Manufacturers International
(PMI).

Anonymous Anonymous

Anonymous Anonymous

Appliance Standards Awareness Project with American Council for an
Energy-Efficient Economy, Consumer Federation of America, Na-
tional Consumer Law Center on behalf of its low-income clients,
Northeast Energy Efficiency Partnerships, and Northwest Energy Ef-
ficiency Alliance.

Appliance Standards Awareness Project, Alliance to Save Energy,
American Council for an Energy-Efficient Economy, California En-
ergy Commission, Consumer Federation of America, National Con-
sumer Law Center, Natural Resources Defense Council, Northeast
Energy Efficiency Partnerships, Northwest Energy Efficiency Alli-
ance, Pacific Gas and Electric.

Association of Home Appliance Manufacturers

Attorneys General of California, Colorado, Connecticut, lllinois, Maine,
Maryland, Michigan, Minnesota, New York, North Carolina, Oregon,
Vermont, Washington, the Commonwealth of Massachusetts, the
District of Columbia, and the City of New York..

Better Climate Research and Policy Analysis

BSH Home Appliances Corporation ............ccoceereerieenieniieesee e
California Energy Commission
Carrier COrPOratioN .........oceoiieiiieiiee ittt s
Connecticut Department of Energy and Environmental Protection
Consumer Federation of America
Consumer Federation of America and National Consumer Law Center
EQrhjUSHICE ...
Felix Storch, INC. oo
Franke, Rebecca
Goodman Manufacturing Company ..
Gould, Kyle ....ccovviiiiiiiiieeeeee
Hamdi, ANMEQ ......oeiiiiee e
Hardin-Leving, Carolyn ..........coceiiiiiiiiiieie e
Information Technology Industry Council ....
Ingersoll Rand
Lennox International INC. .........cooviiiiiiiiiiiie e
Lutron
National Association of State Energy Officials ..
National Automatic Merchandising Association .
National Consumer Law Center .........ccoceeciiniiiiieiiienee e
National Electrical Manufacturers Association
Natural Resources Defense Council
Nortek Global HVAC
North American Association of Food Equipment Manufacturers ............
Northeast Energy Efficiency Partnerships
Northwest Energy Efficiency Alliance
Northwest Power and Conservation Council .
Pacific Gas and Electric
Pacific Gas and Electric Company, San Diego Gas and Electric, and
Southern California Edison.
Plumbing Manufacturers International
Regal Beloit Corporation
Sachs, Harvey
San Diego Gas and Electric .
Sierra Club
Sierra Club & EarthjuStiCe ........cccoccviiiiiiiiiiieicccee e
Small Business Association—Office of Advocacy
Southern California Edison
Stewart, JIM ..o
Traulsen, A Division of ITW Food Equipment Group, LLC
State of Washington Department of Commerce, Washington State En-
ergy Office.
Weikel, Wendy
Whirlpool Corporation ...........cccceeeieiiiiiiieiieeiee e

Member of the Public
Member of the Public ...
Advocacy Group

Advocacy Group and Utilities

Manufacturer ..........ccccoovvveeeiiiinne.
State, Local Governments .............

Advocacy Group .....cc.cceeeeeneerieeene
Manufacturer ........ccoceeevieeeiiieeens
State
Industry
State
Advocacy Group
Advocacy Group
Advocacy Group ..
Manufacturer ..........ccccovveeeeiiiinnns
Member of the Public
Manufacturer .................
Member of the Public ...
Member of the Public
Member of the Public
Industry
Manufacturer ....
Manufacturer
Manufacturer
State
Manufacturer
Advocacy Group
Manufacturer ........ccoeeevieeeciieeeens
Advocacy Group ..
Manufacturer Trade Group
Advocacy Group
Advocacy Group
Interstate Compact ....
Utility
Utilities

Manufacturer ........ccoceeevvveeeicieeeens
Advocacy Group
Member of the Public
Utility
Advocacy Group ..
Advocacy Group
Industry
Utility
Member of the Public ...
Industry
State

Member of the Public
Manufacturer ..........cccovvvveeeeiiiinnns

Anonymous 1.
Anonymous 2.
ASAP, et al.

ASAP, et al. 2.

AHAM.
AG Joint Commenters.

Better Climate Research and Pol-
icy Analysis.

BSH.

CEC.

Carrier.

DEEP.

CFA.

Consumer Groups.

Earthjustice.

FSI.

Franke.

Goodman.

Gould.

Hamdi.

Hardin-Levine.

ITI.

Ingersoll Rand.

Lennox.

Lutron.

NASEO.

NAMA.

NCLC.

NEMA.

NRDC.

Nortek.

NAFEM.

NEEP.

NEEA.

NPCC.

PG&E.

CA 10Us.

PMI.

RBC.
Sachs.
SDG&E.
Sierra Club.
Earthjustice.
SBA.

SCE.
Stewart.
Traulsen.
WA State Energy Office.

Weikel.
Whirlpool.
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The 2019 NOPR proposed that “an
application for interim waiver would be
deemed granted, thereby permitting use
of the alternate test procedure suggested
by the applicant in its application, if
DOE fails to notify the applicant in
writing of the disposition of an
application within 30 business days of
receipt of the application.” 85 FR 18414,
18415 (May 1, 2019). During the
comment period several stakeholders
supported DOE’s proposed approach.
FSI believed that the current delays in
the interim waiver process lead to
substantial direct and indirect costs to
both businesses and to consumers by
not allowing innovative and energy
saving appliances to come to market in
a timely manner. (FSI, No. 16 at p. 1)
This commenter further stated that it is
an unfair economic penalty to all
manufacturers, but especially
burdensome to smaller manufacturers,
where the investment of time and
development is held in limbo. (Id. at p.
2) FSI asserted that the proposal creates
a reasonable incentive for DOE to
respond to petitions and that the
requirement for a speedy waiver process
is not the equivalent of self-regulation as
some commenters claimed. In addition,
FSI stated that the current regulations
already contained language protecting
against manufacturers abusing the
process, with penalties provided for
doing so. (Id. at p. 2) Also, one
commenter stated general agreement
with DOE’s proposal. (Hamdi, No. 34, at

.1)
P ITI agreed that DOE’s proposal met
the goal of addressing delays in DOE’s
current process for considering requests
for interim waivers, which can result in
significant delays for manufacturers in
bringing new and innovative products
to market. (ITL, No. 20 at p. 1).

In DOE’s request for comments
concerning the Department’s
prioritization of rulemakings, 85 FR
20886 (April 15, 2020) rulemaking,
AHAM commented in support of
amending the existing test procedure
interim waiver process and prioritizing
this action. AHAM agreed that the
Department’s efforts to streamline the
waiver process would mitigate the
burden for manufacturers associated
with waiting for DOE to respond to
interim waiver requests and allow DOE
to instead focus its attention on the
merits of granting a final test waiver.
Based on the Fall 2019 Unified Agenda
of Regulatory and Deregulatory Actions,
AHAM anticipated that the finalization
of the rule would not require the
expenditure of significant resources and
urged DOE to finalize the rule
immediately. (AHAM, EERE-2020-BT—
STD-0004, No. 10 at p. 3)

NAFEM fully supported the initial 30-
day review deadline before petitions for
interim waivers were deemed granted.
This commenter stated that the proposal
would greatly reduce the uncertainty
and risk associated with the waiver
process. (NAFEM, No. 26 at p. 3) The
Joint Industry Commenters also agreed
with DOE’s determination that it is
desirable for public policy reasons,
including burden reduction on
regulated parties and administrative
efficiency, to grant immediate relief on
each petition for interim waiver if DOE
does not notify petitioner of its interim
waiver decision within the 30 business
days. (No. 52 at p. 2) This commenter
stated that DOE’s proposal will lead to
the following benefits: (1) It will allow
manufacturers to more swiftly provide
innovative, energy saving products to
consumers; (2) It will provide certainty
to regulated entities; (3) It creates a
compliance pathway for innovative
products being introduced on the
market for which the current test
procedures do not apply; and (4) DOE’s
proposal provides a clear, transparent
process so that regulated parties and
other stakeholders know how DOE will
operate. (Id. at pp. 2-5) While
supporting the DOE proposal, the Joint
Industry Commenters also
recommended that DOE add to the final
rule a provision indicating that, in cases
where interim test procedures are
deemed granted by the passage of time,
DOE will publish the interim test
procedure waiver (and the petition for
test procedure waiver) in the Federal
Register immediately. It stated that this
would be consistent with DOE’s current
practice to publish its decisions on
interim waivers together with the notice
and request for comment on the test
procedure waiver petition. (Id. at p. 4)
This commenter expects that if DOE
receives a petition that is incomplete, it
will notify the petitioner and that such
a petition could not be considered
granted by the passage of time because
it is not complete. (Id.)

Moreover, while NEMA stated its
support for DOE’s “deemed granted”
approach, it would modify the proposal
to provide for some action by DOE
before an interim waiver is granted.
NEMA suggested that the final rule
provide that DOE will publish the
interim test procedure application after
the application is deemed complete by
the Department. Then, it suggested a
short comment period of 10 days to
provide stakeholders the opportunity to
raise red flags. If stakeholders and DOE
do not identify any significant
substantive problems with the petition
for waiver, then 30 days after the

interim test procedure application is
published in the Federal Register the
application should be deemed granted,
unless DOE informs the manufacturer
otherwise in writing. NEMA also
believed that if significant and
substantive concerns with the interim
waiver are raised during the comment
period or discovered by DOE in its
preliminary review of the petition, DOE
should be able to take another 30 days
to review the petition before
determining if the interim waiver is
granted as-is, granted with
modifications, or denied. (No. 55 at pp.
4-5) NEMA stated that these
modifications will address the
possibility of competitive
gamesmanship and increase
transparency.

The Office of Advocacy for the Small
Business Association (SBA) fully
supported DOE’s proposal to streamline
the test procedure interim waiver
process so that small manufacturers
have more regulatory certainty in the
interim waiver process. According to
the SBA, the delays have a significant
impact on small businesses that sell
product at much lower volumes and
that are unable to sell their product for
a significant amount of time, thus
reducing their income flow. Therefore,
these delays have the potential to put
some small manufacturers out of
business. (SBA, No. 23 atp. 1, 3,4) It
stated that abuse of the process is not a
concern because the proposal only
eliminates a bottleneck in the process by
requiring DOE to meet the 30-day
decision-making requirement. Even if
the interim waiver is granted, the
application is still required to go
through a full review as the process
remains unchanged. (SBA, No. 23 at p.
4)

On the other hand, many other
commenters’ objected to DOE’s
“deemed granted” approach. For
example, Earthjustice argued that the
proposal would weaken the energy
conservation standards program by
allowing manufacturers to abuse the
process by placing noncompliant
products in the market given the 30-day
“deemed granted” requirement and the
grace period after DOE revoked such
waivers. This result could occur without
any notice to either competitors or
stakeholders and with no opportunity to
object. (Earthjustice, No. 49 at p. 1 See
also Hardin-Levine, No. 2 at p. 1;
Stewart, No. 7, at p. 1; Lennox, No. 11
at p. 1; RBGC, No. 12 at 1; Gould, No. 13
at p. 1; Anonymous 1, No. 17 at p. 1;
NPCC, No. 21 at p. 1; WA State Energy
Office, No. 22 at p. 1; Better Climate
Research and Policy Analysis, No. 24 at
p- 1; Traulsen, No. 25 at pp. 2—3; Sachs,
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No. 29 at p. 2; Consumer Groups, No. 33
at p. 2; DEEP, No. 35 at p. 1; Carrier, No.
36 at p. 2; CA IOUs, No. 37 at p. 1;
Nortek, No. 38 at p. 3; Ingersoll Rand,
No. 39 at p. 1; CEC, No. 40 at p. 1; AHRI,
No. 42 at p. 2; ASE. No. 43 at p. 3; A.O.
Smith, No. 44 at p. 1-2; NASEO, No. 45
at p. 1; ASAP et al., No. 46, at pp. 1, 8;
NRDC, No. 47, at p. 1-2, 5-6; Lennox,
No. 48 at p. 1, 4; AG Joint Commenters,
No. 51 at p. 2, 5; and Goodman, No. 54
atp. 1)

Many commenters, while ultimately
objecting to the proposed automatic
approval as noted in the preceding
paragraph, commented that DOE should
nonetheless be held to a timeline when
processing interim waiver requests.
Various commenters proposed
alternative scenarios, such as
maintaining the status quo, the 30-
business day time limit proposed by
DOE, and increasing the time limit to
120 days, with specific milestones along
the way. (Franke, No. 8 at p. 1 for
maintaining 30 days; BSH, No. 41 at 5,
for maintaining 30 days, with notice and
comment if application is deemed
granted; Acuity, No. 14 at p. 2, for
maintaining the 30 days but not more
than 90; Lutron, No. 53 at p. 2, with
providing stakeholders a brief
opportunity for comment during the 30
business day window; FSI, No. 16 at p.
2, for maintaining 30 days; Anonymous
1, No. 17 at p. 1, if the proposal is
finalized, use 60 to 90 days before
granting; NAFEM, No. 26 at p. 2,
supporting 30-day review process;
Traulsen, No. 25 at p. 3, supporting a 60
business day review process; Carrier,
No. 36 at p. 2, suggesting a review
process that is not more than 120 days
to conduct a review of the interim
waiver application, public comment
period, review of comments received,
and additional communication with the
petitioner; AHRI, No. 42 at pp. 2-3,
supports a maximum of 120 days to
review and process an interim waiver
application; Sachs, No. 29 at p. 2,
recommends creating time limits for
each step of the process; CA I0Us, No.
37 at p. 2-3, suggesting a 6-month
review process; Nortek, No. 38 at pp.
2-3, suggesting a maximum of 120 days;
CEC, No. 40 at p. 9-10, suggesting an
additional step for completion check
and comment period and providing an
automatic grant only if no adverse
comments are received; ASE, No. 43, at
p. 4, stating that a comment period is
needed; A.O. Smith, No. 44 at p. 4-5,
recommending an alternative process
allowing 135 days, including
stakeholder comment and a full
technical review; ASAP et al., No. 46 at
pp. 7-8, providing for a 90-day review

period, including notice and comment
but not replacing comment period after
publication of interim waiver; Lennox,
No. 48 at pp. 2—-3, suggests setting a
reasonable deadline with an expedited
comment period of 30 days; and
Goodman, No. 54 at pp. 1-2, 4,
suggesting 90-day time period with
opportunity for comment)

In response to these arguments, DOE’s
reiterates that these changes are being
adopted in response to concerns that the
current system for processing interim
waiver petitions is not working as it
should. In DOE’s view, manufacturers
should not be constrained from selling
their products for significant periods of
time while DOE undertakes a lengthy
review of a temporary measure (the
interim waiver) or applies its limited
resources to other priorities, such as
rulemakings subject to a statutory
deadline. DOE also does not believe that
manufacturers should be limited in their
ability to sell their products while DOE
works extensively, and without the
benefit of public comment, to determine
what the alternate test procedure should
be in response to the interim waiver
request.

As DOE explained in its modernized
Process Rule, DOE should be held
accountable for complying with its own
procedures so that the public will have
confidence in the transparency,
predictability, clarity, and fairness of
DOE’s regulatory process. Procedures
for Use in New or Revised Energy
Conservation Standards and Test
Procedures for Consumer Products and
Commercial/Industrial Equipment
(“Process Rule”), 85 FR 8626, 8632,
8634 (February 14, 2020). Under the
procedures adopted in this final rule,
DOE places the burden of delay on DOE
rather than the manufacturer. If DOE
does not notify the applicant in writing
of the disposition of the interim waiver
within 45 business days, the
manufacturer would be authorized to
test subject products under an interim
waiver using the alternate test
procedure submitted by the
manufacturer while DOE processes the
waiver request, including obtaining the
benefit of comment from other
manufacturers and stakeholders.

In consideration of the comments
received suggesting a longer review
period, however, DOE has determined
that a 45 business day period will
provide the Department with a small
amount of additional time to review the
interim waiver request while still
providing certainty to the manufacturer
that if DOE does not act within the
prescribed time period, the interim
waiver will be granted pursuant to
DOE’s existing regulatory criteria for the

grant of interim waiver requests at 10
CFR 430.27(e)(2) and 10 CFR
431.401(e)(2).

Accordingly, after taking all
comments into account concerning the
adequacy of the 30 business day time
period for consideration of interim
waiver petitions, DOE is modifying this
requirement to provide the Department
45 business days to review completed
interim waiver petitions based on the
criteria in its current regulations, 10
CFR 430.27(e)(2) or 10 CFR
431.401(e)(2). These are the same
criteria that have been applied to every
interim waiver petition acted upon by
DOE and are not changed by this final
rule. Because an interim waiver is
meant to be a temporary measure to
hold a requester harmless while a final
decision on a waiver is processed, the
criteria for granting an interim waiver
are straightforward and intended to
facilitate a quick review process. For
example, if DOE has seen a particular
technological issue in prior waivers that
have been granted, it should quickly
become apparent that it is likely that the
petitions for waiver based on the same
technological issue would be granted. In
addition, the criterion that it is desirable
for public policy reasons to grant
“immediate relief pending a
determination on the petition for
waiver” in particular indicates that
DOE’s decision for interim waiver is
intended to be a quick process to grant
“immediate” relief rather than serve as
the culmination of DOE’s decision-
making process on the petition for
waiver. As a result, it is not intended to
encompass a detailed review to
determine all of the complex particulars
of the alternate test procedure that may
ultimately be granted as part of the
decision and order on the waiver
petition. DOE emphasizes that, as in the
current regulations, it remains required
to affirmatively make a decision as to
whether to grant or deny the interim
waiver petition. If DOE denies the
interim waiver petition, it is required to
notify the petitioner within the 45
business day time period and post the
notice on the website as well as publish
its determination in the Federal
Register as soon as possible after such
notification. Moreover, in DOE’s past
experience, the majority of interim
waiver petitions were granted.® As a

6 Of the 21 concluded interim waiver petitions
that DOE had granted as of issuance of DOE’s
NOPR, the Department had granted 18 in full and
granted the remaining 3 with modifications such as
one was granted in part, one with minor
modifications, and one with a different test
procedure than proposed. 84 FR 18414, 18419 (May
1, 2019).
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result, this final rule also states that if
petitioner has not received notification
of the disposition of the petition for
interim waiver within 45 business days,
the interim waiver petition is granted
based on the criteria in DOE’s
regulations at 10 CFR 430.27(e)(2) and
10 CFR 431.401(e)(2)—specifically, that
it is desirable for public policy reasons
to grant immediate relief pending a
determination on the petition for waiver
or, such as in cases where DOE has
granted waivers to other manufacturers
for the same technology using the same
or a similar alternate test procedure, that
it is likely that the petition for waiver
will be granted. The manufacturer may
test and certify its products using the
alternative test procedure included in
the petition, and compliant products
may be distributed in commerce. DOE
will publish the grant or denial of the
interim waiver in the Federal Register
after its determination is made and
posted online. 10 CFR 430.27(e)(1)(ii)
and 10 CFR 431.401(e)(1)(ii).

In response to comments suggesting
that DOE provide for a “completeness
check” or “full technical review”, it is
DOE’s intent to review the interim
waiver request within the 45 business
day time period. DOE notes the new
provision in the final rule that for an
interim waiver to be granted, the
petitioner must submit an alternate test
procedure. DOE reiterates that unless it
acts to grant or deny the interim waiver
within the 45 day period, the interim
waiver will be granted at the end of the
45 days according to the criteria in
DOE’s regulations at 10 CFR 430.27(e)(2)
and 10 CFR 431.401(e)(2), and DOE will
then publish the grant of interim waiver
and alternate procedure for public
comment. During this time, DOE will
conduct any necessary technical review,
working with the manufacturer as
necessary—and with the benefit of input
from the public, including other
manufacturers—to ensure that the
alternate test procedure ultimately
adopted upon the grant of any petition
for waiver is appropriate. The benefit to
the new process is that when DOE
publishes a decision on the interim
waiver and request for comment, DOE
does not expect to have made significant
changes to the alternate test procedure
submitted with the interim waiver. If
there are significant “red flags”, as
indicated in NEMA’s comment, DOE
would deny the request for interim
waiver and continue to process the
petition for waiver. As a result,
interested stakeholders will be able to
provide input on the alternate test
procedure as it was submitted by the
petitioner, rather than an alternate test

procedure to which DOE may have
made substantial changes without the
benefit of public input. DOE intends for
the changes finalized in this rule to
increase transparency and the use of
stakeholder input in the waiver process.
This approach is also intended to
facilitate the introduction of innovative
products to market and ensure that the
burden to act promptly is on DOE.

NEMA recommended that the final
rule should include a short comment
period of 10 days to provide
stakeholders the opportunity to raise red
flags if necessary before DOE finalized
a petition for interim waiver and DOE
agrees the process needs greater
transparency. (NEMA, No. 55 at p. 4)
Current regulations lack the
transparency to provide manufacturers
and concerned stakeholders notice of
DOE activities when making changes to
waivers petitions submitted by a
manufacturer and an opportunity to
engage in the process. This final rule
seeks to increase transparency and
provide a means of including
stakeholder input in the Department’s
review process. The final rule provides
that members of the public will receive
notice of interim waiver petitions
through posting on the DOE website and
publication of its decision in the
Federal Register, 10 CFR 430.27(e)(1)
and 10 CFR 431.401(e)(1). Stakeholders
and other manufacturers will be made
aware of the Department’s ongoing
review and decision through these
amendments to the existing regulation
and can raise concerns during the
processing of the interim waiver.

DOE believes that this final rule
directly addresses the concern
expressed by commenters that the
“deemed granted” language included in
the proposal would result in situations
where DOE did not exercise its statutory
responsibility to apply the regulatory
requirements to all interim waiver
petitions in an affirmative manner. (CA
I0OUs, No. 37 at p. 7) Some commenters
argued that DOE’s proposed approach
results in an abdication of the
Department’s decision-making authority
and does not meet DOE’s obligation to
consumers nor does it promote a fair
and level playing field among
manufacturers. (A.O. Smith, No. 44 at p.
1-3, concerned that the automatic
granting of an interim waiver is an
abdication of responsibility; NRDC, No.
47 at p. 2-3, the Department must
affirmatively review the request and
decide that it is technically and
procedurally appropriate to grant the
interim waiver; Lennox, No. 48 at p. 4,
pp- 5-6; and AG Joint Commenters, No.
51 at p. 5, EPCA requires that DOE must
make an affirmative determination)

In response, DOE maintains that the
language included in this final rule
continues to require that DOE engage in
a decision-making process for each
interim waiver petition and provide
notice of that decision to petitioners and
the public. DOE will continue to fulfill
its statutory obligations with respect to
all waiver petitions it receives. Interim
waivers to which DOE does not respond
within the 45 business day period are
granted pursuant to the criteria in DOE
regulations at 10 CFR 430.27(e)(2) and
10 CFR 431.401(e)(2)—specifically, that
it is within the public interest to grant
immediate relief pending a
determination on the petition for
waiver. The grant of an interim waiver
ensures that the manufacturer subject to
the interim waiver (and to any
subsequent waiver) is testing and
certifying its products pursuant to a
DOE test procedure, as required by
EPCA. DOE will then continue to review
the petition for waiver and issue a
decision and order on that petition after
any further technical review and
consideration of public input. By
finalizing this rulemaking, DOE does
not cede its authority to review interim
waiver petitions or otherwise abdicate
its decision-making responsibilities
with regard to requests for waiver from
the test procedure set forth in DOE’s
regulations.

In addition, as a result of the “deemed
granted” language, commenters
proposed revised notice and comment
scenarios for consideration as part of the
interim waiver process. Those
commenters asserted that the proposal
fails to require notice of a waiver be
given to consumers and competitors,
that consumers will lack the
information needed to make informed
decisions about appliances, and that the
Department should provide prompt
notice of approved petitions.
(Anonymous 1, No. 17 at p. 1; Consumer
Groups, No. 33 at p. 3; and DEEP, No.

35 at p. 2) Supporting the proposal, BSH
recommended adding in the final rule a
provision regarding interim test
procedure waivers deemed granted by
the passage of time that the Department
shall publish the waiver in the Federal
Register immediately to ensure
adequate notice to the public is
provided. (No. 41 at p. 4) Additionally,
Goodman notes that the existing process
under 10 CFR 430.27(c)(1), which
requires that notification of an interim
test procedure waiver is only given to
competitors in the same product class
and after publication in the Federal
Register, should be expanded. This
commenter suggests that other
manufacturers of the same product class
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should also receive notification and an
opportunity to comment. Such action
would provide manufacturers of a given
product class greater certainty of notice
and opportunity to respond before a
product is introduced into commerce.
(Goodman, No. 54 at p. 2—4).

In response to these comments, DOE
agrees that public input is critical to
DOE’s consideration of petitions for
waiver of the DOE test procedure. DOE
values input from stakeholders because
such comments contribute to a better
work product and help to resolve
complicated technical issues. In this
final rule, DOE has provided that all
determinations made in response to
interim waiver petitions will be
published in the Federal Register after
such decisions are made, taking into
account the 45 business day deadline. In
addition, to promote transparency, the
regulations will require DOE to continue
its current practice of posting waiver
petitions online when they are received,
so that the public and other
manufacturers are aware that a petition
for waiver and interim waiver has been
submitted. The regulations also add a
requirement for DOE to post decisions
on interim waivers when those
decisions are made. Posting of both
receipt of a petition for interim waiver
and DOE’s decision on an interim
waiver will be made within 5 business
days. 10 CFR 430.27(e)(1)(ii) and 10 CFR
431.401(e)(1)(ii).

DOE emphasizes that under the
current regulatory requirements, the
stakeholder comment period is triggered
by DOE’s granting of an interim waiver.
10 CFR 430.27(c) and (d) and 10 CFR
431.401(c) and (d). This final rule does
not change those requirements.
Accordingly, DOE is not taking away
any previous opportunity stakeholders
had for comment prior to the grant of an
interim waiver. To the contrary, DOE is
facilitating additional transparency
through issuance of this final rule.
Previously, DOE in many cases
conducted significant discussions with
the manufacturer and made changes to
the alternate test procedure submitted
by the manufacturer without the benefit
of input from the public, including
other manufacturers and stakeholders in
the process, as well as any other
interested parties. Under this final rule,
all of these interested groups will be
afforded input at the very beginning of
DOE'’s process of considering an
alternate test procedure.

This rule is intended to expedite the
review process and increase the
transparency of the Department’s review
of interim test procedure waivers. Under
the amended requirements of this final
rule, stakeholders will have the

opportunity for comment on the waiver
process as under the current regulations,
with the added benefit of earlier
engagement with the Department as it
considers an alternate test procedure.
DOE will leave in place its current
comment procedure, seeking comment
upon the grant or denial of any interim
waiver request. DOE will continue to
invite a robust discussion of technical
and other issues during that comment
period.

Some commenters questioned
whether the Department can meet the
proposed ‘“‘deemed granted” 30 business
day deadline given that DOE’s data
indicate that it has only met the 30-day
deadline on one occasion. (NPCC, No.
21 at p. 2) Comments submitted by
NRDC note that such a timeframe is
unwarranted given that the Department
has failed to respond to interim waiver
requests in that timeline in the past.
Further, commenters contend that it is
unlikely DOE will meet this deadline
because the NOPR does not include a
rational explanation for meeting the
proposed 30 business day time period.
(NRDC, No. 47 at p. 4-5).

Upon further review of the proposed
timeframe, DOE has decided to extend
the internal review period from the 30
business days referenced in the NOPR to
45 business days in this final rule. DOE
notes that its dataset includes an
additional three interim waivers were
granted during this 45-business day
timeframe as opposed to the 30-business
day timeline, further supporting that
DOE is able to consider interim waivers
during the 45-business day time period
adopted in this final rule. As with the
modernized Process Rule referred to
above, DOE views its examination of the
interim test procedure waiver process as
an opportunity to improve how the
Department administers its programs.
As was mentioned earlier in this
document, much of DOE’s delay in
responding to a request for an interim
waiver involved lengthy, private
technical discussions with the requester
attempting to re-design an alternate test
procedure before seeking public input.
Under this final rule, DOE will ensure
that it acts expeditiously on requests for
interim waiver and that any in-depth
technical review will take place with
the benefit of public comment, during
DOE’s decision-making process on the
petition for waiver. This final rule will
increase the transparency of the process
and ensure that the manufacturer can
distribute its products in commerce
under an interim waiver while DOE
processes the waiver request.

Many commenters expressed their
concern that if DOE codified its original
proposal, the system for interim waivers

would institutionalize a process that
would allow for abuse. Commenters
who took this position believe that the
“deemed granted” language would
allow manufacturers with ill-intent to
abuse the process by submitting waiver
applications with faulty alternate test
procedures or perhaps no alternate test
procedures at all and nevertheless have
their interim waivers granted within the
proposed 30-business day period. These
commenters stated that manufacturers
who play by the rules and are producing
compliant products or equipment would
be harmed. In addition, they argued that
foreign importers would receive a
competitive advantage to the detriment
of American manufacturers. (Hardin-
Levine, No. 2 at p. 1; Stewart, No. 7 at
p. 1; Franke, No. 8 at p. 1; Gould, No.

13 at p. 1; Anonymous 1, No. 17 at p.
1-2; NPCC, No. 21 at pp. 1-2; Traulsen
No. 25, at p. 3; Sachs, No. 29 at p. 2;
Consumer Groups, No. 33 at p. 2;
Carrier, No. 36 at p. 2; CA IOUs, No. 37
at pp. 1-2; Nortek, No. 38 at p. 3; CEC,
No. 40 at p. 4; AHRI, No. 42 at p. 2; ASE
No. 43 at p. 3; A.O. Smith, No. 44 at pp.
1-3, 5; NASEO, No. 45 at p. 1; ASAP et
al., No. 46 at pg. 3, 5; Lennox, No. 48

at pp. 3—4; Earthjustice, No. 49 at p. 1,
4; and AG Joint Commenters, No. 51 at
p. 2, 8). Commenters voiced their
concerns that the proposal “[c]ould
open the floodgates for a deluge of
substandard foreign products to enter
U.S. markets to the detriment of U.S.
manufacturers,” therefore DOE should
not finalize a “deemed granted” interim
waiver approach if the Department does
not act in 30 days. (Lennox, No. 48 at

p. 3-4)

Other commenters did not believe
that the proposed process would allow
for abuse. Acuity disagreed with these
arguments and counted that through
stakeholder engagement conducted
throughout the test procedure
rulemaking process that interim waivers
are likely to be used infrequently and
will not become a general opt out
mechanism. (No. 14 at p. 3) Some
commenters argued against these
concerns by highlighting that there is
language in the proposal that protects
against an abuse of the process and that
there are penalties if a manufacturer
breaks the law also in place. (FSI, No.
16 at p. 2) The SBA also commented
that the concern regarding possible
abuse of the process was unfounded
because the proposal only eliminated a
bottleneck in the review process by
requiring DOE to meet a time limit and
even if an interim waiver is
automatically granted that the
application for the full waiver will still
undergo a review by the Department.
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(No. 23 at p. 4) Lastly, some commenters
noted that even if abuse were to happen,
DOE’s regulation already includes a
remedy and nothing in the proposal
removes this authority. Commenters
cited 10 CFR 430.27(k), which provides
DOE the authority to rescind or modify
a waiver or interim waiver at any time

if DOE determines that the underlying
factual basis is incorrect or determines
that the results from an alternative test
procedure are unrepresentative of the
true energy consumption. (Joint
Industry Commenters, No. 52, at p. 5)

DOE emphasizes that if DOE has not
notified the petitioner of the disposition
of an interim waiver within the 45
business day period, that interim waiver
is granted according to the existing
criteria in 10 CFR 430.27(e)(2) and 10
CFR 431.401(e)(2)—specifically, that it
is desirable for public policy reasons to
grant immediate relief pending a
determination on the petition for waiver
or, such as in cases where DOE has
granted waivers to other manufacturers
for the same technology using the same
or a similar alternate test procedure, that
it is likely that the petition for waiver
will be granted. DOE therefore no longer
uses the term “deemed granted” in this
rulemaking. DOE again notes a change
to its regulatory text in response to these
comments—specifically, if no alternate
test procedure is submitted, DOE will
not grant an interim waiver but will
publish the denial of interim waiver and
request for comment on the petition for
public comment, so that it can process
the waiver petition with the benefit of
public comment on what the alternate
test procedure should be.

DOE is not persuaded by commenters’
concern regarding the likelihood of
abuse of process by U.S. and foreign
manufacturers. DOE finds the fear of
speculative abuse unlikely as there is no
evidence of such abuse and little reason
to expect that the proposal would open
the door to abuse by manufactures.
(Joint Industry Commenters, No. 52 at p.
4) In DOE’s experience over many years,
the Department has not seen the waiver
process abused as some commenters
suggest. DOE believes that it is highly
unlikely that a manufacturer would
spend the time, effort, and funds to
submit a faulty application on the hope
that it might slip through and the risk
that the requester might be alerting DOE
to non-compliant products. As many
commenters pointed out, manufacturers
are incentivized to get their interim test
procedure waivers right the first time.
Commenters identified the following
reasons as justification for why it is in
the best interest of petitioners to ensure
that the alternate test procedure is
correct the first time around are as

follows: Brand reputation, competitors
will highlight any unfair procedures
engaged in by others, the creation of
significant marketing costs, and the fact
that there are significant costs to
conducting test procedures so
manufacturers prefer not to retest if it
can be avoided. (BSH, No. 41 at p. 4;

and NEMA, No. 55 at p. 6) Commenters’

concern overlooks the reality that DOE
continues to review interim waiver
petitions and waiver petitions and
would find these abuses if they did
exist.

Moreover, several commenters stated,
and common sense suggests, that it is
highly unlikely that stakeholders want
to attract negative attention and incur
the risk of DOE enforcement. While it is
always possible that some stakeholder
on some occasion will attempt to abuse
any process, DOE believes this is a rare
situation, if it were to happen at all.
DOE agrees with the Joint Industry
Commenters who reasonably point out
that it would be “odd that a
manufacturer intent on abusing the
system would notify DOE and the
public by petitioning for a test
procedure waiver” using a faulty or
fraudulent test procedure. (No. 52 at p.
4) Similarly, Lutron noted that the
Department should not let the “fear of
a bad actor” prevent this regulatory
process from working for everyone else.
(No. 53 at p. 3)

The Department does not base its
decision-making process upon
speculative behavior of alleged
manufacturers who might act in bad
faith. Further, DOE believes that if a
manufacturer engaged in this behavior,
it would likely be (as noted by
commenters) detrimental to the
reputation of the manufacturer. In
addition, DOE’s existing regulations
already provide a remedy for abuse of
the test procedure interim waiver and
waiver process. 10 CFR 430.27(k)
provides DOE with the authority to
“rescind or modify a waiver or interim
waiver at any time upon DOE’s
determination that the factual basis
underlying the petition for waiver or
interim waiver incorrect, or upon a
determination that the results from an
alternative test procedure are
unrepresentative of the basic model(s)
true energy consumption
characteristics.” Nothing in this final
rule removes this authority from the
Department.

In their challenge to the NOPR as
allowing for the sale of non-compliant
products to enter the market, ASAP et
al. remarked that incomplete interim
waivers petitions would be “deemed
granted” after 30 days. A manufacturer
could circumvent the energy

conservation standard by submitting a
petition lacking an alternative test
procedure, they argued, and therefore be
able to sell a product without
conducting any testing. (ASAP. et al.,
No. 46 at p. 3) Other commenters also
expressed their concern about what
DOE would do when an alternative test
procedure is not included in the
submission. (Lennox, No. 48 at pp. 4—
5) Commenters suggested that DOE
should reject all incomplete interim
waiver and waiver applications,
including those without a valid test
method included, so that applicants can
then revise and resubmit the petition.
(A.O. Smith, No. 44 at p. 3)

In response to these questions
concerning an interim test procedure
petition submitted without the required
alternate test procedure, DOE wants to
make very clear that, in reality, this
scenario does not happen. That is,
petitions for interim waiver and waiver
submitted to the Department do include
an alternative test procedure. However,
in the exceedingly rare case that a
requestor may not include an alternate
test procedure, DOE has added language
to the regulatory text stating that, if a
petition is submitted without an
alternative test procedure, DOE will
deny the petition for an interim waiver
and move to consideration of the waiver
request. Commenters agree that
manufacturers must have a viable way
to test a covered product in the situation
where the current DOE test procedure is
inadequate to properly test specific
basic models with specific design
characteristics. Because the denial of
interim waiver is published for public
comment, the alternate test procedure
ultimately developed as part of any
grant of a waiver petition will benefit
from input from other manufacturers,
stakeholders, and interested parties.

DOE received comments arguing that
DOE had not taken the impact on
consumers from this proposal into
consideration. Commenters asserted that
the Department’s “deemed granted”
approach would allow noncompliant
products into the marketplace for an
indefinite period of time thereby
harming consumers who would
unknowingly purchase a product that
does not meet DOE energy conservation
standards, thereby resulting in higher
energy costs to consumers. (Stewart, No.
7 at p. 1; Anonymous 1, No. 17 at p. 1-
2; NPCC, No. 21 at p. 2; WA State
Energy Office, No. 22 at p. 1; Better
Research Climate and Policy Analysis,
No. 24 at pp. 1-2; Consumer Groups,
No. 33 at p. 2-3; CA IOUs, No. 37 at p.
1; Ingersoll Rand, No. 39 at p. 2; CEC,
No. 40 at p. 4-6, 8; ASE, No. 43 at pp.
2-3; A.O. Smith, No. 44 at p. 1, pp. 2—
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3; NASEO, No. 45 at p. 1; ASAP et al.,
No. 46 at pg. 3, 5; Lennox, No. 48 at pp.
3—4; Earthjustice, No. 49 at pp. 1-2; AG
Joint Commenters, No. 51 at p. 2, 8; and
Goodman, No. 54 at p. 2)

This final rule requires DOE to make
decisions on all interim waiver requests
within 45 business days. Because DOE
publishes the decision on the interim
waiver (and, at the same time seeks
comment on the waiver petition), during
or as soon as possible after the
conclusion of this time period,
consumers will be situated in a better
position under this final rule than under
DOE’s previous procedures. The
alternate test procedure will be
published for comment as part of the
grant or denial of any interim waiver,
and consumers will benefit from being
able to see comments provided on the
alternate test procedure, including those
from other manufacturers, which will be
publicly available on http://
www.regulations.gov. Moreover, as
stated previously, DOE reaffirms that it
is extremely doubtful that a
manufacturer would go to the time and
expense of submitting a fraudulent
waiver petition in the hope of getting a
small period of time to sell
noncompliant products that would
cause adverse impacts to consumers.
Instead, DOE maintains that consumers
will likely benefit from this rulemaking
as innovative products will be made
available more quickly and expand
consumer choice when selecting a
product to best meets consumers’ needs.

In challenging the validity of the
NOPR, several commenters argued that
DOE lacks the statutory authority to
create and amend the waiver process.
Earthjustice argued specifically that
EPCA does not explicitly authorize a
waiver process pursuant to which
manufacturers can avoid applying
DOE’s test procedures to their products,
but provides only an authorization to
DOE to amend a test procedure in
response to petitions submitted by
interested persons, under 42 U.S.C.
6293(b)(2). (No. 49 at p. 2) These
commenters argue the NOPR has
violated the APA’s requirement to
reference the legal authority under
which a rule is proposed. (Earthjustice,
No. 49, at p. 2 citing 5 U.S.C. 553(b)(2);
see also AG Joint Commenters, No. 51
at p. 4-5; and Lennox, No. 48 at p. 5)
Stakeholders also commented that it is
DOE'’s responsibility to provide a path
to compliance for all manufacturers that
sell covered product because they are
legally subject to DOE standards
regulation. (Joint Industry Commenters,
No. 52 at p. 1).

Section 393 of EPCA (42 U.S.C. 6293)
provides the Department with the

authority to adopt new test procedures
and to amend existing test procedures
for covered products when such test
procedures would more accurately or
fully comply with the requirement that
the test procedure be reasonably
designed to produce results that
measure energy efficiency, energy use,
water use, or estimated annual operating
costs of a representative average use
cycle or period of use. DOE first adopted
regulations implementing waiver
procedures in 1980, and has updated
the regulations three times in 1986,
1995, and most recently in 2014 with no
concerns raised. 45 FR 64109
(September 26, 1980); 51 FR 42823
(November 26, 1986); 60 FR 15004
(March 21, 1995); and 79 FR 26591 (May
9, 2014). DOE emphasizes that the
alternate test procedure specified in a
waiver or interim waiver is a DOE test
procedure, adopted by the Department.
Manufacturers are authorized to use this
alternate DOE test procedure through
the decision and order issued by DOE
upon consideration of the waiver
petition. DOE further notes that
alternate test procedures authorized
through DOE decision and orders are
used by DOE in developing appropriate
test procedure amendments pursuant to
42 U.S.C. 6293. As the Department has
done for decades under the existing
“waiver” rules, the Department is
simply issuing a test procedure under
EPCA applicable to certain technologies
not considered in the existing codified
test procedure.

The waiver process, both interim and
final, is the process codified in DOE’s
regulations by which DOE addresses
new and emerging technologies as they
come on the market between test
procedure rulemakings. Without it,
affected manufacturers would be
excluded from the market and would
have no recourse until DOE engages in
future rulemaking. DOE does not read
EPCA to prohibit manufacturers with
new and innovative products from being
able to test and certify their products for
consumer use until DOE were to engage
in a future rulemaking. DOE also does
not believe that stakeholders are
advocating for the elimination of the
waiver process. There was
overwhelming support for having such
a process in place for those instances
when products fall outside the scope of
the applicable, codified test procedure
requirements. Manufacturers, interested
stakeholders, and consumers rely on
DOE’s ability to consider amendments
to the test procedure to more fully or
accurately comply with EPCA’s
requirement to measure the energy use
of a representative average use cycle or

period of use that authorizes the waiver
process so that potential amendments to
the test procedure can be considered in
fact-specific circumstances. To read
EPCA otherwise would likely place a
barrier on the availability of future
innovative and potentially energy
conserving products.

Several commenters argued that the
economic analysis included in the
NOPR is based on faulty assumptions
and that many of those assumptions
assessing the impact of the NOPR
resulted in a significant overestimation
of the costs of the interim waiver
process on manufacturers. (Better
Climate Research and Policy Analysis,
No. 24 at pp. 1-2; CEC, No. 40 at pp.
7-9; ASE, No. 43 at pp 4-5; ASAP et al.,
No. 46 at p. 6-7; NRDC, No. 47 at p. 5;
and Goodman, No. 54 at p. 5) Some
commenters stated that DOE severely
underestimated the costs of allowing
non-compliant products onto the
marketplace through the proposed
“deemed granted” approach. The CA
IOUs argued that many of these
assumptions used to assess the impact
of the NOPR resulted in a significant
overestimation of the monetary impacts
facing manufacturers, while
understating impacts to customers,
competitors and the environment,
including the potential abuse from
allowing the introduction of
noncompliant and less efficient product
into the market for a period of time.
These and other commenters seek
additional information from DOE on the
economic and environmental costs and
benefits of the proposed rule and a full
assessment of negative impacts of the
rulemaking. (CA IOU’s, No. 37 at pp.
3-7; and AG Joint Commenters, No. 51
at p. 8).

On the other hand, NAFEM
commented that the proposal correctly
identifies many of the real costs and
impacts to companies from the current
process that unreasonably delays
decisions on interim waiver requests.
The current process prohibits
companies from bringing valuable
products to the marketplace while
waiver requests are reviewed and
interim waiver decisions are delayed.
Commenters assert that such delays are
unreasonable, given the specificity of
the regulatory requirements for grant of
an interim waiver, and supported the
changes proposed in the NOPR.
(NAFEM, No. 26 at p. 3).

As discussed in section III of the
NOPR, DOE reviewed the time lags
between the receipt of the waiver
application and issuance of an interim
waiver, and considered the anticipated
cost savings that could result from
waivers granted following the proposal’s
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deemed granted approach. DOE relied
on the 40 waiver applications submitted
between 2016 and 2018, 337 of which
included interim waiver requests, to
note that only one interim waiver
request was granted within 30 business
days of receipt of the application and
one-fifth of the requests were resolved
in under 100 days. On average, the
Department determined, interim waiver
requests received in 2016 took 162 days
to resolve, those received in 2017 took
202 days, and those received in 2018
took 208 days. DOE’s data illustrated
that there was a need for issuance of a
timely interim waiver while the full
waiver was under review because the
primary anticipated cost savings
considered resulted by reducing the
number of days by which a
manufacturers revenues were delayed.
84 FR 18414, 1841618417, 18418 (May
1, 2019). Setting mandatory timelines
within the Department’s review process
will help prevent the financial impacts
manufacturers currently experience as a
result of delays in the processing of
interim waiver requests.

In response to these concerns about
the economic analysis conducted, DOE
does not believe that the rule will allow
noncompliant products onto the market
for an indefinite period of time. To the
contrary, the regulations allow
manufacturers to test their product
according to a DOE test procedure under
an interim waiver while DOE considers
public comment and other information
in determining whether changes are
warranted to the test procedure
ultimately specified in the decision and
order on the waiver petition. At all
times, manufacturers will test and
certify according to a DOE test
procedure and will distribute in
commerce only products that are
compliant with the DOE standard.

Several commenters objected to DOE’s
proposal as unnecessary given that DOE
already has an enforcement policy that
addresses the underlying basis of the
rule, that manufacturers with innovative
products that cannot be tested under
existing DOE test procedures will be
harmed because delays in processing
interim waivers prevent them from
selling their product. These commenters
point out that the current DOE
enforcement policy addresses this issue.
(ASAP et al., No. 46 at p. 5; Lennox, No.
48 at p. 10; and Earthjustice, No. 49 at
p. 5-6) These commenters argue that
under DOE’s enforcement policy, as
long as a petition for waiver has been
filed, such products can be sold without

7 Of these, two waivers were withdrawn and one
waiver was delayed pending ongoing litigation. 84
FR 18414, 18416 (May 1, 2019).

fear of enforcement action. Accordingly,
they state that because of the
enforcement policy there is no reason
that the existing interim waiver process
should result in any delays concerning
the introduction of innovative products.
Hence, the NOPR cannot result in cost
savings based on such delays and is
therefore is unnecessary. (ASAP et al.,
No. 46 at p. 6; and A.O. Smith, No. 44
at p. 4) Some commenters noted that the
Department’s existing policy should
remain the mechanism for dealing with
the market introduction of truly
innovative and “first of its kind”
products while test procedure waiver
applications are pending. (A.O. Smith,
No. 44 at p. 4) Additionally, other
commenters argued that DOE has failed
to explain why its proposal is necessary
given this non-enforcement policy. (AG
Joint Commenters, No. 51 at p. 7) One
commenter called the proposal a
practical status quo that is consistent
with the Department’s 2010
enforcement policy.

NEMA supported the proposal
because interim waivers provide a
necessary pathway for manufactures to
introduce innovative products into the
market that would otherwise be barred
as being noncompliant. NEMA
continued that the Department’s policy,
in which DOE will not seek civil
penalties for noncompliant products
that have test procedure waiver
application under review, reflects the
realization that because waiver petitions
require dedicated resources and
significant time to evaluate that
manufactures can be unfairly excluded
from the market during delays. (No. 55
at pp. 3—4)

In response to commenters opposed to
the proposed rule because they believe
it would allow non-compliant products
on the market, DOE views the non-
enforcement policy as creating the same
extremely low risk. As a practical
matter, based on its experience, DOE
believes that the enforcement policy
alone is insufficient to address
manufacturer concerns with the ability
to sell products that they cannot test
and certify pursuant to a DOE test
procedure. Manufacturers argued that
their business is protected from the
possibility of an adverse DOE action
only if DOE has granted either an
interim waiver or final waiver under
which they can operate. As ASE pointed
out, the interim waiver process is
worthy of revision to provide
manufacturers with greater
predictability and improve transparency
so that the public can have confidence
in the energy efficiency of a given
product. Further, due to the long delays
in making a decision on an interim

waiver and publishing for comment a
petition for waiver, the current practice
of non-enforcement pending a decision
from the Department allows
manufacturers an extended period to
sell into the market without
competitors, consumers, or other
interested stakeholders being made
aware of a pending waiver decision.
(ASE, No. 43 at pp. 2-3) DOE stating a
position that it will not take
enforcement action while a waiver
request is pending also does nothing to
provide the manufacturer with a means
to test a product to show compliance. A
non-enforcement policy is of little value
if the product cannot be sold due to a
manufacturer’s inability to demonstrate
to its customer that the product is
legally compliant with the applicable
energy conservation standard. A more
efficient interim waiver process, as set
forth in this final rule, is the best means
of providing a clear, transparent path for
a manufacturer to achieve compliance
while their final waiver is under review
or while DOE completes a rulemaking
for a new or amended test procedure to
address the issues raised in the waiver.

The NOPR included a provision
providing that if DOE ultimately denies
a petition for waiver or grants the
petition with a different alternate test
procedure than specified in the interim
waiver, DOE would provide a grace
period of 180-days for the manufacturer
to use the test procedure specified in the
DOE Decision and Order to make
representations of energy efficiency. 84
FR 18414, 18416 (May 1, 2019).
Comments identified several viewpoints
on the Department’s proposed revision.
Some commenters voiced their support
for the addition of the 180 day grace
period. (AHRI, No. 42 p. 4; and Joint
Industry Commenters, No. 52 at p. 5)
Some commenters noted that the grace
period provides manufacturers certainty
and permits time to retest and recertify
equipment accordingly, and
recommended that this timeline should
be discretionary as well. (NEMA, No. 55
at pg. 6; and Nortek, No. 38 at p. 2)
Commenters also noted that without the
inclusion of a grace period
manufacturers would be less likely to
use the waiver process, which would
ultimately result in less innovative
products being introduced to the
market. (Lutron, No. 53 at p. 3).

Other commenters argued that the
NOPR'’s proposed grace period was too
long and should be reduced, from 30—
60 days or capped at 60 days.
(Anonymous 1, No. 17 at p. 1; and
Carrier, No. 36, at p. 3) Reducing the
compliance period to 60 days would
limit the time a noncompliant product
would be on the market. Some
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commenters believed that
manufacturers who are granted waivers
with a modified test procedure should
receive less than 180 days, based upon
the magnitude of changes between the
prescribed test procedure and the one
originally proposed by the
manufacturer, to comply with the order.
Alternatively, one commenter suggested
that the final rule should include a
longer grace period because product
design changes and supply chain re-
certifications needed to meet regulatory
approvals are a complicated and lengthy
process, but did not specify a specific
alternative duration. (ITIL, No. 20 at p.
1-2).

Still other commenters objected to the
180-day grace period and want it
removed from the final rule. Generally,
such commenters believe that
manufacturers who are denied a waiver
should be compelled to start testing
immediately so they cannot sell non-
compliant products for an extended
period of time. (Sachs, No. 29 at p. 2;
CA I0Us, No. 37 at p. 3; CEC, No. 40.
at pp. 4-5; and ASE, No. 43, at p. 4)
Commenters suggested that in the event
information submitted by an applicant
was grossly or intentionally inaccurate,
unrepresentative or misleading, the
grace period should be eliminated.
(Lennox, No. 48 at pp. 8-9) Others
argued that if DOE grants a waiver based
on an alternate test procedure that DOE
modified from the one proposed by the
manufacturer, the existing regulations at
10 CFR 430.27(i) already provide a
sufficient grace period, relieving a
manufacturer of the burden of re-testing
and re-rating when an alternate test
procedure is directed by DOE in the
final waiver. (CEC, No. 40 at p. 5).

As DOE explained in the NOPR, the
grace period offers manufacturers a safe
harbor in the event that a waiver is
denied or revisions to an interim waiver
are required. The Department recognizes
that manufacturers need time to comply
with a new test procedure. The 180 day
duration was proposed because that
time frame is consistent with the EPCA
provision that provides manufacturers
180 days from issuance of a new or
amended test procedure to begin using
that test procedure for representation of
energy efficiency. 84 FR 18414, 18416
(May 1, 2019); See 42 U.S.C. 6293(c)(2).
The Department understands that less
than 180 days may be needed if any
changes to the alternate test procedure
specified in an interim waiver are minor
and emphasizes that nothing in DOE’s
waiver regulations prohibits a
manufacturer from commencing use of
the new alternate test procedure in less
than 180 days. In the event that
information submitted by the applicant

was inaccurate or unrepresentative,
DOE retains the ability under its
regulations to rescind or modify a
waiver at any time. After considering all
of the many viewpoints on the 180 day
grace period provision, the Department
has decided that it is necessary to
provide manufacturers time to comply
before enforcement measures can be
initiated. Because the waiver process
concerns the issuance or amendment of
a test procedure in light of the specific
circumstances that gave rise to the need
for a waiver, the waiver process is no
different than the rulemaking process
for the issuance or amendment of a test
procedure. As a result, DOE maintains
the 180 day grace period consistent with
the time period provided in 42 U.S.C.
6293(c) and 42 U.S.C. 6314(d) in this
final rule.

Additionally, in response to the
comment indicating that the existing
regulation already includes a grace
period in 10 CFR 430.27(i) and 10 CFR
431.401(i) that makes the 2019 NOPR’s
inclusion of an grace period in the
initially proposed 10 CFR
430.27(e)(1)(iii) and 10 CFR
431.401(e)(1)(iii) duplicative, DOE has
relocated the 180-day grace period to 10
CFR 430.27(1)(1) and 10 CFR
431.401(i)(1) in this final rule.

Some commenters stated that
finalizing this proposal could indirectly
allow for backsliding of energy
conservation standards. These
commenters argued that if changes to
the test procedure would impact
measured efficiency, the efficiency
standard must then be amended so that
products minimally compliant under
the original procedure will remain
compliant under the new procedure.
(NRDC, No. 47 at p. 3—4 referencing 42
U.S.C. 323(e)) Commenters continued
by stating that if DOE amends a test
procedure and that test procedure
changes the measured efficiency such
that the efficiency standard must be
amended, DOE cannot pick a new
efficiency threshold that is lower than
the old efficiency standard. This
proposal enables DOE to indirectly do
what EPCA clearly forbids under its
anti-backsliding provision, 42 U.S.C.
6295(0)(1). (NRDC, No. 47 at p. 4)
Similarly, other commenters argued that
the proposal amounted to a “more
tailored approach” to rolling back test
procedures and efficiency standards,
which lead to the same loss of efficiency
EPCA'’s anti-backsliding provision was
intended to prevent. (AG Joint
Commenters, No. 51 at p. 9).

In response to these concerns, DOE
notes that the commenters’ concern
appears equally applicable to a grant of
interim waiver or waiver pursuant to

DOE’s waiver regulations generally,
irrespective of this final rule. DOE
maintains that the issuance of a waiver
or interim waiver pursuant to DOE’s
waiver regulations, including the
amendments in this final rule, will not
violate EPCA’s prohibition against
backsliding at 42 U.S.C. 6295(0)(1). As
explained above, a test procedure
waiver (decision and order) and interim
waiver are a test procedure prescribed
by the Department. Under 42 U.S.C.
6293 and 42 U.S.C. 6314, EPCA sets
forth the criteria and procedures that
DOE is required to follow when
prescribing or amending test
procedures. This final rule does not roll
back energy conservation standards.
This final rule provides clear direction
on how manufacturers can test their
product to determine compliance with
energy conservation standards when
they have manufactured a new and
innovative product that cannot
adequately be tested for compliance
with the existing standard using the
existing test procedure.

DOE also received comments
challenging the Department’s position
in the NOPR, at Footnote 5, stating that
granting an interim waiver application
is not a final agency action as
contemplated by the APA, which
defines an “agency action” as including
“the whole or a part of an agency rule,
order, license, sanction, relief, or the
equivalent or denial thereof, or failure to
act.” 84 FR 18414, 18416 (May 1, 2019)
referencing 5 U.S.C. 551(13).
Commenters argued that the “deemed
granted” interim waiver would
constitute final agency action and that
the Department’s position overlooks the
reality that an interim waiver
application is a separate process that is
distinct from the request for a decision
and order granting a test procedure
waiver. Commenters continued by
stating that the finality of the interim
waiver ensures that DOE cannot
withhold judicial review indefinitely
through prolonged inaction while an
interim waiver is in effect; the separate
process of issuing an interim waiver
from the test procedure makes it a final
decision. (Earthjustice, No. 49 at p.
7—8) Commenters continued that the
finality of the interim waiver ensures
that DOE cannot withhold judicial
review indefinitely through prolonged
inaction while an interim waiver is in
effect and to find otherwise would lead
to an absurd result. (AG Joint
Commenters, No. 51 at p. 9).

While DOE recognizes that courts are
responsible for determining whether
judicial review is available under the
APA for a particular agency action, DOE
reiterates that interim waivers do not
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represent the consummation of the
Department’s decision-making process.
As noted in the NOPR, the Supreme
Court has explained to be “final,” an
agency action must “mark the
consummation of the agency’s decision-
making process, and must either
determine rights or obligations or
occasion legal consequences.” Alaska
Dep’t of Envtl. Conservation v. EPA, 540
U.S. 461, 482 (2004) (quotation
omitted); see Bennett v. Spear, 520 U.S.
154, 178 (1997). While manufacturers
would be able to test and distribute their
products or equipment in commerce if
granted an interim waiver under the
proposal, continued distribution is
dependent upon DOE’s decision on the
petition for waiver. DOE regulations
contemplate further process on the
waiver request after issuance of an
interim waiver decision, including
publication of the interim waiver for
comment, further indication that DOE’s
decision-making process on the waiver
is not complete. DOE will consider any
comments received, as well as any
additional information provided by the
petitioner or developed by the
Department, in issuing a final decision
on the associated petition for waiver, or
a final rule amending the test procedure.
Either of these actions could have rights
or obligations, or consequences, that
differ from those provided temporarily
under an interim waiver. 84 FR 18414,
18416 (May 1, 2019), footnote 5.

Commenters argued that establishing
a timeframe for final waiver
determinations would encourage timely
responses and communication during
the process would ultimately provide
certainty for the market. (Acuity, No. 14
at p. 2) Commenters also objected to the
removal from the regulations in the
proposal of the one year deadline for
DOE to either grant or deny a waiver or,
to complete a test procedure to address
the issues raised by the waiver petition.
(ITL, No. 20 at p. 1; Traulsen, No. 25 at
1; NAFEM, No. 26 at pp. 3—4; and
Carrier, No. 36 at p. 2).

Lennox stated that interim waivers
must not be allowed to continue
indefinitely, but argued that if DOE fails
to act within one year of issuing an
interim waiver, the interim waiver
should continue to remain in effect until
DOE takes action. These commenters
condition this extension by clarifying
that petitioners or other stakeholders
should not be able to bring judicial
action to compel DOE to render a final
determination. (Lennox, No. 48 at p. 8)
Other commenters took a similar stance
in that they supported the notice that
interim waivers were to remain in effect
until a decision was published in the
Federal Register on the waiver petition

or, an amended test procedure was
published. (NEMA, No. 55 at p. 6).

In response, DOE understands the
commenters’ concerns about an interim
waiver persisting indefinitely and
retains the language at 10 CFR 430.27
and 10 CFR 431.401 in this final rule
that DOE will issue a decision and order
or amend the test procedure to address
the issue(s) presented in the waiver
petition within 1 year of issuance of an
interim waiver.

DOE also received comments
asserting that the Department’s NOPR
may not withstand the scrutiny of the
APA because the Department has failed
to provide satisfactory explanations for
its proposed action and is proposing to
forego independent judgment on this
matter by deferring to private parties.
The commenters suggest that if the
Department will not withdraw the
NOPR then it should consider issuing a
Supplemental Notice of Proposed
Rulemaking (SNOPR) to address the
issues raised during the comment
period. (CA IOUs, No. 37 at p. 8-9).

In response, DOE notes that the
comment period was extended on
multiple occasions to allow commenters
to provide additional feedback on the
NOPR. In both the NOPR and this final
rule, DOE has provided detailed
explanations regarding its decision-
making process. DOE has explained its
reasons for undertaking this action and
considered the comments received by
members of the public and industry
when making the decision to move
forward with this final rule. DOE has
also determined that the minor changes
DOE is making from the NOPR (e.g.,
extending the time period from 30 to 45
business days) are the logical outgrowth
of the issues raised in the proposed rule
and the comments submitted by
interested parties. As a result, DOE has
determined that an SNOPR is
unnecessary.

Some commenters argued that DOE
has unlawfully changed its
interpretation of its test procedure
waiver regulations by failing to provide
a reasoned explanation for allowing an
interim waiver to be ‘“deemed granted”
if the Department fails to provide notice
within 30-business days of receipt of the
petition. (Earthjustice, No. 49 at p. 4
referencing FCC v. Fox Television
Stations, 556 U.S. 502, 515-16 (2009);
AG Joint Commenters, No. 51 at p. 6)
Commenters look to the Department’s
2014 amendments to the test procedure
waiver regulations, noting that DOE did
not in that rulemaking allow
manufacturers to extend previously
granted waivers to additional models
with the same technology or
characteristics because DOE would be

unable to fulfill its responsibility to
ensure that an alternative test procedure
was appropriate for the new basic
models. (Earthjustice, No. 49 at p. 4
referencing 79 FR 26591, 26593 (May 9,
2014)) These commenters argued that
DOE failed to provide a reasoned
explanation for why DOE proposed to
allow manufacturers to “write their own
test procedures” through the proposed
“deemed granted” approach, thus
removing the Department’s oversight of
the test procedure process.

Other commenters argued DOE failed
to provide any justification for
dispensing of public notice as to when
an interim waiver is granted.
Commenters note that under the
proposal DOE need never make a formal
determination before an interim waiver
request is “deemed granted,” therefore
the public notice requirement may
never be triggered. These commenters
asserted that the Department must also
provide a reasoned explanation for this
disparity otherwise the rulemaking is
arbitrary and capricious. (AG Joint
Commenters, No. 51 at p. 6).

Contrary to these commenters’
assertions, this final rule does not
change the Department’s prior
interpretation of its obligations under
EPCA by offering manufacturers the
possibility of writing their own test
procedures absent DOE oversight. In the
2014 final rule, DOE responded to
commenters suggesting that DOE allow
manufacturers who had received a
waiver for a particular basic model or
group of basic models to extend that
waiver to additional basic models
without requesting a waiver extension
from DOE. DOE determined in that case
that DOE would need to make an
independent waiver determination for
those basic models. DOE is not changing
this requirement in this final rule. This
rule, as noted previously, affects DOE’s
process for a decision on an interim
waiver, not a waiver petition. The rule
specifies that if DOE does not notify a
manufacturer within 45 business days of
submitting an interim waiver, the
interim waiver is granted and the
manufacturer may test and certify its
product while DOE processes the waiver
petition. DOE also provides that DOE
will not grant an interim waiver if the
application does not include an
alternative test procedure. Applicants
will be made aware of the denial and
can submit a petition including an
alternate test procedure or work with
DOE in a public process to develop an
appropriate test procedure as DOE
processes the petition for waiver.

DOE has also not eliminated its prior
responsibility to provide public notice
of granted interim waivers. Prior to the
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issuance of this final rule, other
manufacturers, stakeholders and
interested parties were given an
opportunity to comment on the interim
waiver when DOE published the grant
or denial of interim waiver in the
Federal Register. That comment
opportunity is unchanged by this final
rule. The amended 10 CFR
430.27(e)(1)(i) and 10 CFR
431.401(e)(1)(i) provide members of the
public with two specific opportunities
to receive notice of a potential interim
waiver. First, the Department specifies
in its regulations that it will post a
petition for an interim test procedure
waiver on its website within five
business days of receipt. While DOE
currently posts waiver requests on its
website, posting is now codified in DOE
regulations as a requirement, and the
posting is required to be done
expeditiously. DOE will also provide
notice of a decision regarding an interim
waiver petition by posting the decision
to the DOE website no later than 5
business days after the end of the 45
business day review period.
Determinations regarding petitions for
interim waivers will also be submitted
for publication in the Federal Register
as soon as possible after the
determination is made. With this final
rule, DOE continues to ensure the
public remains notified and informed of
waiver requests and has the ability to
comment on them. The public also
continues to receive timely notification
of DOE’s decision on any particular
waiver request.

Commenters argued that by
categorically excluding this proposed
action from environmental review, the
Department has violated the National
Environmental Policy Act (NEPA), 42
U.S.C. 4321, et seq., for applying an
inapplicable categorical exclusion.
Commenters assert that the Department
has failed to meet the burden of proof
for this claim by failing to determine, as
required by DOE regulations, whether
extraordinary circumstances exist that
could “affect the significance of the
environmental effects of the proposal”.
Commenters continued that DOE cannot
simply conclude that the rulemaking
will have no impact on environmental
factors without providing an analysis
into such factors. (CA I0OUs, No. 37 at

. 8).
P As stated in the NOPR, this rule
amends existing regulations without
changing the environmental effect of the
regulations being amended. The
Department reasonably asserted that the
proposal was covered under the A5
Categorical Exclusion, 10 CFR part
1021, subpart D., and that neither an
environmental assessment nor an

environmental impact statement was
required. 84 FR 18414, 18420 (May 1,
2019). DOE maintains that this final rule
provides greater clarity and
transparency throughout the interim test
procedure waiver process. The
rulemaking does not extend to setting
energy conservation standards, but
relates to the test procedures
manufacturers may use to demonstrate
compliance. DOE concludes in this final
rule that the A5 categorical exclusion
still applies. For these same reasons,
because the rule only provides for
manufacturers to use, on an interim
basis, the test procedure specified in the
interim waiver if DOE fails to act within
a reasonable time period, no
extraordinary circumstances exist that
could affect the significance of the
environmental effects of the proposal.

Commenters have also asserted that
DOE should devote more resources
towards reviewing test procedure
waivers using the existing regulatory
framework. (Earthjustice, No. 49 at p. 1,
6; and ASAP et al., No. 46 at p. 7)
Commenters noted that the current
delays in the test procedure waiver
process are problems of efficiency and
could be improved through the
additional allocation of resources. (CEC,
No. 40 at p. 7).

It is the Department’s intent that by
finalizing its test procedure waiver
decision-making process in this
rulemaking that it will increase
response time and reduce
manufacturers’ burdens associated with
the interim waiver application process,
provide greater certainty and
transparency it its administrative
process, and reduce delays in
manufacturers’ availability to bring
innovative product options to
consumers. 84 FR 18414, 18415 (May 1,
2019).

Some commenters disagreed with
DOE’s use of public policy reasons as a
basis for granting interim waivers. (CEC,
No. 40 at p. 10) These commenters call
DOE’s action contrary to the intent of
EPCA because the statute establishes
clear criteria for any test procedure
authorized by the Department under 42
U.S.C. 6293(b)(3). DOE, therefore,
cannot permit a manufacturer to use an
alternative test procedure without first
finding that the alternative satisfies
these statutory criteria. (Earthjustice,
No. 49 at pp. 4-5).

In response, the Department is not
changing the longstanding regulatory
criteria for the grant of waiver that have
existed since 1980, 45 FR 64109
(September 26, 1980), and were retained
and extended to include interim waivers
in amendments to the procedures in
1986, 51 FR 42823 (November 26, 1986).

The Department’s procedures were
revised in 1995, 60 FR 15004 (March 21,
1995), and again in 2014, 79 FR 26591
(May 9, 2014). Under this final rule, for
an interim waiver and waiver
application to be granted, applicants are
required to provide an application that
includes an alternative test procedure.
The Department’s review of the
application includes a review of the
proposed alternative test procedure, and
as noted previously, DOE is well aware
of the EPCA requirements for the
issuance or amendment of a test
procedure at 42 U.S.C. 6293 and 42
U.S.C. 6314. If DOE does not otherwise
act to affirmatively grant or deny the
interim waiver within 45 business days,
the waiver is granted based on the
regulatory criterion that it is desirable
for public policy reasons to grant
immediate relief pending a
determination on the petition for
waiver. 10 CFR 430.27(e)(2) and 10 CFR
431.401(e)(2). DOE continues to believe
that it is desirable for public policy
reasons to allow manufacturers to test
and certify their products using to the
test procedure specified in the waiver
petition, pursuant to an interim waiver,
while DOE receives comment on the
petition for waiver and works with the
petitioner, and with the benefit of
public input, to determine whether any
changes to that test procedure are
warranted.

Some commenters expressed
confusion regarding what triggers the
30-day clock for granting an interim
waiver. (ASE, No. 43 at p. 4; and Acuity,
No. 14 at p. 2) Other commenters argued
that the clock for review should only
start once DOE has received all of the
necessary information. (Earthjustice, No.
49 at p. 7).

DOE notes that the 30-day deadline of
the proposed rule has been amended to
45 business days, which equates to
approximately two months. To clarify
when DOE considers a petition received
and starts the clock, DOE notes that the
45 business day clock does not begin
until an applicant submits a petition for
an interim waiver that includes the
information specified in 10 CFR
430.27(b)(2) or 10 CFR 431.401(b)(2)
under 10 CFR 430.27(e)(1)(iii) and 10
CFR 431.401(e)(1)(iii) of this final rule.
Inclusion of an alternate test procedure
is necessary to allow DOE to consider
the likelihood of success of the petition
for waiver and is required for DOE to
grant an interim waiver.

As a means of further streamlining the
interim waiver process, DOE received
comments suggesting the use of group
waiver applications from trade
associations or similar industry groups
if they produce like or similar products.
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Commenters asserted that this grouped
approach would conserve
manufacturers’ compliance resources
and save the Department resources from
having to review repetitive applications.
(Acuity, No. 14 at pp. 2-3)

Because each waiver submission is
dependent on the specifics of each
product that is the subject of any
particular waiver request, DOE does not
plan to implement such a practice
through this final rule. To conserve
resources, the Department suggests that
manufacturers look to existing test
procedure waivers for similar products
as a means of identifying relevant
alternative test procedures that can be
included in their own, individual
petitions for a waiver, see https://
www.energy.gov/eere/buildings/current-
test-procedure-waivers.

IV. Procedural Requirements

A. Review Under Executive Order 12866
and 13563

This regulatory action has been
determined to be “significant” under
Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Accordingly, this
action was subject to review under that
Executive Order by the Office of
Information and Regulatory Affairs
(OIRA) of the Office of Management and
Budget (OMB).

DOE has also reviewed this final
regulation pursuant to Executive Order
13563, issued on January 18, 2011 (76
FR 3281, Jan. 21, 2011). E.O. 13563 is
supplemental to and explicitly reaffirms
the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.
To the extent permitted by law, agencies
are required by Executive Order 13563
to: (1) Propose or adopt a regulation
only upon a reasoned determination
that its benefits justify its costs
(recognizing that some benefits and
costs are difficult to quantify); (2) tailor
regulations to impose the least burden
on society, consistent with obtaining
regulatory objectives, taking into
account, among other things, and to the
extent practicable, the costs of
cumulative regulations; (3) select, in
choosing among alternative regulatory
approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive impacts; and
equity); (4) to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct

regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information upon which choices can be
made by the public. DOE concludes that
this final rule is consistent with these
principles. The amendments to DOE’s
regulations are intended to expedite
DOE’s processing of test procedure
interim waiver applications, thereby
reducing financial and administrative
burdens for all manufacturers; as such,
the final rule satisfies the criteria in
Executive Order 13563.

B. Review Under Executive Orders
13771 and 13777

On January 30, 2017, the President
issued Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Costs.” That Order stated the
policy of the executive branch is to be
prudent and financially responsible in
the expenditure of funds, from both
public and private sources. The Order
stated that it is essential to manage the
costs associated with the governmental
imposition of private expenditures
required to comply with Federal
regulations. DOE considers this final
rule to be an E.O. 13771 deregulatory
action, resulting in expected cost
savings to manufacturers.

Additionally, on February 24, 2017,
the President issued Executive Order
13777, “Enforcing the Regulatory
Reform Agenda.” The Order required
the head of each agency designate an
agency official as its Regulatory Reform
Officer (RRO). Each RRO shall oversee
the implementation of regulatory reform
initiatives and policies to ensure that
agencies effectively carry out regulatory
reforms, consistent with applicable law.
Further, E.O. 13777 requires the
establishment of a regulatory task force
at each agency. The regulatory task force
will make recommendations to the
agency head regarding the repeal,
replacement, or modification of existing
regulations, consistent with applicable
law. At a minimum, each regulatory
reform task force shall attempt to
identify regulations that:

(i) Eliminate jobs, or inhibit job
creation;

(ii) Are outdated, unnecessary, or
ineffective;

(iii) Impose costs that exceed benefits;

(iv) Create a serious inconsistency or
otherwise interfere with regulatory
reform initiatives and policies;

(v) Are inconsistent with the
requirements of Information Quality
Act, or the guidance issued pursuant to
that Act, in particular those regulations
that rely in whole or in part on data,
information, or methods that are not

publicly available or that are
insufficiently transparent to meet the
standard for reproducibility; or

(vi) Derive from or implement
Executive Orders or other Presidential
directives that have been subsequently
rescinded or substantially modified.

As noted, this final rule is
deregulatory, and is expected to reduce
both financial and administrative
burdens on regulated parties.
Specifically, the amendments to DOE’s
regulations discussed in this final rule
should improve upon current waiver
regulations, which potentially are
inhibiting job creation; are ineffective in
creating certainty for manufacturers
with respect to business decisions; and
impose costs that exceed benefits.
Specifically, the length of time
manufacturers have previously waited
for DOE to provide notification of the
disposition of applications for interim
waiver (or final decisions on waiver
petitions), made possible by the open-
ended nature of the current regulations,
will be significantly shortened. The cost
savings and other benefits
manufacturers should realize by waiting
no more than 45 business days for an
interim waiver determination should
create cost savings, as manufacturers
have a decision whether they could
introduce their products and equipment
into commerce in a timely fashion.
These cost savings may lead to
increased job creation, and create other
potentially significant economic
benefits.

i. National Cost Savings and Forgone
Benefits

The primary anticipated cost saving is
from reducing the number of days by
which manufacturer revenues are
delayed for affected products. DOE
monetized this value for the NOPR
using the interest that a manufacturer
might have earned on product revenue
if an interim waiver were approved
within 45 business days. Between the
proposed rule and the final rule, DOE
has adjusted this time period from 30
business days to 45 business days.
There are three interim waivers in this
dataset that were granted after more
than 30 business days but in fewer than
45 business days; however, those
interim waivers did not cause any
change in manufacturer revenues.® On
average, between 2016 and 2018, DOE
concluded interim waivers after 185

8 All three interim waivers were granted for more
efficient models of external power supplies, which
could already test and certify compliance in the
absence of the grant of interim waiver. As a result,
speeding the grant of these interim waivers would
not increase manufacturer revenues in either the
NOPR analysis or final rule analysis.


https://www.energy.gov/eere/buildings/current-test-procedure-waivers
https://www.energy.gov/eere/buildings/current-test-procedure-waivers
https://www.energy.gov/eere/buildings/current-test-procedure-waivers
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days, or 118 days beyond the 45
business days specified in this final
rule. Using a threshold of 45 business
days rather than 30 business days
changes the magnitude, though not the
direction, of DOE’s anticipated cost
savings from this final rule. DOE uses
7% interest per the Office of
Management and Budget’s Circular
A—4,9 and calculates the forgone interest
that could have accrued for each
affected product during the 118 day
delay period.

DOE monetized the scope of delay
using average prices for products in
interim waiver petitions and the
proportion of affected shipments, based
on the proportion of basic models listed
in interim waiver petitions relative to
the total number of basic models within
each product category. A full list of
petitions for interim waiver can be

accessed at https://www.energy.gov/
eere/buildings/current-test-procedure-
waivers. This list indicates how many
interim waiver petitions were received
for each product category. Each petition
for interim waiver also lists the number
of affected basic models, which DOE
used to assess the proportion of
shipments affected by each petition.
Total numbers of basic models per
product category are accessible via the
DOE’s Compliance Certification
Database.10

Between 2016 and 2018, 5,322 basic
models of 12 residential and
commercial products were affected by
interim waiver delays, totaling 1.31
million in estimated annual shipments
and $1.76 billion in annual sales. The
affected products are outlined in Table
IV.B.1 below.1* While all affected
shipments are represented in Table

IV.B.1 below, DOE monetized the cost of
delay only for those basic models for
which manufacturers would be unable
to test or certify absent an interim
waiver. For one petition, the
manufacturer was unable to test or
certify half of the basic models
requested absent a waiver; the estimated
cost of delay is proportionate to those
models. DOE calculated the interest that
could have been earned on this revenue
over the 118-day average delay period
and multiplied the average cost of delay
per petition by 11, the average number
of interim waiver requests received per
year, to reach an annual cost of delay.
In undiscounted terms, DOE expects
that this proposal will result in $14
million in annual cost savings. DOE
assumes that these sales are delayed
rather than forgone.

TABLE IV.B.1—SHIPMENTS AND AVERAGE PRICES OF PRODUCTS/EQUIPMENT AFFECTED BY INTERIM WAIVER DELAYS

[2016-2018]

: Affected Average price Estimated
Product/equipment shipments (20169) 12 product sales Cost of delay

Residential:
Battery Chargers .......ccccoeeoereereneeieneeeese e 74,694 $7.92 $591,738 $13,391
Ceiling Fans ...... 48,397 110.43 5,344,688 120,951
Central Air Conditioners & Heat Pumps .. 481,200 3,086.07 1,371,615,829 31,039,854
Clothes Washers ........ccccoveeiinienenncne, 31,780 700.24 22,253,510 503,600
Dishwashers ........ 24,912 301.92 7,521,486 170,212
Refrigerators ..... 40,968 655.30 26,846,375 607,537

Commercial:
Commercial Refrigeration Equipment ..........ccccoviiiiiinnenene 22,036 3,902.71 85,998,189 1,946,151
Walk-in Coolers & Freezers—Doors ....... 190,950 585.60 111,821,271 2,503,440
Walk-in Coolers & Freezers—Systems ... 700 2,681.82 1,876,011 42,454
LIt LSS BSOS BT PO OUSRPR PP OR TR UPTPRRPPIN 36,947,591
Average Cost of Delay per Petition (29 petitions total) .........cccooiiiiiiiiiii e 1,274,055
Average Cost of Delay per Year (11 PetitiONS/YEAI) .......ooiuiiiiiiiiiiiee et 14,014,604

Note that totals may not add due to rounding.

Forgone Benefits

To the extent that this policy would
cause DOE to grant interim waiver
requests that it would not have granted
in the status quo, this proposal may
result in forgone benefits to consumers
or the environment. Based on historical
data, these effects are anticipated to be
relatively small. Of 21 concluded
interim waiver petitions, DOE granted
18 in full and granted the remaining 3

9“The 7 percent rate is an estimate of the average
before-tax rate of return to private capital in the
U.S. economy. It is a broad measure that reflects the
returns to real estate and small business capital as
well as corporate capital.” https://
www.whitehouse.gov/sites/whitehouse.gov/files/
omb/circulars/A4/a-4.pdf.

with modifications. Of the modified
interim waivers, one was granted in
part, one was granted with minor
modifications, and one was granted
with a different alternative test measure
than proposed. DOE estimated the
forgone environmental benefits and
energy savings of granting the petitions
as received, rather than as modified by
the Department.

All forgone benefits and savings are
annual, rather than one-time, and are

10 https://www.regulations.doe.gov/certification-

data/#q=Product_Group_s%3A*.

11 Walk-in Coolers and Freezers (WICF) are
counted as a single affected product. However,
Table IV.B.1. breaks out which petitions concerned
which WICF components, as their annual
shipments and prices vary accordingly.

projected in the table below using a
perpetual time horizon and discounted
to 2016. DOE expects these changes to
result in $359 million or $163 million
in total cost savings, discounted at 3%
and 7%, respectively. In annualized
terms, DOE expects $10.8 million in net
cost savings, discounted at 3%, or $11.4
million in net cost savings discounted at
7%.

12 Average price is generally the base case average
MSP of equipment from the life-cycle cost year in
the most recently published technical support
document. This represents a shipment-weighted
average across efficiency distribution and across all
product classes.


https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A4/a-4.pdf
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A4/a-4.pdf
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A4/a-4.pdf
https://www.regulations.doe.gov/certification-data/#q=Product_Group_s%3A*
https://www.regulations.doe.gov/certification-data/#q=Product_Group_s%3A*
https://www.energy.gov/eere/buildings/current-test-procedure-waivers
https://www.energy.gov/eere/buildings/current-test-procedure-waivers
https://www.energy.gov/eere/buildings/current-test-procedure-waivers
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TABLE IV.B.2—COST IMPACT OF PROPOSED INTERIM WAIVER RULE

[2016%]

Costs or (Cslg\sntﬁ %r)

(savings) millons
Annual Cost Savings of REdUCEA DEIAY .........ccviiiriiiieiiniee et ($14,014,604) ($14.01)
Annual Forgone Energy Savings ............c....... 164,000 0.16
Annualized Carbon Emissions (SCC), 3% t 1,764,000 1.76
Annualized Carbon EMISSIONS (SCC), 7% T oceeeiiiieeiiieeeiieeestie e stee st see e st e ssre e seae e e snneeeensseeeesaeeennes 827,000 0.83
Net Present Value @t 3% ......c.cooiiiiiiiiii e e e (358,927,345) (358.93)
Net Present Value at 7% .......ccccceeuvenne (163,068,216) (163.07)
Annualized Costs or (Savings) at 3% (10,767,820) (10.77)
Annualized Costs or (Savings) at 7% (11,414,775) (11.41)

1 Undiscounted annual SCC values are not available for comparison.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires that a
Federal agency prepare a final
regulatory flexibility analysis (FRFA) for
any final rule for which a general notice
of proposed rulemaking is required,
unless the agency certifies that the rule,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities (5
U.S.C. 605(b)).

This final rule would impose a
requirement on the Department that it
must make a decision on interim waiver
applications within 45 business days
after receipt of a petition. An interim
waiver would remain in effect until a
waiver decision is published or until
DOE publishes a new or amended test
procedure that addresses the issues
presented in the waiver, whichever is
earlier.

The final rule does not impose any
new requirements on any
manufacturers, including small
businesses. DOE’s economic analysis,
presented in section IV.B. of this final
rule, analyzed interim waiver requests
submitted by 21 different
manufacturers. Assuming that all of
these manufacturers were small entities,
because the final rule does not impose
any new requirements on any small
entity, the economic impact on small
entities will be zero. Therefore, there
will be no significant economic impact
to affected small entities. The final rule
provides greater certainty to
manufacturers applying for interim
waivers that their petitions would be
considered and adjudicated promptly,
allowing them, upon DOE grant of an
interim waiver, to distribute their
products or equipment in commerce
while the Department considered its
final decision on the petition for waiver.
This may be especially true of any small
manufacturers who may only sell one or
two specialty products and rely on this

as their sole stream of revenue. This
rulemaking would allow such
manufacturers to continue selling their
product while the Department considers
a final decision on the petition for
waiver. The potential benefits of the
rule to manufacturers, including small
manufacturers, are as discussed in
Section IV. B. of this final rule. No
additional requirements with respect to
the waiver application process would be
imposed. DOE did not receive
comments on this certification, and no
commenters provided information that
the rule would impose any economic
impacts on small entities.

For these reasons, DOE certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities, and therefore,
no regulatory flexibility analysis has
been prepared. DOE’s certification and
supporting statement of factual basis has
been provided to the Chief Counsel of
Advocacy of the SBA pursuant to 5
U.S.C. 605(b).

D. Review Under the Paperwork
Reduction Act

Manufacturers of covered products
and equipment must certify to DOE that
their products or equipment comply
with any applicable energy conservation
standards. In certifying compliance,
manufacturers must test their products
and equipment according to the DOE
test procedures, including any
amendments adopted for those test
procedures. DOE has established
regulations for the certification and
recordkeeping requirements for all
covered consumer products and
commercial equipment. 76 FR 12422
(Mar. 7, 2011); 80 FR 5099 (Jan. 30,
2015). The collection-of-information
requirement for the certification and
recordkeeping is subject to review and
approval by OMB under the Paperwork
Reduction Act (PRA). This requirement
has been approved under OMB control
number 1910-1400. Public reporting

burden for the certification is estimated
to average 35 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

E. Review Under the National
Environmental Policy Act

Pursuant to the National
Environmental Policy Act (NEPA) of
1969, DOE has analyzed this proposed
action in accordance with NEPA and
DOE’s NEPA implementing regulations
(10 CFR part 1021). DOE has determined
that this rule qualifies for categorical
exclusion under 10 CFR part 1021,
subpart D, Appendix A5 because it is an
interruptive rulemaking that does not
change the environmental effect of the
rule and meets the requires for
application of a categorical exclusion.
See 10 CFR 1021.410. Therefore, DOE
has determined that the promulgation of
this rule is not a major Federal action
significantly affecting the quality of the
human environment within the meaning
of NEPA, and does not require an
environmental assessment or an
environmental impact statement.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform” (61 FR 4729, February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
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affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b)(2) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any, to be given to
the regulation; (2) clearly specifies any
effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct while
promoting simplification and burden
reduction; (4) specifies the retroactive
effect, if any, to be given to the
regulation; (5) defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of the
standards. DOE has completed the
required review and determined that, to
the extent permitted by law, this final
rule meets the relevant standards of
Executive Order 12988.

G. Review Under Executive Order 13132

Executive Order 13132, “Federalism”
(64 FR 43255, Aug. 10, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
final rule and has determined that it
would not preempt State law and would
not have a substantial direct effect on
the States, the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

H. Review Under Executive Order 13175

Under Executive Order 13175 (65 FR
67249, November 6, 2000) on
“Consultation and Coordination with
Indian Tribal Governments,” DOE may
not issue a discretionary rule that has
“tribal” implications and imposes
substantial direct compliance costs on
Indian tribal governments. DOE has
determined that the final rule would not
have such effects and concluded that
Executive Order 13175 does not apply
to this final rule.

I. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 104-4, sec.
201 (codified at 2 U.S.C. 1531). For
regulatory actions likely to result in a
rule that may cause the expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy. (2 U.S.C. 1532(a), (b)) The
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
“significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect them. On
March 18, 1997, DOE published a
statement of policy on its process for
intergovernmental consultation under
UMRA. 62 FR 12820. (This policy is
also available at http://energy.gov/gc/
office-general-counsel.) DOE examined
this final rule according to UMRA and
its statement of policy and has
tentatively determined that the rule
contains neither an intergovernmental
mandate, nor a mandate that may result
in the expenditure by State, local, and
Tribal government, in the aggregate, or
by the private sector, of $100 million or
more in any year. Accordingly, no
further assessment or analysis is
required under UMRA.

J. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to OIRA a Statement
of Energy Effects for any proposed
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that: (1)(i) Is a significant
regulatory action under Executive Order
12866, or any successor order, and (ii)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (2) is designated by the
Administrator of OIRA as a significant

energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. This regulatory
action would not have a significant
adverse effect on the supply,
distribution, or use of energy, and it has
not been designated by the
Administrator of OIRA as a significant
energy action; it therefore is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects.

K. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well-being. This rule will not have any
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

L. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
Federal agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB.

OMB’s guidelines were published at
67 FR 8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
this rule under the OMB and DOE
guidelines and has concluded that it is
consistent with applicable policies in
those guidelines.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule before its effective date. The
report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.


http://energy.gov/gc/office-general-counsel
http://energy.gov/gc/office-general-counsel
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List of Subjects
10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Incorporation by reference,
Intergovernmental relations, Small
businesses.

10 CFR Part 431

Administrative practice and
procedure, Confidential business
information, Test procedures,
Incorporation by reference, Reporting
and recordkeeping requirements.
Signing Authority

This document of the Department of
Energy was signed on November 6,
2020, by Daniel R. Simmons, Assistant
Secretary for Energy Efficiency and
Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DG, on November
24, 2020.

Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.

For the reasons set forth in the
preamble, the Department of Energy is
amending parts 430 and 431 of chapter
11, subchapter D, of title 10 of the Code
of Federal Regulations, as set forth
below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.
m 2. Section 430.27 is amended by
revising paragraphs (e)(1), (h), and (i)(1)
to read as follows:

§430.27 Petitions for waiver and interim
waiver.
* * * * *

(e) Provisions specific to interim
waiver—(1) Disposition of petition. (i)
Within 5 business days of receipt of a

petition for an interim waiver, DOE will
post that petition for an interim waiver
on its website.

(ii) In those cases where DOE receives
a petition for an interim waiver in
conjunction with a petition for waiver,
DOE will review the petition for interim
waiver within 45 business days of
receipt of the petition. Where the
manufacturer does not specify any
alternate test procedure, or otherwise
fails to satisfy the other required criteria
specified under paragraph (b)(2) of this
section, DOE will deny the petition for
interim waiver. In such case, DOE will
notify the applicant of the denial within
the 45-day review period and process
the request for waiver in accordance
with this section. If DOE does not notify
the applicant of the disposition of the
petition for interim waiver, in writing,
within 45 business days of receipt of the
petition, the interim waiver is granted
utilizing the alternate test procedure
requested in the petition. Notice of
DOE’s determination on the petition for
interim waiver will be posted on the
Department’s website not later than 5
business days after the end of the review
period. Such determination will also be
submitted for publication in the Federal
Register.

(iii) A petition submitted under this
paragraph (whether for an interim
waiver or waiver) is considered
“received” on the date it is received by
the Department through the
Department’s established email box for
receipt of waiver petitions or, if
delivered by mail, on the date the
waiver petition is stamped as received
by the Department.

* * * * *

(h) Duration. (1) Interim waivers
remain in effect until the earlier of the
following;:

(i) DOE publishes a decision and
order on a petition for waiver in the
Federal Register pursuant to paragraph
(f) of this section; or

(ii) DOE publishes in the Federal
Register a new or amended test
procedure that addresses the issue(s)
presented in the waiver.

(2) Within one year of a determination
to grant an interim waiver, DOE will
complete either paragraph (h)(1)(i) or (ii)
of this section as specified in this
section.

(3) When DOE amends the test
procedure to address the issues
presented in a waiver, the waiver will
automatically terminate on the date on
which use of that test procedure is
required to demonstrate compliance.

(i) Compliance certification. (1) If the
alternate test procedure specified in the
interim waiver differs from the alternate

test procedure specified by DOE in a
subsequent decision and order granting
the petition for waiver, a manufacturer
who has already certified basic models
using the procedure permitted in DOE’s
grant of an interim test procedure
waiver is not required to re-test and re-
rate those basic models so long as: The
manufacturer used that alternative
procedure to certify the compliance of
the basic model after DOE granted the
company’s interim waiver request;
changes have not been made to those
basic models that would cause them to
use more energy or otherwise be less
energy efficient; and the manufacturer
does not modify the certified rating.
However, if DOE ultimately denies the
petition of waiver or the alternate test
procedure specified in the interim
waiver differs from the alternate test
procedure specified by DOE in a
subsequent decision and order granting
the petition for waiver, DOE will
provide a period of 180 days before the
manufacturer is required to use the DOE
test procedure or the alternate test
procedure specified in the decision and
order to make representations of energy
efficiency.

* * * * *

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 3. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317; 28 U.S.C.
2461 note.
m 4. Section 431.401 is amended by
revising paragraphs (e)(1), (h), and (i)(1)
to read as follows:

§431.401 Petitions for waiver and interim
waiver.
* * * * *

(e) Provisions specific to interim
waivers—(1) Disposition of petition. (i)
Within 5 business days of receipt of a
petition for an interim waiver, DOE will
post that petition for an interim waiver
on its website.

(ii) In those cases where DOE receives
a petition for an interim waiver in
conjunction with a petition for waiver,
DOE will review the petition for interim
waiver within 45 business days of
receipt of the petition. Where the
manufacturer does not specify any
alternate test procedure, or otherwise
fails to satisfy any of the other required
criteria specified under paragraph (b)(2)
of this section, DOE will deny the
petition for interim waiver. In such case,
DOE will notify the applicant of the
denial within the 45-day review period
and process the request for waiver in
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accordance with this section. If DOE
does not notify the applicant of the
disposition of the petition for interim
waiver, in writing, within 45 business
days of receipt of the petition, the
interim waiver is granted utilizing the
alternate test procedure requested in the
petition. Notice of DOE’s determination
on the petition for interim waiver will
be posted on the Department’s website
not later than 5 business days after the
end of the review period. Such
determination will also be submitted for
publication in the Federal Register.

(iii) A petition submitted under this
paragraph (whether for an interim
waiver or waiver) is considered
“received” on the date it is received by
the Department through the
Department’s established email box for
receipt of waiver petitions or, if
delivered by mail, on the date the
waiver petition is stamped as received
by the Department.

* * * * *

(h) Duration. (1) Interim waivers
remain in effect until the earlier of the
following:

(i) DOE publishes a decision and
order on a petition for waiver pursuant
to paragraph (f) of this section in the
Federal Register; or

(ii) DOE publishes in the Federal
Register a new or amended test
procedure that addresses the issues
presented in the waiver.

(2) Within one year of a determination
to grant an interim waiver, DOE will
complete either paragraph (h)(1)(i) or (ii)
of this section as specified in this
section.

(3) When DOE amends the test
procedure to address the issues
presented in a waiver, the waiver will
automatically terminate on the date on
which use of that test procedure is
required to demonstrate compliance.

(i) Compliance certification. (1) If the
alternate test procedure specified in the
interim waiver differs from the alternate
test procedure specified by DOE in a
subsequent decision and order granting
the petition for waiver, a manufacturer
who has already certified basic models
using the procedure permitted in DOE’s
grant of an interim test procedure
waiver is not required to re-test and re-
rate those basic models so long as: The
manufacturer used that alternative
procedure to certify the compliance of
the basic model after DOE granted the
company’s interim waiver request;
changes have not been made to those
basic models that would cause them to
use more energy or otherwise be less
energy efficient; and the manufacturer
does not modify the certified rating.
However, if DOE ultimately denies the

petition for waiver, or if the alternate
test procedure specified in the interim
waiver differs from the alternate test
procedure specified by DOE in a
subsequent decision and order, DOE
will provide a period of 180 days before
the manufacturer is required to use the
DOE test procedure or the alternate test
procedure specified in the decision and
order to make representations of energy
efficiency.

* * * * *

[FR Doc. 2020-26321 Filed 12—10-20; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM
12 CFR Part 204

[Regulation D; Docket No. R—1733]
RIN 7100-AG 03

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending
Regulation D, Reserve Requirements of
Depository Institutions, to reflect the
annual indexing of the reserve
requirement exemption amount and the
low reserve tranche for 2021. The
annual indexation of these amounts is
required notwithstanding the Board’s
action in March 2020 setting all reserve
requirement ratios to zero. The
Regulation D amendments set the
reserve requirement exemption amount
for 2021 at $21.1 million of reservable
liabilities (up from 16.9 million in
2020). The Regulation D amendments
also set the amount of net transaction
accounts at each depository institution
(over the reserve requirement exemption
amount) that could be subject to a
reserve requirement ratio of not more
than 3 percent (and which may be zero)
in 2021 at $182.9 million (up from
$127.5 million in 2020). This amount is
known as the low reserve tranche. The
adjustments to both of these amounts
are derived using statutory formulas
specified in the Federal Reserve Act (the
“Act”). The annual indexation of the
reserve requirement exemption amount
and low reserve tranche, though
required by statute, will not affect
depository institutions’ reserve
requirements, which will remain zero.
The Board is also announcing changes
in two other amounts, the nonexempt
deposit cutoff level and the reduced
reporting limit, that are used to
determine the frequency at which

depository institutions must submit
deposit reports.
DATES: Effective date: January 11, 2021.
Compliance dates: The new low
reserve tranche and reserve requirement
exemption amount will apply to the
fourteen-day reserve maintenance
period that begins January 14, 2021. For
depository institutions that report
deposit data weekly, this maintenance
period corresponds to the fourteen-day
computation period that begins
December 15, 2020. For depository
institutions that report deposit data
quarterly, this maintenance period
corresponds to the seven-day
computation period that begins
December 15, 2020. The new values of
the nonexempt deposit cutoff level, the
reserve requirement exemption amount,
and the reduced reporting limit will be
used to determine the frequency at
which a depository institution submits
deposit reports effective in either June
or September 2021.
FOR FURTHER INFORMATION CONTACT:
Sophia H. Allison, Senior Special
Counsel (202-452-3565), or Justyna
Bolter, Senior Attorney (202/452-2686),
Legal Division, or Kristen Payne, Senior
Financial Institution and Policy Analyst
(202—452-2872), or Francis A. Martinez,
Lead Financial Institution and Policy
Analyst (202-245-4217), Division of
Monetary Affairs; for users of
Telecommunications Device for the Deaf
(TDD) only, contact (202—263—4869);
Board of Governors of the Federal
Reserve System, 20th and C Streets NW,
Washington, DC 20551.
SUPPLEMENTARY INFORMATION: Section
19(b)(2) of the Act (12 U.S.C. 461(b)(2))
requires each depository institution to
maintain reserves against its transaction
accounts and nonpersonal time
deposits, as prescribed by Board
regulations, for the purpose of
implementing monetary policy. Section
11(a)(2) of the Act (12 U.S.C. 248(a)(2))
authorizes the Board to require reports
of liabilities and assets from depository
institutions to enable the Board to
conduct monetary policy. The Board’s
actions with respect to each of these
provisions are discussed in turn below.

I. Reserve Requirements

Section 19(b) of the Act authorizes
different ranges of reserve requirement
ratios depending on the amount of
transaction account balances at a
depository institution. Section
19(b)(11)(A) of the Act (12 U.S.C.
461(b)(11)(A)) provides that a zero
percent reserve requirement ratio shall
apply at each depository institution to
total reservable liabilities that do not
exceed a certain amount, known as the
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reserve requirement exemption amount.
Section 19(b)(11)(B) provides that,
before December 31 of each year, the
Board shall issue a regulation adjusting
the reserve requirement exemption
amount for the next calendar year if
total reservable liabilities held at all
depository institutions increase from
one year to the next. No adjustment is
made to the reserve requirement
exemption amount if total reservable
liabilities held at all depository
institutions should decrease during the
applicable time period. The Act requires
the percentage increase in the reserve
requirement exemption amount to be 80
percent of the increase in total
reservable liabilities of all depository
institutions over the one-year period
that ends on the June 30 prior to the
adjustment.

Total reservable liabilities of all
depository institutions increased by
31.0 percent, from $8,321 billion to
$10,902 billion, between June 30, 2019,
and June 30, 2020. Accordingly, the
Board is amending Regulation D (12
CFR part 204) to set the reserve
requirement exemption amount for 2021
at $21.1 million, an increase of $4.2
million from its level in 2020.1

Pursuant to Section 19(b)(2) of the Act
(12 U.S.C. 461(b)(2)), transaction
account balances maintained at each
depository institution over the reserve
requirement exemption amount and up
to a certain amount, known as the low
reserve tranche, may be subject to a
reserve requirement ratio of not more
than 3 percent (and which may be zero).
Transaction account balances over the
low reserve tranche may be subject to a
reserve requirement ratio of not more
than 14 percent (and which may be
zero). Section 19(b)(2) also provides
that, before December 31 of each year,
the Board shall issue a regulation
adjusting the low reserve tranche for the
next calendar year. The Act requires the
adjustment in the low reserve tranche to
be 80 percent of the percentage increase
or decrease in total transaction accounts
of all depository institutions over the
one-year period that ends on the June 30
prior to the adjustment.

Net transaction accounts of all
depository institutions increased 54.3
percent, from $2,505 billion to $3,866
billion, between June 30, 2019, and June
30, 2020. Accordingly, the Board is
amending Regulation D to set the low
reserve tranche for net transaction
accounts for 2021 at $182.9 million, an
increase of $55.4 million from 2020.

1 Consistent with Board practice, the low reserve
tranche and reserve requirement exemption
amounts have been rounded to the nearest $0.1
million.

The new low reserve tranche and
reserve requirement exemption amount
will be effective for all depository
institutions for the fourteen-day reserve
maintenance period beginning January
14, 2021. For depository institutions
that report deposit data weekly, this
maintenance period corresponds to the
fourteen-day computation period that
begins December 15, 2020. For
depository institutions that report
deposit data quarterly, this maintenance
period corresponds to the seven-day
computation period that begins
December 15, 2020.

Effective March 26, 2020, the Board
reduced reserve requirement ratios on
all net transaction accounts to zero
percent, eliminating reserve
requirements for all depository
institutions. The annual indexation of
the reserve requirement exemption
amount and the low reserve tranche for
2021 is required by statute but will not
affect depository institutions’ reserve
requirements, which will remain zero.

II. Deposit Reports

Section 11(b)(2) of the Act authorizes
the Board to require depository
institutions to file reports of their
liabilities and assets as the Board may
determine to be necessary or desirable
to enable it to discharge its
responsibility to monitor and control
the monetary and credit aggregates. The
Board screens depository institutions
each year and assigns them to one of
four deposit reporting panels (weekly
reporters, quarterly reporters, annual
reporters, or nonreporters). The panel
assignment for annual reporters is
effective in June of the screening year;
the panel assignment for weekly and
quarterly reporters is effective in
September of the screening year.

In order to ease reporting burden, the
Board permits smaller depository
institutions to submit deposit reports
less frequently than larger depository
institutions. The Board permits
depository institutions with net
transaction accounts above the reserve
requirement exemption amount but total
transaction accounts, savings deposits,
and small time deposits below a
specified level (the “nonexempt deposit
cutoff”’) to report deposit data quarterly.
Depository institutions with net
transaction accounts above the reserve
requirement exemption amount and
with total transaction accounts, savings
deposits, and small time deposits
greater than or equal to the nonexempt
deposit cutoff are required to report
deposit data weekly. The Board requires
certain large depository institutions to
report weekly regardless of the level of
their net transaction accounts if the

depository institution’s total transaction
accounts, savings deposits, and small
time deposits exceeds or is equal to a
specified level (the “reduced reporting
limit”’). The nonexempt deposit cutoff
level and the reduced reporting limit are
adjusted annually, by an amount equal
to 80 percent of the increase, if any, in
total transaction accounts, savings
deposits, and small time deposits of all
depository institutions over the one-year
period that ends on the June 30 prior to
the adjustment.

From June 30, 2019, to June 30, 2020,
total transaction accounts, savings
deposits, and small time deposits at all
depository institutions increased 24.0
percent, from $13,053 billion to $16,191
billion. Accordingly, the Board is
increasing the nonexempt deposit cutoff
level by $203.5 million to $1.262 billion
for 2021 (up from $1.058 billion in
2020). The Board is also increasing the
reduced reporting limit by $424.6
million to $2.633 billion for 2021 (up
from $2.208 billion in 2020).2

Beginning in 2021, the boundaries of
the four deposit reporting panels will be
defined as follows. Those depository
institutions with net transaction
accounts over $21.1 million (the reserve
requirement exemption amount) or with
total transaction accounts, savings
deposits, and small time deposits
greater than or equal to $2.633 billion
(the reduced reporting limit) are subject
to detailed reporting, and must file a
Report of Transaction Accounts, Other
Deposits and Vault Cash (FR 2900
report) either weekly or quarterly. Of
this group, those with total transaction
accounts, savings deposits, and small
time deposits greater than or equal to
$1.262 billion (the nonexempt deposit
cutoff level) are required to file the FR
2900 report each week, while those with
total transaction accounts, savings
deposits, and small time deposits less
than $1.262 billion are required to file
the FR 2900 report each quarter. Those
depository institutions with net
transaction accounts less than or equal
to $21.1 million (the reserve
requirement exemption amount) and
with total transaction accounts, savings
deposits, and small time deposits less
than $2.633 billion (the reduced
reporting limit) are eligible for reduced
reporting, and must either file a deposit
report annually or not at all. Of this
group, those with total deposits greater
than $21.1 million (but with total
transaction accounts, savings deposits,
and small time deposits less than $2.633
billion) are required to file the Annual

2 Consistent with Board practice, the nonexempt
deposit cutoff level and the reduced reporting limit
have been rounded to the nearest $1 million.
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Report of Deposits and Reservable
Liabilities (FR 2910a) report annually,
while those with total deposits less than
or equal to $21.1 million are not
required to file a deposit report. A
depository institution that adjusts
reported values on its FR 2910a report
in order to qualify for reduced reporting
will be shifted to an FR 2900 reporting
panel.

III. Regulatory Analysis

Administrative Procedure Act

The provisions of 5 U.S.C. 553(b)
relating to notice of proposed
rulemaking have not been followed in
connection with the adoption of these
amendments. The amendments involve
expected, ministerial adjustments
prescribed by statute and by the Board’s
policy concerning reporting practices.
The adjustments in the reserve
requirement exemption amount, the low
reserve tranche, the nonexempt deposit
cutoff level, and the reduced reporting
limit serve to reduce regulatory burdens
on depository institutions. Accordingly,
the Board finds good cause for
determining, and so determines, that

notice in accordance with 5 U.S.C.
553(b) is unnecessary.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
does not apply to a rulemaking where a
general notice of proposed rulemaking
is not required.? As noted previously,
the Board has determined that it is
unnecessary to publish a general notice
of proposed rulemaking for this final
rule. Accordingly, the RFA’s
requirements relating to an initial and
final regulatory flexibility analysis do

not apply.
Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995,4 the Board
reviewed this final rule. No collections
of information pursuant to the
Paperwork Reduction Act are contained
in the final rule.

List of Subjects in 12 CFR Part 204
Banks, banking, Reporting and

recordkeeping requirements.

TABLE 1 TO PARAGRAPH (f)

Authority and Issuance

For the reasons set forth in the
preamble, the Board is amending 12
CFR part 204 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

m 1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 461,
601, 611, and 3105.
m 2. Section 204.4 is amended by
revising paragraph (f) to read as follows:

§204.4 Computation of required reserves.
* * * * *

(f) For all depository institutions,
Edge and Agreement corporations, and
United States branches and agencies of
foreign banks, required reserves are
computed by applying the reserve
requirement ratios in table 1 to this
paragraph (f) to net transaction
accounts, nonpersonal time deposits,
and Eurocurrency liabilities of the
institution during the computation
period.

Reservable
liability

Reserve requirement

Net Transaction Accounts:.

$0 to reserve requirement exemption amount ($21.1 million)
Over reserve requirement exemption amount ($21.1 million) and up to low reserve tranche ($182.9 million)
Over low reserve tranche ($182.9 MIIlION) .....ciiiiieiriiiiee ettt s saesae e e eenean

Nonpersonal time deposits
Eurocurrency liabilities

0 percent of amount.

0 percent of amount.

$0 plus 0 percent of amount over
$182.9 million.

0 percent.

0 percent.

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Monetary Affairs
under delegated authority.

Ann Misback,

Secretary of the Board.

[FR Doc. 2020-27083 Filed 12—-10-20; 8:45 am]
BILLING CODE 6210-01-P

35 U.S.C. 603 and 604.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 1, 61, 101, 107

[Docket No. FAA—-2020-1067; Amdt. Nos. 1—
73, 61-148, 101-10, 107-6]

RIN 2120-AL43

Removal of the Special Rule for Model
Aircraft

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This action removes
regulations codifying the Special Rule
for Model Aircraft because of a change
in applicable law. This action also
makes conforming updates to FAA
regulations.

444 U.S.C. 3506; 5 CFR part 1320.

DATES: This rule is effective on
December 11, 2020.

FOR FURTHER INFORMATION CONTACT:
Jonathan W. Cross, Regulations
Division, Office of the Chief Counsel,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone 202-267-7173;
email: jonathan.cross@faa.gov.
SUPPLEMENTARY INFORMATION: The FAA
Modernization and Reform Act of 2012,
Public Law 112-95 (February 14, 2012)
(FMRA) included a number of
provisions related to unmanned aircraft
systems (UAS) operating in the National
Airspace System (NAS). Section 336 of
the Act, titled “Special Rule for Model
Aircraft,” defined “model aircraft” and
specifically prohibited FAA from
promulgating a rule or regulation
regarding model aircraft that were
operated under certain circumstances.
That prohibition notwithstanding,
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section 336 preserved the right of FAA
to pursue enforcement action against
operators of model aircraft that
endanger the NAS. On June 28, 2016,
FAA issued a final rule to allow the
operation of small unmanned aircraft
systems (UAS) in the National Airspace
System (NAS), Operation and
Certification of Small Unmanned
Aircraft Systems, 81 FR 42064. That rule
also included a new subpart E to 14 CFR
part 101, implementing section 336.

On October 5, 2018, the President
signed into law the FAA
Reauthorization Act of 2018 (Pub. L.
115-254) (FAARA 2018). Section 349 of
that act repealed the “Special Rule for
Model Aircraft” in section 336 of
FMRA, and replaced it with the
“Exception for limited recreational
operations of unmanned aircraft,”
creating a new framework for allowing
certain small unmanned aircraft
operations. As a result, 14 CFR part 101,
subpart E, no longer reflects current
statutory law.

This final rule removes 14 CFR part
101, subpart E, to remove the
inconsistency between FAA’s
regulations and current statutory law. It
also makes conforming amendments to
remove references to part 101, subpart
E, in both 14 CFR 61.8 (Inapplicability
of unmanned aircraft operations) and 14
CFR 107.1(b)(2) (Applicability of part
107). Lastly, the final rule removes the
obsolete definition of ““model aircraft”
from 14 CFR part 1.

Good Cause for Immediate Adoption

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C.) authorizes agencies to dispense
with notice and comment procedures
for rules when the agency for “good
cause” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”” Under this
section, an agency, upon finding good
cause, may issue a final rule without
seeking comment prior to the
rulemaking. Section 553(d) also
authorizes agencies to forgo the delay in
the effective date of the final rule for
good cause found and published with
the rule.

In this instance, FAA finds good
cause to forgo notice and comment.
Section 349 of FAARA 2018 repealed
the statutory basis for Subpart E of part
101, putting the regulation into conflict
with statutory law. Furthermore, FAA
has no discretion to keep subpart E,
irrespective of notice and comment. For
these reasons, and the potential for
public confusion resulting from
regulations that are inconsistent with
existing statutory law, notice and

comment is unnecessary and contrary to
the public interest.

In addition, FAA finds good cause to
make the rule effective upon
publication. FAARA 2018 superseded
subpart E when the President signed the
Act into law on October 5, 2018,
repealing FMRA section 336. Subpart E
has been ineffective since that date,
eliminating any justification to delay the
effective date of this final rule.

Authority for This Rulemaking

FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, Section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the Agency’s authority.

This rulemaking is promulgated
pursuant to 49 U.S.C. 44809, which
repealed section 336 of Public Law 112—
95.

ITI. Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96-39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this statute
requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes FAA’s analysis of the
impacts of this rule.

In conducting these analyses, FAA
has determined that this rule is not a
significant regulatory action, as defined
in section 3(f) of Executive Order 12866.
As notice and comment under 5 U.S.C.
553 are not required for this final rule,
the regulatory flexibility analyses
described in 5 U.S.C. 603 and 604

regarding impacts on small entities are
not required. This rule will not create
unnecessary obstacles to the foreign
commerce of the United States. This
rule will not impose an unfunded
mandate on State, local, or tribal
governments, or on the private sector,
by exceeding the threshold identified
previously.

A. Regulatory Evaluation

As previously discussed, Section 349
of Public Law 115-254 repealed section
336 of Public Law 112-95 and thus
subpart E of part 101 titled, Special Rule
for Model Aircraft is no longer
consistent with statutory law. As a
result, this rule removes subpart E of
part 101 and revises certain other
provisions in 14 CFR to conform them
to the removal of subpart E. This action
will eliminate a conflict between FAA
regulations and applicable statutory
authority and reduce confusion for
regulated entities. This rule does not
convey additional regulations and does
not result in additional regulatory costs.

Furthermore, in the 2016 final rule
that added regulations to allow the
operation of small UAS in the National
Airspace System, 81 FR 42064, FAA
found subpart E of part 101 would not
result in any costs or benefits since it
would simply codify FAA’s
enforcement authority. Therefore, the
removal of subpart E of part 101 will not
result in a revision of the previous
regulatory analysis of its implementing
rule.

B. Regulatory Flexibility Determination

Section 603 of the Regulatory
Flexibility Act (RFA) requires an agency
to prepare an initial regulatory
flexibility analysis describing impacts
on small entities whenever an agency is
required by 5 U.S.C. 553 to publish a
general notice of proposed rulemaking
for any proposed rule. Similarly, section
604 of the RFA requires an agency to
prepare a final regulatory flexibility
analysis when an agency issues a final
rule under 5 U.S.C. 553 after being
required to publish a general notice of
proposed rulemaking. RFA analysis
requirements are limited to rulemakings
for which the agency “is required by
section 553 or any other law, to publish
a general notice of proposed rulemaking
for any proposed rule.” 5 U.S.C. 603(a).
FAA has found good cause for
implementing an immediate effective
date in this case. As prior notice and
comment under 5 U.S.C. 553 are not
required to be provided in this situation,
the analyses in 5 U.S.C. 603 and 604
likewise are similarly not required.
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C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. FAA has assessed the
potential effect of this final rule and
determined that it relates to domestic
operation of certain unmanned aircraft
systems and is not considered an
unnecessary obstacle to trade.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” FAA currently uses
an inflation-adjusted value of $155
million in lieu of $100 million. This
rule does not contain such a mandate;
therefore, the requirements of Title II of
the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that FAA
consider the impact of paperwork and
other information collection burdens
imposed on the public. According to the
1995 amendments to the Paperwork
Reduction Act (5 CFR 1320.8(b)(2)(vi)),
an agency may not collect or sponsor
the collection of information, nor may it
impose an information collection
requirement unless it displays a
currently valid Office of Management
and Budget (OMB) control number. FAA
has determined that there are no
information collections associated with
this rule.

F. International Compatibility

In keeping with U.S. obligations
under the Convention on International

Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. FAA has
determined that there are no ICAO
Standards and Recommended Practices
that correspond to this rule.

G. Environmental Analysis

FAA Order 1050.1F identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
FAA has determined this rulemaking
action qualifies for the categorical
exclusion identified in paragraph 5-6.6
of this Order and involves no
extraordinary circumstances.

VII. Executive Order Determinations

A. Executive Order 13132, Federalism

FAA has analyzed this immediately
adopted final rule under the principles
and criteria of Executive Order 13132,
Federalism. The Agency has determined
that this action would not have a
substantial direct effect on the States, or
the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

FAA analyzed this final rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it would not
be a “significant energy action” under
the executive order and would not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

C. Executive Order 13609, International
Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. FAA has analyzed this
action under the policies and agency
responsibilities of Executive Order
13609, and has determined that this
action would have no effect on
international regulatory cooperation.

D. Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866.

List of Subjects
14 CFR Part 1

Air transportation.
14 CFR Part 61

Aircraft, Airmen, Aviation safety,
Recreation and recreation areas,
Reporting and recordkeeping
requirements.

14 CFR Part 101
Aircraft, Aviation safety.
14 CFR Part 107

Aircraft, Airmen, Aviation safety,
Reporting and recordkeeping
requirements.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations as follows:

PART 1—DEFINITIONS AND
ABBREVIATIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701.

§1.1 [Amended]

m 2.In § 1.1, remove the definition of
“Model aircraft”.

PART 61—CERTIFICATION: PILOTS,
FLIGHT INSTRUCTORS, AND GROUND
INSTRUCTORS

m 3. The authority citation for part 61
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701-44703, 44707, 44709—44711, 44729,
44903, 45102—45103, 45301—45302; Sec.
2307 Public Law 114-190, 130 Stat. 615 (49
U.S.C. 44703 note).

m 4. Revise § 61.8 to read as follows:

§61.8 Inapplicability of unmanned aircraft
operations.

Any action conducted pursuant to
part 107 of this chapter cannot be used
to meet the requirements of this part.

PART 101—MOORED BALLOONS,
KITES, AMATEUR ROCKETS, AND
UNMANNED FREE BALLOONS

m 5. The authority citation for part 101
is revised to read as follows:
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Authority: 49 U.S.C. 106(f), 106(g), 40101
note, 40103, 40113—-40114, 45302, 44502,
44514, 44701-44702, 44721, 46308.

m 6. The heading for part 101 is revised
to read as set forth above.

§101.1 [Amended]

m 7. Amend § 101.1 by removing
paragraph (a)(5).

Subpart E—[Removed]
m 8. Remove subpart E.

PART 107—SMALL UNMANNED
AIRCRAFT SYSTEMS

m 9. The authority citation for part 107
is revised to read as follows:

Authority: 49 U.S.C. 106(f), 40101 note,
40103(b), 44701(a)(5), 44807.

§107.1 [Amended]

m 10. Amend § 107.1 as follows:

m a. In paragraph (b)(1) by adding “or”
after the semicolon;

m b. Removing paragraph (b)(2); and

m c. Redesignating paragraph (b)(3) as
paragraph (b)(2).

Issued under the authority of 49 U.S.C.
106(f) and 44809, in Washington, DC, on
November 23, 2020.

Steve Dickson,

Administrator.

[FR Doc. 2020-26726 Filed 12—10-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 27

[Docket No. FAA-2020-1102; Notice No. 27—
052-SC]

Special Conditions: Garmin
International, Inc., Bell Textron Canada
Limited Model 505 Helicopter, Visual
Flight Rules Autopilot and Stability
Augmentation System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Bell Textron Canada
Limited (BTCL) Model 505 helicopter.
This helicopter as modified by Garmin
International, Inc. (Garmin), will have a
novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for helicopters. This design
feature is associated with the
installation of an autopilot and stability
augmentation system (AP/SAS). The

applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Send comments on or before
January 11, 2021.

ADDRESSES: Send comments identified
by Docket No. FAA-2020-1102 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax: Fax comments to Docket
Operations at 202-493-2251.

Privacy: Except for Confidential
Business Information (CBI) as described
in the following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
it receives, without change, to http://
www.regulations.gov/, including any
personal information the commenter
provides. Using the search function of
the docket website, anyone can find and
read the electronic form of all comments
received into any FAA docket,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, etc.). DOT’s complete
Privacy Act Statement can be found in
the Federal Register published on April
11, 2000 (65 FR 19477-19478).

Confidential Business Information:
CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to these special
conditions contain commercial or
financial information that is customarily
treated as private, that you actually treat
as private, and that is relevant or
responsive to these special conditions, it
is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission

containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of these special conditions. Submissions
containing CBI should be sent to Andy
Shaw, Continued Operational Safety
Section, AIR-682, Rotorcraft Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service, Federal
Aviation Administration, 10101
Hillwood Pkwy, Fort Worth, TX 76177;
telephone (817) 222-5384. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Andy Shaw, Continued Operational
Safety Section, AIR-682, Rotorcraft
Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 10101 Hillwood Pkwy,
Fort Worth, TX 76177; telephone (817)
222-5384; email Andy.Shaw@faa.gov.

SUPPLEMENTARY INFORMATION:

Reason for No Prior Notice and
Comment Before Adoption

The FAA has determined, in
accordance with 5 U.S.C. 553(b)(3)(B)
and 553(d)(3), that notice and
opportunity for prior public comment
hereon are unnecessary because
substantially identical special
conditions have been previously subject
to the public comment process in
several prior instances such that the
FAA is satisfied that new comments are
unlikely. For the same reason, the FAA
finds that good cause exists for adopting
these special conditions upon issuance.
The FAA is requesting comments to
allow interested persons to submit
views that may not have been submitted
in response to the prior opportunities
for comment.

Special conditions
number

Company and heli-
copter model

No. 27-048-SC 1 Bell Helicopter Tex-
tron Canada Lim-
ited Bell Model 505
helicopter.

Robinson Helicopter
Company Model
R66 helicopter.

No. 27-046-SC?2
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Special conditions
number

Company and heli-
copter model

No. 27-043-SC?3

Airbus Helicopters
Model AS350B2
and AS350B83 heli-
copters.

184 FR 64233, November 21, 2019.
284 FR 30050, June 26, 2019.
382 FR 57685, December 07, 2017.

Comments Invited

The FAA invites interested people to
take part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

The FAA will consider all comments
received by the closing date for
comments. The FAA may change these
special conditions based on the
comments received.

Background

On December 18, 2019, Garmin
applied for a supplemental type
certificate (STC) to install an AP/SAS in
the BTCL Model 505 helicopter. The
BTCL Model 505 helicopter is a 14 CFR
part 27 normal category, single turbine
engine, conventional helicopter
designed for civil operation. This
helicopter model can carry up to four
passengers with one pilot and has a
maximum gross weight (MGW) of up to
4,475 pounds, depending on the model
configuration. The major design features
include a two-blade main rotor, an anti-
torque tail rotor system, skid landing
gear, and a visual flight rule (VFR) basic
avionics configuration. Garmin proposes
to modify this model helicopter by
installing an AP/SAS.

The AP/SAS provides attitude
stabilization in two or three axes (pitch
and roll with optional yaw) and higher-
level AP functions such as altitude hold,
heading command, and navigation
tracking. However, the possible failure
conditions for this system, and their
effect on the continued safe flight and
landing of the helicopter, are more
severe than those envisioned by the
present rules.

The effect on safety is not adequately
covered under 14 CFR 27.1309 for the
application of new technology and the
new application of standard technology.
Specifically, the present provisions of
§27.1309(c) do not adequately address
the safety requirements for systems
whose failures could result in
catastrophic or hazardous/severe-major
failure conditions or complex systems
whose failures could result in major
failure conditions in VFR rotorcraft. The

current regulations are inadequate
because when §27.1309(c) was
promulgated, it was not envisioned that
this type of VFR rotorcraft would use
systems that are complex or whose
failure could result in “catastrophic” or
“hazardous/severe-major”’ effects on the
rotorcraft. This inadequacy is
particularly true with the application of
new technology, a new application of
standard technology, or other
applications not envisioned by the rule
that affect safety.

Type Certification Basis

Under 14 CFR 21.101, Garmin must
show that the BTCL Model 505
helicopter, as changed, continues to
meet the applicable regulations listed in
Type Certificate Number RO0O008RD or
the applicable regulation in effect on the
date of application for the change. The
regulations listed in the type certificate
are commonly referred to as the
“original type certification basis.”” The
regulations listed in Type Certificate
Number RO0008RD are as follows:

For approved MGW configuration of
1670 kg (3680 1b.) internal loading and
2030 kg (4475 1bs.) external loading:

14 CFR part 27, dated October 2, 1964,
amendment 27-1 through 27-47

14 CFR part 36 Amendment 361
through 36-30

Equivalent Level of Safety Findings

issued against:

(a) FAA Cover Issue Paper CIP-01

(b) 14 CFR part 27.307(b)(5) Proof of
Structure Landing Gear Drop Test

(c) 14 CFR part 27.723 Landing Gear
Shock Absorption Tests

(d) 14 CFR part 27.725 Landing Gear
Limit Drop Test

(e) 14 CFR part 27.727 Landing Gear
Reserve Energy Absorption Drop
Test

(f) 14 CFR part 27.995(d) Fuel Shut-off
Valve

(g) 14 CFR part 27.1545(b)(2) Airspeed
Indicator

The Administrator has determined
that the applicable airworthiness
regulations (e.g., 14 CFR part 27) do not
contain adequate or appropriate safety
standards for the BTCL Model 505
helicopter type certificate number
R00008RD because of a novel or
unusual design feature. Therefore,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should Garmin apply for an
STC to modify any other model
included on the same type certificate to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the BTCL Model 505
helicopter must comply with the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The BTCL Model 505 helicopter will
incorporate the following novel or
unusual design features: An AP/SAS.
An AP system is a system used to
control an aircraft trajectory without
constant input from the pilot. This
system allows the pilot to focus on other
aspects of the operation, such as
weather and other flight associated
systems. SAS is another type of
automatic flight control system;
however, instead of maintaining the
aircraft on a predetermined attitude or
flight path, the SAS will reduce pilot
workload by dampening the rotorcraft’s
buffeting regardless of the attitude or
flight path.

Discussion

The BTCL Model 505 helicopter’s
type certification basis as modified by
Garmin does not contain adequate
airworthiness standards for the AP/SAS.
The FAA requires these special
conditions to comply with
airworthiness standards. The FAA
requires that Garmin provide the FAA
with a systems safety assessment (SSA)
for the final AP/SAS installation
configuration to adequately address the
safety objectives established by a
functional hazard assessment (FHA).
This assessment will ensure that all
failure conditions and their effects are
adequately addressed for the installed
AP/SAS. The SSA process is part of the
overall safety assessment process
discussed in FAA Advisory Circular 27—
1B, Certification of Normal Category
Rotorcraft, and Society of Automotive
Engineers document Aerospace
Recommended Practice 4761,
Guidelines and Methods for Conducting
the Safety Assessment Process on Civil
Airborne Systems and Equipment.

These special conditions require that
the AP/SAS installed on the BTCL
Model 505 helicopter meet the
requirements to adequately address the
failure effects identified by the FHA,
and subsequently verified by the SSA,
within the defined design integrity
requirements.

Failure conditions are classified
according to the severity of their effects
on the rotorcraft. Radio Technical
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Commission for Aeronautics, Inc.
(RTCA) Document DO-178C, Software
Considerations in Airborne Systems and
Equipment Certification, provides
software design assurance levels most
commonly used for the major,
hazardous/severe-major, and
catastrophic failure condition
categories. The AP/SAS equipment
must be qualified for the expected
installation environment. The test
procedures prescribed in RTCA
Document DO-160G, Environmental
Conditions and Test Procedures for
Airborne Equipment, are recognized by
the FAA as acceptable methodologies
for finding compliance with the
environmental requirements. Equivalent
environment test standards may also be
acceptable.

The environmental qualification
provides data to show that the AP/SAS
can perform its intended function under
the expected operating condition. Some
considerations for environmental
concerns are installation locations and
the resulting exposure to environmental
conditions for the AP/SAS equipment,
including considerations for other
equipment that may be environmentally
affected by the AP/SAS equipment
installation. The level of environmental
qualification must be related to the
severity of the considered failure
conditions and effects on the rotorcraft.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the BTCL
Model 505 helicopter. Should Garmin
apply at a later date for a STC to modify
any other model included on Type
Certificate Number RO0008RD to
incorporate the same novel or unusual
design feature, these special conditions
would apply to that model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on the
BTCL Model 505 helicopter. It is not a
rule of general applicability and affects
only the applicant who applied to the
FAA for approval of this feature on the
helicopter.

List of Subjects in 14 CFR Part 27

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
supplemental type certification basis for
Bell Textron Canada Limited (BTCL)
Model 505 helicopters, as modified by
Garmin International, Inc.

Instead of the requirements of 14 CFR
§27.1309(b) and (c), the following must
be met for certification of the autopilot
and stability augmentation system
installed on BTCL Model 505
helicopters:

(a) The equipment and systems must
be designed and installed so that any
equipment and systems do not
adversely affect the safety of the
rotorcraft or its occupants.

(b) The rotorcraft systems and
associated components considered
separately and in relation to other
systems must be designed and installed
so that:

(1) The occurrence of any catastrophic
failure condition is extremely
improbable;

(2) The occurrence of any hazardous
failure condition is extremely remote;
and

(3) The occurrence of any major
failure condition is remote.

(c) Information concerning an unsafe
system operating condition must be
provided in a timely manner to the crew
to enable them to take appropriate
corrective action. An appropriate alert
must be provided if immediate pilot
awareness and immediate or subsequent
corrective action is required. Systems
and controls, including indications and
annunciations, must be designed to
minimize crew errors that could create
additional hazards.

Issued in Fort Worth, Texas on November
19, 2020.
Jorge Castillo,

Manager, Rotorcraft Standards Branch, Policy
and Innovation Division, Aircraft
Certification Service.

[FR Doc. 2020-26047 Filed 12-9-20; 4:15 pm]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018-1077; Project
Identifier 2018—-NE—-40-AD; Amendment 39—
21354; AD 2020-25-12]

RIN 2120-AA64

Airworthiness Directives; Superior Air
Parts, Inc. Engines and Lycoming
Engines Reciprocating Engines With a
Certain SAP Crankshaft Assembly

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Superior Air Parts, Inc. (SAP) Model
I0-360-series and O—360-series
reciprocating engines and certain
Lycoming Engines (Lycoming) Model
AEIO-360-, I0-360-, and O—360-series
reciprocating engines with a certain
SAP crankshaft assembly installed. This
SAP crankshaft assembly is installed as
original equipment on the affected SAP
engines and as a replacement part under
parts manufacturer approval (PMA) on
the affected Lycoming engines. This AD
was prompted by three crankshaft
assembly failures that resulted in the
loss of engine power and immediate or
emergency landings. This AD requires
the removal from service of all affected
crankshaft assemblies. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective January 15,
2021.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2018-1077; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Justin Carter, Aviation Safety Engineer,
Fort Worth ACO Branch, FAA, 10101
Hillwood Parkway, Fort Worth, TX
76177; phone: (817) 222—-5146; fax: (817)
222-5245; email: justin.carter@faa.gov.

SUPPLEMENTARY INFORMATION:
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Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all SAP Model 10-360-series
and O-360-series reciprocating engines
and certain Lycoming Model AEIO-360-
, 10-360-, and O—360-series
reciprocating engines with a certain
SAP crankshaft assembly installed. The
NPRM published in the Federal
Register on January 29, 2020 (85 FR
5173). The NPRM was prompted by
three crankshaft assembly failures that
resulted in the loss of engine power and
immediate or emergency landings. The
FAA determined that the crankshaft
assembly failures resulted from the
manufacturing process at SAP’s
crankshaft vendor during 2012 and 2014
causing excessive residual white layer
of iron nitride forming on the
assemblies. This white layer is brittle
and can lead to spalling or fatigue
cracking of the crankshaft assembly as a
result of the normal mechanical loads
during engine operation. The FAA’s
analysis concluded that all three SAP
crankshaft assembly failures were the
result of this fatigue cracking. In the
NPRM, the FAA proposed to require the
removal from service of all affected
crankshaft assemblies. The unsafe
condition, if not addressed, could result
in failure of the engine, in-flight
shutdown, and loss of the airplane.

Discussion of Final Airworthiness
Directive Comments

The FAA received comments from
seven commenters. The commenters
were SAP, the Aircraft Owners and
Pilots Association (AOPA), and five
individual commenters. Three
commenters requested that the FAA
extend the comment period. One
commenter requested the withdrawal of
the AD. Two commenters asked the
FAA to release more information. One
commenter asked for the status of the
AD and if the crankshaft assembly is
safe to fly. The following presents the
comments received on the NPRM and
the FAA’s response to each comment.

Request To Withdraw the NPRM: White
Layer Does Not Contribute to Fracture

SAP stated that data from an
independent laboratory test does not
support the statement in the NPRM that
the crankshaft failures were a result of
residual white layer formation, also
known as a compound layer, on certain
crankshaft assemblies as a result of
improper manufacturing by a third-
party vendor. SAP stated that the
fractured crankshafts were all within
specifications. SAP found both the

material and the heat treatment to be
within all engineering requirements and
consistent with other crankshafts in
general aviation piston aircraft engines.
SAP noted that these requirements were
consistent with the engineering testing
conducted by SAP in pursuit of FAA
PMA certification. Additionally, SAP
stated the fractures were not consistent
with fatigue fractures due to excessive
white layer, and that no manufacturing
or material defect was found in
independent metallurgical laboratory
analysis. The FAA infers from this
comment that SAP is requesting that the
FAA withdraw the NPRM.

The FAA disagrees with SAP’s
analysis. BakerRisk Project No. 01—
05929-003-17, dated August 15, 2017,
for SAP crankshaft assembly S/N SP14—
0202, which failed on March 6, 2017,
found that there was a continuous white
layer at the surface of the radius,
extending up to the location of the
fracture, and that the white layer may
have contributed to early crack
initiation. * The continuous white layer
at the origin was 0.0007 inch. BakerRisk
Project No. 01-05929-006—-17, Rev. 1,
dated May 8, 2018, for SAP crankshaft
assembly S/N SP14-0194, which failed
on August 3, 2017, found that the
continuous white layer at the surface of
the forward journal radius, extending up
to the location of the fracture, was
0.0006 inch. According to the report,
this indicates that the process being
used to remove the white layer was not
removing the entire white layer.
Because it found that the presence of the
white layer can lower fatigue resistance
and result in premature fatigue crack
initiation, the report included
recommendations to review the material
and the processes that define the
crankshaft journals, especially the
nitride case hardening and white layer
removal process. 2

SAP’s comment cited Hurst
Metallurgical Research Laboratory, Inc.,
(Hurst) Report No. 73900, dated
February 22, 2019, for SAP crankshaft
assembly S/N SP13-0150, which failed
on October 31, 2018. This Hurst report
found that the continuous white layer of
iron nitride at the surface of the forward
journal radius was 0.0001 inch. The
FAA, however, disagrees with the
reported thickness of the white layer.
The report includes two scaled
photographs (photographs No. 11 and
12), magnified 100 times and 500 times,
respectively. Using the scaling bar
provided in the photographs, the FAA

1See pp. 2—-3 of BakerRisk Project No. 01-05929—
003-17.

2See pp. 4-5 of BakerRisk Project No. 01-05929—
006-17, Rev. 1.

determined that the white layer is
0.0009 inch. Although SAP stated a
white layer of up to 0.001 inch is
allowed, SAP based this figure on an
SAE Aerospace Material specification
and not on the original equipment
manufacturer’s (OEM) specifications. A
white layer of 0.0009 inch exceeds the
amount allowed by the OEM.

As supported by the reports, the FAA
finds that white layer contributed to the
early crack initiation and, on all failed
crankshaft assemblies, exceeded OEM
specifications. Based on the foregoing,
the FAA finds no basis to withdraw the
NPRM.

Request To Withdraw the NPRM: White
Layer Does Not Increase Fatigue
Resistance

SAP stated that the presence of a
white layer does not reduce the fatigue
resistance of material at the surface, but
rather increases the fatigue resistance of
that same material. SAP cited a study by
Major, Jakl, and Hubélovsky for the
observation that the application of
plasma carburizing can lead to about a
25% increase in fatigue resistance.? SAP
stated a study by Hiraoka and Ishida 4
shows a marked increase in fatigue limit
in a specimen with a 10 um thick white
layer as opposed to a specimen without
a white layer, with a slight increase in
the fatigue limit in a specimen with a 20
um thick white layer as compared to the
specimen with a 10 um thick white
layer. The FAA infers from this
comment that SAP is requesting that the
FAA withdraw the NPRM.

The FAA disagrees with the
applicability of these studies to the
unsafe condition identified in this AD.
Although the application of plasma
carburizing can lead to an increase in
the fatigue resistance, the affected
crankshaft assemblies were not plasma
carburized. Therefore, the Major, Jakl,
and Hubélovsky study is not relevant
here. Although the Hiraoka and Ishida
study did reveal an increase in fatigue
limit of gas nitrided steel with a white
layer over one without a white layer, the
study’s test environment did not
replicate the conditions applicable to an
engine crankshaft as identified in
Advisory Circular No. 33.19-1,
“Guidance Material for 14 CFR §33.19,
Durability, for Reciprocating Engine
Redesigned Parts,”” dated September 27,

3 Stepan Major, Vladimir Jakl, & Stepan
Hubalovsky, Effect of carburizing on fatigue life of
high-strength steel specimen under push-pull
loading, Advances in Engineering Mechanics and
Materials, 143 (2014).

4Yaushi Hiraoka & Akihiro Ishida, Effect of
Compound Layer Thickness Composed of y’-Fe4N
on Rotated-Bending Fatigue Strength in Gas-
Nitrided JIS-SCM435 Steel, 58 MATERIALS
TRANSACTIONS 993 (2017).
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2004 (AC 33.19-1). A crankshaft is a
part whose primary fatigue mechanism
is a forced vibratory response in
combination with a resonant vibratory
response that occurs at any engine
speed at which the natural frequency of
the part (or assembly that includes the
part) coincides with the frequency of a
combustion or inertia harmonic. AC
33.19-1 recommends 300 hours of
engine tests, including a vibration test at
peak torsional resonance conditions, to
test the fatigue strength of the
crankshaft.

The white layer is well-established to
be problematic in that it is brittle. The
OEM removes the white layer during the
manufacturing process. As a PMA
holder, 14 CFR 21.303 requires that SAP
produce a part that is equivalent to the
OEM part. Based on the foregoing, the
FAA finds no basis to withdraw the
NPRM.

Request To Withdraw the NPRM:
Operation Outside of Normal
Conditions

SAP stated the fractures of the
crankshaft assemblies cited in the
NPRM were due to misuse, abuse, or
lack of lubrication. In support, SAP
cited Hurst Report No. 73614, Rev. 1,
dated December 7, 2018, for SAP
crankshaft assembly S/N SP14-0202
and Hurst Report No. 73617, Rev. 1,
dated December 7, 2018, for SAP
crankshaft assembly S/N SP14-0194,
which indicate that the fractures were
likely initiated by abnormal service
conditions, such as a propeller strike
and a start-up of the engine in a low-
temperature (below optimal performing
temperature) environment. SAP also
cited Hurst Report No. 73900 for SAP
crankshaft assembly S/N SP13-0150,
which indicates that likely contributors
of the failure include rod sliding bearing
failure due to insufficient lubrication,
misalignment of the crankshaft, and
improper engine performance from
inadequate operation procedure
resulting in high bending moment at the
radius locations from excessive force
from the piston assembly. SAP stated
that all three of these crankshafts were
operated in a flight school environment.
The FAA infers from this comment that
SAP is requesting that the FAA
withdraw the NPRM.

The FAA disagrees that the fracture
was initiated by the operation of the
engines outside of “normal” conditions
or parameters. With respect to Hurst
Report No. 73614 for SAP crankshaft
assembly S/N SP14-0202 and Hurst
Report No. 73617 for SAP crankshaft
assembly S/N SP14-0194, none of the
engines exhibited evidence of propeller
strikes, and none were started below

optimal performance temperature.
According to Lycoming,5 cold weather
requiring the use of pre-heat to avoid a
cold engine start-up is 10 degrees
Fahrenheit or below. Two of the
incidents occurred in August (Canada)
and October (Florida), making cold
engine start-up unlikely. The third
incident occurred in March
(Massachusetts), which had a low of 16
degrees Fahrenheit at 6 a.m. and
proceeded to a high of 41 degrees
Fahrenheit in the afternoon.

With respect to Hurst Report No.
73900 for SAP crankshaft assembly S/N
SP13-0150, the pilot and mechanic
separately reported the engine had good
oil pressure, indicating that the engine
did not suffer from a lack of proper
lubrication at the time of the crankshaft
assembly failure. The report identifies
possible contributors of single origin
fatigue failure, including the
misalignment of the crankshaft
assembly or improper engine
performance from inadequate operation
procedure resulting in high bending
moment at the radius locations from
excessive force from the piston
assembly. However, the report does not
provide evidence to support these
contributors. Based on the foregoing, the
FAA declines to withdraw the NPRM.

Request To Review National
Transportation Safety Board (NTSB)
Reports

An individual commenter requested
to review the NTSB reports on the
accidents mentioned in the NPRM. The
commenter was unable to locate
anything in the NTSB database
concerning engine stoppage in aircraft
powered by Lycoming or SAP O-360 or
I0-360 engines.

The NTSB did not generate reports for
the three incidents that resulted from
the crankshaft failures discussed in the
NPRM. Therefore, the FAA did not rely
on NTSB reports and is not in
possession of any report generated as a
result of the three incidents.

Request To Add Metallurgical Analyses
to the Docket

An individual commenter requested
that the FAA add its metallurgical
analyses to the docket. The commenter
stated that it was his understanding
from discussions with the FAA that the
FAA has shared its metallurgical
analyses with SAP.

The FAA agrees and has uploaded the
BakerRisk and Hurst metallurgical

5 Lycoming Service Instruction No. 1505, dated
July 1, 2002: “The use of pre-heat will facilitate
starting during cold weather, and is required when
the engine has been allowed to drop to
temperatures below +10 °F/—12 °C.”

reports provided by SAP to the AD
docket, as SAP has agreed to release
these reports to the public. The FAA,
however, did not perform its own
metallurgical testing. The FAA instead
relied on metallurgical testing
performed by BakerRisk and Hurst for
SAP.

Request To Release Pertinent
Information

An individual commenter requested
that the FAA release information it has
on this issue, including the
circumstances of the crankshaft
assembly failures, the cost of crankshaft
assembly replacement, and the scope of
the proposed action.

The FAA agrees to provide additional
information about the circumstances of
the failures. In each incident, the
crankshaft assembly broke into two
pieces. The March 6, 2017, incident
resulted in the crankshaft separating at
journal #2 while the August 3, 2017,
and October 31, 2018, incidents both
resulted in a separation of the
crankshaft at journal #4. All of the
incidents involved flight-training
aircraft. Additionally, as discussed
previously, the FAA has uploaded the
metallurgical reports to the AD docket.

Both the NPRM and this final rule
adequately explain the scope of the AD
and contain a detailed estimate of the
costs of compliance within this AD,
including the cost of the crankshaft
assembly replacement, labor cost, and
total estimated cost to U.S. operators.
This final rule also discusses the net
benefit of this AD.

Request To Consider Costs of
Implementing This AD

An individual commenter requested
that the FAA consider the financial
costs and unintended consequences of
this AD, such as decreased aircraft
value. The commenter estimates that the
value of his aircraft has been reduced by
at least $15,000 since the publication of
the NPRM.

The FAA disagrees. The cost analysis
in AD rulemaking actions typically
includes only the costs associated with
complying with the AD and does not
include indirect costs such as loss of
aircraft value. The FAA acknowledges
that the general obligation of the
operator to maintain its aircraft in an
airworthy condition is sometimes
expensive. However, and as discussed
in more detail in the Benefits section,
the FAA estimates that the benefits of
this AD greatly exceed its cost.
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Request To Clarify Applicability

An individual commenter asked if
SAP crankshaft assemblies earlier than
2012 are affected by this AD.

The first affected SAP crankshaft
assembly was shipped on July 31, 2012.
SAP crankshaft assemblies assembled
before July 31, 2012, are not affected by
this AD.

Request To Extend Comment Period

SAP and AOPA requested that the
FAA extend the comment period by 60
days to enable SAP to gather more
information. SAP asked for more time to
research, gather, and respond
appropriately to the NPRM. AOPA
similarly requested an extension to
review the costs and overall scope, and
to gather information to respond to the
NPRM. SAP, AOPA, and an individual
commenter requested the FAA extend
the comment period because of delays
due to the COVID-19 pandemic, such as
the closure of laboratories for further
testing and the reduction in aircraft
operations.

The FAA disagrees. At SAP’s request,
the FAA met with SAP and AOPA in
April 2020 to discuss the NPRM. During
that meeting, the participants discussed
certain aspects of the NPRM, including
the white layer and metallurgical
reports, the three failed crankshaft
assemblies, and SAP’s request for a 60-
day extension to the comment period. A
summary of the meeting is available in
the AD docket. None of the information
provided by SAP or AOPA justifies an
extension of the comment period. If
investigations by SAP or others reveal
information that changes the FAA’s
determination regarding the unsafe
condition, the FAA will consider future
rulemaking.

Request for a Status Update

An individual commenter requested
information regarding the FAA’s
progress on issuing this AD. The
commenter stated that based on
feedback from SAP, the crankshaft
assembly is safe and that a metallurgy
company inspected one of the affected
crankshaft assemblies and did not find
any issues.

The FAA disagrees with the
assessment from SAP. The FAA
reviewed the metallurgical reports from
the incidents of failed crankshaft
assemblies and determined that an
unsafe condition exists in other
crankshaft assemblies of the same type
design. In each incident, the crankshaft
assembly broke into two pieces, leading
to loss of engine power. The crankshaft
assemblies involved in the three
incidents were found to have excessive

white layer. As a result, this AD requires
removing all affected crankshaft
assemblies from service within 25
engine operating hours after the
effective date of this AD.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety requires
adopting the AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
products.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354, codified as amended at
5 U.S.C. 601-612) (RFA) establishes “as
a principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” Public
Law 96-354, 2(b), September 19, 1980.
The RFA covers a wide-range of small
entities, including small businesses,
not-for-profit organizations, and small
governmental jurisdictions. Agencies
must perform a review to determine
whether a rule will have a significant
economic impact on a substantial
number of small entities. If the agency
determines that it will, the agency must
prepare a regulatory flexibility analysis
as described in the RFA.

The FAA published an Initial
Regulatory Flexibility Analysis (IRFA)
in the proposed rule to aid the public in
commenting on the potential impacts to
small entities. The FAA considered the
public comments in developing the final
rule and this Final Regulatory
Flexibility Analysis (FRFA).

Benefits

The FAA found that SAP, the
manufacturer of the crankshaft
assemblies, sold 192 SAP crankshaft
assemblies to date: 115 of these
crankshaft assemblies are estimated to
be installed on type certificated
airplanes and the remaining 77
crankshaft assemblies are estimated to
be installed on experimental aircraft.
The FAA’s risk analysis indicates that
100 percent of crankshaft assembly
failures will destroy the engine. Using
the historical incident data (2000-2014),
the FAA assumes that 24.4 percent of
crankshaft assembly failures will result

in aircraft hull loss while 22 percent of
crankshaft assembly failures will result
in fatalities. There would be an average
of 2.1 fatalities per each crankshaft
assembly accident. Applying these
probabilities to the estimated 115
crankshaft assemblies installed on type
certificated airplanes, the FAA estimates
that if these crankshaft assemblies are
not replaced and continue to be used in
these airplanes, this will result in 53
fatalities (2.1 fatalities per crankshaft
accident x 22 percent probability of a
crankshaft assembly failure resulting in
fatalities x 115 crankshaft assemblies)
and 28 aircraft losses (24.4 percent
probability of a crankshaft assembly
failure destroying the airplane). This AD
will prevent all 53 fatalities and 28
aircraft losses.

Using an average price of $50,000 for
a small single engine airplane, an
average price of $30,000 for a 360-series
engine and the Department of
Transportation’s $9.6 million estimate
for the Value of Statistical Life (VSL)
from the “Revised Departmental
Guidance on Valuation of a Statistical
Life in Economic Analysis,” 6 the FAA
estimated this AD final rule will result
in monetized benefits of $512.8
million. 7

Costs of Compliance

The costs of compliance with this AD
consist of the cost to remove and replace
a crankshaft assembly. The FAA
estimates that this AD will affect 115
crankshaft assemblies installed on
airplanes of U.S. registry. This cost
estimate does not include 77 SAP
crankshaft assemblies installed on
experimental engines since this AD does
not apply to these engines. The
estimated compliance cost per
crankshaft assembly is identified below.

Labor cost = 61 hours per crankshaft
assembly replacement x $85 Hourly
Wage = $5,185.

Equipment costs per crankshaft
assembly replacement = $9,636 (Source:
Average of the two vendors).

$5,185 labor per crankshaft assembly
+ $9,636 equipment costs per crankshaft

6 https://www.transportation.gov/office-policy/
transportation-policy/revised-departmental-
guidance-on-valuation-of-a-statistical-life-in-
economic-analysis.

753 preventable fatalities will amount to $508.8
million in benefits of this rule. (53 x $9.6 million).
The value of 28 airplane losses is $1.4 million (28
% $50,000). The remaining 75.6 percent of
crankshaft failures (100 percent —24.4 percent
crankshaft failure destroying the airplane) will
result in $2.6 million in engine damages. (115 x
0.756 probability of crankshaft failure damaging an
airplane engine x $30,000 value of 360 engine).
Therefore, the total estimated benefits are $512.8
million ($508.8 million preventable fatalities + $1.4
million avoidable airplane loss + $2.6 million
preventable engine damages).


https://www.transportation.gov/office-policy/transportation-policy/revised-departmental-guidance-on-valuation-of-a-statistical-life-in-economic-analysis
https://www.transportation.gov/office-policy/transportation-policy/revised-departmental-guidance-on-valuation-of-a-statistical-life-in-economic-analysis
https://www.transportation.gov/office-policy/transportation-policy/revised-departmental-guidance-on-valuation-of-a-statistical-life-in-economic-analysis
https://www.transportation.gov/office-policy/transportation-policy/revised-departmental-guidance-on-valuation-of-a-statistical-life-in-economic-analysis
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assembly replacement = $14,821
compliance cost per engine.

The total costs to U.S. operators is
$1,704,415 ($14,821 x 115), or $119,309
in annualized costs in perpetuity using
a 7 percent discount rate. There are no
additional costs after removing and
replacing the crankshaft assembly.

Therefore, the FAA estimates that the
net benefit of this final rule will be
$511.1 million ($512.8 million benefits
—$1.7 million costs), or $35.77 million
in annualized net benefits using a 7
percent discount rate in perpetuity.

Final Regulatory Flexibility Analysis

Under § 604(a) of the RFA, the final
analysis must contain the following:

(1) A statement of the need for, and
objectives of, the rule;

(2) A statement of the significant
issues raised by the public comments in
response to the IRFA, a statement of the
assessment of the agency of such issues,
and a statement of any changes made in
the proposed rule as a result of such
comments;

(3) The response of the agency to any
comments filed by the Chief Counsel for
Advocacy of the Small Business
Administration (SBA) in response to the
proposed rule, and a detailed statement
of any change made to the proposed rule
in the final rule as a result of the
comments;

(4) A description of and an estimate
of the number of small entities to which
the rule will apply or an explanation of
why no such estimate is available;

(5) A description of the projected
reporting, record-keeping, and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities which will
be subject to the requirement and the
type of professional skills necessary for
the preparation of the report or record;

(6) A description of the steps the
agency has taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the final rule
and why each of the other significant
alternatives to the rule considered by
the agency which affect the impact on
small entities was rejected.

1. Need for and Objectives of the Rule

This final rule AD was prompted by
three crankshaft assembly failures that
resulted in the loss of engine power and
immediate or emergency landings. The
FAA is issuing this AD to prevent
failure of the crankshaft assembly by
requiring the removal of all affected
crankshaft assemblies from service.

Failure of a crankshaft assembly, if not
addressed, could result in failure of the
engine, in-flight shutdown, and loss of
the airplane.

2. Significant Issues Raised in Public
Comments

An individual commenter noted that
some owners of affected aircraft may not
be in a position to absorb the $15,000
cost of the crankshaft assembly
replacement. The commenter proposed
that the financial costs of this AD would
exceed the FAA estimates in some cases
and, therefore, the unintended
consequences of this AD would destroy
value out of proportion to the
preservation of the safety of the national
airspace system and the general public.

The FAA estimates the cost of
replacing a single crankshaft assembly
at $14,821. The risk of not replacing the
crankshaft is not insignificant, and the
crankshaft failure could cause engine
loss, airplane loss, or fatality valued at
$30,000, $50,000, and $9.6 million,
respectively. When these potentially
substantial losses and risks of fatality to
each airplane owner and operator are
considered, the $14,821 compliance cost
per airplane is minimal. Further, the
FAA estimates the benefits of this AD to
be $512.8 million, which greatly
exceeds its cost of $1.7 million,
justifying this final rule.

Based on the risk and benefits
analysis above, the FAA determined
that no changes are necessary to the
final rule as a result of this individual
comment.

3. Response to SBA Comments

The Chief Counsel for Advocacy of
the SBA did not file any comments in
response to the proposed rule.

4. Small Entities to Which the Rule Will
Apply

This AD applies to all SAP Model 10—
360-series and O—360-series
reciprocating engines and certain
Lycoming Model AEIO-360-, I0-360-,
and O—360-series reciprocating engines
with a certain SAP crankshaft assembly
installed. This SAP crankshaft assembly
is installed as original equipment on the
affected SAP engines and as a
replacement part under PMA on the
affected Lycoming engines. These
engines are installed on airplanes
performing various activities including,
but not limited to, flight training,
charter flights, and agriculture.

Under the RFA, the FAA must
determine whether a final rule
significantly affects a substantial
number of small entities. The FAA uses
the SBA criteria for determining
whether an affected entity is small. For

aircraft and engine manufacturers,
aviation operators, and any business
using an aircraft, the SBA criterion is
1,500 or fewer employees. The FAA
estimates that this AD affects 115
crankshaft assemblies installed on
airplanes of U.S. registry. The FAA does
not have any information or data on
whether these entities are small
businesses according to the definition
established by the SBA. Although in the
NPRM the FAA requested comments
and data that would allow the agency to
more accurately assess the number of
employees and sales revenues of the
affected entities, no such comments or
data was received. Accordingly, the
FAA assumes for purposes of this final
rule that some of the affected entities are
small businesses.8 The FAA determines
that the estimated $14,821 compliance
cost per aircraft due to this rule will
have a significant impact on a
substantial number of small entities.

5. Projected Reporting, Record-Keeping,
and Other Compliance Requirements

There are no record-keeping costs or
other compliance costs associated with
this final rule.

6. Significant Alternatives Considered

As part of the FRFA, the FAA is
required to consider regulatory
alternatives that may be less
burdensome. The FAA considered the
following alternatives:

Do nothing: This option is not
acceptable because the risk of additional
failures of these crankshaft assemblies
constitutes a known unsafe condition.
The FAA estimates that this AD will
prevent 53 fatalities and 28 aircraft
losses, and monetized benefits of $512.8
million.

Periodic inspections: This option is
not possible as the crankshaft assembly
cannot be inspected without destroying
it.

There is no direct safety alternative to
the replacement of the crankshaft
assembly. The replacement addresses a
safety issue aimed at preventing the
failure of the crankshaft assembly.

Therefore, the FAA rejected these two
regulatory alternatives and determined
that this rulemaking may have a
significant economic impact on a
substantial number of small entities.

8 The FAA recognizes that many of these affected
airplanes are recreational. The 2016 GAMA
Databook shows that of 141,141 active General
Aviation piston aircraft, 104,669 are used for
personal or recreational purposes (74 percent),
Using this distribution, only 30 of the 115
crankshaft assemblies would be installed in
airplanes operated for business use.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2020-25-12 Superior Air Parts, Inc.:
Amendment 39-21354; Docket No.
FAA-2018-1077; Project Identifier
2018-NE—-40-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective January 15, 2021.

(b) Affected ADs
None.

(c) Applicability

This AD applies to the reciprocating engine
models identified in paragraphs (c)(1) and (2)
of this AD with a Superior Air Parts, Inc.
(SAP) crankshaft assembly, part number (P/
N) SL36500-A20 or P/N SL36500-A31, with
serial numbers 82976-01; 82976—-02; SP12—
0003 through SP12-0089, inclusive; SP13—
0034 through SP13-0150, inclusive; or SP14—
0151 through SP14-0202, inclusive;
installed.

(1) With SAP crankshaft assembly, P/N
SL36500-A20, installed:

(i) SAP Model 10-360-series and O—-360-
series reciprocating engines.

(ii) Lycoming Engines (Lycoming) Model
10-360-B2F, I0-360-L2A, O-360, O-360—
A2A, O-360-A2D, O-360-A2E, O-360—-A2F,
0-360—-A2G, 0O-360-B2A, O-360-C2A, O—
360—C2C, 0-360-C2D, O-360-C2E, O-360—
D2A, and O-360-D2B reciprocating engines.

(2) With SAP crankshaft assembly, P/N
SL36500—-A31, installed:

(i) SAP Model 10-360-series and O—360-
series reciprocating engines.

(ii) Lycoming Model AEIO-360-H1A, 10—
360-B1A, I0-360-B1B, I0-360-B1D, 10—
360-B1E, I0-360-B1F, I0-360-M1A, O-360,
0-360-A1A, 0-360-A1C, 0-360-A1D, O-
360—A2A, 0-360-C1A, 0-360-C1G, O-360—
C1C, O-360-C1E, and O-360-C1F
reciprocating engines.

Note 1 to paragraph (c): This SAP
crankshaft assembly may be installed as a
replacement part under parts manufacturer
approval on the affected Lycoming engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 8520, Reciprocating Engine Power
Section.

(e) Unsafe Condition

This AD was prompted by three crankshaft
assembly failures that resulted in the loss of
engine power and immediate or emergency
landings. The FAA is issuing this AD to
prevent failure of the crankshaft assembly.
The unsafe condition, if not addressed, could
result in failure of the engine, in-flight
shutdown, and loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Action

Within 25 engine operating hours after the
effective date of this AD, remove the
crankshaft assembly from service.

(h) Special Flight Permit

A one-time special flight permit may be
issued to fly the aircraft to a maintenance
facility to perform the actions of this AD with
the following limitations: No passengers,
visual flight rules (VFR) day conditions only,
and avoid areas of known turbulence.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Fort Worth ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in Related Information.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Justin Carter, Aviation Safety
Engineer, Fort Worth ACO Branch, FAA,
10101 Hillwood Parkway, Fort Worth, TX
76177; phone: (817) 222-5146; fax: (817)
222-5245; email: justin.carter@faa.gov.
(k) Material Incorporated by Reference

None.

Issued on December 3, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-27149 Filed 12—10-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0726; Airspace
Docket No. 20-AGL-28]

RIN 2120-AA66
Amendment of Class E Airspace;
Cairo, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet above the surface at Cairo Regional
Airport, Cairo, IL. This action is the
result of an airspace review caused by
the decommissioning of the Cape
Girardeau very high frequency
omnidirectional range (VOR)
navigational aid as part of the VOR
Minimum Operational Network (MON)
Program. The name and geographic
coordinates of the airport are updated to
coincide with the FAA’s aeronautical
database.

DATES: Effective 0901 UTGC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
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Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DG, 20591; Telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave,
College Park, GA 30337; Telephone
(404) 305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace at Cairo Regional
Airport, Cairo, IL, to support instrument
flight rules operations in the area.

History

The FAA published a notice of prosed
rulemaking in the Federal Register (85
FR 64422, October 13, 2020) for Docket
No. FAA-2020-0726 to amend Class E
airspace extending upward from 700
feet above the surface to within a 6.5-
mile (reduced from a 7-mile) radius of
Cairo Regional Airport, Cairo, IL; adding
an extension 2.5 miles each side of the
330° bearing from the Cairo Non-
Directional Beacon (NDB) extending
from the 6.5-mile radius of the Cairo
Regional Airport to 7 miles northwest of
the Cairo NDB; and updating the name
(previously Cairo Airport) and

geographic coordinates of the airport to
coincide with the FAA’s aeronautical
database.

This action is the result of an airspace
review caused by the decommissioning
of the Cape Girardeau VOR, which
provided navigation information for the
instrument procedures at this airport, as
part of the VOR MON Program.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in Paragraph 6005, of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic routes, and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
to within a 6.5-mile (reduced from a 7-
mile) radius of Cairo Regional Airport,
Cairo, IL; adding an extension 2.5 miles
each side of the 330° bearing from the
Cairo NDB extending from the 6.5-mile
radius of the Cairo Regional Airport to
7 miles northwest of the Cairo NDB; and
updating the name (previously Cairo
Airport) and geographic coordinates of
the airport to coincide with the FAA’s
aeronautical database.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, effective
September 15, 2020, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL IL E5 Cairo, IL [Amended]

Cairo Regional Airport, IL

(Lat. 37°03'51” N, long. 89°13’10” W)
Cairo NDB

(Lat. 37°03’40” N, long. 89°13'23” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Cairo Regional Airport, and within
2.5 miles each side of the 330° bearing from
the Cairo NDB extending from the 6.5-mile
radius from the Cairo Regional Airport to 7
miles northwest of the Cairo NDB.
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Issued in College Park, Georgia, on
December 7, 2020.

Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-27245 Filed 12—10-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0826; Airspace
Docket No. 20-AEA-15]

RIN 2120-AA66

Amendment of Class E Airspace;
Dubois, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
surface airspace and Class E airspace
extending upward from 700 feet above
the surface in Dubois, PA, due to the
decommissioning of the Clarion Very
High Frequency Omnidirectional Range
Tactical Air Navigational System
(VORTAC) and cancellation of the
associated instrument approach
procedure at Dubois Regional Airport.
This action also updates the name of the
airport, as well as the name and
geographic coordinates of Penn
Highlands Healthcare-Dubois Heliport.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations in the area.
DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; Telephone: (202) 267—8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; Telephone
(404) 305—-6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace in Dubois, PA, to
support IFR operations in the area.

History

The FAA published a notice of prosed
rulemaking in the Federal Register (85
FR 59465, September 22, 2020) for
Docket No. FAA-2020-0826 to amend
Class E surface airspace from a 4-mile
radius to a 4.8-mile radius, and remove
all extensions. Also, the FAA proposed
the amendment of Class E airspace
extending upward from 700 feet above
the surface in Dubois, PA, from a 8.5-
mile radius to a 9.2-mile radius. In
addition, the FAA proposed to update
the geographic coordinates and name of
the airport, as well as Penn Highland
Healthcare-Dubois Heliport to coincide
with the FAA’s aeronautical database.

Subsequent to publication, the FAA
found the names of DuBois Regional
Airport and Penn Highland Healthcare-
DuBois Heliport required updating. The
correct names are Dubois Regional
Airport and Penn Highlands Healthcare-
Dubois Heliport. This action makes the
update.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. One comment
supporting this action was received.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic routes, and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends Class E surface airspace and
Class E airspace extending upward from
700 feet above the surface at Dubois
Regional Airport, (previously Du Bois-
Jefferson County Airport), Dubois, PA,
due to the decommissioning of the
Clarion VORTAC and cancellation of
the associated approach. In addition, the
FAA updates the airport’s name and the
name and geographic coordinates of
Penn Highlands Healthcare-Dubois
Heliport, (previously Du Bois Regional
Medical Center) to coincide with the
FAA’s aeronautical database.

Class E airspace designations are
published in Paragraphs 6002 and 6005,
respectively, of FAA Order 7400.11E,
dated July 21, 2020, and effective
September 15, 2020, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures an air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
mailto:fedreg.legal@nara.gov

79836

Federal Register/Vol. 85, No. 239/Friday, December 11, 2020/Rules and Regulations

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, effective
September 15, 2020, is amended as
follows:

Paragraph 6002 Class E Surface Airspace.

* * * * *

AEA PA E2 Dubois, PA [Amended]

Dubois Regional Airport, PA

(Lat. 41°10°42” N, long. 78°53’55” W)

That airspace extending upward from the
surface within a 4.8-mile radius of Dubois
Regional Airport. This Class E airspace is
effective during the dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA PA E5 Dubois, PA [Amended]

Dubois Regional Airport, PA

(Lat. 41°10°42” N, long. 78°53'55” W)
Penn Highlands Healthcare-Dubois Heliport

Point In Space Goordinates

(Lat. 41°06’52” N, long. 78°46"26” W)

That airspace extending upward from 700
feet or more above the surface within a 9.2-
mile radius of Dubois Regional Airport and
within a 6-mile radius of the Point In Space

Coordinates serving Penn Highlands
Healthcare-Dubois Heliport.

Issued in College Park, Georgia, on
December 7, 2020.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-27244 Filed 12—10-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Part 120
[Public Notice: 11274]

International Traffic in Arms
Regulations: Notification of Temporary
Suspension, Modification, or
Exception to Regulations

AGENCY: Department of State.
ACTION: Extension of temporary
suspensions, modifications, and
exceptions.

SUMMARY: The Department of State is
issuing this document to inform the
public of a second extension to certain
temporary suspensions, modifications,
and exceptions to certain provisions of
the International Traffic in Arms
Regulations (ITAR) to provide for
continued telework operations during
the current SARS—COV2 public health
emergency. This extension will
terminate on June 30, 2021 unless
otherwise extended in writing by the
Directorate of Defense Trade Controls
(DDTQ). This action is taken in order to
ensure continuity of operations among
members of the regulated community.
DATES: This document is issued
December 11, 2020.

FOR FURTHER INFORMATION CONTACT: Ms.
Engda Wubneh, Office of Defense Trade
Controls Policy, U.S. Department of
State, telephone (202) 663—-1809, or
email ddtccustomerservice@state.gov.
ATTN: June 2021 Extension of
Suspension, Modification, and
Exception.

SUPPLEMENTARY INFORMATION: In March
2020, the President declared a national
emergency as a result of the COVID-19
pandemic. On May 1, 2020, the
Department of State (the Department)
published in the Federal Register a
notification of certain temporary
suspensions, modifications, and
exceptions to the ITAR, necessary in
order to ensure continuity of operations
within the Directorate of Defense Trade
Controls (DDTC) and among entities
registered with DDTC pursuant to part
122 of the ITAR (85 FR 25287). These
actions were taken pursuant to ITAR

§126.2, which allows for the temporary
suspension or modification of
provisions of the ITAR, and ITAR

§ 126.3, which allows for exceptions to
provisions of the ITAR. These actions
were taken in the interest of the security
and foreign policy of the United States
and warranted as a result of the
exceptional and undue hardships and
risks to safety caused by the public
health emergency related to the SARS—
COV2 pandemic.

Subsequently, on June 10, 2020, the
Department published in the Federal
Register a request for comment from the
regulated community regarding the
efficacy and termination dates of the
temporary suspensions, modifications,
and exceptions provided in 85 FR
25287, and requesting comment as to
whether additional measures should be
considered in response to the public
health crisis. Of the four temporary
suspensions, modifications, and
exceptions to the ITAR announced in
the May 1 notification referenced above,
DDTC reviewed the public comments
and decided to extend two measures
until December 31, 2020: (1) ITAR
§120.39(a)(2) allowance for remote
work; and (2) authorization to allow
remote work under technical assistance
agreement, manufacturing agreement, or
exemption.

Based upon continued public health
recommendations and as informed by
responses to request for public comment
in June 2020, it is apparent to DDTC that
regulated entities will continue to
engage in social distancing measures for
the foreseeable future. Many
commenters, one industry association,
and several individual entities endorsed
the telework provisions and requested
that these measures be effective until
the end of the year, if not extended
indefinitely. DDTC agreed and extended
the two measures until the end of 2020.
DDTC is now extending these measures
again until June 30, 2021 because DDTC
believes that a failure to extend these
temporary suspensions, modifications,
and exceptions would have a negative
impact on regulated entities’ ability to
safely engage in continued operations in
the midst of the ongoing global public
health emergency.

This second extension beyond
December 31, 2020 is also necessary to
provide time for DDTC to consider a
permanent revision to the ITAR
provisions relating to remote work.
Although the Department is of the
opinion that the notice and comment
requirements of the Administrative
Procedure Act are not applicable, in the
coming months the Department intends
to provide notice of and solicit comment
related to proposed revisions to the
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ITAR provisions related to remote work.
The notice and comment process will
require additional time, including to
allow DDTC to address any potential
revisions through the interagency
process.

Pursuant to ITAR §§126.2 and 126.3,
in the interest of the security and
foreign policy of the United States and
as warranted by the exceptional and
undue hardships and risks to safety
caused by the public health emergency
related to the SARS-COV2 pandemic,
notice is provided that the following
temporary suspensions, modifications,
and exceptions are being extended as
follows:

1. As of March 13, 2020, a temporary
suspension, modification, and exception to
the requirement that a regular employee, for
purposes of ITAR § 120.39(a)(2), work at the
company’s facilities, to allow the individual
to work at a remote work location, so long
as the individual is not located in Russia or
a country listed in ITAR §126.1. This
suspension, modification, and exception
shall terminate on June 30, 2021, unless
otherwise extended in writing.

2. As of March 13, 2020, a temporary
suspension, modification, and exception to
authorize regular employees of licensed
entities who are working remotely in a
country not currently authorized by a
technical assistance agreement,
manufacturing license agreement, or
exemption to send, receive, or access any
technical data authorized for export,
reexport, or retransfer to their employer via
a technical assistance agreement,
manufacturing license agreement, or
exemption so long as the regular employee is
not located in Russia or a country listed in
ITAR §126.1. This suspension, modification,
and exception shall terminate on June 30,
2021, unless otherwise extended in writing.

This notification makes no other
revision to the document published at
85 FR 25287, nor does it make any other
temporary suspension, modification, or
exception to the requirements of the
ITAR.

Authority: 22 CFR 126.2 and 126.3)

Michael F. Miller,

Deputy Assistant Secretary for Defense Trade
Controls, U.S. Department of State.

[FR Doc. 2020-27024 Filed 12—10-20; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9902]

RIN 1545-BP15

Guidance Under Sections 951A and
954 Regarding Income Subject to a
High Rate of Foreign Tax; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations; correction.

SUMMARY: This document contains
corrections to Treasury Decision 9902,
which was published in the Federal
Register on Thursday, July 23, 2020.
Treasury Decision 9902 contained final
regulations under the global intangible
low-taxed income and subpart F income
provisions of the Internal Revenue Code
regarding the treatment of income that
is subject to a high rate of foreign tax.

DATES: This correction is effective on
December 11, 2020.

FOR FURTHER INFORMATION CONTACT:
Jorge M. Oben or Larry R. Pounders at
(202) 317-6934 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of this correction are issued
under section 951A of the Code.

Need for Correction

As published, the final regulations
contain errors that need to be corrected.

Correction of Publication

Accordingly, the final regulations (TD
9902) that are the subject of FR Doc.
2020-15351, beginning on page 44620
in the issue of July 23, 2020, are
corrected as follows:

On page 44629, in the first column,
the text of footnote 6 is corrected to
read:

“Under currently applicable
§1.951A—-1(e)(2), a domestic partnership
can be a controlling domestic
shareholder—for example, for purposes
of determining which party elects the
GILTT high-tax exclusion under
§1.951A—-2(c)(7)(viii)(A), including
potentially for taxable years beginning
after December 31, 2017, under
§1.951A-7(b), as discussed in part VIII

of this Summary of Comments and
Explanation of Revisions.”

Crystal Pemberton,

Senior Federal Register Liaison, Publications
and Regulations Branch, Legal Processing
Division, Associate Chief Counsel, (Procedure
and Administration).

[FR Doc. 2020-25374 Filed 12—-10-20; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9921]
RIN 1545-BP16

Source of Income From Certain Sales
of Personal Property

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations modifying the rules for
determining the source of income from
sales of inventory produced within the
United States and sold without the
United States or vice versa. These final
regulations also contain new rules for
determining the source of income from
sales of personal property (including
inventory) by nonresidents that are
attributable to an office or other fixed
place of business that the nonresident
maintains in the United States. Finally,
these final regulations modify certain
rules for determining whether foreign
source income is effectively connected
with the conduct of a trade or business
within the United States.
DATES:

Effective Date: These final regulations
are effective on December 11, 2020.

Applicability Dates: For dates of
applicability, see §§1.863—1(f), 1.863—
2(c), 1.863-3(g), 1.863—8(h), 1.864—5(e),
1.864-6(c)(4), and 1.865-3(g).
FOR FURTHER INFORMATION CONTACT: Brad
McCormack at (202) 317-6911 (not a toll
free number).
SUPPLEMENTARY INFORMATION:

Background

The Tax Cuts and Jobs Act, Public
Law 115-97, 131 Stat. 2054, 2208 (2017)
(the “Act”), enacted on December 22,
2017, amended section 863(b) of the
Internal Revenue Code (“Code”’). On
December 30, 2019, the Department of
the Treasury (“Treasury Department”)
and the IRS published proposed
regulations (REG-100956—19) under
sections 863, 864, 865, 937, and 1502 in
the Federal Register (84 FR 71836) (the
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‘“proposed regulations”). A public
hearing on the proposed regulations was
held on June 3, 2020. All written
comments received in response to the
proposed regulations are available at
https://www.regulations.gov or upon
request. Terms used but not defined in
this preamble have the meaning
provided in these final regulations.

Summary of Comments and
Explanation of Revisions

1. Overview

The final regulations retain the overall
approach of the proposed regulations,
with certain revisions. This Summary of
Comments and Explanation of Revisions
section discusses those revisions as well
as comments received in response to the
solicitation of comments in the notice of
proposed rulemaking. Comments
outside the scope of this rulemaking are
generally not addressed but may be
considered in connection with future
guidance projects.

II. Comments on and Revisions to
Proposed § 1.863—1—Allocation of Gross
Income Under Section 863(a) and
Proposed § 1.863-3—Allocation and
Apportionment of Income From Certain
Sales of Inventory

The Act amended section 863 of the
Code, which provides special sourcing
rules for determining the source of
income, including income partly from
within and partly from without the
United States. Specifically, the Act
amended section 863(b) to allocate or
apportion income from the sale or
exchange of inventory property
produced (in whole or in part) by a
taxpayer within the United States and
sold or exchanged without the United
States or produced (in whole or in part)
by the taxpayer without the United
States and sold or exchanged within the
United States (collectively, “Section
863(b)(2) Sales”) solely on the basis of
production activities with respect to
that inventory. Before the Act, section
863(b) provided that income from
Section 863(b)(2) Sales would be treated
as derived partly from sources within
and partly from sources without the
United States without providing the
basis for such allocation or
apportionment. Consistent with the
Act’s changes to section 863(b), the
proposed regulations amended § 1.863—
3 in order to properly allocate or
apportion gross income from Section
863(b)(2) Sales based solely on
production activity.

Under § 1.863-3(c)(1)(ii)(A) (which
has been redesignated in the final
regulations as § 1.863-3(c)(2)(i)), where
the taxpayer’s production assets are

located both within and without the
United States, the amount of income
from sources without the United States
is determined by multiplying all the
income attributable to the taxpayer’s
production activities by a fraction, the
numerator of which is the average
adjusted basis of production assets that
are located without the United States
and the denominator of which is the
average adjusted basis of all the
production assets located within and
without the United States.

For purposes of applying this formula,
the adjusted basis of production assets
is determined under section 1011,
which is adjusted under section 1016
for depreciation deductions allowed.
The Act also amended section 168(k) to
allow an additional first-year
depreciation deduction of 100 percent
of the basis of certain property placed in
service after September 27, 2017, and
before January 1, 2023. Therefore,
certain new and used production assets
placed in service and used
predominantly within the United States
during this period may have an adjusted
basis of zero. However, production
assets either placed in service or used
predominantly without the United
States, or both, do not qualify for this
accelerated depreciation and must be
depreciated using the straight-line
method under the alternative
depreciation system (“ADS”) of section
168(g)(2). In light of the Act’s change to
section 168(k) to allow accelerated
depreciation in some circumstances, the
proposed regulations provided a new
rule for computing the adjusted basis of
production assets for purposes of
applying the allocation formula in
§1.863-3.

A. Income Attributable to Sales Activity

Section 1.863-3, as in effect before
this Treasury Decision, provided rules
and corresponding methods for
allocating or apportioning gross income
from Section 863(b)(2) Sales between
production activity and sales activity.
To implement the changes to section
863(b) under the Act, the proposed
regulations proposed removing § 1.863—
3(c)(2) which allocates and apportions
income attributable to sales activity.

One comment argued that removing
§1.863-3(c)(2) could lead to double
taxation when a foreign jurisdiction
imposes taxation on the sales activity.
The Act amended section 863(b) to
source income from the sale by a
taxpayer of inventory produced by that
taxpayer based only on production
activity. Under the Code, sales activity
is no longer a relevant factor for
allocating and apportioning such
income. Therefore, the final regulations

remove § 1.863-3(c)(2). But see part V of
this Summary of Comments and
Explanation of Revisions section for a
discussion of the interaction with
income tax treaties.

Another comment suggested that two
aspects of § 1.863-3(c)(2) have
continued relevance even after the Act’s
changes to section 863(b)(2). First,
§1.863-3(c)(2) has a special rule
modifying the rule in § 1.861-7(c) that
generally sources income from the sale
of personal property based on the place
of sale. Under §1.861-7(c), a sale is
generally treated as consummated in the
place where the rights, title, and interest
of the seller in the property are
transferred to the buyer. However, if a
taxpayer wholly produces inventory in
the United States and sells it for use,
consumption, or disposition in the
United States, § 1.863-3(c)(2) presumes
that the place of sale is in the United
States, even if title passes outside the
United States. The comment
recommended the final regulations
include a similar rule and expand it to
inventory wholly or partly produced in
the United States that is acquired by a
related party and resold for use,
consumption, or disposition in the
United States with title passing outside
the United States. The comment
observed that in the absence of such a
rule, the sale by the related party would
generate foreign source income,
notwithstanding the fact that the
inventory was produced wholly or
partly in the United States and
ultimately sold for use, consumption, or
disposition in the United States.

The final regulations do not adopt this
comment. The place of sale rule of
§1.861-7(c) already contains a broad
anti-abuse rule that would apply to any
sales transactions “arranged in a
particular manner for the primary
purpose of tax avoidance,” which may
cover certain related party arrangements
about which the comment is concerned.
Section 482 also applies to require that
compensation paid between related
parties is consistent with the arm’s
length standard and will take into
account the business functions and
assets of, and risks assumed by, the
related party intermediary. The
Treasury Department and the IRS
continue to study issues related to the
distribution among related entities of
the business functions, assets, and risks
that generate business income,
including sales income, and may
address these issues in future guidance,
particularly with respect to the sourcing
of income from certain digital
transactions.

Second, the comment observed that
§ 1.863-3(c)(2) treats inventory as
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wholly produced in the United States
for purposes of determining whether the
place of sale is presumed to be in the
United States if only minor assembly,
packaging, repackaging, or labeling
occurs outside the United States. The
comment recommended including this
rule as part of proposed §1.863—
3(c)(1)(i). The final regulations adopt
this comment in § 1.863-3(c)(1)(i) by
incorporating the “principles of § 1.954—
3(a)(4)” (other than § 1.954-3(a)(4)(iv)).
Section 1.954-3(a)(4) provides rules for
determining when a corporation has
manufactured, produced, or constructed
personal property. Under § 1.954—
3(a)(4)(iii), packaging, repackaging,
labeling, or minor assembly operations
do not constitute the manufacture,
production, or construction of property.
Accordingly, under the final
regulations, these principles apply for
purposes of determining whether a
taxpayer’s activities constitute
production activity under § 1.863—
3(c)(1)(i) as well. See part IL.B. of this
Summary of Comments and Explanation
of Revisions section.

B. Definition of Production Activities

Proposed § 1.863—1(b)(2) provided the
rule for sourcing gross receipts from the
sale of natural resources where the
taxpayer performs production activities
in addition to its ownership of a farm,
mine, oil or gas well, other natural
deposit, or uncut timber. Section 1.863—
1(b)(3)(ii) defines such ‘“‘additional
production activities”” by reference to
the “principles of § 1.954-3(a)(4).”

Under section 951(a)(1)(A), a United
States shareholder of a controlled
foreign corporation (‘“CFC”) includes in
gross income its pro rata share of the
CFC’s subpart F income for the CFC’s
taxable year which ends with or within
the taxable year of the shareholder.
Section 952(a)(2) defines the term
subpart F income to include foreign
base company income. Section 954(a)(2)
defines foreign base company income to
include foreign base company sales
income (“FBCSI”) for the taxable year.
Section 954(d)(1) defines FBCSI to mean
income derived by a CFC in connection
with certain related party transactions.
Section 1.954-3(a)(4) provides an
exception to FBCSI when a CFC
manufactures property that it sells. One
comment supported defining
“additional production activities” by
reference to “the principles of § 1.954—
3(a)(4),” as described in § 1.863—
1(b)(3)(ii), and requested that §§1.863—
3 and 1.865-3 include a similar cross
reference.

The final regulations adopt this
recommendation, in part. Specifically,
under the final regulations, §§ 1.863-3

and 1.865-3 incorporate the principles
of § 1.954-3(a)(4), with the exception of
the rules regarding a “‘substantial
contribution to the manufacturing of
personal property” under § 1.954—
3(a)(4)(iv). See §§1.863-3(c)(1)() and
1.865-3(d)(2). The final regulations also
modify § 1.863—1(b)(3)(ii) to incorporate
the principles of § 1.954-3(a)(4), other
than the “‘substantial contribution to the
manufacturing of personal property”
under § 1.954-3(a)(4)(iv). The
substantial contribution rules were
added to §1.954—-3(a)(4) in T.D. 9438
(December 29, 2008) after the adoption
of §1.863—1(b)(3)(ii) in T.D. 8687
(November 27, 1996). While the
Treasury Department and the IRS agree
with the comment that the principles of
§1.954-3(a)(4) may generally be helpful
in determining the location of
production activity for sourcing
purposes, the substantial contribution
rules of § 1.954—3(a)(4)(iv) are
concerned with whether there is
production activity and do not address
the geographic location of that
production activity, which is relevant
for sourcing under sections 861, 863,
and 865. Additionally, the substantial
contribution rules are premised on
treating a corporation as engaged in
production activities even if it is not
engaged in the direct use of production
assets (other than oversight assets),
while § 1.863-3 focuses on sourcing
income based on the location of a
corporation’s production assets that are
used for production activities. See
§1.863-3(c)(1)(ii) (which has been
redesignated in the final regulations as
§1.863-3(c)(2)). In this regard, there is
not a clear metric for quantifying
production arising from substantial
contribution activities, even if such
activities are properly identified, in
order to assign production activities to
a particular geographic location for
purposes of determining the place of
production under sections 861, 863, and
865. Therefore, the final regulations
provide that the principles of § 1.954—
3(a)(4), other than the substantial
contribution rules in § 1.954-3(a)(4)(iv),
apply in determining whether
production activities exist.

C. Measuring Adjusted Basis of
Production Assets

For inventory produced both within
and without the United States, the
proposed regulations continued to
allocate or apportion the gross income
between U.S. and foreign sources based
on the formula in § 1.863-3(c)(1)(ii)(A)
(redesignated as proposed § 1.863—
3(c)(2)(1)). This formula determined the
amount of foreign source income by
multiplying the total gross income by a

fraction, the numerator of which is the
average adjusted basis of production
assets located outside the United States
and the denominator of which is the
average adjusted basis of all production
assets within and without the United
States. The remaining gross income is
from U.S. sources.

In light of the Act’s changes to section
168(k), proposed § 1.863-3(c)(2)(ii)
measured the adjusted basis of the U.S.
production assets for purposes of this
formula based on the alternative
depreciation system (“ADS”) of section
168(g)(2). The preamble to the proposed
regulations observed that such rule
allows the basis of both U.S. and non-
U.S. production assets to be measured
consistently on a straight-line method
over the same recovery period, and
requested comments on using ADS for
this purpose or alternatives for
measuring relative U.S. and non-U.S.
production assets.

One comment suggested that some
taxpayers such as partnerships and S
corporations would face administrative
burdens if they had to maintain separate
ADS books that they may not otherwise
maintain if section 951A(d)(3) or
250(b)(2)(B) do not apply to them. The
comment observed that the Act, in
contrast to those other sections, does not
mandate the use of ADS in the section
863(b) context. The comment requested
that the final regulations maintain the
existing rule of § 1.863-3(c)(1)(ii)(B)
measuring the basis under section 1011
(as adjusted by section 1016), either as
the principal rule or, alternatively, at
the election of the taxpayer.

The final regulations do not adopt this
comment. The Treasury Department and
the IRS have determined that the use of
ADS for this purpose will prevent the
Act’s modifications to section 168(k)
(resulting in accelerated depreciation)
from inappropriately skewing the
apportionment formula under § 1.863—
3(c)(2)(i) in favor of foreign source
income. While the Act does not
mandate the use of ADS for this
purpose, the Treasury Department and
the IRS have authority to mandate the
use of ADS under sections 863(a) and
7805 and have determined that the use
of ADS is necessary to accurately
measure the place of production using
adjusted basis, as other basis
measurements might inappropriately
inflate foreign production activities.
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III. Comments on and Revisions to
Proposed § 1.865-3—Source of Gross
Income From Sales of Personal Property
(Including Inventory Property) by a
Nonresident Attributable to an Office or
Other Fixed Place of Business in the
United States

Section 865 provides rules for
sourcing income from sales of personal
property. Section 865(e)(2) applies with
respect to all sales of personal property
(including inventory) by a nonresident,
as that term is defined in section
865(g)(1)(B), attributable to an office or
other fixed place of business in the
United States. Section 865(e)(2)(A)
generally provides that income from any
sale of personal property attributable to
such an office or other fixed place of
business is sourced in the United States.
An exception is provided in section
865(e)(2)(B) for a sale of inventory for
use, disposition, or consumption
outside the United States if a foreign
office of the nonresident “materially
participated” in the sale. Section
865(e)(3) provides that the “principles
of section 864(c)(5) shall apply” to
determine whether a nonresident has an
office or other fixed place of business
and whether a sale is attributable to
such office or other fixed place of
business. Where applicable, section
865(e)(2) applies “[n]otwithstanding any
other provisions” of subchapter N, part
I, including sections 863(b), 861(a)(6),
and 862(a)(6). The proposed regulations
under § 1.865-3 clarified the application
of the principles of section 864(c)(5) in
the context of section 865(e)(2) and
provided that sales of inventory
property produced outside the United
States and sold through an office
maintained by the nonresident in the
United States must be sourced in the
United States in part.

Proposed § 1.865-3(e) also included a
cross-reference to the rules for allocating
and apportioning expenses to gross
income effectively connected with the
conduct of a trade or business in the
United States in §§1.882—4 and 1.882—
5. Since those regulations apply only to
foreign corporations, one comment
requested that the final regulations also
refer to § 1.873—1 to cover nonresident
alien taxpayers subject to proposed
§ 1.865-3. In response to this comment,
the final regulations broaden the cross-
references to include sections 882(c)(1)
and 873(a) for purposes of allocating
and apportioning expenses. See § 1.865—
3(e).

The final regulations also reorder and
revise parts of § 1.865—3 in a non-
substantive manner solely for purposes
of improving clarity and ease of
application. The revision also helps to

clarify that § 1.865—3 applies only if a
nonresident maintains an office or other
fixed place of business in the United
States to which a sale of personal
property is attributable. Otherwise, the
source of the income, gain, or loss from
the sale will be determined under other
applicable provisions of section 865,
such as section 865(b) through (d).

The final regulations also retain, with
certain modifications, the rules for
determining the portion of gross income
from sales and production activities
under § 1.865—3(d). Under the proposed
regulations, the ““50/50 method,”
described in § 1.865-3(d)(2)(i), was the
default method because it was “an
appropriate and administrable way” to
apply section 865(e)(2), but the
proposed regulations also allowed
nonresidents to elect a books and
records method that would “more
precisely” reflect their gross income
from both sales and production
activities, if any, in the United States,
provided the nonresidents met certain
requirements for maintaining their
books of account under proposed
§1.865-3(d)(2)(ii)(B)(1) through (3). See
84 FR 71836, 71843. Under the final
regulations, the 50/50 method continues
to be the default method and taxpayers
continue to be permitted to elect the
books and records method. However,
the Treasury Department and the IRS
have determined that, where taxpayers
have demonstrated the ability to use
their books of account to determine
their U.S. source gross income under the
books and records method, a limitation
is appropriate to prevent a nonresident
from returning to the less precise 50/50
method solely to obtain a better tax
result. In addition, the Treasury
Department and the IRS have
determined that revising the election to
provide that it remains in effect until
revoked would reduce the risk to
taxpayers of inadvertently failing to
include the election with their Federal
income tax return. Accordingly, under
the final regulations, an election to
apply the books and records method
continues until revoked and may not be
revoked, without the consent of the
Commissioner, for any taxable year
beginning within 48 months of the end
of the taxable year in which the election
was made.

The final regulations also revise
§1.864-5 to clarify the interaction with
section 865(e)(2) and (3) and the
promulgation of § 1.865-3. Gross
income, gain, or loss from the sale of
personal property treated as from
sources within the United States under
§ 1.865-3 will generally be effectively
connected with the conduct of a trade
or business in the United States to the

extent provided in section 864(c), other
than section 864(c)(4) or (5). Gross
income, gain, or loss from the sale of
personal property treated as from
sources without the United States under
§1.865-3 is not described in § 1.864—
5(b) and thus will generally not be
effectively connected with the conduct
of a trade or business in the United
States.

The rules of §§ 1.864—-5, 1.864—6, and
1.864—7 continue to apply, however, in
determining whether foreign source
income of nonresident aliens and
foreign corporations that does not arise
from the sale of personal property
described in § 1.865-3(c) is effectively
connected with the conduct of a trade
or business in the United States. The
rules of §§1.864—5, 1.864—6, and 1.864—
7 also continue to apply in determining
whether foreign source income from the
sale of inventory by nonresident aliens,
who would be residents under section
865(g)(1)(A), is effectively connected
with the conduct of a trade or business
in the United States.

IV. Comments on the Rules for
Determining the Location or Existence
of Production Activity

The proposed regulations did not
modify the rules in § 1.863-3 for
determining the location or existence of
production activity for purposes of
determining the sourcing of income
derived from the sale of inventory.
Section 1.863-3(c)(1)(1)(A) (which has
been redesignated in the final
regulations as § 1.863-3(c)(1)(i))
provides the rule for sourcing of income
where production occurs only within
the United States or only within foreign
countries. That paragraph generally
limits the scope of “production
activities” to only “those conducted
directly by the taxpayer.” Similarly,
§1.863-3(c)(1)(1)(B) (which has been
redesignated in the final regulations as
§ 1.863-3(c)(1)(ii)) provides that
production assets are those “‘owned
directly by the taxpayer that are directly
used by the taxpayer to produce
inventory.” Section 1.863-3(c)(1)(ii)
(which has been redesignated in the
final regulations as § 1.863-3(c)(2))
provides the rule for the sourcing of
income where production occurs both
within and without the United States,
and, as discussed in part II.C of this
Summary of Comments and Explanation
of Revisions section, allocates gross
income based on the relative adjusted
basis of production assets located
within and without the United States,
respectively.

The final regulations clarify the
determination of the adjusted basis of
production assets under § 1.863—
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3(c)(1)(i1)(B) (which has been
redesignated in the final regulations as
§1.863-3(c)(2)(ii)(A)). Under the final
regulations, the adjusted basis of
production assets for a taxable year is
determined by averaging the basis of the
assets at the beginning and end of the
year, except in the event that a change
during the year would cause the average
to “materially distort” the calculation
for sourcing of income attributable to
production activity under § 1.863—
3(c)(1)(ii)(A) (which has been
redesignated in the final regulations as
§1.863-3(c)(2)(i)). This clarification
uses certain concepts from §1.861—
9(g)(2)(i)(A) to further explain when a
change might “materially distort” the
calculation. For example, the rule
applies when an event such as a late-
year disposition of substantially all the
U.S. production assets of a corporation
would cause a material distortion in the
corporation’s calculation of the split
between U.S. and foreign production
activities.

One comment provided a range of
suggestions to modify the rules of
proposed §§ 1.863-3(c) and 1.865-3(d).
This comment suggested that the rules
of proposed §§1.863-3(c) and 1.865—
3(d) were adequate, in general, where a
taxpayer independently manufactured
its own inventory, but inadequate with
respect to other business models that
rely on limited risk contract
manufacturers or where multiple
members of a group each perform only
limited manufacturing functions in
various jurisdictions. The comment
observed that apportionment of gross
income using the relative adjusted basis
of production assets may not reflect
high value-adding core production and
risk management functions and
ownership of production assets by
unrelated contract manufacturers.

The comment suggested expanding
the scope of covered production
activities and ownership of production
assets to include activities conducted
and assets owned by related parties and
unrelated agents of the taxpayer. The
comment also recommended that these
rules include any activities that
constitute a “substantial contribution”
within the meaning of § 1.954—
3(a)(4)(iv) to better conform to the rules
under subpart F. See part II.B of this
Summary of Comments and Explanation
of Revisions section. In addition, the
comment suggested that §1.863-3
should not allocate and apportion gross
income using only the relative adjusted
basis of production assets located
within and without the United States,
and recommended allocation and
apportionment based on other metrics,
such as the location of personnel

involved in the production activities or
personnel costs. The comment
suggested that these modifications
could, alternatively, be rebuttable
presumptions that a taxpayer could
overcome by showing that allocating
and apportioning gross income based on
adjusted basis or some other approach
provides a more appropriate result
under the taxpayer’s facts.

Another comment suggested that the
existing allocation and apportionment
rules that rely on the relative adjusted
basis of production assets encourage
businesses to move (or locate
additional) production assets outside
the United States. Specifically, the
comment expressed concern that
treating income from the sale of
inventory produced, in whole or in part,
in the United States as U.S. source
income might result in double taxation
if the income is also subject to tax in a
foreign jurisdiction, since the U.S.
source income would be excluded from
the numerator of the section 904
limitation, reducing the section 904
limitation, and potentially limiting the
U.S. taxpayer’s ability to use its foreign
tax credits. The comment requested
replacing these rules with a more
comprehensive formula, preferably one
that minimizes the risk of double
taxation. The comment did not suggest
an alternative formula and observed that
further legislation may be necessary in
this regard.

The Treasury Department and the IRS
appreciate the various concerns
presented by these comments and
suggested revisions. The final
regulations do not adopt these
comments, but the Treasury Department
and the IRS may consider these
recommendations as part of a more
comprehensive review of the sourcing
rules for production activity (for
purposes of both §1.863-3 and § 1.865—
3) in a future notice of proposed
rulemaking. Additionally, the anti-abuse
rule in § 1.863-3(c)(1)(iii) (which has
been redesignated in the final
regulations as § 1.863-3(c)(3)) already
applies to make appropriate adjustments
where taxpayers enter into or structure
certain transactions with a principal
purpose of reducing U.S. tax liability
under § 1.863-3, including by using
production assets owned by a related
party. To clarify the application of this
rule, the final regulations provide that
the anti-abuse rule applies to
transactions inconsistent with the
purpose of § 1.863-3(b) or (c), and adds
as an example that the anti-abuse rule
may cover acquisitions of domestic
production assets by related
partnerships (or subsidiaries thereof)
with a principal purpose of reducing the

transferor’s U.S. tax liability by treating
income from the sale of inventory
property as subject to section 862(a)(6)
rather than section 863(b). The Treasury
Department and the IRS continue to
request comments regarding potential
approaches to determine the location or
existence of production activity or other
modifications to § 1.863—3 that may be
appropriate.

V. Comments on Income Tax Treaties

The preamble to the proposed
regulations included a statement about
how proposed § 1.865-3 interacted with
U.S. income tax treaties under which
the business profits of foreign treaty
residents may be taxable in the United
States only if the profits are attributable
to a permanent establishment in the
United States. The preamble to the
proposed regulations stated, “[wl]ith
respect to taxpayers entitled to the
benefits of an income tax treaty, the
amount of profits attributable to a U.S.
permanent establishment will not be
affected by these regulations.” See 84
FR 71836, 71844.

One comment supported the
preamble’s statement and requested
that, consistent with the statement in
the preamble, the final regulations not
apply to Section 863(b)(2) Sales in a
manner that results in double taxation
to U.S. taxpayers engaged in business
operations through a permanent
establishment in a treaty jurisdiction,
notwithstanding the Act’s change to
section 863(b). The comment also
requested that competent authority
relief be provided in this regard. These
regulations do not affect the ability of a
taxpayer to rely on treaty provisions to
mitigate or relieve double taxation,
including treaty provisions that permit
a taxpayer to make a request to the
competent authority for assistance
pursuant to a mutual agreement
procedure article of an applicable
income tax treaty.

VI. Comment on Proposed Applicability
Date

The proposed regulations were
proposed to apply to taxable years
ending on or after December 23, 2019,
although taxpayers and their related
parties could generally apply the rules
in their entirety for taxable years
beginning after December 31, 2017, and
ending before December 23, 2019. One
comment requested that the final
regulations apply to taxable years
ending after December 31, 2019, because
some taxpayers have consistently relied
on the existing methods of § 1.863-3(b)
for many years. The final regulations do
not adopt this comment. Under section
7805(b)(1)(B), a final regulation can
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apply to any taxable period ending on
or after the date on which the proposed
regulation to which such final
regulation relates was filed with the
Federal Register, which for these final
regulations was December 23, 2019. The
final regulations implement the Act’s
statutory change to section 863(b),
which was effective for taxable years
beginning after December 31, 2017. To
provide certainty to taxpayers and avoid
a multiplicity of different
interpretations of the statute, the
Treasury Department and the IRS have
determined that it is appropriate for the
final regulations to apply as closely as
possible to the effective date of the
statutory change.

Applicability Date

The final regulations generally apply
to taxable years ending on or after
December 23, 2019. Taxpayers may
choose to apply the final regulations for
any taxable year beginning after
December 31, 2017, and ending before
December 23, 2019, provided that the
taxpayer and all persons that are related
to the taxpayer (within the meaning of
section 267 or 707) apply the final
regulations in their entirety and, once
applied, the taxpayer and all persons
related to the taxpayer (within the
meaning of section 267 or 707) continue
to apply the final regulations in their
entirety for all subsequent taxable years.
See section 7805(b)(7). Alternatively,
taxpayers may rely on the proposed
regulations for any taxable year
beginning after December 31, 2017, and
ending on or before September 29, 2020,
provided that the taxpayer and all
persons that are related to the taxpayer
(within the meaning of section 267 or
707) rely on the proposed regulations in
their entirety and provided that the
taxpayer and all persons that are related
to the taxpayer (within the meaning of
section 267 or 707) have not applied the
final regulations to any preceding year.

Special Analyses

These regulations are not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations.

I. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) (“PRA”)
generally requires that a federal agency
obtain the approval of OMB before
collecting information from the public,
whether such collection of information

is mandatory, voluntary, or required to
obtain or retain a benefit.

The final regulations include a
collection of information in § 1.865—
3(d)(2)(ii)(B). Section 1.865—
3(d)(2)(ii)(B) allows a nonresident, as
defined in section 865(g)(1)(B), whose
inventory sales are described in § 1.865—
3(d)(2) (relating to inventory produced
by the nonresident) to elect to allocate
the profit from such sales to its U.S.
office using a books and records method
under § 1.865-3(d)(2)(ii), rather than
using a default ““50/50 method” under
§1.865-3(d)(2)(1). If the collection of
information in § 1.865-3(d)(2)(ii)(B)
applies to a nonresident, the
nonresident must maintain detailed
records of its receipts and expenditures
attributable to its sales and production
activities to support the allocation of its
income, gain, or loss to its sales
activities in the United States under the
principles of section 482. See § 1.865—
3(d)(2)(ii)(B)(2). The nonresident must
also prepare an explanation of how the
allocation was determined. See § 1.865—
3(d)(2)(i1)(B)(3). The nonresident must
make an election to apply the books and
records method under § 1.865-3(d)(2)(ii)
by attaching a statement to its original
timely filed Federal income tax return
(including extensions) that it elects to
apply the books and records method
under § 1.865-3(d)(2)(ii)(A) and has
prepared the records described in
§1.865-3(d)(2)(ii)(B)(2) and (3). The
nonresident must make available the
explanation and records upon request of
the Commissioner, within 30 days or
some other time period as agreed
between the Commissioner and the
nonresident. See § 1.865—
3(d)(2)(ii)(B)(3).

The reporting burdens associated with
the collection of information in § 1.865—
3(d)(2)(i1)(B) will be reflected in the
Form 14029, Paperwork Reduction Act
Submission, that the Treasury
Department and the IRS will submit to
OMB for tax returns in the Forms 1120—
F, U.S. Income Tax Return of a Foreign
Corporation, and Forms 1040-NR, U.S.
Nonresident Alien Income Tax Return.
In particular, the reporting burden
associated with the information
collection in § 1.865-3(d)(2)(ii)(B) will
be included in the burden estimate for
OMB control numbers 1545—-0123 and
1545—0074. OMB control number 1545—
0123 represents a total estimated burden
time for all forms and schedules for
corporations of 3.344 billion hours and
total estimated monetized costs of
$61.558 billion ($2019). OMB control
number 1545-0074 represents a total
estimated burden time, including all
other related forms and schedules for
individuals, of 1.717 billion hours and

total estimated monetized costs of
$33.267 billion ($2019). Table 1
summarizes the status of the PRA
submissions of the Treasury Department
and the IRS related to Forms 1120-F
and 1040-NR.

The overall burden estimate provided
by the Treasury Department and the IRS
to OMB in the PRA submissions for
OMB control numbers 1545-0123 and
1545-0074 are aggregate amounts
related to the U.S. Business Income Tax
Return and the U.S. Individual Income
Tax Return, along with any associated
forms. The burden estimates in these
PRA submissions, however, do not
account for any burden imposed by
§ 1.865-3(d)(2)(ii)(B). The Treasury
Department and the IRS have not
identified the estimated burden for the
collections of information in § 1.865—
3(d)(2)(i1)(B) because there are no
burden estimates specific to § 1.865—
3(d)(2)(ii)(B) currently available. The
burden estimates in the PRA
submissions that the Treasury
Department and the IRS will submit to
OMB will in the future include, but not
isolate, the estimated burden related to
the collection of information in § 1.865—
3(d)(2)i)(B).

The Treasury Department and the IRS
have included the burdens related to the
PRA submissions for OMB control
numbers 1545-0123 and 1545-0074 in
the PRA analysis for other regulations
issued by the Treasury Department and
the IRS related to the taxation of cross-
border income. The Treasury
Department and the IRS encourage users
of this information to take measures to
avoid overestimating the burden that the
collection of information in § 1.865—
3(d)(2)(ii)(B), together with other
international tax provisions, imposes.
Moreover, the Treasury Department and
the IRS also note that the Treasury
Department and the IRS estimate PRA
burdens on a taxpayer-type basis rather
than a provision-specific basis because
an estimate based on the taxpayer-type
most accurately reflects taxpayers’
interactions with the forms.

The Treasury Department and the IRS
request comments on the forms that
reflect the information collection
burdens related to the final regulations,
including estimates for how much time
it would take to comply with the
paperwork burden described above for
each relevant form and ways for the IRS
to minimize the paperwork burden.
Proposed revisions (if any) to these
forms that reflect the information
collection contained in § 1.865—
3(d)(2)(i1)(B) will be made available for
public comment at https://apps.irs.gov/
app/picklist/list/draftTaxForms.html
and will not be finalized until after
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these forms have been approved by
OMB under the PRA.

TABLE 1—SUMMARY OF INFORMATION COLLECTION REQUEST SUBMISSIONS RELATED TO FORMS 1120—F AND FORMS

1040-NR
Form Type of filer OMB Nos. Status
Form 1040-NR ...... Individual (NEW Model) ................ 1545-0074 | Approved by OIRA 1/30/2020 until 1/31/2021.

Link: https://www.reginfo.gov/public/do/PRAViewlCR?ref_nbr=201909-1545-021.

Form 1120-F Business (NEW Model)

1545-0123

Approved by OIRA 1/30/2020 until 1/31/2021.

Link: https://www.reginfo.gov/public/do/PRAViewlCR?ref_nbr=201907-1545-001.

II. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), it is hereby
certified that these final regulations will
not have a significant economic impact
on a substantial number of small
entities. Although data are not readily
available to assess the number of small
entities potentially affected, any
economic impact of these regulations is
unlikely to be significant. Specifically,
the regulations in §§1.863—1 and 1.863—
3 (with conforming changes in cross-
referencing regulations) implement the
statutory change made to section 863(b)
by the Act. This change affects sales of
inventory property by any taxpayer
where the taxpayer produces the
inventory (in whole or in part) within
the United States and sells that
inventory without the United States, or
vice versa. The change in sourcing for
those entities is attributable to the
change in section 863(b) made by the
Act. Sections 1.863-1 and 1.863-3
merely implement the statutory change
with limited additional guidance. The
Treasury Department and the IRS do not
anticipate that any differences between
the changes in section 863(b) made by
the Act and the changes in §§1.863-1
and 1.863—3 made by these regulations
will have a significant economic impact
on a substantial number of small
entities.

The other regulations in this
publication (other than changes to
ensure consistency with section 863(b))
are the final regulations in §§ 1.864-5,
1.864-6, and 1.865-3. These regulations
solely affect non-U.S. taxpayers, which
are not subject to the Regulatory
Flexibility Act.

Pursuant to section 7805(f) of the
Code, the proposed regulations
preceding these final regulations were
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small businesses. No
comments were received.

II. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that agencies assess anticipated costs
and benefits and take certain other
actions before issuing a final rule that
includes any Federal mandate that may
result in expenditures in any one year
by a state, local, or tribal government, in
the aggregate, or by the private sector, of
$100 million in 1995 dollars, updated
annually for inflation. These regulations
do not include any Federal mandate that
may result in expenditures by state,
local, or tribal governments, or by the
private sector in excess of that
threshold.

IV. Executive Order 13132: Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes
substantial, direct compliance costs on
state and local governments, and is not
required by statute, or preempts state
law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order.
These regulations do not have
federalism implications and do not
impose substantial direct compliance
costs on state and local governments or
preempt state law within the meaning of
the Executive Order.

Drafting Information

The principal author of the
regulations is Brad McCormack of the
Office of Associate Chief Counsel
(International). However, other
personnel from the Treasury
Department and the IRS participated in
the development of the regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by adding an entry
for § 1.865—3 in numerical order.

The addition reads in part as follows:

Authority: 26 U.S.C. 7805 * * *

* * * * *

Section 1.865-3 also issued under 26
U.S.C. 865(j).
* * * * *

m Par. 2. Section 1.863—0 is revised to
read as follows:

§1.863-0 Table of contents.

This section lists captions contained
in §§1.863—1 through 1.863-10.

§1.863-1 Allocation of gross income under
section 863(a).

(a) In general.
(b) Natural resources.
(1) In general.
(2) Additional production activities.
(3) Definitions.
(i) Production activity.
(ii) Additional production activities.
(4) Determination of fair market value.
(5) Determination of gross income.
(6) Tax return disclosure.
(7) Examples.

(i) Example 1. No additional production,
foreign source gross receipts.

(ii) Example 2. No additional production,
U.S. source gross receipts.

(iii) Example 3. Production in United
States, foreign sales.

(iv) Example 4. Production and sales in
United States.

(v) Example 5. Additional production.

(c) Determination of taxable income.

(d) Scholarships, fellowship grants, grants,
prizes, and awards.

(1) In general.

(2) Source of income.

(i) United States source income.

(ii) Foreign source income.

(iii) Certain activities conducted outside
the United States.

(3) Definitions.

(4) Effective dates.

(i) Scholarships and fellowship grants.

(ii) Grants, prizes and awards.

(e) Residual interest in a REMIC.

(1) REMIC inducement fees.

(2) Excess inclusion income and net losses.
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(f) Applicability date.

§1.863-2 Allocation and apportionment of
taxable income.

(a) Determination of taxable income.
(b) Determination of source of taxable
income.
(c) Applicability date.
§1.863-3 Allocation and apportionment of
income from certain sales of inventory.

(a) In general.

(1) Scope.

(2) Cross references.

(b) Sourcing based solely on production
activities.

(c) Determination of the source of gross
income from production activity.

(1) Production only within the United
States or only within foreign countries.

(i) Source of income.

(ii) Definition of production assets.

(iii) Location of production assets.

(2) Production both within and without the
United States.

(i) Source of income.

(ii) Adjusted basis of production assets.

(A) In general.

(B) Production assets used to produce other
property.

(3) Anti-abuse rule.

(4) Examples.

(i) Examplel. Source of gross income.

(ii) Example 2. Location of intangible
property.

(iii) Example 3. Anti-abuse rule.

(d) Determination of source of taxable
income.

(e) Income partly from sources within a
possession of the United States.

(1) In general.

(2) Allocation or apportionment for
Possession Production Sales.

(3) Allocation or apportionment for
Possession Purchase Sales.

(i) Determination of source of gross income
from Possession Purchase Sales.

(ii) Determination of source of gross
income from business activity.

(A) Source of gross income.
(B) Business activity.
(C) Location of business activity.
(1) Sales activity.
(2) Cost of goods sold.
(3) Expenses.
(4) Examples.

(i) Example 1: Purchase of goods
manufactured in possession.

(ii) Example 2: Purchase of goods
manufactured outside possession.

(5) Special rules for partnerships.

(f) Special rules for partnerships.

(1) General rule.

(2) Exceptions.

(i) In general.

(ii) Attribution of production assets to or
from a partnership.

(iii) Basis.

(3) Examples.

(i) Example 1. Distributive share of
partnership income.

(ii) Example 2. Distribution in kind.

(g) Applicability dates.
§1.863-4 Certain transportation services.

(a) General.
(b) Gross income.
(c) Allocation of costs or expenses.

(d) Items not included as costs or expenses.
(1) Taxes and interest.
(2) Other business activity and general
expenses.
(3) Personal exemptions and special
deductions.
(e) Property used while within the United
States.
(1) General.
(2) Average property.
(3) Current assets.
(f) Taxable income.
(1) General.
(2) Interest and taxes.
(3) General expenses.
(4) Personal exemptions.
(5) Special deductions.
(g) Allocation based on books of account.

§1.863-6 Income from sources within a
foreign country.

§1.863-7 Allocation of income attributable
to certain notional principal contracts
under section 863(a).

(a) Scope.

(1) Introduction.

(2) Effective/applicability date.

(b) Source of notional principal contract
income.

(1) General rule.

(2) Qualified business unit exception.

(3) Effectively connected notional principal
contract income.

(c) Election.

(1) Eligibility and effect.

(2) Time for making election.

(3) Manner of making election.

(d) Example.

(e) Cross references.

§1.863-8 Source of income derived from
space and ocean activity under section
863(d).

(a) In general.

(b) Source of gross income from space and
ocean activity.

(1) Space and ocean income derived by a
United States person.

(2) Space and ocean income derived by a
foreign person.

(i) In general.

(ii) Space and ocean income derived by a
controlled foreign corporation.

(iii) Space and ocean income derived by
foreign persons engaged in a trade or
business within the United States.

(3) Source rules for income from certain
sales of property.

(i) Sales of purchased property.

(ii) Sales of property produced by the
taxpayer.

(A) General.

(B) Production only in space or
international water, or only outside space
and international water.

(G) Production both in space or
international water and outside space and
international water.

(4) Special rule for determining the source
of gross income from services.

(5) Special rule for determining source of
income from communications activity (other
than income from international
communications activity).

(c) Taxable income.

(d) Space and ocean activity.

(1) Definition.

(i) Space activity.

(ii) Ocean activity.

(2) Determining a space or ocean activity.

(i) Production of property in space or
international water.

(ii) Special rule for performance of
services.

(A) General.

(B) Exception to the general rule.

(3) Exceptions to space or ocean activity.

(e) Treatment of partnerships.

(f) Examples.

(1) Example 1. Space activity—activity
occurring on land and in space.

(2) Example 2. Space activity.

(3) Example 3. Services as space activity—
de minimis value attributable to performance
occurring in space.

(4) Example 4. Space activity.

(5) Example 5. Space activity.

(6) Example 6. Space activity—treatment of
land activity.

(7) Example 7. Use of intangible property
in space.

(8) Example 8. Performance of services.

(9) Example 9. Separate transactions.

(10) Example 10. Sale of property in
international water.

(11) Example 11. Sale of property in space.

(12) Example 12. Sale of property in space.

(13) Example 13. Source of income of a
foreign person.

(14) Example 14. Source of income of a
foreign person.

(g) Reporting and documentation
requirements.

(1) In general.

(2) Required documentation.

(3) Access to software.

(4) Use of allocation methodology.

(h) Applicability date.

§1.863-9 Source of income derived from
communications activity under section
863(a), (d), and (e).

(a) In general.

(b) Source of international communications
income.

(1) International communications income
derived by a United States person.

(2) International communications income
derived by foreign persons.

(i) In general.

(ii) International communications income
derived by a controlled foreign corporation.

(iii) International communications income
derived by foreign persons with a fixed place
of business in the United States.

(iv) International communications income
derived by foreign persons engaged in a trade
or business within the United States.

(c) Source of U.S. communications income.

(d) Source of foreign communications
income.

(e) Source of space/ocean communications
income.

(f) Source of communications income
when taxpayer cannot establish the two
points between which the taxpayer is paid to
transmit the communication.

(g) Taxable income.

(h) Communications activity and income
derived from communications activity.

(1) Communications activity.

(i) General rule.

(ii) Separate transaction.

(2) Income derived from communications
activity.
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(3) Determining the type of
communications activity.

(i) In general.

(ii) Income derived from international
communications activity.

(iii) Income derived from U.S.
communications activity.

(iv) Income derived from foreign
communications activity.

(v) Income derived from space/ocean
communications activity.

(i) Treatment of partnerships.

(j) Examples.

(k) Reporting and documentation
requirements.

(1) In general.

(2) Required documentation.

(3) Access to software.

(4) Use of allocation methodology.

(1) Effective date.
§1.863-10 Source of income from a
qualified fails charge.
(a) In general.
(b) Qualified business unit exception.

(c) Effectively connected income
exception.

(d) Qualified fails charge.

(e) Designated security.

(g) Effective/applicability date.

m Par. 3. Section 1.863—0A is added to
read as follows:

§1.863—0A Table of contents.

This section lists captions contained
in §§1.863—3A and 1.863-3AT.

§1.863-3A Income from the sale of
personal property derived partly from
within and partly from without the
United States.

(a) General.

(1) Classes of income.

(2) Definition.

(b) Income partly from sources within a
foreign country.

(1) General.

(2) Allocation or apportionment.

(c) Income partly from sources within a
possession of the United States.

(1) General.

(2) Allocation or apportionment.

(3) Personal property produced and sold.

(4) Personal property purchased and sold.

§1.863-3AT Income from the sale of
personal property derived partly from
within and partly from without the
United States (temporary).

(a) [Reserved].

(b) Income partly from sources within a
foreign country.

(1) [Reserved].

(2) Allocation or apportionment.

(c)(1) through (4) [Reserved].

m Par. 4. Section 1.863-1 is amended as
follows:

m a. In paragraph (a):

m i. Revising the third sentence.

m ii. Removing “§ 1.863-3(g)” and
adding in its place “§1.863-3(f).”

m b. Revising paragraph (b)(1).

m c. In paragraph (%))(2):

m i. Removing “prior to export terminal”’
from the heading and adding in its place
“activities.”

m ii. Removing “‘before the relevant
product is shipped from the export
terminal” from the first sentence.
m iii. Adding “oil or gas” before “well”
and “‘other natural” before “deposit” in
the second sentence.
m d. Removing “§§1.1502-13 or 1.863—
3(g)(2)” from paragraph (b)(3)(i) and
adding in its place “§ 1.1502—13 or
1.863-3(f)(2).”
m e. In paragraph (b)(3)(ii):
m i. Adding “uncut” before “timber” in
the first sentence.
m ii. Adding “(except for § 1.954—
3(a)(4)(iv))” at the end of the second
sentence.
m iii. Removing ““to or from the export
terminal” from the third sentence.
m f. Removing paragraph (b)(3)(iii).
m g. In paragraph (b)(6), removing ‘‘this
paragraph (b)”” from the first sentence
and adding in its place “paragraph (b)(2)
of this section.”
m h. Designating Examples 1, 2, 3, 4, and
5 of paragraph (b)(7) as paragraphs
(b)(7)(i) through (v).
m i. Revising newly designated
paragraphs (b)(7)(i) through (v).
m j. In paragraph (f):
m i. Revising the heading.
m ii. Adding three sentences at the start
of the paragraph.

The revisions and additions read as
follows:

§1.863—1 Allocation of gross income
under section 863(a).

(a) * * * See also section 865(b) for
rules for sourcing income from the sale
of inventory property, within the
meaning of section 865(i)(1) (inventory),
generally, and section 865(e)(2) and
§1.865-3 for sourcing income from the
sale of personal property (including
inventory) by a nonresident that is
attributable to the nonresident’s office
or other fixed place of business in the
United States. * * *

(b) Natural resources—(1) In general.
Notwithstanding any other provision of
this part, except to the extent provided
in paragraph (b)(2) of this section or
§1.865-3, gross receipts from the sale
outside the United States of products
derived from the ownership or
operation of any farm, mine, oil or gas
well, other natural deposit, or uncut
timber within the United States shall be
treated as from sources within the
United States, and gross receipts from
the sale within the United States of
products derived from the ownership or
operation of any farm, mine, oil or gas
well, other natural deposit, or uncut
timber outside the United States shall be
treated as from sources without the
United States.

* * * * *

(7)* * %

(i) Example 1. No additional
production, foreign source gross
receipts. U.S. Mines, a domestic
corporation, operates a copper mine and
mill in Country X. U.S. Mines extracts
copper-bearing rocks from the ground
and transports the rocks to the mill
where the rocks are ground and
processed to produce copper-bearing
concentrate. The concentrate is
transported to a port where it is dried
in preparation for export, stored, and
then shipped to purchasers in the
United States. Because, under the facts
and circumstances, none of U.S. Mines’
activities constitute additional
production activities, within the
meaning of paragraph (b)(3)(ii) of this
section, paragraph (b)(2) of this section
does not apply, and under paragraph
(b)(1) of this section, gross receipts from
the sale of the concentrate will be
treated as from sources without the
United States.

(ii) Example 2. No additional
production, U.S. source gross receipts.
U.S. Gas, a domestic corporation,
extracts natural gas within the United
States, and transports the natural gas to
a Country X port where it is liquefied in
preparation for shipment. The liquefied
natural gas is then transported via
freighter and sold without additional
production activities in a foreign
country. Under paragraph (b)(3)(ii) of
this section, liquefaction of natural gas
is not an additional production activity
because liquefaction prepares the
natural gas for transportation. Therefore,
under paragraph (b)(1) of this section,
gross receipts from the sale of the
liquefied natural gas will be treated as
from sources within the United States.

(iii) Example 3. Production in United
States, foreign sales. U.S. Gold, a
domestic corporation, mines gold in
Country X, produces gold jewelry using
production assets located in the United
States, and sells the jewelry in Country
Y. Assume that the fair market value of
the gold before the additional
production activities in the United
States is $40x and that U.S. Gold
ultimately sells the gold jewelry in
Country Y for $100x. Under paragraph
(b)(2) of this section, $40x of U.S. Gold’s
gross receipts will be treated as from
sources without the United States, and
the remaining $60x of gross receipts will
be treated as from sources within the
United States under § 1.863-3.

(iv) Example 4. Production and sales
in United States. U.S. Oil, a domestic
corporation, extracts oil in Country X,
transports the oil via a pipeline to the
United States, refines the oil using
production assets located in the United
States, and sells the refined product in
the United States to unrelated persons.
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Assume that the fair market value of the
oil before refinement in the United
States is $80x and U.S. Oil ultimately
sells the refined product for $100x.
Under paragraph (b)(2) of this section,
$80x of gross receipts will be treated as
from sources without the United States,
and the remaining $20x of gross receipts
will be treated as from sources within
the United States under § 1.863-3.

(v) Example 5. Additional production.
The facts are the same as in paragraph
(b)(7)(1) of this section (the facts in
Example 1), except that U.S. Mines also
operates a smelter in Country X. The
concentrate output from the mill is
transported to the smelter where it is
transformed into smelted copper. The
smelted copper is exported to
purchasers in the United States. Under
the facts and circumstances, all the
processes applied to make copper
concentrate are considered mining.
Therefore, under paragraph (b)(2) of this
section, gross receipts equal to the fair
market value of the concentrate at the
smelter will be treated as from sources
without the United States. Under the
facts and circumstances, the conversion
of the concentrate into smelted copper
is an additional production activity in a
foreign country within the meaning of
paragraph (b)(3)(ii) of this section.
Therefore, the source of U.S. Mines’s
excess gross receipts will be determined
under § 1.863-3, pursuant to paragraph
(b)(2) of this section.

* * * * *

(f) Applicability date. Paragraph (b) of
this section applies to taxable years
ending on or after December 23, 2019.
However, a taxpayer may apply
paragraph (b) of this section in its
entirety for taxable years beginning after
December 31, 2017, and ending before
December 23, 2019, provided that the
taxpayer and all persons related to the
taxpayer (within the meaning of section
267 or 707) apply paragraph (b) of this
section and §§1.863—2(b), 1.863-3,
1.863-8(b)(3)(ii), 1.864—5(a) and (b),
1.864—6(c)(2), and 1.865-3 in their
entirety for the taxable year, and once
applied, the taxpayer and all persons
related to the taxpayer (within the
meaning of section 267 or 707) continue
to apply these regulations in their
entirety for all subsequent taxable years.
For regulations generally applicable to
taxable years ending before December
23, 2019, see §1.863—1 as contained in
26 CFR part 1 revised as of April 1,
2020. * * *

m Par. 5. Section 1.863-2 is amended as
follows:

m a. In paragraph (a) introductory text:
m i. Removing “(and that is treated as
derived partly from sources within and

partly from sources without the United
States)” from the third sentence.
m ii. Adding a colon after the word
“income” at the end of the paragraph.
m b. Revising paragraph (b).
m c. Revising paragraph (c).

The revisions read as follows:

§1.863-2 Allocation and apportionment of
taxable income.

* * * * *

(b) Determination of source of taxable
income. Income treated as derived from
sources partly within and partly without
the United States under paragraph (a) of
this section may be allocated or
apportioned to sources within and
without the United States pursuant to
§§1.863-1, 1.863-3, 1.863—4, 1.863-8,
and 1.863-9. To determine the source of
certain types of income described in
paragraph (a)(1) of this section, see
§1.863—4. To determine the source of
gross income described in paragraph
(a)(2) of this section, see § 1.863—1 for
natural resources, § 1.863—3 for other
sales of inventory property, and § 1.863—
8 for source of gross income from space
and ocean activity. Section 1.865—3 may
apply instead of the provisions in this
section to source gross income from
sales of personal property (including
inventory property) by nonresidents
attributable to an office or other fixed
place of business in the United States.
To determine the source of income
partly from sources within a possession
of the United States, including income
described in paragraph (a)(3) of this
section, see § 1.863—3(e).

(c) Applicability date. Except as
provided in this paragraph (c), this
section applies to taxable years
beginning after December 30, 1996.
Paragraph (b) of this section applies to
taxable years ending on or after
December 23, 2019. However, a taxpayer
may apply paragraph (b) of this section
in its entirety for taxable years
beginning after December 31, 2017, and
ending before December 23, 2019,
provided that the taxpayer and all
persons related to the taxpayer (within
the meaning of section 267 or 707)
apply paragraph (b) of this section and
§§1.863-1(b), 1.863-3, 1.863-8(b)(3)(ii),
1.864—5(a) and (b), 1.864—6(c)(2), and
1.865-3 in their entirety for the taxable
year, and once applied, the taxpayer and
all persons related to the taxpayer
(within the meaning of section 267 or
707) continue to apply these regulations
in their entirety for all subsequent
taxable years. For regulations generally
applicable to taxable years ending
before December 23, 2019, see § 1.863—
2 as contained in 26 CFR part 1 revised
as of April 1, 2020.

m Par. 6. Section 1.863-3 is revised as
follows:

§1.863-3 Allocation and apportionment of
income from certain sales of inventory.

(a) In general—(1) Scope. Subject to
the rules of § 1.865-3, paragraphs (a)
through (d) of this section apply to
determine the source of income derived
from the sale of inventory property
(inventory) that a taxpayer produces (in
whole or in part) within the United
States and sells without the United
States, or that a taxpayer produces (in
whole or in part) without the United
States and sells within the United States
(collectively, Section 863(b)(2) Sales).
See section 865(i)(1) for the definition of
inventory. Paragraph (b) of this section
provides that the source of gross income
from Section 863(b)(2) Sales is based
solely on the production activities with
respect to the inventory. Paragraph (c) of
this section describes how to determine
source based on production activity,
including when inventory is produced
partly within the United States and
partly without the United States.
Paragraph (d) of this section determines
taxable income from Section 863(b)(2)
Sales. Paragraph (e) of this section
applies to determine the source of
certain income derived from a
possession of the United States.
Paragraph (f) of this section provides
special rules for partnerships for all
sales subject to §§ 1.863—1 through
1.863-3. Paragraph (g) of this section
provides applicability dates for the rules
in this section.

(2) Cross references. To determine the
source of income derived from the sale
of personal property (including
inventory) by a nonresident that is
attributable to the nonresident’s office
or other fixed place of business in the
United States under section 865(e)(2)
and § 1.865-3(c), the rules of §1.865-3
apply, and the rules of this section do
not apply except to the extent provided
in § 1.865-3. To determine the source of
income from sales of property produced
by the taxpayer, when the property is
either produced in whole or in part in
space, as defined in § 1.863—-8(d)(1)(i), or
international water, as defined in
§1.863-8(d)(1)(ii), or is sold in space or
international water, the rules of §1.863—
8 apply, and the rules of this section do
not apply except to the extent provided
in §1.863-8.

(b) Sourcing based solely on
production activities. Subject to the
rules of § 1.865-3, all income, gain, or
loss derived from Section 863(b)(2)
Sales is allocated and apportioned
solely on the basis of the production
activities with respect to the inventory.
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(c) Determination of the source of
gross income from production activity—
(1) Production only within the United
States or only within foreign countries—
(i) Source of income. For purposes of
this section, production activity means
an activity that creates, fabricates,
manufactures, extracts, processes, cures,
or ages inventory. See § 1.864-1.
Whether a taxpayer’s activities
constitute production activity is
determined under the principles of
§ 1.954-3(a)(4) (except for § 1.954—
3(a)(4)(iv)). Subject to the provisions in
§ 1.1502-13 or paragraph (f)(2)(ii) of this
section, the only production activities
that are taken into account for purposes
of §§1.863—1, 1.863—2, and this section
are those conducted directly by the
taxpayer. Where the taxpayer’s
production assets are located only
within the United States or only outside
the United States, gross income is
sourced where the taxpayer’s
production assets are located. For rules
regarding the source of income when
production assets are located both
within the United States and without
the United States, see paragraph (c)(2) of
this section. For rules regarding the
source of income when production takes
place, in whole or in part, in space or
international water, the rules of § 1.863—
8 apply, and the rules of this section do
not apply except to the extent provided
in §1.863-8.

(ii) Definition of production assets.
Subject to the provisions of § 1.1502-13
and paragraph (f)(2)(ii) of this section,
production assets include only tangible
and intangible assets owned directly by
the taxpayer that are directly used by
the taxpayer to produce inventory
described in paragraph (a) of this
section. Production assets do not
include assets that are not directly used
to produce inventory described in
paragraph (a) of this section. Thus,
production assets do not include such
assets as accounts receivables,
intangibles not related to production of
inventory (e.g., marketing intangibles,
including trademarks and customer
lists), transportation assets, warehouses,
the inventory itself, raw materials, or
work-in-process. In addition,
production assets do not include cash or
other liquid assets (including working
capital), investment assets, prepaid
expenses, or stock of a subsidiary.

(iii) Location of production assets. For
purposes of this section, a tangible
production asset will be considered
located where the asset is physically
located. An intangible production asset
will be considered located where the
tangible production assets owned by the
taxpayer to which it relates are located.

(2) Production both within and
without the United States—(i) Source of
income. Where the taxpayer’s
production assets are located both
within and without the United States,
income from sources without the United
States will be determined by
multiplying the gross income by a
fraction, the numerator of which is the
average adjusted basis of production
assets that are located outside the
United States and the denominator of
which is the average adjusted basis of
all production assets within and
without the United States. The
remaining income is treated as from
sources within the United States.

(ii) Adjusted basis of production
assets—(A) In general. For purposes of
paragraph (c)(2)(i) of this section, the
adjusted basis of an asset is determined
by using the alternative depreciation
system under section 168(g)(2). The
adjusted basis of all production assets
for purposes of paragraph (c)(2)(i) of this
section is determined as though the
production assets were subject to the
alternative depreciation system set forth
in section 168(g)(2) for the entire period
that such property has been in service.
The adjusted basis of the production
assets is determined without regard to
the election to expense certain
depreciable assets under section 179
and without regard to any additional
first-year depreciation provision (for
example, section 168(k), (1), and (m),
and former sections 1400L(b) and
1400N(d)). The average adjusted basis of
assets is computed by averaging the
adjusted basis at the beginning and end
of the taxable year, unless by reason of
changes during the taxable year, as
might be the case in the event of a major
acquisition or disposition of assets, the
average would materially distort the
calculation in paragraph (c)(2)(i) of this
section. In this event, the average
adjusted basis is determined upon a
more appropriate basis that is weighted
to reasonably reflect the period for
which the assets are held by the
taxpayer during the taxable year.

(B) Production assets used to produce
other property. If a production asset is
used to produce inventory sold in
Section 863(b)(2) Sales and also used to
produce other property during the
taxable year, the portion of its adjusted
basis that is included in the fraction
described in paragraph (c)(2)(i) of this
section will be determined under any
method that reasonably reflects the
portion of the asset that produces
inventory sold in Section 863(b)(2)
Sales. For example, the portion of such
an asset that is included in the formula
may be determined by multiplying the
asset’s average adjusted basis by a

fraction, the numerator of which is the
gross receipts from sales of inventory
from Section 863(b)(2) Sales produced
by the asset, and the denominator of
which is the gross receipts from all
property produced by that asset.

(3) Anti-abuse rule. The purpose of
paragraph (b) of this section and this
paragraph (c) is to attribute the source
of the taxpayer’s gross income from
certain sales of inventory property to the
location of the taxpayer’s production
activity. Therefore, if the taxpayer has
entered into or structured one or more
transactions with a principal purpose of
reducing its U.S. tax liability in a
manner inconsistent with the purpose of
paragraph (b) of this section or this
paragraph (c), the Commissioner may
make appropriate adjustments so that
the source of the taxpayer’s gross
income more clearly reflects the
location of production activity. For
example, a taxpayer may be subject to
the rule in this paragraph (c)(3) if
domestic production assets are acquired
by a related partnership (or a subsidiary
of a related partnership) with a
principal purpose of reducing its U.S.
tax liability by claiming that the
taxpayer’s income from sales of
inventory is subject to section 862(a)(6)
rather than section 863(b).

(4) Examples. The following examples
illustrate the rules of this paragraph (c):

(i) Example 1. Source of gross
income—(A) Facts. A, a U.S.
corporation, produces widgets that are
sold both within the United States and
within a foreign country. The initial
manufacture of all widgets occurs in the
United States. The second stage of
production of widgets that are sold
within a foreign country is completed
within the country of sale. A’s U.S.
plant and machinery which is involved
in the initial manufacture of the widgets
has an average adjusted basis of $200, as
determined using the alternative
depreciation system under section
168(g)(2). A also owns warehouses used
to store work-in-process. A owns foreign
equipment with an average adjusted
basis of $25. A’s gross receipts from all
sales of widgets is $100, and its gross
receipts from export sales of widgets is
$25. Assume that apportioning average
adjusted basis using gross receipts is
reasonable. Assume A’s cost of goods
sold from the sale of widgets in the
foreign countries is $13 and thus, its
gross income from widgets sold in
foreign countries is $12.

(B) Analysis. A determines its gross
income from sources without the United
States by multiplying A’s $12 of gross
income from sales of widgets in foreign
countries by a fraction, the numerator of
which is all relevant foreign production
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assets, or $25, and the denominator of
which is all relevant production assets,
or $75 ($25 foreign assets + ($200 U.S.
assets x $25 gross receipts from export
sales/$100 gross receipts from all sales)).
Therefore, A’s gross income from
sources without the United States is $4
($12 x ($25/$75)).

(ii) Example 2. Location of intangible
property. Assume the same facts as in
paragraph (c)(4)(i)(A) of this section (the
facts in Example 1), except that A
employs a patented process that applies
only to the initial production of widgets.
In computing the formula used to
determine the source of gross income,
A’s patent, if it has an average adjusted
basis, would be located in the United
States.

(iii) Example 3. Anti-abuse rule—(A)
Facts. Assume the same facts as in
paragraph (c)(4)(i)(A) of this section (the
facts in Example 1). A sells its U.S.
assets to B, an unrelated U.S.
corporation, with a principal purpose of
reducing its U.S. tax liability by
manipulating the property fraction. A
then leases these assets from B. After
this transaction, under the general rule
of paragraph (c)(2) of this section, all of
A’s gross income would be considered
from sources without the United States,
because all of A’s relevant production
assets are located within a foreign
country. Since the leased property is not
owned by the taxpayer, it is not
included in the fraction.

(B) Analysis. Because A has entered
into a transaction with a principal
purpose of reducing its U.S. tax liability
by manipulating the formula described
in paragraph (c)(2)(i) of this section, A’s
income must be adjusted to more clearly
reflect the source of that income. In this
case, the Commissioner may
redetermine the source of A’s gross
income by ignoring the sale-leaseback
transactions.

(d) Determination of source of taxable
income. Once the source of gross
income has been determined under
paragraph (c) of this section, the
taxpayer must properly allocate and
apportion its expenses, losses, and other
deductions to its respective amounts of
gross income from sources within and
without the United States from its
Section 863(b)(2) Sales. See §§1.861-8
through 1.861-14T and 1.861-17.

(e) Income partly from sources within
a possession of the United States—(1) In
general. This paragraph (e) relates to
certain sales that give rise to income,
gain, or loss that is treated as derived
partly from sources within the United
States and partly from sources within a
possession of the United States (Section
863 Possession Sales). This paragraph
(e) applies to determine the source of

income derived from the sale of
inventory produced (in whole or in part)
by a taxpayer within the United States
and sold within a possession of the
United States, or produced (in whole or
in part) by a taxpayer in a possession of
the United States and sold within the
United States (collectively, Possession
Production Sales). It also applies to
determine the source of income derived
from the purchase of personal property
within a possession of the United States
and its sale within the United States
(Possession Purchase Sales). A taxpayer
subject to this paragraph (e) must
apportion gross income from Section
863 Possession Sales under paragraph
(e)(2) of this section (in the case of
Possession Production Sales) or under
paragraph (e)(3) of this section (in the
case of Possession Purchase Sales). The
source of taxable income from Section
863 Possession Sales is determined
under paragraph (d) of this section.

(2) Allocation or apportionment for
Possession Production Sales. The source
of gross income from Possession
Production Sales is determined under
the rules of paragraph (c) of this section,
except that the term possession of the
United States is substituted for foreign
country wherever it appears.

(3) Allocation or apportionment for
Possession Purchase Sales—(i)
Determination of source of gross income
from Possession Purchase Sales. Gross
income from Possession Purchase Sales
is allocated in its entirety to the
taxpayer’s business activity, and is then
apportioned between sources within the
United States and sources within a
possession of the United States under
paragraph (e)(3)(ii) of this section.

(ii) Determination of source of gross
income from business activity—(A)
Source of gross income. Gross income
from the taxpayer’s business activity is
sourced in the possession in the same
proportion that the amount of the
taxpayer’s business activity for the
taxable year within the possession bears
to the amount of the taxpayer’s business
activity for the taxable year both within
the possession and outside the
possession, with respect to Possession
Purchase Sales. The remaining income
is sourced in the United States.

(B) Business activity. For purposes of
this paragraph (e)(3)(ii), the taxpayer’s
business activity is equal to the sum
of—

(1) The amounts for the taxable period
paid for wages, salaries, and other
compensation of employees, and other
expenses attributable to Possession
Purchase Sales (other than amounts that
are nondeductible under section 263A,
interest, and research and
development);

(2) Cost of goods sold attributable to
Possession Purchase Sales during the
taxable period; and

(3) Possession Purchase Sales for the
taxable period.

(C) Location of business activity. For
purposes of determining the location of
the taxpayer’s business activity within a
possession, the following rules apply:

(1) Sales activity. Receipts from gross
sales will be attributed to a possession
in accordance with the principles of
§1.861-7(c).

(2) Cost of goods sold. Payments for
cost of goods sold will be properly
attributable to gross receipts from
sources within the possession only to
the extent that the property purchased
was manufactured, produced, grown, or
extracted in the possession (within the
meaning of section 954(d)(1)(A)).

(3) Expenses. Expenses will be
attributed to a possession under the
rules of §§ 1.861-8 through 1.861-14T.

(4) Examples. The following examples
illustrate the rules of paragraph (e)(3)(ii)
of this section relating to the
determination of source of gross income
from business activity:

(i) Example 1. Purchase of goods
manufactured in possession—(A) Facts.
U.S. Co. purchases in a possession
product X for $80 from A. A
manufactures X in the possession.
Without further production, U.S. Co.
sells X in the United States for $100.
Assume U.S. Co. has sales and
administrative expenses in the
possession of $10.

(B) Analysis. To determine the source
of U.S. Co.’s gross income, the $100
gross income from sales of X is allocated
entirely to U.S. Co.’s business activity.
Forty-seven dollars of U.S. Co.’s gross
income is sourced in the possession.
[Possession expenses ($10) plus
possession purchases (i.e., cost of goods
sold) ($80) plus possessions sales ($0),
divided by total expenses ($10) plus
total purchases ($80) plus total sales
($100).] The remaining $53 is sourced in
the United States.

(ii) Example 2. Purchase of goods
manufactured outside possession—(A)
Facts. Assume the same facts as in
paragraph (e)(4)(i)(A) of this section (the
facts in Example 1), except that A
manufactures X outside the possession.

(B) Analysis. To determine the source
of U.S. Co.’s gross income, the $100
gross income is allocated entirely to
U.S. Co.’s business activity. Five dollars
of U.S. Co.’s gross income is sourced in
the possession. [Possession expenses
($10) plus possession purchases ($0)
plus possession sales ($0), divided by
total expenses ($10) plus total purchases
($80) plus total sales ($100).] The $80
purchase is not included in the



Federal Register/Vol. 85, No. 239/Friday, December 11, 2020/Rules and Regulations

79849

numerator used to determine U.S. Co.’s
business activity in the possession,
since product X was not manufactured
in the possession. The remaining $95 is
sourced in the United States.

(5) Special rules for partnerships. In
applying the rules of this paragraph (e)
to transactions involving partners and
partnerships, the rules of paragraph (f)
of this section apply.

(f) Special rules for partnerships—(1)
General rule. For purposes of § 1.863-1
and this section, a taxpayer’s production
activity does not include production
activities conducted by a partnership of
which the taxpayer is a partner either
directly or through one or more
partnerships, except as otherwise
provided in paragraphs (c)(3) or (f)(2) of
this section.

(2) Exceptions—(i) In general. For
purposes of determining the source of
the partner’s distributive share of
partnership income or determining the
source of the partner’s income from the
sale of inventory property which the
partnership distributes to the partner in
kind, the partner’s production activity
includes an activity conducted by the
partnership. In addition, the production
activity of a partnership includes the
production activity of a taxpayer that is
a partner either directly or through one
or more partnerships, to the extent that
the partner’s production activity is
related to inventory that the partner
contributes to the partnership in a
transaction described under section 721.

(ii) Attribution of production assets to
or from a partnership. A partner will be
treated as owning its proportionate
share of the partnership’s production
assets only to the extent that, under
paragraph (f)(2)(i) of this section, the
partner’s activity includes production
activity conducted through a
partnership. A partner’s share of
partnership assets will be determined by
reference to the partner’s distributive
share of partnership income for the year
attributable to such production assets.
Similarly, to the extent a partnership’s
activities include the production
activities of a partner, the partnership
will be treated as owning the partner’s
production assets related to the
inventory that is contributed in kind to
the partnership. See paragraph (c)(2)(ii)
of this section for rules apportioning the
basis of assets to Section 863 Sales.

(iii) Basis. For purposes of this
section, in those cases where the partner
is treated as owning its proportionate
share of the partnership’s production
assets, the partner’s basis in production
assets held through a partnership shall
be determined by reference to the
partnership’s adjusted basis in its assets
(including a partner’s special basis

adjustment, if any, under section 743).
Similarly, a partnership’s basis in a
partner’s production assets is
determined with reference to the
partner’s adjusted basis in its assets.

(3) Examples. The following examples
illustrate the rules of this paragraph (f):
(i) Example 1. Distributive share of

partnership income. A, a U.S.
corporation, forms a partnership in the
United States with B, a country X
corporation. A and B each have a 50
percent interest in the income, gains,
losses, deductions and credits of the
partnership. The partnership is engaged
in the manufacture and sale of widgets.
The widgets are manufactured in the
partnership’s plant located in the
United States and are sold by the
partnership outside the United States.
The partnership owns the
manufacturing facility and all other
production assets used to produce the
widgets. A’s distributive share of
partnership income includes 50 percent
of the sales income from these sales. In
applying the rules of section 863 to
determine the source of its distributive
share of partnership income from the
export sales of widgets, A is treated as
carrying on the activity of the
partnership related to production of
these widgets and as owning a
proportionate share of the partnership’s
assets related to production of the
widgets, based upon its distributive
share of partnership income.

(ii) Example 2. Distribution in kind.
Assume the same facts as in paragraph
(H)(3)(i) of this section (the facts in
Example 1) except that the partnership,
instead of selling the widgets,
distributes the widgets to A and B. A
then further processes the widgets and
then sells them outside the United
States. In determining the source of the
income earned by A on the sales outside
the United States, A is treated as
conducting the activities of the
partnership related to production of the
distributed widgets. Thus, the source of
gross income on the sale of the widgets
is determined under section 863 and
this section. In applying paragraph (c) of
this section, A is treated as owning its
proportionate share of the partnership’s
production assets based upon its
distributive share of partnership
income.

(g) Applicability dates. This section
applies to taxable years ending on or
after December 23, 2019. However, a
taxpayer may apply this section in its
entirety for taxable years beginning after
December 31, 2017, and ending before
December 23, 2019, provided that the
taxpayer and all persons related to the
taxpayer (within the meaning of section
267 or 707) apply this section and

§§1.863—1(b), 1.863—2(b), 1.863—
8(b)(3)(ii), 1.864-5(a) and (b), 1.864—
6(c)(2), and 1.865-3 in their entirety for
the taxable year, and once applied, the
taxpayer and all persons related to the
taxpayer (within the meaning of section
267 or 707) continue to apply these
regulations in their entirety for all
subsequent taxable years. For
regulations generally applicable to
taxable years ending before December
23, 2019, see § 1.863—3 as contained in
26 CFR part 1 revised as of April 1,
2020.

m Par. 7. Section 1.863-8 is amended as
follows:

m a. Revising paragraph (b)(3)(ii)(A).

m b. In paragraph (b)(3)(ii)(B):

m i. Removing “income allocable to
production activity”” wherever it
appears and adding in its place “gross
income”.

m ii. Removing ““§ 1.863-3(c)(1)” from
the second sentence and adding in its
place “§1.863-3(c)”.

m c. In paragraph (b)(3)(ii)(C):

m i. Removing “allocable to production
activity”” wherever it appears.

m ii. Removing “allocated to production
activity” from the fifth sentence.

m iii. Removing “§ 1.863-3(c)(1)” from
the fifth sentence and adding in its
place “§1.863-3(c)”.

m d. Removing paragraph (b)(3)(ii)(D).

m e. In paragraph (c), removing
“(b)(3)(i1)(C)” from the first sentence
and adding in its place “(b)(3)(ii)”.

m f. Designating Examples 1 through 14
of paragraph (f) as paragraphs ()(1)
through (14).

m g. In newly designated paragraphs
(f)(1) through (14), removing the period
between the second and third level
paragraph headings and adding an em-
dash in its place.

m h. Removing “this Example 4” from
newly designated paragraph (f)(4)(i)
wherever it appears and adding in its
place “paragraph (f)(4)(i) (Example 4)”.
m i. Removing “Example 4” from newly
designated paragraph (f)(5)(i) and
adding in its place “paragraph (f)(4)(i) of
this section (the facts in Example 4)”.
m j. Revising newly designated
paragraph (f)(6)(ii).

m k. Removing “Example 8’ from newly
designated paragraph (f)(9)(i) and
adding in its place “in paragraph (f)(8)(i)
of this section (the facts in Example 8)”.
m . Removing “Example 8” from newly
designated paragraph (f)(9)(ii) and
adding in its place “paragraph (f)(8)(ii)
of this section (the analysis in Example
8)".

m m. Revising newly designated
paragraph (f)(11)(ii).

m n. In paragraph (g)(1), removing
“(b)(3)(11)(C)” from the first sentence
and adding in its place “(b)(3)(ii)”.
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m o. In paragraph (g)(4) introductory
text, removing ““(b)(3)(ii)(C)” from the
first sentence and adding in its place
“(b)(3)(i1)”.
m p. In paragraph (h), adding three
sentences at the end of the paragraph.
The revisions and additions read as
follows:

§1.863-8 Source of income derived from
space and ocean activity under section
863(d).
* * * * *

* x %

(g) * x %

(ii) Sales of property produced by the
taxpayer—(A) General. If the taxpayer
both produces property and sells such
property and either the production (in
whole or in part) or the sale takes place
in space or international water, the
taxpayer must allocate and apportion all
income, gain, or loss derived from sales
of such property solely on the basis of
the production activities with respect to
such property, and the source of that
income will be determined under
paragraph (b)(3)(ii)(B) or (C) of this
section. To determine the source of
income derived from the sale of
personal property (including inventory)
by a nonresident that is attributable to
the nonresident’s office or other fixed
place of business in the United States
under section 865(e)(2), the rules of
§ 1.865-3 apply, and the rules of this
section do not apply.

* * * * *
I

(6) * x %

(ii) Analysis. The collection of data
and creation of images in space is
characterized as the creation of property
in space. Because S both produces and
sells the data, the source of the gross
income from the sale of the data is
determined under paragraph (b)(3)(ii) of
this section solely on the basis of the
production activities. The source of S’s
gross income is determined under
paragraph (b)(3)(ii)(C) of this section
because production activities occur both
in space and on land.

* * * * *

(11) L

(ii) Analysis. Because S’s rights, title,
and interest in the satellite pass to the
customer in space, the sale takes place
in space under § 1.861-7(c), and the sale
transaction is space activity under
paragraph (d)(1)(i) of this section. The
source of income derived from the sale
of the satellite manufactured in the
United States and sold in space is
determined under paragraph (b)(3)(ii) of
this section solely on the basis of the
production activities with respect to the

satellite.
* * * * *

(h) * * * Paragraph (b)(3)(ii) of this
section applies to taxable years ending
on or after December 23, 2019. However,
a taxpayer may apply paragraph
(b)(3)(ii) of this section in its entirety for
taxable years beginning after December
31, 2017, and ending before December
23, 2019, provided that the taxpayer and
all persons related to the taxpayer
(within the meaning of section 267 or
707) apply paragraph (b)(3)(ii) of this
section and §§1.863-1(b), 1.863—2(b),
1.863-3, 1.864-5(a) and (b), 1.864—
6(c)(2), and 1.865-3 in their entirety for
the taxable year, and once applied, the
taxpayer and all persons related to the
taxpayer (within the meaning of section
267 or 707) continue to apply these
regulations in their entirety for all
subsequent taxable years. For
regulations generally applicable to
taxable years ending before December
23, 2019, see § 1.863—8 as contained in
26 CFR part 1 revised as of April 1,
2020.
m Par. 8. Section 1.864-5 is amended as
follows:
m a. Adding a sentence to the end of
paragraph (a);
m b. Revising the first sentence of
paragraph (b) introductory text; and
m c. Adding paragraph (e).

The additions read as follows:

§1.864-5 Foreign source income
effectively connected with U.S. business.

(a) * * * To determine the source of
income, gain or loss from the sale of
personal property (including inventory
property) attributable to an office or
other fixed place of business in the
United States by nonresidents, as
defined in section 865(g)(1)(B), see
§1.865-3.

(b) * * * Income, gain, or loss from
sources without the United States other
than income described in paragraph (c)
of this section or income from section
865(e)(2) sales, as defined in § 1.865—
3(c), shall be taken into account
pursuant to paragraph (a) of this section
in applying §§ 1.864—6 and 1.864—7 only
if it consists of—

* * * * *

(e) Applicability dates. Paragraphs (a)
and (b) of this section apply to taxable
years ending on or after December 23,
2019. However, a taxpayer may apply
paragraphs (a) and (b) of this section in
their entirety for taxable years beginning
after December 31, 2017, and ending
before December 23, 2019, provided that
the taxpayer and all persons related to
the taxpayer (within the meaning of
section 267 or 707) apply paragraphs (a)
and (b) of this section and §§1.863—1(b),
1.863-2(b), 1.863-3, 1.863—38(b)(3)(ii),
1.864-6(c)(2), and 1.865—3 in their
entirety for the taxable year, and once

applied, the taxpayer and all persons
related to the taxpayer (within the
meaning of section 267 or 707) continue
to apply these regulations in their
entirety for all subsequent taxable years.
For regulations generally applicable to
taxable years ending before December
23, 2019, see § 1.864—5 as contained in
26 CFR part 1 revised as of April 1,
2020.
m Par. 9. Section 1.864—6 is amended as
follows:
m a. Revising paragraph (c)(2).
m b. Revising paragraph (c)(3).
m c. Adding paragraph (c)(4).

The revisions and additions read as
follows:

§1.864-6 Income, gain, or loss attributable
to an office or other fixed place of business
in the United States.
* * * * *

C * *x %

(2) Special limitation in case of sales
of goods or merchandise through U.S.
office. Notwithstanding paragraph (c)(1)
of this section, the special rules
described in this paragraph (c)(2) apply
with respect to a sale of goods or
merchandise specified in § 1.864—
5(b)(3), to which paragraph (b)(3)(i) of
this section does not apply. In the case
of a nonresident alien with a tax home
within the United States, as defined in
section 911(d)(3), the amount of income
from the sale of goods or merchandise
that is properly allocable to the
individual’s U.S. office is determined
under §1.865-3(d).

(3) Examples. The application of this
paragraph (c) may be illustrated by the
following examples—

(i) Example 1. Sales of produced
inventory through a U.S. sales office.
Individual A, who is a nonresident alien
within the meaning of section
7701(b)(1)(B) and has a tax home in the
United States, manufactures machinery
in a foreign country and sells the
machinery outside the United States
through A’s sales office in the United
States for use in foreign countries. A is
not a nonresident within the meaning of
section 865(g)(1)(B). Therefore, § 1.865—
3 does not apply to A’s sale of the
machinery, except to the extent
provided in paragraph (c)(2) of this
section. Title to the property sold is
transferred to the foreign purchaser
outside the United States, but no office
or other fixed place of business of A in
a foreign country materially participates
in the sale made through A’s U.S. office.
By reason of its sales activities in the
United States, A is engaged in business
in the United States during the taxable
year. During the taxable year, A derives
a total income of $250,000x from these
sales. Under paragraph (c)(2) of this
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section, the amount of income that is
allocable to A’s U.S. office is
determined under § 1.865-3(d)(2). The
taxpayer does not allocate income from
the sale under the books and records
method described in § 1.865-3(d)(2)(ii).
Thus, 50 percent of A’s foreign source
income of $250,000x, plus any
additional income allocable based on
the location of production activities
under §§ 1.865-3(d)(2)(i) and 1.863-3
(in this case, $0x), is effectively
connected for the taxable year with the
conduct of A’s U.S. trade or business, or
$125,000x.

(ii) Example 2. Sales of inventory
purchased and resold through a U.S.
sales office by a nonresident alien with
a tax home in the United States.
Individual B, who is a nonresident alien
within the meaning of section
7701(b)(1)(B) and has a tax home in the
United States, has an office in a foreign
country that purchases merchandise and
sells it through B’s sales office in the
United States for use in various foreign
countries, with title to the property
passing outside the United States. B is
not a nonresident within the meaning of
section 865(g)(1)(B). Therefore, § 1.865—
3 does not apply to B’s sale of the
merchandise, except to the extent
provided in paragraph (c)(2) of this
section. No other office of B materially
participates in these sales made through
its U.S. office. By reason of its sales
activities in the United States, B is
engaged in business in the United States
during the taxable year. During the
taxable year, B derives income of
$300,000x from these sales made
through its U.S. sales office. All of B’s
income from these sales is foreign
source as B purchases the merchandise
outside the United States and title to the
merchandise also passes outside the
United States. The amount of income
properly allocable to B’s U.S. office
determined under § 1.865-3(d)(3) is
$300,000x, and thus $300,000x is
effectively connected for the taxable
year with the conduct of B’s U.S. trade
or business.

(iii) Example 3. Foreign sales office
also materially participates in sale. The
facts are the same as in paragraph
(c)(3)(ii) of this section (the facts in
Example 2), except that B also has an
office in a foreign country that is a
material factor in the realization of
income from the sales made through B’s
U.S. office. No income from the sale of
merchandise is allocable to B’s U.S.
sales office for the taxable year, by
reason of paragraph (b)(3)(i) of this
section, and thus none of the $300,000x
is effectively connected for the taxable
year with the conduct of B’s U.S. trade
or business.

(iv) Example 4. Sales of inventory
purchased and resold through a U.S.
sales office by a foreign corporation.
The facts are the same as in paragraph
(c)(3)(ii) of this section (the facts in
Example 2), except that B is a foreign
corporation. B is a nonresident within
the meaning of section 865(g)(1)(B). The
income from such sales will be sourced
in accordance with § 1.865—3(a) and
(d)(3).

(4) Applicability date. Paragraph (c)(2)
of this section applies to taxable years
ending on or after December 23, 2019.
However, a taxpayer may apply
paragraph (c)(2) of this section in its
entirety for taxable years beginning after
December 31, 2017, and ending before
December 23, 2019, provided that the
taxpayer and all persons related to the
taxpayer (within the meaning of section
267 or 707) apply paragraph (c)(2) of
this section and §§1.863—-1(b), 1.863—
2(b), 1.863-3, 1.863-8(b)(3)(ii), 1.864—
5(a) and (b), and 1.865-3 in their
entirety for the taxable year, and once
applied, the taxpayer and all persons
related to the taxpayer (within the
meaning of section 267 or 707) continue
to apply these regulations in their
entirety for all subsequent taxable years.
For regulations generally applicable to
taxable years ending before December
23, 2019, see § 1.864—6 as contained in
26 CFR part 1 revised as of April 1,
2020.

m Par. 10. Section 1.865-3 is added to
read as follows:

§1.865-3 Source of gross income from
sales of personal property (including
inventory property) by a nonresident
attributable to an office or other fixed place
of business in the United States.

(a) In general. Notwithstanding any
provision of section 861 through 865 or
other regulations in this part, this
section provides the sole sourcing rules
for gross income, gain, or loss from
section 865(e)(2) sales. Gross income,
gain, or loss from a section 865(e)(2) sale
is U.S. source income to the extent that
the gross income, gain, or loss is
properly allocable to an office or other
fixed place of business in the United
States under paragraph (d) of this
section.

(b) Exception for certain inventory
sales for use, disposition or
consumption outside the United States.
A section 865(e)(2) sale does not include
any sale of inventory property that is
sold for use, disposition, or
consumption outside the United States
if an office or other fixed place of
business of the nonresident in a foreign
country materially participates in the
sale. See § 1.864—6(b)(3) to determine
whether a foreign office materially

participates in the sale and whether the
property was destined for foreign use.

(c) Section 865(e)(2) sales. For
purposes of this section, a “‘section
865(e)(2) sale” is a sale of personal
property by a nonresident, including
inventory property, other than a sale
described in paragraph (b) of this
section, that is attributable to an office
or other fixed place of business in the
United States under the principles of
section 864(c)(5)(B) as prescribed in
§1.864—6(b)(1) and (2). In determining
whether a nonresident maintains an
office or other fixed place of business in
the United States, the principles of
section 864(c)(5)(A) as prescribed in
§ 1.864—7 apply, including the rules of
paragraph (d) of that section regarding
the office or other fixed place of
business of a dependent agent of the
nonresident. For purposes of this
section, “inventory property’’ has the
meaning provided in section 865(i)(1),
and “nonresident” has the meaning
provided in section 865(g)(1)(B).

(d) Amount of gross income, gain, or
loss on sale of personal property
properly allocable to a U.S. office—(1)
In general. Except as otherwise
provided in paragraphs (d)(2) through
(4) of this section, the amount of gross
income, gain, or loss from a section
865(e)(2) sale that is properly allocable
to an office or other fixed place of
business in the United States is
determined under the principles of
§1.864-6(c)(1).

(2) Produced inventory property.
Gross income, gain, or loss from a
section 865(e)(2) sale of inventory
property that is produced by the
nonresident seller is properly allocable
to an office or other fixed place of
business in the United States or to
production activities in accordance with
the “50/50 method” described in
paragraph (d)(2)(i) of this section.
However, in lieu of the 50/50 method,
the nonresident seller may elect to
allocate the gross income, gain, or loss
under the “books and records method”
described in paragraph (d)(2)(ii)(A) of
this section, provided that the
nonresident satisfies all of the
requirements described in paragraph
(d)(2)(ii)(B) of this section to the
satisfaction of the Commissioner. Gross
income allocable to production
activities under this paragraph (d)(2) is
sourced in accordance with §1.863-3.
For purposes of this paragraph (d)(2),
the term “produced” includes created,
fabricated, manufactured, extracted,
processed, cured, and aged, as
determined under the principles of
§1.954-3(a)(4) (except for § 1.954—
3(a)(4)(iv)). See section 864(a) and
§1.864—1.
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(i) The 50/50 method. Fifty percent of
the gross income, gain, or loss from a
section 865(e)(2) sale of inventory
property that is produced by the
nonresident seller is properly allocable
to an office or other fixed place of
business in the United States, and the
remaining 50 percent of the gross
income, gain, or loss is properly
allocable to production activities (the
“50/50 method”).

(ii) Books and records method—(A)
Method. Subject to paragraph
(d)(2)(i1)(B) of this section, a
nonresident may elect to determine the
amount of its gross income, gain, or loss
from the sale of inventory property
produced by the nonresident seller that
is properly allocable to production
activities and sales activities for the
taxable year based upon its books of
account (the “books and records
method”). The gross income, gain, or
loss allocable to sales activities under
this method is treated as properly
allocable to an office or other fixed
place of business in the United States
and the remaining gross income, gain, or
loss is treated as properly allocable to
production activities.

(B) Election and reporting rules—(1)
In general. A nonresident may not make
the election described in paragraph
(d)(2)(i1)(A) of this section unless the
requirements of paragraphs
(d)(2)(ii)(B)(2) through (4) of this section
are satisfied. Once the election is made,
the nonresident must continue to satisfy
the requirements of paragraphs
(d)(2)(ii)(B)(2) through (4) of this section
until the election is revoked. If the
nonresident fails to satisfy the
requirements in paragraphs
(d)(2)(ii)(B)(2) through (4) of this section
to the satisfaction of the Commissioner,
the Commissioner may, in its sole
discretion, apply the 50/50 method
described in paragraph (d)(2)(i) of this
section.

(2) Books of account. The nonresident
must establish that it, in good faith and
unaffected by considerations of tax
liability, regularly employs in its books
of account a detailed allocation of
receipts and expenditures that, under
the principles of section 482, clearly
reflects both the amount of the
nonresident’s gross income, gain, or loss
from its inventory sales that are
attributable to its sales activities, and
the amount of its gross income, gain, or
loss from its inventory sales that are
attributable to its production activities.
For purposes of this paragraph
(d)(2)(ii)(B)(2), section 482 principles
apply as if the office or other fixed place
of business in the United States were a
separate organization, trade, or business
(and, thus, a separate controlled

taxpayer) from the nonresident (whether
or not payments are made between the
United States office or other fixed place
of business and the nonresident’s other
offices, and whether or not the
nonresident itself would otherwise
constitute an organization, trade, or
business).

(3) Required records. The nonresident
must prepare and maintain the records
described in paragraph (d)(2)(ii)(B)(2) of
this section, which must be in existence
when its return is filed. The nonresident
must also prepare an explanation of
how the allocation clearly reflects the
nonresident’s gross income, gain, or loss
from production and sales activities
under the principles of section 482. The
nonresident must make available the
explanation and records of the
nonresident (including for the office or
other fixed place of business in the
United States and the offices or
branches that perform the production
activities) upon request of the
Commissioner, within 30 days, unless
some other period is agreed upon
between the Commissioner and the
nonresident.

(4) Making and revoking the books
and records method election; disclosure
of election. Except as otherwise
provided in publications, forms,
instructions, or other guidance, a
nonresident makes or revokes the
election to apply the books and records
method by attaching a statement to its
original timely filed Federal income tax
return (including extensions) providing
that it elects, or revokes the election, to
apply the books and records method
described in paragraph (d)(2)(ii)(A) of
this section. For nonresidents making
the election, the statement must provide
that the nonresident has prepared the
records described in paragraph
(d)(2)(i1)(B)(2) and (3) of this section.

(5) Limitation on revoking the books
and records method election. Once
made, the books and records method
election continues until revoked. An
election cannot be revoked, without the
consent of the Commissioner, for any
taxable year beginning within 48
months of the last day of the taxable
year for which the election was made.

(3) Purchased inventory property. All
gross income, gain, or loss from a
section 865(e)(2) sale of inventory
property that is both purchased and sold
by a nonresident is properly allocable to
an office or other fixed place of business
in the United States.

(4) Depreciable personal property.
Gain from a section 865(e)(2) sale of
depreciable personal property (as
defined in section 865(c)(4)) is allocated
under paragraphs (d)(4)(i) and (ii) of this
section.

(i) The gain not in excess of the
depreciation adjustments, if any, is
properly allocable to an office or other
fixed place of business in the United
States to the same extent that the gain
would be allocated to sources within the
United States under the rules of section
865(c)(1). The remaining gain not in
excess of the depreciation adjustments,
if any, is allocated to sources without
the United States in accordance with
section 865(c)(1). However,
notwithstanding the preceding
sentences, if the property was
predominantly used in the United
States, within the meaning of section
865(c)(3)(B)(i), for a particular taxable
year, all of the gain not in excess of
depreciation for that year is properly
allocable to the office or other fixed
place of business in the United States.

(ii) The gain in excess of the
depreciation adjustments, if any, is
treated as if such gain was from the sale
of inventory and the amount allocable to
an office or fixed place of business in
the United States is determined under
paragraph (d)(2) or (3) of this section, as
applicable.

(e) Determination of source of taxable
income. For rules allocating and
apportioning expenses to gross income
effectively connected with the conduct
of a trade or business of a foreign
corporation in the United States
(including gross income, gain, or loss
sourced under this section), see section
882(c)(1). For rules allocating and
apportioning expenses to gross income,
gain, or loss effectively connected with
the conduct of a trade or business of a
nonresident alien in the United States
(including gross income, gain, or loss
sourced under this section), see section
873(a).

(f) Export trade corporations. This
section does not apply for purposes of
defining an export trade corporation
under section 971(a).

(g) Applicability date. This section
applies to taxable years ending on or
after December 23, 2019. However, a
nonresident may apply this section in
its entirety for taxable years beginning
after December 31, 2017, and ending
before December 23, 2019, provided that
the nonresident and all persons related
to the nonresident (within the meaning
of section 267 or 707) apply this section
and §§1.863—1(b), 1.863-2(b), 1.863-3,
1.863—-8(b)(3)(ii), 1.864—5(a) and (b), and
1.864-6(c)(2) in their entirety for the
taxable year, and once applied, the
nonresident and all persons related to
the nonresident (within the meaning of
section 267 or 707) continue to apply
these regulations in their entirety for all
subsequent taxable years.
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§1.937-2 [Amended]

m Par. 11.In § 1.937-2 amend paragraph
(d) by removing ““§ 1.863-3(f)”” and
adding in its place “§1.863-3(e)”.
§1.937-3 [Amended]

m Par. 12.In § 1.937-3 amend paragraph
(d) by removing “§ 1.863-3(f)”” and
adding in its place “§1.863-3(e)”".

m Par. 13. Section 1.1502-13 is

amended by revising paragraph
(c)(7)(i1)(N) to read as follows:

§1.1502-13 Intercompany transactions.
* * * * *

(C) * *x %

(7) * *x %

(‘ * *x %

ii)

(N) Example (14): Source of income
under section 863—(1) Intercompany
sale—(i) Facts. S manufactures
inventory property solely in the United
States and recognizes $75x of income on
sales to B in Year 1. B conducts further
production activity on the inventory
property solely in Country Y and then
sells the inventory property to X in
Country Y and recognizes $25x of
income on the sale to X, also in Year 1.
Title passes from S to B, and from B to
X, in Country Y. Assume that applying
§ 1.863-3 on a single entity basis,
including the formula for
apportionment of multi-country
production activities by reference to the
basis of production assets, $10x would
be treated as foreign source income and
$90x would be treated as U.S. source
income (that is, 10 percent of the
production occurred outside the United
States and 90 percent occurred within
the United States, as measured by the
basis of assets used in production
activities with respect to the property).
Assume further that, on a separate entity
basis, S would have $0x of foreign
source income and $75x of U.S. source
income and all of B’s $25x of income
would be foreign source income.

(if) Analysis. Under the matching rule,
both S’s $75x intercompany item and
B’s $25x corresponding item are taken
into account in Year 1. In determining
the source of S and B’s income from the
inventory property sales, the attributes
of S’s intercompany item and B’s
corresponding item are redetermined to
the extent necessary to produce the
same effect on consolidated taxable
income (and consolidated tax liability)
as if S and B were divisions of a single
corporation. See paragraph (c)(1)(i) of
this section. On a single entity basis, S
and B would have $10x that would be
treated as foreign source income and
$90x that would be treated as U.S.
source income, but without application
of this section (that is, on a separate

entity basis), S would have $75x of U.S.
source income and B would have $25x
of foreign source income. Under
paragraph (c)(4)(ii) of this section, a
redetermined attribute must be allocated
between S and B using a reasonable
method. On a separate entity basis B
would have only foreign source income
and S would have only U.S. source
income. Accordingly, under paragraph
(c)(1)(i) of this section, $15x of B’s $25x
sales income that would be treated as
foreign source income on a separate
entity basis is redetermined to be U.S.
source income.

(2) Sale of property reflecting
intercompany services or intangibles—
(1) Facts. S earns $10x of income
performing services in the United States
for B. B capitalizes S’s fees into the basis
of inventory property that it
manufactures in the United States and
sells to an unrelated person in Year 1 at
a $90x profit, with title passing in
Country Y. Assume that on a single
entity basis, $100x is treated as U.S.
source income and $0x is treated as
foreign source income. Further assume
that on a separate entity basis, S would
have $10x of U.S. source income, and B
would have $90x of U.S. source income,
with neither having any foreign source
income.

(if) Analysis. Under the matching rule,
S’s $10x income and B’s $90x income
are taken into account in Year 1. In
determining the source of S and B’s
income, the attributes of S’s
intercompany item and B’s
corresponding item are redetermined to
the extent necessary to produce the
same effect on consolidated taxable
income (and consolidated tax liability)
as if S and B were divisions of a single
corporation. Because the results are the
same on a single entity basis and a
separate entity basis ($100x of U.S.
source income and $0x of foreign source
income), the attributes are not
redetermined under paragraph (c)(1)(i)
of this section.

Sunita Lough,

Deputy Commissioner for Services and
Enforcement.

Approved: September 21, 2020.
David J. Kautter,

Assistant Secretary of the Treasury (Tax
Policy).
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BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9902]
RIN 1545-BP15

Guidance Under Sections 951A and
954 Regarding Income Subject to a
High Rate of Foreign Tax; Correcting
Amendment

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to Treasury Decision 9902,
which was published in the Federal
Register on Thursday, July 23, 2020.
Treasury Decision 9902 contained final
regulations under the global intangible
low-taxed income and subpart F income
provisions of the Internal Revenue Code
regarding the treatment of income that
is subject to a high rate of foreign tax.
DATES: This correction is effective on
December 11, 2020.

FOR FURTHER INFORMATION CONTACT:
Jorge M. Oben or Larry R. Pounders at
(202) 317-6934 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9902) that
are the subject of this correction are
issued under section 951A of the Code.

Need for Correction
As published on July 23, 2020 (85 FR
44620) the final regulations (TD 9902)
contain errors that need to be corrected.
List of Subjects in 26 CFR Part 1
Income taxes, Reporting and
recordkeeping requirements.
Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805.

* * * * *
m Par. 2. Section 1.951A-2 is amended
by:

m a. Revising the third sentence of
paragraph (c)(3)(ii)(B).

m b. Revising paragraphs (c)(7)(iii)(B)(2)
and (c)(7)(viii)(A)(2)(i1).

m c. Revising the first sentence of
paragraph (c)(7)(viii)(A)(4) introductory
text.
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m d. Revising paragraph
(c)(7)(viii)(A)(4)(3).

m e. Redesignating paragraph
(c)(8)(iii)(C)(2)(vii) as paragraph
(c)(8)(iii)(C)(2)(vi1).

m f. Removing “DE1Y” in paragraph

(c)(8)(iii)(D)(6)(i) and adding in its place
“FDE1Y".
m g. Removing “CFC1X” in paragraph
(c)(8)(iii)(D)(6)(iii) and adding in its
place “CFC2X".

The revisions read as follows:

§1.951A-2 Tested income and tested loss.

* * * *

* % *
% * %

*
(c) *
(3)*
(ii) *
(B) * * * Therefore, for example,
interest expense that is apportioned
under the modified gross income
method to a tentative gross tested
income item of a lower-tier corporation
under paragraph (c)(7)(iii)(A) of this
section may be allocated and
apportioned to the tested income of the
upper-tier corporation or to the residual
grouping, depending on whether the
lower-tier corporation’s tentative gross
tested income item is an item of gross
tested income or is excluded from gross
tested income under the high-tax
exclusion. * * *

) I

(2) In the case of payments to a tested
unit that is treated as a foreign branch
under paragraph (c)(7)(iii)(B)(1) of this
section, applying the principles of

§ 1.904—6(a)(2)(ii) and (iii) as if the
tested unit receiving the payment were
a foreign branch owner (and as if the
tested unit making the payment were a
foreign branch); and

* * * * *

(i7) Each United States shareholder
that owns within the meaning of section
958(a) (including both domestic
partnerships that are United States
shareholders that own stock within the
meaning of section 958(a) without
regard to § 1.951A—1(e)(1) and partners
of a domestic partnership that are
United States shareholders that are
treated as owning stock withing the
meaning of section 958(a) by reason of
§1.951A—-1(e)(1)) stock of the controlled
foreign corporation as of the end of the
CFC’s taxable year to which the election
relates must file amended Federal
income tax returns (or timely original
federal income tax returns if a return
has not yet been filed) reflecting the

effect of such election (or revocation) for
the U.S. shareholder inclusion year with
or within which the CFC inclusion year
ends as well as for any other taxable
year in which the U.S. tax liability of
the United States shareholder would be
increased by reason of the election (or
revocation) (or in the case of a
partnership if any item reported by the
partnership or any partnership-related
item would change as a result of the
election (or revocation)) within a single
period no greater than six months
within the 24-month period described
in paragraph (c)(7)(viii)(A)(2)(i) of this
section; and

(4) A United States shareholder that is
a partner in a partnership that is also a
United States shareholder in the
controlled foreign corporation must
generally file an amended return, as
required under paragraph
(c)(7)(viii)(A)(2)(i1) of this section, and
must generally pay any additional tax
owed as required under paragraph
(c)(7)(viii)(A)(2)(iii) of this section.
I

(1) The partnership timely files an
administrative adjustment request
described in paragraph
(c)(7)(viii)(A)(2)(d) or (ii) of this section,
as applicable; and,

* * * * *

Crystal Pemberton,

Senior Federal Register Liaison, Publications
and Regulations Branch, Legal Processing
Division, Associate Chief Counsel, (Procedure
and Administration).

[FR Doc. 2020-25371 Filed 12—10-20; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020-0641]
RIN 1625-AA08

Safety Zone; Lower Mississippi River,
Natchez, MS

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all navigable waters of the Lower
Mississippi River between Mile Marker
(MM) 364.5 and MM 365.5. This action
is necessary to provide for the safety of
persons, vessels, and the marine
environment during a fireworks display.
Entry of persons or vessels into this

zone is prohibited unless authorized by
the Captain of the Port Sector Lower
Mississippi River or a designated
representative.

DATES: This rule is effective from 4 p.m.
through 7 p.m. on December 31, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0641 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MSTC Lindsey Swindle, Sector
Lower Mississippi River, U.S. Coast
Guard; telephone 901-521-4813, email
Lindsey.M.Swindle@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish this
safety zone by December 31, 2020, and
lack sufficient time to provide a
reasonable comment period and then
consider those comments before issuing
this rule. The NPRM process would
delay the establishment of the safety
zone until after the date of the event and
compromise public safety

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is necessary
to protect persons and property from the
potential hazards associated with the
fireworks display.
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IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Lower
Mississippi River (COTP) has
determined that potential hazards
associated with the fireworks display
located at mile marker (MM) 365.0 on
the Lower Mississippi River and
scheduled for 4 p.m. on December 31,
2020, would be a safety concern for all
persons and vessels on the Lower
Mississippi River between MM 364.5
and MM 365.5 from 4 p.m. through 7
p.m. on December 31, 2020. Hazards
associated with the firework displays
include accidental discharge of
fireworks, dangerous projectiles, and
falling hot embers or other debris. This
rule is necessary to ensure the safety of
persons, vessels, and the marine
environment on these navigable waters
before, during, and after the fireworks.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone from 4 p.m. through 7 p.m.
on December 31, 2020. The safety zone
will cover all navigable waters of the
Lower Mississippi River from MM 364.5
to MM 365.5. The duration of this safety
zone is intended to ensure the safety of
waterway users on these navigable
waters before, during, and after the
scheduled fireworks display.

Entry of persons or vessels into this
safety zone is prohibited unless
authorized by the COTP or a designated
representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Lower Mississippi River. Persons or
vessels seeking to enter the safety zones
must request permission from the COTP
or a designated representative on VHF—
FM channel 16 or by telephone at 901—
521-4822. If permission is granted, all
persons and vessels shall comply with
the instructions of the COTP or
designated representative. The COTP or
a designated representative will inform
the public of the enforcement times and
date for this safety zone through
Broadcast Notices to Mariners (BNMs),
Local Notices to Mariners (LNMs), and/
or Marine Safety Information Bulletins
(MSIBs) as appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and

Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the safety zone. Vessel
traffic will be prohibited from entering
this safety zone, which will impact a
one-mile stretch of Lower Mississippi
River for three hours on one evening.
Moreover, the Coast Guard will issue a
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the safety
zone, and the rule allows vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.
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F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone that will prohibit entry on a one-
mile stretch of the Lower Mississippi
River for three hours on one evening. It
is categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of UDHS
Instruction Manual 023-01-001-01,
Rev. 1. A Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS
AREAS.

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1; 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08—-0641 to read as
follows:

§165.T08-0641 Safety Zone; Lower
Mississippi River, Natchez, MS.

(a) Location. The following area is a
safety zone: All navigable waters of the
Lower Mississippi River from Mile
Marker (MM) 364.5 through MM 365.5.

(b) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the Captain
of the Port Sector Lower Mississippi
River (COTP) or the COTP’s designated
representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative via VHF-FM channel 16
or by telephone at 901-521-4822. Those
in the safety zone must comply with all
lawful orders or directions given to
them by the COTP or the COTP’s
designated representative.

(c) Enforcement period. This section
will be enforced 4 p.m. through 7 p.m.
on December 31, 2020. Periods of
activation will be promulgated by
Broadcast Notice to Mariners.

Dated: December 2, 2020.
R.S. Rhodes,

Captain, U.S. Coast Guard, Captain of the
Port Sector Lower Mississippi River.

[FR Doc. 2020-26866 Filed 12—10-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR parts 600, 602, 668, 673, 674,
682, and 685

Federal Student Aid Programs
(Student Assistance General
Provisions, Federal Perkins Loan
Program, William D. Ford Federal
Direct Loan Program, and Federal-
Work Study Programs)

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Updated waivers and
modifications of statutory and
regulatory provisions.

SUMMARY: The Secretary is issuing
updated waivers and modifications of
statutory and regulatory provisions
governing the Federal student financial
aid programs under the authority of the
Higher Education Relief Opportunities
for Students Act of 2003 (HEROES Act
or Act). The HEROES Act requires the
Secretary to publish, in a document in
the Federal Register, the waivers or
modifications of statutory or regulatory
provisions applicable to the student
financial assistance programs under title
IV of the Higher Education Act of 1965,
as amended (HEA), to assist individuals
who are performing qualifying military
service, and individuals who are
affected by a disaster, war, or other
military operation or national
emergency, as described in the
SUPPLEMENTARY INFORMATION section of
this document. On March 13, 2020,

President Trump declared a national
emergency based on the COVID-19
outbreak. (Proclamation on Declaring a
National Emergency Concerning the
Novel Coronavirus Disease (COVID-19)
Outbreak, available at https://
www.whitehouse.gov/presidential-
actions/proclamation-declaring-
national-emergency-concerning-novel-
coronavirus-disease-covid-19-
outbreak/).

DATES: Effective December 11, 2020. The
waivers and modifications in this
document expire as noted within each
of the provisions below, unless
extended by the Secretary in a
document published in the Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Barbara Hoblitzell, by telephone: (202)
453-7583 or by email:
Barbara.Hoblitzell@ed.gov, or Gregory
Martin, by telephone: (202) 453-7535 or
by email: Gregory.Martin@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:

The Secretary is issuing these waivers
and modifications under the authority
of the HEROES Act, as codified at 20
U.S.C. 1098bb(a)(2), which authorizes
the Secretary to waive or modify any
statutory or regulatory provision
applicable to the Federal student
financial assistance programs under title
IV of the HEA, 20 U.S.C. 1070 et seq.,
as the Secretary deems necessary in
connection with a war or other military
operation or national emergency to
affected individuals who are recipients
of Federal student financial assistance
under title IV of the HEA, institutions of
higher education (IHEs), eligible
lenders, guaranty agencies, and other
entities participating in the Federal
student assistance programs under title
IV of the HEA that are located in areas
that are declared disaster areas by any
Federal, State, or local official in
connection with a national emergency,
or whose operations are significantly
affected by such a disaster. These
entities may be granted temporary relief
from requirements that are rendered
infeasible or unreasonable by a national
emergency, including due diligence
requirements and reporting deadlines.

In 20 U.S.C. 1098bb(b)(1), the
HEROES Act further provides that
section 437 of the General Education
Provisions Act (20 U.S.C. 1232) and
section 553 of the Administrative
Procedure Act (5 U.S.C. 553) do not
apply to the contents of this document.
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The terms “institution of higher
education” and ““institution of higher
education for purposes of title IV
programs” (IHE) used in this document
are defined in sections 101 and 102 of
the HEA.

In 20 U.S.C. 1098ee, the HEROES Act
provides definitions critical to
determining whether a person is an
“affected individual” under the Act
and, if so, which waivers and
modifications apply to the affected
individual. However, because these
definitions do not include the specific
circumstances under which these
waivers and modifications are provided
under the HEROES Act, we provide
these definitions below.

For purposes of this document,
“affected individual” means a student
enrolled in a postsecondary institution.
An “affected borrower” is one whose
Federal student loans provided under
title IV are in repayment. These
definitions are in keeping with 20
U.S.C. 1098bb(a)(2) that establishes that
statutory and regulatory provisions can
be waived or modified ““as necessary to
ensure that recipients of student
financial assistance under title IV of the
[HEAO who are affected individuals are
not placed in a worse position
financially in relation to that financial
assistance because of their status as
affected individuals”. The statute also
provides that administrative
requirements placed on affected
individuals who are recipients of
student financial assistance are
minimized, to the extent possible
without impairing the integrity of the
student financial assistance programs, to
ease the burden on such students and
avoid inadvertent, technical violations,
or defaults.

In accordance with the HEROES Act,
the Secretary is providing the following
waivers and modifications of statutory
and regulatory provisions applicable to
the student assistance general
provisions and student financial
assistance programs under title IV of the
HEA that the Secretary believes are
necessary to ensure that, during and in
response to the COVID-19 pandemic—

¢ Accrediting agencies and
associations are permitted to conduct
virtual site visits of institutions or
programs currently under review,
scheduled for initial or renewal of
accreditation, or in a show-cause or
probationary status;

e THEs may ensure continuity of
instruction and learning by employing
distance education to protect the health
of their students, faculty, and staff;

o [HEs that are undergoing a change
of ownership are provided additional
time to gather the records, data,

financial information, and approvals
necessary to support their change of
ownership application, and their
temporary program participation
agreements are extended while the
application is pending;

e Foreign graduate medical schools
that participate in the Federal Direct
Loan Program are not required to obtain
and report test results from the Medical
College Admission Test (MCAT) from
applicants during admission years in
which the COVID-19 national
emergency is in effect;

¢ Entities not submitting single audits
in accordance with the audit
requirements of 2 CFR 200, subpart F,
are provided an additional six months
to submit their annual compliance and
financial statement audits;

o [HEs that resume offering
educational programs after temporarily
closing or suspending their educational
programs due to COVID-19 are not
considered to have ended their
participation in the title IV, HEA
programs;

e IHEs that offer existing short-term
programs that qualify for Federal Direct
Loans, or began offering a short-term
program prior to the COVID emergency,
are given some flexibility for programs
affected by COVID-19;

o [HEs are provided additional
flexibility to approve leaves of absence
for students whose coursework is
suspended due to the COVID-19
pandemic;

o IHEs are provided additional time
to comply with deadlines for campus
security, fire safety, and equity in
athletics disclosures;

o [HEs are permitted to waive the
requirement for a parental signature in
the event that it cannot be obtained, or
accept a document signed and
photographed and sent by email or text
message attachment, on any verification
documentation required to validate a
student’s title IV eligibility;

o [HEs that participate in the Federal
student financial aid programs under
the heightened cash monitoring one
(HCM1) status are provided flexibility to
pay student credit balances after
drawing down title IV funds;

e IHEs are provided alternative
methods for disbursing title IV, HEA
credit balance funds to students;

o THEs that were experiencing
challenges accessing data and preparing
their cohort default rate (CDR) appeals
during the national emergency were
permitted to submit appeals to the draft
fiscal year (FY) 2017 CDRs on or before
June 30, 2020;

o [HEs are provided additional time
to complete and submit their Fiscal

Operations Report and Application to
Participate (FISAP);

o [HEs that participate in the Federal
Work-Study (FWS) programs are not
subject to the FWS community service
requirements during the national
emergency;

e Perkins Loan and HEAL borrowers
whose loans are held by the Department
of Education (Department) are afforded
the same benefits extended to Direct
Loan borrowers in the Coronavirus Aid,
Relief, and Economic Security (CARES)
Act;1

¢ Borrowers with loans under the
Federal Family Education Loan (FFEL),
Federal Perkins Loan, HEAL, and Direct
Loan programs that are held by the
Department, did not accrue interest on
those loans from March 13, 2020 to
March 27, 2020. Borrowers were also
permitted to suspend payment on their
loans without any penalties during this
period. The automatic suspension of
payment and the application of a zero
percent interest rate on loans held by
the Department was extended to
October 1, 2020, under the CARES Act.
Those benefits were further extended
through December 31, 2020, by the
President through the Presidential
Memorandum issued on August 8,
2020;2

e Borrowers who, prior to July 1,
2020, submitted an application for
borrower defense to repayment (BD)
relief that included a FFEL or Perkins
loan and who would need to
consolidate those loans into a Direct
Consolidation Loan (DCL) to receive BD
relief will have their eligibility for relief
be adjudicated under the standards for
Direct Loans disbursed between July 1,
2017, and July 1, 2020.

e Borrowers participating in income-
driven repayment plans are not required
to recertify their income or family size
until after the administrative
forbearance period extended by the
August 8, 2020, Presidential
Memorandum expires, and will be
notified of a new certification deadline
thereafter;

e Borrowers participating in income-
contingent repayment plans who do not
make payments during the COVID-19
emergency will generally not have any
interest capitalized upon the conclusion
of the COVID-19-related administrative
forbearance period; and

e IHEs are provided academic
calendar flexibility to address
scheduling complications that have

1 https://www.congress.gov/bill/116th-congress/
house-bill/748/text.

2 https://www.whitehouse.gov/presidential-
actions/memorandum-continued-student-loan-
payment-relief-covid-19-pandemic/.
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arisen as a result of the COVID-19
national emergency.

Prior waivers granted by the Secretary
under this Act remain in effect for
affected individuals, as defined in those
waivers.

Statutory Waiver Granted Under the
Heroes Act in Response to the Covid-
19 Pandemic

Recognition of Accrediting Agency or
Association (HEA § 496, 20 U.S.C.
1099b)

HEA §496(c)(1) (20 U.S.C.
1099b(c)(1)) provides that a recognized
accrediting agency or association must
perform, at regularly established
intervals, on-site inspections and
reviews of IHEs (which may include
unannounced site visits) with particular
focus on educational quality and
program effectiveness, and ensures that
accreditation team members are well-
trained and knowledgeable with respect
to their responsibilities, including those
regarding distance education.

HEA §496(c)(1) (20 U.S.C.
1099b(c)(5)) provides that an accrediting
agency or association must agree to
conduct, as soon as practicable, but
within a period of not more than six
months of the establishment of a new
branch campus or a change of
ownership of an THE, an on-site visit of
that branch campus or of the institution
after a change of ownership.

The Secretary is waiving these
requirements, for the duration of the
national emergency declaration and 180
days following the date on which the
COVID-19 national emergency
declaration is rescinded, to provide
accrediting agencies and associations
the flexibility to develop, adopt, modify,
and implement temporary virtual site
visit policies. Virtual site visits should
rely on an engaged, interactive format
(e.g., telephonic meetings, video
conference calls), rather than solely
relying upon document reviews or
exchanges of emails.

However, if a site visit within six
months after a change of ownership is
conducted virtually, a follow up in-
person visit must be conducted within
90 days following the date on which the
COVID-19 national emergency
declaration is rescinded.

Regulatory Waivers Granted Under the
Heroes Act in Response to the Covid-
19 Pandemic Distance Education (34
CFR 600.9, 602.16, 602.18, 602.19, and
602.27)

Section 600.9(c) requires IHEs to
obtain State authorization to provide
postsecondary educational programs
through distance education. The

Secretary is waiving this requirement
for payment periods that overlap March
5, 2020, or begin after March 5, 2020,
through the end of the payment period
that begins after the date on which the
Federally-declared national emergency
related to COVID-19 is rescinded.

This waiver applies only to the
Department’s requirements; IHEs will
need to determine whether the distance
education being provided meets the
applicable State requirements.

The Secretary is providing this waiver
so that IHEs may provide programs
using distance education to
accommodate students without
requiring such institutions to obtain
Department approval to provide the
program through distance education. If
an IHE chooses to continue offering a
program or use distance education in a
manner requiring the Department’s
approval after the waiver period ends, it
must obtain approval under the
Department’s normal process.

Section 602.16 provides that an
accrediting agency or association that
has within its scope of recognition the
evaluation of the quality of institutions
or programs offering distance education,
correspondence courses, or direct
assessment education, must have
standards that effectively address the
quality of an institution’s distance
education, correspondence courses, or
direct assessment education. The
Secretary is waiving, for the duration of
the national emergency declaration and
180 days following the date on which
the COVID-19 national emergency
declaration is rescinded, this
requirement so that accreditors may
waive their distance education review
requirements for institutions working to
accommodate students whose
enrollment is otherwise interrupted as a
result of COVID-19. This waiver is
limited to distance learning
opportunities developed specifically for
the purpose of serving students who
were already in attendance, and whose
attendance was interrupted by COVID-
19.

Section 602.16(a)(2)(ii) limits to five
years the duration of preaccreditation
status that can be granted by an
accrediting agency before a final
determination can be made. The
Secretary is waiving, for the duration of
the national emergency declaration and
180 days following the date on which
the COVID-19 national emergency
declaration is rescinded, this
requirement to enable accrediting
agencies sufficient opportunity to
complete their assessment of a
preaccredited institution for a final
accreditation determination.

Section 602.19(a) requires accrediting
agencies to reevaluate, at regularly
established intervals, the institutions or
programs it has accredited or
preaccredited. The Secretary is waiving
this requirement, for the duration of the
national emergency declaration and 180
days following the date on which the
COVID-19 national emergency
declaration is rescinded, to provide
accrediting agencies the flexibility to
develop, adopt, modify, and implement
temporary virtual site visit policies.
With the approval of the accrediting
agency’s board, or other decision-
making body, during a telephonic or
video conference meeting, accrediting
agencies may adopt or modify
temporary virtual site visit policies
without a public comment period.
Because these policies would be
temporary and arise from the unique set
of circumstances and challenges
presented by the COVID-19 pandemic,
this approval would not require a vote
of the full membership of the
accrediting agency. Should an
accrediting agency desire to make a
temporary virtual site visit policy or
policy modification permanent after the
COVID-19 national emergency
declaration is rescinded, it must adhere
to applicable statutory and regulatory
requirements.

The Secretary is also waiving the
requirements under § 602.21(c), for the
duration of the national emergency
declaration and 180 days following the
date on which the COVID-19 national
emergency declaration is rescinded, to
enable accrediting agencies to expedite
the development of temporary standards
to approve distance learning programs
or courses, including agencies that did
not previously have distance learning in
their scope and for institutions that did
not previously offer distance learning
opportunities. However, in accrediting
clock-hour programs for which
licensure boards approved the use of
distance learning to meet the “‘clock-
hour of instruction” requirements,
agencies must continue to meet the
requirements under § 602.21(c).

On September 2, 2020, the Secretary
amended the Department’s regulations
to permanently permit the use of
synchronous and asynchronous distance
learning in the delivery of clock-hour
programs by distance learning if the
relevant licensure body will accept
distance learning hours to meet
licensure requirements. Institutions are
permitted to implement this new
regulation immediately; otherwise, the
new regulation goes into effect on July
1, 2021.

The Secretary is also waiving the
requirement in § 602.27(a)(4) that an
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accrediting agency must expand its
scope of recognition by notifying the
Secretary prior to accrediting programs
and institutions that provide education
through distance learning. During the
COVID-19 national emergency, an
accrediting agency need not expand its
scope of recognition to include distance
learning in order to approve its member
programs or institutions to offer
distance learning.

Notice and Application Procedures for
Establishing, Reestablishing,
Maintaining, or Expanding Institutional
Eligibility and Certification (34 CFR
600.20)

Section 600.20(h)(3)(iii) provides that
the Secretary will extend an
institution’s provisional Program
Participation Agreement (PPA) on a
month-to-month basis after the
expiration date if, prior to that
expiration date, the institution provides
the Secretary with approval of the
change of ownership from the
institution’s accrediting agency.

In keeping with the waivers provided
in §600.31, the Secretary is waiving,
through the end of the payment period
that begins after the date on which the
Federally-declared national emergency
related to COVID—-19 is rescinded, the
requirement to provide approval of the
change of ownership from the
institution’s accrediting agency within
the time period set forth in
600.20(h)(3)(iii).

Institutional Eligibility—Change of
Ownership (34 CFR 600.31)

The Secretary is waiving
§600.31(a)(2) and providing an
additional six months for IHEs to
provide the approvals from the
institution’s accrediting agency and
State, and the same-day balance sheet or
statement of financial position prepared
under required financial standards
pursuant to § 600.20(h)(3), that is
ordinarily due by the end of the month
following the change of ownership. The
Secretary will accept unaudited
financial statements for the IHE’s and
new owner’s most recently completed
fiscal year within the time frame
established under § 600.20(g)(1),
provided that the submission includes
the engagement letters for the audited
financial statements under § 600.20(g)(2)
to be completed for submission to the
Department the earlier of six months
after the change in ownership or 30 days
after the date of the auditor’s report with
the financial statements. This waiver is
in effect for the duration of the national
emergency declaration and 180 days
following the date on which the

COVID-19 national emergency
declaration is rescinded.

Medical College Admissions Test
(MCAT) (34 CFR 600.55)

Section 600.55(c) requires a foreign
graduate medical school having a post-
baccalaureate or equivalent medical
program that participates in the Federal
Direct Loan program to require students
accepted for admission who are U.S.
citizens, nationals, or permanent
residents to have taken the MCAT and
to have reported their scores to the
foreign graduate medical school.

The Secretary is waiving, for the
duration of admissions years in which
the COVID-19 national emergency
declaration is in effect, the requirement
that to participate in the Federal Direct
Loan program, a foreign medical school
must require students to take the MCAT.

Application of Standards in Reaching
an Accrediting Decision (34 CFR 602.17)

As aresult of travel restrictions, State-
mandated campus closures, and
administrative decisions to move
instruction to distance learning,
accrediting agencies may need to
perform required site visits virtually.
Therefore, beginning on March 13, 2020,
for the duration of the national
emergency declaration and 180 days
following the date on which the
COVID-19 national emergency
declaration is rescinded, the Secretary is
waiving the provisions of § 602.17(c)
that require accrediting agencies to
conduct at least one on-site review of
the institution or program during which
it obtains sufficient information to
determine if the institution or program
complies with the agency’s standards.
Accrediting agencies may conduct
required site visits for monitoring
performance virtually at regularly
scheduled intervals or renewal of
accreditation.

The Secretary continues to require
that in the case such a site visit is
associated with making an award of
accreditation or preaccreditation, the
agency must perform a limited in-
person site visit as soon as practicable.
This limited in-person site visit need
not replicate the virtual visit, or
elements thereof, and need not include
the full team that participated in the
virtual site visit, but could be conducted
through a limited visit performed by
agency staff or a single site visitor.

Virtual site visits should rely on an
engaged, interactive format (e.g.,
telephonic meetings, video conference
calls), rather than solely relying upon
document reviews or exchanges of
emails.

Substantive Changes and Other
Reporting Requirements (34 CFR 602.22)

Section 602.22(d) requires accrediting
agencies to have an effective mechanism
for conducting, at reasonable intervals,
visits to a representative sample of
additional locations they have
approved.

Section 602.22(f)(1) requires an
accrediting agency to conduct a site
visit, within six months, to each
additional location an institution
establishes (when the total number of
additional locations, where at least 50
percent of an educational program is
offered, is three or fewer and the
locations are not considered to be
branch campuses).

Section 602.22(f)(2) requires an
accrediting agency to have a mechanism
for conducting, at reasonable intervals,
visits to a representative sample of
additional locations an institution
establishes (when the total number of
additional locations, where at least 50
percent of an educational program is
offered, is more than three and the
locations are not considered to be
branch campuses).

The Secretary is waiving these
requirements for the duration of the
national emergency declaration and 180
days following the date on which the
COVID-19 national emergency
declaration is rescinded and permitting
accrediting agencies to conduct these
visits virtually. Virtual site visits should
rely on an engaged, interactive format
(e.g., telephonic meetings, video
conference calls), rather than solely
relying upon document reviews or
exchanges of emails.

Additional Procedures Certain
Institutional Agencies Must Have (34
CFR 602.24)

Section 602.24(b) provides that an
accrediting agency must undertake a site
visit to a new branch campus, or
following a change of ownership or
control, as soon as practicable, but no
later than six months, after the
establishment of that campus or the
change of ownership or control.

The Secretary is waiving these
requirements, for the duration of the
national emergency declaration and 180
days following the date on which the
COVID-19 national emergency
declaration is rescinded, to permit
accrediting agencies to conduct these
visits virtually. Virtual site visits should
rely on an engaged, interactive format
(e.g., telephonic meetings, video
conference calls), rather than solely
relying upon document reviews or
exchanges of emails.

However, if a site visit within six
months after a change of ownership is
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conducted virtually, a follow up in-
person visit must be conducted within
90 days following the date on which the
COVID-19 national emergency
declaration is rescinded.

Program Eligibility (34 CFR 668.8)
Short-Term Programs

Sections 668.8(d)(3) and (e) provide
that proprietary IHEs and postsecondary
vocational institutions that offer short-
term programs must demonstrate in
their annual compliance audits that
students enrolled in the programs had
completion and job placement rates of at
least 70 percent before those programs
qualify, or continue to qualify, as
eligible programs for Federal Direct
Loans (the ““70/70 qualifying
requirements”’).

The Secretary waives the 70/70
qualifying requirements for any award
year in which the COVID-19 national
emergency declaration was in place for
at least one day during the award year.
Institutions must continue to report
completion and placement rates for
short-term programs for such award
years in compliance audits, but the
programs will remain eligible even if
they do not meet the 70/70
requirements. Short-term programs will
once again be required to meet the 70/
70 qualifying requirements for any
future award year in which the COVID—
19 national emergency declaration is not
in effect.

New Distance Education Programs

Section 668.8(m) provides that an
otherwise eligible program that is
offered in whole or in part through
telecommunications is eligible for title
IV, HEA program purposes if the
program is offered by an institution,
other than a foreign institution, that has
been evaluated and is accredited for its
effective delivery of distance education
programs by an accrediting agency or
association that is recognized by the
Secretary under subpart 2 of part H of
the HEA, and has accreditation of
distance education within the scope of
its recognition.

In recognition that many
postsecondary institutions needed to
implement distance learning solutions
to continue educating students in
response to campus interruptions or the
unexpected return of students from
travel abroad experiences, the Secretary
is waiving, through the end of the
payment period that begins after the
date on which the Federally-declared
national emergency related to COVID—
19 is rescinded, the requirement that
these IHEs must have obtained

accreditation to offer distance education
programs.

Approved Leaves of Absence (34 CFR
668.22)

Under § 668.22(d), an THE is not
permitted to place students on a leave
of absence during the suspension of
coursework, including clinicals or
internships/externships. However, if the
coursework suspension results from a
COVID-19 related circumstance, IHEs
may grant an approved leave of absence
to affected students. Approved leaves of
absence granted due to COVID-19-
related concerns or limitations are
considered to fall under the exception
provided in § 668.22(d)(3)(iii)(B)
permitting, in the case of unforeseen
circumstances, an IHE to grant such
leave prior to the student’s request. A
written request for leave of absence for
that period must subsequently be
obtained from the student. These
flexibilities apply to all leaves of
absence granted through the end of the
payment period that begins after the
date on which the Federally-declared
national emergency related to COVID-
19 is rescinded.

Section 668.22(d)(1)(vi) provides that
the maximum number of days in an
approved leave of absence, when added
to the number of days in all other
approved leaves of absence, may not
exceed 180 in any 12-month period. The
Secretary modifies this requirement and
extends the maximum number of days
from 180 (in any 12-month period) to
allow a leave of absence to be extended
to December 31, 2020.

Treatment of Direct Loan Funds if a
Student Does Not Begin Attendance (34
CFR 668.21(a)(2)(ii))

The Secretary is waiving the
requirement in § 668.21(a)(2)(ii) that an
institution notify the Direct Loan
Servicer when a borrower who has
received a credit balance payment
composed of Federal Direct Loan funds
will not or has not begun attendance, so
that the servicer will issue a final
demand letter. Under this waiver, in
such circumstances, the institution
should not notify the servicer. The
amount of the Direct Loan credit
balance will be the borrower’s
responsibility to repay under the terms
of the promissory note. This waiver
expires at the end of the payment period
that begins after the date on which the
Federally-declared national emergency
related to COVID-19 is rescinded.

Annual Compliance and Financial
Statement Audit Submission Deadlines
(34 CFR 668.23)

For IHEs and other entities subject to
the Single Audit Act and the
implementing regulations at 2 CFR
Subpart F that submit an audit under
the Single Audit Act, the Department
will consider the audit submission of
the IHE or other entity timely if it is
submitted to the Department through
eZ-Audit or as directed by the
Department at the same time it is timely
submitted to the Federal Audit Clearing
House under Office of Management and
Budget guidance M 20-26 for COVID-19
audit submissions and any future
extensions provided by the Office of
Management and Budget.

IHEs and other entities that do not
submit audits under the Single Audit
Act are required under § 668.23 to
submit their annual compliance audit
and financial statements no later than
six months after the last day of their
fiscal year. For any such audits that are
due to be submitted to the Department
no later than March 1, 2020, through
December 31, 2020, or other periods
specified by the Secretary, the Secretary
is extending the submission deadline up
to an additional six months t and other
entities to provide more time for the IHE
auditors to complete those audits. For
THEs and other entities choosing to
submit their audits after the normal due
date, the Department will consider the
audits to be submitted timely if they are
submitted to eZ-audit or as directed by
the Department no later than 30
calendar days after the date of the audit
report. If date of the audit report is prior
to the date of this notice, IHEs and other
entities have 30 calendar days from the
date of this notice to submit their
required audits.

End of an Institution’s Participation in
the Title IV, HEA Programs (34 CFR
668.26(a)(1) and (2))

Section 668.26 provides that an IHE’s
participation in a title IV, HEA program
ends on the date that the IHE closes or
stops providing educational programs
for a reason other than a normal
vacation period or a natural disaster that
directly affects the IHE or the IHE’s
students, or on the date it loses its
institutional eligibility under part 600.
The Secretary is waiving this
requirement in recognition that some
IHEs are unable to convert their
programs to an alternative instructional
modality during the COVID-19
pandemic. IHEs that have interrupted
their on-campus instruction without
converting to an alternative
instructional modality, either on-ground
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or online, must resume instruction by
the start of the institution’s scheduled
payment period, as published in the
institution’s academic calendar, one
payment period after the payment
period in which the COVID—-19 national
emergency is lifted to continue their
participation in the title IV, HEA
programs.

The Department retains the discretion
to determine that an institution has
closed based on its assessment of the
institution’s capacity to reopen at the
end of the COVID-19 national
emergency.

Campus Security, Fire Safety, and
Equity in Athletics Disclosures (34 CFR
668.41)

The Secretary extends the October 1
deadline in §668.41(e)(1) for IHEs to
distribute their Annual Security Reports
and Annual Fire Safety Reports
(required under § 668.46(b) and
§668.49(b), respectively) to required
recipients to December 31, 2020.
Likewise, the October 15 deadline
established in § 668.41(g)(1) for IHEs to
distribute their annual Equity in
Athletics Disclosure Act (EADA)
disclosures (required under § 668.47(c))
to required recipients is extended to
December 31, 2020.

Acceptable Documentation (34 CFR
668.57(b), (c), and (d))

Sections 668.57(b) and (c) require a
statement signed by both the applicant
and one of the applicant’s parents if the
applicant is a dependent student, or
only the applicant if the applicant is an
independent student, to verify the
number of family members in the
household and the number of family
members enrolled in IHEs. Pursuant to
§668.57(d), an applicant may also be
required to verify other information
specified in the annual Federal Register
document that announces the Free
Application for Federal Student Aid
(FAFSA) information as well as the
acceptable documentation for verifying
that FAFSA information. IHEs are
permitted to waive the requirement for
a parental signature in the event that it
cannot be obtained, or accept a
document signed and photographed and
sent by email or text message
attachment, on any verification
documentation required to validate a
student’s title IV eligibility;. This waiver
expires at the end of the payment period
that begins after the date on which the
Federally-declared national emergency
related to COVID-19 is rescinded.

Cash Management Regulations (34 CFR
668.161 and 162)

Payment Methods

Under §668.161(a)(2)(iv), an IHE may
disburse title IV, HEA program funds by
electronic funds transfer (EFT) if the
EFT is an automated clearing house
transaction, meaning that the EFT must
be a direct deposit transaction. The
Secretary waives the requirement that
the EFT be a direct deposit transaction
to allow IHEs and third-party servicers
to use any type of EFT under the
Treasury Department regulations in 31
CFR 208.2, including person-to-person
payment methods such as Zelle and
PayPal, or to enable an IHE to use a
student’s debit card number to transfer
a title IV credit balance to the student’s
checking account using an original
credit transaction. This waiver expires
at the end of the payment period that
begins after the date on which the
Federally-declared national emergency
related to COVID-19 is rescinded.

An IHE or third-party servicer must
ensure that any payment method used
complies with the disbursement
requirements in the Cash Management
regulations, and that the institution
notifies its auditor of the alternative
method used as part of its annual
compliance audit for any fiscal year that
alternative is used. We note that
regardless of whether any audit
deficiencies are identified, the IHE or
servicer must disclose in the
compliance audit the alternative method
used and how it was used to make title
IV disbursements.

Credit Balances

For IHEs that are on HCM1 under
§668.162(d)(1), the Secretary is
temporarily modifying the cash
management requirements to permit
those institutions to submit a request for
funds without first paying the credit
balances due to the students for whom
those funds were requested. For
requests submitted between March 2020
and the end of the payment period that
begins after the date on which the
Federally-declared national emergency
related to COVID-19 is rescinded, IHEs
must pay the credit balances no later
than three calendar days after receiving
the funds for those students.

Cohort Default Rate (CDR) Appeals (34
CFR 668.204)

Section 668.204(b) provides that an
IHE may challenge the accuracy of the
data included on the loan record detail
report by sending a challenge to the
relevant data manager, or data
managers, within 45 days after receiving
the data.

On February 24, 2020, the Department
posted an Electronic Announcement
that draft CDRs for FY 2017 had been
distributed to institutions and that
included information about the process
for appealing those draft rates.

In recognition that IHEs have
encountered many difficulties and
interruptions in day-to-day operations
during the COVID-19 pandemic, the
Secretary extended to June 30, 2020, the
deadline for IHEs to appeal the draft
CDRs that were distributed on or about
February 24, 2020.

Deadline for Submission of Fiscal
Operations Report and Application To
Participate (34 CFR 673.7)

The Secretary extended until
November 1, 2020, the October 1, 2020,
deadline established in the Federal
Register on January 3, 2020 (85 FR 303)
for submission of the 2020-2021 Fiscal
Operations Report and Application to
Participate (FISAP).

Federal Work-Study (34 CFR 673.7)

The Secretary is waiving the Federal
Work-Study (FWS) community service
requirements in § 675.18(g) for all FWS-
participating schools for at least the
2019-20 and 2020-21 award years.
Schools do not need to apply for the
waiver for either award year. The
Department will administratively grant
waivers to all schools. This waiver
expires at the end of the award year that
begins after the date on which the
Federally-declared national emergency
related to COVID-19 is rescinded.

Perkins Loans (34 CFR 674.2(b))

Under sections 428F(b) and 464(h)(2)
of the HEA and under the definition of
“‘satisfactory repayment arrangement”’, a
defaulted Perkins Loan borrower may
make six consecutive, on-time,
voluntary, full, monthly payments to
reestablish eligibility for title IV Federal
student financial assistance. To assist
Perkins Loan borrowers who are
affected by the COVID-19 pandemic,
the Secretary is waiving, through
December 31, 2020, the statutory and
regulatory provisions that require the
borrower to make consecutive payments
to reestablish eligibility. Loan holders
are encouraged not to treat any payment
missed during the time that a borrower
is an affected individual in this category
as an interruption in the six
consecutive, on-time, voluntary, full,
monthly payments required for
reestablishing title IV eligibility. If there
is an arrangement or agreement in place
between the borrower and loan holder
and the borrower makes a payment
during this period, the loan holder must
treat the payment as an eligible payment
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in the required series of payments even
if the borrower did not make additional
payments during this period. At the
conclusion of this waiver period, the
required sequence of qualifying
payments may resume at the point they
were discontinued because of the
borrower’s status as an affected
individual. The Secretary will apply the
waivers described in this paragraph to
loans held by the Department.

Loan Rehabilitation (34 CFR 674.39)

Federal Perkins Loan borrowers must
make nine consecutive, on-time
monthly payments to rehabilitate a
defaulted Federal Perkins Loan in
accordance with §464(h)(1)(A) of the
HEA and § 674.39. To assist title IV
borrowers who are affected by the
COVID-19 pandemic, the Secretary is
waiving, through December 31, 2020,
the statutory and regulatory loan
rehabilitation requirements that eligible
payments must be made over no more
than 10 consecutive months, as follows.
Loan holders other than the Department
are encouraged to treat any payment
missed during the time that a borrower
is an affected individual in this category
as a payment that counts toward a
rehabilitation agreement. If there is an
arrangement or agreement in place
between the borrower and loan holder
and the borrower makes a payment or
payments during this period, the loan
holder must treat the payment as an
eligible payment in the required series
of payments. When the borrower is no
longer an affected individual in this
category, the required sequence of
qualifying payments may resume at the
point they were discontinued because of
the borrower’s status as an affected
individual to successfully rehabilitate a
Perkins Loan. The Department will
apply the waivers described in this
paragraph to loans held by the
Department.

Repayment of a Loan (34 CFR 682.209)

Section 682.209 provides that interest
accrues on an FFEL loan during the
interval between scheduled payments.
On March 13, 2020, the President
announced 3 that the interest on all
FFEL loans held by the Department and
on all Direct Loans would be waived
amid the coronavirus outbreak. On
March 20, 2020, the Secretary
announced 4 that interest rates for such
loans would be set to zero percent (0%)

3 /[www.whitehouse.gov/presidential-actions/
memorandum-continued-student-loan-payment-
relief-covid-19-pandemic/.

4 www.ed.gov/news/press-releases/delivering-
president-trumps-promise-secretary-devos-
suspends-federal-student-loan-payments-waives-
interest-during-national-emergency.

for a period of at least 60 days, during
which time borrowers would have the
option to suspend their monthly loan
payments. On March 27th, 2020, the
CARES Act was signed into law and
provided that interest would not be
charged on Perkins, HEAL, FFEL, or
Direct Loans held by the Department
through September 30, 2020. Following
the President’s Memorandum of August
8, 2020, the Secretary is further
extending until December 31, 2020, in
accordance with the prior
announcement, the waivers of the
regulatory provisions in §§682.202 and
682.209 that require that interest be
charged on FFEL loans held by the
Department from March 13, 2020,
through March 27, 2020, and from
October 1, 2020 through December 31,
2020. The affected loans include FFEL
Program Loans that the Department
acquired pursuant to the Ensuring
Continued Access to Student Loans Act
of 2008 (ECASLA), through the
assignment of defaulted loans under
§682.409, and rehabilitated loans for
which a guaranty agency could not
secure a purchaser and assigned to the
Department under § 682.405(a)(2)(ii).
This does not apply to defaulted FFEL
Program Loans for which a guaranty
agency has paid a claim to the FFEL
Program lender and on which the
guaranty agency is pursuing the
borrower for collection. However, the
guaranty agencies may voluntarily
provide interest or payment waivers, for
the duration of the COVID—19 national
emergency, to borrowers of loans on
which collection activity continues.

Obligation To Repay (34 CFR 685.207)

Section 685.207 provides that a
borrower is required to pay any interest
not subsidized by the Secretary unless
the borrower is relieved of the
obligation to repay. On March 13, 2020,
the President announced that the
interest on all student loans held by the
Department would be waived amid the
coronavirus outbreak. On March 20,
2020, the Secretary announced that
interest rates for such loans would be
set to zero percent for a period of at least
60 days, during which time borrowers
would have the option to suspend their
monthly loan payments. On March 27th,
2020, the CARES Act was signed into
law and extended this same benefit
through September 30, 2020. The period
of this benefit was further extended to
December 31, 2020 by the President’s
Memorandum of August 8, 2020.
Accordingly, Direct Loans are
automatically placed in an
administrative forbearance status that is
currently scheduled to be in effect from

March 13, 2020, through December 31,
2020.

Borrower Defense to Repayment (34 CFR
685.206 & 685.222)

When the Department expanded the
utilization of the Borrower Defense to
Repayment (BD) provision to provide
potential loan forgiveness to borrowers
who had enrolled in certain programs,
during certain periods of time, it offered
to review BD applications submitted by
students who had FFEL or Perkins
loans, and other loans that were not
Direct Loans (non-Direct Loans), and
notify the borrower of their eligibility
for full or partial loan relief in the event
that such students elected to consolidate
those loans into a Direct Consolidation
Loan. If the Department determined that
the borrower had successfully
established a defense to repayment, the
borrower could apply for a Direct
Consolidation Loan to receive the
discharge. On July 1, 2020, new
regulations regarding BD went into
effect. In the months prior to July 1,
2020, BD applicants were not
specifically notified that they would
need to take action to consolidate the
non-Direct loans included in their
borrower defense applications into a
Direct Consolidation Loan prior to July
1, 2020, to ensure that the Direct
Consolidation Loan would be
adjudicated under the 2016 BD
regulations, which includes the
standards under which the Department
would make the determination of
eligibility for BD relief on FFEL or
Perkins loans, or other non-Direct
Loans, in the event that the borrower
chose to consolidate his or her eligible
loans into a Direct Consolidation Loan.
Applications for relief on Direct
Consolidation Loans that include FFEL
or Perkins loans originally included in
BD applications received by the
Department prior to July 1, 2020, will
therefore be adjudicated under the
standards for Direct Loans, including
Direct Consolidation loans, disbursed
between July 1, 2017, and July 1, 2020.

Recertification of Income-Driven
Repayment Plans (34 CFR 685.209 &
685.221)

Sections 685.209 and 685.221 provide
that a borrower participating in an
income-driven repayment plan is
required to provide documentation,
acceptable to the Secretary, that enables
the annual calculation of the borrower’s
payment amount for each year that the
borrower remains on the plan. The
Secretary is waiving §§ 685.209(a)(5)(i)
and 685.221(e)(1) for one calendar year
from the date on which a borrower
would have been required to provide


http://www.whitehouse.gov/presidential-actions/memorandum-continued-student-loan-payment-relief-covid-19-pandemic/
http://www.whitehouse.gov/presidential-actions/memorandum-continued-student-loan-payment-relief-covid-19-pandemic/
http://www.whitehouse.gov/presidential-actions/memorandum-continued-student-loan-payment-relief-covid-19-pandemic/
http://www.ed.gov/news/press-releases/delivering-president-trumps-promise-secretary-devos-suspends-federal-student-loan-payments-waives-interest-during-national-emergency
http://www.ed.gov/news/press-releases/delivering-president-trumps-promise-secretary-devos-suspends-federal-student-loan-payments-waives-interest-during-national-emergency
http://www.ed.gov/news/press-releases/delivering-president-trumps-promise-secretary-devos-suspends-federal-student-loan-payments-waives-interest-during-national-emergency
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recertification documentation in 2020.
Borrowers will be notified by their loan
servicer of their new recertification date,
in advance of the deadline on which
such documentation is required.

Capitalization of Interest Under the
Income-Contingent Repayment Plan (34
CFR 685.209)

Section 685.209(a)(2)(iv)(A) provides
that interest is capitalized on a
borrower’s loans that are being repaid
under the income-contingent repayment
plan when a borrower is determined to
no longer have a partial financial
hardship or at the time a borrower
chooses to leave the Pay As You Earn
repayment plan. As noted above, all
Direct Loans in repayment or default
have been placed in an administrative
forbearance status and interest has been
suspended. If the borrower’s loan
payments were current before the
administrative forbearance period
began, interest accrued prior to March
13, 2020, will not capitalize at the end
of the coronavirus-related
administrative forbearance period.

However, if the borrower’s loans were
in the type of deferment or forbearance
in which interest would normally
capitalize before the coronavirus-related
administrative forbearance period
began, interest accrued prior to March
13, 2020, will capitalize when the
borrower’s original deferment or
forbearance ends, or on January 1, 2021,
whichever is later.

For borrowers whose loans were in a
grace period before the coronavirus-
related administrative forbearance
period began, any outstanding or unpaid
interest on a borrower’s account will
capitalize as it usually does when the
loan(s) enter repayment.

This waiver expires on December 31,
2020.

Academic Calendar Flexibility (34 CFR
690.63)

Section 690.63(a)(3) requires, as a
condition of calculating Pell grant
eligibility under Formula 1,5 that
students not be allowed ““to be enrolled
simultaneously in overlapping terms

. .. The Secretary is waiving this
requirement for academic years that
include the latter of December 31, 2020,
or the last date of the COVID-19
national emergency. All standard terms
will be permitted to overlap with an
adjacent term without the program
being considered non-term.
Additionally, a standard semester or
trimester may consist of as few as 13
weeks of instructional time and a

5 https://ifap.ed.gov/sites/default/files/
attachments/2019-09/1920FSAHbkVol3Master.pdf.

standard quarter as few as nine weeks
of instructional time without the
program being considered a non-
standard term program.

The Secretary is waiving the
provisions of § 690.63(a)(1)(ii)(B)(3) and
permitting IHEs to treat as standard term
any academic calendar comprised of
semesters, trimesters, or quarters that
overlap. For all academic years that
include the later of December 31, 2020,
or the end date for the COVID-19
Federally declared emergency, the
existence of overlapping standard terms
will not result in a program being
considered non-term.

Section 3513 of the CARES Act

Section 3513 of the CARES Act
directs the Secretary to: (1) Suspend all
payments due, (2) cease interest accrual,
and (3) suspend involuntary collections
for loans made under part D and part B
(that are held by the Department) of title
IV of the HEA through September 30,
2020. The section also directs the
Secretary to deem each month for which
a loan payment was suspended as if the
borrower of the loan had made a
payment for the purpose of any loan
forgiveness program or loan
rehabilitation program authorized under
part D or B for which the borrower
would have otherwise qualified. Lastly,
this section directs the Secretary to
ensure that, for the purpose of reporting
information about the loan to a
consumer reporting agency, any
payment that has been suspended is
treated as if it were a regularly
scheduled payment made by a borrower.

On August 8, 2020, the President
issued a memorandum directing the
Secretary to continue to waive interest
and payments on such loans until
December 31, 2020. Therefore, in
accordance with the prior
announcement, the Secretary is using
her authority under the HEROES Act to
modify the terms of the benefits
provided under section 3513 of the
CARES Act such that they will continue
to be provided to borrowers until
December 31, 2020.

Accessible Format: On request to Mr.
Jean-Didier Gaina, by telephone: (202)
502-7526 or by email: Jean-
Didier.Gaina@ed.gov, individuals with
disabilities can obtain this document in
an accessible format (such as braille,
large print, audiotape, or compact disc),
to the extent reasonably practicable.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can

view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF, you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

(Catalog of Federal Domestic Assistance
Numbers: 84.007 Federal Supplemental
Educational Opportunity Grant Program;
84.032 Federal Family Education Loan
Program; 84.032 Federal PLUS Program;
84.033 Federal Work-Study Program; 84.038
Federal Perkins Loan Program; 84.063
Federal Pell Grant Program; and 84.268
William D. Ford Federal Direct Loan
Program.)

Program Authority: 20 U.S.C. 1071, 1082,
1087a, 1087aa, Part F—1.

Robert King,

Assistant Secretary for Postsecondary
Education.

[FR Doc. 2020-27042 Filed 12—10-20; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 82

[EPA-HQ-OAR-2003-0118; FRL-10016-19—
OAR]

RIN 2060-AG12
Protection of Stratospheric Ozone:

Determination 36 for Significant New
Alternatives Policy Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Determination of acceptability.

SUMMARY: This determination of
acceptability expands the list of
acceptable substitutes pursuant to the
U.S. Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program. This action lists
as acceptable additional substitutes for
use in the refrigeration and air
conditioning, foam blowing, and fire
suppression sectors.

DATES: This determination is applicable
on December 11, 2020.

ADDRESSES: The EPA established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2003-0118
(continuation of Air Docket A—91—42).
All electronic documents in the docket


https://ifap.ed.gov/sites/default/files/attachments/2019-09/1920FSAHbkVol3Master.pdf
https://ifap.ed.gov/sites/default/files/attachments/2019-09/1920FSAHbkVol3Master.pdf
mailto:Jean-Didier.Gaina@ed.gov
mailto:Jean-Didier.Gaina@ed.gov
http://www.federalregister.gov
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are listed in the index at
www.regulations.gov. Although listed in
the index, some information is not
publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Publicly available
docket materials are available either
electronically at www.regulations.gov or
in hard copy at the EPA Air Docket
(Nos. A—91-42 and EPA-HQ-OAR-
2003-0118), EPA Docket Center (EPA/
DC), William J. Clinton West, Room
3334, 1301 Constitution Avenue NW,
Washington, DC 20460. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742. Out of an abundance of caution
for members of the public and our staff,
the EPA Docket Center and Reading
Room are closed to public visitors, with
limited exceptions, to reduce the risk of
transmitting COVID-19. Our Docket
Center staff will continue to provide
remote customer service via email,
phone, and webform.

FOR FURTHER INFORMATION CONTACT:
Chenise Farquharson by telephone at
(202) 5647768, by email at
Farquharson.chenise@epa.gov, or by
mail at U.S. Environmental Protection
Agency, Mail Code 6205T, 1200
Pennsylvania Avenue NW, Washington,
DC 20460. Overnight or courier
deliveries should be sent to the office
location at 1201 Constitution Avenue
NW, Washington, DC 20004.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Listing of New Acceptable Substitutes
A. Refrigeration and Air Conditioning
B. Foam Blowing
C. Fire Suppression and Explosion
Protection
Appendix A: Summary of Decisions for New
Acceptable Substitutes

I. Listing of New Acceptable Substitutes

This action is listing as acceptable
additional substitutes for use in the
refrigeration and air conditioning, foam
blowing, and fire suppression sectors.
This action presents EPA’s most recent
decision to list as acceptable several
substitutes in different SNAP end-uses.
New substitutes are:

e Hydrochlorofluoroolefin (HCFO)-
1233zd(E) in industrial process
refrigeration (new and retrofit
equipment);

e R-515B in centrifugal and positive
displacement chillers and industrial
process air conditioning (new
equipment);

¢ Blends of 10 to 99 percent by
weight hydrofluoroolefin (HFO)-
1336mzz(Z) and the remainder

hydrofluorocarbon (HFC)-152a in
polystyrene: Extruded boardstock and
billet;

e HFO-1336mzz(E) in a number of
foam blowing end-uses;

e Methylal in rigid polyurethane (PU)
spray foam (high-pressure two-
component, low-pressure two-
component, and one-component foam
sealants); and

e HCFO-1233zd(E)/C6-
perfluoroketone blend in total flooding
fire suppression (normally occupied and
unoccupied spaces).

EPA’s review of certain substitutes
listed in this document is pending for
other uses. Listing decisions in the end-
uses and applications in this document
do not prejudge EPA’s listings of these
substitutes for other end-uses. The
substitutes being added through this
action to the acceptable lists for specific
end-uses have a similar or lower risk
than other substitutes already listed as
acceptable in those end-uses. However,
certain substitutes may have a higher
overall risk than certain other
substitutes already listed as acceptable
or acceptable subject to restrictions. In
such cases, those already-listed
alternatives have not yet proved feasible
in those specific end-uses to date.

For additional information on SNAP,
visit the SNAP portion of EPA’s Ozone
Layer Protection website at:
www.epa.gov/snap. Copies of the full
lists of acceptable substitutes for ozone-
depleting substances (ODS) in all
industrial sectors are available at
www.epa.gov/snap/substitutes-sector.
For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the initial SNAP
rulemaking published March 18, 1994
(59 FR 13044), and the regulations
codified at 40 CFR part 82, subpart G.
SNAP decisions and the appropriate
Federal Register citations are found at:
www.epa.gov/snap/snap-regulations.
Substitutes listed as unacceptable;
acceptable, subject to narrowed use
limits; or acceptable, subject to use
conditions are also listed in the
appendices to 40 CFR part 82, subpart
G

The sections below discuss each
substitute listing in detail. Appendix A
contains tables summarizing each listing
decision in this action. The statements
in the “Further Information” column in
the tables provide additional
information but these are not legally
binding under section 612 of the Clean
Air Act (CAA). Although you are not
required to follow recommendations in
the “Further Information” column of the
table to use a substitute consistent with
section 612 of the CAA, some of these

statements may refer to obligations that
are enforceable or binding under federal
or state programs other than the SNAP
program. The identification of other
enforceable or binding requirements
should not be construed as a
comprehensive list of such obligations.
In many instances, the information
simply refers to standard operating
practices in existing industry standards
and/or building codes. When using
these substitutes in the identified end-
use, EPA strongly encourages you to
apply the information in the “Further
Information” column. Many of these
recommendations, if adopted, would
not require significant changes to
existing operating practices.

You can find submissions to EPA for
the substitutes listed in this document,
as well as other materials supporting the
decisions in this action, in Docket EPA—
HQ-OAR-2003-0118 at
www.regulations.gov.

A. Refrigeration and Air Conditioning
1. HCFO-1233zd(E)

EPA'’s decision: EPA finds HCFO-
1233zd(E) acceptable as a substitute for
use in:

e Industrial Process Refrigeration (new
and retrofit equipment)

HCFO-1233zd(E), marketed under the
trade name Solstice™ N12 Refrigerant,
is also known as trans-1-chloro-3,3,3-
trifluoroprop-1-ene (Chemical Abstracts
Service Registry Number [CAS Reg. No.]
102687—-65-0).

You may find a copy of the
applicant’s submission, with CBI
redacted, providing the required health
and environmental information for this
substitute in this end-use in Docket
EPA-HQ-OAR-2003-0118 at
www.regulations.gov under the name,
“Supporting Materials for Notice 36
Listing of HCFO-1233zd(E) in
Refrigeration and Air Conditioning.
SNAP Submission Received June 6,
2019.” EPA performed an assessment to
examine the health and environmental
risks of this substitute. This assessment
is available in Docket EPA-HQ-OAR~—
2003-0118: “Risk Screen on Substitutes
in Industrial Process Refrigeration.
Substitute: HCFO-1233zd(E).”

EPA previously listed HCFO—
1233zd(E) as acceptable for use in
several refrigeration and air
conditioning and foam blowing end-
uses (August 10, 2012, 77 FR 47768;
October 21, 2014, 79 FR 62863).

Environmental information: HCFO—
1233zd(E) has an ozone depletion
potential (ODP) of less than 0.0004 and
a global warming potential (GWP) of


http://www.epa.gov/snap/substitutes-sector
http://www.epa.gov/snap/snap-regulations
mailto:Farquharson.chenise@epa.gov
http://www.regulations.gov
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3.7.1 HCFO-1233zd(E) is excluded from
the definition of volatile organic
compounds (VOC) under CAA
regulations (see 40 CFR 51.100(s))
addressing the development of state
implementation plans (SIPs) to attain
and maintain the National Ambient Air
Quality Standards (NAAQS). Knowingly
venting or releasing this refrigerant
blend is limited by the venting
prohibition under section 608(c)(2) of
the CAA, codified at 40 CFR
82.154(a)(1).

Flammability information: HCFO-
1233zd(E) is not flammable.

Toxicity and exposure data: Potential
health effects of exposure to this
substitute include drowsiness or
dizziness. The substitute may also
irritate the skin or eyes or cause
frostbite. The substitute could cause
asphyxiation if air is displaced by
vapors in a confined space. These
potential health effects are common to
many refrigerants.

The American Industrial Hygiene
Association (AIHA) has established a
Workplace Environmental Exposure
Limit (WEEL) of 800 ppm on an eight-
hour time-weighted average (8-hr TWA)
for HCFO-1233zd(E). EPA anticipates
that users will be able to meet the WEEL
and address potential health risks by
following requirements and
recommendations in the manufacturer’s
safety data sheet (SDS), American
Society of Heating, Refrigerating, and
Air-Conditioning Engineers (ASHRAE)
Standard 15, and other safety
precautions common to the refrigeration
and air conditioning industry.

Comparison to other substitutes in
these end-uses: HCFO—-1233zd(E) has an
ODP of less than 0.0004, comparable to
or less than other listed substitutes in
this end-use with ODPs ranging from
zero to 0.098.

For industrial process refrigeration,
HCFO-1233zd(E)’s GWP of about 3.7 is
comparable to or lower than that of
other acceptable substitutes such as
ammonia absorption for new equipment
and carbon dioxide (CO,), R—450A, R—
513A and hydrofluorocarbon (HFC)-23
for new and retrofit equipment, with
GWPs 2 ranging from zero to 14,800.

1WMO (World Meteorological Organization),
Scientific Assessment of Ozone Depletion: 2018,
Global Ozone Research and Monitoring Project—
Report No. 58, 588 pp., Geneva, Switzerland, 2018.
Available at: https://ozone.unep.org/sites/default/
files/2019-05/SAP-2018-Assessment-report.pdf. In
this action, the 100-year GWP values are used.

2Unless otherwise stated, all GWPs in this
document are 100-year values from: IPCC, 2007:
Climate Change 2007: The Physical Science Basis.
Contribution of Working Group I to the Fourth
Assessment Report of the Intergovernmental Panel
on Climate Change [Solomon, S., Qin, D., Manning,
M., Chen, Z., Marquis, M., Averyt, K.B., Tignor M.,

Flammability and toxicity risks are
comparable to or lower than
flammability and toxicity risks of other
available substitutes in the same end-
use. Toxicity risks can be minimized by
use consistent with the AITHA WEEL,
ASHRAE 15, and other industry
standards, recommendations in the
manufacturer’s SDS, and other safety
precautions common in the refrigeration
and air conditioning industry.

EPA finds HCFO-1233zd(E)
acceptable in the industrial process
refrigeration (new and retrofit
equipment) end-use because it does not
pose greater overall environmental and
human health risk than other available
substitutes in the same end-use.

2. R-515B

EPA’s decision: EPA finds R-515B
acceptable as a substitute for use in:

e Centrifugal chillers (new equipment)

e Positive displacement chillers (new
equipment)

e Industrial process air conditioning
(new equipment)

R-515B is a weighted blend of 91.1
percent HFO-1234ze(E), which is also
known as trans-1,3,3,3-tetrafluoroprop-
1-ene (CAS Reg. No. 29118-24-9) and
8.9 percent HFC-227ea, also known as
1,1,1,2,3,3,3-heptafluoropropane (CAS
Reg. No. 431-89-0).

You may find a copy of the
applicant’s submission, with CBI
redacted, providing the required health
and environmental information for this
substitute in these end-uses in Docket
EPA-HQ-OAR-2003-0118 at
www.regulations.gov under the name,
“Supporting Materials for Notice 36
Listing of R—-515B in Refrigeration and
Air Conditioning. SNAP Submission
Received September 6, 2019.” EPA
performed an assessment to examine the
health and environmental risks of this
substitute. This assessment is available
in Docket EPA-HQ-OAR-2003-0118:
“Risk Screen on Substitutes in
Centrifugal and Positive Displacement
Chillers and Industrial Process Air
Conditioning. Substitute: R—515B.”

Environmental information: R-515B
has an ODP of zero. Its components,
HFO-1234ze(E) and HFC—227ea, have a
GWP of less than one 3 and 3,220,
respectively. If these values are
weighted by mass percentage, then R—

and Miller, H.L. (eds.)]. Cambridge University Press,

Cambridge, United Kingdom and New York, NY,
USA. This document is accessible at www.ipcc.ch/
publications_and_data/ar4/wg1/en/contents.html.
3WMO (World Meteorological Organization),

Scientific Assessment of Ozone Depletion: 2018,
Global Ozone Research and Monitoring Project—
Report No. 58, 588 pp., Geneva, Switzerland, 2018.
Available at: https://ozone.unep.org/sites/default/
files/2019-05/SAP-2018-Assessment-report.pdf.

515B has a GWP of about 287. The
components of R—515B are excluded
from the definition of VOC under CAA
regulations (see 40 CFR 51.100(s))
addressing the development of SIPs to
attain and maintain the NAAQS.
Knowingly venting or releasing this
refrigerant blend is limited by the
venting prohibition under section
608(c)(2) of the CAA, codified at 40 CFR
82.154(a)(1).

Flammability information: R-515B is
not flammable.

Toxicity and exposure data: Potential
health effects of exposure to this
substitute include drowsiness or
dizziness. The substitute may also
irritate the skin or eyes or cause
frostbite. The substitute could cause
asphyxiation if air is displaced by
vapors in a confined space. These
potential health effects are common to
many refrigerants.

For the components of R-515B, the
AIHA has established WEELs of 800
ppm and 1000 ppm as an 8-hr TWA for
HFO-1234ze(E) and HFC-227ea,
respectively. The manufacturer of R—
515B recommends an acceptable
exposure limit (AEL) for the blend of
810 ppm as an 8-hr TWA. EPA
anticipates that users will be able to
meet each of the WEELs, the
manufacturer’s AEL, and address
potential health risks by following
requirements and recommendations in
the manufacturer’s SDS, in ASHRAE
Standard 15, and other safety
precautions common to the refrigeration
and air conditioning industry.

Comparison to other substitutes in
these end-uses: R—515B has an ODP of
zero, comparable to or less than other
listed substitutes in these end-uses, with
ODPs ranging from zero to 0.055.

For centrifugal and positive
displacement chillers, R—-515B’s GWP of
about 287 is comparable to or lower
than that of other acceptable substitutes
for new equipment, such as ammonia
absorption, CO,, HFO-1336mzz(Z), and
R-513A, with GWPs ranging from zero
to 630.

For industrial process air
conditioning, R-515B’s GWP of about
287 is comparable to or lower than that
of other acceptable substitutes for new
equipment, such as ammonia
absorption, CO,, HFO-1336mzz(Z), R—
134a, and R-507A, with GWPs ranging
from zero to 3,985.

Flammability and toxicity risks are
comparable to or lower than
flammability and toxicity risks of other
available substitutes in the same end-
uses. Toxicity risks can be minimized
by use consistent with the ATHA WEEL,
manufacturer’s AEL, ASHRAE 15, and
other industry standards,
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recommendations in the manufacturer’s
SDS, and other safety precautions
common in the refrigeration and air
conditioning industry.

EPA finds R-515B acceptable in the
centrifugal chillers, positive
displacement chillers, and industrial
process air conditioning end-uses
because it does not pose greater overall
environmental and human health risk
than other available substitutes in the
same end-uses.

B. Foam Blowing

1. Blends of 10 to 99 percent by weight
HFO-1336mzz(Z) and the remainder
HFC-152a

EPA’s decision: EPA finds blends of
10 to 99 percent by weight HFO-
1336mzz(Z) andthe remainder HFC-
152a (“HFO-1336mzz(Z)/HFC-152a
blends’’) acceptable as a substitute for
use as a blowing agent in:

e Polystyrene: Extruded boardstock and
billet

These blends range in composition
from 10 percent HFO-1336mzz(Z) and
90 percent HFC—-152a to 99 percent
HFO-1336mzz(Z) and 1 percent HFC—
152a. Accordingly, these blends are also
referred to as blends of 10 to 99 percent
by weight HFO-1336mzz(Z) and the
remainder HFC—152a in this action.
HFO-1336mzz(Z) is an HFO and is also
called (Z)-1,1,1,4,4,4-hexafluorobut-2-
ene or cis-1,1,1,4,4,4-hexafluorobut-2-
ene (CAS Reg. No. 692—49-9); it also
goes by the trade names of FEA-1100 or
Formacel® 1100. HFC-152a is an HFC
and is also called ethane, 1,1-difluoro
(CAS Reg. No. 75-37-6).

You may find a copy of the
applicant’s submission, with CBI
redacted, providing the required health
and environmental information for this
substitute in this end-use in Docket
EPA-HQ-OAR-2003-0118 at
www.regulations.gov under the name,
“SNAP Information Notice for Blends of
10 to 99 percent by Weight HFO—
1336mzz(Z) and the Remainder HFC—
152a as a Foam Blowing Agent. SNAP
Submission Received October 10,
2019.” EPA has performed an
assessment to examine the health and
environmental risks of this substitute.
This assessment is available in docket
EPA-HQ-OAR-2003-0118 under the
name ‘“Risk Screen on Substitutes for
Use in Extruded Polystyrene Boardstock
and Billet Foam Substitute: HFO—
1336mzz(Z) and HFC—152a Blends .”

Environmental information: These
HFO-1336mzz(Z)/HFC-152a blends
have an ODP of zero. Their components,
HFO-1336mzz(Z) and HFC-152a, have

GWPs of about two 4 and 124,
respectively. If these values are
weighted by mass percentage, then the
blends range in GWP from about three
to about 110. Both components of the
blends are excluded from the definition
of VOC under CAA regulations (see 40
CFR 51.100(s)) addressing the
development of SIPs to attain and
maintain the NAAQS.

Flammability information: The
component HFC—152a is moderately
flammable. HFO-1336mzz(Z) is not
flammable at standard temperature and
pressure using the standard test method
ASTM E681. Certain of these HFO—
1336mzz(Z)/HFC-152a blends are
flammable, depending on the specific
composition. For example, blends
containing less than 91.5 percent HFO—
1336mzz(Z) and more than 8.5 percent
HFC-152a by weight are flammable.

Toxicity and exposure data: Potential
health effects of this substitute include
skin or eye irritation or frostbite. At
sufficiently high concentrations, the
substitute may cause irregular heartbeat.
The substitute could cause asphyxiation
if air is displaced by vapors in a
confined space. These potential health
effects are common to many foam
blowing agents. The EPA anticipates
that these HFO-1336mzz(Z)/HFC-152a
blends will be used consistent with the
recommendations specified in the SDS.

The AIHA has established a WEEL of
1,000 ppm as an 8-hr TWA for HFC-
152a, and the WEEL committee of the
Occupational Alliance for Risk Science
(OARS) has established a WEEL of 500
ppm for HFO-1336mzz(Z). EPA
anticipates that users will be able to
meet the ATHA and OARS WEELs and
will address potential health risks by
following requirements and
recommendations in the manufacturer’s
SDSs and other safety precautions
common to the foam blowing industry.

Comparison to other foam blowing
agents: These HFO-1336mzz(Z)/HFC—
152a blends have an ODP of zero,
comparable to all other acceptable
substitutes in this end-use, such as
HFC-152a, HFO-1234ze(E), methyl
formate, and CO,. These HFO-
1336mzz(Z)/HFC-152a blends’ GWPs
from about three to 110 is lower than or
comparable to those of other acceptable
substitutes in the same end-use for
which we are finding it acceptable, such
as HFC-152a, HFO-1234ze(E), light
saturated hydrocarbons C3—-C6 and
methyl formate, with respective GWPs

4WMO (World Meteorological Organization),
Scientific Assessment of Ozone Depletion: 2018,
Global Ozone Research and Monitoring Project—
Report No. 58, 588 pp., Geneva, Switzerland, 2018.
Available at: https://ozone.unep.org/sites/default/
files/2019-05/SAP-2018-Assessment-report.pdf.

of 124, one, 5 less than one,® and 11.7
Flammability and toxicity risks are
comparable to or lower than
flammability and toxicity risks of other
available substitutes in the same end-
use. Toxicity risks can be minimized by
use consistent with the AIHA’s and
OARS’s WEELSs, recommendations in
the SDS, and other safety precautions
common in the foam blowing industry.
EPA finds blends of 10 to 99 percent
by weight HFO-1336mzz(Z) and the
remainder HFC—152a acceptable in the
polystyrene: extruded boardstock and
billet end-use because they do not pose
greater overall environmental and
human health risk than other available
substitutes in the same end-use.

2. HFO-1336mzz(E)

EPA’s decision: EPA finds HFO-
1336mzz(E) acceptable as a substitute
for use in:

o Flexible Polyurethane (PU)

o Integral skin PU

e Rigid PU: Appliance

¢ Rigid PU: Commercial refrigeration

¢ Rigid PU and polyisocyanurate

laminated boardstock

Rigid PU: Sandwich panels

Rigid PU: Slabstock and other

e Rigid PU: Spray—high-pressure two-
component

e Rigid PU: Spray—low-pressure two-
component

e Rigid PU: Spray—one-component
foam sealants

HFO-1336mzz(E) is also known as
(2E)-1,1,1,4,4,4-hexafluoro-2-butene and
trans-1,1,1,4,4,4-hexafluoro-2-butene
(CAS Reg. No. 66711-86-2). It is
marketed under the trade names
Opteon™ 1150 and Formacel™ 1150.

You may find a copy of the
applicant’s submission, with CBI
redacted, providing the required health
and environmental information for this
substitute in these end-uses in Docket
EPA-HQ-OAR-2003-0118 at
www.regulations.gov under the name,
“Supporting Documentation for Notice
36 Listing of HFO-1336mzz(E) in Foam
Blowing. SNAP Submission Received
December 5, 2018.” EPA performed
assessments to examine the health and
environmental risks of this substitute.
These assessments are available in
Docket EPA-HQ-OAR-2003-0118
under the following names:

e “Foam Blowing Sector—Risk Screen
on Substitutes in Rigid Polyurethane

5WMO (World Meteorological Organization),
Scientific Assessment of Ozone Depletion: 2018,
Global Ozone Research and Monitoring Project—
Report No. 58, 588 pp., Geneva, Switzerland, 2018.
Available at: https://ozone.unep.org/sites/default/
files/2019-05/SAP-2018-Assessment-report.pdf.

6Ibid.

7 Ibid.


https://ozone.unep.org/sites/default/files/2019-05/SAP-2018-Assessment-report.pdf
https://ozone.unep.org/sites/default/files/2019-05/SAP-2018-Assessment-report.pdf
https://ozone.unep.org/sites/default/files/2019-05/SAP-2018-Assessment-report.pdf
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Appliance; Rigid Polyurethane
Commercial Refrigeration; Rigid
Polyurethane Sandwich Panels; Rigid
Polyurethane & Polyisocyanurate
Laminate Boardstock; Rigid
Polyurethane Slabstock and Other;
Flexible Polyurethane; Integral Skin
Polyurethane—Substitute: HFO—
1336mzz(E)”’

¢ “Foam Blowing Sector—Risk Screen
on Substitutes in Rigid Polyurethane
Spray Foam—Substitute: HFO-
1336mzz(E)”

Environmental information: HFO—
1336mzz(E) has an ODP of zero. It has
a GWP of about 16.8 Under CAA
regulations (see 40 CFR 51.100(s))
defining VOC for the purpose of
addressing the development of SIPs to
attain and maintain the NAAQS, HFO-
1336mzz(E) would be considered a
VOC. That definition provides that “any
compound of carbon” which
“participates in atmospheric
photochemical reactions” is considered
a VOC unless expressly excluded in that
provision based on a determination of
“negligible photochemical reactivity.”
The manufacturer has petitioned the
EPA to exclude HFO-1336mzz(E) from
the definition of VOC under those
regulations based on its claim that the
chemical exhibits low photochemical
reactivity. EPA has not yet taken action
on that petition. EPA notes for
informational purposes that this
substitute is subject to a Toxic
Substances Control Act (TSCA) section
5(e) Consent Order and a TSCA section
5(a)(2) Significant New Use Rule
(SNUR).

EPA anticipates that HFO-
1336mzz(E) will be used consistent with
the recommendations specified in the
SDS. The OARS WEEL committee
recommends a WEEL for the workplace
of 400 ppm on an 8-hour TWA. EPA
anticipates that users will be able to
meet the WEEL and address potential
health risks by following requirements
and recommendations in the SDS and
other safety precautions common to the
foam blowing industry.

Comparison to other substitutes in
these end-uses: HFO-1336mzz(E) has an
ODP of zero, comparable to or lower
than that for other listed substitutes in
these end-uses, with ODPs ranging from
zero to 0.02.

HFO-1336mzz(E)’s GWP of about 16
is lower than that of other acceptable
substitutes in the listed end-uses, such

8 WMO (World Meteorological Organization),
Scientific Assessment of Ozone Depletion: 2018,
Global Ozone Research and Monitoring Project—
Report No. 58, 588 pp., Geneva, Switzerland, 2018.
Available at: https://www.esrl.noaa.gov/csl/
assessments/ozone/2018/.

as HFC-152a with a GWP of 124. HFO-
1336mzz(E)’s GWP is higher than or
comparable to the GWPs of other
acceptable substitutes for these end-
uses, such as HFO-1336mzz(Z), methyl
formate, saturated light hydrocarbons
C3-C6,9 and trans-1-chloro-3,3,3-
trifluoroprop-1-ene with GWPs ranging
from less than one to approximately 11.

Flammability and toxicity risks are
comparable to or lower than
flammability and toxicity risks of other
available substitutes in the same end-
use. Toxicity risks can be minimized by
use consistent with the OARS WEEL,
recommendations in the manufacturer’s
SDS, and other safety precautions
common in the foam blowing industry;
moreover, those risks are common to
many foam blowing agents, including
many of those already listed as
acceptable under SNAP for these end-
uses.

EPA anticipates that HFO-
1336mzz(E) will be used consistent with
the recommendations specified in the
SDS. The OARS WEEL committee
recommends a WEEL for the workplace
of 400 ppm on an 8-hour TWA. EPA
anticipates that users will be able to
meet the WEEL and address potential
health risks by following requirements
and recommendations in the SDS and
other safety precautions common to the
foam blowing industry.

Comparison to other substitutes in
these end-uses: HFO—1336mzz(E) has an
ODP of zero, comparable to or lower
than that for other listed substitutes in
these end-uses, with ODPs ranging from
zero to 0.02.

HFO-1336mzz(E)’s GWP of about 16
is lower than that of other acceptable
substitutes in the listed end-uses, such
as HFC-152a with a GWP of 124. HFO-
1336mzz(E)’s GWP is higher than or
comparable to the GWPs of other
acceptable substitutes for these end-
uses, such as HFO-1336mzz(Z), methyl
formate, saturated light hydrocarbons
C3-C6,2 and trans-1-chloro-3,3,3-
trifluoroprop-1-ene with GWPs ranging
from less than one to approximately 11.

Flammability and toxicity risks are
comparable to or lower than
flammability and toxicity risks of other
available substitutes in the same end-
use. Toxicity risks can be minimized by
use consistent with the OARS WEEL,
recommendations in the manufacturer’s
SDS, and other safety precautions
common in the foam blowing industry;
moreover, those risks are common to

9 That is, hydrocarbons with single bonds with

three to six carbons, such as propane, isobutane,
pentane, isopentane, cyclopentane, and hexane.
9 That is, hydrocarbons with single bonds with
three to six carbons, such as propane, isobutane,
pentane, isopentane, cyclopentane, and hexane.

many foam blowing agents, including
many of those already listed as
acceptable under SNAP for these end-
uses.

EPA finds HFO-1336mzz(E)
acceptable in the end-uses listed above
in section 1.B.2 because it does not pose
greater overall environmental and
human health risk than other available
substitutes in the same end-uses.

3. Methylal

EPA’s decision: EPA finds methylal
acceptable as a substitute for use in:

¢ Rigid PU: Spray—high-pressure
two-component

¢ Rigid PU: Spray—low-pressure two-
component

e Rigid PU: Spray—one-component
foam sealants

Methylal is also called
dimethoxymethane (CAS Reg. No. 109—
87-5) and belongs to a class of
chemicals referred to as acetals; it also
goes by the trade name Novicell™.

You may find a copy of the
applicant’s submission, with CBI
redacted, providing the required health
and environmental information for this
substitute in these end-uses in Docket
EPA-HQ-OAR-2003-0118 at
www.regulations.gov under the name,
“Supporting Materials for Notice 36
Listing of Methylal in Foam Blowing.
SNAP Submission Received April 18,
2014.” EPA performed an assessment to
examine the health and environmental
risks of this substitute. This assessment
is available in Docket EPA-HQ-OAR~
2003-0118 under the following name:
“Risk Screen on Substitutes for Use in
Rigid Polyurethane Spray Foam
Substitute: Methylal.”

EPA previously listed methylal as
acceptable for use as a foam-blowing
agent in a variety of foam blowing end-
uses (October 21, 2014; 79 FR 62863).

Environmental information: Methylal
has an ODP of zero and a GWP less than
one.1° Under CAA regulations (see 40
CFR 51.100(s)) defining VOC for the
purpose of addressing the development
of SIPs to attain and maintain the
NAAQS, methylal would be considered
a VOC. That definition provides that
“any compound of carbon” which
“participates in atmospheric
photochemical reactions” is considered
a VOC unless expressly excluded in that
provision based on a determination of
“negligible photochemical reactivity.”

Flammability information: Methylal is
flammable. Under the Globally

10 WMO (World Meteorological Organization),
Scientific Assessment of Ozone Depletion: 2018,
Global Ozone Research and Monitoring Project—
Report No. 58, 588 pp., Geneva, Switzerland, 2018.
Available at: https://ozone.unep.org/sites/default/
files/2019-05/SAP-2018-Assessment-report.pdf.
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Harmonized System of Classification
and Labelling of Chemicals, it is
classified as a Class II flammable liquid
and under the Occupational Safety and
Health Administration’s (OSHA’s)
regulations at 29 CFR 1910.106, it is
classified as a Class IB flammable
liquid. Some specific blends of methylal
with other blowing agents are
flammable as formulated and should be
handled with proper precautions, as
specified by the manufacturer. EPA
recommends that users follow all
requirements and recommendations
specified in the SDS and other safety
precautions for use of flammable
blowing agents used in the foam
blowing industry. Use of methylal will
require safe handling and shipping as
prescribed by OSHA and the
Department of Transportation (for
example, using personal protective
equipment (PPE) and following
requirements for shipping hazardous
materials at 49 CFR parts 170 through
173).

Toxicity and exposure data: Potential
health effects of exposure to this
substitute include drowsiness or
dizziness. Higher concentrations may
cause central nervous system depression
and loss of consciousness. The
substitute may also irritate the skin or
eyes. The substitute could cause
asphyxiation if air is displaced by
vapors in a confined space. These
potential health effects are common to
many foam-blowing agents.

For methylal, the American
Conference of Governmental Industrial
Hygienists (ACGIH) has established a
threshold limit value (TLV) of 1,000
ppm on an 8-hr TWA. The National
Institute of Occupational Safety and
Health (NIOSH) has established a
recommended exposure limit (REL) of
1,000 ppm for methylal on a 10-hour
TWA. EPA anticipates that users will be
able to meet workplace exposure limits
(TLV and REL) and address potential
health risks by following requirements
and recommendations in the
manufacturer’s SDS and other safety
precautions common to the foam-
blowing industry.

Comparison to other substitutes in
these end-uses: Methylal has an ODP of
zero, comparable to other listed
substitutes in these end-uses, with ODPs
ranging from zero to 0.012.

Methylal’s GWP of less than one is
less than or comparable to the GWPs of
other acceptable substitutes in the listed
end-uses, including CO,, Exxsol™
blowing agents, HFC-152a, HFO—

1336mzz(Z), methyl formate,1* and
trans-1-chloro-3,3,3-trifluoroprop-1-ene,
with GWPs ranging from less than 1 to
approximately 124.12

Methylal’s flammability risks are
comparable to or lower than
flammability risks of other available
substitutes in the same end-uses,
including Exxsol™ blowing agents and
methyl formate. Other acceptable
substitutes in these end-uses are
nonflammable (e.g., CO,, HFO—
1336mzz(Z), and trans-1-chloro-3,3,3-
trifluoroprop-1-ene.

Toxicity risks are comparable to or
lower than toxicity risks of other
available substitutes in the same end-
use. Toxicity risks can be minimized by
use consistent with the ACGIH TLV,
recommendations in the manufacturer’s
SDS, and other safety precautions
common in the foam-blowing industry.

EPA finds methylal acceptable in the
end-uses listed above in section 1.B.3
because it does not pose greater overall
environmental and human health risk
than other available substitutes in the
same end-use.

C. Fire Suppression and Explosion
Protection

HCFO-1233zd(E)/C6-perfluoroketone
blend

EPA’s decision: EPA finds HCFO-
1233zd(E)/C6-perfluoroketone blend
acceptable as a substitute for:
¢ Total flooding (normally occupied

and unoccupied spaces)

HCFO0-1233zd(E)/C6-perfluoroketone
blend is a weighted blend of 50 percent
(E)-1-chloro-3,3,3-trifluoroprop-1-ene or
HCFO-1233zd(E) (CAS Reg. No.
102687—-65-0) and 50 percent C6-
perfluoroketone (CAS Reg. No. 756—13—
8), also known as 1,1,1,2,2,4,5,5,5-
nonafluoro-4-(trifluoromethyl)-3-
pentanone or FK-5-1-12. Both
components are currently listed as
acceptable under SNAP for use in this
end-use. The blend is sold under the
trade name Solstice™ Quench 55.

You may find a copy of the
applicant’s submission, with CBI
redacted, providing the required health
and environmental information for this
substitute in this end-use in Docket
EPA-HQ-OAR-2003-0118 at
www.regulations.gov under the name,

11 Originally listed under the trade name
“ecomate™” in these end-uses. 69 FR 5803,
October 4, 2004.

12Except for HFG-152a, all the GWPs in this
sentence are from WMO (World Meteorological
Organization), Scientific Assessment of Ozone
Depletion: 2018, Global Ozone Research and
Monitoring Project—Report No. 58, 588 pp.,
Geneva, Switzerland, 2018. Available at: https://
ozone.unep.org/sites/default/files/2019-05/SAP-
2018-Assessment-report.pdf.

“Supporting Documentation for Notice
36 Listing of HCFO-1233zd(E)/Cé-
perfluoroketone blend in Fire
Suppression. SNAP Submission
Received August 1, 2018.” EPA
performed an assessment to examine the
health and environmental risks of this
substitute. This assessment is available
in Docket EPA-HQ-OAR-2003-0118:
“Risk Screen on Substitutes for Total
Flooding Systems in Normally
Occupied and Unoccupied Spaces.
Substitute: HCFO-1233zd(E)/C6-
perfluoroketone blend (Solstice™
Quench 55).”

Environmental information: The
HCFO-1233zd(E) component of the
blend has an ODP less than 0.0004 and
a GWP of 3.7.13 The C6-perfluoroketone
component has no ODP and a GWP of
less than one.?* The blend has an
average ODP of less than 0.0002 and an
average GWP of less than two. The
HCFO-1233zd(E) component is
excluded from the definition of VOC
under CAA regulations (see 40 CFR
51.100(s)) addressing the development
of SIPs to attain and maintain the
NAAQS; the C6-perfluoroketone
component falls within the definition of
VOC in those regulations.

Flammability information: HCFO-
1233zd(E)/C6-perfluoroketone blend is
not flammable.

Toxicity and exposure data: Potential
health effects of this substitute include
serious eye and skin irritation. If eye or
skin contact occurs, end users should
flush the affected area with large
amounts of water. If inhaled, end users
should be removed and exposed to fresh
air. The potential health effects of
HCFO-1233zd(E)/C6-perfluoroketone
blend are unlikely to occur when
following good industrial hygiene
practices and the PPE and engineering
control (e.g., ventilation)
recommendations outlined in the SDSs
for HCFO-1233zd(E)/C6-perfluoroketone
blend.

The OARS has established a WEEL as
an 8-hr TWA of 800 ppm for HCFO-
1233zd(E). The manufacturer of C6-
perfluoroketone recommends an AEL of
150 ppm on an 8-hr TWA. During
installation or servicing of HCFO-
1233zd(E)/C6-perfluoroketone blend
total flooding systems, exposure to the
substitute is not likely if the instructions
on system installation and servicing are
adhered to; these instructions are
included in manuals for the HCFO-

13 WMO (World Meteorological Organization),
Scientific Assessment of Ozone Depletion: 2018,
Global Ozone Research and Monitoring Project—
Report No. 58, 588 pp., Geneva, Switzerland, 2018.
Auvailable at: https://ozone.unep.org/sites/default/
files/2019-05/SAP-2018-Assessment-report.pdf.

14 Ibid.
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1233zd(E)/C6-perfluoroketone blend
systems and the relevant industry
standards (i.e., latest edition of the
National Fire Protection Association
[NFPA] 2001 Standard for Clean Agent
Fire Extinguishing Systems and
Underwriters’ Laboratories [UL] 2166
Standard for Halocarbon Clean Agent
Extinguishing System Units). In the
event of an accidental release of the
substitute from the total flooding
system, potential acute exposures may
be of concern. The design concentration
is less than the cardiotoxic No Observed
Adverse Effect Level of 8.66 percent
(86,600 ppm) for the blend. Appropriate
protective measures should be taken,
and proper training administered for the
manufacture, clean-up and disposal of
this product and for the installation and
maintenance of the total flooding
systems using this product.

NFPA 2001 provides that in the case
of accidental release in normally
occupied spaces, required engineering
controls as specified in NFPA 2001
should be employed to limit personnel
exposure to clean agent discharges.
Specifically, audible and visual pre-
discharge alarms and a 30-60 second
time delay should be employed within
the protected space to indicate the
operation of the system and pending
discharge to ensure egress for all
personnel prior to activation. EPA’s
evaluation indicates that the use of
HCFO-1233zd(E)/C6-perfluoroketone
blend is not expected to pose a
significant toxicity risk to personnel or
the general population. In addition, the
risks it may pose after exposure are

common to many total flooding agents,
including those already listed as
acceptable under SNAP for this same
end-use. EPA’s review of the human
health impacts of HCFO-1233zd(E)/C6-
perfluoroketone blend, including the
summary of available toxicity studies, is
in the risk screen mentioned above in
the docket for this action (EPA-HQ-
OAR-2003-0118).

Protective gloves and tightly sealed
goggles should be worn for installation
and servicing activities to protect
workers in any event of potential
discharge of the substitute, accidental or
otherwise. Filling or servicing
operations should be performed in well-
ventilated areas. Toxicity risks can be
minimized by use consistent with NFPA
2001 standard, recommendations in the
SDS, and other safety precautions
common in the fire suppression
industry. EPA provides additional
information on safe use of this
substitute in the “Further Information”
column of the table summarizing this
listing for total flooding agents (see
Appendix A).

Comparison to other substitutes in
this end-use: HCFO-1233zd(E)/C6-
perfluoroketone blend has an average
ODP of less than 0.0002, comparable to
or less than that for other listed
substitutes in this end-use, with ODPs
ranging from zero to 0.048.

For total flooding agents, HCFO—
1233zd(E)/C6-perfluoroketone blend’s
average GWP of less than two is lower
than that of other acceptable substitutes,
such as HFC-227ea and other HFCs,
with GWPs which range from about

REFRIGERATION AND AIR CONDITIONING

1,430 to 14,800. Other acceptable
substitutes in this end-use, such as
water, inert gases, and a number of
powdered aerosol fire suppressants,
have lower or comparable GWPs ranging
from zero to seven.

Toxicity risks can be minimized by
use consistent with the NFPA 2001
standard, recommendations in the SDS,
and other safety precautions common in
the fire suppression industry. The
potential toxicity risks due to inhalation
exposure are common to many total
flooding agents, including those already
listed as acceptable under SNAP for this
same end-use. HCFO-1233zd(E)/C6-
perfluoroketone blend is nonflammable,
as are all other available total flooding
agents.

EPA finds HCFO-1233zd(E)/C6-
perfluoroketone blend acceptable in the
total flooding end-use because it does
not pose greater overall environmental
and human health risk than other
available substitutes in this end-use.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Hans Christopher Grundler,
Director, Office of Atmospheric Programs.

Note: The following appendix will not
appear in the Code of Federal Regulations:

APPENDIX A: SUMMARY OF
DECISIONS FOR NEW ACCEPTABLE
SUBSTITUTES

End-use Substitute Decision Further information 1

Centrifugal chillers R-515B ............ Acceptable ........ This substitute is a blend of HFO-1234ze(E), which is also known as trans-

(new equipment). 1,3,3,3-tetrafluoroprop-1-ene (Chemical Abstracts Service Registry Number
[CAS Reg. No.] 29118-24-9) and HFC—-227ea, also known as 1,1,1,2,3,3,3-
heptafluoropropane (CAS Reg. No. 431-89-0).

R-515B has a 100-year global warming potential (GWP) of 287.

The blend is not flammable.

The American Industrial Hygiene Association (AIHA) has established Workplace
Environmental Exposure Limits (WEELs) of 800 ppm and 1000 ppm on an
eight-hour Time-Weighted Average (8-hr TWA), respectively, for HFO-
1234ze(E) and for HFC-227ea.

The manufacturer has established an Acceptable Exposure Limit (AEL) of 810
ppm, on an 8-hr TWA for R-515B.

Industrial process air | R-515B ............ Acceptable ........ This substitute is a blend of HFO-1234ze(E), which is also known as trans-
conditioning (new 1,3,3,3-tetrafluoroprop-1-ene (CAS Reg. No. 29118-24-9) and HFC-227ea,
equipment). also known as 1,1,1,2,3,3,3-heptafluoropropane (CAS Reg. No. 431-89-0).

R-515B has a GWP of 287.

The blend is not flammable.

The AIHA has established WEELs of 800 ppm and 1000 ppm on an 8-hr TWA, re-
spectively, for HFO-1234ze(E) and for HFC—-227ea.

The manufacturer has established an AEL of 810 ppm on an 8-hr TWA for R-
515B.
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End-use Substitute Decision Further information 1
Industrial process re- | HCFO- Acceptable ........ HCFO-1233zd(E) is also known as trans-1-chloro-3,3,3-trifluoroprop-1-ene (CAS
frigeration (new and 1233zd(E). Reg. No 102687-65-0).
retrofit equipment). HCFO-1233zd(E) has an ozone-depleting potential (ODP) of less than 0.0004 and
a GWP of about 3.7.
HCFO-1233zd(E) is nonflammable.
The AIHA has established a WEEL of 800 ppm on an 8-hr TWA for HCFO-
1233zd(E).
Positive displacement | R-515B ............ Acceptable ........ This substitute is a blend of HFO-1234ze(E), which is also known as trans-

chillers (new equip-

ment).

1,3,3,3-tetrafluoroprop-1-ene (CAS Reg. No. 29118-24-9) and HFC-227ea,
also known as 1,1,1,2,3,3,3-heptafluoropropane (CAS Reg. No. 431-89-0). R—
515B has a GWP of 287.

The blend is not flammable.

The AIHA has established WEELs of 800 ppm and 1000 ppm on an 8-hr TWA, re-
spectively, for HFO-1234ze(E) and for HFC—-227ea.

The manufacturer has established an AEL of 810 ppm on an 8-hr TWA for R-
515B.

1 Observe recommendations in the manufacturer's SDS and guidance for all listed refrigerants.

FOAM BLOWING AGENTS

End-use

Substitute

Decision

Further information 1

Extruded Poly-
styrene:
Boardstock and
Billet.

Flexible Poly-
urethane (PU).

Integral skin PU

Rigid PU: Appliance

Rigid PU: Commer-
cial refrigeration.

Blends of 10 to 99
percent by weight
HFO-1336mzz(2)
and the remain-
der HFC-152a.

HFO-1336mzz(E) ..

HFO-1336mzz(E) ..

HFO-1336mzz(E) ..

HFO-1336mzz(E) ..

Acceptable

Acceptable

Acceptable

Acceptable

Acceptable

HFO-1336mzz(Z) is also known as (2Z)-1,1,1,4,4,4-hexafluoro-2-butene and
cis-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 692-49-9). HFC-152a is
also known as ethane, 1,1-difluoro (CAS Reg. No. 75-37-6). The blends
range in composition from 10 percent HFO-1336mzz(Z) and 90 percent
HFC—-152a to 99 percent HFO-1336mzz(Z) and 1 percent HFC—152a.

These blends have 100-year global warming potentials (GWPs) from about
three to about 110, depending on the specific composition. Certain blends of
these compounds are flammable, depending on the specific composition. The
American Industrial Hygiene Association (AIHA) has established a Workplace
Environmental Exposure Limit (WEEL) of 1,000 ppm as an 8-hour Time-
Weighted Average (8-hr TWA) for HFC-152a and Occupational Alliance for
Risk Science (OARS) has established a WEEL of 500 ppm for HFO-
1336mzz(Z).

HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).

HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a Toxic Substances Control Act (TSCA) section 5(e)
Consent Order and a TSCA section 5(a)(2) Significant New Use Rule
(SNUR).

HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).

HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.

HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).

HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.

HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).

HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.
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FOAM BLOWING AGENTS—Continued

End-use Substitute Decision Further information 1

Rigid PU and HFO-1336mzz(E) .. | Acceptable ........ HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
polyisocyanurate trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).
laminated HFO-1336mzz(E) has a GWP of approximately 16.
boardstock. HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.

Rigid PU: Sandwich | HFO-1336mzz(E) .. | Acceptable ........ HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
panels. trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).

HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.

Rigid PU: Slabstock | HFO-1336mzz(E) .. | Acceptable ........ HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
and other. trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).

HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.

Rigid PU: spray- HFO-1336mzz(E) .. | Acceptable ........ HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
high-pressure two- trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).
component. HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.

Rigid PU: Spray- Methylal ................. Acceptable ........ Methylal is also known as dimethoxymethane and belongs to a class of chemi-
high-pressure two- cals referred to as acetals (CAS Reg. No. 109-87-5).
component. Methylal has a GWP of less than one.

Methylal is flammable.

The American Conference of Governmental Industrial Hygienists (ACGIH) has
established a threshold limit value (TLV) of 1,000 ppm, on an 8-hr TWA for
methylal. The National Institute of Occupational Safety and Health (NIOSH)
has established a recommended exposure limit (REL) of 1,000 ppm for
methylal on a 10-hour TWA.

Rigid PU: Spray-low- | HFO—1336mzz(E) .. | Acceptable ........ HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
pressure two-com- trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).
ponent. HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.

Rigid PU: Spray-low- | Methylal ................. Acceptable ........ Methylal is also known as dimethoxymethane and belongs to a class of chemi-
pressure two-com- cals referred to as acetals (CAS Reg. No. 109-87-5).
ponent. Methylal has a GWP of approximately less than one.

Methylal is flammable.

ACGIH has established a TLV of 1,000 ppm on an 8-hr TWA for methylal. The
NIOSH has established a REL of 1,000 ppm for methylal on a 10-hour TWA.

Rigid PU: Spray- HFO-1336mzz(E) .. | Acceptable ........ HFO-1336mzz(E) is also known as (2E)-1,1,1,4,4,4-hexafluoro-2-butene and
one-component trans-1,1,1,4,4,4-hexafluoro-2-butene (CAS Reg. No. 66711-86-2).
foam sealants. HFO-1336mzz(E) has a GWP of approximately 16.

HFO-1336mzz(E) is nonflammable.

The OARS recommends a WEEL for the workplace of 400 ppm on an 8-hr
TWA.

This substitute is subject to a TSCA section 5(e) Consent Order and a TSCA
section 5(a)(2) SNUR.

Rigid PU: Spray- Methylal ................. Acceptable ........ Methylal is also known as dimethoxymethane and belongs to a class of chemi-

one-component
foam sealants.

cals referred to as acetals (CAS Reg. No. 109-87-5).

Methylal has a GWP of less than one.

Methylal is flammable.

ACGIH has established a TLV of 1,000 ppm on an 8-hr TWA for methylal.
NIOSH has established a REL of 1,000 ppm for methylal on a 10-hour TWA.

1 Observe recommendations in the manufacturer's SDS and guidance for all listed foam blowing agents.
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End-use Substitute Decision Further information

Total HCFO-1233zd(E)/C6- | Acceptable ........ HCFO-1233zd(E)/C6-perfluoroketone blend is a blend of (E)-
flooding perfluoroketone 1-chloro-3,3,3-trifluoroprop-1-ene or HCFO-1233zd(E) (CAS Reg. No. 102687—-65-0)
(nor- blend. and Cé6-perfluoroketone (CAS Reg. No. 756-13-8), also known as
mally 1,1,1,2,2,4,5,5,5-nonafluoro-4-(trifluoromethyl)-3-pentanone or FK-5-1-12.
occupied This blend has an average ozone depletion potential (ODP) of <0.0002 and an average
and un- 100-year global warming potential (GWP) of less than two.
occupied The blend is nonflammable.
spaces). The Occupational Alliance for Risk Science (OARS) has established a Workplace Envi-

ronmental Exposure Limit (WEEL) as an 8-hour Time-Weighted Average (8-hr TWA)
of 800 ppm for HCFO-1233zd(E). The manufacturer of C6-perfluoroketone rec-
ommends an Acceptable Exposure Limit (AEL) of 150 ppm on an 8-hr TWA. The
cardiotoxic No Observed Adverse Effect Level (NOAEL) is 8.66 percent for the blend.

Use of this agent should be in accordance with the safety guidelines in the latest edition
of the National Fire Protection Association (NFPA) 2001 Standard on Clean Agent
Fire Extinguishing Systems. Safety features that are typical of total flooding systems
such as pre-discharge alarms, time delays, and system abort switches should be pro-
vided, as directed by applicable Occupational Safety and Health Administration
(OSHA) regulations and NFPA standards.

For establishments manufacturing, installing and maintaining equipment using this
agent, EPA recommends the following:

e In the case that HCFO-1233zd(E)/C6-perfluoroketone blend is inhaled, person(s)
should be immediately removed and exposed to fresh air; if breathing is difficult, per-
son(s) should seek medical attention.

e Eye wash and quick drench facilities should be available. In case of ocular exposure,
person(s) should immediately flush the eyes, including under the eyelids, with water
for 15 minutes.

e In the case of dermal exposure, the safety data sheet (SDS) recommends that per-
son(s) should immediately wash the affected area with water and remove all contami-
nated clothing to avoid irritation.

o Although unlikely, in case of ingestion of HCFO—1233zd(E)/C6-perfluoroketone blend,
the person(s) should drink a cup of water, if fully conscious, and consult a physician
immediately.

e Manufacturing space should be equipped with engineering controls, specifically an
adequate exhaust ventilation system, to effectively mitigate potential occupational ex-
posure.

e Employees responsible for chemical processing should wear the appropriate per-
sonnel protective equipment (PPE), such as protective gloves, tightly sealed goggles,
protective work clothing, and suitable respiratory protection in case of release or in-
sufficient ventilation.

o All spills should be cleaned up immediately in accordance with good industrial hy-
giene practices.

e Training for safe handling procedures should be provided to all employees that would
be likely to handle containers of the agent or extinguishing units filled with the agent.

See additional comments 1, 2, 3, 4, 5.

1The EPA recommends that users consult Section VIII of the OSHA Technical Manual for information on selecting the appropriate types of
personal protective equipment for all listed fire suppression agents. The EPA has no intention of duplicating or displacing OSHA coverage related
to the use of personal protective equipment (e.g., respiratory protection), fire protection, hazard communication, worker training or any other oc-
cupational safety and health standard with respect to halon substitutes.

2Use of all listed fire suppression agents should conform to relevant OSHA requirements, including 29 CFR part 1910, subpart L, sections
1910.160 and 1910.162.

3Per OSHA requirements, protective gear (SCBA) should be available in the event personnel should reenter the area.

4 Discharge testing should be strictly limited to that which is essential to meet safety or performance requirements.

5The agent should be recovered from the fire protection system in conjunction with testing or servicing, and recycled for later use or

destroyed.

[FR Doc. 2020-23861 Filed 12—-10-20; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

ACTION: Direct final rule.

SUMMARY: Pursuant to the Resource

40 CFR Part 282

[EPA-R01-UST-2020-0207; FRL-10015—-
22-Region 1]

Rhode Island: Final Approval of State
Underground Storage Tank Program
Revisions, Codification, and
Incorporation by Reference

AGENCY: Environmental Protection
Agency (EPA).

Conservation and Recovery Act (RCRA
or Act), the Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the State
of Rhode Island’s Underground Storage
Tank (UST) program submitted by the
Rhode Island Department of
Environmental Management (RI DEM).
This action also codifies EPA’s approval
of Rhode Island’s State program and
incorporates by reference those
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provisions of the State regulations that
we have determined meet the
requirements for approval. The
provisions will be subject to EPA’s
inspection and enforcement authorities
under sections 9005 and 9006 of RCRA
Subtitle I and other applicable statutory
and regulatory provisions.

DATES: This rule is effective February 9,
2021, unless EPA receives adverse
comment by January 11, 2021. If EPA
receives adverse comments, it will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register, as of February 9, 2021, in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51.

ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: beland.andrea@epa.gov.

Instructions: Direct your comments to
Docket ID No. EPA-R01-UST-2020-
0207. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
available online at https://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov, or email. The
Federal https://www.regulations.gov
website is an “anonymous access”
system, which means the EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
email comment directly to the EPA
without going through https://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and also with
any disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Electronic files should avoid the use of
special characters, any form of

encryption, and be free of any defects or
viruses. EPA encourages electronic
submittals, but if you are unable to
submit electronically, please reach out
to the EPA contact person listed in the
notice for assistance.

Docket: All documents in the docket
are listed in the https://
www.regulations.gov index. Although
listed in the index, some information
might not be publicly available, e.g., CBI
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
might be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy.

IBR and supporting material: You can
view and copy the documents that form
the basis for this codification and
associated publicly available materials
either through www.regulations.gov or
at the EPA Region 1 Office, 5 Post Office
Square, 1st floor, Boston, MA 02109—
3912. The facility is open from 8:30 a.m.
to 4:00 p.m., Monday through Friday,
excluding Federal holidays and facility
closures due to COVID-19. We
recommend that you telephone Andrea
Beland, RCRA Waste Management, UST,
and Pesticides Section, at (617) 918—
1313, before visiting the Region 1 office.
Interested persons wanting to examine
these documents should make an
appointment with the office at least two
weeks in advance.

FOR FURTHER INFORMATION CONTACT:
Andrea Beland, (617) 918-1313,
beland.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Approval of Revisions to Rhode
Island’s Underground Storage Tank
Program

A. Why are revisions to state programs
necessary?

States that have received final
approval from the EPA under RCRA
section 9004(b) of RCRA, 42 U.S.C.
6991c¢(b), must maintain an
underground storage tank program that
is equivalent to, consistent with, and no
less stringent than the Federal UST
program. Either EPA or the approved
state may initiate program revision.
When EPA makes revisions to the
regulations that govern the UST
program, states must revise their
programs to comply with the updated
regulations and submit these revisions
to the EPA for approval. Program
revision may be necessary when the
controlling Federal or state statutory or
regulatory authority is modified or
when responsibility for the state

program is shifted to a new agency or
agencies.

B. What decisions has the EPA made in
this rule?

On February 4, 2020, in accordance
with 40 CFR 281.51(a), Rhode Island
submitted a complete program revision
application seeking the EPA approval
for its UST program revisions (State
Application). Rhode Island’s revisions
correspond to the EPA final rule
published on July 15, 2015 (80 FR
41566), which revised the 1988 UST
regulations and the 1988 State program
approval (SPA) regulations (2015
Federal Revisions). As required by 40
CFR 281.20, the State Application
contains the following: A transmittal
letter requesting approval, a description
of the program and operating
procedures, a demonstration of the
State’s procedures to ensure adequate
enforcement, a Memorandum of
Agreement outlining the roles and
responsibilities of the EPA and the
implementing agency, a statement of
certification from the Attorney General,
and copies of all relevant State statutes
and regulations. We have reviewed the
State Application and determined that
the revisions to Rhode Island’s UST
program are equivalent to, consistent
with, and no less stringent than the
corresponding Federal requirements in
subpart C of 40 CFR part 281, and that
the Rhode Island program provides for
adequate enforcement of compliance (40
CFR 281.11(b)). Therefore, the EPA
grants Rhode Island final approval to
operate its UST program with the
changes described in the program
revision application, and as outlined
below in section I.G. of this document.

C. What is the effect of this approval
decision?

This action does not impose
additional requirements on the
regulated community because the
regulations being approved by this rule
are already effective in Rhode Island,
and they are not changed by this action.
This action merely approves the existing
State regulations as meeting the Federal
requirements and renders them
federally enforceable.

D. Why is EPA using a direct final rule?

EPA is publishing this direct final
rule concurrent with a proposed rule
because we view this as a
noncontroversial action and anticipate
no adverse comment. EPA is providing
an opportunity for public comment
now.
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E. What happens if the EPA receives
comments that oppose this action?

Along with this direct final rule, the
EPA is publishing a separate document
in the “Proposed Rules” Section of this
issue of the Federal Register that serves
as the proposal to approve the State’s
UST program revisions, providing
opportunity for public comment. If EPA
receives comments that oppose this
approval, EPA will withdraw the direct
final rule by publishing a document in
the Federal Register before the rule
becomes effective. The EPA will base
any further decision on the approval of
the State program changes after
considering all comments received
during the comment period. EPA will
then address all public comments in a

later final rule. You may not have
another opportunity to comment. If you
want to comment on this approval, you
must do so at this time.

F. For what has Rhode Island previously
been approved?

On February 3, 1993, the EPA
finalized a rule approving the UST
program, effective March 5, 1993, to
operate in lieu of the Federal program.
On February 20, 1996, effective April
22,1996, the EPA codified the approved
Rhode Island program, incorporating by
reference the State statutes and
regulatory provisions that are subject to
EPA’s inspection and enforcement
authorities under RCRA sections 9005
and 9006, 42 U.S.C. 6991d and 6991e,

and other applicable statutory and
regulatory provisions.

G. What changes are we approving with
this action?

On February 4, 2020, in accordance
with 40 CFR 281.51(a), Rhode Island
submitted a complete application for
final approval of its UST program
revisions adopted on November 20,
2018. The EPA now makes an
immediate final decision, subject to
receipt of written comments that oppose
this action, that Rhode Island’s UST
program revisions satisfy all of the
requirements necessary to qualify for
final approval. Therefore, EPA grants
Rhode Island final approval for the
following program changes:

Required federal element

Implementing state authority

40 CFR 281.30, New UST Systems and Notification

40 CFR 281.31, Upgrading Existing UST Systems .......cc.cccocceniirieenenen.
40 CFR 281.32, General Operating Requirements

40 CFR 281.33, Release Detection

1.12.

1.10(N)(3);

250-RICR-140-25 Part(s): 1.4; 1.7; 1.8; 1.11; 1.11(C); 1.11(L); and

250-RICR-140-25 Part(s): 1.10(E); and 1.15.
250-RICR-140-25 Part(s):

1.10(B)(4) and (5); 1.10(E); 1.10(F)(1)(f); 1.10(G)(2)(d); 1.10(N);
1.10(U)(9);
1.12(D)(1)(g); and 1.13.

1.4() 15A)8) and (27); 1.7P(2)(b);

1.11(C)(6); 1.11(D); 1.12(C) and (D);

40 CFR 281.34, Release Reporting, Investigation, and Confirmation .....

40 CFR 281.35, Release Response and Corrective Action
40 CFR 281.36, Out-of-service Systems and Closure
40 CFR 281.37, Financial Responsibility for USTs Containing Petro-

leum.
40 CFR 281.39, Operator Training

40 CFR 281.40, Legal Authorities for Compliance Monitoring ...
40 CFR 281.41, Legal Authorities for Enforcement Response

250-RICR-140-25-1
(O) and (P).
250-RICR-140-25-1 Part(s): 1.14.
250-RICR-140-25-1 Part(s): 1.14
(s)
(s)

Part(s): 1.10(A), (F), (G) and (M); 1.11(A), (N),

250-RICR-140-25-1 - 1.15(C); 1.15(D); and 1.15(D)(12).
250-RICR-140-25-1 Part(s): 1.8; and 1.9.

250-RICR—140-25—1 Part(s):
250-RICR-140-25-1 Part(s):

o(U).
250-RICR—140-25—1 Part(s) .

A
4;1.10; 1.13; 1.14(l); 1.16.
.10(T)

—_

The State also demonstrates that its
program provides adequate enforcement
of compliance as described in 40 CFR
281.11(b) and part 281, subpart D. The
RI DEM has broad statutory authority
with respect to USTs to regulate
installation, operation, maintenance,
closure, and UST releases, and to the
issuance of orders. These statutory
authorities are found in: Rhode Island
General Laws, Title 38: Public Records,
Chapters 38-1, 2, and 3; Rhode Island
General Laws, Title 42: State Affairs and
Government, Chapter 42-17.1-2(20),
Department of Environmental
Management; and Rhode Island General
Laws, Title 46: Waters and Navigation,
Chapter 46—12: Water Pollution, Section
12-3, Sections 12—9 and 10, 12-13
through 15, and Section 46-12-22.

H. Where are the revised rules different
from the Federal rules?

Broader in Scope Provisions

The following statutory and
regulatory provisions are considered
broader in scope than the Federal

program, and are therefore not
enforceable as a matter of Federal law:

The State of Rhode Island regulates
heating oil of all grades at non-
residential locations and partially
regulates residential tanks storing
heating oil at one, two, or three-unit
dwellings; farm tanks storing heating oil
for non-commercial purposes, and
holding tanks.

All owners and operators of USTs
must comply with registration
requirements, with the exception of
those exempted under 250—RICR-140—
25 section 1.4(D). Registration applies to
all farm and residential tanks containing
heating or fuel oils consumed on-site
and containing motor fuels for on-site
use.

The Rhode Island Underground
Storage Tank Financial Responsibility
Fund (RI UST FR Fund) was established
to provide a mechanism to comply with
financial responsibility requirements
and to ensure that the environmental
and public health impacts of leaks from
USTs are addressed in an effective and
timely manner.

Owners/operators must ensure that
their facilities comply with Rhode
Island’s UST regulations by conducting
their own inspections and certifying
their compliance by completing and
submitting the Environmental Results
Program Certification (ERP) Booklet. At
least every three years the RI DEM will
issue an ERP Certification Booklet to all
operating UST facilities.

With the exception of UST systems
that store fuel oil of any grade
consumed on-site for heating, all single-
walled tanks and/or piping installed
before May 8, 1985 were required to be
permanently closed by December 22,
2017. All single-walled tanks and/or
piping installed between May 8, 1985
and July 20, 1992, shall be permanently
closed within thirty-two (32) years of
the date of installation. If the
installation date is not known, then any
single-walled tank and/or piping shall
be permanently closed immediately.

All USTs containing heating oil of any
grade at commercial or industrial
facilities are required to be tested for
tightness beginning in 2021.
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Remote pumping systems, including
dispensers, shall be equipped with an
emergency shut-off valve designed to
close automatically in the event that a
dispensing unit is significantly
impacted or exposed to fire.

New USTs are prohibited from being
installed in wellhead protection areas
for community water systems. However,
USTs registered before November 20,
2018 that were not abandoned or
removed for more than 180 days are
permitted to be replaced with tanks of
equivalent size, or less, and substance
stored.

The installation of an UST within 200
feet of a public drilled (rock), driven, or
dug well or within 400 feet of a gravel-
packed or gravel-developed well is
prohibited.

USTs are to be installed as far away
as possible from private wells.

Construction of a new tank system or
replacement tank system, and
modification (including product piping
replacement) to any UST facility for
which an application for a certificate of
registration is required, is prohibited
without prior written notification to,
and approval by, the Director.

Before installing or replacing any
USTs or product piping, the owner is
required to submit a completed UST
Registration Form; a completed
Equipment List Addendum; a
completed UST Installation/
Modification/Upgrade Supplemental
Information form; a site plan, including
all of the information listed in 250—
RICR-140-25 section 1.7(D)(1)(a)(3)
which must be reviewed and stamped
by a registered Professional Engineer;
specifications or a diagram indicating
depth of excavation, bedding, and
backfill, supports and anchorage used,
distance between tanks, and dimensions
(including thickness) of traffic pad; and
the appropriate registration fees.

All new and replacement tanks and
piping (primary and secondary) shall be
tightness tested after all paving over the
tanks and piping has been completed
and before commencing regular UST
operation.

USTs storing heating oil used onsite
for heating purposes only with
aboveground fill pipes do not require
spill containment as long as the ground
around the fill pipe is covered with a
positive-limiting barrier constructed of
material impervious to the substance
stored and can contain spills less than
three gallons; the fill pipe extends a
minimum of six inches above the
finished grade; and aboveground fill
pipes in high traffic areas are protected
by concrete-filled bollards.

When permanently closing any UST
system and/or product pipeline, a

$75.00 per UST fee must be submitted
at least 10 days prior to the removal
date.

No person can conduct tightness or
interstitial testing on USTs or tank
components in Rhode Island unless they
are in compliance with the licensing
and other provisions of these
regulations. Any individual wishing to
be licensed must submit a completed
application with the required
documentation and application fee. Any
business who employs or subcontracts
licensed testers to conduct tank and/or
piping tests are required to submit a
completed application for a tank testing
business license to the Rl DEM.

Any owner/operator of a facility, or
person subject to these regulations may
submit a written request to the Director
for a variance from some or all
provisions of these regulations.

More Stringent Provisions

Facilities subject to leak detection
requirements must post or provide, in a
location readily accessible to the facility
staff, emergency response procedures,
including instructions on responding to
alarms, releases, spills, and other
abnormal events, and include current
contact information for the Class A and
B operator or a 24-hour call center or
spill response hotline.

All USTs and product piping installed
after 1992 are required to have liquid-
tight secondary containment and be
equipped with continuous monitoring
of the interstitial space.

Double-walled USTs with a dry
interstice (except those for heating fuels
for on-site use, emergency generators,
and waste or motor oil) must have a
tightness test of the interstitial space
completed every two years once the
tanks have been installed for 20 years.

If the test fails, the primary wall must
be tested within 48 hours. Any product
remaining in the tank can be consumed
for up to 30 days if the primary tank
tests tight. If the primary wall is unable
to be tested or fails, the tank must be
taken out of service, the contents
removed within 24 hours, and the tank
tester must notify DEM immediately.
Within 30 days and before adding
product to the repaired tank, an
additional interstitial tightness test must
be done to confirm the repair. All failed
USTs must be repaired or replaced
within 60 days or be temporarily closed.
Test results are to be maintained on-site
at all times as permanent records.

If a piping interstitial space tightness
test fails, and there is no evidence of a
release, the primary product pipeline
wall must be tested for tightness within
48 hours. If it is tight, any product
remaining in the failed product pipeline

and all USTs directly connected to that
pipeline may be consumed for no longer
than 30 days. No additional product
may be added to any UST connected to
the failed product pipeline until it has
been repaired or replaced and passes a
final tightness test. The repaired
pipeline must be re-tested within 30
days and before placing it back into
regular service. Test results are to be
maintained on-site at all times as
permanent records.

If the primary wall of the piping is
unable to be tested or fails, the failed
line must be taken out of service
immediately, the contents removed, and
the tank tester must notify the RI DEM
immediately. No product may be added
to an UST that services the failed
pipeline until it has been repaired or
replaced and passed a final tightness
test to confirm the repair. All failed
USTs must be repaired or replaced
within 60 days or be temporarily closed.
Test results are to be maintained on-site
at all times as permanent records.

All single-walled USTs and all single-
walled product pipelines, including
pressurized, U.S. suction, and European
suction, must be tested for tightness by
a third-party licensed tester on an
annual basis, regardless of age or
installation date.

Statistical inventory reconciliation,
groundwater, and vapor monitoring are
not accepted as leak detection methods.

Owners/Operators of single-walled
USTs are required to operate an
approved automatic tank gauging
system that tests for loss or gain of the
contents stored, perform a leak test
capable of detecting a leak rate of 0.2
gal/hour or less at least once per month,
perform daily and monthly inventory
recordkeeping, and perform a tank
tightness test annually.

Interior lining is no longer accepted as
a method of corrosion protection. USTs
lined prior to November 20, 2018, must
be inspected within 10 years after
lining, and every five years thereafter.
Any pitting, tearing, discoloration,
failure to adhere to the tank structure,
or other damage will be considered a
lining failure. The USTs must be
removed from service and permanently
closed within 90 days. Failed lining
inspections must be reported to the RI
DEM by the inspector within 24 hours
and the final report/results are to be
submitted within 30 calendar days.
Records of all tank lining inspections
are required to be permanently kept.

Impressed current cathodic protection
systems are required to be tested every
2 years.

All facilities are required to have a
trained and certified Class A and Class
B operator registered with RI DEM who
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are required to perform monthly walk-
through inspections and complete the
Department’s monthly inspection
checklist. Class A and B operator
certification is valid for five years from
the date of passing provided the facility
remains in compliance with these
regulations. Class C operators must be
trained every two years, by a Class A or
B operator.

Written approval is needed to operate
as an unmanned facility before
operating without a Class C operator
being present during all operating
hours. Certified Class A and Class B
operators must be designated to the
facility and registered with the RI DEM.
A sign must be posted with the names
and telephone numbers of the Class A
and B operators, facility owner/operator,
911, local emergency responders, and
must include a statement advising
persons to call these numbers to report
a spill or other emergency. This sign
must be visible for the person fueling
the vehicle or the USTs to read. A
designated person(s) must be available
to respond to emergencies immediately
when the owner or operator is
contacted.

Airport hydrant fuel distribution
systems and UST systems with field-
constructed tanks shall meet release
detection requirements for tanks and
piping systems. Piping associated with
airport hydrant distribution systems and
field constructed UST systems shall
have secondary containment.

All new and replacement spill
containment basins must be capable of
holding a minimum of three gallons, be
double-walled and capable of periodic
interstitial monitoring. Single-walled
spill containment basins are prohibited
from being installed as of November 20,
2018.

USTs and/or their associated piping
can be modified or repaired only once.

Owners and operators of all UST
facilities must maintain the following
records for three years beyond the
facility’s operational life: Data used in
the certificate of registration
application; modifications or repairs to
pipes, fittings, or other UST system
components; storage of regulated
substances greater than 10% ethanol
and 20% biodiesel, and the UST system
compatibility of those substances;
annual test results of leak detection
equipment and systems; records of
closure activities; tank and line
tightness test results; corrosion
protection methods documentation;
records of leaks, spills, releases, overfill,
site investigations, and remedial
response activities; equipment
warranties and manufacturers’
checklists; monitoring, testing, and/or

inspections for single-walled and
double-walled spill prevention
equipment, containment sumps, and
overfill prevention equipment.

All confirmed and suspected leaks or
releases from USTs must be
immediately reported.

A temporary closure application must
be submitted to the RI DEM for approval
at least 15 days prior to the requested
closure date. Class A, Class B, or Class
A/B operator must be registered with RI
DEM for the entire duration of the
temporary closure, must visit the site
biannually to ensure the facility and the
UST components are in good condition,
there are no missing components, and
no unsafe situations exist on the
property. The operator must complete
the monthly inspection checklist and at
least once per year measure the product
and water level in the tanks. The RI
DEM must be notified within 24 hours
if there is any change in the product or
water level, and corrective action may
be required. The facility owner/operator
must notify RI DEM 30 days before re-
opening the UST system and must
receive written approval before adding
or dispensing any regulated substances
or hazardous materials.

Prior approval and oversight from the
RI DEM is required for the permanent
closure of any UST, UST system, or an
UST and product pipeline.

II. Codification
A. What is codification?

Codification is the process of placing
a state’s statutes and regulations that
comprise the state’s approved UST
program into the CFR. Section 9004(b)
of RCRA, as amended, allows the EPA
to approve State UST programs to
operate in lieu of the Federal program.
The EPA codifies its authorization of
state programs in 40 CFR part 282 and
incorporates by reference state statutes
and regulations that the EPA will
enforce under sections 9005 and 9006 of
RCRA and any other applicable state
provisions. The incorporation by
reference of state authorized programs
in the CFR should substantially enhance
the public’s ability to discern the
current status of the approved state
program and state requirements that can
be federally enforced. This effort
provides clear notice to the public of the
scope of the approved program in each
state.

B. What is the history of codification of
Rhode Island’s UST program?

EPA incorporated by reference the
Rhode Island DEM approved UST
program effective April 22, 1996 (61 FR
6320; February 20, 1996). In this

document, EPA is revising 40 CFR
282.89 to include the approved
revisions.

C. What codification decisions have we
made in this rule?

Incorporation by reference: In this
rule, we are finalizing regulatory text
that includes incorporation by
reference. In accordance with the
requirements of 1 CFR 51.5, we are
finalizing the incorporation by reference
of the federally approved Rhode Island
UST program described in the
amendments to 40 CFR part 282 set
forth below. The EPA has made, and
will continue to make, this document
generally available through
www.regulations.gov and at the EPA
Region 1 office (see the ADDRESSES
Section of this preamble for more
information).

The purpose of this Federal Register
document is to codify Rhode Island’s
approved UST program. The
codification reflects the State program
that would be in effect at the time EPA’s
approved revisions to the Rhode Island
UST program addressed in this direct
final rule become final. The document
incorporates by reference Rhode Island’s
UST statutes and regulations and
clarifies which of these provisions are
included in the approved and federally
enforceable program. By codifying the
approved Rhode Island program and by
amending the CFR, the public will more
easily be able to discern the status of the
federally-approved requirements of the
Rhode Island program.

EPA is incorporating by reference the
Rhode Island approved UST program in
40 CFR 282.89. Section
282.89(d)(1)(i)(A) incorporates by
reference for enforcement purposes the
State’s statutes and regulations.

Section 282.89 also references the
Attorney General’s Statement,
Demonstration of Adequate
Enforcement Procedures, the Program
Description, and the Memorandum of
Agreement, which are approved as part
of the UST program under Subtitle I of
RCRA. These documents are not
incorporated by reference.

D. What is the effect of Rhode Island’s
codification on enforcement?

The EPA retains the authority under
sections 9005 and 9006 of Subtitle I of
RCRA, 42 U.S.C. 6991d and 6991e, and
other applicable statutory and
regulatory provisions to undertake
inspections and enforcement actions
and to issue orders in approved States.
With respect to these actions, EPA will
rely on Federal sanctions, Federal
inspection authorities, and Federal
procedures rather than the state
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authorized analogues to these
provisions. Therefore, the EPA is not
incorporating by reference such
particular, approved Rhode Island
procedural and enforcement authorities.
Section 282.89(d)(1)(ii) of 40 CFR lists
those approved Rhode Island authorities
that would fall into this category.

E. What State provisions are not part of
the codification?

The public also needs to be aware that
some provisions of the State’s UST
program are not part of the federally
approved State program. Such
provisions are not part of the RCRA
Subtitle I program because they are
“broader in scope’ than Subtitle I of
RCRA. Section 281.12(a)(3)(ii) of 40 CFR
states that where an approved state
program has provisions that are broader
in scope than the Federal program,
those provisions are not a part of the
federally approved program. As a result,
State provisions which are broader in
scope than the Federal program are not
incorporated by reference for purposes
of enforcement in Part 282. Section
282.89(d)(1)(iii) lists for reference and
clarity the Rhode Island statutory and
regulatory provisions which are broader
in scope than the Federal program and
which are not, therefore, part of the
approved program being codified in this
document. Provisions that are broader
in scope cannot be enforced by EPA; the
State, however, will continue to
implement and enforce such provisions
under State law.

III. Statutory and Executive Order
Reviews

This action only applies to Rhode
Island’s UST Program requirements
pursuant to RCRA section 9004 and
imposes no requirements other than
those imposed by State law. It complies
with applicable Executive orders (EOs)
and statutory provisions as follows:

A. Executive Order 12866: Regulatory
Planning and Review; Executive Order
13563: Improving Regulation and
Regulatory Review

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Orders
12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21,
2011). This action approves and codifies
State requirements for the purpose of
RCRA section 9004 and imposes no
additional requirements beyond those
imposed by State law. Therefore, this
action is not subject to review by OMB.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not a regulatory action
subject to Executive Order 13771 (82 FR
9339, February 3, 2017) because actions
such as this final approval of Rhode
Island’s revised underground storage
tank program under RCRA are exempted
under Executive Order 12866.
Accordingly, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

C. Unfunded Mandates Reform Act and
Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Because this action approves and
codifies pre-existing requirements under
State law and does not impose any
additional enforceable duty beyond that
required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(2 U.S.C. 1531-1538). As discussed
above, EPA is not acting on approval to
operate the State’s UST program as it
applies to Tribal lands in the State.
Therefore, this action also does not
significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

D. Executive Order 13132: Federalism

This action will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves and codifies State
requirements as part of the State RCRA
underground storage tank program
without altering the relationship or the
distribution of power and
responsibilities established by RCRA.

E. Executive Order 13045: Services of
Children From Environmental Health
and Safety Risks

This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant, and it does not
make decisions based on environmental
health or safety risks.

F. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a “significant regulatory action” as
defined under Executive Order 12866.

G. National Technology Transfer and
Advancement Act

Under RCRA section 9004(b), EPA
grants a State’s application for approval
as long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a State approval
application, to require the use of any
particular voluntary consensus standard
in place of another standard that
otherwise satisfies the requirements of
RCRA. Thus, the requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not

apply.
H. Executive Order 12988: Civil Justice
Reform

As required by Section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

I. Executive Order 12630: Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the Executive order.

J. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
“Burden” is defined at 5 CFR 1320.3(b).

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
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practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.
Because this rule approves pre-existing
State rules which are at least equivalent
to, and no less stringent than existing
Federal requirements, and imposes no
additional requirements beyond those
imposed by State law, and there are no
anticipated significant adverse human
health or environmental effects, the rule
is not subject to Executive Order 12898.

L. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801-808, generally provides that
before a rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this document and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). However, this action
will be effective February 9, 2021
because it is a direct final rule.

Authority: This rule is issued under the
authority of sections 2002(a), 7004(b), and
9004 of the Solid Waste Disposal Act, as
amended, 42 U.S.C. 6912, 6991c, 6991d, and
6991e.

List of Subjects in 40 CFR Part 282

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Incorporation by
reference, Insurance, Intergovernmental
relations, Penalties, Petroleum,
Reporting and recordkeeping
requirements, Surety bonds,
Underground storage tanks, Water
supply.

Dated: November 10, 2020.

Dennis Deziel,
Regional Administrator, EPA Region 1.

For the reasons set forth in the
preamble, EPA is amending 40 CFR part
282 as follows:

PART 282—APPROVED
UNDERGROUND STORAGE TANK
PROGRAMS

m 1. The authority citation for part 282
continues to read as follows:

Authority: 42 U.S.C. 6912, 6991c, 6991d,
and 6991e.

m 2. Revise § 282.89 to read as follows:

§282.89 Rhode Island State-Administered
Program.

(a) The State of Rhode Island is
approved to administer and enforce an
underground storage tank program in
lieu of the Federal program under
Subtitle I of the Resource Conservation
and Recovery Act of 1976 (RCRA), as
amended, 42 U.S.C. 6991 et seq. The
State’s program, as administered by the
Rhode Island Department of
Environmental Management (RI DEM),
was approved by EPA pursuant to 42
U.S.C. 6991c and 40 CFR part 281. EPA
approved the Rhode Island program on
February 3, 1993, which was effective
on March 5, 1993.

(b) Rhode Island has primary
responsibility for administering and
enforcing its federally approved
underground storage tank program.
However, EPA retains the authority to
exercise its inspection and enforcement
authorities under sections 9005 and
9006 of Subtitle I of RCRA, 42 U.S.C.
6991d and 6991e, as well as under any
other applicable statutory and
regulatory provisions.

(c) To retain program approval, Rhode
Island must revise its approved program
to adopt new changes to the Federal
Subtitle I program which makes it more
stringent, in accordance with section
9004 of RCRA, 42 U.S.C. 6991c and 40
CFR part 281, subpart E. If Rhode Island
obtains approval for the revised
requirements pursuant to section 9004
of RCRA, 42 U.S.C. 6991c, the newly
approved statutory and regulatory
provisions will be added to this subpart
and notification of any change will be
published in the Federal Register.

(d) Rhode Island has final approval
for the following elements of its
program application originally
submitted to EPA and approved
effective March 5, 1993, and the
program revision application approved
by EPA, effective on February 9, 2021.

(1) State statutes and regulations—(i)
Incorporation by reference. The material
cited in this paragraph (d)(1)(i), and
listed in appendix A to this part, is
incorporated by reference as part of the
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq. (See § 282.2 for
incorporation by reference approval and

inspection information.) You may
obtain copies of the Rhode Island
regulations and statutes that are
incorporated by reference in this
paragraph (d)(1)(i) from Kevin Gillen,
Rhode Island DEM, 235 Promenade
Street, Providence, RI 02908-5767;
Phone number: 401-222-2797;
kevin.gillen@dem.ri.gov, Hours:
Monday—Friday, 7:00 a.m. to 3:30 p.m.;
link to statutes and regulations: State of
Rhode Island General Laws: https://
webserver.rilin.state.ri.us/Statutes/;
http://www.dem.ri.gov/programs/
wastemanagement/ust/. You may
inspect all approved material at the EPA
Region 1 Office, 5 Post Office Square,
1st floor, Boston, MA 02109-3912;
Phone Number: (617) 918-1313; or the
National Archives and Records
Administration (NARA), Email:
fedreg.legal@nara.gov, website: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

(A) “EPA-Approved Rhode Island
Statutory and Regulatory Requirements
Applicable to the Underground Storage
Tank Program, May 2020.”

(B) [Reserved]

(ii) Legal basis. EPA evaluated the
following statutes and regulations
which are part of the approved program,
but they are not being incorporated by
reference for enforcement purposes, and
do not replace Federal authorities:

(A) The statutory provisions include:

(1) Rhode Island General Laws, Title
38: Public Records; Chapter 38-1,
Custody and Protection of Public
Records; Chapter 38—2, Access to Public
Records; and 38-3, Administration of
Public Records.

(2) Rhode Island General Laws, Title
42—Affairs and Government; Chapter
42-17.1-2(20), Department of
Environmental Management, Powers
and Duties to Enter, Examine or Survey
for Criminal Investigations; Chapter 42—
17.6, Administrative Penalties for
Environmental Violations.

(3) Rhode Island General Laws, Title
46—Waters and Navigation; Chapter
46—12—Water Pollution, Section 12-3,
Powers and Duties of the Director,
except (21); Section 12—9, Notices of
Violation and Compliance Orders; 12—
10, Emergency Powers; 12—13, Civil
Penalties; 12—14, Criminal Penalties;
12-15, Inspection Powers—Rules and
Regulations; and Section 12-22. Access
of Enforcement Officers to Premises.

(B) The regulatory provisions include:

(1) Title 250—Department of
Environmental Management, Chapter
140—Waste and Materials Management,
Subchapter 25—O0il and Underground
Tanks, Part 1—Rhode Island Rules and
Regulations for Underground Storage
Facilities Used for Regulated Substances
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and Hazardous Materials, adopted as
250-RICR-140-25-1, Section: 1.10(T)
Delivery Prohibition; 1.16(F)
Suspension or Revocation of License;
1.16(G) Procedure for Suspension and
Revocation; 1.16(H) Requests for
Hearings; 1.21 Appeals; 1.22 Penalties.

(2) Title 250—Department of
Environmental Management, Chapter
20—Legal Services, Subchapter 00—N/
A, Part 1—Administrative Rules of
Practice and Procedure for the
Department of Environmental
Management 20-00-1, adopted as 250—
RICR-20-00-1.

(3) Title 250—Department of
Environmental Management, Chapter
130—Compliance and Inspection,
Subchapter 00—N/A, Part 1—Rules and
Regulations for Assessment of Penalties,
adopted as 250-RICR-130-00-1.

(iii) Provisions not incorporated by
reference. The following specifically
identified statutory and regulatory
provisions applicable to the Rhode
Island’s UST program are broader in
scope than the Federal program, are not
part of the approved program, and are
not incorporated by reference in this
section for enforcement purposes:

(A) Rhode Island Rules and
Regulations for Underground Storage
Facilities Used for Regulated Substances
and Hazardous Materials, 250-RICR-
140-25-1, Section: 1.4(E) Partial
regulation of residential tanks storing
heating oil at one, two, or three-unit
dwellings and farm tanks storing
heating oil for non-commercial
purposes; 1.4(G) Partial regulation of
holding tanks; 1.7(A) Registration
applies to all farm and residential tanks
containing heating or fuel oils
consumed on-site and containing motor
fuels for on-site use; 1.9 The Rhode
Island UST Financial Responsibility
Fund; 1.10 Minimum UST Operation
and Maintenance Requirements, (C), (D),
(F)(4) and (J); 1.11 New and
Replacement UST System
Requirements, (B)(1-3) and (5), (C)(1),
(N(1), and (L)(2); 1.12 Facility
Modifications or Repairs, (A); 1.15
Closure, (D)(5); 1.16 Approval of Tank
and/or Line Tightness Tests, Leak
Detection Methods and Licensing
Requirements, (B), (D), and (E); 1.19
Holding Tanks; 1.20 Variances.

(B) [Reserved]

(2) Statement of legal authority. The
Attorney General’s Statements, signed
by the Attorney General of Rhode Island
on July 1, 1992, and January 23, 2020,
though not incorporated by reference,
are referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

(3) Demonstration of procedures for
adequate enforcement. The
“Demonstration of Procedures for
Adequate Enforcement” submitted as
part of the original application on July
2,1992, and as part of the program
revision application for approval on
February 4, 2020, though not
incorporated by reference, is referenced
as part of the approved underground
storage tank program under Subtitle I of
RCRA, 42 U.S.C. 6991 et seq.

(4) Program description. The program
description and any other material
submitted as part of the original
application on July 2, 1992, and as part
of the program revision application on
February 4, 2020, though not
incorporated by reference, are
referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

(5) Memorandum of Agreement. The
Memorandum of Agreement between
EPA Region 1 and the Rhode Island
Department of Environmental Services,
signed by the EPA Regional
Administrator on February 12, 2019,
though not incorporated by reference, is
referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

m 3. Appendix A to part 282 is amended
by revising the entry for Rhode Island to
read as follows:

Appendix A to Part 282—State
Requirements Incorporated by
Reference in Part 282 of the Code of
Federal Regulations

* * * * *

Rhode Island

(a) The statutory provisions include:

1. Rhode Island General Laws, Title 42:
State Affairs and Government; Chapter 42—
17.1, Department of Environmental
Management; Section 42-17.1-2, Powers and
Duties.

(31) standards for the quality of air, and
water, and the location, design, construction,
and operation of all underground storage
facilities used for storing petroleum products
or hazardous materials.

2. Rhode Island General Laws, Title 46:
Waters and Navigation; Chapter 46-12.
Water Pollution; Section 46-12-3, Powers
and Duties of the Director.

(4) accepting and administering loans and
grants.

(21) standards for location, design,
construction, maintenance, and operation of
underground storage facilities used for
storing petroleum products or hazardous
materials to prevent, abate, and remedy the
discharge of petroleum products and
hazardous materials into the waters of the
state.

(22) promulgate regulations for monitoring
wells.

(b) The regulatory provisions include:

1. Rhode Island Rules and Regulations for
Underground Storage Facilities Used for
Regulated Substances and Hazardous
Materials, 250-RICR-140-25-1, (effective
November 20, 2018)

Section 1.1 Purpose.

Section 1.2. Authority.

Section 1.3 Incorporated Materials.

Section 1.4 Applicability, except (E) and
(G).

Section 1.5

Section 1.6

Section 1.7

Section 1.8
except (D).

Section 1.10 Minimum UST Operation
and Maintenance Requirements, except (C),
(D), and (F)(4) and (T).

Section 1.11 New and Replacement UST
System Requirements, except (B)(1-3) and
(5), (Q)), (N(1), and (L)(2).

Section 1.12 Facility Modifications or
Repairs, except (A).

Section 1.13 Maintaining Records.

Section 1.14 Leak and Spill Response.

Section 1.15 Closure, except (D)(5).

Section 1.16 Approval of Tank and/or
Line Tightness Tests, Leak Detection
Methods and Licensing Requirements, except
(B), (D), (E), (F), (G) and (H).

Section 1.17 Signatories to Registration
and Closure Applications.

Section 1.18 Transfer of Certificates of
Registration and Closure.

* * * * *

[FR Doc. 2020-25831 Filed 12—-10-20; 8:45 am]
BILLING CODE 6560-50-P

Definitions.
Administrative Findings.
Facility Registration.
Financial Responsibility,

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 2560
[LLAK940000 L14100000.HM0000 20X]
RIN 1004—-AE66

Alaska Native Vietnham-Era Veterans
Allotments

Correction

In rule document 2020-24954,
appearing in the Issue of Friday,
November 27, 2020, appearing on pages
75874-75892, make the following
changes:

§2569.404 (Corrected)

B 1. In section 2569.404, on page
75889, in the second column, delete the
paragraph designation “(d)” at the end
of the section.

§2569.405 (Corrected)

B 2. In section 2569.405 on page 75889,
in the second column, delete the
paragraph designation “(e)”
immediately following the section
heading and immediately prior to
paragraph designation “(a)”.
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§2569.405 (Corrected)

B 3. In section 2569.405, on page
75889, in the third column, delete the
second “‘(d)” immediately after the
paragraph designated “(d)”.

§2569.411 (Corrected)

M 4. In section 2569.411, on page
75890, in the first column, delete the
second ““(c)” immediately after the
paragraph designated “(c)”.

§2569.501 (Corrected)

M 5. In section 2569.501, on page
75891, in the first column, delete the
second “(j)”’ immediately after the
paragraph designated “(j)”.

§2569.506 (Corrected)

M 6. In section 2569.506, on page
75892, in the first column, make the
second paragraph ““(c)” into a paragraph
fi(d]i).

[FR Doc. C1-2020-24954 Filed 12-10-20; 8:45 am)]
BILLING CODE 1300-00-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 201204-0325]
RIN 0648-BJ74

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery;
Pacific Coast Groundfish Fishery
Management Plan; Amendment 29;
2021-22 Biennial Specifications and
Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule establishes the
2021-22 harvest specifications for
groundfish taken in the U.S. exclusive
economic zone off the coasts of
Washington, Oregon, and California,
consistent with the Magnuson-Stevens
Fishery Conservation and Management
Act and the Pacific Coast Groundfish
Fishery Management Plan (PCGFMP).

This final rule revises the management
measures that are intended to keep the
total annual catch of each groundfish
stock or stock complex within the
annual catch limits. These measures are
intended to help prevent overfishing,
rebuild overfished stocks, achieve
optimum yield, and ensure that
management measures are based on the
best scientific information available.
Additionally, this final rule implements
Amendment 29 to the PCGFMP, which
designates shortbelly rockfish as an
ecosystem component species, and
changes the trawl and nontrawl
allocations for blackgill rockfish within
the southern slope complex south of
40°10’ North latitude (N. lat.), petrale
sole, lingcod south of 40°10" N lat., and
widow rockfish.

DATES: This final rule is effective
January 1, 2021.

ADDRESSES:
Electronic Access

This rule is accessible via the internet
at the Office of the Federal Register
website at https://
www.federalregister.gov/. Background
information and documents including
an integrated analysis for this action
(Analysis), which addresses the
statutory requirements of the Magnuson
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act), the National Environmental Policy
Act, Presidential Executive Order
12866, and the Regulatory Flexibility
Act are available at the NMFS West
Coast Region website at https://
www.fisheries.noaa.gov/region/west-
coast and at the Pacific Fishery
Management Council’s website at http://
www.pcouncil.org. The final 2020 Stock
Assessment and Fishery Evaluation
(SAFE) report for Pacific Coast
groundfish, as well as the SAFE reports
for previous years, are also available
from the Pacific Fishery Management
Council’s website at http://
www.pcouncil.org.

FOR FURTHER INFORMATION CONTACT:
Karen Palmigiano, phone: 206-526—
4491 or email:
karen.palmigiano@noaa.gov.

SUPPLEMENTARY INFORMATION:
I. Harvest Specifications

This final rule sets 2021-22 harvest
specifications and management

measures for 127 of the 128 groundfish
stocks which currently have annual
catch limits (ACLs) or ACL
contributions to stock complexes
managed under the PCGFMP, except for
Pacific whiting. Pacific whiting harvest
specifications are established annually
through a separate bilateral process with
Canada. Under Amendment 29,
shortbelly rockfish, which was managed
with harvest specifications in the most
recent biennium (2019-20), will no
longer be managed with harvest
specifications and will be instead
designated as an ecosystem component
species.

The overfishing limits (OFLs),
acceptable biological catch (ABCs), and
ACLs are based on the best available
biological and socioeconomic data,
including projected biomass trends,
information on assumed distribution of
stock biomass, and revised technical
methods used to calculate stock
biomass. See Tables 1a and 2a to Part
660, Subpart C in the regulatory text
supporting this rule for the 2021-22
OFLs, ABCs, and ACLs for each stock or
stock complex.

A detailed description of each stock
and stock complex for which the
Council establishes harvest
specifications set through this rule can
be found in the 2020 SAFE document
posted on the Council’s website at
http://www.pcouncil.org/groundfish/
safe-documents/. A summary of how the
2021-22 harvest specifications were
developed, including a description of
off-the-top deductions for tribal,
research, incidental, and experimental
fisheries, was provided in the proposed
rule and is not repeated here.
Additional information on the
development of these harvest
specifications is also provided in the
Analysis.

For most stocks, the Council
recommended harvest specifications
based on the default harvest control rule
used in the prior biennium. The Council
recommended deviating from the
default harvest control rule for four
stocks in 2021-2022. Table 1 presents a
summary of the changes to the harvest
control rules for these four stocks for the
2021-22 biennium. Each of these
changes was discussed in the proposed
rule and that discussion is not repeated
here.
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Table 1 -- Changes to Harvest Control Rules for 2021-22 Biennium between the
Default Harvest Control Rule used in the 2019-2020 Biennium, and the New Harvest
Control Rule, recommended by the Council, and being implemented by NMFS in

this Final Rule
Stock Alternative Harvest Control Rule ACLY
Default ACL=ABC (P*=0.45) 98 mt (2021), 96 mt (2022)
Cowcod. south of
40°10° N lat. New Harvest
= H—
Control Rule ACL=ABC (P*=0.40) 84 mt (2021), 82 mt (2022)
479 mt (2021), 472 mt
= k— s
Oregon Black Default ACL=ABC (P*=0.45) (2022)
Rockfish New Harvest _ 512 mt (2021), 512 mt
Control Rule ACL=2020 ABC (2022)
ACL North-6,435 mt,
South-1,773 mt (2021)
= *— > >
Default ACL=ABC (P*=0.40) ACL North-6.124 mt,
South-1,687 mt (2022)
b >
Sablefish ACL North- 6,892 mt,
New Harvest _ o South-1,899 mt (2021),
Control Rule ACL=ABC (P*=0.45) ACL North-6,566 mt,
South-1,809 mt (2022)
Default P*=0.40, fixed ACL 500 mt
Shortbelly
Control Rule Y p
Species

3/ Default ACL is for 2021 and 2022 under the default harvest control rule, new harvest control rule ACL is
for 2021 and 2022 under the Council’s recommended harvest specifications.
YThe coastwide ABC is apportioned 78.4 percent north of 36° N. lat. (ACL North) and 21.6 percent south

of 36° N. lat. (ACL South).

II. Management Measures

This section describes management
measures (i.e., biennial fishery harvest
guidelines and set-asides) used to
further allocate the ACLs to the various
sectors of the fishery and to manage the
fishery. Management measures for the
commercial fishery modify fishing
behavior during the fishing year to
ensure that catch does not exceed the
ACL, and include trip and cumulative
landing limits, time/area closures, size
limits, and gear restrictions.
Management measures for the
recreational fisheries include bag limits,
size limits, gear restrictions, fish
dressing requirements, and time/area
closures. Each of these changes was

discussed in the proposed rule and that
discussion is not repeated here.

A. Deductions From the ACLs

Before making allocations to the
primary commercial and recreational
components of groundfish fisheries, the
Council recommends ““off-the-top
deductions,” or deductions from the
ACLs to account for anticipated
mortality for certain types of activities:
Harvest in Pacific Coast treaty Indian
tribal fisheries; harvest in scientific
research activities; harvest in non-
groundfish fisheries (incidental catch);
and harvest that occurs under exempted
fishing permits (EFPs). These off-the-top
deductions are for individual stocks or
stock complexes and can be found in

the footnotes to Tables 1a and 2a to part
660, subpart C.

B. Tribal Fisheries

The Quileute Tribe, Quinault Indian
Nation, Makah Indian Tribe, and Hoh
Indian Tribe (collectively, “the Pacific
Coast Tribes”’) implement management
measures for Tribal fisheries both
independently as sovereign
governments and cooperatively with the
management measures in the Federal
regulations. The Pacific Coast Tribes
may adjust their Tribal fishery
management measures inseason to stay
within the Tribal harvest targets and
estimated impacts to overfished stocks.
Table 2 provides the Tribal harvest
targets for the 2021-22 biennium.
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Table 2 -- Tribal Harvest Targets for the 2021-22 Biennium Compared to Those in

Place in 2020
Stock Off the Top Deduction
2020 (mt) | 2021-2022 (mt)

Arrowtooth Flounder 2,041 2,041
Big Skate 15 15
WA Black Rockfish 18 18
Canary Rockfish 50 50
Darkblotched Rockfish 0.2 0.2
Dover Sole 1,497 1,497
English Sole 200 200
Lingcod N. of 40°10° N. lat. 250 250
Longnose Skate 130 220
Longspine Thornyhead N. of 34°27° N. lat. 30 30
Pacific cod 500 500
Pacific Ocean Perch 9.2 9.2
Pacific whiting 36,251 TBD
Petrale Sole 220 350
Sablefish N. of 36° N, lat. 604 689.2
Shortspine Thornyhead S. of 34°27 N. lat. 50 50
Spiny Dogfish 275 275
Widow rockfish 200 200
Yellowtail Rockfish 1,000 1,000
WA Cabezon/Kelp Greenling - 2
Nearshore Rockfish North 1.5 1.5
Other Flatfish 60 60
Shelf Rockfish North 30 30
Slope Rockfish North 36 36

C. Biennial Fishery Allocations

The Council recommends two-year
trawl and nontrawl allocations during
the biennial specifications process for
all stocks without formal allocations (as
defined in Section 6.3.2 of the PCGFMP)
or stocks where the long-term allocation
is suspended because the stock is
declared overfished. As part of the
2021-22 biennium, the Council also
decided to revise the trawl and nontrawl
allocations for canary rockfish, as well
as Petrale sole, widow rockfish, lingcod
south of 40°10” N lat., and the slope
rockfish complex south of 40°10” N. lat.,
which were established through
Amendment 21 to the PCGFMP (75 FR
32993, June 10, 2010), to better align
these allocations with current harvest
trends. The changes to these allocations
are part of Amendment 29 and were
discussed in the Notice of Availability
for that amendment (85 FR 54529,
September 2, 2020).

The trawl and nontrawl] allocations,
with the exception of sablefish north of
36° N lat., are based on the fishery
harvest guideline. The fishery harvest
guideline is the tonnage that remains
after subtracting the off-the-top
deductions described in Section II, A,
entitled ‘“Deductions from the ACLs,” in
this preamble. The trawl and nontrawl
allocations are designed to
accommodate anticipated mortality in
each sector as well as variability and
uncertainty in those mortality estimates.
Additional information on the Council’s
allocation framework and formal
allocations can be found in Section 6.3
of the PCGFMP and § 660.55 of the
Federal regulations. Trawl and nontrawl
allocations are detailed in Tables 1b and
2b in the regulatory text for this rule.

D. Corrections to Waypoints for Rockfish
Conservation Areas

Rockfish Conservation Areas (RCAs)
are large groundfish area closures

intended to reduce the catch of a stock
or stock complex by restricting fishing
activity at specific depths. The
boundaries for RCAs are defined by
straight lines connecting a series of
latitude and longitude coordinates that
approximate depth contours. These sets
of coordinates, or lines, are not gear or
fishery specific, but can be used in
combination to define an area. NMFS
then implements fishing restrictions for
a specific gear and/or fishery within
each defined area. Table 3 below shows
the RCA boundaries by gear type in
place starting in 2021.

For the 2021-22 biennium, the
Council recommended and NMFS is
implementing minor adjustments to the
40 fathom (fm) depth contour offshore
of San Mateo in Central California, and
the 100 fm depth contours off of
California to more accurately refine the
depth contours, as well as the addition
of coordinates to define the 100 fm line
around the Channel Islands (Table 3).
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Table 3 — Trawl and Non-Trawl RCA Boundaries for 2021

Sector Area RCA in effect
Trawl North of 45°46' N. lat. 100 fm - 150 fm
South of 45°46' N. lat. None
Limited entry North of 46°16' N. lat. shoreline - 100 fm
fixed gear and 46°16'N. lat. - 40°10' N. lat.! 30 fm - 40 fm
open access 40 fm - 100 fm
40°10' N. lat. - 38°57.5'N. lat. 40 fm — 125 fm
38°57.5'N. lat. - 3427' N. lat. 50 fm — 125 fm
South of 3427" N. Iat. 100 fm - 125 fm (also
applies around islands)

Between 46°16° N. lat. and 40°10' N. lat. limited entry fixed gear and open access vessels may only use hook-and-line
gear other than bottom longline and dinglebar gear.

E. Limited Entry Trawl

The limited entry trawl fishery is
made up of the Shorebased IFQ
Program, which includes both whiting
and non-whiting targets, and the at-sea
whiting sectors. For some stocks and
stock complexes with a trawl allocation,
an amount is first set-aside for the at-sea

whiting sector with the remainder of the
trawl allocation going to the Shorebased
IFQ Program. Set-asides are not actively
managed by NMFS or the Council
except in the case of a risk to the ACL.

At-Sea Set-Asides

For several species, the trawl
allocation is reduced by an amount set-

aside for the at-sea whiting sector. This
amount is designed to accommodate
catch by the at-sea whiting sector when
they are targeting Pacific whiting. The
Council recommended and NMFS is
implementing the set-asides in Table 4
for the 2021-22 biennium.

Table 4 -- 2021-22 At-sea Set-asides for Vessels Targeting Pacific Whiting While
Fishing as Part of the At-sea Sector

Stock or Stock Complex | Area At-sea Set Aside
Amount (mt)

Arrowtooth Flounder Coastwide 70

Canary rockfish Coastwide 36

Darkblotched rockfish Coastwide 76.4

Dover sole Coastwide 10

Lingcod N. of 40°10° N. lat. | 15

Longnose skate Coastwide 5

Minor shelf rockfish N. of 40°10° N. lat. | 35

Minor slope rockfish N. of 40°10° N. lat. | 300

Other flatfish Coastwide 35

Pacific halibut ¥ Coastwide 10

Pacific ocean perch N. of40°10° N. lat. | 300

Petrale sole Coastwide 5

Sablefish N. of 36° N. lat. 100

Shortspine thornyhead | N. 0f 34°27° N. lat. | 70

Widow rockfish Coastwide 476

Yellowtail rockfish N. of 40°10° N. lat. | 320

Incidental Trip Limits for IFQ Vessels

For vessels fishing in the Shorebased
IFQ Program, with either groundfish
trawl gear or nontrawl gears, the
following incidentally-caught stocks are
managed with trip limits: Minor
Nearshore Rockfish north and south,
black rockfish, cabezon (46°16’ to 40°10”

N lat. and south of 40°10" N lat.), spiny
dogfish, shortbelly rockfish, big skate,
Pacific whiting, and the Other Fish
complex. For all these stocks, except big
skate, this rule is implementing the
same IFQ fishery trip limits for these
stocks for the 2021-22 biennium as
those in place in 2020. For big skate, the
Council recommended, and NMFS is

implementing, an unlimited trip limit at
the start of 2021. Additionally, the
Council recommended and NMFS is
implementing a trip limit for blackgill
rockfish within the southern slope
rockfish complex. The trip limit is
unlimited to start the 2021 fishing year.
The purpose of the blackgill trip limit is
to allow the Council to reduce targeting
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of blackgill rockfish inseason, if needed.
Trip limits for the IFQ fishery can be
found in Table 1 North and Table 1
South to part 660, subpart D in the
regulatory text of this rule. Changes to
trip limits for the IFQ fishery are
considered a routine measure under
§660.60(c), and may be implemented or
adjusted, if determined necessary,
through inseason action.

F. Limited Entry Fixed Gear and Open
Access Nontrawl Fishery

Management measures for the Limited
Entry Fixed Gear (LEFG) and Open
Access (OA) nontrawl fisheries tend to
be similar because the majority of
participants in both fisheries use hook-

and-line gear. Management measures,
including area restrictions (e.g.,
nontrawl RCA) and trip limits in these
nontrawl fisheries, are generally
designed to allow harvest of target
stocks while keeping catch of overfished
stocks low. For the 2021-22 biennium,
the Council recommended, and NMFS
is implementing, increased trip limits
for almost all LEFG and OA fisheries,
many of which were first implemented
decades ago and do not reflect stocks
that rebuilt in previous biennium or
other management changes (e.g., stock
complex reorganizations). LEFG and OA
trip limits are specified in Table 2
(North), Table 2 (South) to subpart E for
LEFG and in Table 3 (North) and Table

3 (South) to subpart F for OA in the
regulatory text of this rule.

Sablefish Trip Limits

Sablefish are managed separately
north and south of 36°N lat. For the
portion of the stock north of 36°N lat.,
the Council recommended and NMFS is
implementing higher trip limits for the
LEFG and OA fisheries in 2021. For the
portion south of 36°N lat., the Council
recommended, and NMFS is
implementing, removing the daily trip
limit for the OA fishery but maintaining
the same weekly and bimonthly trip
limits as were in place in the start of
2020. The sablefish trip limits for 2021—
22 are shown in Table 5.

Table 5 -- Sablefish Trip Limits for Limited Entry and Open Access Sectors North

and South of 36° N. lat.

Sector Area Jan-Feb | Mar-Apr | May-Jun | Jul-Aug | Sept-Oct | Nov-Dec
north of
36° N. 1,700 Ib (771 kg)/week; not to exceed 5,100 1b (2,313 kg) per two
lat. months

Limited

entry south of
1336: N. 2,500 Ib (1,134 kg) per week
north of
36° N. 600 Ib (272 kg) per day, or one landing per week up to 2,000 1b (907
lat. kg), not to exceed 4,000 Ib (1,814 kg) per two months

Open

Access south of
36° N. 2,000 Ib (907 kg) per week; not to exceed 6,000 1b (2722 kg) per two
lat. months

LEFG and OA Trip Limits

The Council recommended, and
NMFS is implementing, higher trip
limits for LEFG and OA fisheries in
2021, including trip limits for
shortspine thornyhead, longspine
thornyhead, widow rockfish, shelf
rockfish, shortbelly rockfish, canary
rockfish, Pacific ocean perch, yellowtail
rockfish, slope rockfish, darkblotched
rockfish, Lingcod, nearshore rockfish,
black rockfish, Other Flatfish, bocaccio
south of 40°10" N lat., and chilipepper
rockfish.

As discussed in the proposed rule for
this action (85 FR 62492; October 2,
2020), the Council recommended
establishing an OA trip limit for
shortspine and longspine thornyheads
in the area between 40°10’ N lat. and
34°27’ N lat. Therefore, NMFS is

implementing a 50 1b (22.7 kg) per
month limit for OA fisheries targeting
shortspine and longspine thornyheads
in the area between 40°10" N lat. and
34°27’ N lat.

Primary Sablefish Tier Limits

Some limited entry fixed gear permits
are endorsed to receive annual sablefish
quota, or tier limits. Vessels registered
with one, two, or up to three of these
permits may participate in the primary
sablefish fishery. The tier limits are as
follows: In 2021, Tier 1 at 58,649 1b
(26,602 kg), Tier 2 at 26,659 lb (12,092
kg), and Tier 3 at 15,234 1b (6,910 kg).
For 2022 the limits are: Tier 1 at 55,858
1b (25,337 kg), Tier 2 at 25,390 lb
(11,517 kg), and Tier 3 at 14,509 lb
(6,581 kg).

Yellowtail Trip Limit for the Salmon
Troll Fishery North and South of 40°10
N Lat.

The Council recommended and
NMFS is implementing an increase to
the yellowtail rockfish limit in the
salmon troll fishery north of 40°10" N
lat. from 200 1bs (91 kg) to 500 lbs (227
kg) and removing the ratio for yellowtail
to salmon.

The Council also recommended, and
NMFS is implementing, a yellowtail
rockfish trip limit in the salmon troll
fishery south of 40°10” N lat. of 1 Ib
(0.45 kg) of yellowtail rockfish for every
2 lbs (0.9 kg) of Chinook salmon landed,
with a cumulative limit of 200 1b (91 kg)
per month, both within and outside of
the RCA. This second change was
included in the regulatory text of the
proposed rule. However, the description
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of this change was inadvertently left out
of the preamble. This was highlighted
by a commenter during the public
comment period. See Comment 4 in
Section III, entitled “Response to
Comments.”

Removal of Other Flatfish Gear
Restriction Off California

The Council recommended and
NMEFS is removing the gear restrictions
for the LEFG and OA fisheries targeting
stocks in the Other Flatfish complex
inside the nontrawl RCA south of 42° N
lat.

Nontrawl RCA Adjustments

In addition to increasing the LEFG
and OA trip limits, the Council
recommended and NMFS is
implementing the following changes to
the Nontrawl RCA off Oregon and
Washington:

e Between 40°10" N lat. and 46°16" N
lat. (the Oregon-Washington border):
Open the area between the 30- and 40-
fm management lines to hook-and-line

gear except bottom longline and
dinglebar, as defined in the “general
definitions” section of the Federal
regulations at 50 CFR 660.11;

e Between 38°57.5" N lat. and 34°27’
N lat., (Point Arena to Point
Conception): Open the area between 40
fm and 50 fm; and

o South of 34°27’ N lat.: Open the
area between 75 fm and 100 fm.

These changes, along with the
changes to recreational conservation
areas (discussed in Section II, H.,
Recreational Fisheries) will provide
much needed access to these areas for
the LEFG and OA fisheries to better
attain their trip limits. Nontrawl RCA
closures can be found in the LEFG and
OA trip limits in Table 2 (North), Table
2 (South) to subpart E for LEFG and in
Table 3 (North) and Table 3 (South) to
subpart F for OA in the regulatory text
of this rule.

New Management Line at 38°57.5" N
Lat.

In order to make some of the changes
to the Nontrawl RCA, the Council also
recommended and NMFS is
implementing a new management line
at 38°57.5" N lat., which is Point Arena,
California. Point Arena is already
defined in Federal regulations under the
definition for North-South Management
Areas, as a commonly used geographic
coordinate.

H. Recreational Fisheries

This section outlines the recreational
fisheries management measures for
2021-22. Washington, Oregon, and
California each proposed, the Council
recommended, and NMFS is
implementing different combinations of
seasons, bag limits, area closures, and
size limits for stocks targeted in
recreational fisheries.

Washington

This rule implements the following
season structure in Table 6.

Table 6 -- Washington Recreational Fishing Season Structure

Marine Area | Jan | Feb | Mar | Apr | May | Jun | Jul | Aug | Sep | Oct | Nov | Dec
3and 4 Closed Open | Open<20 fim June 1-August | Open Closed
(North Coast) 319Y
2 (South Closed Open Y Open ¢ Closed
Coast)
1 (Columbia Closed Open 7 Closed
River)

a/ Retention of lingcod, Pacific cod and sablefish allowed >20 fm on days when Pacific halibut is open.
b/ Retention of yellowtail and widow rockfish is allowed > 20 fm in July.
¢/ From May 1 through May 31 lingcod retention prohibited > 30 fathoms except on days that the primary

halibut season is open.

d/ When lingcod is open, retention is prohibited seaward of line drawn from Queets River (47°31.70' N.
lat. 124°45.00' W. Lon.) to Leadbetter Point (46° 38.17' N. lat. 124°30.00' W. Lon.), except on days

open to the primary halibut fishery and, June 1 — 15 and September 1 - 30.

e/ Retention of groundfish allowed during the all-depth Pacific halibut fishery. Lingcod retention is only
allowed north of the WA-OR border with halibut on board.
f/ Retention of lingcod is prohibited seaward of a line drawn from Leadbetter Point (46° 38.17' N. lat.
124°21.00' W. Lon.) to 46° 33.00' N. lat. 124°21.00' W. Lon. year round except lingcod retention is
allowed from June 1 - June 15 and Sept 1 - Sept 30.

The aggregate groundfish bag limits in
waters adjacent to Washington will
continue to be nine fish in all areas with
a sub-bag limit for cabezon (one per
day), rockfish (seven per day), and
lingcod (two per day). The flatfish limit
will be five fish, and is not counted
towards the groundfish bag limit of nine
but is in addition to it.

Consistent with the 2019-20
biennium, the Council recommended
and NMFS is implementing to continue

to prohibit recreational fishing for
groundfish and Pacific halibut inside
the North Coast Recreational Yelloweye
Rockfish Conservation Area (YRCA), a
C-shaped closed area off the northern
Washington coast. However, the Council
recommended and NMFS is
implementing opening the South Coast
Recreational YRCA and the Westport
Offshore YRCA to recreational fishing
for the 2021-22 biennium. Coordinates
for YRCAs are defined at § 660.70.

Oregon

The Council recommended, and
NMFS is implementing, an all months
all depths season structure for the
Oregon recreational fishery to start the
2021 fishing year. The Council
recommended, and NMFS is
implementing, the following aggregate
bag and size limits: Three lingcod per
day, with a minimum size of 22 in (56
cm); 25 flatfish per day, excluding
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Pacific halibut; and a marine fish
aggregate bag limit of 10 fish per day,
where cabezon have a minimum size of
16 in (41 cm).

As part of the 2021-22 biennium, the
ODFW also requested that the Council
consider allowing longleader gear

fishing and “‘all-depth” Pacific halibut
fishing on the same trip, which is
currently prohibited. Therefore, the
Council recommended, and NMFS is
removing the prohibition on combining
Oregon longleader trips with all depths
halibut trips.

California

Table 7 shows the season structure
and depth limits by California
management area for 2021 and 2022.

Table 7 — California Season Structure and Depth Limits by Management Area for

2021 and 2022

Management Area

Jan | Feb | Mar | Apr

May | Jun | Jul | Aug | Sep | Oct

Nov | Dec

Northern
(42° N. lat. to
40°10° N. lat.)

CLOSED

May 1-October 31 <30 fm

All
Depths

Mendocino
(40°10° N. Iat. to
38°57.50° N. lat.)

CLOSED

May 1-October 31 <30 fm

All
Depths

San Francisco
(38°57.50° N. lat.
to 37°11° N. lat.)

CLOSED

April 1-December 31 <50 fm

Central
(37°11°N. lat. to
34°27° N. lat.)

CLOSED

April 1-December 31 <50 fm

Southern
(South of 34°27°
N. lat)

CLOSED

March 1-December 31 <100 fm

The Council recommended, and NMS
is implementing, size limits that are the
same in 2021 as they were for 2020 for
all stocks. However, the Council
recommended and NMFS is eliminating
the sub-bag limits for black rockfish,
canary rockfish, and cabezon, and
NMEFS is implementing a sub-bag limit
for vermillion rockfish of five fish.

III. Response to Comments

NMEF'S received nine unique comment
letters during the public comment
period on the proposed rule (October 2,
2020 through November 2, 2020). Two
state agencies submitted comments, the
California Department of Fish and
Wildlife (CDFW) and the Oregon
Department of Fish and Wildlife
(ODFW). The letters from the state
agencies included requests for
clarifications on information included
in the preamble to the proposed rule,
noted several small errors and
inconsistencies in the regulatory text of
the proposed rule, and also provided
more substantive comments. The
Northwest Fisheries Science Center
(NWFSC) also submitted a comment
noting an error. NMFS has addressed
those small errors and inconsistencies
in Section IV, “Corrections to the

Proposed Rule.” The more substantive
comments are addressed below.

The seven other comment letters were
from private citizens and non-
governmental organizations (NGOs).
Two of those letters made comments
that were outside the scope of this
action and are not addressed here. Four
letters were received from members of
industry and made substantially similar
comments. The responses to these
comments have been grouped together
and addressed below. The remaining
comment letter contained substantive
comments. NMFS addresses all
substantive comments below. Changes
from the proposed rule as a result of
substantive comments received during
the comment period are addressed in
Section V, “Changes to the Proposed
Rule.”

Comment 1: Two commenters stated
their support for the at-sea set-aside
values.

NMFS Response: We agree and
appreciate the collaborative work
undertaken by the members of different
sectors of the Pacific whiting fishery to
come together to develop a proposal for
the at-sea set-aside values for the 2021—
22 biennium. Collaborative work always
delivers a better product, and we hope

this type of collaboration will continue
into future harvest specification cycles.

Comment 2: Three commenters stated
their support for Amendment 29 and the
designation of shortbelly rockfish as an
ecosystem component species based on
extensive discussion over several
meetings at the Council and based on
the best available science.

NMFS Response: We agree that the
Council has spent significant time over
the past two years in order to develop
the best approach to managing
shortbelly rockfish based on the best
available science and in a way in which
it will not significantly impact industry
or the resource.

Comment 3: One commenter stated
their support for the changes in
Amendment 29 to the trawl and
nontrawl allocations for blackgill
rockfish south of 40°10 N lat., petrale
sole, lingcod south of 40°10 N lat., and
widow rockfish, and for keeping
blackgill rockfish in the slope rockfish
complex south of 40°10 N lat.

NMFS Response: We agree with the
changes in Amendment 29 to the trawl
and nontrawl allocations for these
species. These changes better reflect the
current distribution of catch and will
likely allow more of the ACLs for these
stocks and the stock complex to be
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caught, resulting in more economic
benefit to the fishing communities
without significantly impacting the
resources.

Comment 4: One commenter stated
that the discussion in the proposed rule
for yellowtail trip limits in the salmon
troll fishery north of 40°10” N lat.
neglected to include any discussion on
the change for the salmon troll fishery
south of 40°10” N lat.

NMFS response: We agree. The
commenter is correct that the discussion
of the yellowtail trip limits in the
salmon troll fishery south of 40°10’ N
lat. was inadvertently left out of the
preamble of the proposed rule.
Therefore, in this final rule, we updated
the heading and added a discussion of
the rationale for the regulatory change,
as now found above, under the
subheading “Yellowtail Trip Limits in
the Salmon Troll Fishery North and
South of 40°10” N lat.” in Section II,
‘““Management Measures,” paragraph “F.
Limited Entry Fixed Gear and Open
Access Nontrawl Fishery”.

Comment 5: One commenter stated
that the regulatory text of the proposed
rule for the removal of the gear
restriction for other flatfish gear in the
open access fishery correctly reflected
the changes in the trip limit tables for
south of 40°10" N lat., but neglected to
include this change in Table 1 for the
open access fishery between 40°10” and
42° N lat. The Council intended to
remove this restriction for the entire
state of California (south of 42° N lat.).
Therefore, the change should also be,
made in both Tables 2 North and South
for the open access fishery.

NMFS response: We agree. The
proposed rule inadvertently left in the
gear restrictions for other flatfish gear
for the open access fishery for the area
between 40°10” and 42° N lat. in Table
2 North. Therefore, Table 2 North in the
regulatory text of this final rule has been
corrected to reflect that this change was
made for the entire state of California
(south of 42° N lat.).

Comment 6: One commenter stated
their concern with allowing vessels to
fish with hook and line gears, except
dinglebar and longline, in the RCA
between 42° N lat. and 40°10" N lat. and
30 fm to 40 fm. The commenter is
concerned that having differential gear
allowances within the nontrawl RCA
will complicate enforcement in these
areas, particularly without the addition
of a new declaration to clarify if a vessel
was fishing with hook and line gear, but
not fishing with longline or dinglebar
gear. Additionally, because the Council
is also removing the limitation on the
number and size of hooks allowed by
the open access fishery when fishing for

other flatfish inside the RCAs off
California, the commenter is concerned
about the compounded impacts by
removing these two provisions at once.

NMFS response: We disagree that the
change to allow vessels using hook and
line gears, except dinglebar and bottom
longline gear, to fish between 30 fm and
40 fms in this area will cause confusion
and complication amongst members of
law enforcement. The Council’s
Groundfish Management Team (GMT)
has worked with the Council’s
Enforcement Committee and NMFS’
Office of Law Enforcement (OLE) to
ensure that there are no enforcement
issues associated with this action.
Although the Council did not
recommend and NMFS is not
implementing changes to the
declarations so that vessels can declare
hook and line gear that is not dinglebar
or longline, this does not appear to be
an issue. In recent years, vessels have
been notifying NMFS OLE when making
declarations of the type of hook and line
gear used when making their
declaration for hook and line gears.
Additionally, in recent years, the total
number of vessels that have used bottom
longline or dinglebar gear versus other
types of hook-and-line gear have been a
small proportion of the total landings,
because other gears are more efficient
for the types of species targeted. For
example, for vessels targeting lingcod
between 2017 and 2019, 20.7 percent of
landings by commercial non-trawl gear
were taken by bottom longline and 78.6
percent were taken by other hook-and-
line gears. For midwater shelf rockfishes
(i.e., yellowtail, canary, widow,
vermillion and other rockfishes that
occur on the shelf), 37.3 percent was
taken by bottom longline compared to
62.7 percent taken by other hook-and-
line gears. In addition, based on
conversations with NMFS OLE, of the
other hook-and-line gears being used,
only about five vessels use dinglebar
gear annually. Therefore, NMFS also
does not have concerns over the
allowing the use of hook and line gear,
except bottom longline or dinglebar, in
the nontrawl RCA between 42° N lat.
and 40°10’ N lat.

Comment 7: Two commenters stated
their opposition to the Council’s
recommendation and NMFS’s proposal
to designate shortbelly rockfish as an
ecosystem component species beginning
with the 2021-22 biennium. In stating
their opposition, the commenters raised
multiple issues, and we provide a
response for each stated issue below.

Shortbelly Rockfish Issue 1:
Shortbelly rockfish must remain in the
fishery because the species is in need of
conservation and management.

NMFS Response: We disagree. Section
302(h)(1) of the Magnuson-Stevens Act
requires a Council to prepare an FMP
for each fishery under its authority that
is in need of conservation and
management. ‘“Conservation a