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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 210, 215, 220, and 226
[FNS-2020-0037]

RIN 0584—-AE84

Child Nutrition Programs: Rescission

of Milk, Whole Grains, and Sodium
Flexibilities: Notice of Vacatur

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Final rule.

SUMMARY: This final rule removes from
the Code of Federal Regulations the
final rule published on December 12,
2018, titled, “Child Nutrition Programs:
Flexibilities for Milk, Whole Grains, and
Sodium Requirements.” This action
responds to a decision of the U.S.
District Court for the District of
Maryland that vacated the rule.

DATES: The action is effective November
24, 2020. However, the court order had
legal effect immediately upon its filing
on April 13, 2020.

FOR FURTHER INFORMATION CONTACT: Tina
Namian, Chief, School Programs
Branch, Policy and Program
Development Division, Food and
Nutrition Service, telephone: 703-305—
2590.

SUPPLEMENTARY INFORMATION: On
December 12, 2018, the Food and
Nutrition Service (FNS) published a
final rule titled, ‘“‘Child Nutrition
Programs: Flexibilities for Milk, Whole
Grains, and Sodium Requirements,”
(2018 Final Rule) (83 FR 63775). The
2018 Final Rule codified three menu
planning flexibilities, with some
extensions, temporarily established by

the interim final rule of the same title
published November 30, 2017, (82 FR
56703). First, the 2018 Final Rule
broadened the milk options in the
National School Lunch Program and
School Breakfast Program by allowing
local operators to permanently offer
flavored, low-fat milk. For consistency
across nutrition programs, it also
allowed flavored, low-fat milk in the
Special Milk Program for Children and
in the Child and Adult Care Food
Program for participants ages 6 and
older. Second, the 2018 Final Rule
allowed for half of the weekly grains in
the school lunch and breakfast menus to
be whole grain-rich, thus ending the
need for an exemption process to serve
enriched grains. Third, it provided
schools in the lunch and breakfast
programs more time for gradual sodium
reduction by retaining Sodium Target 1
through the end of school year (SY)
2023-2024, continuing to Target 2 in SY
2024-2025, and eliminating the Final
Target that would have gone into effect
in SY 2022-2023. By codifying those
flexibilities, USDA acknowledged the
persistent menu planning challenges
experienced by some schools, and
affirmed its commitment to giving
schools more control over food service
decisions and greater ability to offer
wholesome and appealing meals that
reflect local preferences.

In an April 13, 2020, decision in the
Center for Science in the Public Interest
et al., v. Sonny Perdue, Secretary, et al.,
No. 8:19—cv—01004—-GLS (D. Md. 2019),
the U.S. District Court for the District of
Maryland found a procedural error with
the promulgation of the 2018 Final Rule,
and therefore, vacated the regulation.

This rule is not subject to the
requirement to provide notice and an
opportunity for public comment
because it falls under the good cause
exception at 5 U.S.C. 553(b)(B). The
good cause exception is satisfied when
notice and comment is “impracticable,
unnecessary, or contrary to the public
interest.” Id. This rule is an
administrative step that implements the
court’s order vacating the 2018 Final
Rule. Additionally, because this rule
implements a court order already in

effect, FNS has good cause to waive the
30-day effective date under 5 U.S.C.
553(d).

List of Subjects
7 CFR Part 210

Grant programs—education, Grant
programs—health, Infants and children,
Nutrition, Penalties, Reporting and
recordkeeping requirements, School
breakfast and lunch programs, Surplus
agricultural commodities.

7 CFR Part 215

Food assistance programs, Grant
programs—education, Grant program—
health, Infants and children, Milk,
Reporting and recordkeeping
requirements.

7 CFR Part 220

Grant programs—education, Grant
programs—health, Infants and children,
Nutrition, Reporting and recordkeeping
requirements, School breakfast and
lunch programs.

7 CFR Part 226

Accounting, Aged, Day care, Food
assistance programs, Grant programs,
Grant programs—health, American
Indians, Individuals with disabilities,
Infants and children, Intergovernmental
relations, Loan programs, Reporting and
recordkeeping requirements, Surplus
agricultural commodities.

Accordingly, 7 CFR parts 210, 215,
220, and 226 are amended as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

m 1. The authority citation for part 210
continues to read as follows:

Authority: 42 U.S.C. 1751-1760, 1779.

m 2.In §210.10, revise the table in
paragraph (c) introductory text and
paragraphs (c)(2(iv)(B), (d)(1)(i), and
(£)(3) to read as follows:

§210.10 Meal requirements for lunches
and requirements for afterschool snacks.
* * * * *

(C)* E
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Food components

Lunch meal pattern

Grades K-5 Grades 6-8 Grades 9-12

Amount of food2 per week (minimum per day)

FIUIES (CUPS) P ettt ettt eb et h e bt b e s bt e bt enenneeanes 22 (V2) 212 (V2) 5(1)
Vegetables (cups)® .... 3% (34) 3% (%) 5(1)
Dark greenc ........ 2 2 2
Red/Orange® ........ccccooeiinnene %a %a 1Va
Beans and peas (legumes) ¢ 2 2 2
Starchy © ..o, 2 2 2
Othercd .., 1/2 2 %4
Additional Vegetables to Reach Totale ... 1 12
Grains (0Z €q)f .o 8-9 (1) 8-10 (1) 10-12 (2)
Meats/Meat Alternates (0z eq) ... 8-10 (1) 9-10 (1) 10-12 (2)
FIUID MITK (CUPS) 9 .ttt ettt st b ettt een e nne e 5(1) 5(1) 5(1)
Other Specifications: Daily Amount Based on the Average for a 5-Day Week
Min-max Calories (KCAI)D ..o e 550-650 600-700 750-850
Saturated fat (% of total calories)" <10 <10 <10
STt 1010 g I (40T ) KL TSRSV <640 <710 <740

Trans fath

Nutrition label or manufacturer specifications

must indicate zero grams of trans fat per serving.

aFood items included in each group and subgroup and amount equivalents. Minimum creditable serving is /& cup.

bOne quarter-cup of dried fruit counts as 2 cup of fruit; 1 cup of leafy greens counts as 2 cup of vegetables. No more than half of the fruit or
vegetable offerings may be in the form of juice. All juice must be 100% full-strength.

cLarger amounts of these vegetables may be served.

dThis category consists of “Other vegetables” as defined in paragraph (c)(2)(iii)(E) of this section. For the purposes of the NSLP, the “Other

vegetables”

groups as defined in paragraph (c)(2)(iii) of this section.

e Any vegetable subgroup may be offered to meet the total weekly vegetable requirement.

fAll grains offered weekly must be whole grain-rich.

9 All fluid milk must be low-fat (1 percent fat or less, unflavored) or fat-free (unflavored or flavored).

hThe average daily calories for a 5-day school week menu must be within the range (at least the minimum and no more than the maximum
values). Discretionary sources of calories (solid fats and added sugars) may be added to the meal pattern if within the specifications for calories,
saturated fat, trans fat, and sodium. Foods of minimal nutritional value and fluid milk with fat content greater than 1 percent are not allowed.

iFinal sodium targets (shown) must be met no later than July 1, 2022 (SY 2022-2023). The second intermediate target must be met no later
than SY 2017—2018. See required intermediate specifications in §210.10(f)(3).

* * * * *
(2) * Kk %
(IV] * Kk %

(B) Daily and weekly servings. The
grains component is based on minimum
daily servings plus total servings over a
5-day school week. Schools serving
lunch 6 or 7 days per week must
increase the weekly grains quantity by
approximately 20 percent (V5) for each
additional day. When schools operate
less than 5 days per week, they may
decrease the weekly quantity by
approximately 20 percent () for each

day less than 5. The servings for
biscuits, rolls, muffins, and other grain/
bread varieties are specified in FNS
guidance. All grains offered weekly
must meet the whole grain-rich criteria
specified in FNS guidance.

* * * * *

(d) * * %

(1) * * *

(i) Schools must offer students a
variety (at least two different options) of

fluid milk. All milk must be fat-free
(skim) or low-fat (1 percent fat or less).

requirement may be met with any additional amounts from the dark green, red/orange, and beans/peas (legumes) vegetable sub-

Milk with higher fat content is not
allowed. Fat-free fluid milk may be
flavored or unflavored, and low-fat fluid
milk must be unflavored. Low-fat or fat-
free lactose-free and reduced-lactose
fluid milk may also be offered.

* * * * *

(f) I

(3) Sodium. School lunches offered to
each age/grade group must meet, on
average over the school week, the levels
of sodium specified in the following
table within the established deadlines:

National school lunch program Sodium timeline & limits
Target 2: Final target:
July 1, 2017 July 1, 2022
Age/grade group (SY 2017-2018) | (SY 2022-2023)
(mg) (mg)
<935 <640
<1,035 <710
<1,080 <740

§210.11 [Amended]

m 3.In §210.11, paragraphs (m)(1)(ii),
(m)(2)(ii), and (m)(3)(ii), are amended by

removing the words ““or flavored” each
time they appear.

PART 215—SPECIAL MILK PROGRAM
FOR CHILDREN

m 4. The authority citation for part 215
continues to read as follows:
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Authority: 42 U.S.C. 1772 and 1779. Authority: 42 U.S.C. 1773, 1779, unless

otherwise noted.

m 7.In §220.8, revise the table in
paragraph (c) introductory text and
paragraphs (c)(2)(iv)(B), (d), and (f)(3) to

read as follows:

or less), unflavored fat-free (skim), or

m 5.In § 215.7a, revise paragraph (a)(3) flavored fat-free (skim) milk.
to read as follows: * * * * *

§215.7a Fluid milk and non-dairy milk
substitute requirements.

(a) * *x %

(3) Children 6 years old and older.
Children 6 years old and older must be
served unflavored low-fat (1 percent fat

PART 220—SCHOOL BREAKFAST
PROGRAM

§220.8 Meal requirements for breakfasts.

* * * * *

(C)* EE

m 6. The authority citation for part 220
continues to read as follows:

Breakfast meal pattern
Food components

Grades K-5 Grades 6-8 Grades 9-12

Amount of food2 per week (minimum per day)
U1 R (o NT o 1= RPN 5(1) 5(1) 5(1)
Vegetables (cups)Pe 0 0 0
[ =14 Qo[ (=TT o I PO P PP OPPPRPPPPINY 0 0 0
REA/OIaNGge ... e 0 0 0
Beans and peas (legumes) . 0 0 0
Starchy ....ccoeveieiieciieiecee, 0 0 0
L0 (4 T USSR TP URPRPRTPN 0 0 0
GIrAINS (0Z. ©0.) T ..ottt b et b et e et e e et eh e e et e e eae e e bt e ae e e neenreeree e 7-10 (1) 8-10 (1) 9-10 (1)
Meats/Meat Alternates (oz eq)e . 0 0 0
FIUID MITK (CUPS) T ettt sttt e e e e ae et e nae et e nneeneens 5(1) 5(1) 5(1)

Other Specifications: Daily Amount Based on the Average for a 5-Day Week

Min-max Calories (KCaI) 9N ... et 350-500 400-550 450-600
Saturated fat (% of total calories)h ... <10 <10 <10
Sodium (M@)o <430 <470 <500

Trans fath ..o

Nutrition label or manufacturer specifications

must indicate zero grams of trans fat per serving.

aFood items included in each group and subgroup and amount equivalents. Minimum creditable serving is /s cup.

bQOne quarter cup of dried fruit counts as 2 cup of fruit; 1 cup of leafy greens counts as 2 cup of vegetables. No more than half of the fruit or
vegetable offerings may be in the form of juice. All juice must be 100% full-strength.

¢Schools must offer 1 cup of fruit daily and 5 cups of fruit weekly. Vegetables may be substituted for fruits, but the first two cups per week of
any such substitution must be from the dark green, red/orange, beans and peas (legumes) or “Other vegetables” subgroups, as defined in

§210.10(c)(2)(iii) of this chapter.

d All grains offered weekly must be whole grain-rich as specified in FNS guidance. Schools may substitute 1 oz. eq. of meat/meat alternate for

—_

oz. eq. of grains after the minimum daily grains requirement is met.
eThere is no meat/meat alternate requirement.

fAll fluid milk must be low-fat (1 percent fat or less, unflavored) or fat-free (unflavored or flavored).
9The average daily calories for a 5-day school week menu must be within the range (at least the minimum and no more than the maximum

values).

h Discretionary sources of calories (solid fats and added sugars) may be added to the meal pattern if within the specifications for calories, satu-
rated fat, frans fat, and sodium. Foods of minimal nutritional value and fluid milk with fat content greater than 1 percent milk fat are not allowed.

iFinal sodium targets (shown) must be met no later than July 1, 2022 (SY 2022-2023). The second intermediate target must be met no later
than SY 2017—2018. See required intermediate specifications in § 220.8(f)(3).

* * * * *

(2) I

(IV) * x %

(B) Daily and weekly servings. The
grains component is based on minimum
daily servings plus total servings over a
5-day school week. Schools serving
breakfast 6 or 7 days per week must
increase the weekly grains quantity by
approximately 20 percent () for each
additional day. When schools operate
less than 5 days per week, they may
decrease the weekly quantity by
approximately 20 percent (Vs) for each
day less than 5. The servings for

biscuits, rolls, muffins, and other grain/
bread varieties are specified in FNS
guidance. All grains offered weekly
must meet the whole grain-rich criteria
specified in FNS guidance.

* * * * *

(d) Fluid milk requirement. Breakfast
must include a serving of fluid milk as
a beverage or on cereal or used in part
for each purpose. Schools must offer
students a variety (at least two different
options) of fluid milk. All fluid milk
must be fat-free (skim) or low-fat (1
percent fat or less). Milk with higher fat
content is not allowed. Fat-free fluid

milk may be flavored or unflavored, and
low-fat fluid milk must be unflavored.
Low-fat or fat-free lactose-free and
reduced-lactose fluid milk may also be
offered. Schools must also comply with
other applicable fluid milk requirements
in §210.10(d)(1) through (4) of this
chapter.

(f)* * %

(3) Sodium. School breakfasts offered
to each age/grade group must meet, on
average over the school week, the levels
of sodium specified in the following
table within the established deadlines:
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School breakfast program Sodium timeline & limits
Target 2: Final target:
July 1, 2017 July 1, 2022
Age/grade group (SY 2017-2018) | (SY 2022-2023)
(mg) (mg)
<485 <430
<535 <470
<570 <500

PART 226—CHILD AND ADULT CARE

FOOD PROGRAM

m 8. The authority citation for part 226

continues to read as follows:

Authority: Secs. 9, 11, 14, 16, and 17,
Richard B. Russell National School Lunch
Act, as amended (42 U.S.C. 1758, 1759a,

m a. Revise paragraphs (a)(1)(iii) and
(iv); and
m b. Revise the tables to paragraphs
(c)(1), (2), and (3).

The revisions read as follows:

(a]* * %

§226.20 Requirements for meals.

(1)* * %

(iii) Children 6 years old and older.
Children 6 years old and older must be

(iv) Adults. Adults must be served

unflavored low-fat (1 percent),

unflavored fat-free (skim), or flavored

fat-free (skim) milk. Six ounces (weight)

or % cup (volume) of yogurt may be
used to fulfill the equivalent of 8 ounces
of fluid milk once per day. Yogurt may

be counted as either a fluid milk

substitute or as a meat alternate, but not
as both in the same meal.

1762a, 1765 and 1766). served unflavored low-fat (1 percent), * * * * *
unflavored fat-free (skim), or flavored (c)* * *
m 9.In §226.20: fat-free (skim) milk. (1) * * *
CHILD AND ADULT CARE FOOD PROGRAM
BREAKFAST
[Select the appropriate components for a reimbursable meal]
Minimum quantities
Ages 13-182

Food components and food items 1

Ages 12

Ages 3-5

Ages 6-12

(at-risk afterschool
programs and
emergency
shelters)

Adult participants

Fluid Milk 3

4 fluid ounces

6 fluid ounces

8 fluid ounces

8 fluid ounces

8 fluid ounces.

Vegetables, fruits, or portions of both4 | /4 cup V2 CUP o 2 CUP o /2 cup /2 cup.
Grains (0z. eq.)567:
Whole grain-rich or enriched | 2 slice ................. 2 slice ...oooveenenn. 1slice oovevinnnnn. 1slice ovvevienen. 2 slices.
bread.
Whole grain-rich or enriched | 'z serving ............. 2 serving ............. 1serving ... 1serving ... 2 servings.
bread product, such as biscuit,
roll, or muffin.
Whole grain-rich, enriched, or for- | Va cup .................. Va4 CUP o V2 CUP oo V2 CUP o 1 cup.
tified cooked breakfast cereal,®
cereal grain, and/or pasta.
Whole grain-rich, enriched or for-
tified ready-to-eat breakfast ce-
real (dry, cold) 8
Flakes or rounds ...........c....... Z3o10] o JSRR Z3o10] o J TCUP e TCUP e 2 cups.
Puffed cereal .........cccceveens SZ % 11| « B SZ 11| o B 1Vacup ocoeeenen. 1Vacup ocoeeenen. 22 cup.
Granola .......ccceceeviiniiennene V8 CUP o V8 CUP o Va4 CUP o Va4 CUP o /2 cup.
Endnotes:

1Must serve all three components for a reimbursable meal. Offer versus serve is an option for at-risk afterschool participants.

2L arger portion sizes than specified may need to be served to children 13 through 18 years old to meet their nutritional needs.

3Must be unflavored whole milk for children age one. Must be unflavored low-fat (1 percent fat or less) or unflavored fat-free (skim) milk for
children two through five years old. Must be unflavored low-fat (1 percent fat or less), unflavored or flavored fat-free (skim) milk for children 6
years old and older and adults. For adult participants, 6 ounces (weight) or %4 cup (volume) of yogurt may be used to meet the equivalent of 8
ounces of fluid milk once per day when yogurt is not served as a meat alternate in the same meal.

4 Pasteurized full-strength juice may only be used to meet the vegetable or fruit requirement at one meal, including snack, per day.

5 At least one serving per day, across all eating occasions, must be whole grain-rich. Grain-based desserts do not count towards meeting the

grains requirement.

6Meat and meat alternates may be used to meet the entire grains requirement a maximum of three times a week. One ounce of meat and
meat alternates is equal to one ounce equivalent of grains.
7Beginning October 1, 2021, ounce equivalents are used to determine the quantity of creditable grains.
8 Breakfast cereals must contain no more than 6 grams of sugar per dry ounce (no more than 21.2 grams sucrose and other sugars per 100

grams of dry cereal).
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(2)* L

CHILD AND ADULT CARE FOOD PROGRAM
LUNCH AND SUPPER

[Select the appropriate components for a reimbursable meal]

Food components and food items 1

Minimum quantities

Ages 1-2

Ages 3-5

Ages 6-12

Ages 13-182
(at-risk afterschool
programs and
emergency
shelters)

Adult participants

Fluid Milk3
Meat/meat alternates (edible portion
as served):

Lean meat, poultry, or fish

Tofu, soy products, or alternate
protein products 5.

Cheese

Large egg

Cooked dry beans or peas

Peanut butter or soy nut butter or
other nut or seed butters.

Yogurt, plain or flavored unsweet-
ened or sweetened 6.

The following may be used to
meet no more than 50% of the
requirement:

Peanuts, soy nuts, tree nuts,
or seeds, as listed in pro-
gram guidance, or an
equivalent quantity of any
combination of the above
meat/meat alternates (1
ounce of nuts/seeds = 1

ounce of cooked lean
meat, poultry, or fish).
Vegetables 7 ...
Fruits 78 i
Grains (0z eq): 210
Whole grain-rich or enriched
bread.
Whole grain-rich or enriched

bread product, such as biscuit,
roll, or muffin.
Whole grain-rich, enriched, or for-

4 fluid ounces

1 ounce
1 ounce

6 fluid ounces

172 ounces
172 ounces

8 fluid ounces

2 ounces
2 ounces

8 fluid ounces

2 ounces
2 ounces

4 ounces or 2
cup.

12 ounce = 50% ...

6 ounces or %4
cup.

%4 ounce = 50% ...

8 ounces or 1 cup

1 ounce = 50% ....

8 ounces or 1 cup

1 ounce = 50% ....

8 fluid ounces. 4
2 ounces.

2 ounces.

2 ounces.

1.

/2 cup.

4 Tbsp.

8 ounces or 1 cup.

1 ounce = 50%.

/2 cup.
/2 cup.

2 slices.

2 servings.

1 cup.

tified cooked breakfast ce-
real,’" cereal grain, and/or
pasta.

Endnotes:

1Must serve all five components for a reimbursable meal. Offer versus serve is an option for at-risk afterschool and adult participants.

2Larger portion sizes than specified may need to be served to children 13 through 18 years old to meet their nutritional needs.

3Must be unflavored whole milk for children age one. Must be unflavored low-fat (1 percent fat or less) or unflavored fat-free (skim) milk for
children two through five years old. Must be unflavored low-fat (1 percent fat or less) or unflavoredor flavored fat-free (skim) milk for children 6
years old and older and adults. For adult participants, 6 ounces (weight) or % cup (volume) of yogurt may be used to meet the equivalent of 8
ounces of fluid milk once per day when yogurt is not served as a meat alternate in the same meal.

4 A serving of fluid milk is optional for suppers served to adult participants.

5 Alternate protein products must meet the requirements in Appendix A to Part 226 of this chapter.

6Yogurt must contain no more than 23 grams of total sugars per 6 ounces.

7 Pasteurized full-strength juice may only be used to meet the vegetable or fruit requirement at one meal, including snack, per day.

8 A vegetable may be used to meet the entire fruit requirement. When two vegetables are served at lunch or supper, two different kinds of

vegetables must be served.

9 At least one serving per day, across all eating occasions, must be whole grain-rich. Grain-based desserts do not count towards the grains re-

quirement.

10Beginning October 1, 2021, ounce equivalents are used to determine the quantity of the creditable grain.
11 Breakfast cereals must contain no more than 6 grams of sugar per dry ounce (no more than 21.2 grams sucrose and other sugars per 100

grams of dry cereal).

(3] * x %
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CHILD AND ADULT CARE FOOD PROGRAM

SNACK

[Select two of the five components for a reimbursable meal]

Food components and food items 1

Minimum quantities

Ages 1-2

Ages 3-5

Ages 6-12

Ages 13-182
(at-risk afterschool
programs and

Adult participants

emergency
shelters)

Fluid Milk3

Meat/meat alternates (edible portion

as served):

Lean meat, poultry, or fish

Tofu, soy products, or alternate
protein products 4.

Cheese

Large egg

Cooked dry beans or peas

Peanut butter or soy nut butter or
other nut or seed butters.

Yogurt, plain or flavored unsweet-

4 fluid ounces 6 fluid ounces 8 fluid ounces

1 ounce
1 ounce

/2 ounce
/2 ounce

/2 ounce
/2 ounce

1 ounce
2
/4 cup
2 Tbsp

8 fluid ounces 8 fluid ounces.

1ounce ....cooueeeens 1 ounce.

1ounce ...eeeeeeee 1 ounce.

1 ounce ......ueeeeee 1 ounce.
1o,

Ya cup .. /4 cup.
2 Tbsp.

2 ounces or Va

2 ounces or Va

4 ounces or 2

4 ounces or 2

4 ounces or 2

ened or sweetened 5. cup. cup. cup. cup. cup.
Peanuts, soy nuts, tree nuts, or | 2 ounce .............. 2 0unce .............. 1 ounce ............... 1 ounce ............... 1 ounce.
seeds.
Vegetables® .........ccccovviiiiniiiiienee V2 CUP coveeeeeeeen V2 CUP woveeeeeeeen SZ% 11| o BT SZ% 11| o BT 2 cup.
Fruits® ..o V2 CUP o V2 CUP o SZ %11 ] o B SZ o1 ] o B /2 cup.
Grains (0z. eq.): 78
Whole grain-rich or enriched | V2 slice ................. Y2 slice ... 1slice ..o 1slice ..o 1 slice.
bread.
Whole grain-rich or enriched | V2 serving ............. 2 serving ............. 1 serving .............. 1 serving .............. 1 serving.
bread product, such as biscuit,
roll, or muffin.
Whole grain-rich, enriched, or for- | Va cup ......ccccecueee. Va CUP woveeeeeien V2 CUP coveeeeeeeen V2 CUP coveeeeeeeen 2 cup.
tified cooked breakfast cereal,®
cereal grain, and/or pasta.
Whole grain-rich, enriched, or for-
tified ready-to-eat breakfast ce-
real (dry, cold)®
Flakes or rounds ................... V2 CUP coveeeeeeeen V2 CUP coveeeeeeeen TCUP e TCUP v, 1 cup.
Puffed cereal .........cccceeveeis SZ o1 ] o B SZ 11| o B 1Vacup v 1Vacup e 14 cup.
Granola ......cccccoeeeevieiieenee V8 CUD woveeeeeeiennn V8 CUD oveeeeeeiennn Va CUP woveceeeeeen Va CUP woveeeeeien a cup.
Endnotes:

ounces of fluid milk once per day when yogurt is not served as a meat alternate in the same meal.

*

1Select two of the five components for a reimbursable snack. Only one of the two components may be a beverage.

2L arger portion sizes than specified may need to be served to children 13 through 18 years old to meet their nutritional needs.

3Must be unflavored whole milk for children age one. Must be unflavored low-fat (1 percent fat or less) or unflavored fat-free (skim) milk for
children two through five years old. Must be unflavored low-fat (1 percent fat or less) or unflavored or flavored fat-free (skim) milk for children 6
years old and older and adults. For adult participants, 6 ounces (weight) or % cup (volume) of yogurt may be used to meet the equivalent of 8

4 Alternate protein products must meet the requirements in Appendix A to part 226 of this chapter.
5Yogurt must contain no more than 23 grams of total sugars per 6 ounces.
6 Pasteurized full-strength juice may only be used to meet the vegetable or fruit requirement at one meal, including snack, per day.

7 At least one serving per day, across all eating occasions, must be whole grain-rich. Grain-based desserts do not count towards the grains re-
quirement.
8 Beginning October 1, 2021, ounce equivalents are used to determine the quantity of the creditable grains.

9 Breakfast cereals must contain no more than 6 grams of sugar per dry ounce (no more than 21.2 grams sucrose and other sugars per 100
grams of dry cereal).

* * * *

Pamilyn Miller,

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

Administrator, Food and Nutrition Service.

[FR Doc. 2020-25760 Filed 11-23—-20; 8:45 am]

BILLING CODE 3410-30-P

14 CFR Part 71

[Docket No. FAA-2020-0768; Airspace
Docket No. 18—AWP-25]

RIN 2120-AA66

Amendment of Class D and Class E
Airspace; Truckee, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the Class
E airspace designated as an extension to
a Class D or Class E surface area at
Truckee-Tahoe Airport. This action also
modifies the Class E airspace extending
upward from 700 feet above the surface.
Lastly, this action proposes an
administrative correction to all of the
airspaces’ legal descriptions.

DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
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reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov//air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies
Class D and Class E airspace at Truckee-
Tahoe Airport, Truckee, CA, to ensure
the safety and management of
Instrument Flight Rules (IFR) operations
at the airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 53713; August 31, 2020)
for Docket No. FAA-2020-0768 to
modify Class D and Class E airspace at
Truckee-Tahoe Airport, Truckee, CA.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. One comment, that
is not germane to the proposed airspace
action, was received.

Subsequent to publication, the FAA
identified a technical error in the
NPRM. The error is located in the
description of the Class E airspace
designated as an extension to a Class D
or Class E surface area. The correction
does not alter the external boundaries of
the airspace area. The NPRM listed the
area as follows: That airspace extending
upward from the surface within 1.2
miles west and 0.9 miles east of the 316°
bearing from the airport, extending from
the 4.2-mile radius of the airport to 8.3
miles northwest of Truckee-Tahoe
Airport. The airspace area is corrected
to read as follows: That airspace
extending upward from the surface
within 1.1 miles west and 1 mile east of
the 315° bearing from the airport,
extending from the 4.2-mile radius of
the airport to 8.3 miles northwest of
Truckee-Tahoe Airport.

Class D, E2, E4, and E5 airspace
designations are published in
paragraphs 5000, 6002, 6004, and 6005,
respectively, of FAA Order 7400.11E,
dated July 21, 2020, and effective
September 15, 2020, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designation listed in this document will
be published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations part 71 modifies the
Class E airspace area designated as an
extension to a Class D or Class E surface
area at Truckee-Tahoe Airport. The
airspace has been reduced and is
described as follows: That airspace
extending upward from the surface
within 1 mile each side of the 017°
bearing from the airport, extending from
the 4.2-mile radius of the airport to 9.7
miles north of the airport; and within
1.1 miles west and 1 mile east of the
315° bearing from the airport, extending
from the 4.2-mile radius of the airport
to 8.3 miles northwest of Truckee-Tahoe
Airport.

This action also modifies the Class E
airspace extending upward from 700
feet above the surface. This airspace is
designed to contain IFR departures to

1,200 feet above the surface and IFR
arrivals descending below 1,500 feet
above the surface. The airspace is
described as follows: That airspace
extending upward from 700 feet above
the surface within a 4.2-mile radius of
the airport, and within 2 miles each side
of the 018° bearing from the airport,
extending from 9.7 miles to 11.6 miles
north of the airport, and within 1.1
miles each side of the 266° bearing from
the airport, extending from the 4.2-mile
radius to 13.5 miles west of the airport,
and within 2.7 miles west and 1.9 miles
east of the 321° bearing from the airport,
extending from 8.3 miles to 14.8 miles
northwest of the airport, and within an
area beginning at 4.2 miles on the 324°
bearing from the airport, then to 6.5
miles on the 324° bearing from the
airport, then clockwise within a 6.5-
mile radius of the airport to the 008°
bearing from the airport, then along the
008° bearing to 4.2 miles, then
counterclockwise within a 4.2-mile
radius of the airport to the 324° bearing
northwest of Truckee-Tahoe Airport.

Lastly, this action implements an
administrative amendment to all of the
airspaces’ legal descriptions for
Truckee-Tahoe Airport. To match the
FAA aeronautical database, the airport’s
geographical coordinates are updated to
Lat. 39°19’12” N, long. 120°08’23” W.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
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Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AWP CAD Truckee, CA [Amended]

Truckee-Tahoe Airport, CA

(Lat. 39°19’12” N, long. 120°08’23” W)

That airspace extending upward from the
surface to and including 8,400 feet MSL
within a 4.2-mile radius of Truckee-Tahoe
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6002 Class E Airspace Areas
Designated as a Surface Area.
* * * * *

AWP CA E2 Truckee, CA [Amended]

Truckee-Tahoe Airport, CA

(Lat. 39°19’12” N, long. 120°08’23” W)

That airspace extending upward from the
surface within a 4.2-mile radius of Truckee-
Tahoe Airport. This Class E surface area is
effective during the specific dates and times
established, in advance, by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AWP CA E4 Truckee, CA [Amended]

Truckee-Tahoe Airport, CA

(Lat. 39°19’12” N, long. 120°08"23” W)

That airspace extending upward from the
surface within 1 mile each side of the 017°
bearing from the airport, extending from the
4.2-mile radius of the airport to 9.7 miles
north of the airport; and within 1.1 miles
west and 1 mile east of the 315° bearing from
the airport, extending from the 4.2-mile
radius of the airport to 8.3 miles northwest
of Truckee-Tahoe Airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AWP CA E5 Truckee, CA [Amended]

Truckee-Tahoe Airport, CA

(Lat. 39°19’12” N, long. 120°08"23” W)

That airspace extending upward from 700
feet above the surface within a 4.2-mile
radius of the airport, and within 2 miles each
side of the 018° bearing from the airport,
extending from 9.7 miles to 11.6 miles north
of the airport, and within 1.1 miles each side
of the 266° bearing from the airport,
extending from the 4.2-mile radius to 13.5
miles west of the airport, and within 2.7
miles west and 1.9 miles east of the 321°
bearing from the airport, extending from 8.3
miles to 14.8 miles northwest of the airport,
and within an area beginning at 4.2 miles on
the 324° bearing from the airport, then to 6.5
miles on the 324° bearing from the airport,
then clockwise within a 6.5-mile radius of
the airport to the 008° bearing from the
airport, then along the 008° bearing to 4.2
miles, then counterclockwise within a 4.2-
mile radius of the airport to the 324° bearing
northwest of Truckee-Tahoe Airport.

Issued in Seattle, Washington, on
November 17, 2020.
B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2020-25712 Filed 11-23-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0645; Airspace
Docket No. 20-AS0-18]

RIN 2120-AA66

Amendment of Class E Airspace;
Toccoa, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet above the surface in Toccoa, GA,
due to the decommissioning of the
Foothills Very High Frequency
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME) and
cancellation of the associated
approaches at Toccoa RG Letourneau
Field Airport. This action also updates
the geographic coordinates of the
airport, as well as Habersham County
Airport. Controlled airspace is necessary
for the safety and management of
instrument flight rules (IFR) operations
in the area.

DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; Telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave.,
College Park, GA 30337; Telephone
(404) 305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
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Class E airspace in the Toccoa, GA, area
to support IFR operations.

History

The FAA published a notice of prosed
rulemaking in the Federal Register (85
FR 46015, July 31, 2020) for Docket No.
FAA-2020-0645 to amend Class E
airspace extending upward from 700
feet above the surface at Toccoa RG
Letourneau Field Airport, Toccoa, GA,
by eliminating the extension. In
addition, the FAA proposed to update
the geographic coordinates of the airport
and Habersham County Airport, to
coincide with the FAA’s aeronautical
database.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in Paragraph 6005, of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic routes, and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
at Toccoa RG Letourneau Field Airport,
Toccoa, GA, by eliminating the Foothills
VOR/DME and the associated extension.
In addition, the FAA updates the
geographic coordinates of the airport
and Habersham County Airport, to
coincide with the FAA’s aeronautical
database. These changes are necessary
for continued safety and management of
IFR operations in the area.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are

necessary to keep them operationally
current. It therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures an air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, effective
September 15, 2020, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO GA E5 Toccoa, GA [Amended]
Toccoa RG Letourneau Field Airport, GA
(Lat. 34°35’34” N, long. 83°1747” W)

Habersham County Airport
(Lat. 34°29'59” N, long. 83°33'24” W)

That airspace extending upward from 700
feet or more above the surface of the earth
within a 10-mile radius of Toccoa RG
Letourneau Field, and an 8.2-mile radius of
Habersham County Airport.

Issued in College Park, Georgia, on
November 17, 2020.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-25769 Filed 11-23-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0741; Airspace
Docket No. 19-AWP-79]

RIN 2120-AA66
Amendment of Class D and Class E
Airspace; Fallon, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Fallon NAS (Van Voorhis
Field) Airport by revoking the Class E
airspace designated as an extension to a
Class D or Class E surface area. This
action also modified the Class E
airspace extending upward from 700
feet above the surface. Further, this
action modifies the Class E airspace
extending upward from 1,200 feet above
the surface. Lastly, the action
implements numerous administrative
amendments to the airspaces’ legal
descriptions.

DATES: Effective 0901 UTGC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov//air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
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fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies
Class D and Class E airspace at Fallon
NAS (Van Voorhis Field) Airport,
Fallon, NV, to ensure the safety and
management of Instrument Flight Rules
(IFR) operations at the airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 49983; August 17, 2020)
for Docket No. FAA-2020-0741 to
modify Class D and Class E at Fallon
NAS (Van Voorhis Field) Airport,
Fallon, NV. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class D, E2, E4, and E5 airspace
designations are published in
paragraphs 5000, 6002, 6004, and 6005,
respectively, of FAA Order 7400.11E,
dated July 21, 2020, and effective
September 15, 2020, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designation listed in this document will
be published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,

air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations part 71 modifies
Class E airspace at Fallon NAS (Van
Voorhis Field). The Class E airspace that
is designated as an extension to a Class
D or Class E surface area is not required
and is revoked.

This action also modifies the Class E
airspace extending upward from 700
feet above the surface. This area is
designed to contain IFR departures to
1,200 feet above the surface and IFR
arrivals descending below 1,500 feet
above the surface. This airspace area is
described as follows: That airspace
extending upward from 700 feet above
the surface within an 8-mile radius of
the airport, and within 2.5 miles each
side of the 143° bearing from the airport,
extending from the 8-mile radius to 11.5
miles southeast of the airport, and
within 2.5 miles each side of the 270°
bearing from the airport, extending from
the 8-mile radius to 11.5 miles west of
the airport, and within 2.5 miles each
side of the 327° bearing from the airport,
extending from the 8-mile radius to 11.5
miles northwest of Fallon NAS (Van
Voorhis Field) Airport.

Further, this action modifies the Class
E airspace extending upward from 1,200
feet above the surface. This area is
designed to contain IFR aircraft
transitioning to/from the terminal and
en route environments. This airspace
area is described as follows: That
airspace extending upward from 1,200
feet above the surface within a 30-mile
radius of the Fallon NAS (Van Voorhis
Field) Airport.

Lastly, this action implements
numerous administrative amendments
to the airspaces’ legal descriptions. To
match the FAA database, the geographic
coordinates in the Class D and Class E2
text headers for Fallon NAS (Van
Voorhis Field) Airport and Fallon
Municipal Airport have been updated.
For Fallon NAS (Van Voorhis Field)
Airport, the coordinates now read lat.
39°25’04” N, long. 118°41’55” W. For
Fallon Municipal Airport the
coordinates now read lat. 39°29'57” N,
long. 118°44’56” W. The last two
sentences in the Class D and Class E
surface area legal descriptions are
updated to read: “This Class D (or E, as
appropriate) airspace area is effective
during the specific dates and times
established, in advance, by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in
the Chart Supplement.” For the Class E
airspace areas extending upward from
700 feet or more above the surface, the

Fallon Navy TACAN, Mustang
VORTAG, and all radials and distances
from the navigational aids are removed
from the text header and the airspace
description.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.
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§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AWP NV D Fallon, NV [Amended]

Fallon NAS (Van Voorhis Field) Airport, NV

(Lat. 39°25’04” N, long. 118°41'55” W)
Fallon Municipal Airport, NV

(Lat. 39°29'57” N, long. 118°44'56” W)

That airspace extending upward from the
surface to and including 6,400 feet MSL
within a 5.5-mile radius of Fallon NAS (Van
Voorhis Field) Airport, excluding that
airspace within a 1-mile radius of Fallon
Municipal Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6002 Class E Airspace Areas
Designated as a Surface Area.
* * * * *

AWP NV E2 Fallon, NV [Amended]

Fallon NAS (Van Voorhis Field) Airport, NV

(Lat. 39°25’04” N, long. 118°41’55” W)
Fallon Municipal Airport, NV

(Lat. 39°29'57” N, long. 118°44’56” W)

That airspace extending upward from the
surface within a 5.5-mile radius of Fallon
NAS (Van Voorhis Field) Airport, excluding
that airspace within a 1-mile radius of Fallon
Municipal Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AWP NV E4 Fallon NAS, NV [Revoked]

Fallon NAS (Van Voorhis Field), NV
(Lat. 39°25’00” N, long. 118°42°04” W)
Fallon Navy TACAN
(Lat. 39°25’01” N, long. 118°42"18” W)

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AWP NV E5 Fallon, NV [Amended]

Fallon NAS (Van Voorhis Field) Airport, NV

(Lat. 39°25’04” N, long. 118°41’55” W)

That airspace extending upward from 700
feet above the surface within an 8-mile radius
of the airport, and within 2.5 miles each side
of the 143° bearing from the airport,
extending from the 8-mile radius to 11.5
miles southeast of the airport, and within 2.5
miles each side of the 270° bearing from the
airport, extending from the 8-mile radius to

11.5 miles west of the airport, and within 2.5
miles each side of the 327° bearing from the
airport, extending from the 8-mile radius to
11.5 miles northwest of the airport; and that
airspace extending upward from 1,200 feet
above the surface within a 30-mile radius of
the Fallon NAS (Van Voorhis Field) Airport.

Issued in Seattle, Washington, on
November 17, 2020.
B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2020-25727 Filed 11-23-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0669; Airspace
Docket No. 20-ANE-2]

RIN 2120-AA66
Establishment of Class E Airspace;
Norway, ME

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface for Norway
Heliport, Norway, ME, to accommodate
new area navigation (RNAV) global
positioning system (GPS) standard
instrument approach procedures
(SIAPs) serving this heliport. Controlled
airspace is necessary for the safety and
management of instrument flight rules
(IFR) operations in the area.

DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
Telephone: (202) 267-8783. The Order
is also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave,
College Park, GA 30337; Telephone
(404) 305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rule
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
Class E airspace at Norway Heliport,
Norway, ME, to support IFR operations
in the area.

History

The FAA published a notice of prosed
rulemaking in the Federal Register (85
FR 47322, August 5, 2020) for Docket
No. FAA-2020-0669 to establish Class E
airspace extending upward from 700
feet above the surface at Norway
Heliport, Norway, ME. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class E airspace designations are
published in Paragraph 6005, of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic routes, and reporting points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace extending
upward from 700 feet above the surface
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within a 6-mile radius at Norway
Heliport, Norway, ME. These changes
are necessary for continued safety and
management of IFR operations in the
area. Subsequent to publication of the
NPRM, the FAA found excessive
verbiage in the airport’s description.
The words ‘or more’ and ‘of the earth’
are not necessary to describe the
airspace. This action makes the
correction.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures an air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 20, 2020, effective
September 15, 2020, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANE ME E5 Norway, ME [New]
Norway Heliport, ME

(Lat. 44°12’34” N, long. 70°31'54” W)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of Norway Heliport.

Issued in College Park, Georgia, on
November 18, 2020.
Matthew N. Cathcart,

Manager, Airspace & Procedures Team North,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-25793 Filed 11-23-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31342 Amdt. No. 3932]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective November
24, 2020. The compliance date for each
SIAP, associated Takeoff Minimums,

and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
24, 2020.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, email
fedreg.legal@nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg 29,
Room 104, Oklahoma City, OK 73169.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by amending the
referenced SIAPs. The complete
regulatory description of each SIAP is
listed on the appropriate FAA Form
8260, as modified by the National Flight
Data Center (NFDC)/Permanent Notice
to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
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airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections, and specifies the SIAPs and
Takeoff Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on criteria
contained in the U.S. Standard for

Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on November
13, 2020.

Wade Terrell,
Aviation Safety, Manager, Flight Procedures

& Airspace Group, Flight Technologies and
Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14, CFR
part 97, (is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject

31-Dec-20 ......... MN Waseca ......cccoeeerieeeieens Waseca Muni ................. 0/0401 10/29/20 | RNAV (GPS) RWY 15, Amdt 1A.

31-Dec-20 ......... HI Lanai City .....ccocvveernenne Lanai .....ccccoooveeininieens 0/4673 10/28/20 | VOR OR TACAN RWY 3, Amdt
7A.

31-Dec-20 ......... HI Lanai City ...ccoceovererneenne Lanai ....ccooceveeiinieneniene 0/4674 10/28/20 | VOR OR TACAN OR GPS-A,
Amdt 8.

31-Dec-20 ......... SC Charleston Charleston Executive .... 0/5621 11/6/20 | RNAV (GPS) RWY 9, Amdt 3A.

31-Dec-20 ......... SC Charleston Charleston Executive .... 0/5626 11/6/20 | ILS OR LOC RWY 9, Amdt 2B.

31-Dec-20 ......... Wi La Crosse La Crosse Rgnl 0/5679 11/6/20 | RNAV (GPS) RWY 31, Orig-C.

31-Dec-20 ......... VA Martinsville Blue Ridge ........ccceeee 0/5798 11/5/20 | Takeoff Minimums and Obstacle
DP, Amdt 3.

31-Dec-20 ......... GA Atlanta .......cccooeiiiies Dekalb-Peachtree .......... 0/5967 10/21/20 | RNAV (GPS)-A, Orig.

31-Dec-20 ......... GA Atlanta .......cccoeeeeiiiins Dekalb-Peachtree .......... 0/5968 10/21/20 | ILS OR LOC RWY 21L, Amdt
8D.

31-Dec-20 ......... GA Atlanta ..o, Dekalb-Peachtree .......... 0/5969 10/21/20 | RNAV (GPS) Y RWY 21L, Amdt
1D.

31-Dec-20 ......... NJ Toms River ..o Ocean County 0/6023 10/21/20 | RNAV (GPS) RWY 24, Amdt 1.

31-Dec-20 ......... CA Concord Buchanan Field 0/6119 10/23/20 | VOR RWY 19R, Amdt 14.

31-Dec-20 ......... CA Concord Buchanan Field ............. 0/6120 10/23/20 | LDA RWY 19R, Amdt 9.

31-Dec-20 ......... MT Laurel ....coovvveniiieee Laurel Muni ........cccceeevene 0/6162 10/23/20 | RNAV (GPS) RWY 22, Amdt 1E.

31-Dec-20 ......... MN Tracy ..ooceevceeiiiiiieiees Tracy Muni .......... 0/6597 11/6/20 | RNAV (GPS) RWY 29, Orig-A.

31-Dec-20 ......... IN Washington .........ccccce.... Daviess County 0/6598 11/6/20 | RNAV (GPS) RWY 18, Amdt 1A.

31-Dec-20 ......... Ml Sparta ....coceeveeeieee Paul C Miller-Sparta ...... 0/6599 11/6/20 | RNAV (GPS) RWY 7, Orig-A.

31-Dec-20 ......... Ml Sparta ....cocceveeiieeee Paul C Miller-Sparta ...... 0/6600 11/6/20 | RNAV (GPS) RWY 25, Orig-A.

31-Dec-20 ......... IN Muncie .......ccceiieenieene Delaware County Rgnl .. 0/6602 11/6/20 | ILS OR LOC RWY 32, Amdt 9D.
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31-Dec-20 ......... WYy Hulett ..o Hulett Muni ........cccceeene 0/6607 11/9/20 | RNAV (GPS)-A, Amdt 1A.
31-Dec-20 ......... GA Moultrie .....ccceevvcvenrirnnne Moultrie Muni .......... 0/6753 10/22/20 | RNAV (GPS) RWY 22, Amdt 2.
31-Dec-20 ......... MA Norwood ........ccccuvveeeenn. Norwood Memorial 0/7160 10/29/20 | LOC RWY 35, Amdt 10E.
31-Dec-20 ......... MA Norwood .......ccccceereenne Norwood Memorial ........ 0/7161 10/29/20 | RNAV (GPS) RWY 35, Amdt 1D.
31-Dec-20 ......... CcoO Denver .....ccccceeecveeeeennn. Colorado Air And Space 0/7488 10/19/20 | ILS OR LOC RWY 26, Amdt 6A.
Port.
31-Dec-20 ......... MN Brainerd .........cccocevienen. Brainerd Lakes Rgnl ...... 0/7830 10/21/20 | RNAV (GPS) RWY 34, Orig-B.
31-Dec-20 ......... MN Brainerd .........cccccevieenen. Brainerd Lakes Rgnl ...... 0/7837 10/21/20 | RNAV (GPS) RWY 23, Orig-A.
31-Dec-20 ......... FL Tampa ...cccocceenieriieieens Tampa Intl .....ccoeeieeeee 0/8275 10/23/20 | LOC RWY 1R, Amdt 4.
31-Dec-20 ......... FL Tampa ...ccccceevvveieree, Tampa Intl ..o 0/8278 10/23/20 | ILS OR LOC RWY 19L, ILS
RWY 19L (SA CAT I, ILS
RWY 19L (CAT II), Amdt 40D.
31-Dec-20 ......... IN Anderson .........cccceeeeens Anderson Muni-Dar- 0/9468 10/21/20 | RNAV (GPS) RWY 30, Orig-B.
lington Field.
31-Dec-20 ......... IN Anderson .........ccccceeenne Anderson Muni-Dar- 0/9469 10/21/20 | NDB RWY 30, Amdt 8A.
lington Field.
31-Dec-20 ......... IN Anderson .........ccccceeenne Anderson Muni-Dar- 0/9470 10/21/20 | ILS OR LOC RWY 30, Amdt 2.
lington Field.

[FR Doc. 2020-25768 Filed 11-23-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 31341 Amdt. No. 3931]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPS) and associated Takeoff
Minimums and Obstacle Departure
procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective November
24, 2020. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director

of the Federal Register as of November
24, 2020.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30. 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590—0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fedreg.legal@
nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg 29,
Room 104, Oklahoma City, OK 73169.
Telephone (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by establishing,
amending, suspending, or removes
SIAPS, Takeoff Minimums and/or
ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms 8260-3, 8260—4, 8260-5, 8260—
15A, 8260-15B, when required by an
entry on 8260—-15A, and 8260-15C.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers or aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the typed of
SIAPS, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPs as identified in
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https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:fedreg.legal@nara.gov
mailto:fedreg.legal@nara.gov

Federal Register/Vol. 85,

No. 227/Tuesday, November 24, 2020/Rules and Regulations

74861

the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flights safety
relating directly to published
aeronautical charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Lists of Subjects in 14 CFR Part 97;

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on November
13, 2020.

Wade Terrell,

Aviation Safety Manager, Flight Procedures
& Airspace Group Flight Technologies and
Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CRF part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 31 December 2020

Courtland, AL, Courtland, VOR RWY 13,
Amdt 1B, CANCELLED

Bentonville, AR, Bentonville Muni/Louise M
Thaden Field, VOR-A, Amdt 14,
CANCELLED

Defuniak Springs, FL, 54], RNAV (GPS) RWY
9, Amdt 1B

Defuniak Springs, FL, 54], RNAV (GPS) RWY
27, Amdt 2A

Orlando, FL, Kissimmee Gateway, VOR/
DME-A, Amdt 1, CANCELLED

Mc Rae, GA, Telfair-Wheeler, NDB RWY 21,
Amdt 10A, CANCELLED

Montezuma, GA, 53A, NDB RWY 18, Amdt
2A, CANCELLED

Marion, IL, KMWA, RNAV (GPS) RWY 2,
Amdt 1D

Marion, IL, KMWA, RNAV (GPS) RWY 20,
Amdt 1D

Minneapolis, MN, KMIC, RNAV (GPS) RWY
14, Orig

Minneapolis, MN, KMIC, RNAV (GPS) RWY
14L, Orig-A, CANCELLED

Minneapolis, MN, KMIC, RNAV (GPS) RWY
32, Orig

Minneapolis, MN, Crystal, Takeoff
Minimums and Obstacle DP, Amdt 4

Minneapolis, MN, KMIC, VOR OR GPS-A,
Amdt 9E, CANCELLED

Laconia, NH, Laconia Muni, NDB RWY 8,
Amdt 9B, CANCELLED

Rochester, NH, KDAW, NDB RWY 33, Amdt
4D

Memphis, TN, General Dewitt Spain, VOR
RWY 17, Orig-B, CANCELLED

Millington, TN, Charles W Baker, VOR RWY
18, Amdt 2A, CANCELLED
Rescinded: On November 02, 2020 (85 FR

69149), the FAA published an Amendment

in Docket No. 31337 Amdt No. 3927, to Part

97 of the Federal Aviation Regulations under

section 97.35. The following entry for

Petersburg, WV, effective October 16, 2020, is
hereby rescinded in its entirety:

Petersburg, WV, W99, COPTER RNAV (GPS)
X RWY 31, Orig-A

[FR Doc. 2020-25767 Filed 11-23—-20; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is granting an exemption to
certain member firms designated by the
National Stock Exchange International
Financial Service Centre Limited (NSE
IFSC) from the application of certain of
the Commission’s foreign futures and
option regulations based upon
substituted compliance with certain
comparable regulatory and self-
regulatory requirements of a foreign
regulatory authority consistent with
conditions specified by the
Commission, as set forth herein. This
Order is issued pursuant to Commission
regulation 30.10, which permits persons
to file a petition with the Commission
for exemption from the application of
certain of the regulations set forth in
part 30 and authorizes the Commission
to grant such an exemption if such
action would not be otherwise contrary
to the public interest or to the purposes
of the provision from which exemption
is sought. The Commission notes that
this Order does not pertain to any
transaction in swaps, as defined in
Section 1a(47) of the Commodity
Exchange Act (Act).

DATES: This Order is effective November
24, 2020.

FOR FURTHER INFORMATION CONTACT:
Andrew Chapin, Associate Chief
Counsel, (202) 418-5465, achapin@
cftc.gov, or C. Barry McCarty, Special
Counsel, (202) 418-6627, cmccarty@
cftc.gov, Division of Swap Dealer and
Intermediary Oversight, Commodity
Futures Trading Commission, 1155 21st
Street NW, Washington, DC 20581.

SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:
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Order Under CFTC Regulation 30.10
Exempting Firms Designated by NSE
IFSC Limited (NSE IFSC) From the
Application of Certain of the Foreign
Futures and Option Regulations the
Later of the Date of Publication of the
Order Herein in the Federal Register or
After Filing of Consents by Such Firms
and NSE IFSC, as Appropriate, to the
Terms and Conditions of the Order
Herein

Commission Regulations governing
the offer and sale of commodity futures
and option contracts traded on or
subject to the regulations of a foreign
board of trade to customers located in
the U.S. are contained in Part 30 of the
Commission’s regulations.? These
regulations include requirements for
intermediaries with respect to
registration, disclosure, capital
adequacy, protection of customer funds,
recordkeeping and reporting, and sales
practice and compliance procedures
that are generally comparable to those
applicable to transactions on U.S.
markets.

In formulating a regulatory program to
govern the offer and sale of foreign
futures and option products to
customers located in the U.S., the
Commission, among other things,
considered the desirability of
ameliorating the potential impact of
such a program. Based upon these
considerations, the Commission
determined to permit persons located
outside the U.S. and subject to a
comparable regulatory structure in the
jurisdiction in which they were located
to seek an exemption from certain of the
requirements under Part 30 of the
Commission’s regulations based upon
substituted compliance with the
regulatory requirements of the foreign
jurisdiction.2

Appendix A to Part 30, “Interpretative
Statement With Respect to the
Commission’s Exemptive Authority
Under § 30.10 of Its Rules” (Appendix
A), generally sets forth the elements the
Commission will evaluate in
determining whether a particular
regulatory program may be found to be
comparable for purposes of exemptive
relief pursuant to Regulation 30.10.3
These elements include: (1)
Registration, authorization or other form
of licensing, fitness review or
qualification of persons that solicit and
accept customer orders; (2) minimum
financial requirements for those persons
who accept customer funds; (3)

1 Commission regulations referred to herein are
found at 17 CFR Ch. L

2 “Foreign Futures and Foreign Options
Transactions,” 52 FR 28290 (Aug. 5, 1987).

352 FR 28990, 29001.

protection of customer funds from
misapplication; (4) recordkeeping and
reporting requirements; (5) sales
practice standards; and (6) procedures
to audit for compliance with, and to
take action against those persons who
violate, the requirements of the
program. In addition, Appendix A to
Part 30 further provides that any
exemption of a general nature based on
comparability requires appropriate
information sharing arrangements
between the Commission and the
appropriate governmental agency and/or
self-regulatory organization to ensure
Commission access on an ‘“‘as needed”
basis to information essential to
maintaining standards of customer and
market protection within the U.S.

Moreover, the Commission
specifically stated in adopting
Regulation 30.10 that no exemption of a
general nature would be granted unless
the persons to whom the exemption is
to be applied: (1) Submit to jurisdiction
in the U.S. by designating an agent for
service of process in the U.S. with
respect to transactions subject to Part 30
and filing a copy of the agency
agreement with the National Futures
Association (NFA); (2) agree to provide
access to their books and records in the
U.S. to the Commission and Department
of Justice representatives; and (3) notify
NFA of the commencement of business
in the U.S.# Appendix A also
specifically states that in considering an
exemption request, the Commission will
take into account the extent to which
United States persons or contracts
regulated by the Commission are
permitted to engage in futures-related
activities or be offered in the country
from which an exemption is sought.5

On November 26, 2018, NSE IFSC
petitioned the Commission on behalf of
its member firms, located and
conducting a financial investment
business in the Republic of India, for an
exemption from the application of the
Commission’s Part 30 Regulations to
those firms. NSE IFSC amended its
petition on various occasions with
additional information. In support of its
petition, NSE IFSC stated that granting
such an exemption with respect to such
firms that it has authorized to conduct
foreign futures and option transactions
on behalf of customers located in the
U.S. would not be contrary to the public
interest or to the purposes of the
provisions from which the exemption is
sought because such firms are subject to
a regulatory framework comparable to
that imposed by the Act and the
regulations thereunder.

452 FR 28980, 28981 and 29002.
517 CFR part 30, Appendix A.

Based upon a review of the petition
and supplementary materials filed by
NSE IFSC, the Commission has
concluded that NSE IFSC has
demonstrated to the Commission’s
satisfaction that the exemption for relief
pursuant to § 30.10(a) is not otherwise
contrary to the public interest or to the
purposes of the provisions from which
exemption is sought. Accordingly, the
Commission has determined that
compliance with applicable Indian law
and NSE IFSC rules may be substituted
for compliance with those sections of
the Act and regulations thereunder more
particularly set forth herein.

By this Order, the Commission hereby
exempts, subject to specified conditions,
those firms identified to the
Commission by NSE IFSC as eligible for
the relief granted herein from:

e Registration with the Commission
for firms and for firm representatives;

e The requirement in Commission
Regulation 30.6(a) and (d), 17 CFR
30.6(a) and (d), that firms provide
customers located in the U.S. with the
risk disclosure statements in
Commission Regulation 1.55(b), 17 CFR
1.55(b), and Commission Regulation
33.7,17 CFR 33.7, or as otherwise
approved under Commission Regulation
1.55(c), 17 CFR 1.55(c);

e The separate account requirement
contained in Commission Regulation
30.7,17 CFR 30.7;

¢ Those sections of Part 1 of the
Commission’s regulations that apply to
foreign futures and options sold in the
U.S. as set forth in Part 30; and

¢ Those sections of Part 1 of the
Commission’s regulations relating to
books and records which apply to
transactions subject to Part 30,

based upon substituted compliance by
such persons with the applicable
statutes and regulations in effect in
India.

This determination to permit
substituted compliance is based on,
among other things, the Commission’s
finding that the regulatory framework
governing persons in India who would
be exempted hereunder provides:

(1) A system of qualification or
authorization of firms who deal in
transactions subject to regulation under
Part 30 that includes, for example,
criteria and procedures for granting,
monitoring, suspending and revoking
licenses, and provisions for requiring
and obtaining access to information
about authorized firms and persons who
act on behalf of such firms;

(2) Financial requirements for firms
including, without limitation, a
requirement for a minimum level of
working capital and daily mark-to-
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market settlement and/or accounting
procedures;

(3) A system for the protection of
customer assets that is designed to
preclude the use of customer assets to
satisfy house obligations and requires
separate accounting for such assets;

(4) Recordkeeping and reporting
requirements pertaining to financial and
trade information;

(5) Sales practice standards for
authorized firms and persons acting on
their behalf that include, for example,
required disclosures to prospective
customers and prohibitions on improper
trading advice;

(6) Procedures to audit for compliance
with, and to redress violations of, the
customer protection and sales practice
requirements referred to above,
including, without limitation, an
affirmative surveillance program
designed to detect trading activities that
take advantage of customers, and the
existence of broad powers of
investigation relating to sales practice
abuses; and

(7) Mechanisms for sharing of
information between the Commission,
NSE IFSC and the Indian regulatory
authorities on an “‘as needed” basis
including, without limitation,
confirmation data, data necessary to
trace funds related to trading futures
products subject to regulation in India,
position data, and data on firms’
standing to do business and financial
condition.

Commission staff has concluded,
upon review of the petition of NSE IFSC
and accompanying exhibits, that NSE
IFSC’s regulation of futures and options
intermediaries is comparable to that of
the U.S. in the areas specified in
Appendix A of Part 30, as described
above.

This Order does not provide an
exemption from any provision of the
Act or regulations thereunder not
specified herein, such as the antifraud
provision in Regulation 30.9. Moreover,
the relief granted is limited to brokerage
activities undertaken on behalf of
customers located in the U.S. with
respect to transactions entered on or
subject to the rules of NSE IFSC for
products that customers located in the
U.S. may trade.® The relief does not
extend to regulations relating to trading,
directly or indirectly, on U.S.
exchanges, and does not pertain to any
transaction in swaps, as defined in
Section 1a(47) of the Act. For example,
a NSE IFSC member trading in U.S.
markets for its own account would be
subject to the Commission’s large trader

6 See, e.g., Sections 2(a)(1)(C) and (D) of the Act.

reporting requirements.” Similarly, if
such a firm were carrying positions on
a U.S. exchange on behalf of foreign
clients and submitted such transactions
for clearing on an omnibus basis
through a firm registered as a futures
commission merchant under the Act, it
would be subject to the reporting
requirements applicable to foreign
brokers.8 The relief herein is
inapplicable where the firm solicits or
accepts orders from customers located
in the U.S. for transactions on U.S.
markets. In that case, the firm must
comply with all applicable U.S. laws
and regulations, including the
requirement to register in the
appropriate capacity.

The eligibility of any firm to seek
relief under this exemptive Order is
subject to the following conditions:

(1) The NSE IFSC, as the self-
regulatory organization responsible for
monitoring the compliance of such
firms with the regulatory requirements
described in the Regulation 30.10
petition, must represent in writing to
the Commission that:

(a) Each firm for which relief is sought
is registered, licensed or authorized, as
appropriate, and is otherwise in good
standing under the standards in place in
India; such firm is engaged in business
with customers located in India as well
as in the U.S.; and such firm and its
principals and employees who engage
in activities subject to Part 30 would not
be statutorily disqualified from
registration under Section 8a(2) of the
Act, 7 U.S.C. 12a(2);

(b) It will monitor firms to which
relief is granted for compliance with the
regulatory requirements for which
substituted compliance is accepted and
will promptly notify the Commission or
NFA of any change in status of a firm
that would affect its continued
eligibility for the exemption granted
hereunder, including the termination of
its activities in the U.S.;

(c) All transactions with respect to
customers located in the U.S. will be
made subject to the regulations of NSE
IFSC;

(d) Customers located in the U.S. will
be provided no less stringent regulatory
protection than India customers under
all relevant provisions of Indian law;
and

(e) It will cooperate with the
Commission with respect to any
inquiries concerning any activity subject
to regulation under the Part 30
Regulations, including sharing the
information specified in Appendix A on
an ‘“‘as needed” basis and will use its

7 See, e.g., 17 CFR part 18.
8 See, e.g., 17 CFR parts 17 and 21.

best efforts to notify the Commission if
it becomes aware of any information
that in its judgment affects the financial
or operational viability of a member
firm doing business in the U.S. under
the exemption granted by this Order.

(2) Each firm seeking relief hereunder
must represent in writing that it:

(a) Is located outside the U.S., its
territories and possessions and, where
applicable, has subsidiaries or affiliates
domiciled in the U.S. with a related
business (e.g., banks and broker/dealer
affiliates) along with a brief description
of each subsidiary’s or affiliate’s identity
and principal business in the U.S.;

(b) Consents to jurisdiction in the U.S.
under the Act by filing a valid and
binding appointment of an agent in the
U.S. for service of process in accordance
with the requirements set forth in
Regulation 30.5;

(c) Agrees to provide access to its
books and records related to
transactions under Part 30 required to
be maintained under the applicable
statutes and regulations in effect in
India upon the request of any
representative of the Commission or
U.S. Department of Justice at the place
in the U.S. designated by such
representative, within 72 hours, or such
lesser period of time as specified by that
representative as may be reasonable
under the circumstances after notice of
the request;

(d) Has no principal or employee who
solicits or accepts orders from
customers located in the U.S. who
would be disqualified under Section
8a(2) of the Act, 7 U.S.C. 12a(2), from
doing business in the U.S.;

(e) Consents to participate in any NFA
arbitration program that offers a
procedure for resolving customer
disputes on the papers where such
disputes involve representations or
activities with respect to transactions
under Part 30, and consents to notify
customers located in the U.S. of the
availability of such a program; provided,
however, that the firm may require its
customers located in the U.S. to execute
a consent concerning the exhaustion of
certain mediation or conciliation
procedures made available by NSE IFSC
prior to bringing an NFA arbitration
proceeding; and

(f) Undertakes to comply with the
applicable provisions of Indian laws
and NSE IFSC rules that form the basis
upon which this exemption from certain
provisions of the Act and regulations
thereunder is granted.

As set forth in the Commission’s
September 11, 1997 Order delegating to
NFA certain responsibilities, the written
representations set forth in paragraph
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(2) shall be filed with NFA.® Each firm
seeking relief hereunder has an ongoing
obligation to notify NFA should there be
a material change to any of the
representations required in the firm’s
application for relief.

This Order will become effective as to
any designated NSE IFSC firm the later
of the date of publication of the Order
in the Federal Register or the filing of
the consents set forth in paragraphs
(2)(a)—(f). Upon filing of the notice
required under paragraph (1)(b) as to
any such firm, the relief granted by this
Order may be suspended immediately
as to that firm. That suspension will
remain in effect pending further notice
by the Commission, or the
Commission’s designee, to the firm and
NSE IFSC.

This Order is issued pursuant to
Regulation 30.10 based on the
representations made and supporting
material provided to the Commission
and the recommendation of the staff,
and is made effective as to any firm
granted relief hereunder based upon the
filings and representations of such firms
required hereunder. Any material
changes or omissions in the facts and
circumstances pursuant to which this
Order is granted might require the
Commission to reconsider its finding
that the exemption is not otherwise
contrary to the public interest or to the
purposes of the provision from which
exemption is sought. Further, if
experience demonstrates that the
continued effectiveness of this Order in
general, or with respect to a particular
firm, would be contrary to the public
interest, or that the systems in place for
the exchange of information or other
circumstances do not warrant
continuation of the exemptive relief
granted herein, the Commission may,
after appropriate notice and opportunity
to respond, condition, modify, suspend,
terminate, withhold as to a specific firm,
or otherwise restrict the exemptive relief
granted in this Order, as appropriate
and as permitted by law, on its own
motion. The process by which the
Commission may terminate relief is set
forth in § 30.10(c).1°

The Commission will continue to
monitor the implementation of its
program to exempt firms located in
jurisdictions generally deemed to have a

962 FR 47792, 47793 (Sept. 11, 1997). Among
other duties, the Commission authorized NFA to
receive requests for confirmation of Regulation
30.10 relief on behalf of particular firms, to verify
such firms’ fitness and compliance with the
conditions of the appropriate Regulation 30.10
Order and to grant exemptive relief from
registration to qualifying firms.

1017 CFR 30.10(c). See 85 FR 15359 (Mar. 18,
2020).

comparable regulatory program from the
application of certain of the foreign
futures and option regulations and will
make necessary adjustments if
appropriate.

Issued in Washington, DC, on November 2,
2020, by the Commission.
Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Foreign Futures and
Options Transactions—Commission
Voting Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.
[FR Doc. 2020-24659 Filed 11-23-20; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is granting an exemption to
certain member firms designated by
NZX Limited (NZX) from the
application of certain of the
Commission’s foreign futures and
option regulations based upon
substituted compliance with certain
comparable regulatory and self-
regulatory requirements of a foreign
regulatory authority consistent with
conditions specified by the
Commission, as set forth herein. This
Order is issued pursuant to Commission
regulation 30.10, which permits persons
to file a petition with the Commission
for exemption from the application of
certain of the regulations set forth in
part 30 and authorizes the Commission
to grant such an exemption if such
action would not be otherwise contrary
to the public interest or to the purposes
of the provision from which exemption
is sought. The Commission notes that
this Order does not pertain to any
transaction in swaps, as defined in
Section 1a(47) of the Commodity
Exchange Act (Act).

DATES: This Order is effective November
24, 2020.

FOR FURTHER INFORMATION CONTACT:
Andrew Chapin, Associate Chief

Counsel, (202) 418-5465, achapin@
cftc.gov, Division of Swap Dealer and
Intermediary Oversight, Commodity
Futures Trading Commission, 1155 21st
Street NW, Washington, DC 20581.

SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:

Order Under CFTC Regulation 30.10
Exempting Firms Designated by NZX
Limited (NZX) From the Application of
Certain of the Foreign Futures and
Option Regulations the Later of the
Date of Publication of the Order Herein
in the Federal Register or After Filing
of Consents by Such Firms and NZX, as
Appropriate, to the Terms and
Conditions of the Order Herein

Commission Regulations governing
the offer and sale of commodity futures
and option contracts traded on or
subject to the regulations of a foreign
board of trade to customers located in
the U.S. are contained in Part 30 of the
Commission’s regulations.? These
regulations include requirements for
intermediaries with respect to
registration, disclosure, capital
adequacy, protection of customer funds,
recordkeeping and reporting, and sales
practice and compliance procedures
that are generally comparable to those
applicable to transactions on U.S.
markets.

In formulating a regulatory program to
govern the offer and sale of foreign
futures and option products to
customers located in the U.S., the
Commission, among other things,
considered the desirability of
ameliorating the potential impact of
such a program. Based upon these
considerations, the Commission
determined to permit persons located
outside the U.S. and subject to a
comparable regulatory structure in the
jurisdiction in which they were located
to seek an exemption from certain of the
requirements under Part 30 of the
Commission’s regulations based upon
substituted compliance with the
regulatory requirements of the foreign
jurisdiction.2

Appendix A to Part 30, “Interpretative
Statement With Respect to the
Commission’s Exemptive Authority
Under § 30.10 of Its Rules” (Appendix
A), generally sets forth the elements the
Commission will evaluate in
determining whether a particular
regulatory program may be found to be
comparable for purposes of exemptive

1 Commission regulations referred to herein are
found at 17 CFR Ch. L

2“Foreign Futures and Foreign Options
Transactions,” 52 FR 28290 (Aug. 5, 1987).
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relief pursuant to Regulation 30.10.3
These elements include: (1)
Registration, authorization or other form
of licensing, fitness review or
qualification of persons that solicit and
accept customer orders; (2) minimum
financial requirements for those persons
who accept customer funds; (3)
protection of customer funds from
misapplication; (4) recordkeeping and
reporting requirements; (5) sales
practice standards; and (6) procedures
to audit for compliance with, and to
take action against those persons who
violate, the requirements of the
program. In addition, Appendix A to
Part 30 further provides that any
exemption of a general nature based on
comparability requires appropriate
information sharing arrangements
between the Commission and the
appropriate governmental agency and/or
self-regulatory organization to ensure
Commission access on an ‘‘as needed”
basis to information essential to
maintaining standards of customer and
market protection within the U.S.
Moreover, the Commission
specifically stated in adopting
Regulation 30.10 that no exemption of a
general nature would be granted unless
the persons to whom the exemption is
to be applied: (1) Submit to jurisdiction
in the U.S. by designating an agent for
service of process in the U.S. with
respect to transactions subject to Part 30
and filing a copy of the agency
agreement with the National Futures
Association (NFA); (2) agree to provide
access to their books and records in the
U.S. to the Commission and Department
of Justice representatives; and (3) notify
NFA of the commencement of business
in the U.S.# Appendix A also
specifically states that in considering an
exemption request, the Commission will
take into account the extent to which
United States persons or contracts
regulated by the Commission are
permitted to engage in futures-related
activities or be offered in the country
from which an exemption is sought.®
On May 25, 2017, NZX petitioned the
Commission on behalf of its member
firms, located and conducting a
financial investment business in New
Zealand, for an exemption from the
application of the Commission’s Part 30
Regulations to those firms. NZX
supplemented its petition on various
occasions with additional information.
In support of its petition, NZX stated
that granting such an exemption with
respect to such firms that it has
authorized to conduct foreign futures

352 FR 28990, 29001.
452 FR 28980, 28981 and 29002.
517 CFR part 30, Appendix A.

and option transactions on behalf of
customers located in the U.S. would not
be contrary to the public interest or to
the purposes of the provisions from
which the exemption is sought because
such firms are subject to a regulatory
framework comparable to that imposed
by the Act and the regulations
thereunder.

Based upon a review of the petition
and supplementary materials filed by
NZX, the Commission has concluded
that NZX has demonstrated to the
Commission’s satisfaction that the
exemption for relief pursuant to
§30.10(a) is not otherwise contrary to
the public interest or to the purposes of
the provisions from which exemption is
sought. Accordingly, the Commission
has determined that compliance with
applicable New Zealand law and NZX
rules may be substituted for compliance
with those sections of the Act and
regulations thereunder more
particularly set forth herein.

By this Order, the Commission hereby
exempts, subject to specified conditions,
those firms identified to the
Commission by NZX as eligible for the
relief granted herein from:

o Registration with the Commission
for firms and for firm representatives;

o The requirement in Commission
Regulation 30.6(a) and (d), 17 CFR
30.6(a) and (d), that firms provide
customers located in the U.S. with the
risk disclosure statements in
Commission Regulation 1.55(b), 17 CFR
1.55(b), and Commission Regulation
33.7,17 CFR 33.7, or as otherwise
approved under Commission Regulation
1.55(c), 17 CFR 1.55(c);

o The separate account requirement
contained in Commission Regulation
30.7,17 CFR 30.7;

¢ Those sections of Part 1 of the
Commission’s regulations that apply to
foreign futures and options sold in the
U.S. as set forth in Part 30; and

¢ Those sections of Part 1 of the
Commission’s regulations relating to
books and records which apply to
transactions subject to Part 30,

based upon substituted compliance by
such persons with the applicable
statutes and regulations in effect in New
Zealand.

This determination to permit
substituted compliance is based on,
among other things, the Commission’s
finding that the regulatory framework
governing persons in New Zealand who
would be exempted hereunder provides:

(1) A system of qualification or
authorization of firms who deal in
transactions subject to regulation under
Part 30 that includes, for example,
criteria and procedures for granting,

monitoring, suspending and revoking
licenses, and provisions for requiring
and obtaining access to information
about authorized firms and persons who
act on behalf of such firms;

(2) Financial requirements for firms
including, without limitation, a
requirement for a minimum level of
working capital and daily mark-to-
market settlement and/or accounting
procedures;

(3) A system for the protection of
customer assets that is designed to
preclude the use of customer assets to
satisfy house obligations and requires
separate accounting for such assets;

(4) Recordkeeping and reporting
requirements pertaining to financial and
trade information;

(5) Sales practice standards for
authorized firms and persons acting on
their behalf that include, for example,
required disclosures to prospective
customers and prohibitions on improper
trading advice;

(6) Procedures to audit for compliance
with, and to redress violations of, the
customer protection and sales practice
requirements referred to above,
including, without limitation, an
affirmative surveillance program
designed to detect trading activities that
take advantage of customers, and the
existence of broad powers of
investigation relating to sales practice
abuses; and

(7) Mechanisms for sharing of
information between the Commission,
NZX and the New Zealand regulatory
authorities on an “‘as needed” basis
including, without limitation,
confirmation data, data necessary to
trace funds related to trading futures
products subject to regulation in New
Zealand, position data, and data on
firms’ standing to do business and
financial condition.

Commission staff has concluded,
upon review of the petition of NZX and
accompanying exhibits, that NZX’s
regulation of futures and options
intermediaries is comparable to that of
the U.S. in the areas specified in
Appendix A of Part 30, as described
above.

This Order does not provide an
exemption from any provision of the
Act or regulations thereunder not
specified herein, such as the antifraud
provision in Regulation 30.9. Moreover,
the relief granted is limited to brokerage
activities undertaken on behalf of
customers located in the U.S. with
respect to transactions entered on or
subject to the rules of NZX for products
that customers located in the U.S. may
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trade.® The relief does not extend to
regulations relating to trading, directly
or indirectly, on U.S. exchanges, and
does not pertain to any transaction in
swaps, as defined in Section 1a(47) of
the Act. For example, a NZX member
trading in U.S. markets for its own
account would be subject to the
Commission’s large trader reporting
requirements.” Similarly, if such a firm
were carrying positions on a U.S.
exchange on behalf of foreign clients
and submitted such transactions for
clearing on an omnibus basis through a
firm registered as a futures commission
merchant under the Act, it would be
subject to the reporting requirements
applicable to foreign brokers.8 The relief
herein is inapplicable where the firm
solicits or accepts orders from
customers located in the U.S. for
transactions on U.S. markets. In that
case, the firm must comply with all
applicable U.S. laws and regulations,
including the requirement to register in
the appropriate capacity.

The eligibility of any firm to seek
relief under this exemptive Order is
subject to the following conditions:

(1) The NZX, as the self-regulatory
organization responsible for monitoring
the compliance of such firms with the
regulatory requirements described in the
Regulation 30.10 petition, must
represent in writing to the Commission
that:

(a) Each firm for which relief is sought
is registered, licensed or authorized, as
appropriate, and is otherwise in good
standing under the standards in place in
New Zealand; such firm is engaged in
business with customers located in New
Zealand as well as in the U.S.; and such
firm and its principals and employees
who engage in activities subject to Part
30 would not be statutorily disqualified
from registration under Section 8a(2) of
the Act, 7 U.S.C. 12a(2);

(b) It will monitor firms to which
relief is granted for compliance with the
regulatory requirements for which
substituted compliance is accepted and
will promptly notify the Commission or
NFA of any change in status of a firm
that would affect its continued
eligibility for the exemption granted
hereunder, including the termination of
its activities in the U.S;

(c) All transactions with respect to
customers located in the U.S. will be
made subject to the regulations of NZX;

(d) Customers located in the U.S. will
be provided no less stringent regulatory
protection than New Zealand customers

6 See, e.g., Sections 2(a)(1)(C) and (D) of the Act.
7 See, e.g.,17 CFR part 18.
8 See, e.g.,17 CFR parts 17 and 21.

under all relevant provisions of New
Zealand law; and

(e) It will cooperate with the
Commission with respect to any
inquiries concerning any activity subject
to regulation under the Part 30
Regulations, including sharing the
information specified in Appendix A on
an ‘“‘as needed” basis and will use its
best efforts to notify the Commission if
it becomes aware of any information
that in its judgment affects the financial
or operational viability of a member
firm doing business in the U.S. under
the exemption granted by this Order.

(2) Each firm seeking relief hereunder
must represent in writing that it:

(a) Is located outside the U.S., its
territories and possessions and, where
applicable, has subsidiaries or affiliates
domiciled in the U.S. with a related
business (e.g., banks and broker/dealer
affiliates) along with a brief description
of each subsidiary’s or affiliate’s identity
and principal business in the U.S.;

(b) Consents to jurisdiction in the U.S.
under the Act by filing a valid and
binding appointment of an agent in the
U.S. for service of process in accordance
with the requirements set forth in
Regulation 30.5;

(c) Agrees to provide access to its
books and records related to
transactions under Part 30 required to
be maintained under the applicable
statutes and regulations in effect in New
Zealand upon the request of any
representative of the Commission or
U.S. Department of Justice at the place
in the U.S. designated by such
representative, within 72 hours, or such
lesser period of time as specified by that
representative as may be reasonable
under the circumstances after notice of
the request;

(d) Has no principal or employee who
solicits or accepts orders from
customers located in the U.S. who
would be disqualified under Section
8a(2) of the Act, 7 U.S.C. 12a(2), from
doing business in the U.S.;

(e) Consents to participate in any NFA
arbitration program that offers a
procedure for resolving customer
disputes on the papers where such
disputes involve representations or
activities with respect to transactions
under Part 30, and consents to notify
customers located in the U.S. of the
availability of such a program; provided,
however, that the firm may require its
customers located in the U.S. to execute
a consent concerning the exhaustion of
certain mediation or conciliation
procedures made available by NZX prior
to bringing an NFA arbitration
proceeding; and

(f) Undertakes to comply with the
applicable provisions of New Zealand

laws and NZX rules that form the basis
upon which this exemption from certain
provisions of the Act and regulations
thereunder is granted.

As set forth in the Commission’s
September 11, 1997 Order delegating to
NFA certain responsibilities, the written
representations set forth in paragraph
(2) shall be filed with NFA.® Each firm
seeking relief hereunder has an ongoing
obligation to notify NFA should there be
a material change to any of the
representations required in the firm’s
application for relief.

This Order will become effective as to
any designated NZX firm the later of the
date of publication of the Order in the
Federal Register or the filing of the
consents set forth in paragraphs (2)(a)-
(f). Upon filing of the notice required
under paragraph (1)(b) as to any such
firm, the relief granted by this Order
may be suspended immediately as to
that firm. That suspension will remain
in effect pending further notice by the
Commission, or the Commission’s
designee, to the firm and NZX.

This Order is issued pursuant to
Regulation 30.10 based on the
representations made and supporting
material provided to the Commission
and the recommendation of the staff,
and is made effective as to any firm
granted relief hereunder based upon the
filings and representations of such firms
required hereunder. Any material
changes or omissions in the facts and
circumstances pursuant to which this
Order is granted might require the
Commission to reconsider its finding
that the exemption is not otherwise
contrary to the public interest or to the
purposes of the provision from which
exemption is sought. Further, if
experience demonstrates that the
continued effectiveness of this Order in
general, or with respect to a particular
firm, would be contrary to the public
interest, or that the systems in place for
the exchange of information or other
circumstances do not warrant
continuation of the exemptive relief
granted herein, the Commission may,
after appropriate notice and opportunity
to respond, condition, modify, suspend,
terminate, withhold as to a specific firm,
or otherwise restrict the exemptive relief
granted in this Order, as appropriate
and as permitted by law, on its own
motion. The process by which the

962 FR 47792, 47793 (Sept. 11, 1997). Among
other duties, the Commission authorized NFA to
receive requests for confirmation of Regulation
30.10 relief on behalf of particular firms, to verify
such firms’ fitness and compliance with the
conditions of the appropriate Regulation 30.10
Order and to grant exemptive relief from
registration to qualifying firms.
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Commission may terminate relief is set
forth in § 30.10(c).1°

The Commission will continue to
monitor the implementation of its
program to exempt firms located in
jurisdictions generally deemed to have a
comparable regulatory program from the
application of certain of the foreign
futures and option regulations and will
make necessary adjustments if
appropriate.

Issued in Washington, DC, on November 2,
2020, by the Commission.
Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Foreign Futures and
Options Transactions—Commission
Voting Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.
[FR Doc. 2020-24660 Filed 11-23—-20; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (Commission) is
granting an exemption to UBS AG
(UBS), a firm designated by the Swiss
Financial Market Supervisory Authority
(FINMA), from the application of certain
of the Commission’s foreign futures and
option regulations based upon
substituted compliance with certain
comparable regulatory and self-
regulatory requirements of a foreign
regulatory authority consistent with
conditions specified by the
Commission, as set forth herein. This
Order is issued pursuant to Commission
§ 30.10(a), which permits persons to file
a petition with the Commission for
exemption from the application of
certain of the regulations set forth in
part 30 and authorizes the Commission
to grant such an exemption if such
action would not be otherwise contrary
to the public interest or to the purposes
of the provision from which exemption
is sought. The Commission notes that

1017 CFR 30.10(c). See 85 FR 15359 (Mar. 18,
2020).

this Order does not pertain to any
transaction in swaps, as defined in
Section 1a(47) of the Commodity
Exchange Act (Act).

DATES: This Order is effective November
24, 2020.

FOR FURTHER INFORMATION CONTACT:
Andrew V. Chapin, Associate Chief
Counsel, (202) 418-5465, achapin@
cftc.gov, Division of Swap Dealer and
Intermediary Oversight, Commodity
Futures Trading Commission, 1155 21st
Street NW, Washington, DC 20581.
SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:

Order Under Commission Regulation
30.10 Exempting UBS AG, a Firm
Designated by the Swiss Financial
Market Authority, From the
Application of Certain of the Foreign
Futures and Option Regulations the
Later of the Date of Publication of the
Order Herein in the Federal Register or
After Filing of Consents by UBS, as
Appropriate, to the Terms and
Conditions of the Order Herein

Commission Regulations governing
the offer and sale of commodity futures
and option contracts traded on or
subject to the regulations of a foreign
board of trade to customers located in
the U.S. are contained in Part 30 of the
Commission’s regulations.® These
regulations include requirements for
intermediaries with respect to
registration, disclosure, capital
adequacy, protection of customer funds,
recordkeeping and reporting, and sales
practice and compliance procedures
that are generally comparable to those
applicable to transactions on U.S.
markets. In formulating a regulatory
program to govern the offer and sale of
foreign futures and option products to
customers located in the U.S., the
Commission, among other things,
considered the desirability of
ameliorating the potential impact of
such a program. Based upon these
considerations, the Commission
determined to permit persons located
outside the U.S. and subject to a
comparable regulatory structure in the
jurisdiction in which they were located
to seek an exemption from certain of the
requirements under Part 30 of the
Commission’s regulations based upon
substituted compliance with the
regulatory requirements of the foreign
jurisdiction.2

Pursuant to § 30.10(a), persons located
outside the U.S. and subject to a

1 Commission regulations referred to herein are
found at 17 CFR Ch. L.

2“Foreign Futures and Foreign Options
Transactions,” 52 FR 28290 (Aug. 5, 1987).

comparable regulatory structure in the
jurisdiction in which they are located
may seek an exemption from certain of
the requirements under Part 30 of the
Commission’s regulations based upon
compliance with the regulatory
requirements of the person’s home
jurisdiction.? Although a petition for
exemption pursuant to § 30.10(a)
typically is filed on behalf of persons
located and doing business outside the
U.S. that seek access to U.S. customers
by a governmental agency responsible
for implementing and enforcing the
foreign regulatory program, or a self-
regulatory organization (SRO) of which
such persons are members, there is
nothing to prevent an individual or firm
from submitting a petition on its own
behalf. A petitioner who seeks an
exemption pursuant to § 30.10(a) must
set forth with particularity the
comparable regulations applicable in
the jurisdiction in which that person is
located. Appendix A to Part 30,
“Interpretative Statement With Respect
to the Commission’s Exemptive
Authority Under § 30.10 of Its Rules”
(Appendix A), generally sets forth the
elements the Commission will evaluate
in determining whether a particular
regulatory program may be found to be
comparable for purposes of exemptive
relief pursuant to § 30.10.4 These
elements include: (1) Registration,
authorization or other form of licensing,
fitness review or qualification of
persons that solicit and accept customer
orders; (2) minimum financial
requirements for those persons who
accept customer funds; (3) protection of
customer funds from misapplication; (4)
recordkeeping and reporting
requirements; (5) sales practice
standards; and (6) procedures to audit
for compliance with, and to take action
against those persons who violate, the
requirements of the program. In
addition, Appendix A to Part 30 further
provides that any exemption of a
general nature based on comparability
requires appropriate information
sharing arrangements between the
Commission and the appropriate
governmental agency and/or self-
regulatory organization to ensure
Commission access on an “‘as needed”
basis to information essential to
maintaining standards of customer and
market protection within the U.S.

The Commission specifically stated in
adopting § 30.10 that no exemption of a
general nature would be granted unless
the persons to whom the exemption is
to be applied: (1) Submit to jurisdiction
in the U.S. by designating an agent for

317 CFR 30.10(a).
452 FR 28990, 29001.
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service of process in the U.S. with
respect to transactions subject to Part 30
and filing a copy of the agency
agreement with the National Futures
Association (NFA); (2) agree to provide
access to their books and records in the
U.S. to the Commission and Department
of Justice representatives; and (3) notify
NFA of the commencement of business
in the U.S.5 Appendix A specifically
states that in considering an exemption
request, the Commission will take into
account the extent to which United
States persons or contracts regulated by
the Commission are permitted to engage
in futures-related activities or be offered
in the country from which an exemption
is sought.®

On May 24, 2019, UBS, a financial
investment business organized and
located in Switzerland, petitioned the
Commission for an exemption from the
application of the Commission’s Part 30
Regulations. In support of its petition,
UBS stated that granting such an
exemption to conduct foreign futures
and option transactions on behalf of
customers located in the U.S. without
having to register as a futures
commission merchant would not be
contrary to the public interest or to the
purposes of the provisions from which
the exemption is sought because UBS is
subject to a regulatory framework
comparable to that imposed by the Act
and the regulations thereunder. Based
upon a review of the UBS petition, the
Commission has concluded that UBS
has demonstrated to the Commission’s
satisfaction that the exemption for relief
pursuant to § 30.10(a) is not otherwise
contrary to the public interest or to the
purposes of the provisions from which
exemption is sought. Accordingly, the
Commission has determined that
compliance with applicable Swiss law
may be substituted for compliance with
those sections of the Act and regulations
thereunder more particularly set forth
herein.

By this Order, the Commission hereby
exempts UBS, subject to specified
conditions, from the following
regulatory requirements:

¢ Registration with the Commission
for firm and for firm representatives;

e The requirement in Commission
§30.6(a) and (d), 17 CFR 30.6(a) and (d),
that the firm provide customers located
in the U.S. with the risk disclosure
statements in Commission Regulation
1.55(b), 17 CFR 1.55(b), and
Commission Regulation 33.7, 17 CFR
33.7, or as otherwise approved under
Commission Regulation 1.55(c), 17 CFR
1.55(c);

552 FR 28980, 28981 and 29002.
617 CFR part 30, Appendix A.

¢ The separate account requirement
contained in Commission § 30.7, 17 CFR
30.7;

¢ Those sections of Part 1 of the
Commission’s regulations that apply to
foreign futures and options sold in the
U.S. as set forth in Part 30; and

¢ Those sections of Part 1 of the
Commission’s regulations relating to
books and records which apply to
transactions subject to Part 30,

based upon substituted compliance by
such persons with the applicable
statutes and regulations in effect in
Switzerland.

This determination to permit
substituted compliance is based on,
among other things, the Commission’s
finding that the regulatory framework
governing UBS hereunder provides:

(1) A system of qualification or
authorization of firms who deal in
transactions subject to regulation under
Part 30 that includes, for example,
criteria and procedures for granting,
monitoring, suspending and revoking
licenses, and provisions for requiring
and obtaining access to information
about authorized firms and persons who
act on behalf of such firms;

(2) Financial requirements for firms
including, without limitation, a
requirement for a minimum level of
working capital and daily mark-to-
market settlement and/or accounting
procedures;

(3) A system for the protection of
customer assets that is designed to
preclude the use of customer assets to
satisfy house obligations and requires
separate accounting for such assets;

(4) Recordkeeping and reporting
requirements pertaining to financial and
trade information;

(5) Sales practice standards for
authorized firms and persons acting on
their behalf that include, for example,
required disclosures to prospective
customers and prohibitions on improper
trading advice;

(6) Procedures to audit for compliance
with, and to redress violations of, the
customer protection and sales practice
requirements referred to above,
including, without limitation, an
affirmative surveillance program
designed to detect trading activities that
take advantage of customers, and the
existence of broad powers of
investigation relating to sales practice
abuses; and

(7) Mechanisms for sharing of
information between the Commission,
UBS, and the Swiss regulatory authority
on an ‘“‘as needed” basis including,
without limitation, confirmation data,
data necessary to trace funds related to
trading futures products subject to

regulation in Switzerland, position data,
and data on firms’ standing to do
business and financial condition.

In particular, Commission staff has
concluded, upon review of the petition
of UBS and accompanying exhibits, that
FINMA'’s regulation of financial futures
and options intermediaries is
comparable to that of the U.S. in the
areas specified in Appendix A of Part
30, as described above.

This Order does not provide an
exemption from any provision of the
Act or regulations thereunder not
specified herein, such as the antifraud
provision in § 30.9. Moreover, the relief
granted is limited to brokerage activities
undertaken on behalf of customers
located in the U.S. with respect to
otherwise permitted transactions on or
subject to the rules of any other non-
U.S. market where UBS is authorized by
Swiss law to conduct brokerage
activities. The relief does not extend to
regulations relating to trading, directly
or indirectly, on U.S. exchanges, and
does not pertain to any transaction in
swaps, as defined in Section 1a(47) of
the Act. For example, UBS trading for
its own account in U.S. markets would
be subject to the Commission’s large
trader reporting requirements.”
Similarly, if UBS were carrying
positions on a U.S. exchange on behalf
of foreign clients and submitted such
transactions for clearing on an omnibus
basis through a firm registered as a
futures commission merchant under the
Act, it would be subject to the reporting
requirements applicable to foreign
brokers.8 The relief herein is
inapplicable where UBS solicits or
accepts orders from customers located
in the U.S. for transactions on U.S.
markets. In that case, UBS must comply
with all applicable U.S. laws and
regulations, including the requirement
to register in the appropriate capacity.

The eligibility of UBS to seek relief
under this exemptive Order is subject to
certain conditions. Specifically, UBS
must represent in writing to the
Commission that it:

(1) Is licensed as a financial
investment business and is otherwise in
good standing under the standards in
place in Switzerland; and it will notify
the Commission and NFA promptly of
any change in its status as a financial
investment business that would affect
its continued eligibility for the
exemption granted hereunder, including
the termination of its activities in the
U.S., and of any information that affects
its financial or operational viability

7 See, e.g., 17 CFR part 18.
8 See, e.g., 17 CFR parts 17 and 21.
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under the exemption granted by this
Order;

(2) Consents to jurisdiction in the U.S.
under the Act by filing a valid and
binding appointment of an agent in the
U.S. for service of process in accordance
with the requirements set forth in
Commission § 30.5;

(3) Is located outside the U.S., its
territories and possessions and, where
applicable, has subsidiaries or affiliates
domiciled in the U.S. with a related
business (e.g., banks and broker/dealer
affiliates) along with a brief description
of each subsidiary’s or affiliate’s identity
and principal business in the U.S.;

(4) Has no principal or employee who
solicits or accepts orders from
customers located in the U.S. who
would be disqualified under Section
8a(2) of the Act, 7 U.S.C. 12a(2), from
doing business in the U.S.;

(5) Undertakes to comply with the
applicable provisions of Swiss laws and
FINMA rules that form the basis upon
which this exemption from certain
provisions of the Act and regulations
thereunder is granted, and will notify
the Commission promptly of all material
changes to the relevant laws in
Switzerland, any rules promulgated
thereunder and FINMA rules;

(6) Will provide customers located in
the U.S. no less stringent regulatory
protection than Switzerland customers
under all relevant provisions of Swiss
law;

(7) Will cooperate with the
Commission with respect to any
inquiries concerning any activity subject
to regulation under the Part 30
Regulations, and agrees to provide
access to its books and records related
to transactions under Part 30 required to
be maintained under the applicable
statutes and regulations in effect in
Switzerland upon the request of any
representative of the Commission or
U.S. Department of Justice at the place
in the U.S. designated by such
representative, within 72 hours, or such
lesser period of time as specified by that
representative as may be reasonable
under the circumstances after notice of
the request; and

(8) Consents to participate in any NFA
arbitration program that offers a
procedure for resolving customer
disputes on the papers where such
disputes involve representations or
activities with respect to transactions
under Part 30, and consents to notify
customers located in the U.S. of the
availability of such a program; provided,
however, that the firm may require its
customers located in the U.S. to execute
a consent concerning the exhaustion of
certain mediation or conciliation
procedures made available by FINMA

prior to bringing an NFA arbitration
proceeding.

As set forth in the Commission’s
September 11, 1997 Order delegating to
NFA certain responsibilities, the written
representations set forth in paragraphs
(1)—(8) above shall be filed with NFA.®

This Order will become effective as to
UBS the later of the date of publication
of the Order in the Federal Register or
the filing of the consents set forth above.
Should the Commission receive written
notice from FINMA or UBS that any
change in status of UBS affects its
continued eligibility for the exemption
granted hereunder, including the
termination of its activities in the U.S.,
the relief granted by this Order may be
suspended immediately as to UBS. That
suspension will remain in effect
pending further notice by the
Commission, or the Commission’s
designee, to UBS and FINMA.

This Order is issued pursuant to
Regulation 30.10 based on the
representations made and supporting
material provided to the Commission
and the recommendation of the staff,
and is made effective as to UBS granted
relief hereunder based upon the filing
and representations of UBS required
hereunder. Any material changes or
omissions in the facts and
circumstances pursuant to which this
Order is granted might require the
Commission to reconsider its finding
that the exemption is not otherwise
contrary to the public interest or to the
purposes of the provision from which
exemption is sought. Further, if
experience demonstrates that the
continued effectiveness of this Order in
general would be contrary to public
policy or the public interest, or that the
systems in place for the exchange of
information or other circumstances do
not warrant continuation of the
exemptive relief granted herein, the
Commission may, after appropriate
notice and opportunity to respond,
condition, modify, suspend, terminate,
withhold as to UBS, or otherwise
restrict the exemptive relief granted in
this Order, as appropriate and as
permitted by law, on its own motion.
The process by which the Commission
may terminate relief is set forth in
§30.10(c).10

The Commission will continue to
monitor the implementation of its

962 FR 47792, 47793 (Sept. 11, 1997). Among
other duties, the Commission authorized NFA to
receive requests for confirmation of Regulation
30.10 relief on behalf of particular firms, to verify
such firms’ fitness and compliance with the
conditions of the appropriate Regulation 30.10
Order and to grant exemptive relief from
registration to qualifying firms.

1017 CFR 30.10(c). See 85 FR 15359 (Mar. 18,
2020).

program to exempt firms located in
jurisdictions generally deemed to have a
comparable regulatory program from the
application of certain of the foreign
futures and option regulations and will
make necessary adjustments if
appropriate.

Issued in Washington, DC, on November 2,
2020, by the Commission.
Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Foreign Futures and
Options Transactions—Commission
Voting Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.
[FR Doc. 2020-24661 Filed 11-23—-20; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is granting an exemption to
certain member firms designated by the
BSE Limited (BSE) from the application
of certain of the Commission’s foreign
futures and option regulations based
upon substituted compliance with
certain comparable regulatory and self-
regulatory requirements of a foreign
regulatory authority consistent with
conditions specified by the
Commission, as set forth herein. This
Order is issued pursuant to Commission
regulation 30.10, which permits persons
to file a petition with the Commission
for exemption from the application of
certain of the regulations set forth in
part 30 and authorizes the Commission
to grant such an exemption if such
action would not be otherwise contrary
to the public interest or to the purposes
of the provision from which exemption
is sought. The Commission notes that
this Order does not pertain to any
transaction in swaps, as defined in
Section 1a(47) of the Commodity
Exchange Act (Act).

DATES: This Order is effective November
24, 2020.
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FOR FURTHER INFORMATION CONTACT:
Andrew Chapin, Associate Chief
Counsel, (202) 418-5465, achapin@
cftc.gov, or C. Barry McCarty, Special
Counsel, (202) 418-6627, cmccarty@
cftc.gov, Division of Swap Dealer and
Intermediary Oversight, Commodity
Futures Trading Commission, 1155 21st
Street NW, Washington, DC 20581.
SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:

Order Under CFTC Regulation 30.10
Exempting Firms Designated by BSE
Limited (BSE) From the Application of
Certain of the Foreign Futures and
Option Regulations the Later of the
Date of Publication of the Order Herein
in the Federal Register or After Filing
of Consents by Such Firms and BSE, as
Appropriate, to the Terms and
Conditions of the Order Herein

Commission Regulations governing
the offer and sale of commodity futures
and option contracts traded on or
subject to the regulations of a foreign
board of trade to customers located in
the U.S. are contained in Part 30 of the
Commission’s regulations.? These
regulations include requirements for
intermediaries with respect to
registration, disclosure, capital
adequacy, protection of customer funds,
recordkeeping and reporting, and sales
practice and compliance procedures
that are generally comparable to those
applicable to transactions on U.S.
markets.

In formulating a regulatory program to
govern the offer and sale of foreign
futures and option products to
customers located in the U.S., the
Commission, among other things,
considered the desirability of
ameliorating the potential impact of
such a program. Based upon these
considerations, the Commission
determined to permit persons located
outside the U.S. and subject to a
comparable regulatory structure in the
jurisdiction in which they were located
to seek an exemption from certain of the
requirements under Part 30 of the
Commission’s regulations based upon
substituted compliance with the
regulatory requirements of the foreign
jurisdiction.2

Appendix A to Part 30, “Interpretative
Statement With Respect to the
Commission’s Exemptive Authority
Under § 30.10 of Its Rules” (Appendix
A), generally sets forth the elements the
Commission will evaluate in

1 Commission regulations referred to herein are
found at 17 CFR Ch. L

2“Foreign Futures and Foreign Options
Transactions,” 52 FR 28290 (Aug. 5, 1987).

determining whether a particular
regulatory program may be found to be
comparable for purposes of exemptive
relief pursuant to Regulation 30.10.3
These elements include: (1)
Registration, authorization or other form
of licensing, fitness review or
qualification of persons that solicit and
accept customer orders; (2) minimum
financial requirements for those persons
who accept customer funds; (3)
protection of customer funds from
misapplication; (4) recordkeeping and
reporting requirements; (5) sales
practice standards; and (6) procedures
to audit for compliance with, and to
take action against those persons who
violate, the requirements of the
program. In addition, Appendix A to
Part 30 further provides that any
exemption of a general nature based on
comparability requires appropriate
information sharing arrangements
between the Commission and the
appropriate governmental agency and/or
self-regulatory organization to ensure
Commission access on an ‘“‘as needed”
basis to information essential to
maintaining standards of customer and
market protection within the U.S.
Moreover, the Commission
specifically stated in adopting
Regulation 30.10 that no exemption of a
general nature would be granted unless
the persons to whom the exemption is
to be applied: (1) Submit to jurisdiction
in the U.S. by designating an agent for
service of process in the U.S. with
respect to transactions subject to Part 30
and filing a copy of the agency
agreement with the National Futures
Association (NFA); (2) agree to provide
access to their books and records in the
U.S. to the Commission and Department
of Justice representatives; and (3) notify
NFA of the commencement of business
in the U.S.# Appendix A also
specifically states that in considering an
exemption request, the Commission will
take into account the extent to which
United States persons or contracts
regulated by the Commission are
permitted to engage in futures-related
activities or be offered in the country
from which an exemption is sought.®
On February 26, 2016, BSE petitioned
the Commission on behalf of its member
firms, located and conducting a
financial investment business in the
Republic of India, for an exemption
from the application of the
Commission’s Part 30 Regulations to
those firms. BSE amended its petition
on various occasions with additional
information. In support of its petition,

352 FR 28990, 29001.
452 FR 28980, 28981 and 29002.
517 CFR part 30, Appendix A.

BSE stated that granting such an
exemption with respect to such firms
that it has authorized to conduct foreign
futures and option transactions on
behalf of customers located in the U.S.
would not be contrary to the public
interest or to the purposes of the
provisions from which the exemption is
sought because such firms are subject to
a regulatory framework comparable to
that imposed by the Act and the
regulations thereunder.

Based upon a review of the petition
and supplementary materials filed by
BSE, the Commission has concluded
that BSE has demonstrated to the
Commission’s satisfaction that the
exemption for relief pursuant to
§ 30.10(a) is not otherwise contrary to
the public interest or to the purposes of
the provisions from which exemption is
sought. Accordingly, the Commission
has determined that compliance with
applicable Indian law and BSE rules
may be substituted for compliance with
those sections of the Act and regulations
thereunder more particularly set forth
herein.

By this Order, the Commission hereby
exempts, subject to specified conditions,
those firms identified to the
Commission by BSE as eligible for the
relief granted herein from:

e Registration with the Commission
for firms and for firm representatives;

e The requirement in Commission
Regulation 30.6(a) and (d), 17 CFR
30.6(a) and (d), that firms provide
customers located in the U.S. with the
risk disclosure statements in
Commission Regulation 1.55(b), 17 CFR
1.55(b), and Commission Regulation
33.7,17 CFR 33.7, or as otherwise
approved under Commission Regulation
1.55(c), 17 CFR 1.55(c);

¢ The separate account requirement
contained in Commission Regulation
30.7,17 CFR 30.7;

e Those sections of Part 1 of the
Commission’s regulations that apply to
foreign futures and options sold in the
U.S. as set forth in Part 30; and

¢ Those sections of Part 1 of the
Commission’s regulations relating to
books and records which apply to
transactions subject to Part 30,

based upon substituted compliance by
such persons with the applicable
statutes and regulations in effect in
India.

This determination to permit
substituted compliance is based on,
among other things, the Commission’s
finding that the regulatory framework
governing persons in India who would
be exempted hereunder provides:

(1) A system of qualification or
authorization of firms who deal in
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transactions subject to regulation under
Part 30 that includes, for example,
criteria and procedures for granting,
monitoring, suspending and revoking
licenses, and provisions for requiring
and obtaining access to information
about authorized firms and persons who
act on behalf of such firms;

(2) Financial requirements for firms
including, without limitation, a
requirement for a minimum level of
working capital and daily mark-to-
market settlement and/or accounting
procedures;

(3) A system for the protection of
customer assets that is designed to
preclude the use of customer assets to
satisfy house obligations and requires
separate accounting for such assets;

(4) Recordkeeping and reporting
requirements pertaining to financial and
trade information;

(5) Sales practice standards for
authorized firms and persons acting on
their behalf that include, for example,
required disclosures to prospective
customers and prohibitions on improper
trading advice;

(6) Procedures to audit for compliance
with, and to redress violations of, the
customer protection and sales practice
requirements referred to above,
including, without limitation, an
affirmative surveillance program
designed to detect trading activities that
take advantage of customers, and the
existence of broad powers of
investigation relating to sales practice
abuses; and

(7) Mechanisms for sharing of
information between the Commission,
BSE and the Indian regulatory
authorities on an “as needed” basis
including, without limitation,
confirmation data, data necessary to
trace funds related to trading futures
products subject to regulation in India,
position data, and data on firms’
standing to do business and financial
condition.

Commission staff has concluded,
upon review of the petition of BSE and
accompanying exhibits, that BSE’s
regulation of futures and options
intermediaries is comparable to that of
the U.S. in the areas specified in
Appendix A of Part 30, as described
above.

This Order does not provide an
exemption from any provision of the
Act or regulations thereunder not
specified herein, such as the antifraud
provision in Regulation 30.9. Moreover,
the relief granted is limited to brokerage
activities undertaken on behalf of
customers located in the U.S. with
respect to transactions entered on or
subject to the rules of BSE for products
that customers located in the U.S. may

trade.® The relief does not extend to
regulations relating to trading, directly
or indirectly, on U.S. exchanges, and
does not pertain to any transaction in
swaps, as defined in Section 1a(47) of
the Act. For example, a BSE member
trading in U.S. markets for its own
account would be subject to the
Commission’s large trader reporting
requirements.” Similarly, if such a firm
were carrying positions on a U.S.
exchange on behalf of foreign clients
and submitted such transactions for
clearing on an omnibus basis through a
firm registered as a futures commission
merchant under the Act, it would be
subject to the reporting requirements
applicable to foreign brokers.8 The relief
herein is inapplicable where the firm
solicits or accepts orders from
customers located in the U.S. for
transactions on U.S. markets. In that
case, the firm must comply with all
applicable U.S. laws and regulations,
including the requirement to register in
the appropriate capacity.

The eligibility of any firm to seek
relief under this exemptive Order is
subject to the following conditions:

(1) The BSE, as the self-regulatory
organization responsible for monitoring
the compliance of such firms with the
regulatory requirements described in the
Regulation 30.10 petition, must
represent in writing to the Commission
that:

(a) Each firm for which relief is sought
is registered, licensed or authorized, as
appropriate, and is otherwise in good
standing under the standards in place in
India; such firm is engaged in business
with customers located in India as well
as in the U.S.; and such firm and its
principals and employees who engage
in activities subject to Part 30 would not
be statutorily disqualified from
registration under Section 8a(2) of the
Act, 7 U.S.C. 12a(2);

(b) It will monitor firms to which
relief is granted for compliance with the
regulatory requirements for which
substituted compliance is accepted and
will promptly notify the Commission or
NFA of any change in status of a firm
that would affect its continued
eligibility for the exemption granted
hereunder, including the termination of
its activities in the U.S;

(c) All transactions with respect to
customers located in the U.S. will be
made subject to the regulations of BSE;

(d) Customers located in the U.S. will
be provided no less stringent regulatory
protection than India customers under

6 See, e.g., Sections 2(a)(1)(C) and (D) of the Act.
7 See, e.g., 17 CFR part 18.
8 See, e.g., 17 CFR parts 17 and 21.

all relevant provisions of Indian law;
and

(e) It will cooperate with the
Commission with respect to any
inquiries concerning any activity subject
to regulation under the Part 30
Regulations, including sharing the
information specified in Appendix A on
an “‘as needed” basis and will use its
best efforts to notify the Commission if
it becomes aware of any information
that in its judgment affects the financial
or operational viability of a member
firm doing business in the U.S. under
the exemption granted by this Order.

(2) Each firm seeking relief hereunder
must represent in writing that it:

(a) Is located outside the U.S., its
territories and possessions and, where
applicable, has subsidiaries or affiliates
domiciled in the U.S. with a related
business (e.g., banks and broker/dealer
affiliates) along with a brief description
of each subsidiary’s or affiliate’s identity
and principal business in the U.S.;

(b) Consents to jurisdiction in the U.S.
under the Act by filing a valid and
binding appointment of an agent in the
U.S. for service of process in accordance
with the requirements set forth in
Regulation 30.5;

(c) Agrees to provide access to its
books and records related to
transactions under Part 30 required to
be maintained under the applicable
statutes and regulations in effect in
India upon the request of any
representative of the Commission or
U.S. Department of Justice at the place
in the U.S. designated by such
representative, within 72 hours, or such
lesser period of time as specified by that
representative as may be reasonable
under the circumstances after notice of
the request;

(d) Has no principal or employee who
solicits or accepts orders from
customers located in the U.S. who
would be disqualified under Section
8a(2) of the Act, 7 U.S.C. 12a(2), from
doing business in the U.S.;

(e) Consents to participate in any NFA
arbitration program that offers a
procedure for resolving customer
disputes on the papers where such
disputes involve representations or
activities with respect to transactions
under Part 30, and consents to notify
customers located in the U.S. of the
availability of such a program; provided,
however, that the firm may require its
customers located in the U.S. to execute
a consent concerning the exhaustion of
certain mediation or conciliation
procedures made available by BSE prior
to bringing an NFA arbitration
proceeding; and

(f) Undertakes to comply with the
applicable provisions of Indian laws
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and BSE rules that form the basis upon
which this exemption from certain
provisions of the Act and regulations
thereunder is granted.

As set forth in the Commission’s
September 11, 1997 Order delegating to
NFA certain responsibilities, the written
representations set forth in paragraph
(2) shall be filed with NFA.® Each firm
seeking relief hereunder has an ongoing
obligation to notify NFA should there be
a material change to any of the
representations required in the firm’s
application for relief.

This Order will become effective as to
any designated BSE firm the later of the
date of publication of the Order in the
Federal Register or the filing of the
consents set forth in paragraphs (2)(a)-
(f). Upon filing of the notice required
under paragraph (1)(b) as to any such
firm, the relief granted by this Order
may be suspended immediately as to
that firm. That suspension will remain
in effect pending further notice by the
Commission, or the Commission’s
designee, to the firm and BSE.

This Order is issued pursuant to
Regulation 30.10 based on the
representations made and supporting
material provided to the Commission
and the recommendation of the staff,
and is made effective as to any firm
granted relief hereunder based upon the
filings and representations of such firms
required hereunder. Any material
changes or omissions in the facts and
circumstances pursuant to which this
Order is granted might require the
Commission to reconsider its finding
that the exemption is not otherwise
contrary to the public interest or to the
purposes of the provision from which
exemption is sought. Further, if
experience demonstrates that the
continued effectiveness of this Order in
general, or with respect to a particular
firm, would be contrary to the public
interest, or that the systems in place for
the exchange of information or other
circumstances do not warrant
continuation of the exemptive relief
granted herein, the Commission may,
after appropriate notice and opportunity
to respond, condition, modify, suspend,
terminate, withhold as to a specific firm,
or otherwise restrict the exemptive relief
granted in this Order, as appropriate
and as permitted by law, on its own
motion. The process by which the

962 FR 47792, 47793 (Sept. 11, 1997). Among
other duties, the Commission authorized NFA to
receive requests for confirmation of Regulation
30.10 relief on behalf of particular firms, to verify
such firms’ fitness and compliance with the
conditions of the appropriate Regulation 30.10
Order and to grant exemptive relief from
registration to qualifying firms.

Commission may terminate relief is set
forth in § 30.10(c).10

The Commission will continue to
monitor the implementation of its
program to exempt firms located in
jurisdictions generally deemed to have a
comparable regulatory program from the
application of certain of the foreign
futures and option regulations and will
make necessary adjustments if
appropriate.

Issued in Washington, DC, on November 2,
2020, by the Commission.
Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Foreign Futures and
Options Transactions—Commission
Voting Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.
[FR Doc. 2020-24662 Filed 11-23-20; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Futures and Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: By this Order, the Commodity
Futures Trading Commission
(Commission) is amending and
consolidating prior relief issued in
orders pursuant to Commission
regulation 30.10 regarding the offer and
sale of foreign futures and options
contracts to customers located in the
U.S. by firms designated by the
Montreal Exchange (MX) to reflect
changes to the local laws and
regulations applicable to the segregation
of customer funds.

DATES: This Order is effective November
24, 2020.

FOR FURTHER INFORMATION CONTACT:
Andrew V. Chapin, Associate Chief
Counsel, (202) 418-5465, achapin@
cftc.gov, Division of Swap Dealer and
Intermediary Oversight, Commodity
Futures Trading Commission, 1155 21st
Street NW, Washington, DC 20581.
SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:

1017 CFR 30.10(c). See 85 FR 15359 (Mar. 18,
2020).

Order Amending and Consolidating the
Terms and Conditions Set Forth in
Prior Orders Issued Pursuant to
Commission Regulation 30.10
Exempting Firms Designated by the
Montreal Exchange From the
Application of Certain of the Foreign
Futures and Option Regulations

Part 30 of the Commission’s
regulations governs the offer and sale of
futures and option contracts traded on
or subject to the regulations of a foreign
board of trade (foreign futures and
options) to customers located in the
U.S.1 These regulations set forth
requirements for foreign firms acting in
the capacity of a futures commission
merchant (FCM), introducing broker,
commodity pool operator and
commodity trading adviser with respect
to the offer and sale of foreign futures
and options to U.S. customers and are
designed to ensure that such products
offered and sold in the U.S. are subject
to regulatory safeguards comparable to
those applicable to transactions entered
into on designated contract markets.
Pursuant to § 30.10(a), persons located
outside the U.S. and subject to a
comparable regulatory structure in the
jurisdiction in which they are located
may seek an exemption from certain of
the requirements under Part 30 of the
Commission’s regulations based upon
compliance with the regulatory
requirements of the person’s
jurisdiction.2 If the Commission
determines that relief pursuant to
§ 30.10(a) is not otherwise contrary to
the public interest or to the purposes of
the provisions from which exemption is
sought, the Commission issues an Order
to the petitioner—typically a foreign
regulator or self-regulatory organization
(SRO)—that sets forth conditions
governing such relief. Persons subject to
regulatory oversight by the foreign
regulator or SRO granted an exemption,
as appropriate, and located and doing
business outside the U.S. may solicit or
accept orders directly from U.S.
customers for foreign futures or options
transactions and, in the case of a person
acting in the capacity of an FCM, accept
customer money or other property,
without registering under the

117 CFR part 30. The Commission promulgated
part 30 of its regulations in 1987. See Foreign
Futures and Foreign Options Transactions, 52 FR
28980 (Aug. 5, 1987). Appendix A also specifically
states that in considering an exemption request, the
Commission will take into account the extent to
which United States persons or contracts regulated
by the Commission are permitted to engage in
futures-related activities or be offered in the country
from which an exemption is sought. 17 CFR part 30,
Appendix A.

217 CFR 30.10(a).
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Commodity Exchange Act (CEA or Act)
in the appropriate capacity.3

In 1989, the Commission issued an
order to MX pursuant to § 30.10(a)
permitting designated members of MX
to intermediate on behalf of customers
located in the U.S. foreign futures and
options transactions executed on MX
without having to register as FCMs with
the Commission.# In 1997, the
Commission issued another order
expanding the exemptive relief for
designated members to include foreign
futures and options transactions on
foreign boards of trade other than MX,
as permitted by local law and
regulation.® At the time that these
orders were published, the local laws
and regulations applicable to MX
members did not require the segregation
of customer funds consistent with those
requirements applicable to FCMs set
forth in Section 4d(f) of the CEA and
those regulations promulgated
thereunder, including § 30.7.5 As a
result, the Commission imposed a
condition on each designated member of
MX seeking confirmation of relief to
comply with the secured amount
requirement set forth in § 30.7.
Specifically, among other
representations, the 1989 Order stated
that each MX member agrees to
maintain, on behalf of customers located
in the United States, funds equivalent to
the “secured amount” described in
Commission Rule 1.3(xrr), 17 CFR 1.3(rr)
(1988), in a separate account as set forth
in Commission Rule 30.7, 17 CFR 30.7
(1988), and to treat those funds in the
manner described by that rule.”

On July 15, 2019, MX petitioned the
Commission on behalf of its member
firms to amend the conditions for relief
set forth in the 1989 and 1997 Orders.
In particular, MX requested that the
Commission remove the condition set
forth in subparagraph (f) of the 1989
Order requiring MX members to comply
with the secured amount requirement
set forth in § 30.7. In support of its
request, MX provided supplementary
materials demonstrating that the
relevant laws and regulations governing
MX members require the segregation of
customer funds consistent with §30.7’s

3The term “futures commission merchant” is
defined in §1.3, 17 CFR 1.3.

454 FR 11179 (Mar. 17, 1989) (1989 Order).

562 FR 8875 (Feb. 27, 1997) (1997 Order). The
expanded § 30.10 relief provided under the 1997
Order was contingent on the continued compliance
by MX and its designated members with the 1989
Order along with certain additional conditions. See
62 FR at 8876-7.

67 U.S.C. 6d(f); 17 CFR 30.7.

754 FR at 11182. In the time since the 1989 Order
was issued, the Commission has amended § 30.7.
See, e.g., 78 FR 68648, (Nov. 14, 2013), as amended
at 79 FR 44126, (July 30, 2014).

secured amount requirement applicable
to registered FCMs.

Based upon a review of the petition
and supplementary materials filed by
MX, the Commission has concluded that
MX has demonstrated to the
Commission’s satisfaction that the
exemption for relief pursuant to
§30.10(a) is not otherwise contrary to
the public interest or to the purposes of
the provisions from which exemption is
sought. Accordingly, the Commission
has determined that compliance with
applicable Québec law and MX rules
may be substituted for compliance with
those sections of the Act and regulations
regarding the separate account
requirement set forth in § 30.7.

By this Order, the Commission hereby
exempts, subject to specified conditions,
those firms identified to the
Commission by MX as eligible for the
relief granted herein from:

e Registration with the Commission
for firms and for firm representatives;

o The requirement in Commission
Regulation 30.6(a) and (d), 17 CFR
30.6(a) and (d), that firms provide
customers located in the U.S. with the
risk disclosure statements in
Commission Regulation 1.55(b), 17 CFR
1.55(b), and Commission Regulation
33.7,17 CFR 33.7, or as otherwise
approved under Commission Regulation
1.55(c), 17 CFR 1.55(c);

o The separate account requirement
contained in Commission Regulation
30.7,17 CFR 30.7;

o Those sections of Part 1 of the
Commission’s regulations that apply to
foreign futures and options sold in the
U.S. as set forth in Part 30; and

¢ Those sections of Part 1 of the
Commission’s regulations relating to
books and records which apply to
transactions subject to Part 30,
based upon substituted compliance by
such persons with the applicable
statutes and regulations in effect in
Québec, Canada.

This determination to permit
substituted compliance is based on,
among other things, the Commission’s
previous finding and the finding today
that the regulatory framework governing
persons in Québec who would be
exempted hereunder provides:

(1) A system of qualification or
authorization of firms who deal in
transactions subject to regulation under
Part 30 that includes, for example,
criteria and procedures for granting,
monitoring, suspending and revoking
licenses, and provisions for requiring
and obtaining access to information
about authorized firms and persons who
act on behalf of such firms;

(2) Financial requirements for firms
including, without limitation, a

requirement for a minimum level of
working capital and daily mark-to-
market settlement and/or accounting
procedures;

(3) A system for the protection of
customer assets that is designed to
preclude the use of customer assets to
satisfy house obligations and requires
separate accounting for such assets;

(4) Recordkeeping and reporting
requirements pertaining to financial and
trade information;

(5) Sales practice standards for
authorized firms and persons acting on
their behalf that include, for example,
required disclosures to prospective
customers and prohibitions on improper
trading advice;

(6) Procedures to audit for compliance
with, and to redress violations of, the
customer protection and sales practice
requirements referred to above,
including, without limitation, an
affirmative surveillance program
designed to detect trading activities that
take advantage of customers, and the
existence of broad powers of
investigation relating to sales practice
abuses; and

(7) Mechanisms for sharing of
information between the Commission,
MX and the Québec regulatory
authorities on an “‘as needed” basis
including, without limitation,
confirmation data, data necessary to
trace funds related to trading futures
products subject to regulation in
Queébec, position data, and data on
firms’ standing to do business and
financial condition.

The relief set forth in this Order
permits designated MX members to
solicit and accept orders from U.S.
customers for otherwise permitted
transactions & on all non-U.S. exchanges
where such members are authorized
under local law and regulation to
transact in futures and options. The
relief does not extend to regulations
relating to trading, directly or indirectly,
on U.S. exchanges, and does not pertain
to any transaction in swaps, as defined
in Section 1a(47) of the Act. This Order
does not provide an exemption from any
provision of the Act or regulations
thereunder not specified herein, such as
the antifraud provision in § 30.9. For
example, a MX member trading in U.S.
markets for its own account would be
subject to the Commission’s large trader
reporting requirements.® Similarly, if
such a firm were carrying positions on
a U.S. exchange on behalf of foreign
clients and submitted such transactions
for clearing on an omnibus basis
through a firm registered as an FCM

8 See, e.g., Sections 2(a)(1)(C) and (D) of the Act.
9 See, e.g., 17 CFR part 18.
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under the Act, it would be subject to the
reporting requirements applicable to
foreign brokers.1° The relief herein is
inapplicable where the firm solicits or
accepts orders from customers located
in the U.S. for transactions on U.S.
markets. In that case, the firm must
comply with all applicable U.S. laws
and regulations, including the
requirement to register in the
appropriate capacity.

The eligibility of any firm to seek
relief under this exemptive Order is
subject to the following conditions:

(1) MX, as the SRO responsible for
monitoring the compliance of such
firms with the regulatory requirements
described in the § 30.10 petition, must
represent in writing to the Commission
that:

(a) Each firm for which relief is sought
is registered, licensed or authorized, as
appropriate, and is otherwise in good
standing under the standards in place in
Queébec; such firm is engaged in
business with customers located in
Québec as well as in the U.S.; and such
firm and its principals and employees
who engage in activities subject to Part
30 would not be statutorily disqualified
from registration under Section 8a(2) of
the Act, 7 U.S.C. 12a(2);

(b) It will monitor firms to which
relief is granted for compliance with the
regulatory requirements for which
substituted compliance is accepted and
will promptly notify the Commission or
NFA of any change in status of a firm
that would affect its continued
eligibility for the exemption granted
hereunder, including the termination of
its activities in the U.S;

(c) It will carry out its compliance,
surveillance, and rule enforcement
activities with respect to any
transactions on any non-MX exchange
to the same extent it carries out such
activities with respect to MX business;

(d) All transactions with respect to
customers located in the U.S. will be
made subject to the regulations of MX,
and the Commission will receive
prompt notice of all material changes to
the relevant laws in Québec, any rules
promulgated thereunder and MX rules;

(e) Customers located in the U.S. will
be provided no less stringent regulatory
protection than customers in Québec
under all relevant provisions of Québec
law;

(f) It will cooperate with the
Commission with respect to any
inquiries concerning any activity subject
to regulation under the Part 30
Regulations, including sharing the
information specified in Appendix A on
an “‘as needed” basis and will use its

10 See, e.g., 17 CFR parts 17 and 21.

best efforts to notify the Commission if
it becomes aware of any information
that in its judgment affects the financial
or operational viability of a member
firm doing business in the U.S. under
the exemption granted by this Order.

(2) Each firm seeking relief hereunder
must represent in writing that it:

(a) Is located outside the U.S., its
territories and possessions and, where
applicable, has subsidiaries or affiliates
domiciled in the U.S. with a related
business (e.g., banks and broker/dealer
affiliates) along with a brief description
of each subsidiary’s or affiliate’s identity
and principal business in the U.S.;

(b) Consents to jurisdiction in the U.S.
under the Act by filing a valid and
binding appointment of an agent in the
U.S. for service of process in accordance
with the requirements set forth in § 30.5;

(c) Agrees to provide access to its
books and records related to
transactions under Part 30, including
those transactions undertaken on any
non-U.S. exchange, required to be
maintained under the applicable
statutes and regulations in effect in
Québec upon the request of any
representative of the Commission or
U.S. Department of Justice at the place
in the U.S. designated by such
representative, within 72 hours, or such
lesser period of time as specified by that
representative as may be reasonable
under the circumstances after notice of
the request;

(d) Has no principal or employee who
solicits or accepts orders from
customers located in the U.S. who
would be disqualified under Section
8a(2) of the Act, 7 U.S.C. 12a(2), from
doing business in the U.S.;

(e) Consents to participate in any NFA
arbitration program that offers a
procedure for resolving customer
disputes on the papers where such
disputes involve representations or
activities with respect to transactions
under Part 30, and consents to notify
customers located in the U.S. of the
availability of such a program;

(f) Undertakes to comply with the
applicable provisions of Canadian laws
and MX rules that form the basis upon
which this exemption from certain
provisions of the Act and regulations
thereunder is granted; and

(g) Notwithstanding provisions of the
Québec regulatory program, consents
not to commingle the foreign futures
and options funds or property of any
customer located in the U.S. with funds
of any account holders unrelated to
trading foreign futures or foreign
options; and refuse to any customer
located in the U.S. the option of not
segregating customer funds.

As set forth in the Commission’s
September 11, 1997 Order delegating to
NFA certain responsibilities, the written
representations set forth in paragraph
(2) shall be filed with NFA.11 Each firm
seeking relief hereunder has an ongoing
obligation to notify NFA should there be
a material change to any of the
representations required in the firm’s
application for relief.

This Order will become effective
immediately as to any designated MX
firm which currently operates under the
1989 and 1997 Orders, who will be
deemed to have consented to the
amended conditions by effecting
transactions pursuant to this Order.
With respect to any other designated
MX firms, the relief will be become
effective the later of the date of
publication of the Order in the Federal
Register or the filing of the consents set
forth in paragraphs (2)(a)—(g). Upon
filing of the notice required under
paragraph (1)(b) as to any such firm, the
relief granted by this Order may be
suspended immediately as to that firm.
That suspension will remain in effect
pending further notice by the
Commission, or the Commission’s
designee, to the firm and MX.

This Order is issued pursuant to
Regulation 30.10 based on the
representations made and supporting
material provided to the Commission
and the recommendation of the staff,
and is made effective as to any firm
granted relief hereunder based upon the
filings and representations of such firms
required hereunder. Any material
changes or omissions in the facts and
circumstances pursuant to which this
Order is granted might require the
Commission to reconsider its finding
that the exemption is not otherwise
contrary to the public interest or to the
purposes of the provision from which
exemption is sought. Further, if
experience demonstrates that the
continued effectiveness of this Order in
general, or with respect to a particular
firm, would be contrary to public policy
or to the purposes of the provision from
which exemption is sought, or that the
systems in place for the exchange of
information or other circumstances do
not warrant continuation of the
exemptive relief granted herein, the
Commission may, after appropriate
notice and opportunity to respond,
condition, modify, suspend, terminate,

1162 FR 47792, 47793 (Sept. 11, 1997). Among
other duties, the Commission authorized NFA to
receive requests for confirmation of Regulation
30.10 relief on behalf of particular firms, to verify
such firms’ fitness and compliance with the
conditions of the appropriate § 30.10 Order and to
grant exemptive relief from registration to
qualifying firms.
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withhold as to a specific firm, or
otherwise restrict the exemptive relief
granted in this Order, as appropriate
and as permitted by law, on its own
motion. The process by which the
Commission may terminate relief is set
forth in § 30.10(c).12

The Commission will continue to
monitor the implementation of its
program to exempt firms located in
jurisdictions generally deemed to have a
comparable regulatory program from the
application of certain of the foreign
futures and option regulations and will
make necessary adjustments if
appropriate.

Issued in Washington, DC, on November 2,
2020, by the Commission.
Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Foreign Futures and
Options Transactions—Commission
Voting Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.
[FR Doc. 202024658 Filed 11-23-20; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF STATE

22 CFR Part 41

[Public Notice: 11218]

RIN 1400-AE99

Visas: Visa Bond Pilot Program

AGENCY: Department of State.
ACTION: Temporary final rule.

SUMMARY: This temporary final rule
provides for a U.S. Department of State
(Department) visa bond pilot program
(Pilot Program) with specified
parameters. The purpose of the Pilot
Program is to assess the operational
feasibility of posting, processing, and
discharging visa bonds, in coordination
with the Department of Homeland
Security (DHS), to help assess the
burden on government agencies and
identify any practical challenges related
to visa bonds. The Pilot Program does
not aim to assess whether issuing visa
bonds will be effective in reducing the
number of aliens who overstay their
temporary business visitor/tourist (B—1/
B-2) visa. Visa applicants potentially
subject to the Pilot Program include

1217 CFR 30.10(c). See 85 FR 15359 (Mar. 18,
2020).

aliens who: Are applying for visas as
temporary visitors for business or
pleasure (B—1/B-2); are from countries
with high visa overstay rates; and
already have been approved by DHS for
an inadmissibility waiver. Because this
is a visa bond program, aliens traveling
under the Visa Waiver Program fall
outside the scope of the Pilot Program,
as those travelers do not apply for visas.
The Pilot Program is designed to apply
to nationals of specified countries with
high overstay rates to serve as a
diplomatic tool to encourage foreign
governments to take all appropriate
actions to ensure their nationals timely
depart the United States after making
temporary visits. The Pilot Program will
run for six months. During that period,
consular officers may require
nonimmigrant visa applicants falling
within the scope of the Pilot Program to
post a bond in the amount of $5,000,
$10,000, or $15,000 as a condition of
visa issuance. The amount of the bond,
should a bond be appropriate, will be
determined by the consular officer
based on the circumstances of the visa
applicant.

DATES:

Effective Date: This temporary final
rule is effective from December 24, 2020
through June 24, 2021.

Pilot Program Dates: The Pilot
Program will run for six months, from
December 24, 2020 through June 24,
2021.

FOR FURTHER INFORMATION CONTACT:
Megan Herndon, Senior Regulatory
Coordinator, Visa Services Directorate,
Bureau of Consular Affairs, Department
of State; telephone (202) 485-7586,
VisaRegs@state.gov.

SUPPLEMENTARY INFORMATION:
I. Executive Summary of Pilot Program

This temporary final rule establishes
a Pilot Program under section 221(g)(3)
of the Immigration and Nationality Act,
as amended (INA) (8 U.S.C. 1201(g)(3)),
which authorizes consular officers to
require the posting of a Maintenance of
Status and Departure Bond (visa bond)
by an alien applying for, and otherwise
eligible to receive, a business visitor/
tourist (B—1/B-2) visa, when a visa bond
is required ‘‘to insure that at the
expiration of the time for which such
alien has been admitted . . . or upon
failure to maintain the status under
which [the alien] was admitted, or to
maintain any status subsequently
acquired under section 1258 of this title
(INA section 248), such alien will depart
from the United States.” The Pilot
Program will begin on December 24,
2020, and end on June 24, 2021.

Historically, Department guidance
generally discouraged consular officers
from exercising their authority to
require visa bonds under INA section
221(g)(3), as reflected in guidance
published in Volume 9 of the Foreign
Affairs Manual (9 FAM), section 403.9—
8(A) Bonds Should Rarely Be Used,*
which states, “[tlhe mechanics of
posting, processing and discharging a
bond are cumbersome,” and notes
possible misperception of a bond
requirement by the public. The Pilot
Program will help the Department
assess the operational feasibility of
posting, processing, and discharging
visa bonds, in coordination with DHS,
to inform any future decision
concerning the possible use of visa
bonds to address overstays. The Pilot
Program responds to the President’s
initiative to lower visa overstay rates, as
reflected in the April 22, 2019,
Presidential Memorandum on
Combating High Nonimmigrant
Overstay Rates? (the Presidential
Memorandum), the threat to U.S.
interests described in the Presidential
Memorandum; and the high
nonimmigrant overstay rates for
nationals of certain countries.

Under the Pilot Program, visa bonds
may be required from certain applicants
for B-1/B-2 visas who are nationals of
listed countries that have overstay rates
of ten percent or higher in the combined
B-1/B-2 nonimmigrant visa category, as
reported in the DHS Fiscal Year 2019
Entry/Exit Overstay Report (DHS FY
2019 Overstay Report), and who have
been approved for a waiver of
ineligibility by DHS under INA section
212(d)(3)(A) (8 U.S.C. 1182(d)(3)(A)).
Visa bonds will be posted with U.S.
Immigration and Customs Enforcement
(ICE) via ICE Form I-352, Immigration
Bond. DHS regulations at 8 CFR 103.6
currently provide for the posting,
processing, and cancellation of such
visa bonds. DHS/ICE will collect all
bonds and retain all fees in the instance
that a bond is breached.

II. Purpose of This Rule

The Department is publishing this
temporary final rule (TFR) to establish
the Pilot Program, including: (1) The
criteria for identifying visa applicants
who will be required to post visa bonds;
(2) three levels for the amount of the
bond, with the level to be selected by
the consular officer based on an
applicant’s individual circumstances;
and (3) the duration of the Pilot

1 https://fam.state.gov/FAM/09FAM/
09FAMO040309.html.

2 https://www.whitehouse.gov/presidential-
actions/presidential-memorandum-combating-high-
nonimmigrant-overstay-rates/.
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Program. The Pilot Program will help
the Department assess the operational
feasibility of posting, processing, and
discharging visa bonds, in coordination
with DHS, which will inform any future
decision concerning the possible use of
visa bonds to address the national
security and foreign policy objectives
articulated in the Presidential
Memorandum, which declares the
Administration’s commitment “to
securing the borders of the United States
and fostering respect for the laws of our
country, both of which are cornerstones
of our Republic.” 3 The Presidential
Memorandum highlights the fact that
visa overstay rates are unacceptably
high for nationals of certain countries
and concludes that, “individuals who
abuse the visa process and decline to
abide by the terms and conditions of
their visas, including their visa
departure dates, undermine the integrity
of our immigration system and harm the
national interest.” 4

The Presidential Memorandum
directs the Secretary of State, in
consultation with the Attorney General
and the Secretary of Homeland Security,
to provide the President with
recommendations to reduce B-1 and B—
2 nonimmigrant visa overstay rates from
countries with a total overstay rate
greater than ten percent, and further
directs the Secretary of State and the
Secretary of Homeland Security to take,
“appropriate actions that are within the
scope of their respective authorities to
reduce overstay rates for all classes of
nonimmigrant visas.” ® The Department
intends to use the results of the Pilot
Program to assess the operational
feasibility of posting, processing, and
discharging visa bonds, in coordination
with DHS, which will inform any future
decision concerning the possible use of
visa bonds to address visa overstay
rates, relative to operational
considerations. Determining operational
feasibility of posting, processing, and
discharging visa bonds focuses on
assessing the burdens such a program
places on government agencies and
identifying challenges that might arise
from the interagency process for
implementing visa bonds. The purpose
does not include, and this Pilot Program
is not designed for, determining the
effectiveness of visa bonds at reducing
overstays. This Pilot Program evaluates
the operational challenges, rather than
the outcome. The Department
recognizes that, because of the limited
scope of the Pilot Program, it cannot be

3 Presidential Memorandum section 1(a).
41d.
5 Presidential Memorandum at Section 2.

used to assess the effectiveness of visa
bonds for reducing overstays.

III. Background

A. Foreign Policy Justification

The Presidential Memorandum notes
that the number of aliens who overstay
their period of lawful admission is
unacceptably high for nationals of
certain countries and concludes that,
“individuals who abuse the visa process
and decline to abide by the terms and
conditions of their visas, including their
visa departure dates, undermine the
integrity of our immigration system and
harm the national interest.”
Furthermore, overstays “place
significant strain on Department of
Justice and Department of Homeland
Security resources.” 7 The volume of
overstays highlights this concern. DHS
reported to Congress in the DHS FY
2019 Overstay Report that, “[a]t the end
of FY 2019, there were 574,740
Suspected In-Country Overstays” (i.e.,
aliens who remained in the country past
the end of their authorized stay and had
yet to depart the country) among
nonimmigrants admitted through air or
sea ports of entry.8

Studies reviewing data covering
periods before DHS began publishing
overstay data (the first DHS Overstay
Report covered FY 2015) have suggested
that the number of overstays has
exceeded land border apprehensions for
several years and that, over the past
decade, unauthorized migration is
attributable more to visa overstays than
to unauthorized border crossings.9
Furthermore, the number of total

61d.

7 Presidential Memorandum at Section 1(a).

8 “Fiscal Year 2019 Entry/Exit Overstay Report”
prepared by DHS and submitted to Congress
pursuant to Section 2(a) of the Immigration and
Naturalization Service Data Management
Improvement Act of 2000 (Pub. L. 106-215, 114
Stat. 337, June 15, 2000) (DHS FY 2019 Overstay
Report), found at https://www.dhs.gov/publication/
entryexit-overstay-report. In the Report, DHS further
explained that by the end of December 2019, the
number of Suspected In-Country Overstays for FY
2019 decreased to 497,272, due to departures and
adjustments of status by aliens in that population.
The report explains that overstay statistics reported
do not take into account diplomats and other
representatives, crewmembers, aliens in transit, and
section 1367 special-protected classes, because they
have “unspecified authorized periods of stay and
legal protections.” DHS FY 2019 Overstay Report at
Section III(C).

9 See Blas Nunez-Neto, “Visa Overstays Outsize
Role in Unauthorized Migration,” Homeland
Security Policy Paper #2, Harvard Kennedy School
Belfer Center, at https://www.belfercenter.org/sites/
default/files/files/publication/HSP% 20Paper
%20Series-Visa%200verstays_0.pdf, citing Robert
Warren and Donald Kerwin, “Beyond DAPA and
DACA: Revisiting Legislative Reform in Light of
Long-Term Trends in Unauthorized Immigration to
the United States,” Journal on Migration Human
Security 3, no. 1 (Mar. 2015), 80—108.

overstays annually among foreign
nationals admitted to the United States
at an air or sea port of entry as
nonimmigrant visitors for business or
pleasure on a B—1 or B-2 visa, excluding
travelers from Mexico, Canada, and Visa
Waiver Program (VWP) participating
countries 10 has increased in recent
years, based on statistics published by
DHS. For fiscal years beginning with
2015, DHS has published an “Overstay
Report” with a broad range of statistics
relating to “‘overstays,” which DHS
defines, for purposes of these reports, as
“a nonimmigrant who was lawfully
admitted to the United States for an
authorized period but stayed in the
United States beyond his or her
authorized admission period.” 11 As
explained in the report, if a
nonimmigrant timely applies for an
extension of the authorized period of
admission or applies to change or adjust
status, the authorized period of
admission may be extended, thereby
avoiding overstay status. The reports for
fiscal years 2015 through 2019 include
statistics on foreign nationals who
entered the United States at an airport
or seaport of entry as nonimmigrant
visitors for business or pleasure on a B—
1 or B-2 visa, excluding travelers from
Mexico, Canada, and VWP participating
countries. For fiscal year 2015, DHS
reported a total of 228,783 overstays
among this category of nonimmigrant
visitors, including “out-of-country”
overstays (i.e., those who departed some
time before the end of FY 2015) and in-
country overstays (i.e., those who
remained in the United States at the end
of FY 2015).12 The number of such
overstays grew in each of the
consecutive years, to 287,107 for FY
2016,13 to 301,716 for FY 2017, to
305,215 for FY 2018,% and finally to
320,086 for FY 2019.16

Section 2 of the Presidential
Memorandum directed the Secretary of
State to engage with the governments of
countries with a total overstay rate
greater than ten percent in the combined

10 The Visa Waiver Program is described in INA
217 (8 U.S.C. 1187).

11DHS Fiscal Year 2019 Entry/Exit Overstay
Report, https://www.dhs.gov/publication/entryexit-
overstay-report (DHS FY2019 Overstay Report), at
Section III(C).

121d. at page 14, Table 2.

13DHS Entry/Exit Overstay Report for Fiscal Year
2016, https://www.dhs.gov/publication/entryexit-
overstay-report, at page 13, Table 1.

14DHS Entry/Exit Overstay Report for Fiscal Year
2017, https://www.dhs.gov/publication/entryexit-
overstay-report, at page 12, Table 1.

15 DHS Entry and Exit Overstay Report for Fiscal
Year 2018, https://www.dhs.gov/publication/
entryexit-overstay-report, at page 13, Table 1.

16 DHS Entry/Exit Overstay Report for Fiscal Year
2019, https://www.dhs.gov/publication/entryexit-
overstay-report, at page 20, Table 1.
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B-1 and B-2 nonimmigrant visa
category, based on the DHS FY 2019
Overstay Report. By focusing the Pilot
Program on certain countries identified
in the DHS FY 2019 Overstay Report as
having overstay rates of ten percent or
higher among aliens admitted to the
United States for business or pleasure
(B—1/B-2) via air and sea ports of
entry,17 the U.S. Government sends a
message to all countries that high
overstay rates may result in measures
that negatively affect broad categories of
their nationals, thereby encouraging
countries to take action to encourage
their nationals to comply with U.S.
immigration law. By establishing the
Pilot Program, the U.S. Government
focuses on travelers who are nationals
of: Afghanistan, Angola, Bhutan,
Burkina Faso, Burma, Burundi, Cabo
Verde, Chad, Democratic Republic of
the Congo (Kinshasa), Djibouti, Eritrea,
the Gambia, Guinea-Bissau, Iran, Laos,
Liberia, Libya, Mauritania, Papua New
Guinea, Sao Tome and Principe, Sudan,
Syria, and Yemen,8 thereby sending a
message to those countries in particular
regarding the relevant overstay rates of
their nationals. By its design and
intention, the Pilot Program is a tool of
diplomacy, intended to encourage
foreign governments to take all
appropriate actions to reduce the
overstay rates of their nationals when
traveling to the United States for
temporary visits. As such, the rule
properly is described as a component of
U.S. foreign policy and involving a
foreign affairs function.

B. Legal Framework Underlying the Pilot
Program

As detailed below, the INA grants,
and Department regulations implement,
consular officer authority to require
bonds in appropriate circumstances;
however, historically, as a matter of
policy, Department guidance has
discouraged consular officers from
exercising their authority to require
bonds. See 9 FAM 403.9-8(A) Bonds
Should Rarely Be Used.

17 This analysis excluded nationals of Canada,
Mexico, and countries that participate in the Visa
Waiver Program, because, among other reasons, the
procedures or requirements for B-1/B-2 status for
nationals of those countries differ from nationals of
other countries and generally do not involve
applying for visas.

18 Although Palau had an overstay rate of 15%,
according to the DHS FY19 Overstay Report, it is
excluded from the Pilot Program due to its unique
circumstances, which permit its citizens to travel
and apply for admission to the United States as
nonimmigrants without visas, based on the
Compact of Free Association Approval Act (Pub. L.
99-658, 100 Stat. 3672, Nov. 14, 1986).

1. INA Provisions

Section 221(g)(3) of the INA (8 U.S.C.
1201(g)(3)), authorizes consular officers
to require the posting of a bond by an
alien applying for, and otherwise
eligible to receive, a business/tourist (B—
1/B—2) visa ‘‘to insure that at the
expiration of the time for which such
alien has been admitted . . . or upon
failure to maintain the status under
which [the alien] was admitted, or to
maintain any status subsequently
acquired under section 1258 of this title
(INA section 248), such alien will depart
from the United States.” INA section
221(g)(3) (8 U.S.C. 1201(g)(3)),
implicitly recognizes that there is no
guarantee that an alien will depart in a
timely fashion, even when an applicant
is found otherwise eligible for the visa.
Consequently, this INA section
contemplates that it may be appropriate
to require a bond when an applicant is
otherwise eligible for a visa.

2. Department Regulations

Department regulations regarding visa
bonds include 22 CFR 41.11(b)(2),
which provides that, “[i]n a borderline
case in which an alien appears to be
otherwise entitled to receive a visa
under INA section 101(a)(15)(B) or (F)
but the consular officer concludes that
the maintenance of the alien’s status or
the departure of the alien from the
United States as required is not fully
assured, a visa may nevertheless be
issued upon the posting of a bond with
the Secretary of Homeland Security
under terms and conditions prescribed
by the consular officer.” Additionally,
22 CFR 41.31(a)(1) references consular
officer authority to require bonds from
applicants for visas for temporary visits
for business or pleasure (B—1/B-2)
whose departure “does not seem fully
assured.” These regulations reinforce
the broad scope of the statutory
authority of the Department and
consular officers to require bonds to
help ensure the timely departure from
the United States of any visitor on a B—
1/B-2 visa, when the alien is otherwise
eligible for a visa, because an alien’s
departure after entering the United
States can never be fully assured at the
time of visa issuance or admission to
this country.

3. FAM Guidance

Despite the regulatory foundation for
consular officers to issue visa bonds,
historically, as a matter of policy, the
Department has discouraged consular
officers from exercising their authority
to require bonds, as reflected in volume
9 of the Foreign Affairs Manual at
section 403.9-8(A), which provides,

“[a]lthough 22 CFR 41.11(b)(2) permits
consular officers, in certain cases, to
require a maintenance of status and
departure bond, it is Department policy
that such bonds will rarely, if ever, be
used.” The FAM section indicates that
this policy relies, in part, on an
assessment that “[tlhe mechanics of
posting, processing and discharging a
bond are cumbersome.” The Pilot
Program will help the Department
assess the operational feasibility of
posting, processing, and discharging
visa bonds, in coordination with the
Department of Homeland Security, and
inform any future decision concerning
the possible use of visa bonds to address
overstays. The Pilot Program will
constitute an exception to that general
guidance with respect to the categories
of aliens covered by the Pilot Program,
during the six month duration of the
Pilot Program.

IV. Parameters of the Pilot Program

The Pilot Program will last six
months, beginning on the effective date
of this TFR. The program will be limited
to aliens who are: (1) Applying for B—
1/B—2 nonimmigrant visas; (2) nationals
of a listed country with an overstay rate
of ten percent or higher per the DHS FY
2019 Overstay Report; 19 and (3)
ineligible for a visa, but have been
approved for a waiver of ineligibility by
DHS under INA section 212(d)(3)(A), 8
U.S.C. 1182(d)(3)(A). Covered visa
applicants will be required to post a
bond in the amount of $5,000, $10,000,
or $15,000, unless the bond requirement
is waived. These parameters are
explained below.

A. Countries With High Overstay Rates

For purposes of the Pilot Program, the
countries with visa overstay rates of ten
percent or higher were determined
based on the DHS FY 2019 Overstay
Report, which was published May 13,
2020.20 The Pilot Program focuses only
on visa overstays by nonimmigrants of
listed nationalities. Those countries of
nationality were determined based on
DHS published data on overstays by
nationals of the country admitted to the
United States for business or pleasure
(B—1/B-2 nonimmigrant status) via air
and sea ports of entry. The data set
excluded Canada, Mexico, and countries
participating in the VWP.21 The
countries covered by the Pilot Program
are: Afghanistan, Angola, Bhutan,

19 https://www.dhs.gov/sites/default/files/
publications/20_0513_fy19-entry-and-exit-overstay-
report.pdf.

20 [d.

21 Eligibility for the Visa Waiver Program includes
strict limits on overstay rates. INA section 217(c)(3)
(8 U.S.C. 1187(c)(3)).
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Burkina Faso, Burma, Burundi, Cabo
Verde, Chad, Democratic Republic of
the Congo (Kinshasa), Djibouti, Eritrea,
the Gambia, Guinea-Bissau, Iran, Laos,
Liberia, Libya, Mauritania, Papua New
Guinea, Sao Tome and Principe, Sudan,
Syria, and Yemen.22 The DHS FY 2019
Overstay Report report provides data on
departures and overstays, by country,
for foreign visitors to the United States
who were expected to depart in FY 2019
(October 1, 2018—-September 30, 2019).
For purposes of the DHS FY 2019
Overstay Report and this Pilot Program,
a “‘visa overstay” is an alien who was
lawfully admitted to the United States
and remains in the United States
beyond the period of admission
authorized by DHS. The initial
authorized admission period is a fixed
period determined by DHS at the time
B-1/B-2 visa holders apply for
admission to the United States, but in
some circumstances, admission periods
may be extended by application to U.S.
Citizenship and Immigration Services
(USCIS) for an extension of stay or
change or adjustment of status. The
threshold of a ten percent overstay rate
was based on Section 2 of the
Presidential Memorandum, which
directed the Secretary of State to engage
with the governments of countries with
a total overstay rate greater than ten
percent in the combined B-1 and B-2
nonimmigrant visa category based on
the DHS FY 2018 Overstay Report.
Before developing the parameters for
this Pilot Program, the Department
engaged with the governments of
countries with high overstay rates in the
combined B—1 and B-2 nonimmigrant
visa category to identify conditions
contributing to high overstay rates
among nationals of those countries and
considered methods to address those
conditions, as required by the
Presidential Memorandum. In countries
where other tools are not sufficiently
effective at reducing overstays,
deployment of an additional tool, like a
visa bond, may be warranted. In setting
the ten percent threshold, the
Department also considered the number
of countries that would be implicated at
the different overstay threshold levels,
what impact their inclusion might have
on the Pilot Program generally, and
what impact alternative thresholds
would have on the volume of bonds that
would be required. For the Pilot
Program, the Department wanted to be
certain that, if the visa bond process
does prove to be unduly cumbersome,

22]d., Table 3 at page 23. For reasons explained
in footnote 18, above, Palau is excluded from the
Pilot Program, despite having an overstay rate of of
15 percent.

the Pilot Program would not require a
volume of bonds that might cripple
consular sections overseas.

B. Applicants Requiring DHS Waivers of
Ineligibility

As noted above, the purpose of the
Pilot Program is to assess the
operational feasibility of posting,
processing, and discharging visa bonds,
in coordination with DHS, to inform any
future decision concerning the possible
use of visa bonds to address overstays.
The Department estimates that the
parameters selected for the Pilot
Program would result in 200-300 visas
being issued following the posting of
visa bonds, under normal travel
conditions, with the actual number
likely to be lower if travel is limited due
to executive actions or unusual and
unpredictable circumstances. The
Department believes the operational
feasibility of the visa bond process, as
described above, can be assessed on the
basis of a relatively small number of
cases. Furthermore, the Department
believes even if the burden of requiring
visa bonds makes doing so operationally
nonfeasible, requiring bonds in the
relatively small number of cases
anticipated under this pilot program
will allow the Department and DHS to
complete the Pilot Program without
causing significant disruption to day-to-
day operations. Accordingly, the
Department is limiting the Pilot Program
to aliens for whom DHS has granted a
waiver of inadmissibility, relative to the
pending B—1/B-2 visa application, to
help ensure the volume of cases covered
by the Pilot Program remains relatively
small. Furthermore, the applicants
covered by the Pilot Program would not
be eligible for visas unless a consular
officer or the Department exercises
discretion to recommend a waiver of
inadmissibility and DHS, at its
discretion, grants the waiver. Selecting
this criterion for the Pilot Program is not
arbitrary; the covered applicants (those
requiring a DHS waiver of
inadmissibility) are distinguishable
from other applicants issued visas in
accordance with U.S. law, because their
actions or particular circumstances
rendered them otherwise ineligible for
visas.

C. B-1/B-2 Visa Applicants Only

Although INA section 221(g)(3) (8
U.S.C. 1201(g)(3)), authorizes consular
officers to require visa bonds from
applicants for B-1/B-2 visas and F
(student) visas, the Pilot Program is
limited to B—1/B-2 visa applicants,
because their authorized period of stay
after admission to the United States is
fixed by DHS Customs and Border

Protection (CBP) officers at the port of
entry and typically lasts a matter of
months, with a maximum of one year
for business visitors pursuant to 8 CFR
214.2(b)(1), and typically six months for
tourists, in accordance with 8 CFR
214.2(b)(2). In contrast, F visa
applicants generally are admitted for the
duration of their status, pursuant to 8
CFR 214.2(f)(5), which commonly is
multiple years. Because the Pilot
Program will last only six months, F-1
nonimmigrant students, who are in most
cases likely to be authorized to remain
in the United States for multiple years,
would be unlikely to complete the bond
cycle (which ends with cancellation or
breach of the bond), during the six-
month duration of the Pilot Program. To
help assess whether the bond process is
operationally feasible, the Department
needs the results of State and DHS
experience at all stages of the bond
process. B—1/B-2 visas issued to
applicants covered by the Pilot Program
will be annotated to reflect the visa
bond requirement. That annotation may
be taken into account by CBP when
considering the appropriate authorized
period of admission.

D. Bond Waiver Authority

Section 41.11(c)(3) of the
Department’s regulations in title 22 CFR
grants the Deputy Assistant Secretary
for Visa Services discretionary authority
to waive the bond requirement, for an
alien or a category of aliens, if the
Deputy Assistant Secretary assesses that
a waiver would not be contrary to the
national interest. Waivers may be
recommended by consular officers, if
they believe a waiver would advance a
humanitarian interest, based on the
applicant’s stated purpose of travel, or
a national interest, based on the stated
purpose of travel and the applicant’s
employment. Because all visa applicants
will be presumed to want a waiver of
the bond requirement, and because the
only information that might be provided
by an applicant that would be relevant
to a waiver decision is the applicant’s
purpose of travel and possibly
employment, which already is requested
from all applicants, there will be no
bond waiver application process.

E. Bond Amounts

In accordance with the statutory and
regulatory framework described above,
the Department, through consular
officers, has broad authority to require
a visa applicant to post a bond in such
sum and with such conditions as would
help ensure thealien’s timely departure
from the United States. To promote the
efficiency of the Pilot Program and
avoid arbitrary and inconsistent bond
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amounts, the Department is setting
guidelines for the bond amount.
Because INA section 221(g)(3) (8 U.S.C.
1201(g)(3)), indicates consular officers
must consider each visa applicant’s
personal circumstances in setting the
bond amount, by its reference to the
consular officer prescribing a bond’s
sum and conditions to be sufficient to
insure “such alien will depart from the
United States” in a timely manner, the
Department is providing consular
officers three options for bond amounts:
$5,000, $10,000, and $15,000. The
Department believes these three levels
will provide consular officers sufficient
discretion to require, in each case, a
bond in an amount that is sufficiently
large to insure the applicant does not
overstay, but not so burdensome as to be
unpayable, taking into account the visa
applicant’s circumstances.

Consular officers will be expected to
set the bond amount at $10,000, unless
the officer has reason to believe the visa
applicant’s circumstances would render
the applicant unable to pay that amount
(but yet remain sufficiently financed to
pay all travel expenses through the
period of intended stay in the United
States), in which case the bond would
be set at $5,000. Alternatively, if the
applicant’s circumstances, including the
nature and extent of the applicant’s
contacts in the United States, would
suggest a $10,000 bond would not be
sufficient to insure the applicant would
timely depart the United States, the
officer would require a $15,000 bond as
a condition of visa issuance. In making
such determinations, consular officers
will take into account the totality of the
circumstances, including any
information provided by the visa
applicant on the visa application or in
the visa interview regarding the
applicant’s purpose of travel, current
employment, income, skills, and
education.

The consular officer’s three options
for bond amounts were set following
consultations with DHS. In setting the
amounts, the Department took into
consideration costs associated with
removal, including the full Immigration
Enforcement Lifecycle cost (including
mission support costs) ending with
removal, as computed by DHS at
approximately $14,000 per alien, and
the total cost per alien associated with
just the removal process, computed by
DHS as $2,194. The Department viewed
these costs as relevant, because an alien
who overstays his or her visa and must
be removed requires the U.S.
government to incur immigration
enforcement-related costs that otherwise
would not be incurred. For the purposes
of the Pilot Program, an alien who

breaches a bond would generally forfeit
the obligor’s bond amount, which could
be used, in part, to reimburse the U.S.
government for expenses incurred in the
collection of breached bonds and for
expenses associated with the detention
of illegal aliens, necessitated by the
alien overstaying his or her visa.23 DHS/
ICE will collect all bonds and retain the
funds, as appropriate, in the instance
that a bond is breached.

F. Duration of Pilot Program

The Department will conduct the
Pilot Program for six months, beginning
on December 24, 2020. The Department
determined, in consultation with DHS,
that six months is an adequate period to
ensure that multiple visa applicants will
have completed the full bond cycle,
from the visa interview, through travel
to the United States, to a final
determination of bond cancellation or
breach. Experience with each of the
steps of the bond cycle is necessary to
assess the operational feasibility of
posting, processing and discharging a
visa bond, in coordination with the
Department of Homeland Security.
Following the end of the six-month
period of the Pilot Program, consular
officers no longer will require the
posting of bonds based on the guidance
set out in this TFR; however, any visa
bonds posted as part of the Pilot
Program will remain in effect until
either breached or cancelled, in
accordance with terms and conditions
set out on ICE Form I-352, Immigration
Bond, even after the six-month period
has ended.

V. Visa Bond Procedures Under the
Pilot Program

Following a visa interview, a consular
officer will determine if an applicant is
otherwise eligible for a visa following
the approval of a waiver of
inadmissibility by DHS under INA
section 212(d)(3) (8 U.S.C. 1182(d)(3)),
and if the applicant falls within the
scope of the Pilot Program. If the
consular officer does not have reason to
believe a waiver of the bond
requirement would advance a
significant national interest or
humanitarian interest, based on the
applicants purpose of travel and
employment, as described in the visa
application and during the visa
interview, then the consular officer will
inform the applicant of the bond
requirement and the amount of the
required bond, whether $5,000, $10,000,
or $15,000. The officer will present to
the applicant: (1) A notice generally
explaining the bond requirement and

238 U.S.C. 1356(1)(3).

procedures for posting a cash bond or
arranging for a U.S. Government-
approved surety company to post the
bond on the applicant’s behalf and (2)
ICE Form 1-352, Immigration Bond.
DHS regulations at 8 CFR 103.6
currently provide for the posting,
processing, and cancellation of such
visa bonds.

After advising an applicant that he or
she must post a bond, the consular
officer will deny the visa under INA
section 221(g) (8 U.S.C. 1201(g)), but
that denial may be overcome if a bond
in the required amount is duly posted
with ICE on the visa applicant’s behalf.
After being informed by DHS that a
bond has been posted, the consular
section where the visa applicant applied
will rely on contact information
provided by the applicant to contact the
applicant regarding the final process to
complete the visa adjudication. If the
consular officer subsequently
determines the applicant remains
otherwise eligible for a visa, taking into
account the DHS approval of a waiver
of inadmissibility under INA section
212(d)(3) (8 U.S.C. 1182(d)(3)), the
officer will issue the visa, valid for a
single entry within three months of the
date of visa issuance, with an
annotation indicating the posting of a
visa bond. This limited visa validity
period is necessary to increase the
likelihood travel is completed within a
time frame conducive to data gathering
from the Pilot Program. The visa
annotation will alert CBP officers at
ports of entry that the applicant is
covered by the Pilot Program. If, upon
further review, the consular officer
determines the applicant is not eligible
for the requested visa for reasons not
covered by the waiver granted by DHS
relative to the current visa application,
the consular officer will deny the visa
and the obligor on the bond will be
entitled to cancellation of the visa bond.

Following the timely departure from
the United States of a visa holder for
whom a bond was posted, the visa
holder may pursue cancellation of the
bond. A visa bond will be canceled if
the visa holder substantially performs
with respect to the terms and conditions
of the bond as set forth in paragraph
G(4) of Form I-352. Conversely, a visa
bond will be breached when there has
been a substantial violation of the terms
and conditions set forth in paragraph
G(4) of Form I-352. There are various
ways a visa holder may demonstrate
substantial performance of the terms
and condition of the bond. For example,
visa holders who present themselves to
consular officials outside of the United
States within 30 days of their departure
from the United States, confirm their
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identify, and provide information
demonstrating that they departed the
United States on or before the expiration
of their authorized period of stay will
have substantially complied with the
visa bond requirements, so long as they
maintained the conditions of their status
while admitted to the United States.
Where a visa holder pursues that course,
information received by the consular
officer will be forwarded to ICE, which
is responsible for determinations of
whether a bond has been breached
pursuant to 8 CFR 103.6(c)(3), based on
whether there has been “‘substantial
performance” of all the terms and
conditions of the bond.

When presenting themselves to
consular officials outside the United
States, visa holders may confirm their
identity by presenting a passport and
responding to such questions as the
consular officer deems necessary to
confirm identity. There are no particular
documents required to demonstrate
timely departure from the United
States.2# An obligor on a visa bond also
may request bond cancellation once the
visa expires, if the visa holder did not
travel to the United States. Generally,
pursuant to 8 CFR 103.6(c)(3), the bond
should be canceled when there has been
“substantial performance of all
conditions imposed by the terms of the
bond.” The obligor on any canceled
cash bond will be entitled to a full
refund, along with any accrued interest.
If a visa holder for whom a bond was
posted fails to substantially comply
with the terms and conditions set forth
in paragraph G(4) of Form I-352, the
bond will be considered breached, and
the amount deposited as security for the
bond with ICE will be forfeited. If the
bond is breached, the bond obligor will

24 While no particular documents are required to
demonstrate timely departure, travelers may present
to the consular officer a variety of information,
including but not limited to:

1. Original boarding passes used to depart the
United States;

2. Photocopies of entry or departure stamps in a
passport indicating entry to another country after
departure from the United States (the traveler
should copy all passport pages that are not
completely blank, and include the biographical
page containing his or her photograph); and

3. Photocopies of other supporting evidence, such
as:

a. Dated pay slips or vouchers from an employer
to indicate work in another country after departure
from the United States,

b. Dated bank records showing transactions to
indicate presence in another country after departure
from the United States,

c. School records showing attendance at a school
outside the United States after departure from the
United States, and

d. Dated credit card receipts showing the
traveler’s name, with the credit card number
deleted, for purchases made after leaving the United
States.

still receive the amount of any accrued
interest on the cash bond.

Following the end of the six-month
period of the Pilot Program, consular
officers no longer will require the
posting of bonds based on the guidance
set out in this TFR; however, any bonds
posted under the Pilot Program will
remain in effect until either breached or
cancelled in accordance with their
terms of issuance.

For visa applicants required to post a
visa bond, an ICE Form [-352 must be
submitted to, and approved by, ICE. All
terms and conditions set out on ICE
Form I-352 applicable to visa bonds
shall apply. The obligor on the bond,
whether a person who posts a cash bond
on behalf of the visa applicant or a
surety company that posts the bond,
will be informed if the visa applicant
fails to comply with the terms of the
visa bond and, consequently, the bond
has been breached. The procedures for
determining and enforcing a breach are
set out on ICE Form I-352 and in DHS
regulations, including 8 CFR 103.6.

Appeal of a Bond Breach Determination

The rights relating to the appeal of an
ICE determination of a bond breach,
including which rights would accrue
after ICE issues a breach determination
on Form I-323, are detailed in the
instructions on ICE Form I-352 and
USCIS Form I-290B.

VI. Regulatory Findings
Administrative Procedure Act (APA)

This temporary final rule is exempt
from notice and comment under the
foreign affairs exception of the
Administrative Procedure Act (APA), 5
U.S.C. 553(a). This temporary final rule
codifies a necessary change to U.S.
foreign policy, including its visa policy.
In the Presidential Memorandum,
President Trump referred to countries
with overstay rates greater than ten
percent in the combined B-1 and B-2
nonimmigrant visa category, based on
the DHS FY 2018 Overstay Report, as
having high overstay rates and ordered
the Secretary of State to take action to
address those high overstay rates, in
consultation with the Attorney General
and the Secretary of Homeland Security.
See Presidential Memorandum at
Section 2. Reducing the incidence of
aliens remaining in the United States
beyond their authorized period of stay
has, particularly since issuance of the
Presidential Memorandum, involved
worldwide diplomatic engagement
between the United States and foreign
governments. The subject matter of this
temporary final rule directly involves a
foreign affairs function of the United

States, directly implicating relationships
between the United States and the
specific countries whose nationals may
be subject to the Pilot Program. The
Pilot Program is being studied as a
potential diplomatic tool to encourage
foreign governments to take all
appropriate actions to ensure that their
nationals timely depart the United
States after making temporary visits.
Therefore, this temporary final rule
clearly and directly impacts the foreign
affairs functions of the United States
and “implicat[es] matters of diplomacy
directly.” City of N.Y. v. Permanent
Mission of India to the U.N., 618 F.3d
172, 202 (2d Cir. 2010).

The foreign-affairs exception covers
the temporary final rule, as it is “linked
intimately with the Government’s
overall political agenda concerning
relations with another country.” Am.
Ass’n of Exporters & Importers-Textile &
Apparel Grp. v. United States, 751 F.2d
1239, 1249 (Fed. Cir. 1985).

The Pilot Program is a tool of
diplomacy to influence actions by
certain foreign governments that are a
high priority of the President, as
reflected in the Presidential
Memorandum, and important to the
relationship between the United States
and those countries. By requiring visa
bonds for certain visa applicants from
the listed countries with overstay rates
for B-1/B-2 visa holders that are ten
percent or higher, the Pilot Program
aims to encourage those countries to
cooperate with the United States in
ensuring timely departure of their
citizens/nationals from the United
States. The Department’s focus on these
countries will demonstrate the United
States’ intolerance of high overstay rates
and encourage the foreign governments
to cooperate in addressing overstays by
their nationals. Accordingly, this
temporary final rule is properly viewed
as one that “clearly and directly
involve[s] activities or actions
characteristic to the conduct of
international relations.” Capital Area
Immigrants’ Rights Coal. v. Trump, No.
CV 19-2117, 2020 WL 3542481,*18
(D.D.C. June. 30, 2020).

Additionally, undesirable
international consequences would
follow if the temporary final rule were
subjected to a notice and comment
period, because a limited number of
countries had an overstay rate of ten
percent or higher in FY 2019, so notice
and comment would invite those
countries to publish views on matters
that are sensitive and inherently
governmental, and require a public
response from the U.S. government to
country-specific concerns. Thus,
opening the temporary final rule to
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notice and comment would likely lead
to “the public airing of matters that
might enflame or embarrass relations
with other countries.” Zhang v. Slattery,
55 F.3d 732, 744 (2d Cir. 1995),
superseded on other grounds by statute,
8 U.S.C. 1101(a)(42).

Regulatory Flexibility Act/Executive
Order 13272: Small Business

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., requires agencies to
perform an analysis of the potential
impact of regulations on small entities
when regulations are subject to the
notice and comment procedures of the
APA. Because this temporary final rule
is exempt from notice and comment
rulemaking requirements under 5 U.S.C.
553, it is exempt from the regulatory
flexibility analysis requirements set
forth by the Regulatory Flexibility Act (5
U.S.C. 603 and 604). Furthermore, this
temporary final rule will not have a
significant economic impact on a
substantial number of small entities.
Therefore, a regulatory flexibility
analysis under the Regulatory
Flexibility Act, as amended, is not
required.

Unfunded Mandates Act of 1995

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1532, generally
requires agencies to prepare a statement
before proposing any rule that may
result in an annual expenditure of $100
million or more by State, local, or tribal
governments, or by the private sector.
This temporary final rule does not
require the Department to prepare a
statement because it will not result in
any such expenditure, nor will it
significantly or directly affect small
governments, including State, local, or
tribal governments, or the private sector.
This temporary final rule involves visas
for aliens, and does not directly or
substantially affect State, local, or tribal
governments, or businesses.

Congressional Review Act of 1996

The Office of Information and
Regulatory Affairs has determined that
this temporary final rule is not a major
rule as defined in 5 U.S.C. 804, for
purposes of congressional review of
agency rulemaking. This temporary final
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign
based companies in domestic and
import markets.

Executive Order 12866

The Department of State has reviewed
this rule to ensure its consistency with
the regulatory philosophy and
principles set forth in Executive Order
12866. This rule allows the Department
to set out the scope and procedures for
a Pilot Program under which consular
officers will require a visa bond in the
amount of $5,000, $10,000, or $15,000,
as determined appropriate by the
consular officer as a condition of visa
issuance for certain aliens applying for
visas as temporary visitors for business
or pleasure (B—1/B-2). The Pilot
Program is designed to assess the
operational feasibility of posting,
processing, and discharging visa bonds,
in coordination with the Department of
Homeland Security (DHS), including the
burden it will place on the government
and the challenges associated with
implementation of a bond program. It is
not designed to assess the effectiveness
of visa bonds in effectuating timely
departure from the United States. The
result will inform any future decision
on the possible use of visa bonds for
combatting high nonimmigrant visa
overstays which is a priority announced
in the Presidential Memorandum on
Combating High Nonimmigrant
Overstay Rates issued on April 22, 2019.

Based on a review of visa statistics
from recent years, the Department has
determined that the number of
nonimmigrants expected to fall within
the scope of the Pilot Program will not
be greater than 200 to 300. That estimate
is based on normal travel conditions,
with the actual number likely to be
lower if travel is limited due to
executive actions or unusual and
unpredictable circumstances. If visa
bonds are required for 300 visa
applicants, and the average bond is
$10,000 (from options of $5,000,
$10,000, and $15,000), the initial cost of
bonds will be $3,000,000. However,
assuming all nonimmigrants for whom
bonds are posted comply with the terms
and conditions of the bond, the actual
bond amount is a temporary
expenditure that will be fully refunded,
with applicable interest, if cash bonds
are posted. If surety bonds are posted,
then the cost to nonimmigrants for
whom bonds must be posted would
depend on the contractual arrangements
underlying each surety bond. Due to the
lack of precedent for this visa bond
program, the Department does not have
data to substantiate any estimate of the
cost to nonimmigrants for whom surety
bonds are posted; however, the
maximum possible amount likely would
be the full amount of the average bond
multiplied by the maximum estimated

number of visa applicants subject to the
bond, for a total of $3,000,000, if surety
companies were to charge 100 percent
of the bond amount and all applicants
posted surety bonds, rather than cash
bonds.

The estimated amount of time needed
for an average respondent to complete
ICE Form 1-352 is thirty minutes (.50
hours) per response. See 84 FR 44913.
The estimated additional time burden
associated with this temporary final rule
for visa applicants, who will have to
complete an ICE Form [-352, arrange for
the posting of a bond, and return to a
consular section following their
departure from the United States, is two
hours. Using the average hourly wage
for all private, non-farm, payrolls as
calculated by the Bureau of Labor
Statistics for March 2019, $27.70,
multiplied by a factor of 1.479 (to
account for overhead costs) gives a
fully-loaded wage of $40.97. That wage
multiplied by the estimated time burden
of two hours per visa applicant for 300
applicants yields a total burden on
applicants of $24,582 in time plus up to
$3,000,000 for bond costs, for a total to
applicants of $3,024,582.

During the time that this temporary
final rule is in effect, surety companies
will need to learn about the Pilot
Program and its requirements. The
Department consulted DHS
representatives to benefit from their
experience in this area and, based on
that consultation, estimates and
assumes that: each Treasury-certified
surety company currently issuing
immigration bonds will conduct a
regulatory review; this task is equally
likely to be performed by either an in-
house attorney or by a non-attorney at
each surety company; it will take eight
hours for the regulatory review by either
an in-house attorney or a non-attorney,
such as an insurance agent (or
equivalent), at each surety. To calculate
the familiarization costs, the estimated
review time of eight hours was
multipled by the average hourly loaded
wage rate of an attorney and an
insurance agent, $73.26.25 The

25 This represents an average of an in-house
attorney’s fully loaded hourly wage rate and an
insurance agent’s fully loaded hourly wage rate.
Bureau of Labor Statistics, Occupational
Employment Statistics May 2018, Standard
Occupational Code 23-1011 Lawyers, Mean hourly
wage $69.34, http://www.bls.gov/oes/2018/may/
0es231011.htm. The fully loaded wage rate is
calculated using the percentage of wages to total
compensation, found in the Bureau of Labor
Statistics, Employer Costs for Employee
Compensation June 2018, Table 5. Employer costs
per hour worked for employee compensation and
costs as a percent of total compensation: private
industry workers, by major occupational group,
Management, Professional, and related Group,

Continued
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familiarization cost per surety company
was calculated to be $586.08 (8 hours x
$73.26). For FY 2019, nine sureties
posted immigration bonds with ICE. The
total estimated regulatory
familiarization cost for all sureties
currently issuing immigration bonds
was calculated to be $5,275 ($73.26 x 8
hours x 9 sureties).

The total Government cost associated
with this rule is $70,911. That amount
includes printing costs, the collection
and processing burden for each form,
and additional work from consular
officers. The total printing costs equates
to $225, which is estimated by
multiplying the maximum number of
aliens subject to the Pilot Program under
the temporary rule (300) by the cost of
printing two forms per response for
$0.75. The collection and processing of
each Form I-352 takes an average of 6
hours and will be conducted by a
government employee with an average
hourly wage plus overhead estimated to
be $28.02. The total cost to the
government of collecting and processing
the ICE Form I-352 for bonds issued
under this temporary final rule,
including costs associated with appeals,
cancellation or bond breach, is
estimated to be $50,436 ($28.02 x six
hours x 300 bonds). The estimated
additional time a consular officer with
an average hourly wage of $135 will
expend for each case subject to a bond
is 30 minutes. The total cost associated
with additional work from consular
officers is estimated to be $20,250. If a
traveler breaches a surety bond posted
pursuant to this temporary final rule,
ICE will incur some cost in collecting on
the bond. Because ICE has no reliable
basis for estimating the number of
travelers that will post surety bonds, as
opposed to cash bonds, or the
percentage of travelers posting bonds
who will breach the terms of the bond,
ICE is unable to estimate the cost
associated with enforcing bond
breaches. Each agency will bear the

http://www.bls.gov/news.release/archives/ecec_
09182018.pdf. Wages are 68.7 percent of total
compensation. $100.93 = $69.34/0.687. Bureau of
Labor Statistics, Occupational Employment
Statistics May 2018, Standard Occupational Code
41-3021 Insurance Sales Agents, Mean hourly wage
$32.64, http://www.bls.gov/oes/2018/may/
0es413021.htm. The fully loaded wage rate is
calculated using the percentage of wages to total
compensation, found in the Bureau of Labor
Statistics, Employer Costs for Employee
Compensation June 2018, Table 5. Employer costs
per hour worked for employee compensation and
costs as a percent of total compensation: private
industry workers, by major occupational group,
Sales and Office Occupational Group, http://
www.bls.gov/news.release/archives/ecec_
09182018.pdf. Wages are 71.6 percent of total
compensation. $45.59 = $32.64/0.716. $73.26 =
($45.59 + $100.93)/2.

costs associated with the activities of its
personnel.

The Office of Management and Budget
(OMB) has determined that this is a
significant, though not economically
significant, regulatory action under
Executive Order 12866. As such, OMB
has reviewed this regulation
accordingly.

Executive Order 13563

Along with Executive Order 12866,
Executive Order 13563 direct agencies
to assess costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
The Department has reviewed the
temporary final rule under Executive
Order 13563 and has determined that
this rulemaking is consistent with the
guidance therein.

Executive Orders 12372 and 13132—
Federalism

This temporary final rule will not
have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Nor will the
temporary final rule have federalism
implications warranting the application
of Executive Orders 12372 and 13132.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
requirements of Section 5 of Executive
Order 13175 do not apply to this
rulemaking.

Executive Order 12988—Civil Justice
Reform

The Department has reviewed the
temporary final rule in light of sections
3(a) and 3(b)(2) of Executive Order
12988 to eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13771—Reducing
Regulation and Controlling Regulatory
Costs

Executive Order 13771 directs all
agencies to repeal at least two existing
regulations for each new regulation
issued in FY 2017 and thereafter. It
further directs agencies that the “total

incremental costs of all regulations
should be no greater than zero” in FY
2017 and, for subsequent years, no
greater than a total amount of
incremental costs that the director of the
Office of Management and Budget
(OMB) determines. This temporary final
rule is exempt from the Executive
Order, however, because it is de
minimis.

Paperwork Reduction Act

This temporary final rule does not
impose any new reporting or
recordkeeping requirements subject to
the Paperwork Reduction Act, 44 U.S.C.
Chapter 35. The Department of State
will rely on form I-352 from the
Department of Homeland Security, OMB
Control Number 1653-0022, to
implement the provisions of this rule.
The Department of Homeland Security
has accounted for this use of the form
in its information collection requests to
the Office of Management and Budget.

List of Subjects in 22 CFR Part 41

Administrative practice and
procedure, Aliens, Passports and visas.

For the reasons stated in the
preamble, the Department amends 22
CFR part 41 as follows:

PART 41—VISAS: DOCUMENTATION
OF NONIMMIGRANTS UNDER THE
IMMIGRATION AND NATIONALITY
ACT, AS AMENDED

m 1. The authority citation for part 41
continues to read as follows:

Authority: 8 U.S.C. 1101; 1102; 1104; 1182;
1184; 1185 note (section 7209 of Pub. L. 108—

458, as amended by section 546 of Pub. L.
109-295); 1323; 1361; 2651a.

m 2. Amend §41.11 by adding paragraph
(c) to read as follows:

§41.11 Entitlement to nonimmigrant
status.
* * * * *

(c) Visa Bond Pilot Program—(1)
Summary. This paragraph (c) establishes
a pilot program (Visa Bond Pilot
Program) implementing section
221(g)(3) of the Immigration and
Nationality Act (INA). Under the Visa
Bond Pilot Program, consular officers
will require a Maintenance of Status and
Departure Bond (Visa Bond) be posted
with the U.S. Department of Homeland
Security, as a condition of visa issuance,
for certain visa applicants.

(2) Visa Bond Pilot Program
parameters. Under the Visa Bond Pilot
Program, consular officers will require
Visa Bonds be posted by visa applicants
who meet the following three criteria:

(i) Apply for a B-1 and/or B-2
nonimmigrant visa;


http://www.bls.gov/news.release/archives/ecec_09182018.pdf
http://www.bls.gov/news.release/archives/ecec_09182018.pdf
http://www.bls.gov/news.release/archives/ecec_09182018.pdf
http://www.bls.gov/news.release/archives/ecec_09182018.pdf
http://www.bls.gov/news.release/archives/ecec_09182018.pdf
http://www.bls.gov/oes/2018/may/oes413021.htm
http://www.bls.gov/oes/2018/may/oes413021.htm

Federal Register/Vol. 85, No. 227/ Tuesday, November 24, 2020/Rules and Regulations

74883

(ii) Are nationals of one of the
following countries, which had an
overstay rate of ten percent or higher in
Fiscal Year 2019, according to the DHS
FY 2019 Overstay Report, https://
www.dhs.gov/publication/entryexit-
overstay-report, for B-1/B-2 visa
applicants: Afghanistan, Angola,
Bhutan, Burkina Faso, Burma, Burundi,
Cabo Verde, Chad, Democratic Republic
of the Congo (Kinshasa), Djibouti,
Eritrea, the Gambia, Guinea-Bissau, Iran,
Laos, Liberia, Libya, Mauritania, Papua
New Guinea, Sao Tome and Principe,
Sudan, Syria, and Yemen; and

(iii) Are granted a DHS waiver of
inadmissibility under INA section
212(d)(3)(A) prior to visa issuance.
Consular officers will set the Visa Bond
amount at $5,000, $10,000, or $15,000,
based on a consular officer’s assessment
of which amount is sufficient to ensure
the alien will not remain in the United
States beyond the end of the alien’s
authorized period of stay, while not
exceeding what the alien can pay. Visas
issued under the Visa Bond Pilot
Program will be valid for a single entry
to the United States within three
months of the date of visa issuance.

(3) Bond waiver authority. The Deputy
Assistant Secretary for Visa Services
may waive the bond requirement, for an
alien, country, or a category of aliens, if
the Deputy Assistant Secretary assesses
that such a waiver is not contrary to the
national interest. A waiver of the bond
requirement may be recommended to
the Deputy Assistant Secretary for Visa
Services by a consular officer where the
consular officer has reason to believe
the waiver would advance a national
interest or humanitarian interest. There
will be no procedure for visa applicants
to apply for a waiver of the bond
requirement. Consular officers will
determine whether a waiver would
advance a significant national interest or
humanitarian interest based on the
applicants purpose of travel and
employment, as described in the visa
application and during the visa
interview.

(4) Bond procedures. A Visa Bond
required under paragraph (c) of this
section must be submitted to and
approved by DHS. Upon the posting of
such bond, DHS will notify the
appropriate consular section overseas.
Under this Visa Bond Pilot Program,
Visa Bonds will be administered by U.S.
Immigration and Customs Enforcement
(ICE) in accordance with regulations,
procedures, and instructions
promulgated by DHS applicable to ICE
Form I-352, Immigration Bond. A Visa
Bond will be canceled when a visa
holder substantially performs with
respect to the terms and conditions of

the Visa Bond as set forth in paragraph
G(4) of Form I-352. Conversely, a Visa
Bond will be breached when there has
been a substantial violation of the terms
and conditions set forth in paragraph
G(4) of Form I-352. To demonstrate that
they performed within the bond
requirements, visa holders may, for
example, schedule an appointment at a
consular section outside the United
States within 30 days of their departure
from the United States and, after
establishing their identity through
personal appearance and presentation of
a passport, provide information to a
consular officer confirming they
departed the United States on or before
the expiration of their authorized period
of stay. Upon doing so, visa holders will
have substantially performed bond
requirements, provided they maintained
the conditions of their status while
admitted to the United States. Visa
holders who do not appear at a consular
section still may ensure cancellation of
the bond if the visa holder substantially
complies with the terms and conditions
of the Visa Bond as set forth in
paragraph G(4) of Form [-352 and
provides ICE probative documentation
of timely departure, if required. Visa
holders who timely file an application
for extension of stay or change of status
are not deemed to be in breach of bond.

(5) Appeal of bond breach
determination. A determination of a
breach bond may be appealed in
accordance with instructions on the
applicable DHS forms governing bond
breach determinations and appeal
rights.

(6) Effect on other law. Nothing in this
paragraph (c) shall be construed as
altering or affecting any other authority,
process, or regulation provided by or
established under any other provision of
Federal law.

Carl C. Risch,

Assistant Secretary for Consular Affairs,
Department of State.

[FR Doc. 2020-24223 Filed 11-23-20; 8:45 am]
BILLING CODE 4710-06-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 381

[Docket No. 20-CRB-0011-PBR (2018
2022) COLA (2021)]

Cost of Living Adjustment to Public
Broadcasters Compulsory License
Royalty Rate

AGENCY: Copyright Royalty Board,
Library of Congress.

ACTION: Final rule; cost of living
adjustment.

SUMMARY: The Copyright Royalty Judges
announce a cost of living adjustment
(COLA) to the royalty rate that
noncommercial radio stations at certain
colleges, universities, and other
educational institutions that are not
affiliated with National Public Radio
must pay for the use in 2021 of
published nondramatic musical
compositions in the SESAC repertory
pursuant to the statutory license under
the Copyright Act for noncommercial
broadcasting.

DATES:
Effective date: December 9, 2020.
Applicability dates: These rates are
applicable to the period beginning
January 1, 2021, and ending December
31, 2021.

FOR FURTHER INFORMATION CONTACT:
Anita Blaine, CRB Program Assistant, by
telephone at (202) 707-7658 or by email
at crb@loc.gov.

SUPPLEMENTARY INFORMATION: Section
118 of the Copyright Act, title 17 of the
United States Code, creates a statutory
license for the use of published
nondramatic musical works and
published pictorial, graphic, and
sculptural works in connection with
noncommercial broadcasting.

On January 19, 2018, the Copyright
Royalty Judges (Judges) adopted final
regulations governing the rates and
terms of copyright royalty payments
under section 118 of the Copyright Act
for the license period 2018-2022. See 83
FR 2743. Pursuant to these regulations,
on or before December 1 of each year,
the Judges shall publish in the Federal
Register notice of the change in the cost
of living and a revised schedule of the
rates codified at § 381.5(c)(3) relating to
compositions in the repertory of SESAC.
The adjustment, fixed to the nearest
dollar, shall be the greater of (1) the
change in the cost of living as
determined by the Consumer Price
Index (all consumers, all items) (‘““CPI-
U”) “during the period from the most
recent index published prior to the
previous notice to the most recent index
published prior to December 1, of that
year” or (2) 1.5%. 37 CFR 381.10.

The change in the cost of living as
determined by the CPI-U during the
period from the most recent index
published prior to the previous notice,
i.e., before December 1, 2019, to the
most recent index published before
December 1, 2020, is 1.2%.1 In

10n November 12, 2020, the Bureau of Labor
Statistics announced that the CPI-U increased 1.2%
over the last 12 months.
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accordance with 37 CFR 381.10(b), the
Judges announce that the COLA for
calendar year 2021 shall be 1.5%.
Application of the 1.5% COLA to the
2020 rate for the performance of
published nondramatic musical
compositions in the repertory of
SESAC—$162 per station—results in an
adjusted rate of $164 per station.

List of Subjects in 37 CFR Part 381

Copyright, Music, Radio, Television,
Rates.

Final Regulations

In consideration of the foregoing, the
Judges amend part 381 of title 37 of the
Code of Federal Regulations as follows:

PART 381—USE OF CERTAIN
COPYRIGHTED WORKS IN
CONNECTION WITH
NONCOMMERCIAL EDUCATIONAL
BROADCASTING

m 1. The authority citation for part 381
continues to read as follows:

Authority: 17 U.S.C. 118, 801(b)(1), and
803.

m 2. Section 381.5 is amended by
revising paragraph (c)(3)(iv) to read as
follows:

§381.5 Performance of musical
compositions by public broadcasting
entities licensed to colleges and

universities.
* * * * *

(C) * *x %

(3) * * *

(iv) 2021: $164 per station.
* * * * *

Dated: November 17, 2020.
Jesse M. Feder,
Chief Copyright Royalty Judge.
[FR Doc. 2020-25741 Filed 11-23-20; 8:45 am]
BILLING CODE 1410-72-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 386

[Docket No. 20-CRB—-0012-SA—-COLA
(2021)]

Cost of Living Adjustment to Satellite
Carrier Compulsory License Royalty
Rates

AGENCY: Copyright Royalty Board (CRB),
Library of Congress.

ACTION: Final rule; cost of living
adjustment.

SUMMARY: The Copyright Royalty Judges
announce a cost of living adjustment
(COLA) of 1.2% in the royalty rates

satellite carriers pay for a compulsory
license under the Copyright Act. The
COLA is based on the change in the
Consumer Price Index from October
2019 to October 2020.

DATES:

Effective date: December 9, 2020.
Applicability dates: These rates are
applicable to the period January 1, 2021,

through December 31, 2021.

FOR FURTHER INFORMATION CONTACT:
Anita Blaine, CRB Program Assistant, by
telephone at (202) 707-7658 or by email
at crb@loc.gov.

SUPPLEMENTARY INFORMATION: The
satellite carrier compulsory license
establishes a statutory copyright
licensing scheme for the distant
retransmission of television
programming by satellite carriers. 17
U.S.C. 119. Congress created the license
in 1988 and reauthorized the license for
additional five-year periods until 2019
when it made the license permanent.?

On August 31, 2010, the Copyright
Royalty Judges (Judges) adopted rates
for the section 119 compulsory license
for the 2010-2014 term. See 75 FR
53198. The rates were proposed by
Copyright Owners and Satellite
Carriers 2 and were unopposed. Id.
Section 119(c)(2) of the Copyright Act
provides that, effective January 1 of each
year, the Judges shall adjust the royalty
fee payable under Section 119(b)(1)(B)
“to reflect any changes occurring in the
cost of living as determined by the most
recent Consumer Price Index (for all
consumers and for all items) [CPI-U]
published by the Secretary of Labor
before December 1 of the preceding
year.” Section 119 also requires that
“[n]otification of the adjusted fees shall
be published in the Federal Register at
least 25 days before January 1.” 17
U.S.C. 119(c)(2).

The change in the cost of living as
determined by the CPI-U during the
period from the most recent index
published before December 1, 2019, to
the most recent index published before
December 1, 2020, is 1.2%.3 Application
of the 1.2% COLA to the current rate for
the secondary transmission of broadcast
stations by satellite carriers for private

1The most recent five-year reauthorization was
pursuant to the STELA Reauthorization Act of 2014,
Public Law 113-200. The license was made
permanent by the Satellite Television Community
Protection and Promotion Act of 2019, Public Law
116-94, div. P, title XI, § 1102(a), (c)(1), 133 Stat.
3201, 3203.

2 Program Suppliers and Joint Sports Claimants
comprised the Copyright Owners while DIRECTV,
Inc., DISH Network, LLC, and National
Programming Service, LLC, comprised the Satellite
Carriers.

3 0n November 12, 2020, the Bureau of Labor
Statistics announced that the CPI-U increased 1.2%
over the last 12 months.

home viewing—30 cents per subscriber
per month—results in an unchanged
rate of 30 cents per subscriber per
month (rounded to the nearest cent). See
37 CFR 386.2(b)(1). Application of the
1.2% COLA to the current rate for
viewing in commercial establishments—
60 cents per subscriber per month—
results in a rate of 61 cents per
subscriber per month (rounded to the
nearest cent). See 37 CFR 386.2(b)(2).

List of Subjects in 37 CFR Part 386
Copyright, Satellite, Television.
Final Regulations

In consideration of the foregoing, the
Judges amend part 386 of title 37 of the
Code of Federal Regulations as follows:

PART 386—ADJUSTMENT OF
ROYALTY FEES FOR SECONDARY
TRANSMISSIONS BY SATELLITE
CARRIERS

m 1. The authority citation for part 386
continues to read as follows:

Authority: 17 U.S.C. 119(c), 801(b)(1).

m 2. Section 386.2 is amended by adding
paragraphs (b)(1)(xii) and (b)(2)(xii) to
read as follows:

§386.2 Royalty fee for secondary
transmission by satellite carriers.

* * * * *

(b) E

(1) * * *

(xii) 2021: 30 cents per subscriber per
month.

(2) * * *

(xii) 2021: 61 cents per subscriber per
month.

Dated: November 17, 2020.
Jesse M. Feder,
Chief Copyright Royalty Judge.
[FR Doc. 2020-25742 Filed 11-23-20; 8:45 am]
BILLING CODE 1410-72-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2020-0001; FRL-10016—41
Region 4]

Air Plan Approval; NC; Blue Ridge
Paper SO, Emission Limits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a source-
specific State Implementation Plan (SIP)
revision submitted by the State of North
Carolina Department of Environmental
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Quality, Division of Air Quality (DAQ),
in final form, through a letter dated
September 3, 2020. North Carolina’s
September 3, 2020, source-specific SIP
revision requests that EPA incorporate
into the SIP more stringent sulfur
dioxide (SO,) permit limits than those
currently contained in the SIP for the
Blue Ridge Paper Products, LLC (also
known as BRPP) facility located in the
Beaverdam Township Area of Haywood
County, North Carolina. Specifically,
EPA is approving, into the SIP, specific
SO, permit limits and associated
operating restrictions, monitoring,
recordkeeping, reporting (MRR) and
testing compliance requirements
established in BRPP’s title V operating
permit as permanent and enforceable
SO- control measures. North Carolina
submitted these limits to support its
recommendation that EPA designate the
Beaverdam Township Area as
“attainment/unclassifiable”” under the
2010 primary SO- national ambient air
quality standard (NAAQS or standard)
(also referred to as the 2010 1-hour SO»
NAAQS). The purpose of this
rulemaking is not to take action on
whether these SO, emissions limits are
adequate for EPA to designate the
Beaverdam Township Area as
attainment under the 2010 1-hour SO»
NAAQS. Instead, EPA will determine
the air quality status and designate
remaining undesignated areas for the
2010 1-hour SO, NAAQS, including the
Beaverdam Township Area, in a
separate action. This SIP approval does
not prejudge that future designation
action.

DATES: This rule is effective November
24, 2020.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2020-0001. All documents in the docket
are listed on the www.regulations.gov
website. Although listed in the index,
some information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials can
either be retrieved electronically via
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303-8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Evan Adams, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street SW, Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—9009. Mr. Adams can also be
reached via electronic mail at
adams.evan@epa.gov.

I. Background

On June 24, 2020, North Carolina
submitted a draft source-specific SIP
revision through parallel processing to
EPA for approval. Specifically, North
Carolina’s June 24, 2020, draft SIP
revision requested EPA incorporate
specific SO, permit limits and
associated operating restrictions, MRR,
and testing compliance parameters
contained in title V operating permit
number 08961T29 (T29) issued to
BRPP 1 by DAQ, on June 2, 2020, into
the North Carolina SIP to establish these
emission limits and parameters as
permanent federally enforceable control
measures and strengthen the North
Carolina SIP. BRPP is a subsidiary of
Evergreen Packaging and is located in
the City of Canton in Beaverdam
Township, Haywood County, North
Carolina, 25 kilometers west of
Asheville, North Carolina.

In a notice of proposed rulemaking
(NPRM) published on August 31, 2020
(85 FR 53715), EPA proposed to approve
North Carolina’s June 24, 2020, draft
source-specific SIP revision. In this
action, EPA is now finalizing approval
of North Carolina’s source-specific SIP
revision for BRPP which was submitted
in final form on September 3, 2020. EPA
reviewed the final submission, and it
contains no substantive changes to
North Carolina’s June 24, 2020, draft
source-specific SIP revision that EPA
proposed to approve in the August 31,
2020, NPRM. Table 1 below lists the
emissions limits to be incorporated in
the North Carolina SIP for BRPP.2

TABLE 1—PERMIT T29 SO, EMISSION LIMITS FOR INCORPORATION INTO THE NORTH CAROLINA SIP

SO Permlitted

fead emission limit
E{I::ﬁsl'gn Emission unit description Title V permit No.

08961729
(Ib/hr)*

G08020 .... | No. 10 Recovery Furnace-BLS-normal OPEration ...........coceooiiiiiiiiieinieiieesie ettt 28.0
No. 10 Recovery Furnace-ULSD—startup and shutdown .. 0.54
G08021 .... | No. 11 Recovery Furnace-BLS—normal Operation .............cccooiiiiiiiiiiiieei et 28.0
No. 11 Recovery Furnace-ULSD—startup and ShUtdOWN ...........ccoiiiiiiiiiiiiiniesee e 0.54
G09028 .... | NO. 4 Lime KilN ...oooeiiiieeiie e e 6.28
G09029 .... | No. 5 Lime Kiln ..... 10.47
G11039 .... | Riley Coal Boiler 61.32
G11040 ... | NO. 4 POWET BOIIET ..ottt ettt et et e bt e e a b e e s bt e st e e eteeeabeeaaeeambeesaeeebeaanbeeabeesmseenseeenbeesseeannn 82.22
G11042 ... | Riley Bark BOIIEF ........oueiiieieee e e r e 68.00

*Ib/hr = pounds per hour; BLS = black liquor solids; and ULSD = ultra low sulfur diesel.

1BRPP is a vertically integrated pulp and paper
mill that produces specialty paperboard packaging
products. BRPP’s primary operations are classified
under North American Industry Classification

System 322121 (Paper Except Newsprint Mills). The

facility utilizes multiple boilers to produce steam
for energy generation and provide heat for the
pulping and paper making processes.

2More detail on the emission units, emission
limits, and operating, MRR, and testing
requirements are provided in the August 31, 2020,
NPRM. See 85 FR 53715.
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The August 31, 2020, NPRM provides
additional detail regarding the
background and rationale for EPA’s
action. Comments on the August 31,
2020, NPRM were due on or before
September 30, 2020.

II. Response to Comments

EPA received five comments on the
August 31, 2020, NPRM, all of which
are included in the EPA docket under
Docket Identification No. EPA-R04—
OAR-2020-0001. All five comments are
generally supportive of the stricter SO,
emission limits and EPA’s action to
approve SO, emission limits and
compliance parameters into the North
Carolina SIP. One commenter also
expressed their satisfaction with air
permits and how they believe they
prove to be an efficient way to limit SO,
emissions. Furthermore, the BRPP
facility provided comments in support
of EPA’s proposed action. EPA
summarizes and responds to one
specific comment below to provide
clarification.

Comment: One commenter stated that
the stricter SO, limits at the BRPP
facility are a “welcomed sight,” and that
they support the stricter limitations but
also notes, “The implementation of
continuous monitoring devices is
paramount for such standards to be
met.” The commenter also states that
the limits “although relatively strict,
should strive to become more strict as
there were no restrictions for SO, prior”
and that the limits should be monitored
periodically to reduce emissions rather
than wait until new equipment is
added.

Response: EPA appreciates the
commenter’s support of the new SO,
emission limits to strengthen the North
Carolina SIP. Regarding the
commenter’s statements concerning
monitoring, EPA notes that the permit
conditions for five of the seven emission
units at BRPP that EPA is incorporating
into the North Carolina SIP require
continuous monitoring to ensure proper
operation of associated emissions
control equipment and continuous
compliance with the SO, emission
limits.3 As EPA explained in the August
31, 2020, NPRM, the type of monitoring
required for these units is known as
parametric monitoring, and it is a
common method to ensure continuous
compliance with an emissions limit in
lieu of continuous direct sampling and
monitoring of the subject pollutant. This
is a common regulatory approach used

3The permit conditions for other two emissions
units EPA is incorporating into the North Carolina
SIP require fuel usage restrictions and associated
recordkeeping to ensure compliance with the SO,
emissions limits.

in various Federal regulations such as
the Maximum Achievable Control
Technology standards and New Source
Performance Standards.

In BRPP’s permit T29, parametric
monitoring is required for the five
emissions units that use a scrubber to
control SO, emissions. The parameters
that are critical to proper operations of
these scrubbers include scrubber liquid
flow, pH, and pressure drop as provided
in T29 and explained in more detail in
the NPRM. T29 includes conditions
restricting operating levels for each of
the relevant parameters to minimum
levels that demonstrate compliance with
the underlying SO, emission limit as
established during performance testing
and requires continuous monitoring
devices for these parameters. In
addition, permit T29 requires periodic
testing to confirm that the established
operating levels for the relevant
parameters continue to demonstrate
compliance with the SO, emission
limits and requires BRPP to comply
with any revised operating parameters
as needed to demonstrate continuous
compliance with the SO, emission
limits based on such future tests. EPA’s
final action approves these operating
and continuous monitoring
requirements and parameters into the
North Carolina SIP.

Regarding the commenter’s statement
that the SO, emissions limits should
strive to be more strict, states have
flexibility in how to structure their SIPs
and EPA is required to approve a SIP
submission that complies with the
provisions of the Clean Air Act (CAA or
Act). North Carolina exercised this
flexibility in developing its source-
specific SIP revision for BRPP, and EPA
is approving the SO, emissions limits
contained therein as a SIP-strengthening
measure because they are more stringent
than any existing limits for BRPP in the
North Carolina SIP and comply with the
Act. Should North Carolina submit a SIP
revision in the future with revised SO»
limits, EPA would again evaluate the
sufficiency of those limits based on the
CAA criteria for approvability.

IIL. Incorporation by Reference

In this document, EPA is taking final
action to include regulatory text that
includes incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference into North Carolina’s SIP
the conditions identified below from
title V operating Permit No. 08961T29
issued by DAQ to BRPP with an
effective date of June 2, 2020. These
permit conditions relate to enforcement
of and compliance with SO, emission
limitations at BRPP for seven SO,

emitting units. Specifically, DAQ has
requested EPA incorporate into the
North Carolina SIP: (1) Condition 2.2
J.1.b; (2) the Ib/hr SO, emission
limitations in Table 2.2 J.1 for the No.
10 and No. 11 Recovery Furnaces
(G08020 and G08021), No. 4 and No. 5
Lime Kilns (G09028 and G09029) and
Riley Bark, Riley Coal, and No. 4 Power
Boilers (G11042, G11039 and G11040);
(3) for the No. 10 and No. 11 Recovery
Furnaces (G08020 and G08021)—
condition 2.2 J.1.c.i; (4) for No. 4 and
No. 5 Lime Kilns (G09028 and
G09029)—condition 2.2 J.1.c.iii;
condition 2.2 D.1.f.ii; Table 2.2 D-2;
condition 2.2 D.1.h; condition 2.2
D.1.i.ii; condition 2.2 D.1.j.ii; conditions
2.2 D.1.1.ii, 2.2 D.1.1.iii, 2.2 D.1.Liv, 2.2
D.1.1.v, 2.2 D.1.1.vii, and 2.2 D.1.1.viii;
condition 2.2 D.1.m; condition 2.2
D.1.n; condition 2.2 D.1.0; and
condition 2.2 D.1.p.iii; (5) for the Riley
Bark, Riley Coal and No. 4 Power
Boilers (G11042, G11039 and G11040)—
condition 2.2 J.1.c.vii and Table 2.2 J.2;
(6) Testing—condition 2.2 J.1.d, Table
2.2 ].3, and condition 2.2 J.1.e; (7)
Recordkeeping—conditions 2.2 J.1.g.i,
2.2J.1.g.ii, and 2.2 J.1.g.iii; (8)
Reporting—conditions 2.2 J.1.h and 2.2
J.1.i. EPA has made, and will continue
to make, these materials generally
available through www.regulations.gov
and at the EPA Region 4 Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

IV. Final Action

EPA is approving SO, emissions
limits and associated operating
restrictions, MRR, and testing
compliance parameters from BRPP’s
title V operating permit T29 into the
North Carolina SIP. EPA confirms that
the SO, emissions limits and associated
operating restrictions, MRR, and testing
compliance parameters for BRPP are
more stringent than requirements that
are currently approved into the North
Carolina SIP for BRPP. By incorporating
these SO, permit limits and associated
operating restrictions, MRR, and testing
compliance parameters into the North
Carolina SIP, these requirements will
become permanently federally
enforceable and strengthen the North
Carolina SIP.

Section 553(d)(3) of the
Administrative Procedure Act (“APA”’),
5 U.S.C. 553(d)(3), provides that final
rules shall not become effective until 30
days after date of publication in the
Federal Register “except. . . as
otherwise provided by the agency for
good cause.” The purpose of this
provision is to “‘give affected parties a
reasonable time to adjust their behavior
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before the final rule takes effect.”
Omnipoint Corp. v. Fed. Commc’n
Comm’n, 78 F.3d 620, 630 (D.C. Cir.
1996); see also United States v.
Gavrilovic, 551 F.2d 1099, 1104 (8th Cir.
1977) (quoting legislative history). Thus,
in determining whether good cause
exists to waive the 30-day delay, an
agency should “balance the necessity
for immediate implementation against
principles of fundamental fairness
which require that all affected persons
be afforded a reasonable amount of time
to prepare for the effective date of its
ruling.” Gavrilovic, 551 F.2d at 1105.
EPA has determined that there is good
cause for making this final rule effective
immediately after balancing such
considerations. Regarding affording
affected persons reasonable time to
prepare, BRPP does not need time to
prepare for the effective date of this rule
because the emissions limits and
compliance parameters EPA is
incorporating into the SIP are already
federally enforceable through the
facility’s title V permit, and BRRP is
already meeting those limits and
compliance parameters. Thus, the only
consequence of EPA’s action is to make
the terms and conditions of the permit
submitted for SIP approval permanently
federally enforceable, which has no
immediate impact on BRPP. Regarding
necessity for immediate
implementation, delaying the effective
date of the SIP approval for 30 days after
publication in the Federal Register risks
interfering with EPA’s ability to
consider these limits and compliance
parameters when assessing the most
current and accurate information
reflecting the air quality status around
BRRP in its upcoming final designation
decision under the 2010 1-hour SO,
NAAQS, as that designation decision is
due under court order to be signed no
later than December 31, 2020. Moreover,
it is in the public’s interest for EPA’s
approval and incorporation of these
enforceable permit terms to be made
permanently federally enforceable
immediately. For these reasons, the
agency finds that good cause exists
under APA section 553(d)(3) to make
this rule effective immediately upon
publication.

This final rulemaking does not
address whether the specific SO, permit
limits and compliance permit
conditions from operating permit T29
are adequate for EPA to promulgate an
attainment/unclassifiable designation of
the 2010 1-hour SO, NAAQS for the
Beaverdam Township Area near BRPP.
However, final approval of these SO,
permit limits and associated compliance
parameters into the SIP, allows EPA to

evaluate a modeling demonstration that
these limits provide for attainment as
part of the rulemaking on the 2010 1-
hour SO, NAAQS designation for the
Beaverdam Township Area in Haywood
County, North Carolina. Final approval
of this SIP under CAA section 110, does
not prejudge the outcome of EPA’s
forthcoming designation of the
Beaverdam Township Area, as that
future determination is occurring as part
of a separate rulemaking under CAA
section 107 for all remaining
undesignated areas in the country.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
if they meet the criteria of the CAA.
This action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
These actions are not a ‘“‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 25, 2021. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sulfur oxides.
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Dated: November 13, 2020.
Mary Walker,
Regional Administrator, Region 4.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart ll—North Carolina

m 2.In §52.1770 is amended by adding
paragraph (d) to read as follows:

§52.1770 Identification of plan.
(d) EPA-Approved North Carolina
Source-Specific Requirements.

EPA-APPROVED NORTH CAROLINA SOURCE-SPECIFIC REQUIREMENTS

. State effective | EPA approval Federal Register :
Name of source Permit No. date dzftg Citatior? Explanation
Blue Ridge Paper Title V Operating 6/2/2020 11/24/2020 | [Insert citation of Only the following provisions:
Products, LLC. Permit No. publication in the | (1) Condition 2.2 J.1.b.
08961T29. Federal Register]. | (2) The Ib/hr SO, emission limitations in
Table 2.2 J.1 for the No. 10 and No.
11 Recovery Furnaces (G08020 and
G08021), No. 4 and No. 5 Lime Kilns
(G09028 and G09029) and Riley Bark,
Riley Coal, and No. 4 Power Boilers
(G11042, G11039 and G11040).

(3) No. 10 and No. 11 Recovery Fur-
naces (G08020 and G08021)—Condi-
tion 2.2 J.1.c.i.

(4) No. 4 and No. 5 Lime Kilns (G09028
and G09029)—Condition 2.2 J.1.c.iii;
Condition 2.2 D.1.fii: Table 2.2 D-2;
Conditions 2.2 D.1.h, 2.2 D.1.i.ii; 2.2
D.1.j.ii, 2.2 D.1.Li, 2.2 D.1.Lii, 2.2
D.1.1.iv, 22 D.1.lv, 2.2 D.1.Lvii, 2.2
D.1.Lvii, 22 D.1.m, 22 D.1.n, 2.2
D.1.0, and 2.2 D.1.p.iii.

(5) Riley Bark, Riley Coal, and No. 4
Power Boilers (G11042, G11039 and
G11040)—Condition 2.2 J.1.c.vii and
Table 2.2 J.2.

(6) Testing—Condition 2.2 J.1.d, Table
2.2 J.3, and Condition 2.2 J.1.e.

(7)  Recordkeeping—Conditions 2.2
J.1.g., 2.2 J.1.g.ii, and 2.2 J.1.g.iij;

(8) Reporting—Conditions 2.2 J.1.h and
2.2 J1..

* * * * *

[FR Doc. 2020-25464 Filed 11-23-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[EPA-R03-OAR-2019-0678; FRL-10016—
45-Region 3]

Approval and Promulgation of State
Plans for Designated Facilities and
Pollutants; City of Philadelphia and
District of Columbia

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the negative
declarations submitted to satisfy the
requirements of the Emission
Guidelines and Compliance times for

Municipal Solid Waste Landfills (MSW)
for the City of Philadelphia, located in
the Commonwealth of Pennsylvania,
and the District of Columbia. The
negative declaration certifies that there
are no existing facilities in the City of
Philadelphia or the District of Columbia
that must comply with this rule.

DATES: This final rule is effective on
December 24, 2020.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2019-0678. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.

Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Matthew Willson, Permits Branch
(3AD10), Air & Radiation Division, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814-5795.
Mr. Willson can also be reached via
electronic mail at Willson.Matthew@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On July 27, 2020 (85 FR 45154), EPA
published a notice of proposed
rulemaking (NPRM) for the City of
Philadelphia, located in the
Commonwealth of Pennsylvania, and
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the District of Columbia. In the NPRM,
EPA proposed approval of negative
declarations certifying that there are no
existing municipal solid waste landfills
in the City of Philadelphia or the
District of Columbia that are subject to
the requirements of 40 CFR part 60,
subpart Cf. The negative declarations
were submitted by The City of
Philadelphia Air Management Services
(AMS) and the District of Columbia
Department of Energy and Environment
(DOEE) on March 15, 2018 and
November 15, 2019, respectively.

Section 111(d) of the Clean Air Act
(CAA) establishes standards of
performance for certain existing sources.
Air pollutants included under this
section are those which have not
already been established as air quality
criteria pollutants via 42 U.S.C. 7408(a)
or hazardous air pollutants via 42 U.S.C.
7412. Section 111(d)(1) requires states to
submit to EPA for approval a plan that
establishes standards of performance.
The plan must provide that the state
will implement and enforce the
standards of performance. A Federal
plan is prescribed if a state does not
submit a state-specific plan or the
submitted plan is disapproved. If a state
has no designated facilities for a
standards of performance source
category, it may submit a negative
declaration in lieu of a state plan for
that source category according to 40
CFR 60.23a(b) and 62.06.

II. Municipal Solid Waste Landfill
Regulations

A MSW landfill is defined in 40 CFR
60.41f as, “an entire disposal facility in
a contiguous geographical space where
household waste is placed in or on
land.” Other substances may be placed
in the landfill which are regulated
under the Resource Conservation and
Recovery Act (RCRA) subtitle D, 40 CFR
257.2. MSW landfills emit gases
generated by the decomposition of
organic compounds or evolution of new
organic compounds from the deposited
waste. EPA regulations specifically
delineate measures to control methane
and nonmethane organic compound
(NMOC) emissions, which can adversely
impact public health.

The Emission Guidelines and
Compliance Times for Municipal Solid
Waste Landfills, as codified at 40 CFR
part 60, subpart Cf (subpart Cf, or
Emission Guidelines), apply to states
with MSW landfills that accepted waste
after November 8, 1987 and commenced
construction, reconstruction, or
modification before July 17, 2014. Such
landfills are considered to be “existing”
landfills. In states with facilities
meeting the applicability criteria of an

existing MSW landfill, the
Administrator of an air quality program
must submit a state plan to EPA that
implements the Emission Guidelines.

III. Summary of State Submittal and
EPA Analysis

AMS and DOEE have determined that
there are no MSW landfills in their
respective jurisdictions subject to
Federal CAA landfill regulations
pursuant to 40 CFR part 60, subpart Cf.
The aforementioned negative
declarations were made pursuant to the
requirements at 40 CFR 60.23a(b) and
62.06, certifying that there are no
existing source MSW landfills in their
respective jurisdictions subject to the
requirements of 40 CFR part 60, subpart
Cf. A typographical error in the letter
from AMS was noted and clarified by
Philadelphia AMS in an email on May
1, 2020. A notice of proposed
rulemaking was published in the
Federal Register on July 27, 2020 (85 FR
45154). Due to a clerical error, the email
clarification sent by AMS was not
included in the docket for this action at
the time of NPRM publication; however,
this email has now been included in the
docket. This error was not substantive,
did not affect the public’s ability to
provide comments and has no impact
on the final disposition. One comment
was received in support of this action.

IV. Final Action

In this final action, EPA is approving
the City of Philadelphia and the District
of Columbia’s negative declarations
submitted to EPA on March 15, 2018
and November 15, 2019 respectively.
The negative declarations satisfy the
requirements of 40 CFR 60.23a(b) and
62.06, serving in lieu of a CAA 111(d)
state plan for existing MSW landfills.

V. Statutory and Executive Order
Reviews

A. General Requirements

EPA’s role with regard to negative
declarations for designated facilities
received by EPA from states is to notify
the public of the receipt of such
negative declarations and revise 40 CFR
part 62 accordingly. This action merely
proposes to approve the state’s negative
declaration as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).
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C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 25, 2021. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action, approving the negative
declarations submitted by the City of
Philadelphia and the District of
Columbia, certifying that there are no
existing municipal solid waste landfills
in the City of Philadelphia or the
District of Columbia that are subject to
the requirements of 40 CFR part 60
subpart Cf, may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 62

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting andrecordkeeping
requirements.

Dated: November 2, 2020.
Cosmo Servidio,
Regional Administrator, Region III.
For the reasons stated in the

preamble, the EPA amends 40 CFR part
62 as follows:

PART 62—APPROVAL AND
PROMULGATION OF STATE PLANS
FOR DESIGNATED FACILITIES AND
POLLUTANTS

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

m 2. Revise §62.2140 to read as follows:

§62.2140 Identification of plan—negative
declaration.

Letter from the District of Columbia,
Department of Energy and Environment,
submitted November 15, 2019,
certifying that there are no existing
municipal solid waste landfills in the
District of Columbia that are subject to
40 CFR part 60, subpart Cf.

Subpart NN—Pennsylvania

m 3. Revise §62.9633 to read as follows:

§62.9633 lIdentification of plan—negative
declaration.

Letter from the City of Philadelphia,
Department of Public Health, submitted

March 15, 2018 and amended by email
on May 1, 2020, certifying that there are
no existing municipal solid waste
landfills in the City of Philadelphia that
are subject to 40 CFR part 60, subpart
Cf.

[FR Doc. 2020-24690 Filed 11-23-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52

[EPA-HQ-OAR-2018-0048; FRL—10016-21—
OAR]

RIN 2060-AT89

Prevention of Significant Deterioration
(PSD) and Nonattainment New Source
Review (NNSR): Project Emissions
Accounting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is promulgating revisions
to its major New Source Review (NSR)
applicability regulations to clarify when
the requirement to obtain a major NSR
permit applies to a source proposing to
undertake a physical change or a change
in the method of operation (i.e., a
project) under the major NSR
preconstruction permitting programs.
Under these programs, an existing major
stationary source proposing to
undertake a project must determine
whether that project will constitute a
major modification subject to the major
NSR preconstruction permitting
requirements by following a two-step
applicability test. The first step is to
determine if the proposed project would
result in a “significant emissions
increase” of a regulated NSR pollutant
(Step 1). If the proposed project is
determined to result in such an
increase, the second step is to determine
if the project would also result in a
“significant net emissions increase” of
that pollutant from the source (Step 2).
In this action, we are promulgating
revisions to our major NSR applicability
regulations to clarify that both increases
and decreases in emissions resulting
from a proposed project can be
considered in Step 1 of the major NSR
major modification applicability test.
We refer to the consideration of
emissions increases and decreases in
Step 1 as project emissions accounting.
DATES: This final rule is effective on
December 24, 2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID

No. EPA-HQ-OAR-2018-0048. All
documents in the docket are listed in
the https://www.regulations.gov
website. Although listed in the index,
some information may not be publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
electronically through https://
www.regulations.gov.

In addition, the EPA has a website for
NSR rulemakings at: https://
www.epa.gov/nsr. The website includes
the EPA’s proposed and final NSR
regulations, as well as guidance
documents and technical information
related to preconstruction permitting.

FOR FURTHER INFORMATION CONTACT: For
further information concerning this
action, please contact Jessica Montanez,
U.S. EPA, Office of Air Quality Planning
and Standards, Air Quality Policy
Division, Mail Code C504—-03, 109 T.W.
Alexander Drive, Research Triangle
Park, NC 27709; by telephone at (919)
541-3407 or by email at
montanez.jessica@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our” is used, we mean
the EPA and wherever “reviewing
authorities,” or “‘air agencies” is used,
we mean air pollution control agencies.

I. General Information
A. Does this action apply to me?

Entities potentially affected directly
by this action include sources in all
industry categories. Entities potentially
affected directly by this action also
include state, local and tribal air
pollution control agencies responsible
for permitting sources pursuant to the
major NSR programs requirements.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this
Federal Register document will be
posted at https://www.epa.gov/nsr.

C. How is this document organized?

The information presented in this
document is organized as follows:

I. General Information
A. Does this action apply to me?
B. Where can I get a copy of this document
and other related information?
C. How is this document organized?
II. Background
A. The New Source Review Program
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B. Major Modifications Under the NSR
Program

C. Project Emissions Accounting

D. Legal Analysis and Policy Rationale

III. Final Action

A. Summary of Final Action

B. Comments Received and Basis for Final
Action

1. General Comments on the Proposal

2. Revisions to Step 1 of the NSR Major
Modification Applicability Test

3. Legal Rationale

Defining the Scope of a Project

5. Monitoring, Recordkeeping and
Reporting of Emissions Decreases in Step
1 of the NSR Major Modification
Applicability Test

. Considering Emissions Decreases in Step
1 for Delegated and SIP-Approved
Programs

7. Environmental and Economic Impact
Considerations of Project Emissions
Accounting

IV. Environmental Justice Considerations
V. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

C. Paperwork Reduction Act (PRA)

D. Regulatory Flexibility Act (RFA)

E. Unfunded Mandates Reform Act
(UMRA)

F. Executive Order 13132: Federalism

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

H. Executive Order 13045: Protection of

Children From Environmental Health
and Safety Risks

. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

J. National Technology Transfer and
Advancement Act (NTTAA)

K. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations

L. Congressional Review Act (CRA)

M. Judicial Review

VI. Statutory Authority

-

=2}

—

II. Background

On August 9, 2019, the EPA
proposed ! to revise its major NSR
applicability regulations to clarify when
the requirement to obtain a permit
applies to an existing major stationary
source proposing to undertake a
physical change or change in the
method of operation (i.e., project) under
the major NSR preconstruction
permitting programs. More specifically,
the EPA proposed to revise its NSR
applicability regulations to make it clear
that both emissions increases and
decreases that result from a given
proposed project are to be considered in

184 FR 39244 (August 9, 2019).

Step 1 of the NSR major modification
applicability test in a process known as
project emissions accounting.

In the subsections that follow, the
EPA introduces the NSR program and
summarizes information from the
proposal, including: (1) What
constitutes a major modification under
the major NSR programs, (2) the project
emissions accounting process and its
place in the major modification
applicability test, and (3) the legal
rationale for the regulatory revisions
that were proposed. The history of the
EPA'’s treatment of emissions increases
and decreases in Step 1 of the major
modification applicability test,
including the March 2018 Memorandum
titled “Project Emissions Accounting
Under the New Source Review
Preconstruction Permitting Program,”’ 2
was provided in the notice of proposed
rulemaking and will not be restated
here. The public comment period for
this proposed rule ended on October 8,
2019.

A. The New Source Review Program

As established under the Clean Air
Act (CAA), the NSR program is a
preconstruction permitting program that
requires certain stationary sources of air
pollution to obtain permits prior to
beginning construction. The NSR
permitting program applies to both new
construction and to modifications of
existing sources, regardless of whether
the source is in an area where the
national ambient air quality standards
(NAAQS) have been exceeded
(nonattainment area) or if the source is
in an area where the NAAQS have not
been exceeded (attainment or
unclassifiable area). New construction
and modifications that emit “regulated
NSR pollutants” 3 over certain

2Letter from E. Scott Pruitt, to Regional
Administrators, “Project Emissions Accounting
Under the New Source Review Preconstruction
Permitting Program,”” March 13, 2018 (‘“March 2018
Memorandum”) available at: https://www.epa.gov/
sites/production/files/2018-03/documents/nsr._
memo_03-13-2018.pdf. As indicated in the
proposal, the March 2018 Memorandum explained
that “the EPA interpreted the current NSR
regulations as providing that emissions decreases as
well as increases are to be considered in Step 1 of
the NSR applicability process, where those
decreases and increases are part of a single project.”
More specifically, in the March 2018 Memorandum
the EPA interpreted the current major NSR
regulations to mean that emissions increases and
decreases could be considered in Step 1 for projects
that involve multiple types of emissions units in the
same manner as they are considered for projects
that only involve new or only involve existing
emissions units.

340 CFR 52.21(b)(50). The regulations at 40 CFR
52.21 apply to the federal PSD program. The EPA
has other NSR regulations including 40 CFR 51.165,
51.166, and Appendix S of part 51, that contain
analogous provisions. This final rule also applies to
those analogous provisions as well. However, there

thresholds are subject to major NSR
requirements, while smaller emitting
sources and modifications may be
subject to minor NSR requirements or be
excluded from NSR altogether.

Major NSR permits for sources that
are located in attainment or
unclassifiable areas are referred to as
Prevention of Significant Deterioration
(PSD) permits. These permits can also
cover pollutants for which there are no
NAAQS. Major NSR permits for sources
located in nonattainment areas and that
emit pollutants above the specified
thresholds for which the area is in
nonattainment are referred to as
nonattainment NSR (NNSR) permits.
The pollutant(s) at issue and the air
quality designation of the area where
the facility is located or proposed to be
built determine the specific permitting
requirements. The CAA requires sources
subject to PSD to meet emission limits
based on Best Available Control
Technology (BACT) as specified by CAA
section 165(a)(4), and sources subject to
NNSR to meet Lowest Achievable
Emissions Rate (LAER) pursuant to CAA
section 173(a)(2). Other requirements to
obtain a major NSR permit vary
depending on whether it is a PSD or
NNSR permit.

A new stationary source is subject to
major NSR requirements if its potential
to emit (PTE) a regulated NSR pollutant
exceeds statutory emission thresholds.*
If it exceeds the applicable threshold,
the NSR regulations define it as a
“major stationary source.” ®

An existing major stationary source
triggers major NSR permitting
requirements when it undergoes a
“major modification.” The EPA’s
implementing regulations for NSR
establish a two-step process for
determining major NSR applicability for
projects at stationary sources. To be
subject to major NSR requirements, the
project must result in both (1) a
significant emissions increase from the
project (the determination of which is

are certain modification provisions under Title I,
Subpart D of the CAA and the EPA nonattainment
NSR regulations that apply to certain nonattainment
area classifications. For example, CAA
section182(e)(2) and 40 CFR part 51, Appendix S
11.A.5.(v). This final rule does not cover those
provisions. We cite to 40 CFR 52.21 for
convenience, but the regulatory revisions we are
finalizing apply to other regulations as specified in
the regulatory text section of this final rule.

4For PSD, the statute uses the term “major
emitting facility”” which is defined as a stationary
source that emits, or has a PTE, at least 100 tons
per year (tpy) if the source is in one of 28 listed
source categories—or at least 250 tpy if the source
is not—of “any air pollutant.” CAA section 169(1).
For NNSR, the emissions threshold for a major
stationary source is 100 tpy, although lower
thresholds may apply depending on the degree of
the nonattainment problem and the pollutant.

540 CFR 52.21(b)(1)(1).
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called “Step 1" of the NSR applicability
analysis); and (2) a significant net
emissions increase at the stationary
source, taking account of emission
increases and emission decreases
attributable to other projects undertaken
at the stationary source within a specific
time frame (called “Step 2 of the NSR
applicability analysis, or
““contemporaneous netting”’). For this
two-step process, the NSR regulations
define what emissions rate constitutes
“significant” for each NSR pollutant.®

In many cases, these requirements of
the major NSR program (or equivalent
requirements) are formally adopted by a
state or local air agency, and the agency
submits a revised state implementation
plan (SIP) to the EPA for approval. The
EPA’s regulations provide for the
minimum requirements of these
programs. Upon the EPA approving the
SIP, the air agency becomes the
“reviewing authority” for major NSR
permits for sources within its
boundaries. When a state or local air
agency is not the permitting authority,
either the EPA issues the major NSR
permits or a state or local air agency
issues the major NSR permits on behalf
of the EPA by way of a delegation
agreement. For sources located in Indian
country, the EPA is currently the only
permitting authority for major NSR.
Currently, state and local air agencies
issue the vast majority of major NSR
permits each year.

New sources and modifications that
do not require a major NSR permit may
instead require a minor NSR permit
prior to construction. Minor NSR
permits are almost exclusively issued by
state and local air agencies, although the
EPA issues minor NSR permits in some
areas of Indian country. Minor NSR
requirements are approved into a SIP in
order to achieve and maintain the
NAAQS.7 The CAA and the EPA’s
regulations are less prescriptive
regarding minimum requirements for
minor NSR, thus, air agencies generally
have more flexibility in designing their
minor NSR programs.

B. Major Modifications Under the NSR
Program

In the proposal, the EPA explained
that our NSR regulations define a major
modification 8 as any physical change or
change in the method of operation of an
existing major stationary source that
would result in a significant emissions
increase of a regulated NSR pollutant©

640 CFR 52.21(b)(23).

7 CAA section 110(a)(2)(C).

840 CFR 52.21(b)(2).

9 “Regulated NSR pollutant” is defined at 40 CFR
52.21(b)(50). A “regulated NSR pollutant” includes

(as determined in Step 1 of the NSR
major modification applicability test)
and a significant net emissions increase
of that pollutant (as determined in Step
2 of the major modification applicability
test) 10 from the major stationary source.
This two-step applicability test, which
has been an element of the NSR
programs since the 1980’s, was codified
by the 2002 NSR Reform Rule 1 to
explicitly include the prior EPA practice
of looking first at whether any emissions
increase that would result from a
project 12 by itself is significant before
evaluating whether there would be a
significant “net emission increase’ 13
from the major stationary source. In
other words, Step 1 considers the effect
of the project alone and Step 2 considers
the effect of the project and any other
emissions changes at the major
stationary source that are
contemporaneous to the project (i.e.,
generally within a 5-year period) and
creditable.

An emissions increase of a regulated
NSR pollutant is considered significant
if the emissions increase in Step 1 or 2,
would be equal to or greater than any of
the pollutant-specific Significant
Emissions Rates (SERs) listed under the
definition of “significant” in the
applicable PSD or NNSR regulations.4
The SERs in the existing NSR
regulations are based on an EPA
determination that increases in
emissions below these levels are de
minimis and thus need not be subject to
major NSR permitting. For those
regulated NSR pollutants not
specifically listed, any increase in
emissions is significant.?5 In addition,

any pollutant for which a NAAQS has been
promulgated and other pollutants such as sulfuric
acid mist and hydrogen sulfide, among others.

10 The NSR major modification applicability test
is described in 40 CFR 52.21(a)(2)(iv)(a).

111n 2002, the EPA issued a final rule that revised
the regulations governing the major NSR program.
The agency refers generally to this rule as the “NSR
Reform Rule.” As part of this 2002 rule, the EPA
revised the NSR applicability requirements for
modifications to allow sources more flexibility to
respond to rapidly changing markets and plan for
future investments in pollution control and
prevention technologies. 67 FR 80185 (December
31, 2002).

1240 CFR 52.21(b)(52). We use the term ““project”
to mean the physical change or change in method
of operation under review, though this can
encompass one or more activities at an existing
major source. A subsequent section of this rule’s
preamble discusses how multiple activities should
be evaluated to determine whether these activities
constitute one project.

1340 CFR 52.21(b)(3).

1440 CFR 52.21(b)(23) defines when emissions of
listed pollutants are considered significant under
the federal PSD program. These pollutants include,
but are not limited to, the following: Pollutants for
which a NAAQS has been promulgated, fluorides,
and sulfuric acid mist.

1540 CFR 52.21(b)(23)(ii). Per 40 CFR
52.21(b)(23)(iii), significant also means any

the procedure for calculating whether a
proposed project would result in a
significant emissions increase depends
upon the type of emissions unit(s) 16
that would be included in the proposed
project. The emissions units involved in
a project can be new, existing, or a
combination of new and existing units
(i.e., multiple types of emissions
units).1” For new units,18 the NSR
regulations require the difference in pre-
and post-project emissions to be
calculated based on the difference
between a unit’s baseline actual
emissions (as applicable to new
emissions units) 19 and its potential to
emit 20 after the project. For existing
units,2? the NSR regulations require that
the difference in pre- and post-project
emissions be calculated based on the
difference between a unit’s baseline
actual emissions (as applicable to
existing emissions units) 22 and its
projected actual emissions 23 after the
project. Baseline actual emissions for
new units are based on the units’
potential to emit before the project.24
Potential to emit represents a unit’s
maximum capacity to emit a pollutant
under its physical and operational
design. Baseline actual emissions for
existing units are determined based on
the rate of actual emissions (in tons per
year) a unit has emitted in the past.
Projected actual emissions for existing
units are determined based on the
maximum rate of actual emissions (in
tons per year) a unit is projected to emit
in the future.

Once a source determines that a
significant emissions increase would
occur in Step 1, then the source may
deem the project to be a major

emissions rate or any net emissions increase
associated with a major stationary source or major
modification, which would construct within 10
kilometers of a Class I area, and have an impact on
such area equal to or greater than 1 pg/m3, (24-hour
average).

1640 CFR 52.21(b)(7). There are two types of
emissions units, new and existing. A “replacement
unit” as defined in the NSR regulations is an
existing emissions unit.

17 40 CFR 52.21(a)(2)(iv).

1840 CFR 52.21(b)(7)(i). The NSR regulations
define a “new emissions unit” as “any emissions
unit that is (or will be) newly constructed and that
has existed for less than two years from the date
such emission unit first operated.”

1940 CFR 52.21(b)(48)(iii).

2040 CFR 52.21(b)(4).

2140 CFR 52.21(b)(7)(ii).

2240 CFR 52.21(b)(48)(i) and (ii).

2340 CFR 52.21(b)(41). A source may elect to use
the potential to emit for the emissions unit in lieu
of projected actual emissions as provided by 40 CFR
52.21(b)(41)(ii)(d).

24 The “baseline actual emissions for purposes of
determining the emissions increase that will result
from the initial construction and operation of such
unit shall equal zero; and thereafter, for all other
purposes, shall equal the unit’s potential to emit.”
40 CFR 52.21(b)(48)(iii).



Federal Register/Vol. 85,

No. 227/Tuesday, November 24, 2020/Rules and Regulations

74893

modification or perform the Step 2
contemporaneous netting analysis to
determine if there would be a significant
net emissions increase at the major
source and thus be subject to major NSR
permitting.25 A net emissions increase
means, with respect to any regulated
NSR pollutant emitted at a major
stationary source, the amount by which
the sum of the following exceeds zero:
(a) [t]he increase in emissions from a
particular physical change or change in
the method of operation at a stationary
source as calculated pursuant to [40
CFR 52.21](a)(2)(iv); and (b) [a]lny other
increases and decreases in actual
emissions at the major stationary source
that are contemporaneous with the
particular change and are otherwise
creditable.26 The Step 2
contemporaneous netting analysis is
conducted by adding the emissions
increase 27 from the project as
determined in Step 1 to all other
increases and decreases in actual
emissions at the major stationary source
that are contemporaneous with the
project and otherwise creditable.
Emissions increases and decreases are
contemporaneous if they occur between
“[t]he date 5 years before construction
on the particular change commences;
and [t]he date that the increase from a

25 Step 2, which is also known as
contemporaneous netting, is voluntary and can add
complexity to the NSR major modification
applicability process in that it requires the
additional accounting of all other increases and
decreases in actual emissions that are
contemporaneous to the project and creditable. This
includes accounting of all creditable increases and
decreases in emissions over the five-year period
prior to the commence construction date for the
project, regardless of whether those increases and
decreases were associated with air permitting
actions for which records would be readily
available. It also requires that the source anticipate
and include in the netting analysis any creditable
increases or decreases in emissions that may occur
after the commence construction date for the project
and prior to the date the increase from the project
is expected to occur, which can range from months
to years. 40 CFR 52.21(b)(3)(i)(b). In aggregate, this
accounting can span well over five years and
involve many emissions units at large, complex
sources. Additionally, to be creditable, emissions
decreases accounted for in Step 2 must, among
other things, be enforceable as a practical matter at
and after the time actual construction on the project
being evaluated in Step 1 begins, which may
require one or more additional permitting actions
to establish such enforceable emission limits. 40
CFR 52.21(b)(3)(vi)(b). If a project results in a
significant emissions increase in Step 1, a source
may choose to forego the potentially complex and
cumbersome process of conducting a
contemporaneous netting analysis and subject itself
to major NSR permitting requirements after
conducting the Step 1 analysis.

2640 CFR 52.21(b)(3).

27 This emissions increase is the aggregate
increase in emissions from the project and, thus, it
includes any emissions increases and decreases
from the individual emissions units that are part of
the project.

particular change occurs.” 28 An
increase or decrease in actual emissions
in Step 2 is creditable only if the EPA
Administrator or other reviewing
authority has not relied on it in issuing
a PSD or NNSR permit for the source
and the permit is still in effect at the
time the major modification occurs.29
Furthermore, emissions increases in
Step 2 are only creditable if the new
level of actual emissions exceeds the old
level of actual emissions.3° Emissions
decreases in Step 2, on the other hand,
are creditable only to the extent that the
old level of actual emissions or the old
level of allowable emissions, whichever
is lower, exceeds the new level of actual
emissions and the decrease in actual
emissions is enforceable as a practical
matter at and after the time that actual
construction of the particular change
begins.3? In nonattainment areas,
emissions reductions are also only
creditable if they have not been relied
upon for demonstrating attainment or
reasonable further progress.32

A project that results in a significant
emissions increase in Step 1 and a
significant net emissions increase in
Step 2 of the NSR major modification
applicability test is a major modification
that requires a major NSR permit.

C. Project Emissions Accounting

As we stated in the March 2018
Memorandum, in 2017 the EPA
“identified certain elements of the NSR
regulations and associated EPA policies
that have been sources of confusion and
uncertainty”” for both permitting
authorities and stakeholders alike.33
One such element was “whether
emissions decreases from a proposed
project at an existing major stationary
source may be taken into account under
Step 1 of the major modification
applicability process in the EPA NSR
regulations.” 3¢ Thus, in the
Memorandum, we communicated that
after review of past regulatory
interpretations and the existing
regulations as whole, we interpret our
“current NSR regulations [to] provide
that emissions decreases as well as
increases are to be considered at Step 1
of the NSR applicability process,
provided they are part of a single

2840 CFR 52.21(b)(3)(ii). The contemporaneous
period could be different from a 5-year time period
for states with approved State Implementation
Plans.

2940 CFR 52.21(b)(3)(iii)(a).

3040 CFR 52.21(b)(3)(v).

3140 CFR 52.21(b)(3)(vi).

3240 CFR 51.165(a)(1)(vi)(E)(3).
33 March 2018 Memorandum at 1.
34]d.

project” 35 in the process known as
“project emissions accounting.”

A project can involve new, existing,
or a combination of new and existing
units. Before the March 2018
Memorandum, there was uncertainty
and confusion on whether both
increases and decreases could be
considered at Step 1 for all types of
emissions units because of a slight
variation in the regulatory text used for
the NSR major modification
applicability test that applies to projects
that involve a combination of new and
existing units (i.e., hybrid test) as
compared to the major modification
applicability tests that apply to only
new or only existing units. As we
explained further in the March 2018
Memorandum and in this rule’s
proposal, the regulatory text for new
units and existing units use the phrase
“sum of the difference,” while the
hybrid test used the phrase “sum of the
increases.” In the March 2018
Memorandum, the EPA determined,
after a review of past regulatory
interpretations and the existing
regulations as whole, that the best
reading of our regulations is that both
increases and decreases in emissions
could be accounted for at Step 1 for all
three types of emissions units under
their respective NSR major modification
applicability tests. However,
recognizing the uncertainty described
previously the proposal included
revised regulatory text to clarify the
regulations that define the major
modification applicability test as it
applies to projects involving multiple
types of emissions units.3¢ The
proposed regulatory textmade clear that
emissions increases and decreases for
projects that involve multiple types of
emissions units can be considered in the
same manner as emissions increases and
decreases for projects that only involve
new units or only involve existing units
in Step 1 of the NSR major modification
applicability test. The regulatory text
that governed this hybrid test prior to
the finalization of this rule said that “a
significant emissions increase of a
regulated NSR pollutant is projected to
occur if the sum of the emissions
increases for each emissions unit, using
the method specified in [40 CFR 52.21]
(a)(2)(iv)(c) 37 through (d)38 . . . as
applicable with respect to each emission
unit, for each type of emissions unit
equals or exceeds the significant amount

35d.
36 40 CFR 52.21(a)(2)iv) ().

37 Actual-to-projected-actual applicability test for
projects that only involve existing emissions units.
38 Actual-to-potential test for projects that only

involve construction of a new emissions unit(s).
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of that pollutant.” 3° Thus, in the
proposal, we proposed to revise the
term “‘sum of the emissions increases”
to “sum of the difference” to mirror the
text in 40 CFR 52.21(a)(2)(iv)(c) through
(d) to help clarify that projects that
involve multiple types of emissions
units should treat the calculation of the
change in emissions from the project in
Step 1 of the NSR major modification
applicability test in the same way as the
calculations for projects that only
involve new units or only involve
existing units (i.e., considering both
emissions increases and decreases from
the proposed project in Step 1). We also
proposed to clarify that the revised term
“sum of the difference” would apply to
“all emissions units” instead of ““for
each emissions unit” to make clear that
for projects that involve multiple types
of emissions units, the source owner or
operator will first calculate the “sum of
the difference” for each existing unit
and “sum of the difference” for each
new unit according to 40 CFR
52.21(a)(2)(iv)(c) and (d) respectively,
and then, the owner or operator would
proceed to add the “sum of the
difference” from (c) and (d) according to
40 CFR 52.21(a)(2)(iv)(f), the hybrid test.
In the proposal, we also added
regulatory text to clarify that the term
“sum of the difference” as used in the
referenced subparagraphs shall include
both increases and decreases in
emissions as calculated in accordance
with those subparagraphs.

D. Legal Analysis and Policy Rationale

In the March 2018 Memorandum, we
explained that “the CAA contains no
statutory definition of the term “major
modification.” The CAA does, however,
define the term “modification” as “any
physical change in, or change in the
method of operation of, a stationary
source which increases the amount of
any air pollutant emitted by such source
or which results in the emission of any
air pollutant not previously emitted.” 40
The major NSR applicability regulations
discussed previously reflect an
interpretation of the statutory phrase
“increases the amount of any air

3940 CFR 52.21(a)(2)(iv)(f) (2019).

40 March 2018 Memorandum at 3. 42 U.S.C.
7411(a)(4); CAA section 111(a)(4). This definition of
“modification,” originally enacted by Congress in
1970 as part of the New Source Performance
Standards (NSPS) program, was incorporated by
reference for purposes of the newly enacted PSD
and nonattainment programs by the Clean Air Act
Amendments of 1977. 42 U.S.C. 7479; CAA section
169(1)(C) (“The term ‘construction’ when used in
connection with any source or facility includes the
modification (as defined in section 7411(a) of this
title) of any source or facility.”); 42 U.S.C. 7501(4);
CAA section 171(4) (“The terms ‘modifications’ and
‘modified’ mean the same as the term ‘modification’
as used in section 7411(a)(4) of this title.”).

pollutant emitted” that is contained in
this definition of “modification” in
section 111 of the CAA 41 and as cross
referenced in both Part C (PSD) and Part
D (NNSR) of Title I of the CAA.42 The
United States Court of Appeals for the
District of Columbia Circuit (D.C.
Circuit) has recognized that the CAA “is
silent on how to calculate such
‘increases’ in emissions.” 43 Thus, the
question of how to determine whether a
physical change or change in the
method of operation “increases”
emissions is ambiguous.#* Accordingly,
because the statutory text does not itself
dictate how to determine whether a
physical change or change in the
method of operation “increases”
emissions, under principles established
by the Supreme Court,*5 the “EPA has
the authority to choose an
interpretation” of the term “increases”
in “administering the NSR program and
filling in the gaps left by Congress.” 46
And in choosing an interpretation of the
term “increases” in relation to the
administration of the NSR program,
“[t]here can be no doubt that the EPA
is entitled to balance environmental
concerns with economic and
administrative concerns, at least to a
point.” 47

The EPA believes that allowing for
consideration of both emissions
increases and decreases from a project is
consistent with congressional intent for
the PSD and NNSR preconstruction
permitting programs to cover existing
sources only when they undertake
projects which result in a non-de
minimis increase in emissions.*8 If the
full scope of emissions changes from a

4142 U.S.C. 7411(a)(4).

4242 U.S.C. 7479(2)(C); 42 U.S.C.7501(4).

43 New York v. EPA, 413 F.3d 3, 22 (D.C. Cir.
2005) (New York I).

44 New York v. EPA, 443 F.3d 880, 888—-89 (D.C.
Cir. 2006) (New York II) (“‘Congress’s use of the
word ‘increases’ necessitated further definition
regarding rate and measurement for the term to
have any contextual meaning.”).

45 Chevron U.S.A. v. Natural Resources Defense
Council, 467 U.S. 837, 843 (1984) (Where the
“statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether
the agency’s answer is based on a permissible
construction of the statute.”)

46 New York I'v. EPA, 413 F.3d at 23, 24.

47 Id. at 23.

48 Alabama Power v. Costle, 636 F.2d 323, 401
(D.C. Cir. 1979) (“Congress wished to apply the
permit process, then, only where industrial changes
might increase pollution in an area, not where an
existing plant changed its operations in ways that
produced no pollution increase.”); Id. at 360
(“Categorical exemptions may also be permissible
as an exercise of agency power, inherent in most
statutory schemes, to overlook circumstances that
in context may fairly be considered de minimis. It
is commonplace, of course, that the law does not
concern itself with trifling matters, and this
principle has often found application in the
administrative context.”).

project were not considered in Step 1,
the regulations could subject a project to
major NSR when the actual effect of that
project would be to reduce emissions or
result in a de minimis increase in
emissions, which would be contrary to
congressional intent for this program.4+9
The EPA sees little policy support for
such an outcome. Allowing the
consideration of both increases and
decreases in emissions in Step 1 allows
sources to undertake projects that may
be environmentally beneficial overall
and that may be forgone if emissions
decreases cannot be considered in Step
1. Therefore, the EPA continues to
believe a two-step process—first
determining the full scope of emissions
changes, both increases and decreases,
from the project under consideration
and second, considering any increases
or decreases from other projects at the
source that are contemporaneous and
creditable—is a reasonable and
allowable interpretation of the phrase
“increases the amount of any air
pollutant emitted”” within the definition
of “modification.”

Furthermore, the EPA continues to
believe this approach represents sound
policy to the extent it encourages
sources to undertake projects that may
result in emissions decreases that might
not otherwise occur or could be
delayed. As stated in the proposal
preamble, various sources have
indicated to the EPA that they have
either significantly delayed or
abandoned altogether projects that
could have resulted in overall emissions
decreases 5° given the complexities that
Step 2 contemporaneous netting can

49Emissions decreases may also be accounted for
in Step 2; however, the text in the NSR regulations
reads that such decreases are ones “‘other”” than
those associated with the project being evaluated in
Step 1. 40 CFR 52.21(b)(3)(i)(b). Emissions
decreases may also be accounted for in Step 2.
However, if the source has had other creditable
emissions increases that are contemporaneous with
the project and must be accounted for at Step 2, the
effect of these creditable emissions increases may
be larger than the emissions decreases from the
project. In this way, without project emissions
accounting, a project that by itself results in a de
minimis increase or even an overall emissions
decrease could be subject to major NSR when
emissions increases from other projects are
considered in Step 2.

50 For example, National Mining Association
Response to Request for Comments on Regulations
Appropriate for Repeal, Replacement, or
Modification Pursuant to Executive Order 13777, 82
FR 17793, April 13, 2017, at 3—4, EPA-HQ-2017—
0190-37770; Testimony of Paul Noe for American
Forest & Paper Association (AF&PA) and American
Wood Council (AWC), House Energy & Commerce
Committee, Subcommittee on Environment, and
Climate Change, Oversight Hearing on “New Source
Review Permitting Challenges for Manufacturing
and Infrastructure,” at 2, 5, 7-8, February 14, 2018;
AF&PA and AWC April 25, 2019, Executive Order
12866 meeting materials (EPA-HQ-OAR-2018—
0048).
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entail, and given past EPA statements 51
that emissions decreases could not be
accounted for in Step 1. Several
commenters on the proposal also
provided descriptions of actual projects
that produced both increases and
decreases in emissions to illustrate the
types of projects that may result in
overall emissions decreases in Step 1 of
the NSR major modification
applicability test.52

II1. Final Action

A. Summary of Final Action

In this action, we are finalizing the
proposed clarifications to the Step 1
provisions of the major modification
applicability test at 40 CFR
52.21(a)(2)(iv).?3 More specifically, we
are finalizing minor revisions to the
regulations that apply to projects that
involve multiple types of emissions
units 54 to state that both emissions
increases and decreases can be
considered in Step 1 of the NSR major
modification applicability test in the
same manner as they are considered for
projects that only involve existing
emissions units 55 or only involve new
emissions units.6 These minor
revisions include, but are not limited to,
changing the term “‘sum of the
emissions increase” to “sum of the
difference” in the context of the hybrid
test that applies to multiple types of
emissions units and adding a provision
that specifies that the term “sum of the
difference” as used for all types of units
(new, existing and the combination of
new and existing units) shall include
both increases and decreases in
emissions as calculated in accordance
with those subparagraphs.

The EPA is also concluding that it is
appropriate to apply its “project
aggregation” interpretation and policy,
set forth in the 2018 final action that
completed reconsideration of a 2009
action on this topic (“the 2018 final
action on project aggregation”),57 to
Step 1 of the NSR major modification
applicability test for projects that
involve both increases and decreases in

5184 FR 39244, at 39247-39248 (August 9, 2019).
The proposal preamble includes a full description
of these past statements.

52For example, see comments in the regulatory
docket for this action at EPA-HQ-OAR-2018—
0048-0056, EPA-HQ-OAR-2018-0048-0072 and
EPA-HQ-OAR-2018-0048-0077.

53 Supra n.03.

5440 CFR 52.21(a)(2)(iv)(f).

5540 CFR 52.21(a)(2)(iv)(c).

5640 CFR 52.21(a)(2)(iv)(d).

5783 FR 57324 (November 15, 2018). The EPA
notes, however, that state and local air agencies
with approved SIPs are and were not required to
amend their plans to adopt the interpretation that
projects should be aggregated when ““substantially
related.”

emissions. Application of this policy
may assist sources that are responsible
for determining the scope of a project to
make that determination and avoid the
over aggregation or under aggregation of
activities that could subsequently be
considered an effort to circumvent the
NSR program. As discussed in the 2018
final action on project aggregation, the
“substantially related” test in the
project aggregation interpretation and
policy calls for sources to aggregate
emissions from nominally separate
activities when there is an apparent
technical or economical interconnection
between those activities. This 2018 final
action on project aggregation also
includes a rebuttable presumption that
activities that occur outside a 3-year
period are not related and should not be
grouped into one project.

Furthermore, the EPA is concluding
that the provisions at 40 CFR 52.21(r)(6)
are adequate to ensure sufficient
monitoring, recordkeeping and
reporting of emissions for projects
determined not to trigger major NSR,
after considering both emissions
increases and decreases from the project
in Step 1 of the NSR major modification
applicability test. These requirements
apply when there is a “reasonable
possibility” that the project could still
result in a significant emissions
increase. Lastly, the EPA is not making
the regulatory changes in this final rule
mandatory for adoption by state and
local air agencies with approved major
NSR programs. Thus, state and local air
agencies can adopt these changes at
their discretion.

B. Comments Received and Basis for
Final Action

1. General Comments on the Proposal

The EPA received approximately 36
detailed comments 58 on the project
emissions accounting proposal, which
included comments from industry and
industry associations, state and local air
agencies, other governmental agencies,
environmental advocacy groups, and a
policy advocacy group. The EPA also
received several comments from
individuals and more than 600
comments on the proposed rule from a
mass mailer campaign.

The EPA’s responses to these
comments are provided in a separate
Response to Comments (RTC) document
included in the docket for this final
action. This final rule preamble

58 A few of the comments received include
comments from separate entities that joined efforts
to provide comments on the proposal for this final
action and thus more than 36 associations,
government agencies, groups or industry
representatives commented on the proposal.

addresses the most significant
comments received.

2. Revisions to Step 1 of the NSR Major
Modification Applicability Test

As we explained in Section II.C. of
this final rule preamble, the EPA
proposed to revise a portion of the major
NSR major modification applicability
regulations to provide needed clarity
over whether project emissions
accounting is allowed for all project
categories, including projects that
involve multiple types of emissions
units. Specifically, the EPA proposed to
revise the text “sum of the emissions
increase” in 40 CFR 52.21(a)(2)(iv)(f) to
“sum of the difference,” as reflected in
subparagraphs 40 CFR
52.21(a)(2)(iv)(c)—(d), the applicability
test that applies to only existing units or
only new units respectively, to clarify
that both emissions increases and
decreases in emissions resulting from a
proposed project can be considered in
Step 1 of the NSR major modification
applicability test.

We also proposed to clarify that the
revised term “sum of the difference”
would apply to ““all emissions units”
instead of ““for each emissions unit” to
make clear that for projects that involve
multiple types of emissions units, the
source owner or operator will first
calculate the “sum of the difference” for
each existing unit and “sum of the
difference” for each new unit according
to 40 CFR 52.21(a)(2)(iv)(c) and (d)
respectively, and then, the owner or
operator would proceed to add the “sum
of the difference” from (c) and (d)
according to 40 CFR 52.21(a)(2)(iv)(f),
the hybrid test.

In addition, the EPA proposed to add
to the regulation a provision that
specifies that the term “sum of the
difference,” as used in the referenced
subparagraphs, shall include both
increases and decreases in emissions as
calculated in accordance with those
subparagraphs. With these proposed
revisions, we believe the regulations
make clear that accounting for
emissions decreases in Step 1 of the
major modification applicability test is
allowed for all projects, including
projects that involve multiple types of
emissions units.

Several commenters supported the
proposal’s premise of revising the
regulatory text to provide clarity that
both emissions increases and decreases
can be considered in Step 1 of the NSR
major modification applicability test for
projects that involve multiple types of
emissions units. A few of these
commenters also supported the specific
regulatory text revisions proposed. The
commenters stated that the proposal, if
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finalized, would improve and
streamline the permitting process,
provide for the timely issuance of
permits, and spark economic growth,
while still protecting the environment
because sources would be more likely to
undertake projects that would reduce
emissions if those projects were not
subject to the NSR major modification
requirements.

The EPA agrees with the commenters
who believe that the revisions being
finalized in this rule will add clarity to
Step 1 of the NSR major modification
applicability test and provide a more
accurate accounting of a project’s actual
emissions impact. This clarity and
accuracy could potentially incentivize
energy efficiency and/or other
environmentally beneficial projects,
thereby furthering the Congressional
purpose of the NSR program which is to
ensure environmental protection while
allowing for economic growth.5® We
also agree with the commenters who
supported the specific regulatory text
revisions we proposed that were
mentioned previously.

On the other hand, several
commenters argued that, by allowing
sources to take credit for emissions
decreases from a project in Step 1,
facilities may be able to avoid major
NSR permitting requirements including
the installation of controls based upon
BACT or LAER determinations, leading
to an increase in emissions. The
commenters stated that the proposed
rule, if adopted, would potentially
reverse air quality gains that have been
accomplished over the last few decades,
thereby increasing the likelihood of
adverse impacts to human health and
the environment. These commenters
urged the EPA to withdraw the
proposed rule and one commenter also
urged the EPA to withdraw the March
13, 2018 Memorandum on the same
subject.

These comments were echoed by the
mass mailer campaign commenters who
added that the proposed rule would
have the effect of allowing sources to
increase emissions without control
requirements, thereby enabling coal-
fired power plants to operate longer and
emit more pollution, reversing the
progress that has been achieved in
reducing acid rain in the Adirondacks.

The EPA respectfully disagrees with
these commenters, including the mass
mailer campaign commenters. First, this

59 Wisconsin Elec. Power Co. v. Reilly, 893 F.2d
901, 909-10 (7th Cir. 1990). (“[The] PSD program
“represented a balance between ‘the economic
interests in permitting capital improvements to
continue and the environmental interest in
improving air quality.” (quoting Chevron, 467 U.S.
at 851)).

rule does not directly pertain to or
impact acid rain production in the
Adirondacks. Second, we do not have a
reason to believe that the clarifications
to the NSR regulations reflected in this
rule will lead to significant and overall
emissions increases as a result of
construction at stationary sources.
Projects that cause emissions increases
are already not subject to major NSR
requirements if the increases in
emissions are below the SERs, with or
without considering the associated
emissions decreases in Step 1 of the
NSR major modification applicability
test. Nothing in this rule alters those
requirements. For many projects, when
considering both emission increases and
decreases in Step 1, the project will
likely not result in a significant
emissions increase and should be
treated as de minimis. This rule is only
a clarification of our existing regulations
regarding how to conduct projections of
project emissions changes by including
emissions increases and decreases in
this projection as part of Step 1 of the
NSR major modification applicability
test for projects that involve multiple
types of emissions units to make those
requirements consistent with the
applicability test for projects that only
involve new units or only involve
existing units. Those clarifications are
based on a logical reading of the statute
and consistent with the congressional
intent for the NSR program, which is to
ensure environmental protection while
allowing for economic growth. Finally,
even though certain projects may not be
subject to the NSR major modification
requirements, they may still be subject
to the applicable minor NSR program
permitting requirements.

These commenters did not provide
information that demonstrates that it
would always be more environmentally
beneficial for each project potentially
affected by this rule to proceed through
the major NSR permitting process and
thereby become subject to the applicable
NSR permitting requirements, including
the installation of BACT or LAER air
pollution control technology. There may
be environmental benefits from allowing
a source to consider decreases in Step
1 and, therefore, not trigger major NSR
based on a more accurate accounting of
the emissions from the project. By
clarifying that decreases may be
considered in Step 1, the rule provides
an incentive for sources to design their
projects to include emissions decreases
and pollution controls.6° In addition,

60 By allowing decreases in Step 1, we are
incentivizing sources to design their projects to
include emissions decreases and controls that may

projects that avoid major NSR because
they include emission decreases in their
calculation of the proposed project’s
emissions in Step 1 would not
necessarily otherwise trigger major NSR
because they may not result in a
significant net emissions increase in
Step 2. Furthermore, the EPA has been
told by stakeholders that some projects
may not even move forward if the
applicant cannot include emissions
decreases in its calculation of the
proposed’ project emissions in Step 1.
However, quantifying the
environmental impacts of this rule, as
with any NSR rule, is difficult because
NSR permitting actions are case-by-case
determinations that vary based on the
characteristics of the source of
emissions (e.g., location, magnitude of
emissions and stack heights), the
attainment status of the area, and many
other characteristics, including business
decisions on whether to proceed with a
particular project at a certain point in
time. The EPA does not have sufficient
permitting data to make this
quantification and even if the EPA were
to request that information through an
Information Collection Request for the
entire United States or a subset of states,
the permit application data do not
include information on many important
considerations including, for example,
the records of any business decisions on
whether to proceed with a particular
project. We also do not have access to,
nor do we require, reporting of any
information regarding decisions made
for projects that were not pursued.
Thus, to address this information gap,
the EPA requested in its August 2019
proposal any examples of the emissions
and cost impacts of considering both
emissions increases and decreases in
Step 1 of the NSR major modification
applicability test. Several commenters
answered that information request by
providing descriptions of projects that
produced both increases and decreases
in emissions to illustrate the types of
projects that may result in overall
emissions decreases in Step 1 of the
NSR major modification applicability
test.61 Two other commenters provided
examples highlighting how finalizing
this action would achieve emissions
reductions while also reducing the NSR
regulatory burden in the electric utility
sector.52 Others provided various
comments that suggest that this rule

be as stringent or more stringent than the BACT or
LAER requirements.

61 These comments can be found in Section 4.0
of the Response to Comments document for this
action.

62 These comments can be found in Section 5.0
of the Response to Comments document for this
action.
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may promote emissions reductions by
encouraging industry to seek emissions
reduction opportunities in their
planning processes that they might
otherwise forego if they were subject to
the major NSR program. However, the
information provided did not fill all the
data gaps (as explained previously,
these include emissions characteristics,
cost impacts, business decisions on
whether to proceed with a particular
project, etc.), and it also did not show
that consideration of emissions
decreases in Step 1 would necessarily
result in more emissions than would be
allowed if major NSR requirements are
triggered based on emissions increases
alone.

In the face of this uncertainty over
whether the clarification reflected in
this rule will increase emissions from
construction at stationary source of air
pollution, we have placed greater
importance on ensuring that the NSR
regulations are clear, logical, and
consistent with Congressional intent. As
explained in greater detail in Section
III.B.3. of this final rule’s preamble and
in the Response to Comments document
for this action, the EPA views allowing
for project emissions accounting to be
more consistent with the requirement in
the Act that a physical change or change
in the method of operation at an existing
major stationary source is subject to
major NSR if it results in a significant
increase in emissions. If project
emissions accounting were not allowed,
a project that does not result in an
overall significant increase in emissions
or that actually decreases emissions into
the ambient air could be subject to NSR.
The EPA believes that allowing for the
consideration of the full effect of a
project, including any associated
decreases, is consistent with the 2002
NSR Reform Rule and more faithfully
implements the intent of Congress for
the NSR programs, which is to ensure
environmental protection while
allowing for economic growth. That is
because projects that, in total, would
result in insignificant emissions
increases or overall emissions
reductions might be delayed or foregone
due to the potential complexities of
undergoing a Step 2 major modification
applicability process or requiring a
major NSR permit.

3. Legal Rationale

As noted in Background Section IL.D.
of this rule’s preamble, the major NSR
applicability regulations reflect an
interpretation of the statutory phrase
“increases the amount of any air
pollutant emitted” contained in the

definition of “modification.” 63 This
definition is cross referenced in both
Part C (PSD) and Part D (NNSR) of Title
I of the CAA.%¢ The D.C. Circuit has
recognized that the CAA “is silent on
how to calculate such ‘increases’ in
emissions.” 85 Thus, the question of
how to determine whether a physical
change or change in method of
operation “increases’ emissions is
ambiguous.®¢ Accordingly, because the
statutory text does not itself dictate how
to determine whether a physical change
or change in the method of operation
“increases” emissions, under principles
established by the Supreme Court,57 the
“EPA has the authority to choose an
interpretation” of the term “increases”
in “administering the NSR program and
filling in the gaps left by Congress.” 68
And in choosing an interpretation of the
term “increases’ in relation to the
administration of the NSR program,”,
“[tlhere can be no doubt that [the] EPA
is entitled to balance environmental
concerns with economic and
administrative concerns, at least to a
point.” 69

After reviewing comments received
on the proposal, the EPA continues to
believe that when determining whether
a physical change or change in the
method of operation “increases”
emissions, allowing for project
emissions accounting at Step 1 of the
NSR major modification applicability
test is more consistent with the Clean
Air Act, the 2002 NSR Reform Rule, and
the statutory purpose of the NSR
program. Not allowing for project
emissions accounting could lead to a
project that actually results in a
decrease in emissions being subject to
the major NSR permitting requirements.
The EPA believes this would undermine
the congressional intent of the NSR
program of ensuring environmental
protection while allowing for economic
growth because projects that, in total,
would result in insignificant emissions
increases or overall emissions
reductions might be delayed or foregone
due to the potential complexities of
undergoing a Step 2 contemporaneous
netting process or the time and expense
of major NSR permitting. The EPA
explains this conclusion in more detail
in the Response to Comments document
for this final action.

Several commenters objected to the
proposal, however, claiming that project

63 Supra n.41.
64 Supra n.42.
65 Supra n.43.
66 Supra n.44.
67 Supra n.45.
68 Supra n.46.
69 Supra n.47.

emissions accounting would create an
exemption from NSR such that not
every physical change or change in
method of operation would be
considered in the NSR major
modification applicability
determination. These commenters cited
to a D.C. Circuit decision 7° to argue that
“any” in the statutory phrase “increases
the amount of any air pollutant emitted”
contained in the definition of
“modification means “any’’ and the
EPA was creating a “project
exemption,” similar to the equipment
replacement rule deemed unlawful in
that D.C. Circuit decision, by allowing
the source to include unrelated
decreases in Step 1 to ensure a project
did not result in a significant emissions
increase.”!

The EPA does not agree that the
proposal was intended to create a
“project exemption” because, unlike the
equipment replacement rule found to be
unlawful in that decision, this rule
merely clarifies pre-existing
applicability requirements and does not
provide an exemption from major NSR.
This rule simply conforms the
regulatory text for projects that involve
multiple types of emissions units with
the regulatory text that applies to
projects that only involve new units or
that only involve existing units, and
also expressly articulates a meaning of
the term “sum of the difference” that is
inherent in the phrase. The EPA has
already applied a similar approach
following the March 2018
Memorandum, and this final rule
merely clarifies the regulations.

The EPA also disagrees with
commenters that argue that this rule
precludes consideration of “any”
physical change or change in method of
operation under the NSR major
modification applicability test.
Although we proposed that taking
account of emissions decreases at Step
1 did not present any reasonable
concerns regarding NSR
circumvention 72 under the EPA’s

70 New York v. EPA, 443 F.3d 880 (D.C. Cir. 2006)
(New York II).

71 New York II, 443 F.3d at 887-8 (by using the
word expansive word “any” in describing the
emissions-increasing changes that qualify as a
“modification” under Clean Air Act section
111(a)(4), Congress precluded the EPA from
excluding some such changes from NSR).

7284 FR 39244, at 39251 (August 9, 2019). (“We
do not believe it is necessary to adopt the same
criteria that apply for separation of activities (i.e.,
under aggregation) to the grouping of activities, by
considering such grouping to potentially constitute
“over aggregation” that, in turn, may constitute
NSR circumvention. The circumvention policy
speaks to the situation where a source carves up
what is plainly a single project into multiple
projects, where each of those separate projects may

Continued



74898 Federal Register/Vol. 85,

No. 227/Tuesday, November 24, 2020/Rules and Regulations

project aggregation policy,”3 the EPA
recognizes that certain aspects of the
proposal could have led to the
conclusion that the proposed rule
change would allow sources to attempt
to avoid NSR by allowing sources to
include unrelated emissions decreases
as part of the project under
consideration. Thus, in response to the
concerns raised by these and other
commenters, the EPA has determined it
is appropriate to limit the scope of
emissions decreases that can be
considered at Step 1 to only the project
under review and to not allow sources
to attempt to avoid NSR by expanding
the scope of decreases to those that are
not truly part of the project. As
discussed in more detail in Section
II1.B.4 of this preamble, the EPA has
concluded that it is appropriate to apply
its project aggregation policy to both
emissions increases and decreases to
determine the scope of the project in
Step 1 of the NSR applicability analysis.
Many of the commenters’ concerns
regarding the review of “any” physical
change or change in method of
operation can be addressed by rationally
defining the scope of a project,
consistent with this policy. The
application of the “substantially-
related” test of the 2018 final action on
project aggregation should be sufficient
to prevent sources from arbitrarily
grouping activities for the sole purpose
of avoiding the NSR major modification
requirements through project emissions
accounting. That is because when
applying the “substantially related” test

result in emissions increases below the significance
threshold but which, if considered collectively as
one project, would result in an emissions increase
above the threshold. Separate activities that, when
considered together, either decrease emissions or
result in an increase that is not significant are not
in view in the EPA’s circumvention policy.”)

7384 FR 39244, at 39250 (August 9, 2019). As
explained in more detail in the proposal preamble
for this action, the 2018 final action on project
aggregation describes the procedure (i.e., the
“substantially related” test or “circumvention
policy”) “for determining the circumstances under
which nominally separate activities should
reasonably be considered to be a single project.”
More specifically, the policy calls “for sources and
reviewing authorities to aggregate emissions from
nominally-separate activities when they are
“substantially related.” For a project to be
substantially related, the “interrelationship and
interdependence of the activities [is expected], such
that substantially related activities are likely to be
jointly planned (i.e., part of the same capital
improvement project or engineering study), and
occur close in time and at components that are
functionally interconnected.” In addition, the final
“project aggregation” action adds that in general
“[to] be ‘substantially related,” there should be an
apparent interconnection—either technically or
economically—between the physical and/or
operational changes, or a complementary
relationship whereby a change at a plant may exist
and operate independently, however its benefit is
significantly reduced without the other activity.”

to determine the scope of a project,
sources should only aggregate emissions
changes when there is an apparent
technical or economical interconnection
between the physical and operational
changes. In addition, sources should
include in a common project in Step 1
all activities (and only those activities)
that meet this “substantially related”
test.

Commenters also argued that the EPA
had unlawfully not required that
emissions decreases be
contemporaneous or enforceable in Step
1 of the NSR major modification
applicability test. However, the EPA
believes that any emission decreases
considered in Step 1 are and will need
to be contemporaneous because, the
“substantially related” test has a
temporal component and, as discussed
more in Section III.B.4 of this preamble
and in the Response to Comments
document for this final action, the
decreases must be part of the same
project.

Regarding the comments that
emissions decreases are required to be
enforceable,”# the commenters correctly
pointed to the requirement regarding the
enforceability of Step 2
contemporaneous emissions decreases
and the EPA is not changing those
requirements as part of the rule.
However, Step 2 contemporaneous
netting is a distinct idea from project
emissions accounting and parallel
requirements are not necessarily
warranted when the context is
considered. Where a source is using
emissions reductions from another
project within a 5-year
contemporaneous period to “net out” of
major NSR permitting, it is important
that decreases in emissions from
another project that are used for this
purpose be enforceable to ensure that
the reduction is real and permanent.
This is because a project that would
result in a significant emissions increase
is avoiding major NSR due to unrelated
changes made at the facility. Project
emissions accounting does not allow
emissions reductions from another
project to be used to avoid major NSR
in this way. Rather, project emissions
accounting is part of the process for
projecting the actual emissions change
at a facility resulting from a single
project. In this distinct context, the EPA
decided in 2002 against requiring that
such a projection be enforceable.
Instead, the EPA established
recordkeeping and reporting

741n this context, the term enforceable is intended
to mean that the projections of a decrease in actual
emissions for an existing emissions unit need to be
enforceable as a practical matter (e.g., accompanied
by an emission limit).

requirements to help enforcement
authorities hold sources accountable for
their projections when there is a
reasonable possibility the project could
trigger major NSR. In addition, the NSR
regulations provide that “[r]egardless of
any such preconstruction projections, a
major modification results if the project
causes a significant emissions increase
and a significant net emissions
increase.” 75 Therefore, while the EPA is
not requiring projections to be
enforceable at Step 1 regardless of
whether the source owner or operator
projected increases or decreases in
emissions, the NSR regulations do
provide for an overall enforceable
limitation on actual emission increases.
If any emissions decreases are
overstated, or any increases understated,
the source may be subject to liability if
its actual emissions due to the project
exceed de minimis thresholds.
Moreover, the EPA anticipates that even
if, in accounting for the full impact of

a project at Step 1, a source would not
be required to obtain a major NSR
permit, the vast majority of these
projects would still be required to
obtain a minor NSR permit under the
state minor NSR permit program and the
EPA anticipates that the emissions
decrease(s) from the project would be
documented in the permit record.

The EPA does not believe the policy
rationale that the commenters provided
for wanting the EPA to require that
decreases in Step 1 be enforceable
outweighs the EPA’s policy rationale for
not requiring projected actual emissions
increases from a project to be
enforceable and for treating emission
decreases and increases in the same
manner when calculating the proposed
project emissions in Step 1.76 As such,
the EPA is not finalizing, as part of this
action, a requirement that emissions
increases or decreases be enforceable in
Step 1 unless required by the applicable
regulations.”? As the EPA explained in
the proposal, the EPA intends to treat
projected actual emissions used in
calculating emissions decreases from a
project in the same manner as it does
emissions increases since they are both
part of the same project. Emission
decreases should be considered simply
part of the projected emissions for the

7540 CFR 52.21(a)(2)(iv)(b).

76 84 FR 39244, at 39251 (August 9, 2019). (“[T]he
EPA currently believes that ‘the same reasoning that
underpinned the 2002 NSR Reform Rule’s treatment
of projected actual increases applies equally to
projected emissions decreases at Step 1.”).

77 For new emissions units (including any units
that have been in operation for less than two years),
any emissions increases and decreases would be
enforceable because the applicability test for new
units is the actual-to-potential test. 40 CFR
52.21(a)(2)(iv)(d); id. 52.21(b)(4); id. 52.21(b)(7).
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project, not some discrete change from
the project subject to different or
additional requirements. A lower
projected emission increase at an
existing emissions unit involved in a
project can have the same numerical
effect on the result of the Step 1
applicability calculation by itself as a
projected increase combined with a
projected emissions decrease at another
unit that is involved in the project.
Therefore, we see no reason why
enforceability of projected actual
emissions should be required in one
instance and not the other. Thus, the
reasoning the EPA applied when
declining to require that projected
actual emissions be made enforceable as
part of the 2002 NSR Reform rule
continues to apply to projected actual
emissions that are derived by combining
increases and decreases from the same
project in accordance with the
clarification reflected in this rule.”® As
we explain in more detail in Section
III.B 4 of this preamble, requiring that
projected actual emissions decreases be
enforceable in Step 1 could effectively
replace the actual-to-projected-actual 79
applicability test for existing units with
an actual-to-potential test,8° or, more
accurately, an actual-to-allowable test,81
which would directly conflict with the
EPA’s reasoning for adopting the actual-
to-projected-actual applicability test in
2002. Among other reasons, limiting
projected actual emissions to allowable
emissions (even if only for emissions
decreases) could confiscate unused
capacity of the source 82 and in some

7867 FR 80185, at 80204 (December 31, 2002). In
the 2002 NSR Reform rule, the EPA expressly
declined to adopt a requirement under which a
source’s projected actual emissions would have
become an enforceable emission limitation because:
(1) “we are concerned that such a requirement may
place an unmanageable resource burden on
reviewing authorities,” and (2) “we also believe that
it is not necessary to make . . . future projections
enforceable in order to adequately enforce the major
NSR requirements. The Act provides ample
authority to enforce the major NSR requirements if
. . . [a] physical or operational change results in a
significant net emissions increase at . . . [a] major
stationary source.”

79 The actual-to-projected-actual applicability test
for projects that only involve existing emissions
units is the test defined in 40 CFR 52.21(a)(2)(iv)(c).

80 The actual-to-potential test for projects that
only involve new emission units is the test defined
in 40 CFR 52.21(a)(2)(iv)(d).

81 This is because under the approach requiring
enforceability of emissions decreases, the projected
actual emissions for an emissions unit would
become the allowable emissions for that unit. The
definition of allowable emissions can be found at
40 CFR 52.21(b)(16).

82 For example, if a source was required to
establish an enforceable emission limit to consider
a decrease that is the result of the project, the
source may not be able to later increase production
or hours of operation, which would otherwise not
even be considered a physical change or change in

cases result in the source later
retroactively becoming subject to major
NSR requirements.83 The EPA believes
such an outcome would be
unacceptable.

Another commenter added that the
inclusion of emissions decreases in Step
1 in the NSR major modification
applicability calculation must be
enforceable, otherwise it would render
Step 2 of the analysis meaningless. The
commenter asserted that this rule would
produce an absurd result by eviscerating
Step 2’s prohibition against crediting
unenforceable emissions decreases for
the purposes of netting out of NSR
requirements.

The EPA disagrees that allowing for
the consideration of emission decreases
as part of the projected actual emissions
from the project in Step 1 would render
the contemporaneous netting provisions
of the regulations superfluous or lead to
absurd results. Allowing emissions
decreases from the project under review
to be considered in Step 1 does not
mean that Step 2 is superfluous. Step 1
is limited to emissions increases and
decreases from the same project. The
source could still only account for
emissions decreases from another
project within the contemporaneous
period in Step 2, subject to the other
limitations of contemporaneous netting.
In addition, the “substantially related”
test mentioned previously, and further
explained in Section III.B.4. of this
preamble, applies to prevent aggregating
into a single project those activities that
do not represent such project, so
decreases from activities that do not
meet this test should not be considered
in Step 1. Therefore, Step 2 is not
superfluous because it clearly still
serves a purpose of considering
emissions increases and decreases from
other projects that are contemporaneous
with the proposed project and otherwise
creditable. As discussed previously, if
decreases from the project could not be
considered in Step 1, that could
potentially subject a project that
decreases emissions overall to the major
NSR permitting requirements. In
addition, as noted previously, while the
EPA is not requiring projections of
decreases at Step 1 to be enforceable,
the major NSR regulations contain a
provision that “[r]egardless of any such

method of operation subject to NSR applicability.
40 CFR 52.21(b)(2)(iii)(f).

83 This is the opposite of the confiscation of
unused capacity: if such an allowable emissions
limitation was required and is subsequently relaxed
to accommodate an unrelated increase in
production rate or hours of operation, and that
relaxation resulted in the modification becoming
major, the source could become subject to major
NSR requirements as if construction had not yet
commenced. 40 CFR 52.21(r)(4).

preconstruction projections, a major
modification results if the project causes
a significant emissions increase and a
significant net emissions increase.” 84
Therefore, there is an inherent
enforceable limitation on increases of
actual emissions.

Finally, an additional commenter
asserted that the agency’s proposal
foregoes statutorily specified benefits—
avoidance of air quality violations,
improved pollution-control
technologies, offsetting emission
reductions—in a fashion that is
incompatible with any lawful exercise
of de minimis discretion. This
contention is countered by other
commenters, however, who stated that
this final rule is not an exemption from
NSR applicability and is instead a
clarification of pre-existing regulatory
text specifying how NSR applicability is
to be determined for projects that
involve multiple types of emissions
units.

We agree with the latter commenters.
The clarification reflected in this rule is
not based on inherent de minimis
exemption authority and does not alter
the EPA’s determination of the level of
emissions that is significant for any
pollutant. As stated previously, each
physical change or change in method of
operation must still be compared to the
significance levels to determine whether
or not the change results in an
emissions increase that is de minimis.
All this rule does is clarify that, in
projecting whether a project will result
in a non-de minimis increase in actual
emissions, the source can quantify such
an increase based on the full scope of
the project, including any portions of
the project that are projected to decrease
actual emissions. The EPA believes that
allowing a source to conduct projections
of actual emissions in Step 1 for the full
scope of the project, including any
decreases in emissions caused by the
project, is the best reading of CAA
section 111(a)(4) because it will ensure
that projects that overall decrease
emissions or result in a de minimis
increase in emissions will not be subject
to the major NSR program.

4. Defining the Scope of a Project

In the proposal, we said that defining
the scope of the project was within the
discretion of the source. We also
indicated that when a source is defining
the scope of the project: (1) Separating
activities into smaller projects (i.e.,
under aggregation) to circumvent the
NSR major modifications permitting
requirements could be prevented by
applying the interpretation and policy

8440 CFR 52.21(a)(2)(iv)(b).
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set forth in the 2018 final action on
project aggregation and (2) adding
multiple activities into bigger projects
(i.e., over aggregation) was not
precluded by any prior interpretation or
policy.8® On this latter point, we added
that separate activities which, when
considered together, either decrease
emissions or result in an increase that
is not significant were not previously
considered as part of the EPA’s
circumvention policy. However, we
requested comment on whether we
should instead apply the “substantially
related” criteria to prevent over-
aggregation in Step 1 and asked what
the impact of applying such a standard
would be.86

Multiple commenters expressed
support for the proposed concept that
the scope of a project be at the
discretion of the source and that the
absence of a provision defining the
scope of a project does not create an
incentive to over-aggregate.8”
Commenters supported this proposed
concept on the grounds that this
discretion would allow sources to
undertake activities that would reduce
overall emissions in cases where a
project is comprised of multiple
emissions units.

Several commenters, however,
expressed concerns that the scope of a
project to which project emissions
accounting is applied should be
defined.88 Otherwise, any ambiguity in
defining the scope of the project would
constrain a reviewing authority’s ability
to verify whether the source has
reasonably exercised its discretion in
applying project emissions accounting
to a project. Other commenters added
that the lack of criteria for determining
the scope of a project would allow
sources to circumvent NSR
requirements by selectively considering
emissions decreases with unrelated and
non-contemporaneous increases. To this
point, commenters expressed concern
that, under the proposed rule, sources
would be able to circumvent NSR
requirements by finding

85 As stated previously, the term “project” is
defined in our regulations at 40 CFR 52.21(b)(52).
In general, we use the term “project” to mean the
physical change or change in method of operation
under review, though this can encompass one or
more activities at an existing major source. On the
other hand, the term ““project aggregation” used in
the agency’s 2018 project aggregation interpretation
and policy discusses how multiple activities should
be evaluated to determine whether these activities
constitute one project.

8684 FR 39244 at 39251 (August 9, 2019).

87 These comments can be found in Section 5.0
of the Response to Comments document for this
action.

88 These comments can be found in Section 5.0
of the Response to Comments document for this
action.

contemporaneous emission reductions
within the facility and considering them
to be part of the project, while not
incorporating similar contemporaneous
emission increases in the scope of the
project.

The EPA does not concur with the
commenters who stated that
circumvention of the NSR permitting
requirements is a likely outcome of the
proposed rule because, while not
previously contemplated by our project
aggregation policy, the EPA has
concluded after review of the comments
received on the proposal for this action
that the “substantially related” test from
our 2018 final action on project
aggregation interpretation and policy
provides the appropriate basis for
sources to determine the scope of a
project in Step 1 of the NSR
applicability analysis. We believe that
applying the 2018 final action on project
aggregation interpretation and policy in
this context alleviates concerns about
potential NSR circumvention in Step 1
of the NSR major modification
applicability test. The “substantially
related” test, which is reflected in the
2018 final action on project aggregation,
calls for sources to aggregate emissions
from nominally separate activities when
there is an apparent technical or
economical interconnection between the
physical and operational changes. This
2018 final action on project aggregation
also includes a policy of applying a
rebuttable presumption that project
activities that occur outside a 3-year
period are not related and should not be
grouped into one project. The EPA has
observed that “[w]hen activities are
undertaken three or more years apart,
there is less of a basis that they have a
substantial technical or economic
relationship because the activities are
typically part of entirely different
planning and capital funding cycles.” 8°

Under this 2018 final action on
project aggregation interpretation and
policy, sources continue to have
discretion in defining the scope of the
project based on their business needs,
but at the same time should not
arbitrarily group project activities for
the purpose of avoiding the NSR major
modification requirements. Rather, in
accordance with the 2018 final action
on project aggregation, sources should
define a project to include all activities,
and only those activities, that meet the
“substantially related” test.

Other commenters asserted that the
EPA failed to address the possibility
that facilities could circumvent NSR by
proffering in Step 1 an emissions
decrease that turns out to be nothing but
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a temporary reduction, thus avoiding
the need to even modify equipment or
install a pollution control device. A
commenter added that some courts have
imposed a statute of limitations that
runs 5 years from the date of the
modification and that the proposal, in
conjunction with those rulings, invited
a source to claim unenforceable
decreases to avoid NSR, then simply
avoid following through once the
limitations period has passed.

We disagree with these commenters.
The decrease in emissions in Step 1 will
be calculated in most cases using the
actual-to-projected-actual applicability
test, and the projected actual emissions
calculation in that test must be based on
consideration of all relevant
information.?0 If there is a “‘reasonable
possibility” that the project may result
in a significant emissions increase, as
defined in the regulations at 40 CFR
52.21(r)(6), the source must meet
applicable pre- and post-project
recordkeeping, monitoring, and
reporting requirements that apply for 5
or 10 years following the resumption of
regular operation after the project,
depending on the nature of the project.
As such, the “reasonable possibility”
provisions would provide the records
necessary for reviewing authorities to
ensure that the emissions reductions are
not temporary and provide for
enforcement of the major NSR program
requirements, as necessary. The EPA
also believes that the regulatory text at
40 CFR 52.21(a)(2)(iv)(b) that states,
“[r]egardless of any such
preconstruction projections, a major
modification results if the project causes
a significant emissions increase and a
significant net emissions increase”
provides a safeguard that will ensure
that the emissions reductions are not
temporary or illusory. If a source, upon
resuming regular operation after a
project, fails to realize a reduction in
emissions that was projected from a
particular unit, or if that reduction is
less than was projected, such that the
overall emissions increase from the
project exceeds the applicable
significant emissions rates, then the
source could be subject to NSR at that
time and potentially an enforcement
action. While a commenter expressed
concern that some sources may claim
unenforceable decreases to avoid NSR
and then simply avoid following
thro