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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0970; Project
Identifier AD-2020-01359-T; Amendment
39-21305; AD 2020-22-09]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2001-16—
13, which applied to certain Airbus SAS
Model A330 series airplanes. AD 2001—
16—13 required a roto-test inspection of
fastener holes of certain fuselage joints
for cracks, reinforcement of the fuselage
between certain frames, and, if
necessary, a high frequency eddy
current (HFEC) inspection and repair.
As published, the applicability of AD
2001-16-13 inadvertently identified the
model designations as serial numbers.
This document corrects that error. This
new AD requires a roto-test inspection
of fastener holes of certain fuselage
joints for cracks, reinforcement of the
fuselage, and, if necessary, an HFEC
inspection and repair. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective November
25, 2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 25, 2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of September 7, 2001 (66 FR
44295, August 23, 2001).

The FAA must receive comments on
this AD by December 28, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For material incorporated by reference
(IBR) in this AD, contact Airbus SAS,
Airworthiness Office—EAL, Rond-Point
Emile Dewoitine No: 2, 31700 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206—-231-3195. It is also available
on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0970.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0970; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, any comments
received, and other information. The
street address for the Docket Operations
office is listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3229; email
Vladimir.Ulyanov@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued AD 2001-16-13,
Amendment 39-12382 (66 FR 44295,
August 23, 2001) (“AD 2001-16-13"),
which applied to certain Model A330
series airplanes. AD 2001-16—13 was
prompted by a report that during fatigue
testing on the fuselage, cracks were
detected in the longitudinal buttstrap at
stringer 9, at frame 31, and at frame
37.1. AD 2001-16-13 required a roto-
test inspection of fastener holes of
certain fuselage joints for cracks,
reinforcement of the fuselage between
frames 31 and 37.1, and, if necessary, an
HFEC inspection and repair. The FAA
issued AD 2001-16—13 to address
fatigue cracking of the fuselage
longitudinal buttstrap, which could
result in reduced structural integrity of
the fuselage.

Actions Since AD 2001-16-13 Was
Issued

Since the FAA issued AD 2001-16—
13, the FAA received a report that the
applicability of AD 2001-16-13 does
not match the applicability of the
corresponding Direction Générale de
I’Aviation Civile (DGAC) AD: French
Airworthiness Directive 2001-075(B),
dated March 17, 2001, which is also
referred to after this as the Mandatory
Continuing Airworthiness Information,
or “‘the MCAIL” The model designations
identified in the applicability of the
MCAI were inadvertently identified as
serial numbers in the applicability of
AD 2001-16-13.

You may examine the MCAI in the
AD docket on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0970.

This AD was prompted by a report of
an error in the applicability of AD 2001—
16—13. The FAA has determined the
applicability must be revised to correct
the error. There are no affected U.S.
registered airplanes; however, an
affected airplane might be imported and
placed on the U.S. Register in the future.
The FAA is issuing this AD to address
fatigue cracking of the fuselage
longitudinal buttstrap, which could
result in reduced structural integrity of
the fuselage.

Since the FAA issued AD 2001-16—
13, the FAA has reviewed Airbus
Service Bulletin A330-53-3090,
Revision 03, dated December 11, 2002
(the FAA referred to Airbus Service
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Bulletin A330-53-3090, Revision 02,
dated January 9, 2001, as the
appropriate source of service
information for accomplishing the
actions required by AD 2001-16-13).
Airbus Service Bulletin A330-53-3090,
Revision 03, dated December 11, 2002,
clarifies certain inspection areas and
specifies no additional work is needed
for airplanes modified by a previous
revision. The FAA has determined
Airbus Service Bulletin A330-53-3090,
Revision 03, dated December 11, 2002,
is an appropriate source of service
information for accomplishing the
required actions of this AD.

Related IBR Material Under 1 CFR Part
51

Airbus Service Bulletin A330-53—
3090, Revision 03, dated December 11,
2002. This service information describes
procedures for a roto-test inspection of
fastener holes of certain fuselage joints
for cracks, reinforcement of the fuselage
between frames 31 and 37.1, and, if
necessary, an HFEC inspection.

This AD also requires Airbus Service
Bulletin A330-53-3090, Revision 02,
dated January 9, 2001, which the
Director of the Federal Register
approved for incorporation by reference
as of September 7, 2001 (66 FR 44295,
August 23, 2001).

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is issuing this AD because the FAA

evaluated all pertinent information and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

Requirements of This AD

This AD requires a roto-test
inspection of fastener holes of certain
fuselage joints for cracks, reinforcement
of the fuselage between frames 31 and
37.1, and, if necessary, an HFEC
inspection and repair.

FAA'’s Justification and Determination
of the Effective Date

There are currently no domestic
operators of these products. Therefore,
the FAA finds that notice and
opportunity for prior public comment
are unnecessary and that good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not precede it by notice
and opportunity for public comment.
The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2020-0970; Project Identifier AD—
2020-01359-T” at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. Except for Confidential
Business Information (CBI) as described
in the following paragraph, and other
information as described in 14 CFR
11.35, the FAA will consider all
comments received by the closing date
and may amend this AD based on those
comments.

The FAA will post all comments the
FAA receives, without change, to
https://www.regulations.gov, including
any personal information you provide.

The FAA will also post a report
summarizing each substantive verbal
contact the FAA receives about this AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to the person identified
in the FOR FURTHER INFORMATION
CONTACT section. Any commentary that
the FAA receives which is not
specifically designated as CBI will be
placed in the public docket for this
rulemaking.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA
analysis is not required.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. If an affected
airplane is imported and placed on the
U.S. Register in the future, the FAA
provides the following cost estimates to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per
Labor cost Parts cost product
377 Work-hours X $85 per NOUr = $32,045 .......cccuiiiiiiieeeie ettt ettt et e et e et e e be e s ae e e seesaeeeteessseeabeesaeeenneas $6,187 $38,232

The FAA has received no definitive
data on which to base the cost estimates
for the on-condition actions specified in
this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under

that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
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develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing airworthiness directive
(AD) 2001-16-13, Amendment 39—
12382 (66 FR 44295, August 23, 2001),
and

m b. Adding the following new AD:

2020-22-09 Airbus SAS: Amendment 39—
21305; Docket No. FAA—-2020-0970;
Project Identifier AD-2020-01359-T.

(a) Effective Date
This AD is effective November 25, 2020.

(b) Affected ADs

This AD replaces AD 2001-16-13,
Amendment 39-12382 (66 FR 44295, August
23, 2001) (“AD 2001-16-13").

(c) Applicability

This AD applies to Airbus SAS Model
A330-301, —321, —322, —323, —341, —342, and
—343 airplanes, certificated in any category,
except airplanes on which Airbus Industrie
Modification 46636 has been accomplished
in production or which have been modified
in service as specified in Airbus Service
Bulletin A330-53-3090.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by a report that
during fatigue testing on the fuselage, cracks
were detected in the longitudinal buttstrap at
stringer 9, at frame 31, and at frame 37.1. The
FAA is issuing this AD to address fatigue
cracking of the fuselage longitudinal
buttstrap, which could result in reduced
structural integrity of the fuselage.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Inspection, with New Service
Information

This paragraph restates the requirements of
paragraph (a) of AD 2001-16-13, with new
service information. Prior to the
accumulation of 15,000 total flight cycles:
Perform a roto-test inspection to detect cracks
of the fastener holes at frame 31, frame 37.1,
and stringer 9, in accordance with Airbus
Service Bulletin A330-53-3090, Revision 02,
dated January 9, 2001; or Airbus Service
Bulletin A330-53-3090, Revision 03, dated
December 11, 2002.

(h) Retained Reinforcement, With New
Service Information

This paragraph restates the requirements of
paragraph (b) of AD 2001-16-13, with new
service information. If no cracks are detected
during the inspection performed in
accordance with paragraph (g) of this AD,
prior to further flight, reinforce the fuselage
structure between frames 31 and 37.1, in
accordance with Airbus Service Bulletin
A330-53-3090, Revision 02, dated January 9,
2001; or Airbus Service Bulletin A330-53—
3090, Revision 03, dated December 11, 2002.

(i) Retained Follow-Up Inspection and
Repair, With New Service Information and
Revised Repair Approval Language

This paragraph restates the requirements of
paragraph (c) of AD 2001-16-13, with new
service information and revised repair
approval language. If any crack is detected
during the inspection performed in
accordance with paragraph (g) of this AD,
prior to further flight, perform a high
frequency eddy current (HFEC) inspection to
determine the crack length, in accordance
with Airbus Service Bulletin A330-53-3090,
Revision 02, dated January 9, 2001; or Airbus
Service Bulletin A330-53—3090, Revision 03,
dated December 11, 2002. Prior to further
flight, repair the crack in accordance with a
method approved by the Direction Générale
de I’Aviation Givile (or its delegated agent) or
using a method approved by the Manager,
Large Aircraft Section, International
Validation Branch, FAA; or the European
Union Aviation Safety Agency (EASA); or
Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft

Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (k)(2) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOCR@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or the
European Union Aviation Safety Agency
(EASA); or Airbus SAS’s EASA DOA. If
approved by the DOA, the approval must
include the DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (j)(2) of this AD: If
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOG, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) French
airworthiness directive 2001-075(B), dated
March 17, 2001, for related information. This
MCAI may be found in the AD docket on the
internet at https://www.regulations.gov by
searching for and locating Docket No. FAA—
2020-0970.

(2) For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3229; email
Vladimir.Ulyanov@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on November 25, 2020.

(i) Airbus Service Bulletin A330-53-3090,
Revision 03, dated December 11, 2002.

(ii) [Reserved]
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(4) The following service information was
approved for IBR on September 7, 2001 (66
FR 44295, August 23, 2001).

(i) Airbus Service Bulletin A330-53-3090,
Revision 02, dated January 9, 2001.

(i1) [Reserved]

(5) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, Rond-Point Emile Dewoitine
No: 2, 31700 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 45 80; email airworthiness.A330-A340@
airbus.com; internet https://www.airbus.com.

(6) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on October 26, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-24855 Filed 11-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0687; Project
Identifier AD-2020-00571—-E; Amendment
39-21314; AD 2020-22-18]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Corporation (Type Certificate
Previously Held by Allison Engine
Company) Turboprop Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Rolls-Royce Corporation (RRC) AE
2100A, AE 2100D2, AE 2100D2A, and
AE 2100P model turboprop engines.
This AD was prompted by a report of a
propeller gearbox (PGB) development
test conducted by the manufacturer, in
which high vibration occurred due to a
fatigue crack that initiated in the PGB
shaft and carrier assembly. This AD
requires assignment of usage hours to
the PGB shaft and carrier assembly at
the next engine shop visit and
replacement of PGB shaft and carrier
assemblies prior to exceeding the new
life limits established by the

manufacturer. The FAA is issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective December

15, 2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 15, 2020.

ADDRESSES: For service information
identified in this final rule, contact
Rolls-Royce Corporation, 450 South
Meridian Street, Mail Code NB—-01-06,
Indianapolis, IN 46225; phone: 317—
230-1667; email: CMSEindyOSD@rolls-
royce.com; internet: www.rolls-
royce.com. You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call 781-238-7759. It is also
available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0687.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0687; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Kyri
Zaroyiannis, Aerospace Engineer,
Chicago ACO Branch, FAA, 2300 East
Devon Avenue, Des Plaines, IL 60018;
phone: 847-294-7836; fax: 847—-294—
7834; email: kyri.zaroyiannis@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all RRC AE 2100A, AE 2100D2,
AE 2100D2A, and AE 2100P model
turboprop engines. The NPRM
published in the Federal Register on
August 11, 2020 (85 FR 48482). The
NPRM was prompted by a report of a
PGB development test conducted by the
manufacturer, in which high vibration
occurred due to a fatigue crack that
initiated in the PGB shaft and carrier
assembly. In the NPRM, the FAA
proposed to require the assignment of

usage hours to the PGB shaft and carrier
assembly at the next engine shop visit
and replacement of PGB shaft and
carrier assemblies before exceeding the
new life limits established by the
manufacturer. The FAA is issuing this
AD to address the unsafe condition on
these products.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. The FAA has determined that
these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed RRC Alert Service
Bulletin (ASB) AE 2100A—-A-72-322/AE
2100P—A-72-047, Revision 1 (single
document), dated May 11, 2018, and
RRC ASB AE 2100D2—-A-72—-111/AE
2100D3-A-72-313/AE 2100J]-A—-72—
111, Revision 1 (single document),
dated May 28, 2018. RRC ASB AE
2100A-A-72-322/AE 2100P-A-72-047
describes procedures for assigning usage
hours to the PGB shaft and carrier
assemblies on RRC AE 2100A and AE
2100P model engines. RRC ASB AE
2100D2-A-72-111/AE 2100D3-A-72—
313/AE 2100]-A-72-111 describes
procedures for verifying the PGB shaft
and carrier assembly serial numbers and
assigning usage hours to the PGB shaft
and carrier assemblies on RRC AE
2100D2 and AE 2100D2A model
engines. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Other Related Service Information

The FAA reviewed Task 05—10-00—
800-801 of RRC AE 2100A Engine
Maintenance Manual (MM) CSP31005,
Revision 57, dated August 15, 2019, and
Task 05—12—11-800-802 of RRC AE
2100A Engine MM CSP31005, Revision
57, dated August 15, 2019. Task 05-10—
00—800-801 of RRC AE 2100A Engine
MM provides information for
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determining the usage hours and engine
cycles for each life-limited part on RRC
AE 2100A model engines. Task 05-12—
11-800-802 of RRC AE 2100A Engine
MM specifies the PGB shaft and carrier
assembly life limits.

The FAA reviewed Task 05-11-00—
800-801 of RRC AE 2100D2 and AE
2100D2A Engine MM CSP34081,
Revision 64, dated June 1, 2020, and
Task 05-12-11-800-802 of RRC AE
2100D2 and AE 2100D2A Engine MM
CSP34081, Revision 64, dated June 1,
2020. Task 05-11-00-800-801 of RRC

AE 2100D2 and AE 2100D2A Engine
MM provides information for
determining the usage hours and engine
cycles for each life-limited part on RRC
AE 2100D2 and AE 2100D2A model
engines. Task 05—-12-11-800-802 of
RRC AE 2100D2 and AE 2100D2A
Engine MM specifies the PGB shaft and
carrier assembly life limits.

The FAA reviewed Task 05-10—00—
800-801 of RRC AE 2100P Engine MM
CSP31015, Revision 15, dated May 15,
2018. Task 05-10-00-800-801 of RRC
AE 2100P Engine MM provides

ESTIMATED COSTS

information for determining the usage
hours and engine cycles for each life-
limited part on RRC AE 2100P model
engines. Task 05—-12—-11-800-802 of
RRC AE 2100P Engine MM specifies the
PGB shaft and carrier assembly life
limits.

Costs of Compliance

The FAA estimates that this AD
affects 18 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Assign usage hours to PGB shaft and carrier | 3 work-hours x $85 per hour = $255 ............. $0 $255 $4,590
assembly.
Remove and replace PGB shaft and carrier | 15 work-hours x $85 per hour = $1,275 ........ 49,952 51,227 922,086
assembly.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-22-18 Rolls-Royce Corporation (Type
Certificate previously held by Allison
Engine Company): Amendment 39—
21314; Docket No. FAA-2020-0687;
Project Identifier AD-2020-00571-E.

(a) Effective Date

This AD is effective December 15, 2020.
(b) Affected ADs

None.
(c) Applicability

This AD applies to all Rolls-Royce
Corporation (RRC) (Type Certificate

previously held by Allison Engine Company)
AE 2100A, AE 2100D2, AE 2100D2A, and AE
2100P model turboprop engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7210, Turbine Engine Reduction Gear.

(e) Unsafe Condition

This AD was prompted by a report of a
propeller gearbox (PGB) development test in
which high vibration occurred due to a
fatigue crack that initiated in the propeller
shaft. The FAA is issuing this AD to prevent
loss of the propeller. The unsafe condition,
if not addressed, could result in damage to
the engine and damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) No later than the next shop visit for the
engine with the PGB, or the next shop visit
for the PGB only, whichever shop visit
occurs first after the effective date of this AD,
assign usage hours to the installed PGB shaft
and carrier assembly using RRC Alert Service
Bulletin (ASB) AE 2100A—-A-72-322/AE
2100P-A-72-047, Revision 1 (single
document), dated May 11, 2018, or RRC ASB
AE 2100D2—-A-72—-111/AE 2100D3-A-72—
313/AE 2100J-A-72-111, Revision 1 (single
document), dated May 28, 2018.

(2) After the effective date of this AD,
before exceeding the life limit (usage hours)
specified in Table 1 to paragraph (g)(2) (Table
1) of this AD, remove the PGB shaft and
carrier assembly, identified by part numbers
(P/Ns) in Table 1, from service and replace
with a part eligible for installation.
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Table 1 to Paragraph (g)(2) — Life Limits

Engine model PGB Shaft and Carrier Assembly P/Ns Life limit
(usage
hours)

AE 2100A 23056553, 23061011, 23088746, 23088595, 100,000

23087076, 23087077, 23089419, 23088757,
23092770, 23092769
AE 2100P 23056553, 23061011, 23088746, 23088595, 100,000
23087076, 23087077, 23089419, 23088757,
23092770, 23092769
AE 23061011, 23088746, 23088595, 23087076, 30,000
2100D2/D2A 23087077, 23089419, 23088757, 23092770,

23092769

(h) No Reporting Requirement

The reporting requirements in RRC ASB
AE 2100A—A-72-322/AE 2100P-A-72-047,
Revision 1 (single document), dated May 11,
2018, and RRC ASB AE 2100D2-A-72-111/
AE 2100D3-A-72-313/AE 2100J-A-72-111,
Revision 1 (single document), dated May 28,
2018, are not required by this AD.

(i) Credit for Previous Actions

You may take credit for assigning the usage
hours required by paragraph (g) of this AD if
you performed the action before the effective
date of this AD using RRC ASB AE 2100A—
A-72-322/AE 2100P—-A-72-047, original
issue (single document), dated January 15,
2018, or RR AE 2100D2-A-72-111/AE
2100D3-A-72-313/AE 2100J]-A-72-111,
original issue (single document), dated
January 15, 2018.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Chicago ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (k).

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Kyri Zaroyiannis, Aerospace
Engineer, Chicago ACO Branch, FAA, 2300
East Devon Avenue, Des Plaines, IL. 60018;
phone: 847-294-7836; fax: 847—294—7834;
email: kyri.zaroyiannis@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference

(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Rolls-Royce Corporation (RRC) Alert
Service Bulletin (ASB) AE 2100A-A-72-322/
AE 2100P—A-72-047, Revision 1 (single
document), dated May 11, 2018.

(ii) RRC ASB AE 2100D2-A-72-111/AE
2100D3-A-72-313/AE 2100J-A-72-111,
Revision 1 (single document), dated May 28,
2018.

(3) For RRC service information identified
in this AD, contact Rolls-Royce Corporation,
450 South Meridian Street, Mail Code NB—
01-06, Indianapolis, IN 46225; phone: 317—
230-1667; email: CMSEindyOSD@rolls-
royce.com; internet: www.rolls-royce.com.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on October 23, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-24865 Filed 11-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0734; Airspace
Docket No. 20-AGL-29]

RIN 2120-AA66
Revocation of Class E Airspace;
Delavan, WI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revokes the Class
E airspace extending upward from 700
feet above the surface at Lake Lawn
Airport, Delavan, WI, due to the
cancellation of the instrument
procedures at that airport and the
airspace no longer being required.

DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
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information on the availability of FAA
Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it revokes the
Class E airspace extending upward from
700 feet above the surface at Lake Lawn
Airport, Delavan, WI, due to the
cancellation of the instrument
procedures at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 49609; August 14, 2020)
for Docket No. FAA-2020-0734 to
revoke the Class E airspace extending
upward from 700 feet above the surface
at Lake Lawn Airport, Delavan, WIL.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists

Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
revokes the Class E airspace extending
upward from 700 feet above the surface
Lake Lawn Airport, Delavan, WI, as this
airspace no longer being required.

This action is the result of the
cancellation of instrument procedures at
this airport.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL WIE5 Delavan, WI [Remove]

Issued in Fort Worth, Texas, on November
4, 2020.

Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-24810 Filed 11-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0708; Airspace
Docket No. 20-ACE-14]

RIN 2120-AA66

Amendment of Class D and Class E
Airspace; Waterloo, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
D and Class E airspace at Waterloo
Regional Airport, Waterloo, IA. This
action is the result of an airspace review
due to the closure of runway 6/24 at
Waterloo Regional Airport. The names
and geographic coordinates of the
airport and navigational aids are also
being updated to coincide with the
FAA’s aeronautical database.

DATES: Effective 0901 UTC, February 25,
2021. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.
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https://www.archives.gov/federal-register/cfr/ibr-locations.html
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ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email:
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class D airspace, Class E surface
airspace, Class E airspace area
designated as an extension to Class D
and Class E surface airspace, and Class
E airspace extending upward from 700
feet above the surface at Waterloo
Regional Airport, IA, to support
instrument flight rule operations at this
airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 49607; August 14, 2020)
for Docket No. FAA-2020-0708 to
amend the Class D and Class E airspace
at Waterloo Regional Airport, Waterloo,
IA. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class D and E airspace designations
are published in paragraph 5000, 6002,

6004, and 6005, respectively, of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:

Amends the Class D airspace at
Waterloo Regional Airport, Waterloo,
IA, by updating the name (previously
Waterloo Municipal Airport) and
geographic coordinates of the airport to
coincide with the FAA’s aeronautical
database; and replaces the outdated
term “‘Airport/Facility Directory” with
“Chart Supplement”;

Amends the Class E surface area
Waterloo Regional Airport by updating
the name (previously Waterloo
Municipal Airport) and geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database;
and replaces the outdated term
‘“Airport/Facility Directory” with “Chart
Supplement”;

Amends the Class E airspace area
designated as an extension to Class D
and Class E surface airspace at Waterloo
Regional Airport by removing the
extensions east, south, and southwest of
the VORTAG, as they are no longer
needed; adds an extension within 1 mile
each side of the 128° bearing from the
Waterloo Regional: RWY 12-LOC
extending from the 4.3-mile radius of
the Waterloo Regional Airport to 4.4
miles southeast of the Waterloo
Regional Airport; amends the extension
north of the VOR/DME to the 356° radial
(previously 351° radial); and updates
the name and geographic coordinates of
the Waterloo Regional Airport
(previously Waterloo Municipal
Airport) and the name of the Waterloo
VOR/DME (previously Waterloo
VORTAUC) to coincide with the FAA’s
aeronautical database;

And amends the Class E airspace
extending upward from 700 feet above
the surface at Waterloo Regional Airport

by removing the extension southeast of
the airport, as it is no longer needed;
adds an extension 2.4 miles each side of
the 313° radial of the Waterloo VOR/
DME extending from the 6.8-mile radius
of the Waterloo Regional Airport to 7
miles northwest of the Waterloo VOR/
DME; adds an extension 2.4 miles each
side of the 356° radial of the Waterloo
VOR/DME extending from the 6.8-mile
radius of the Waterloo Regional Airport
to 7 miles northwest of the Waterloo
VOR/DME; and updates the name and
geographic coordinates of the Waterloo
Regional Airport (previously Waterloo
Municipal Airport) and the name of the
Waterloo VOR/DME (previously
Waterloo VORTAC) to coincide with the
FAA’s aeronautical database.

This action is due to an airspace
review caused by the closure of runway
6/24 at Waterloo Regional Airport.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).


https://www.archives.gov/federal-register/cfr/ibr-locations.html
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Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ACEIAD Waterloo, IA [Amended]

Waterloo Regional Airport, IA

(Lat. 42°33’26” N, long. 92°24'01” W)

That airspace extending upward from the
surface to and including 3,400 feet MSL
within a 4.3-mile radius of Waterloo Regional
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and times will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6002 Class E Airspace Areas
Designated as a Surface Area.
* * * * *

ACE IA E2 Waterloo, IA [Amended]

Waterloo Regional Airport, IA

(Lat. 42°33’26” N, long. 92°24'01” W)

Within a 4.3-mile radius of Waterloo
Regional Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

ACE IA E4 Waterloo, IA [Amended]
Waterloo Regional Airport, IA

(Lat. 42°33’26” N, long. 92°24'01” W)
Waterloo Regional: RWY 12-LOC

(Lat. 42°32’55” N, long. 92°22'53” W)
Waterloo VOR/DME

(Lat. 42°33'23” N, long. 92°23'56” W)

That airspace extending upward from the
surface within 1 mile each side of the 128°
bearing from the Waterloo Regional: RWY
12-LOC extending from the 4.3-mile radius
of the Waterloo Regional Airport to 4.4-miles
southeast of the Waterloo Regional Airport,

and within 2.4 miles each side of the 313°
radial from the Waterloo VOR/DME
extending from the 4.3-mile radius of the
Waterloo Regional Airport to 7 miles
northwest of the Waterloo VOR/DME, and
within 2.4 miles each side of the 356° radial
from the Waterloo VOR/DME extending from
the 4.3-mile radius of the Waterloo Regional
Airport to 7 miles north of the Waterloo
VOR/DME.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE IA E5 Waterloo, IA [Amended]

Waterloo Regional Airport, IA

(Lat. 42°33’26” N, long. 92°24'01” W)
Waterloo VOR/DME

(Lat. 42°33’23” N, long. 92°23'56” W)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Waterloo Regional Airport, and
within 2.4 miles each side of the 313° radial
from the Waterloo VOR/DME extending from
the 6.8-mile radius of the Waterloo Regional
Airport to 7 miles northwest of the Waterloo
VOR/DME, and within 2.4 miles each side of
the 356° radial from the Waterloo VOR/DME
extending from the 6.8-mile radius of the
Waterloo Regional Airport to 7 miles north of
the Waterloo VOR/DME.

Issued in Fort Worth, Texas, on November
4, 2020.
Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-24809 Filed 11-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 11

[Docket No. FR-6192-1-01]

RIN 2501-AD93

Implementing Executive Order 13891;
Promoting the Rule of Law Through

Improved Agency Guidance
Documents

AGENCY: Office of General Counsel,
HUD.

ACTION: Interim final rule.

SUMMARY: This interim rule implements
Executive Order (E.O.) 13891,
“Promoting the Rule of Law Through
Improved Agency Guidance
Documents.” This E.O. requires Federal
agencies to publish regulations that
establish processes and procedures for
issuing guidance documents. The
interim rule would create a new part 11
in title 24 of the Code of Federal
Regulations (CFR) that outlines HUD
policy on guidance documents and how
HUD designates guidance documents.

The interim rule would also establish a
procedure by which the public may
petition HUD for the withdrawal or
modification of guidance documents,
and the process for the public to make
comments on certain significant
guidance documents.

DATES:

Effective Date: December 10, 2020.

Comment Due Date: January 11, 2021.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, Department
of Housing and Urban Development,
451 7th Street SW, Room 10276,
Washington, DC 20410-0500. All
submissions must refer to the above
docket number and title. There are two
methods for submitting public
comments.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW, Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.gov website can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(fax) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m., weekdays, at the
above address. Due to security measures
at the HUD Headquarters building, an
appointment to review the public
comments must be scheduled in
advance by calling the Regulations
Division at 202—708-3055 (this is not a
toll-free number). Individuals with
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speech or hearing impairments may
access this number via TTY by calling
the Federal Relay Service at 800—877—
8339 (this is a toll-free number). Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Aaron Santa Anna, Associate General
Counsel, Office of Legislation and
Regulation, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW, Room
10282, Washington, DC 20410;
telephone number 202-708-1793 (this
is not a toll-free number). Individuals
with hearing or speech impediments
may access this number via TTY by
calling the Federal Relay Service during
working hours at 1-800—877-8339 (this
is a toll-free number).

SUPPLEMENTARY INFORMATION:
I. Background

A. The Purpose of HUD Guidance
Documents

The Department of Housing and
Urban Development issues guidance
documents that are statements of
general applicability and future effect
that set forth policy on statutory,
regulatory, or technical issues or
interpret statute or regulation. HUD
guidance generally clarifies existing
regulatory or statutory requirements that
pertain to HUD programs or operations.
HUD’s guidance documents do not have
the force and effect of law, except when
restating statutory or regulatory
authority or as incorporated into a
contract. HUD guidance documents are
not used to impose new requirements
on the public except as expressly
authorized by law.1

B. Executive Order 13891 on Promoting
the Rule of Law Through Improved
Agency Guidance Documents

On October 9, 2019 (84 FR 55235), the
President issued E.O. 13891,
“Promoting the Rule of Law Through
Improved Agency Guidance
Documents.” E.O. 13891 recognizes that
the Administrative Procedure Act (5
U.S.C. 551-559) (APA) exempts from
the notice and comment requirements
for rule making ““interpretive rules,
general statements of policy, or rules of
agency organization, procedure or
practice,” except when required by
statute except when it is required by
statute. 5 U.S.C. 553(b). E.O. 13891
provides, however, that agencies have

1See, e.g., Reverse Mortgage Stabilization Act of
2013 (Pub. L. 113-29, approved August 9, 2013)
and the Housing and Economic Recovery Act of
2008 (Pub. L. 110-289, approved July 30, 2008).

sometimes used this authority to
regulate the public without following
the notice and comment rulemaking
procedures of the APA. As a result, E.O.
13891 reaffirms Executive Branch policy
that, consistent with applicable law and
except as authorized by law or
incorporated into a contract, Federal
agencies treat guidance documents as
non-binding both in law and practice.
To further this policy, E.O. 13891
requires that each Federal agency take
certain actions to ensure the transparent
availability and use of guidance
documents; to treat guidance documents
as non-binding in law and practice, to
the extent consistent with applicable
law; and to take public input into
account when appropriate in
formulating or modifying significant
guidance documents. Pursuant to
section 6 of E.O. 13891, the Office of
Management and Budget (OMB), Office
of Information and Regulatory Affairs
(OIRA) on October 31, 2019, issued
memorandum M—20-02 entitled,
“Guidance Implementing Executive
Order 13891, Titled ‘Promoting the Rule
of Law Through Improved Agency
Guidance Documents’” (OMB
Guidance) 2 instructing Federal agencies
regarding compliance with requirements
of E.O. 13891. Among other things, E.O.
13891 requires that Federal agencies
make their guidance documents
available at a single, searchable, indexed
website, and that the website include a
statement that guidance documents lack
the force and effect of law, except as
authorized by law or as incorporated
into a contract. Federal agencies must
also review their guidance documents,
rescind guidance documents that it
determines should no longer be in
effect, and inform the public of these
actions by Federal Register notice.

Of significance to this interim rule,
E.O. 13891 requires that each Federal
agency codify procedures for issuing
guidance documents by amending an
existing regulation or adopting a new
regulation, pursuant to the OMB
Guidance. E.O. 13891 and the OMB
Guidance require that the agency
regulation on guidance incorporate
specific elements. These elements
include:

¢ Requiring that each guidance
document clearly state that it does not
bind the public, except as authorized by
law or as incorporated into a contract;

o Establishing procedures for the
public to petition for withdrawal or

20OMB memorandum M-20-02 of October 31,
2019, is available at https://www.whitehouse.gov/
wp-content/uploads/2019/10/M-20-02-Guidance-
Memo.pdf.

modification of a particular guidance
document; and

e Establishing procedures for the
issuance of significant guidance
documents unless the OIRA
Administrator and the agency agree that
exigency, safety, health, or other
compelling cause warrants an
exemption from some or all of
requirements. These procedures
include: Affording the public not less
than 30 days for the submission of
comments, unless the agency for good
cause finds that notice and public
comment thereon are impracticable,
unnecessary, or contrary to the public
interest; requiring the approval of an
agency head or component head
appointed by the President; and
requiring OIRA review of the guidance
under E.O. 12866 (Regulatory Planning
and Review).

Significant guidance documents must
also comply with the applicable
requirements for regulations or rules,
including significant regulatory actions,
set forth in Executive Orders 12866,
13563 (Improving Regulation and
Regulatory Review), 13609 (Promoting
International Regulatory Cooperation),
13771 (Reducing Regulation and
Controlling Regulatory Costs), and
13777 (Enforcing the Regulatory Reform
Agenda).

II. This Interim Rule

This interim rule implements E.O.
13891 by establishing a new part 11 in
title 24, CFR, that sets forth the
Department’s policy and procedures for
issuing guidance documents. Part 11
would be codified in Subtitle A of
HUD'’s title of the CFR and establish
requirements that generally apply to all
HUD programs. It supplements part 10
in the same title which establishes the
policy and procedures for promulgating
regulations.

Section 11.1 states HUD’s policy
regarding the issuance of guidance
documents and reflects the
requirements of E.O. 13891. HUD’s
policy regarding the issuance of
guidance documents is based on three
core principles. First, as reflected in
§ 11.1(a), HUD provides that guidance
documents will be treated as non-
binding and will not impose on
members of the public new
requirements that have the force and
effect of law, except as authorized by
law or regulation, or as incorporated
into a contract. Consistent with this
principle, this paragraph provides that
the each of the Department’s guidance
documents will clearly state that it does
not have the force and effect of law,
except as authorized by law or as
incorporated into a contract.
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Second, § 11.1(b) reflects the principle
of seeking public participation in the
development of significant guidance
documents. Toward this goal, paragraph
(b) of this section provides that HUD
will seek public participation in the
development of significant guidance
documents and will afford the public
not less than thirty days for the
submission of comments, except when
the Department finds for good cause that
notice and public comment are
impracticable, unnecessary, or contrary
to the public interest. HUD may use
various methods to obtain public
participation including by publishing a
notice in the Federal Register
announcing the availability of
significant guidance documents for
comment.

Finally, § 11.1(c) reflects the principle
that agency guidance should be
transparent and made readily available
to the public. Toward this end,
paragraph (c) of this section provides
that HUD will make available guidance
documents on a single, searchable,
indexed public website. Section 11.1(c)
makes clear that guidance documents
not posted on the Department’s
guidance website shall no longer have
effect and shall not be cited except to
establish historical fact. Finally,

§ 11.1(c) provides that in furtherance of
its policy of transparency and
encouraging public participation, the
Department is establishing a procedure
at § 11.6 for the public to request the
withdrawal or modification of a
particular guidance document.

Section 11.2 of the interim rule
provides definitions of “guidance
document,” “guidance portal,” “OIRA,”
and “‘significant guidance document.”
“Guidance document” is defined as a
statement of general applicability,
designed to shape or intended to have
future effect on the behavior of
regulated parties, that sets forth a policy
on a statutory, regulatory, or technical
issue, or an interpretation of a statute or
regulation. Consistent with E.O. 13891,
the definition lists several types of
documents that are not guidance
documents. These include rules
promulgated under section 553 of the
APA (5 U.S.C. 553) (APA), rules exempt
from rulemaking requirements under
the APA, notices of funding availability,
grant agreements, cooperative
agreements, or contracts entered into
with program participants in accordance
with statutory and regulatory
requirements, agency adjudicatory
decisions, internal guidance that is not
intended to have a substantial effect on
regulated parties, legal opinions, legal
briefs, and court filings, notices
regarding particular locations and

facilities, research papers and studies,
and correspondence and
communications with individual
persons or entities not intended to set
policy, including communications
regarding program administration,
enforcement actions, and notices of
violation, or Congressional
correspondence. These issuances are not
statements of “‘general applicability,
intended to have future effect on the
behavior of regulated parties,” as stated
in the E.O. Rather, these issuances only
affect single entities based on their
specific circumstances. As such, they
are not within the definition of
“guidance document” in the E.O.

“Guidance portal” is defined at
§11.2(b) as the single, publicly
accessible, searchable website where
HUD posts or links to all guidance
documents that are in effect. “OIRA” is
defined at § 11.2(c) to mean the Office
of Information and Regulatory Affairs at
OMB. ““Significant guidance document,”
is defined at § 11.2(d), and reflects
section 3(f) of E.O. 12866. Specifically,
significant guidance documents mean
guidance documents that have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities; create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in E.O. 12866.
Consistent with E.O. 12866 and E.O.
13891, HUD will make an initial
determination of whether a guidance
document is significant and OIRA will
make a final determination.

Section 11.3 describes the
applicability of part 11. It provides that
part 11 applies to the issuance of
guidance documents covered by E.O.
13891. It also provides that HUD and
OIRA may jointly determine that a
guidance document is exempt from
some or all of the requirements of this
part due to exigency, safety, health, or
other compelling cause. It should be
noted that there are cases where specific
aspects of part 11 may not apply. For
example, this rule contains the same
good cause exemption from notice and
comment as exists for regulations under
section 553(b) of the Administrative
Procedure Act.

Section 11.3(c) also reflects the
exemption provided by E.O. 13891 for
guidance documents “‘as authorized by
law([3] or as incorporated into a
contract.” For example, this part does
not apply to handbooks and mortgagee
letters issued by the Federal Housing
Administration (FHA). HUD’s FHA
program provides mortgage insurance
on loans made by FHA-approved
lenders. Participants in HUD’s insured
mortgage programs have a contractual
relationship with HUD. HUD has no
obligation to insure any mortgage, and
so can set the terms and conditions
under which a mortgage is insured. A
mortgagee likewise has no obligation to
insure a mortgage with FHA; a
mortgagee who chooses to accept the
conditions and participate in the
mortgage insurance program assents to
these terms and conditions. In addition,
the participation of mortgagee’s in FHA
programs is governed by statutes such as
the National Housing Act and HUD’s
regulations. Mortgagee letters either
reflect these statutes and regulations or
are essentially contractual in nature.

The exception for guidance
documents “as authorized by law or as
incorporated into a contract” also
applies to Participant Memoranda and
Multiclass Participant Memoranda
issued by the Government National
Mortgage Association (Ginnie Mae).
Ginnie Mae, through its Mortgage-
Backed Securities (MBS) Programs,
guarantees securities that are backed by
pools of mortgages and issued by
mortgage lenders (Issuers) approved by
Ginnie Mae. Participant Memoranda
announce policy and Mortgage Backed
Securities Guide changes accessed by
Issuers, Document Custodians and other
participants in Ginnie Mae programs.
They are part of the agreement to
participate in Ginnie Mae programs,
which is voluntary, and so essentially
contractual requirements.

Section 11.4(a) requires that all
guidance documents be published and
posted on HUD’s guidance portal unless
it is guidance under § 11.3(c) or the
requirement is waived under the
procedures in § 11.4(c). Section 11.4(b)
also requires that each document be in
a searchable, machine readable format
and have certain information, including

3Examples of publications authorized by law
include Fair Market Rents, under Section 8(c)(1) of
the United States Housing Act of 1937 (USHA), as
amended by the Housing Opportunities Through
Modernization Act of 2016 (HOTMA); Qualified
Census Tract and Difficult Development Area
designations, under Internal Revenue Code (IRC)
Section 42, as enacted by the Tax Reform Act of
1986; Annual Adjustment Factors under the United
States Housing Act of 1937; Section 8 Annual
Inflation Factors for Public Housing under HUD’s
annual appropriations acts.
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a title, an identification of any previous
document that it revises or replaces, the
issuing office, the date of issuance,
document identification number, the
applicable legal authority or authorities,
a brief summary, the persons to whom
the guidance applies, and a statement
that the guidance document lacks the
force and effect of binding law, except
as authorized by statute, regulation or as
incorporated into a contract. For
significant guidance documents,

§ 11.4(b)(9) provides that HUD’s
guidance documents will comply with
the applicable requirement for
regulations or rules including
significant regulatory actions, set forth
in Executive Orders 12866, 13563,
(Improving Regulation and Regulatory
Review, 13609 (Promoting International
Regulatory Cooperation), 13771
(Reducing Regulation and Controlling
Regulatory Costs), and 13777 (Enforcing
the Regulatory Reform Agenda).

Section 11.4(c) provides that a senior
policy official may request a waiver
from posting a document or category of
documents on the HUD guidance portal.
Such a request will be submitted to
OIRA for review.

Section 11.6 sets forth the procedure
for members of the public to request the
withdrawal or removal of a particular
guidance document. Under this section,
any member of the public can direct
their petition to the applicable program
office head with a copy to the Office of
General Counsel, setting forth all data
and arguments available to the
petitioner supporting the action sought.
Under paragraph (c) of this section, the
Department shall respond to all
petitions for the removal or
modification of guidance documents no
later than 90 days after receipt of the
petitioner’s request.

Section 11.8 provides for public
participation in the formulation of
significant guidance documents through
at least a 30-day public notice and
comment period. Paragraph (a) of this
section provides that OIRA, consistent
with E.O. 12866 and with the advice of
the Department, shall identify or
determine which guidance documents
are significant. Section 11.8 provides
that the Department may employ
various methods of providing for public
participation in the development of
significant guidance documents and
may publish a notice in the Federal
Register announcing the availability of
a significant guidance document. This
section also outlines certain actions the
Department will take before the final
issuance of a significant guidance
document, including responding to
major issues raised in the comments,
OIRA review, and non-delegable

approval by a Presidentially appointed
official.

III. Justification for Interim
Rulemaking

In general, HUD publishes a rule for
public comment before issuing a rule for
effect in accordance with its own
regulations on rulemaking, 24 CFR part
10. Part 10, however, provides for
exceptions from that general rule where
the Department finds good cause to omit
advance notice and public participation.
The good cause requirement is satisfied
when the prior public comment
procedure is “impracticable,
unnecessary, or contrary to the public
interest.”

The Department finds that good cause
exists to publish this interim rule. This
interim rule implements E.O. 13891,
which directs that HUD take certain
actions to ensure the transparent
availability and use of guidance
documents; to treat guidance documents
as non-binding in law and practice, to
the extent consistent with applicable
law and except authorized by law or
incorporated into a contract; to take
public input into account when
appropriate in formulating or modifying
significant guidance documents and
provide a procedure for the public to
petition for the withdrawal or
modification of a particular guidance
document. While this interim rule does
exercise some discretion on the part of
HUD, the exercise relies on E.O. 13891’s
mandates for HUD to initiate actions on
matters of internal procedure. Further,
the internal procedures established by
this rule do not impose on members of
the public new requirements that have
the force and effect of law.

Although HUD has determined that
good cause exists to publish this rule for
effect without prior solicitation of
public comment, HUD recognizes the
value and importance of public input in
the rulemaking process. Accordingly,
HUD is issuing these regulatory
amendments on an interim basis and
providing a 60-day public comment
period.

IV. Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under E.O. 12866 (Regulatory
Planning and Review), a determination
must be made whether a regulatory
action is significant and, therefore,
subject to review by the Office of
Management and Budget (OMB) in
accordance with the requirements of the
order. E.O. 13563 (Improving
Regulations and Regulatory Review)
directs executive agencies to analyze

regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” E.O.
13563 also directs that, where relevant,
feasible, and consistent with regulatory
objectives, and to the extent permitted
by law, agencies are to identify and
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public.

This interim rule has been determined
not to be a “significant regulatory
action,” under section 3(f) of E.O. 12866
and therefore was not reviewed by
OMB. The Office of Information and
Regulatory Affairs (OIRA) has
designated this rule not as a major rule
under the Congressional Review Act (5
U.S.C. 801 et seq.).

Environmental Impact

The interim rule does not direct,
provide for assistance or loan and
mortgage insurance for, or otherwise
govern or regulate, real property
acquisition, disposition, leasing,
rehabilitation, alteration, demolition, or
new construction, or establish, revise or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Accordingly,
under 24 CFR 50.19(c)(1), this interim
rule is categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) (UMRA)
establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This rule does not impose a
Federal mandate on any state, local, or
tribal government, or on the private
sector, within the meaning of UMRA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This rule
requires HUD to follow certain
procedures in issuing guidance
documents. These procedures include
establishing a single agency website
where the public can find all HUD
guidance in effect; OMB review to
determine whether guidance is
significant, and OMB review of
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significant guidance; public comment
on significant guidance; and a
procedure for the public to request
withdrawal or modification of a
guidance document. These revisions
impose no significant economic impact
on a substantial number of small
entities. Therefore, the undersigned
certifies that this rule will not have a
significant impact on a substantial
number of small entities.

Notwithstanding HUD’s view that this
rule will not have a significant effect on
a substantial number of small entities,
HUD specifically invites comments
regarding any less burdensome
alternatives to this rule that will meet
HUD’s objectives as described in this
preamble.

Executive Order 13132, Federalism

E.O. 13132 (entitled “Federalism”)
prohibits an agency from publishing any
rule that has federalism implications if
the rule either: (1) Imposes substantial
direct compliance costs on State and
local governments and is not required
by statute, or (2) preempts State law,
unless the agency meets the
consultation and funding requirements
of Section 6 of the E.O. This interim rule
does not have federalism implications
and does not impose substantial direct
compliance costs on State and local
governments nor preempt state law
within the meaning of the E.O.

List of Subjects in 24 CFR Part 11

Administrative practice and
procedure.

For the reasons described in the
preamble, the Department of Housing
and Urban Development adds 24 CFR
part 11 as set forth below:

PART 11—GUIDANCE DOCUMENTS:
POLICY AND PROCEDURES

Sec.
11.1
11.2
11.3
11.4
11.6

Policy.

Definitions.

Applicability.

Published guidance documents.

Withdrawal or modification of
documents.

Issuance of significant guidance
documents.

Authority: 42 U.S.C. 3535(d); E.O. 13891,
84 FR 55235, October 9, 2019.

§11.1 Policy.

(a) Non-binding effect of guidance
documents. The Department of Housing
and Urban Development issues
guidance documents that help explain
its programs and policies or
communicate other important
information to members of the public.
These statements of general
applicability include interpreting

11.8

existing law and regulation, clarifying
existing program obligations, or
otherwise providing information that
assists members of the public subject to
HUD’s statutes and regulations comply
with statutory and regulatory reporting
requirements. The Department’s policy
is that guidance documents issued by
HUD shall be treated as non-binding
and will not impose on members of the
public new requirements that have the
force and effect of law, except as
authorized by statue or regulation or
incorporated into a contract. Consistent
with this policy, each of the
Department’s guidance documents will
clearly state that it does not have the
force and effect of law, except as
authorized by law or as incorporated
into a contract.

(b) Public participation in
development of significant guidance.
The Department recognizes the benefit
of providing members of the public the
opportunity to participate in the
development of significant guidance
documents, as defined in § 11.2(d).
Public participation can provide the
Department more comprehensive data,
facts, and information on which to base
its decisions. It is, therefore, the policy
of the Department that its significant
guidance documents will afford the
public not less than thirty days for the
submission of comments, except when
the Department finds for good cause that
notice and public comment are
impracticable, unnecessary, or contrary
to the public interest (and incorporates
such finding and a brief statement of the
reasons into the guidance document).
The Department may employ various
methods of providing public
participation, including publishing a
request for information or notice in the
Federal Register inviting public
comments or publishing a request on its
website.

(c) Single searchable website;
procedure to request withdrawal. The
Department is committed to facilitating
access to guidance documents by
regulated entities and the public. It is,
therefore, the policy of the Department
to make available a comprehensive set
of guidance documents on a single,
searchable, indexed website that
contains or links to all guidance
documents currently in effect. Guidance
documents not posted on the
Department’s guidance website shall no
longer have effect and shall not be cited
except to establish historical fact. In
addition, the Department establishes a
procedure, as provided in § 11.6, for the
public to request the withdrawal or
modification of a particular guidance
document.

§11.2 Definitions.

(a) Guidance document means a
statement of general applicability,
designed to shape or intended to have
future effect on the behavior of
regulated parties, that sets forth a policy
on a statutory, regulatory, or technical
issue, or an interpretation of a statute or
regulation. HUD guidance documents
include, but are not limited to,
handbooks, policy statements, policy
directives, notices of general
applicability, compliance documents,
bulletins, documents addressing
frequently asked questions, and other
direct notices issued by HUD program
offices, but do not include:

(1) Rules promulgated pursuant to
notice and comment under section 553
of title 5, United States Code (as
codified at 24 CFR part 10), or similar
statutory provisions;

(2) Rules exempt from rulemaking
requirements under section 553(a) of
title 5, United States Code;

(3) Rules of agency organization,
procedure, or practice, provided such
rules do not alter substantive obligations
for parties outside the Department;

(4) Decisions of agency adjudications
under section 554 of title 5, United
States Code, or similar statutory
provisions;

(5) Internal guidance directed to HUD
or other agencies that is not intended to
have substantial future effect on the
substantive behavior of regulated
parties;

(6) Internal executive branch legal
advice or legal opinions addressed to
executive branch officials, or directed to
particular parties about circumstance-
specific questions;

(7) Legal briefs, charges, and other
court filings intended to persuade a
court, or administrative or arbitral
authority;

(8) Notices regarding particular
locations or facilities;

(9) Research papers and studies;

(10) Notices of Funding Availability,
and correspondence and
communications with individual
persons or entities not intended to set
general policy, including grant
agreements with individual program
participants and other communications
regarding program administration,
enforcement actions, and notices of
violation, or congressional
correspondence.

(b) Guidance portal means the single,
publicly accessible, searchable website
where HUD posts or links to all
guidance documents that are in effect.

(c) OIRA means the Office of
Information and Regulatory Affairs at
the Office of Management and Budget.
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(d) Significant guidance document
means a guidance document that may
reasonably be anticipated to:

(1) Lead to an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
of Executive Order 12866, ‘‘Regulatory
Planning and Review.”

§11.3 Applicability.

(a) This part governs HUD’s issuance
of guidance documents.

(b) HUD and the Administrator of
OIRA may jointly determine that a
guidance document is exempt from
some or all of the requirements of this
part for exigency, safety, health, or other
compelling cause.

(c) This part is not applicable to any
guidance document that is authorized
by law or contemplated by or
incorporated into a contract, including:

(1) Handbooks and mortgagee letters
issued by the Federal Housing
Administration; and

(2) All Participant Memoranda and
Multiclass Participant Memoranda
issued by the Government National
Mortgage Association.

§11.4 Published guidance documents.

(a) HUD makes available to the public
a comprehensive set of guidance
documents through a guidance portal
that can be accessed from the
Department’s public website. Unless
exempt pursuant to paragraph (c) of
§ 11.3 or a waiver is granted under
paragraph (c) of this section, HUD will
publish or link to each guidance
document that is in effect on its
guidance portal.

(b) Each guidance document issued
pursuant to this part shall:

(1) Be in a user-searchable, machine
readable format;

(2) Provide the document title, and
identify what, if any, previous
document the new guidance document
revises or replaces;

(3) Identify the issuing office or
division;

(4) Indicate the date of issuance and
the unique document identification
number;

(5) Identify the applicable legal
authority or authorities for issuance of
the guidance, and provide a brief
summary of the subject matter the
document covers;

(6) Describe the document contents as
guidance, pursuant to § 11.2(a);

(7) Identify the activities to which and
the persons to whom the document
applies;

(8) State that the guidance document,
if meeting the definition thereof, lacks
the force and effect of binding law; and

(9) For significant guidance
documents, comply with the applicable
requirement for regulations or rules
including significant regulatory actions,
set forth in Executive Orders 12866,
13563 (Improving Regulation and
Regulatory Review, 13609 (Promoting
International Regulatory Cooperation),
13771 (Reducing Regulation and
Controlling Regulatory Costs), and
13777 (Enforcing the Regulatory Reform
Agenda).

(c) A senior policy official may
request a waiver of the requirement to
post a guidance document or a category
of guidance documents. Such a request
should be submitted through OIRA for
review. A request for a waiver should
clearly explain the purpose of the
document(s) and why making the
document(s) publicly available on an
agency website would cause specific
harm or otherwise interfere with the
agency’s mission.

§11.6 Removal or modification of
documents.

(a) The Department may rescind,
remove from its public website or
modify published guidance documents
on its own initiative, or in the response
to the petition of any interested person.

(b) Public petition. Any interested
person may petition the applicable
program office head for the modification
or withdrawal of a guidance document.
Each petition shall:

(1) Be directed to the applicable
program office head with a copy to the
Office of General Counsel, Office of
Legislation and Regulations, Department
of Housing and Urban Development,
Washington, DC 20410;

(2) Identify with specificity the
guidance document sought to be
withdrawn or modified and, if
applicable, set forth the text or
substance of the interim modification;

(3) Explain the interest of the
petitioner in the action sought; and

(4) Set forth any data and arguments
available to the petitioner in support of
the action sought.

(c) The Department shall respond to
all petitions for the removal or
modification of guidance documents no

later than 90 days after receipt of the
petitioner’s request unless the Secretary
makes an extension for good cause or
consideration is deferred pursuant to
paragraph (e) of this section.

(d) The Department will post a copy
of requests for withdrawal or
modification and responses on its
website.

(e) The Department will consolidate
multiple requests for the same guidance
document and need not consider a
single guidance document more than
once each calendar year.

(f) If the program office head or the
person with delegated authority finds
that the petition contains substantial
justification, the guidance document
will be withdrawn or, consistent with
the requirements of this part, modified
as appropriate. If the program office
head or person with delegated authority
finds that the petition does not contain
substantial justification, or based on
other considerations such official deems
relevant, the petition will be denied by
letter or other notice, with a brief
statement of the ground for denial.

§11.8 Issuance of significant guidance
documents.

(a) Determination of significance.
Consistent with E.O. 12866 and E.O.
13891, HUD will make an initial
determination of significance and OIRA,
with the advice of the Department, will
make a final determination.

(b) Notice of a significant guidance
document. Except as provided by
paragraph (d) of this section, HUD will
afford the public not less than thirty
days for the submission of comments
prior to issuing a significant guidance
document and will publicly respond to
major categories of, or the most
significant, concerns raised in
comments. The Department may employ
various methods of providing for public
participation in the development of a
significant guidance documents
including publishing a notice in the
Federal Register announcing the
availability of a significant guidance
document which includes:

(1) The substance or terms of the
interim guidance or a description of the
subject matter and issues involved;

(2) Direction on how to access the
draft guidance document available on
the Department’s website; and

(3) The citation to the statutory
provision or regulation (in Code of
Federal Regulations format) to which
the guidance document applies or
which it interprets.

(c) Each draft guidance document
announced in the Federal Register shall
be available on the HUD website,
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concurrent with the publication of
public notice and comment period.

(d) Exception. The Department may
omit the public participation
requirement of this section if it for good
cause determines that public notice and
comment is impracticable, unnecessary,
or contrary to the public interest. The
Department shall incorporate a brief
statement of the reasons for its
determination to omit public
participation into its guidance
document.

(e) Review and approval. (1) Unless
excepted under paragraph (c) of this
section, the issuance of a significant
guidance document will follow review
by OIRA under Executive Order 12866,
which may run in whole or part,
concurrently with the public comment
process in paragraph (a) or this section.

(2) Approval of significant guidance
documents shall be by signature of the
Secretary, Deputy Secretary, General
Counsel, or Assistant Secretary or
equivalent, or by an official who is
serving in an acting capacity in any of
the foregoing positions.

Benjamin S. Carson, Sr.,
Secretary.

[FR Doc. 2020-23982 Filed 11-9-20; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2020-0656]
RIN 1625-AA08

Special Local Regulation; Boat Parade;
San Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation (SLR) on the waters of San
Diego Bay, California to provide for the
safety of the participants, crew,
spectators, sponsor vessels, and general
users of the waterway during a boat
parade. This SLR temporarily
encompasses all navigable waters, from
surface to bottom, on a pre-determined
course in the northern portion of the
San Diego Main Ship Channel from
Shelter Island Basin, past the
Embarcadero, crossing the federal
navigable channel and ending off of
Coronado Island.

DATES: This rule is effective from 10
a.m. through 1 p.m. on November 11,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020—
0656 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant John Santorum,
Waterways Management, U.S. Coast
Guard Sector San Diego, CA; telephone
(619) 278-7656, email
MarineEventsSD@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable due to the short time
between the Coast Guard received final
details of the event on October 21, 2020,
and the scheduled event occurring on
November 11, 2020. The marine event
sponsor of this boat parade is expecting
to draw a high concentration of vessels
to the San Diego Bay area along the
proposed parade route. Traditionally,
the San Diego Bay area serves as a major
thoroughfare for commercial traffic,
naval operations, ferry routes, and a
number of other recreational uses. The
Coast Guard is establishing this SLR to
minimize impacts on this congested
waterway. We must establish this SLR
by November 11, 2020 to ensure the
safety of individuals, property, and the
marine environment and we do not have
sufficient time to request and respond to
comments.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of

this rule would be contrary to public
interest because prompt action is
needed to respond to the potential
safety hazards associated with the
location, size and complexity of the boat
parade that is planned to take place on
November 11, 2020.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70041. The
Captain of the Port (COTP) Sector San
Diego has determined that potential
hazards associated with the proposed
parade will be a safety concern for
anyone within the vicinity of the parade
route. This rule is needed to protect
personnel, vessels, spectators, and the
marine environment in the navigable
waters of the San Diego Bay in the
vicinity of the marine event during the
enforcement period of this rule.

IV. Discussion of the Rule

This rule establishes an SLR from 10
a.m. until 1 p.m. on November 11, 2020.
The SLR will cover all navigable waters
on a pre-determined course in the
northern portion of the San Diego Main
Ship Channel from Shelter Island Basin,
past the Embarcadero, crossing the
federal navigable channel and ending
off of Coronado Island. The duration of
the SLR is intended to protect
personnel, vessels, spectators, and the
marine environment in these navigable
waters before, during, and after the
event is scheduled to occur. During the
enforcement period, persons and vessels
are prohibited from anchoring, blocking,
loitering, or impeding within this
regulated area unless authorized by the
Captain of the Port, or his designated
representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
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pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the SLR. The Coast
Guard will publish a Local Notice to
Mariners and will issue a Broadcast
Notice to Mariners via VHF-FM marine
channel 16 that details the vessel
restrictions of the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the SLR may
be small entities, for the reasons stated
in section V.A above, this rule will not
have a significant economic impact on
any vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves an SLR
lasting less than four hours that will
monitor entry to the SLR area for the
duration of the enforcement period to
cover before, during and after the parade
has concluded. It is categorically
excluded from further review under
paragraph L61 of Appendix A, Table 1
of DHS Instruction Manual 023-01-
001-01, Rev. 1.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS.

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add §100.T11-043 to read as
follows:

§100.T11-043 Boat Parade, San Diego, CA

(a) Regulated area. The regulations in
this section apply to the following area:

(1) Parade Area: All navigable waters,
from surface to bottom, on a pre-
determined course in the northern
portion of the San Diego Main Ship
Channel from Shelter Island Basin, past
the Embarcadero, crossing the federal
navigable channel and ending off of
Coronado Island.

(2) [Reserved.

(b) Definitions. As used in this
section—

Designated representative means a
Coast Guard Patrol Commander,
including a Coast Guard coxswain, petty
officer, or other officer operating a Coast
Guard vessel and a Federal, State, and
local officer designated by or assisting
the Captain of the Port Sector San Diego
(COTP) in the enforcement of the
regulations in this section.

Participant means all persons and
vessels registered with the event
sponsor as a participants in the parade.

(c) Regulations. (1) All non-
participants are prohibited from
entering, transiting through, anchoring
in, or remaining within the regulated
area described in paragraph (a) of this
section unless authorized by the Captain
of the Port Sector San Diego or their
designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by calling the Sector San
Diego JHOC at 619-278-7033. Those in
the regulated area, including
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participants, must comply with all
lawful orders or directions given to
them by the COTP or the designated
representative.

(3) The COTP will provide notice of
the regulated areas through advanced
notice via Broadcast Notice to Mariners
and by on-scene designated
representatives.

(d) Enforcement period. This section
will be enforced from 10 a.m. through
1 p.m. on Wednesday, November 11,
2020.

Dated: November 3, 2020.
T.J. Barelli,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2020-24860 Filed 11-9-20; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2020-0655]
RIN 1625-AA87

Security Zone; Fleet Week

Demonstration Area, San Diego Bay,
San Diego, CA

AGENCY: Coast Guard, Homeland
Security Department (DHS).

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary 900-foot radius
security zone on the navigable waters of
the U.S. off of Broadway Pier in San
Diego Bay, San Diego, CA, in support of
Fleet Week San Diego on November 11,
2020. This action is necessary to
provide for the safety and security of
U.S. Coast Guard surface and aerial
assets, crews and support personnel
who will be performing mission search
and rescue demonstrations. This
rulemaking prohibits persons and
vessels from entering, transiting, or
anchoring in the security zone unless
authorized by the Captain of the Port
San Diego or his designated
representative.

DATES: This rule is effective from 10
a.m. through 2 p.m. on November 11,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020-
0655 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant John Santorum,
Waterways Management, U.S. Coast
Guard Sector San Diego, CA; telephone
(619) 278-7656, email
MarineEventsSD@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. The Coast Guard did not
receive final details for this event until
October 21, 2020. The Coast Guard must
establish this security zone by
November 11, 2020 and lacks sufficient
time to provide a reasonable comment
period and consider those comments
before issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying implementation of
this rulemaking is contrary to public
interest and is needed to ensure the
safety and security of military personnel
and assets on November 11, 2020.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port San Diego (COTP)
has determined that potential hazards
associated with military demonstrations
on November 11, 2020 will be a security
concern for military assets in the
vicinity of the Broadway pier in San
Diego Bay, San Diego, CA. This rule is
needed to protect military personnel,
vessels, and the marine environment on
the navigable waters within the security
zone during the San Diego Fleet Week
event.

IV. Discussion of the Rule

This rule establishes a temporary
security zone from 10 a.m. until 2 p.m.
on November 11, 2020. The security
zone will encompass the waters within
a 900-foot radius centered at position:
32°42'56” N, 117°10°46” W off the
Broadway Pier in the San Diego Bay.
The purpose of the security zone is to
protect the U.S. Coast Guard surface and
aerial assets, crews, and support
personnel who will be performing
search and rescue demonstrations in
San Diego, CA. No vessel or person will
be permitted to enter the security zone
without obtaining permission from the
COTP or his designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the security zone.
Vessel traffic will be able to safely
transit around this safety zone which
will impact a small designated area of
the San Diego Bay. The Coast Guard will
issue a Broadcast Notice to Mariners via
VHF-FM marine channel 16 about the
zone, and the rule will allow vessels to
seek permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
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The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the security
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian

tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please call
or email the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
security zone lasting only 5 days that
will prohibit entry within a 900-foot feet
radius of a designated coordinate west
of Broadway Pier in San Diego Bay. It
is categorically excluded from further
review under paragraph L60(a) in Table
3—1 of U.S. Coast Guard Environmental
Planning Implementing Procedures. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T11-042 to read as
follows:

§165.T11-042 Security Zone; San Diego
Bay; San Diego, CA.

(a) Location. The following area is a
security zone, including all navigable
waters of San Diego Bay, from surface to
sea floor, within a 900-foot radius
centered at the following coordinate:
32°42’56” N, 117°1046” W.

(b) Definition. The term ““designated
representative’” means a Coast Guard
Patrol Commander, including a Coast
Guard coxswain, petty officer, and other
officer operating a Coast Guard vessel,
or a Federal, State, or local officer
designated by or assisting the Captain of
the Port San Diego in the enforcement
of the regulated area.

(c) Regulations. (1) Under the general
security zone regulations in subpart D of
this part, all persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the security zone unless
authorized by the Captain of the Port
Sector San Diego (COTP) or his
designated representative.

(2) The security zone is closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP’s
designated representative.

(3) Vessel operators desiring to enter
or operate within the security zone must
contact the COTP or the COTP’s
designated representative to obtain
permission to do so. Vessel operators
given permission to enter or operate in
the security zone must comply with all
lawful orders or directions given to
them by the COTP or the COTP’s
designated representative. Persons and
vessels may request permission to enter
the security zone on VHF channel 16 or
through the 24-hour Command Center at
telephone (619) 278-7033.

(d) Enforcement period. This section
will be enforced from 10 a.m. through
2 p.m. on November 11, 2020.

Dated: November 3, 2020.
T. J. Barelli,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2020-24863 Filed 11-9-20; 8:45 am]
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2020-0109; FRL-10014-
84—Region 9]

Partial Approval and Partial
Disapproval of Air Quality
Implementation Plans; Arizona;
Nonattainment Plan for the Hayden
SO, Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing a partial
approval and partial disapproval of an
Arizona state implementation plan (SIP)
revision for attaining the 2010 1-hour
primary sulfur dioxide (SO,) national
ambient air quality standard (NAAQS or
“standard”) for the Hayden SO,
nonattainment area (NAA). This SIP
revision (hereinafter called the “Hayden
SO, Plan” or “Plan”) includes Arizona’s
attainment demonstration and other
elements required under the Clean Air
Act (CAA or “Act”). The EPA is
approving the base year and projected
emissions inventories and affirming that
the new source review requirements for
the area have been met. We are
disapproving the attainment
demonstration, as well as other
elements of the Plan tied to this
demonstration, namely, the requirement
for meeting reasonable further progress
(RFP) toward attainment of the NAAQS,
reasonably available control measures
and reasonably available control
technology (RACM/RACT), enforceable
emissions limitations and control
measures, and contingency measures.
DATES: This rule will be effective on
December 10, 2020.

ADDRESSES: The EPA has established a
docket for this action under Docket No.
EPA-R09-OAR-2020-0109. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information. If
you need assistance in a language other

than English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Ashley Graham, EPA Region IX, Air
Division, Air Planning Office, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 972-3877 or by
email at graham.ashleyr@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

EENTs ’s

us,

I. Background

II. Public Comments and EPA Responses
A. Comments From ADEQ
B. Comments From Asarco

[I. The EPA’s Final Action

IV. Statutory and Executive Order Reviews

I. Background

On June 22, 2010, the EPA
promulgated a new 1-hour primary SO,
NAAQS of 75 parts per billion (ppb)
(hereinafter called ‘““‘the 2010 SO,
NAAQS” or “the SO, NAAQS”). This
standard is met at an ambient air quality
monitoring site when the 3-year average
of the annual 99th percentile of daily
maximum 1-hour average
concentrations does not exceed 75 ppb,
as determined in accordance with
appendix T of 40 CFR part 50.1 On
August 5, 2013, the EPA designated 29
areas of the country as nonattainment
for the 2010 SO, NAAQS, including the
Hayden SO, NAA within Arizona.2
These area designations became
effective on October 4, 2013. Section
191(a) of the CAA directs states to
submit SIP revisions for areas
designated as nonattainment for the SO,
NAAQS to the EPA within 18 months of
the effective date of the designation, i.e.,
in this case by no later than April 4,
2015. Under CAA section 192(a), these
SIP submissions are required to include
measures that will bring the NAA into
attainment of the NAAQS as
expeditiously as practicable, but no later
than five years from the effective date of
designation. The attainment date for the
Hayden SO, NAA was October 4, 2018.

Nonattainment plans for SO, must
meet sections 110, 172, 191, and 192 of
the CAA. The EPA’s regulations
governing nonattainment SIP
submissions are set forth at 40 CFR part
51, with specific procedural
requirements and control strategy
requirements residing at subparts F and
G, respectively. Soon after Congress

175 FR 35520 (codified at 40 CFR 50.17(a)—(b)).
278 FR 47191 (codified at 40 CFR part 81, subpart
Q).

enacted the 1990 Amendments to the
CAA, the EPA issued comprehensive
guidance on SIP revisions in the
“General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990”
(“General Preamble”).? Among other
things, the General Preamble addressed
SO; SIP submissions and fundamental
principles for SIP control strategies.# On
April 23, 2014, the EPA issued guidance
for meeting the statutory requirements
in SO, SIP submissions in a document
titled, “Guidance for 1-Hour SO,
Nonattainment Area SIP Submissions”
(“2014 SO, Guidance”).5 In the 2014
SO, Guidance, the EPA described the
statutory requirements for a complete
nonattainment plan, which include: An
accurate emissions inventory of current
emissions for all sources of SO, within
the NAA; an attainment demonstration;
a demonstration of RFP; implementation
of RACM (including RACT); new source
review; enforceable emissions
limitations and control measures;
conformity; and adequate contingency
measures for the affected area.

For the EPA to fully approve a SIP
revision as meeting the requirements of
CAA sections 110, 172, 191, and 192,
and the EPA’s regulations at 40 CFR part
51, the plan for the affected area needs
to demonstrate that each of the
aforementioned requirements has been
met. Under CAA section 110(1), the EPA
may not approve a plan that would
interfere with any applicable
requirement concerning NAAQS
attainment and RFP, or any other
applicable requirement. Under CAA
section 193, no requirement in effect (or
required to be adopted by an order,
settlement, agreement, or plan in effect
before November 15, 1990) in any area
that is a NAA for any air pollutant may
be modified in any manner unless it
ensures equivalent or greater emission
reductions of such air pollutant.

The EPA published a notice on March
18, 2016, finding that Arizona and other
states had failed to submit the required
SO, nonattainment plans for the Hayden
SO, NAA and several other areas by the
submittal deadline.® This finding,
which became effective on April 18,
2016, initiated a deadline under CAA
section 179(a) for the potential
imposition of new source review offset
and highway funding sanctions.
Additionally, under CAA section 110(c),

357 FR 13498 (April 16, 1992).

4]1d. at 13545-13549, 13567—13568.

5EPA, Guidance for 1-Hour SO, Nonattainment
Area SIP Submissions, April 23, 2014, available at
https://www.epa.gov/sites/production/files/2016-
06/documents/20140423guidance_nonattainment_
sip.pdf.

681 FR 14736 (March 18, 2016).
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the finding triggered a requirement that
the EPA promulgate a federal
implementation plan within two years
of the effective date of the finding
unless the State has submitted, and the
EPA has approved, the nonattainment
plan as meeting applicable
requirements.

In response to the EPA’s finding, the
Arizona Department of Environmental
Quality (ADEQ) submitted the Hayden
SO, Plan on March 9, 2017, and
submitted associated final rules on
April 6, 2017.7 The EPA issued letters
dated July 17, 2017, and September 26,
2017, finding the submittals complete
and halting the sanctions clock under
CAA section 179(a).8

II. Public Comments and EPA
Responses

The EPA proposed to partially
approve and partially disapprove the
Hayden SO, Plan on May 22, 2020.° Our
proposed action contains more
information on the basis for this
rulemaking and on our evaluation of the
submittal. In a separate, concurrent
action, we also proposed a limited
approval and limited disapproval of
Arizona Administrative Code, Title 18,
Chapter 2, Article 13, Section R18-2—
B1302 (“Rule B1302”).10

The EPA’s proposed action for the
Hayden SO, Plan provided a 30-day
public comment period. During this
period, we received comments from
Freeport-McMoRan Incorporated (FMI)
and ASARCO LLC (“Asarco”).!1 12 We

7 Letters dated March 8, 2017, and April 6, 2017,
from Tim Franquist, Director, Air Quality Division,
ADEQ, to Alexis Strauss, Acting Regional
Administrator, EPA Region IX. Although the cover
letter for the Hayden SO, Plan was dated March 8,
2017, the Plan was transmitted to the EPA on March
9, 2017.

8 Letters dated July 17, 2017, and September 26,
2017, from Elizabeth Adams, Acting Air Division
Director, EPA Region IX, to Tim Franquist, Director,
Air Quality Division, ADEQ.

985 FR 31118.

1085 FR 31113 (May 22, 2020).

11 Letter dated June 22, 2020, from Todd Weaver,
Senior Counsel, Freeport-McMoRan, to Rulemaking
Docket EPA-R09-2020-0109, Subject: “Re:
Comments on Partial Approval and Partial
Disapproval of Air Quality Implementation Plans;
Arizona Nonattainment Plan for the Hayden SO»
Nonattainment Area (EPA-R09-OAR-2020-0109)
and Limited Approval, Limited Disapproval of
Arizona Plan Revisions, Hayden Area; Sulfur
Dioxide Control Measures—Copper Smelters (EPA—
R09-OAR-2020-0173).”

12Letter dated June 22, 2020, from Amy Veek,
Environmental Manager, Asarco Hayden
Operations, ASARCO LLC, to Ashley Graham, Air
Planning Office, Air Division, EPA Region 9,
Subject: “Re: Comments of ASARCO LLC on (1)
“Partial Approval and Partial Disapproval of Air
Quality Implementation Plans; Arizona;
Nonattainment Plan for the Hayden SO»
Nonattainment Area, 85 FR 31118 (May 22, 2020),
Docket No. EPA-R09-OAR-2020-0109. (2)
“Limited Approval, Limited Disapproval of Arizona

also received comments from ADEQ,
submitted to the docket for our related
proposal on Rule B1302, that are
relevant to our proposed action on the
Hayden SO, Plan.?3 All comments
received on both proposals, including
the comments from ADEQ), are included
in the docket for this action. The
comments from FMI pertain to Rule
B1302 and are addressed in our final
action on the rule. Copies of these
responses are also included in the
docket for this action.’ The comments
from ADEQ and from Asarco, along with
our responses, are summarized below.

A. Comments From ADEQ

Comment: ADEQ’s comment letter
expresses concern that the EPA’s
proposed action does not clearly
acknowledge the work that ADEQ and
Asarco have completed since
identifying the modeling error that was
part of the basis for the EPA’s proposed
disapproval of the modeled attainment
demonstration and related elements.
ADEQ describes the modeling error that
was discovered in 2017 after the SIP
revision was submitted to the EPA and
discusses the extensive work that was
conducted to develop a revised
modeling methodology. These efforts
include additional analyses, work to
justify new assumptions and modeling
parameters, and the development of
new modeling files and a modeling
technical support document (TSD), draft
versions of which were shared with EPA
staff for review. ADEQ does not dispute
the modeling error and acknowledges
that the EPA was required to take action
on the SIP revision submitted in March
2017. However, ADEQ expresses
concern that the language in the EPA’s
proposal could lead the reader to
believe that it knowingly submitted a
SIP revision containing a flawed

Air Plan Revisions, Hayden Area; Sulfur Dioxide
Control Measures—Copper Smelters, 85 FR 31113
(May 22, 2020), Docket No. EPA-R09-OAR-2020—
0173.”

13 Letter dated June 18, 2020, from Daniel
Czecholinski, Air Quality Division Director, ADEQ,
to Rulemaking Docket EPA-HQ-OAR-2020-0109,
Subject: “Partial Approval Partial Disapproval of
Air Quality Implementation Plans; Arizona;
Nonattainment Plan for the Hayden SO»
Nonattainment Area, Docket ID Number: EPA-HQ-
OAR-2020-0109.” ADEQ’s comment letter
mistakenly references Rulemaking Docket “EPA—
HQ-OAR-2020-0109" instead of the rulemaking
docket for this action, “EPA-R09-OAR-2020—
0109,” and was submitted to the rulemaking docket
for our related proposal on Rule B1302, “EPA-R09-
OAR-2020-0173.”

14Response to Comments Document for the EPA’s
Final Actions on the “Arizona State
Implementation Plan Revision: Hayden Sulfur
Dioxide Nonattainment Area for the 2010 SO»
NAAQS” and Rule R18-2-B1302, “Limits on SO»
Emissions from the Hayden Smelter” (September
2020).

attainment demonstration, that the error
was a recent discovery, or that it has
taken no action to resolve the modeling
issue. ADEQ contends that a
clarification regarding the additional
modeling efforts would help avoid any
misunderstanding. Finally, ADEQ
asserts that the new modeling
methodology shows attainment of the
NAAQS and that it was approved by the
EPA in 2018.

Response: We agree that extensive
work has been done by ADEQ and
Asarco, in consultation with EPA staff,
to correct the flawed modeling in the
March 2017 submittal. While we noted
in our proposal that ADEQ has been
working with Asarco and the EPA on
revised modeling, we acknowledge that
the high level of effort that has gone into
that work was not clearly presented in
our proposed action and the sequence of
ADEQ submitting the SIP revision in
March 2017, identifying the error later
in 2017, and subsequently working
extensively with Asarco and the EPA to
correct the error was not discussed.

In response to the statement that the
new methodology was approved by the
EPA in 2018, we would like to clarify
that, while ADEQ and Asarco consulted
with EPA staff to revise the modeling,
and has shared new modeling files and
a modeling TSD with EPA staff, these
documents have not undergone ADEQ
public notice and comment or been
formally submitted to the EPA as a SIP
revision. Therefore, the revised
modeling has not been formally
approved by the EPA and was not
evaluated as part of our proposed
action. Only upon such future
submission, if it occurs, will the EPA be
able to formally evaluate and make a
determination regarding its adequacy to
demonstrate attainment of the 2010 SO,
NAAQS.

B. Comments From Asarco

Comment: Asarco notes that it has
spent considerable time and resources
since 2011, in collaboration with ADEQ
and the EPA, to achieve attainment of
the 2010 SO, NAAQS in the Hayden
NAA. The commenter states that
Asarco’s efforts, including
improvements to the capture and
control systems, retrofits and
rebalancing of the converter aisle to
enhance sulfur recovery at the acid
plant, and installation of an improved
preheater system to reduce startup
emissions, have resulted in SO»
emission reductions of approximately
90 percent relative to pre-2010 levels.

Response: The EPA acknowledges the
efforts that Asarco has undertaken to
reduce SO, emissions and improve air
quality in the Hayden SO, NAA. A
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summary of the equipment and process
upgrades that have been implemented
was included in our proposed action,15
and a more detailed discussion was
included in the TSD accompanying our
proposed action on Rule B1302.16

Comment: Asarco asserts that the
statement in the EPA’s proposal that an
error in ADEQ’s modeling ‘““‘changed
predicted SO» concentrations such that
the modeling no longer shows
attainment of the 2010 SO, NAAQS” 17
is disingenuous because ADEQ’s revised
modeling demonstration shows
attainment of the 2010 SO, NAAQS.
Asarco believes that the accompanying
footnote 18 in the proposed action
suggests that the modeling error was
discovered in 2020, rather than in 2017,
and suggests that the EPA should have
acknowledged that ADEQ’s revised
modeling shows attainment even if the
EPA felt compelled to act only on the
submitted version of the plan.

Response: As discussegin our
response to ADEQ’s comments in
Section II.A of this notice, the EPA does
not dispute that the modeling error was
discovered in 2017. We referenced the
2020 email 19 in our proposed action
because we did not have
contemporaneous documentation of the
discovery of the modeling error to cite
in our proposal. We did not intend for
our proposal to suggest that the
modeling error was identified in 2020
and acknowledge the extensive work
that has been done by ADEQ and Asarco
to revise the modeling in the March
2017 SIP revision.

We also note that ADEQ and Asarco
have informally sent draft revised
modeling to EPA staff, who have
provided feedback on the draft revised
modeling. However, as previously
noted, ADEQ has not yet released the
revised modeling for public notice and
comment or formally submitted the
modeling to the EPA as a SIP revision.
Accordingly, the EPA has not yet
reviewed the revised modeling for
approvability under the applicable
requirements of the CAA and EPA
regulations.

Comment: Asarco asserts that under
CAA section 172(c)(6), “other control
measures, means or techniques” may be
sufficient to achieve and demonstrate

1585 FR 31118, 31122.

16 EPA, “Technical Support Document for the
EPA’s Rulemaking for the Arizona State
Implementation Plan; Arizona Administrative Code,
Title 18, Chapter 2, Article 13, Part B—Hayden,
Arizona, Planning Area, R18-2-B1302—Limits on
SO, Emissions from the Hayden Smelter,” April
2020 (“Rule B1302 TSD”).

1785 FR 31118, 31120.

18]1d. at footnote 16.

19Email dated March 25, 2020, from Farah
Esmaeili, ADEQ, to Rynda Kay, EPA Region IX.

attainment of the NAAQS, and
therefore, it does not agree that the
Hayden SO, Plan cannot be approved
without numeric fugitive emissions
limits. Asarco contends that the EPA
improperly relied upon selective
citation of the CAA and EPA regulations
and non-binding guidance to conclude
that a numeric fugitive emissions limit
is required. Asarco lists the “other
control measures, means or techniques”
provided for in the Hayden SO, Plan,
which it asserts are sufficient “to
achieve and demonstrate attainment of
the 2010 SO, NAAQS,” including new
and upgraded capture and control
equipment, operation and maintenance
plans for process and control
equipment, numeric emissions limits on
the main stack, a new preheater system
to reduce startup emissions, work
practice controls for fugitive emissions,
and fugitive emissions studies to
evaluate the efficacy of the improved
gas capture and control equipment.

Response: We disagree with this
comment. Section 172(c)(6) of the CAA
requires attainment plans to include
“enforceable emission limitations, and
such other control measures, means or
techniques” as necessary or appropriate
to provide for attainment. The guidance
documents we cited in our proposal
(i.e., the General Preamble and the 2014
SO, Guidance) describe and interpret
CAA section 172(c)(6) and other binding
statutory and regulatory requirements.
While the guidance documents are not
themselves binding, they guide the
EPA’s review of SIP submittals for
compliance with the relevant
requirements. In any case, the text of
section 172(c)(6) is clear that the EPA
must determine whether a submitted
SIP includes all enforceable emission
limitations and other measures that are
necessary to provide for attainment.
While measures other than emission
limits might be sufficient by themselves
in some circumstances (for example,
where a particular source contributes
little to the attainment problem or is not
susceptible to a numeric limit due to
technological limitations), such
circumstances do not exist in this case,
given that fugitive SO, emissions at the
Hayden facility have the potential to
cause or contribute to NAAQS
violations and are capable of being
continuously monitored.2°

The measures listed in Asarco’s
comment, while important components
of the control strategy, do not ensure
that fugitive emissions will remain at

20 Letter dated April 29, 2019, from Elizabeth

Adams, Air Division Director, EPA Region IX, to
Timothy Franquist, Air Director, ADEQ, Subject:
“Re: Comments on draft letter regarding R18—2—
B1302” (“April 2019 Comment Letter”).

the level that was assumed in the
attainment modeling. In particular, the
installation of new and improved
capture and control equipment was
expected to reduce fugitive emissions,
but, in the absence of ongoing
monitoring, it is not known whether
these changes were sufficient to reduce
emissions to the level necessary to
achieve attainment. Similarly, operation
and maintenance requirements and
work practice controls are helpful for
ensuring that process and control
equipment are properly operated, but
they do not correspond to or assure
achievement of any particular level of
emissions.

The fugitive emissions studies, the
first of which began last year, will
provide better information regarding the
actual level of fugitive emissions from
the facility. However, these studies will
last for only one year each and do not
correspond to any numeric emission
limit. Therefore, if one of the studies
were to show that fugitive emissions
exceeded the levels assumed in the
attainment modeling, this would not
constitute a violation of an emissions
limit that could give rise to an
enforcement action. Rather, it would
simply trigger a requirement for Asarco
to conduct new modeling to assess
whether the NAAQS would still be
attained at the higher emissions levels.21
If that modeling shows an increased
likelihood of a NAAQS exceedance,
then Asarco would have to submit to
ADEQ a proposed revision to its
operations and maintenance plan and
associated modeling to demonstrate
attainment of the NAAQS. ADEQ would
then submit revisions to the operational
limits and volumetric flow monitoring
provisions, and a revised attainment
demonstration to the EPA as a SIP
revision.

There is substantial risk that fugitive
emissions from the facility could cause
or contribute to violations of the 2010
SO, NAAQS. Consequently, the Plan
must assure that these emissions are
limited in an enforceable manner. A
process for future evaluation of fugitive
emissions and potential future SIP
revisions contingent on the results of
that evaluation cannot substitute for
enforceable limitations on fugitive
emissions. Moreover, if fugitive
emissions were to increase during the
period between the two studies or after
the second study, there would be no
mechanism to address those increased
emissions. In contrast, if the Plan were
to rely on enforceable numeric fugitive
emissions limits corresponding to the

21 See Arizona Administrative Code R18-2—
C1302 Appendix 14 paragraphs A.14.8 and 9.
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modeled fugitive emissions levels, with
ongoing monitoring, recordkeeping and
reporting requirements, then an
exceedance of any of these emissions
levels would be a violation of the SIP
that could result in an immediate
enforcement action by ADEQ, the EPA,
or a third party. Such an approach
would satisfy the requirement of CAA
section 172(c)(6) for enforceable limits
and other measures that provide for
attainment of the 2010 SO, NAAQS.

Finally, Asarco lists the stack
emission limits among the control
measures that it believes are sufficient
to demonstrate attainment. As discussed
in our proposal, the stack emission
limits would be enforceable were it not
for the flaws in monitoring,
recordkeeping and reporting
requirements. In any case, the stack
limits have no bearing on the SIP’s flaw
in not imposing an enforceable limit for
fugitive SO, emissions.

For the foregoing reasons, we
conclude that the requirements for
enforceable limits and other measures
that provide for attainment of the SO,
NAAQS under CAA section 172(c)(6)
have not been satisfied.

Comment: Asarco reiterates its view
that the EPA’s proposal is dismissive of
the progress that Asarco has made in
reducing total SO, emissions at the
Hayden smelter, and that it implies that
fugitive emissions controls at the
smelter are inadequate. Asarco cites
emissions reductions observed based on
the initial data collected during the first
fugitive emissions study to assert that
fugitive emissions are well below what
is needed to ensure attainment of the
2010 SO, NAAQS.

Response: The EPA acknowledges the
progress that has been made to reduce
SO- emissions at the Hayden smelter.
As discussed in Asarco’s comments and
in the TSD accompanying our proposed
action on Rule B1302, Asarco’s SO,
control strategy includes several
equipment and process upgrades,
including replacement of the
electrostatic precipitator and flash
furnace with a new vent gas baghouse
system; replacement of five 13-foot
diameter converters with new 15-foot
diameter units that operate more
efficiently; installation of extended
secondary and tertiary hooding in the
converter aisle to maximize ventilation
gas capture during charging, transfer,
and tapping operations; and
improvements to the acid plant with an
upgraded pre-heater system.22 ADEQ
has estimated that the converter retrofit
project would reduce SO, emissions

22Rule B1302 TSD, 5.

from the smelter by 90 percent between
2011 and 2019.

With regards to the adequacy of the
fugitive emissions controls, the EPA
disagrees that there are sufficient data to
conclude that fugitive emissions are
below the level needed to ensure
attainment. Asarco references emissions
reductions based on initial data
collected during the first fugitive
emissions study, stating that “[ulnder
the Plan, fugitive emissions fall from a
maximum annual average of 295
pounds/hour to an average range
between 4.3 and 39.8 pounds/hour.”
However, Asarco has not provided the
hourly emissions data from specific
roofline sources over an extended
period that would be necessary to assess
whether the recently monitored levels of
fugitive emissions have been
consistently at or below the levels
necessary for attainment. Moreover,
even if recent fugitive emissions have
been below the modeled level, there is
no assurance that these levels will be
maintained over the long-term because,
as described in the previous response,
the Plan and Rule B1302 do not include
any ongoing requirements to measure
fugitive emissions or assure that these
emissions remain low.

Comment: Regarding the EPA’s
position that Rule B1302 subsection
(E)(4) “provides an option for
alternative sampling points that could
undermine the enforceability of the
stack emission limit by providing undue
flexibility to change sampling points
without undergoing a SIP revision,” 23
the commenter states that the EPA’s
concern is not justified and lacks merit
because the provision requires Asarco to
demonstrate to ADEQ’s satisfaction that
the measurement “would yield
inaccurate results or would be
technologically infeasible” prior to
using an alternative sampling point.
Asarco asserts that it would be
indefensible for the EPA to require
inaccurate results be used to
demonstrate attainment. Lastly, Asarco
notes that it has recommended that
ADEQ withdraw subsection (E)(4)
because Asarco and ADEQ have agreed
that the monitoring points are yielding
acceptable results so this issue should
be resolved upon ADEQ’s submittal of a
revised plan.

Response: The EPA disagrees that this
issue lacks merit. The EPA is not
suggesting that inaccurate sampling
points be required to be used to
demonstrate attainment, but rather that
any change to sampling points should
be the subject of EPA and public review
through a SIP revision. As noted in our

2385 FR 31118, 31120.

proposal, one of four basic principles
that apply to all SIPs and control
strategies is replicability, which means
that “where a rule contains procedures
for changing the rule, interpreting the
rule, or determining compliance with
the rule, the procedures are sufficiently
specific and non-subjective such that
two independent entities applying the
procedures would obtain the same
result.” 2¢ We find that the language in
Rule B1302 subsection (E)(4) allowing
for “measurement of the flow rate at an
alternative sampling point”” where the
measurement in the outlet of the control
equipment “would yield inaccurate
results or would be technologically
infeasible” is too general and subjective
to ensure that two independent entities
applying this standard would reach the
same conclusion. For example, ADEQ
might find that measurement of stack
gas volumetric flow rate in the outlet of
a particular piece of SO, control
equipment is technologically infeasible
in a situation where the EPA might
conclude that such measurement is
feasible. Moreover, the rule does not
specify any procedures or criteria for
determining whether measurement at
the alternative sampling point would
yield accurate and representative
results. Therefore, this provision of the
rule is inconsistent with the principle of
replicability.

As stated in the April 2019 Comment
Letter conveying the EPA’s comments to
ADEQ regarding Rule B1302, the EPA
agrees that withdrawal of subsection
(E)(4) is appropriate and will resolve
this issue, if such withdrawal occurs.

Comment: Asarco objects to the EPA’s
position that Rule B1302 subsection
(E)(6) “allows for nearly 10 percent of
total facility SO, emissions annually to
be exempt from continuous emissions
monitoring systems; this deficiency
could compromise the enforceability of
the main stack emission limit.”” 25 The
commenter asserts that there is no
deficiency and the basis for disapproval
lacks merit because the provision to
allow Asarco to petition ADEQ to
replace the continuous emissions
monitoring system (CEMS) with annual
stack testing and report emissions rates
as a pounds per hour (Ib/hr) or pounds
per ton production factor would still
allow calculation of the emissions rates.
Asarco states that there were legitimate
concerns that it would not be able to
perform a relative accuracy test audit
(RATA) of the CEMS due to the low
concentrations of SO, present, but that
it has now determined that it can
perform a RATA of the relevant CEMS

24 General Preamble, 13568.
2585 FR 31118, 31120.
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and has requested that ADEQ withdraw
subsection (E)(6) in ADEQ’s submittal of
a revised plan to resolve this issue.

Response: The EPA disagrees that this
issue lacks merit. While the rule
language does provide for an emissions
value that can allow for the calculation
of an overall stack emissions rate, we do
not consider this sufficient to ensure the
enforceability of the one-hour main
stack emissions limit given the large
variability in hourly emissions from the
Asarco facility. The commenter asserts
that units encompassed by the provision
typically emit less than 75 lb/hr SO»;
however, we note that Asarco’s
emissions estimate for these units
forecasts a maximum emission rate as
high as 417 Ib/hr SO, (out of a total
1,069.1 lb/hr or 1,518 1b/hr main stack
limit).26 In addition, we note that source
test results represent a “‘snapshot” of
unit emissions (and of corresponding
unit operations) at the time of the source
test. Generally, source tests must be
performed at approximately 80 to 100
percent of maximum operating levels,
and emissions limits relying upon a
source test for demonstrating
compliance typically require continuous
monitoring of one or more parameters of
unit operation. This allows for the
determination that unit operations are
representative of source test conditions
and ensures the validity of the source
test result. Rule B1302 subsection (E)(6),
however, relies solely on source test
results for demonstrating compliance,
which we do not consider sufficient to
ensure enforceability of the main stack
emissions limit. As stated in our April
2019 Comment Letter, the EPA agrees
that withdrawal of subsection (E)(6) is
appropriate and will resolve this issue,
if such withdrawal occurs.

Comment: Asarco objects to the EPA’s
position that Rule B1302 “lacks a
method for measuring or calculating
emissions from a shutdown ventilation
flue; this omission could compromise
the enforceability of the main stack
emission limit.”” 27 Asarco asserts that
the concern is unfounded and lacks
merit. Asarco explains the purpose of
the shutdown ventilation flue and
describes the procedure for calculating
emissions for planned and unplanned
shutdowns. Asarco notes that the
procedure and resulting values are
included in the SIP documentation but
that to resolve the issue, it has requested
that ADEQ revise the operation and
maintenance plan requirements in the
SIP to document the SO, emitted during
planned and unplanned use of the

26 See B-1j_Forecast_Emissions_20160927.xIsx in
the rulemaking docket for this action.
2785 FR 31118, 31120.

shutdown ventilation flue and require
the use of the operation and
maintenance plan value in compliance
calculations.

Response: The EPA disagrees that the
concern is unfounded and lacks merit.
While the procedure for calculating
emissions for planned and unplanned
shutdowns and the value are included
in supporting documentation for the
Plan, they are not included in Rule
B1302 or elsewhere in the SIP;
therefore, they are not currently
enforceable.

Comment: Regarding the EPA’s
position that Rule B1302 “‘lacks a
method for calculating hourly SO»
emissions,” 28 Asarco asserts that the
calculation method is presented in
subsections (F)(1) and (F)(2) and
acknowledges that there was a
typographical omission of the “valid
hour” definition that was included in
Arizona’s submission. Asarco notes that
it has submitted to ADEQ the same
definition included in the EPA-
approved plan for the 2010 SO, NAAQS
for the Miami, Arizona area and that
Asarco has requested that ADEQ
include it in a revised submittal to
resolve the issue.

Response: The omission of the “valid
hour” definition leads to ambiguity in
how hourly emissions are calculated,
thus undermining enforceability.
However, the EPA agrees that inclusion
of a “valid hour” definition will clarify
the method for calculating hourly SO»
emissions for the Hayden facility and
will resolve this issue, if submitted to
the EPA in a future SIP revision.

Comment: The commenter states that
Asarco is disappointed that the EPA has
not evaluated a fundamental part of the
Hayden SO, control strategy—i.e., the
“dual limit.” Asarco discusses its
rationale for the dual limit, states that
there is no basis for the EPA to question
it, and states that it is presumptively
approvable under the EPA’s SO,
Guidance.

Response: As noted in our proposal
on Rule B1302, we are approving the
main stack emission limit because it is
more stringent than the existing
requirements in state law, as well as
new operational standards and
monitoring, recordkeeping, and
reporting requirements for the smelter.29
However, as noted in our proposed
action on the Hayden SO, Plan, we are
not evaluating its adequacy to ensure
attainment of the 2010 SO, NAAQS
because (1) ADEQ has not demonstrated
that the emission limits in Rule B1302
are sufficient to provide for attainment,

281d.
2985 FR 31113, 31115.

and (2) the stack emission limit is not
fully enforceable due to various
deficiencies in Rule B1302.30

Comment: Asarco states that it
disagrees with the EPA’s conclusion
that the modeling in the Hayden SO»
Plan is flawed. It notes that the revised
modeling that was informally submitted
to EPA staff indicates that the Converter
Retrofit Project meets the RACM/RACT
requirements and that Asarco’s
understands that the revised modeling
will be submitted to the EPA as a SIP
revision.

Response: As discussed above, the
EPA has not reviewed the revised
modeling because, as Asarco
acknowledges, it has not been formally
submitted to the EPA as a SIP revision.
The EPA’s proposal to disapprove the
RACM/RACT demonstration is based on
the modeling that was submitted as part
of the March 2017 SIP submittal. Both
ADEQ and Asarco acknowledge the
error in the modeling in the March 2017
submittal. The EPA will review any
revised modeling upon formal
submission of such modeling to the EPA
as a SIP revision.

Comment: Asarco states that ADEQ
intends to submit a SIP revision that
includes updated modeling that shows
attainment; removal of Rule B1302,
Section (E)(4); removal of Rule B1302,
Section (E)(6); a provision in the
operation and maintenance plan to
demonstrate the quantity of SO, present
during planned and unplanned use of
the shutdown ventilation flue; and a
“valid hour” definition that is the same
as the definition in the approved Miami
SO, SIP. Asarco reiterates its position
that the CAA does not require the
Hayden SO, SIP to include numeric
fugitive emissions limits but notes that
it is working with ADEQ to establish
workable emissions limits and
monitoring provisions for demonstrating
compliance with such limits. Asarco
also states that the submission of the SIP
revision is imminent and recommends
that the EPA prioritize action on the
pending revised submittal rather than
development of a new plan.

Response: As discussed above, the
EPA disagrees with the commenter’s
assertion that the CAA does not require
enforceable emissions limitations for
fugitive emissions. Section 172(c)(6) of
the Act requires attainment plans to
include “enforceable emission
limitations, and such other control
measures, means or techniques” as
necessary and appropriate to provide for
attainment. With regards to the SIP
revision that ADEQ and Asarco have
been working on, the EPA will review

3085 FR 31118, 31120.
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the submittal for approvability under
the applicable requirements of the CAA
and EPA regulations once it has
undergone ADEQ public notice and
comment and been formally submitted
to the EPA. While the EPA looks
forward to reviewing the prospective
submittal, the EPA must also fulfill its
obligation under section 110(k) of the
CAA to act on ADEQ’s 2017 submittal.

II1. The EPA’s Final Action

For the reasons discussed in our
proposed action and above, the EPA is
finalizing our partial approval and
partial disapproval of the Hayden SO,
Plan. The EPA is approving the
emissions inventory element under
CAA section 172(c)(3) and (4) and
affirming that the State has met the new
source review requirements for the
Hayden SO, NAA under section
172(c)(5). We are disapproving the
attainment demonstration, RACM/
RACT, enforceable emission limitations,
RFP, and contingency measure elements
because they do not meet the
requirements of the CAA for the 2010
SO, NAAQS. As a result of this final
partial disapproval, the offset sanction
in CAA section 179(b)(2) will be
imposed 18 months after the effective
date this action, and the highway
funding sanction in CAA section
179(b)(1) six months after the offset
sanction is imposed. A sanction will not
be imposed if the EPA determines that
a subsequent SIP submission corrects
the identified deficiencies before the
applicable deadline.

1V. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because SIP
approvals, including limited approvals,
are exempted under Executive Order
12866.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the

PRA because this action does not
impose additional requirements beyond
those imposed by state law.

D. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities beyond those imposed by state
law.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action does not
impose additional requirements beyond
those imposed by state law.
Accordingly, no additional costs to
state, local, or tribal governments, or to
the private sector, will result from this
action.

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175, because the SIP is not
approved to apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction, and will not impose
substantial direct costs on tribal
governments or preempt tribal law.
Thus, Executive Order 13175 does not
apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—-202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not impose additional
requirements beyond those imposed by
state law.

1. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of the NTTAA directs
the EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. The EPA believes that this
action is not subject to the requirements
of section 12(d) of the NTTAA because
application of those requirements would
be inconsistent with the CAA.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA lacks the discretionary
authority to address environmental
justice in this rulemaking.

L. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

M. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 11, 2021. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see CAA
section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
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Dated: October 10, 2020.
John Busterud,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

m 2.In 52.120(e), amend Table 1 under
the heading “Part D Elements and Plans
(Other than for the Metropolitan

Phoenix and Tucson Areas)” by adding
an entry for “Arizona State
Implementation Plan Revision: Hayden
Sulfur Dioxide Nonattainment Area for
the 2010 SO, NAAQS” after the entry
for “SIP Revision: Hayden Lead
Nonattainment Area, excluding
Appendix C.”

§52.120 Identification of plan.
* * * * *
(e) * * %

TABLE 1—EPA-APPROVED NON-REGULATORY AND QUASI-REGULATORY MEASURES
[Excluding certain resolutions and statutes, which are listed in tables 2 and 3, respectively] !

Applicable geographic

Name of SIP provision or nonattainment area  State submittal date EPA approval date Explanation
or title/subject

* *

Part D Elements and Plans (other than for the Metropolitan Phoenix or Tucson Areas)

* *

Hayden, AZ Sulfur Di-
oxide Nonattain-
ment Area.

Arizona State Imple-
mentation Plan Re-
vision: Hayden Sul-
fur Dioxide Non-
attainment Area for
the 2010 SO,
NAAQS. Chapter 3,
Chapter 8, Appendix
A, and Appendix B.

* *

* * *

March 9, 2017 [INSERT FEDERAL
REGISTER CITA-
TION], November
10, 2020.

* * *

* *

Adopted by the Arizona Department of Envi-
ronmental Quality and submitted to the
EPA as an attachment to letter dated
March 8, 2017. The EPA approved the
emissions inventory element and affirmed
that the State had met the new source re-
view requirements for the area. The EPA
disapproved the attainment demonstration,
RACM/RACT, enforceable emission limita-
tions, RFP, and contingency measure ele-
ments.

* *

1Table 1 is divided into three parts: Clean Air Act Section 110(a)(2) State Implementation Plan Elements (excluding Part D Elements and
Plans), Part D Elements and Plans (other than for the Metropolitan Phoenix or Tucson Areas), and Part D Elements and Plans for the Metropoli-

tan Phoenix and Tucson Areas.

* * * * *

m 3. Section 52.124 is amended by
revising paragraph (c) to read as follows:

§ 52.124 Part D disapproval.

* * * * *

(c) The following portions of the
‘“Arizona State Implementation Plan
Revision: Hayden Sulfur Dioxide
Nonattainment Area for the 2010 SO»
NAAQS” are disapproved because they
do not meet the requirements of Part D
of the Clean Air Act:

(1) Attainment demonstration,

(2) Reasonably available control
measures/reasonably available control
technology,

(3) Enforceable emission limitations,

(4) Reasonable further progress, and

(5) Contingency measures.
[FR Doc. 2020-23030 Filed 11-9-20; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Parts 60-1, 60-2, 60-300, and
60-741

[OFCCP-2019-0007-0001]
RIN 1250-AA10

Nondiscrimination Obligations of
Federal Contractors and
Subcontractors: Procedures To
Resolve Potential Employment
Discrimination

AGENCY: Office of Federal Contract
Compliance Programs, Labor.

ACTION: Final rule.

SUMMARY: The U.S. Department of Labor
(“the Department”) publishes this final
rule to codify procedures that the Office
of Federal Contract Compliance
Programs (“OFCCP” or “‘the agency”)

uses to resolve potential discrimination
and other material violations of the laws
and regulations administered by OFCCP
applicable to Federal contractors and
subcontractors, add clarifying
definitions to specify the types of
evidence OFCCP uses to support its
discrimination findings, and correct the
title of OFCCP’s agency head.

DATES: These regulations are effective
December 10, 2020.

FOR FURTHER INFORMATION CONTACT: Tina
Williams, Director, Division of Policy
and Program Development, Office of
Federal Contract Compliance Programs,
200 Constitution Avenue NW, Room C—
3325, Washington, DC 20210.
Telephone: (202) 693—-0103 (voice) or
(202) 693-1337 (TTY).

SUPPLEMENTARY INFORMATION:

Background

A. Legal Authority

OFCCP administers and enforces
Executive Order 11246, as amended
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(E.O. 11246); section 503 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 793 (section 503); and the
Vietnam Era Veterans’ Readjustment
Assistance Act of 1974, as amended, 38
U.S.C. 4212 (VEVRAA); and their
implementing regulations.* Collectively,
these laws require Federal contractors
and subcontractors 2 to take affirmative
action to ensure equal employment
opportunity, and not discriminate on
the basis of race, color, religion, sex,
sexual orientation, gender identity,
national origin, disability, or status as a
protected veteran. Additionally, E.O.
11246 prohibits a contractor from
discharging or otherwise discriminating
against applicants or employees who
inquire about, discuss, or disclose their
compensation or that of others, subject
to certain limitations.

Issued in 1965, and amended several
times in the intervening years, E.O.
11246 has two principal purposes. First,
it prohibits covered Federal contractors
and subcontractors from discriminating
against employees and applicants
because of race, color, religion, sex,
sexual orientation, gender identity,
national origin, or because they inquire
about, discuss, or disclose their
compensation or that of others, subject
to certain limitations. Second, it
requires covered Federal contractors
and subcontractors to take affirmative
action to ensure equal employment
opportunity.

The requirements in E.O. 11246
generally apply to any business or
organization that (1) holds a single
Federal contract, subcontract, or
federally assisted construction contract
in excess of $10,000; (2) has Federal
contracts or subcontracts that combined
total in excess of $10,000 in any 12-
month period; or (3) holds Government
bills of lading, serves as a depository of
Federal funds, or is an issuing and
paying agency for U.S. savings bonds
and notes in any amount. Supply and
service contractors with 50 or more
employees and a single Federal contract
or subcontract of $50,000 or more also
must develop and maintain an
affirmative action program that
complies with 41 CFR part 60-2.
Construction contractors have different
affirmative action requirements under
E.O. 11246 at 41 CFR part 60—4.

1OFCCP will also begin enforcing Section 4 of
Executive Order 13950, “Combating Race and Sex
Stereotyping” for Federal contracts or subcontracts
entered on or after November 21, 2020. OFCCP is
currently implementing this Executive order.

2Hereinafter, the terms “contractor” and “Federal
contractor” are used to refer collectively to
contractors and subcontractors that fall under
OFCCP’s authority, unless otherwise expressly
stated.

Enacted in 1973, and amended since,
the purpose of section 503 is twofold.
First, section 503 prohibits employment
discrimination on the basis of disability
by Federal contractors. Second, it
requires each covered Federal contractor
to take affirmative action to employ and
advance in employment qualified
individuals with disabilities. The
requirements in section 503 generally
apply to any business or organization
that holds a single Federal contract or
subcontract in excess of $15,000.3
Contractors with 50 or more employees
and a single Federal contract or
subcontract of $50,000 or more also
must develop and maintain an
affirmative action program that
complies with 41 CFR part 60-741,
subpart C.

Enacted in 1974 and amended in the
intervening years, VEVRAA prohibits
Federal contractors and subcontractors
from discriminating against employees
and applicants because of status as a
protected veteran (defined by the statute
to include disabled veterans, recently
separated veterans, Armed Forces
Service Medal Veterans, and active duty
wartime or campaign badge veterans). It
also requires each covered Federal
contractor and subcontractor to take
affirmative action to employ and
advance in employment these veterans.
The requirements in VEVRAA generally
apply to any business or organization
that holds a single Federal contract or
subcontract in excess of $150,000.4
Contractors with 50 or more employees
and a single Federal contract or
subcontract of $150,000 or more also
must develop and maintain an
affirmative action program that
complies with 41 CFR part 60-300,
subpart C.

Pursuant to these laws, receiving a
Federal contract comes with a number
of responsibilities. Contractors are
required to comply with all provisions
of these laws as well as the rules,
regulations, and relevant orders of the
Secretary of Labor. Where OFCCP finds
noncompliance under any of the three
laws or their implementing regulations,
it utilizes established procedures to

3 Effective October 1, 2010, the coverage
threshold under section 503 increased from $10,000
to $15,000, in accordance with the inflationary
adjustment requirements in 41 U.S.C. 1908. See
Federal Acquisition Regulation; Inflation
Adjustment of Acquisition-Related Thresholds, 75
FR 53129 (Aug. 30, 2010).

4Effective October 1, 2015, the coverage
threshold under VEVRAA increased from $100,000
to $150,000, in accordance with the inflationary
adjustment requirements in 41 U.S.C. 1908. See
Federal Acquisition Regulation; Inflation
Adjustment of Acquisition-Related Thresholds, 80
FR 38293 (July 2, 2015).

either facilitate resolution ® or proceed
to administrative enforcement as
necessary to secure compliance.® A
contractor found in violation who fails
to correct violations of OFCCP’s
regulations may, after the opportunity
for a hearing, have its contracts
canceled, terminated, or suspended
and/or may be subject to debarment.?

B. Overview of Rule

The Department publishes this final
rule to increase clarity and transparency
for Federal contractors, establish clear
parameters for OFCCP resolution
procedures, and enhance the efficient
enforcement of equal employment
opportunity laws. The rule will help
OFCCP to increase the number of
contractors that the agency evaluates
and focus on resolving stronger cases
through the strategic allocation of
limited agency resources. The
procedures codified in the final rule aim
to achieve that end by increasing the
transparency of OFCCP’s operations so
that contractors and OFCCP can resolve
potential violations through a clear,
mutual understanding of the issues. The
final rule also enables OFCCP to pursue
resolution of stronger cases efficiently
and as early in the compliance
evaluation process as possible, through
the Predetermination Notice (PDN)
procedures and the early resolution
conciliation option. Critically, the final
rule establishes consistent parameters
for findings and preliminary findings of
discrimination, and provides
contractors with more certainty as to
OFCCP’s operative standards for
compliance evaluations, and provides
guardrails on the agency’s issuance of
pre-enforcement notices. The
Department issues this rule as an
exercise of its enforcement discretion to
focus OFCCP’s resources on those cases
with the strongest evidence. This
approach is neither compelled nor
prohibited by Title VII and OFCCP case
law.

On December 30, 2019 (84 FR 71875),
the Department published a notice of
proposed rulemaking (NPRM) to codify
provisions that provide contractors with
greater certainty about the procedures
that OFCCP follows during compliance
evaluations to resolve employment
discrimination and other material
violations of the laws it enforces.
Specifically, the Department proposed

541 CFR 60-1.28, 60-1.33, 60-300.62, 60—300.64,
60-741.62, and 60-741.64; Federal Contract
Compliance Manual Chapter 8 (Dec. 2019);
Directive 2019-02, “Early Resolution Procedures”
(Nov. 30, 2018); Directive 2018-01, “Use of
Predetermination Notices (PDN)”’ (Feb. 27, 2018).

641 CFR 60-1.26, 60-300.65, and 60-741.65.

741 CFR 60-1.27, 60-300.66, and 60-741.66.
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to codify two formal notices that the
agency uses when it finds potential
violations: The PDN and the Notice of
Violation (NOV). Since 1988, these
procedures have been embedded in the
Federal Contract Compliance Manual
(FCCM), the primary document used by
agency staff as the procedural
framework for the execution of quality
and timely compliance evaluations and
complaint investigations. The
Department proposed to clarify the
different types of evidence that it uses
to support a PDN or NOV through the
addition of definitions for “statistical
evidence” and ‘nonstatistical
evidence.” To increase efficiency, the
Department also proposed to codify an
option that allows contractors to
expedite the conclusion of a compliance
evaluation by entering directly into a
conciliation agreement prior to issuance
of a PDN or NOV. Finally, the
Department proposed to update
outdated references to the official title of
OFCCP’s agency head from “Deputy
Assistant Secretary” to ‘“‘Director.”

After careful consideration of the
comments received in response to its
proposal, the Department has decided to
finalize the rule with several key
changes. First, the final rule clarifies
that the evidentiary standards OFCCP
must meet in order to issue a PDN in a
discrimination case must also be met
before issuing NOVs. Second, OFCCP
changed the terms that the final rule
defines from “statistical evidence” and
“nonstatistical evidence” to
“quantitative evidence” and
“qualitative evidence,” to provide
greater clarity as to the types of
evidence that OFCCP collects and how
it uses the different types of evidence to
support the issuance of pre-enforcement
notices. Third, the final rule
differentiates the procedures followed
for disparate treatment and disparate
impact theories of discrimination,
which have separate, although similar,
elements, and provides clarity on the
evidentiary standards OFCCP will have
to meet to issue pre-enforcement notices
under each legal theory. Fourth, the
final rule requires OFCCP to provide
qualitative evidence supporting a
finding of discriminatory intent for all
cases proceeding under a disparate
treatment theory, subject to certain
enumerated exceptions. Fifth, in order
to issue a PDN or NOV in cases
involving a disparate impact theory of
discrimination, the final rule requires
OFCCP to identify the policy or practice
of the contractor causing the adverse
impact with factual support
demonstrating why such policy or
practice has a discriminatory effect.

Sixth, the final rule clarifies that OFCCP
must explain in detail the basis for its
findings in pre-enforcement notices,
obtain approval from the OFCCP
Director or acting agency head, and,
upon the contractor’s request, provide
the model and variables used in the
agency'’s statistical analysis and an
explanation for any variable that was
excluded from the statistical analysis.
Seventh, in the final rule OFCCP
extends the amount of time contractors
have to respond to a PDN to 30 days
with the possibility of extension, as
opposed to the 15 days proposed in the
NPRM, in response to comments
requesting more time to respond. These
changes are fully explained below. In
addition, in response to several
commenters, OFCCP provides
additional guidance in this preamble on
how it will measure practical
significance.

This final rule is an Executive Order
(E.O.) 13771 regulatory action. Pursuant
to the Congressional Review Act (5
U.S.C. 801 et seq.), OIRA designated
that this rule is not a “major rule,” as
defined by 5 U.S.C. 804(2). Details on
the estimated costs of this rule can be
found in the economic analysis below.

C. Need for Rulemaking

As stated above, the Department
believes this rule is needed to increase
clarity and transparency for Federal
contractors, establish clear parameters
for OFCCP resolution procedures, and
enhances the efficient enforcement of
equal employment opportunity laws,
but one commenter, a compliance
consulting firm, specifically questioned
the need for rulemaking. The
commenter objected to codification of
OFCCP’s resolution procedures,
asserting that it would be better for
OFCCP to update the FCCM or the
agency'’s directives system. OFCCP is
guided by four central principles:
Certainty, efficiency, recognition, and
transparency. This focus is informed at
least in part by criticisms the agency
received in previous years that OFCCP
has at times lacked sufficient
transparency, clarity, certainty, and
timeliness in its dealings with
contractors, and criticisms stating that
the agency has brought cases without an
adequate evidentiary foundation.8
While many of these criticisms have
been addressed by directives and other
guidance in the intervening years, this
final rule further addresses such
concerns by codifying procedures that

8 See, e.g., U.S. Chamber of Commerce, OFCCP:
Right Mission, Wrong Tactics—Recommendations
for Reform (Sept. 21, 2017), www.uschamber.com/
report/ofccp-right-mission-wrong-tactics-
recommendations-reform.

already exist in the FCCM and agency
guidance with some additional
modifications to improve clarity and
transparency. The FCCM and agency
directives are not legally binding and
have not gone through formal notice and
public comment. Therefore, they do not
provide the same level of certainty that
this final rule does. See, e.g., Promoting
Regulatory Openness Through Good
Guidance (PRO Good Guidance), 85 FR
53163 (Aug. 28, 2020); see also E.O.
13924, Sec. 6(e), 85 FR 31353, 31355
(May 22, 2020) (““All rules of evidence
and procedure should be public, clear,
and effective.”); id. Sec. 6(i)
(““Administrative enforcement should be
free of unfair surprise.”).? A notice-and-
comment rulemaking process also
ensures that the public’s views are
heard and that the agency gains the
benefit of public input that can improve
the content of the final rule. Codifying
the use of PDNs, NOVs, and an early
conciliation option promotes
predictability, efficiency, and
timeliness. Additionally, the final rule
establishes guardrails on the agency’s
issuance of pre-enforcement notices and
the allocation of agency resources by
providing clear evidentiary standards
that OFCCP must meet to pursue
preliminary findings and findings. The
Department will continue to examine
means of furthering both these goals
through other rulemakings and guidance
documents, as appropriate.

Section by Section Analysis
A. Definitions

To provide greater clarity and
certainty to Federal contractors, the rule
defines “qualitative evidence” and
“quantitative evidence,” which OFCCP
uses to support a finding or preliminary
finding of discrimination in a PDN or
NOV. In the NPRM, OFCCP proposed to
add definitions for ‘“‘nonstatistical
evidence” and “statistical evidence.” In
response to comments on the proposed
definitions, the Department revises the
terms to “‘qualitative evidence” and
“quantitative evidence,” respectively,
and provides additional clarifying
language in the final rule to address
issues raised by commenters.

The term “qualitative evidence” is
defined in the final rule to include the
various types of documents, testimony,
and interview statements that OFCCP
collects during its compliance
evaluations relevant to a finding of
discrimination, and clarifies the
purposes for which it will be used.

9 OFCCP will update the FCCM in light of this
final rule and revise or repeal any directives as
needed.
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The term “quantitative evidence” is
included to clarify the support needed
for OFCCP to determine that there is a
statistically significant disparity in a
contractor’s employment selection or
compensation outcomes affecting a
group protected under OFCCP’s laws.
The definition of “quantitative
evidence” in the final rule also includes
quantitative analyses, such as cohort
analyses, which are comparisons of
similarly situated individuals or small
groups of applicants or employees that
are numerical in nature but do not use
hypothesis testing techniques. Both
terms are germane to the resolution
procedures that this rule codifies.

The change in terminology helps
better capture the distinction between
these types of evidence. The term
“qualitative evidence” gives an
affirmative, descriptive label to the
types of evidence that fall into that
category. The term “quantitative
evidence” better encapsulates OFCCP’s
analytical evidence given the agency’s
use of descriptive statistics and non-
parametric and cohort analyses, in
addition to a variety of statistical tests
based on hypothesis testing.
Quantitative analysis involves
numerical comparisons, but it is not
limited to the sort of hypothesis testing
that OFCCP typically performs in
systemic assessments of pay or selection
outcomes, which might be more clearly
thought of as “statistical evidence.” By
contrast, the term “quantitative
evidence” comfortably describes all
these types of numerical analyses.

The change in terminology also
allows a clear delineation of the rules
governing the sufficiency of the
evidence required for OFCCP to issue a
PDN or NOV. As explained more fully
below, the Department has decided that,
subject to certain exceptions, OFCCP
will issue a PDN or NOV only if there
is quantitative (i.e., statistical or other
numerical) evidence, practical
significance, and qualitative evidence.
The broader definition of quantitative
evidence means that OFCCP does not
necessarily need statistical evidence;
and the Department similarly changed
the title of nonstatistical evidence to
qualitative evidence. The exceptions to
the general rule also use these modified
definitions, as discussed below.

1. Qualitative Evidence

The definition of “qualitative
evidence” provides a nonexhaustive list
of types of anecdotal and other evidence
that OFCCP considers before and relies
upon in issuing a PDN. Such evidence
is not the result of statistical analysis or
other quantitative comparisons, and
may be probative of a contractor’s

discriminatory or non-discriminatory
intent. In response to comments
received, and in order to provide greater
clarity, the definition in the final rule
has been revised to further clarify the
meaning of qualitative evidence, and to
provide additional explanation
regarding how OFCCP uses it during its
compliance evaluations.

Before issuing a PDN, OFCCP assesses
qualitative evidence obtained during the
course of its compliance evaluations. In
order to proceed under a disparate
treatment theory of liability, OFCCP
must generally provide qualitative
evidence that justifies a finding of
discriminatory intent, whether on its
own or in combination with quantitative
evidence. Qualitative evidence in such
cases may include factual testimony,
interview statements, written
communications, documentation,
internal company policies, or other
evidence that supports an inference of
intentional discrimination towards
members of a protected class,
particularly when made by a decision
maker involved in the action under
investigation, or evidence that weighs
against such an inference. Importantly,
OFCCP may proceed with issuing a PDN
where the qualitative evidence is
particularly strong, such as when the
agency encounters a facially
discriminatory policy or a contractor
has admitted to discriminatory conduct.

Examples of qualitative evidence from
previous OFCCP compliance reviews
help illustrate the meaning of the term.
For example, consider a company
president who sent an email to
managers stating his concern that
women were unable to lift heavy objects
and that, if women were hired for
stockroom positions, there would be a
higher risk of on-the-job injuries, which
would impact the company’s
profitability. If this rationale was used
to exclude women from stockroom
positions due to their sex, rather than
basing selection on applicants’ physical
ability to perform the required tasks, the
president’s email would be an example
of qualitative evidence supporting an
inference of discriminatory intent. Often
the evidence is less direct: In a hiring
case involving management trainee
positions for which prior sales and
customer service experience were stated
criteria, OFCCP gathered qualitative
evidence regarding individual rejected
applicants who had much stronger
experience in those areas than certain
hires.

Qualitative evidence may include
information obtained through testimony
or other documentation of individuals
who were denied information or who
were provided misleading or

contradictory information about the
contractor’s employment or
compensation practices in
circumstances that suggest
discriminatory treatment based on a
protected characteristic. OFCCP may
also consider interview statements or
other documentary evidence concerning
a contractor using broad discretion or
subjectivity in hiring, promotion, or
compensation decisions in conjunction
with evidence suggesting the discretion
or subjectivity has been used to
discriminate based on a protected
characteristic, although the final rule
clarifies that the mere fact broad
discretion or subjectivity exists does
not, in and of itself, demonstrate that an
employment action is discriminatory.10
Testimony or interview statements that
OFCCP relies upon in issuing a PDN
may not consist wholly of mere
assumptions or purely speculative
reasoning about the contractor’s actions,
but must include some objective factual
basis from which to infer discriminatory
intent. For example, a witness’s
statement merely conveying his or her
subjective belief that the contractor
discriminated would not be sufficient.
However, a witness’s statement that a
particular manager discriminated
against him or her that was backed by
specific examples of problematic or
unequal treatment would be evidence of
discriminatory intent.

OFCCP may also use qualitative
evidence to rebut a contractor’s
explanation for statistical disparities or
its critique of OFCCP’s statistical
analysis. For example, in one recent
case a contractor argued that OFCCP
should have included in its statistical
analysis a variable to account for
applicants who held an asbestos
removal license, which was a
requirement for employment. OFCCP
presented qualitative evidence
consisting of a hiring official’s
testimony that he hired workers without
an asbestos removal license, testimony
from an individual who attended a

10 See, e.g., OFCCP v. Analogic Corp., 2017-OFC—
00001, at 41 n.60 (Rec. Dec. & Order Mar. 22, 2019)
(“[t]he fact that hiring criteria or practices are
subjective, and are thus susceptible to
discriminatory application, is only marginally
relevant to the question of discriminatory intent in
the absence of proof that the criteria were, in fact,
applied in a discriminatory manner.”) (quoting Gay
v. Waiters’ & Dairy Lunchmen’s Union, Local No.
30, 694 F.2d 531, 554 (9th Cir. 1982)); see generally
Wal-Mart Stores Inc. v. Dukes, 564 U.S. 338, 355
(2011) (holding policy of allowing supervisory
discretion over employment matters showed “the
opposite of a uniform employment practice that
would provide commonality needed for a class
action” claiming disparate treatment of female
workers); cf. White v. Rice, 46 F.3d 1130 (4th Cir.
1995) (“such a subjective belief [of gender
discrimination] cannot serve as the basis for judicial
relief”).
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recruiting session where the contractor
stated that it provided a 4-day training
course for new hires on asbestos
removal, and testimony from the owner
who started the asbestos training school
onsite.11

One comment requested that the final
rule require anecdotal evidence as a
condition of issuing a PDN, and that
anecdotal evidence should be defined
consistent with established authority as
evidence that leads to an inference of
disparate treatment. OFCCP has
amended the final rule to require
qualitative evidence, along with
sufficient quantitative evidence and
practical significance (as specified
below), for all PDNs issued under a
disparate treatment theory of liability,
with clearly delineated exceptions.
OFCCP has also revised the definition of
qualitative evidence as described in the
preceding paragraphs to clarify that
anecdotal evidence includes facts that
are relevant to determining a
contractor’s discriminatory or non-
discriminatory intent, the business
necessity (or lack thereof) of a
challenged policy or practice, or
whether the contractor has otherwise
complied with its non-discrimination
obligations.12

Other comments on OFCCP’s
proposed definition of “nonstatistical
evidence” (now ‘“qualitative evidence”
in this final rule) sought to have
testimony on the extent of “‘subjectivity
involved in making employment
decisions” removed as an example, or to
provide further explanation as to how
and when subjectivity could be used to
support findings of discrimination.
OFCCP declines to remove this example
altogether because first-hand testimony
about the level of subjectivity involved
in a decision may, in certain cases,
bolster other evidence of disparity.13
For example, in one case,’* OFCCP
gathered qualitative evidence to
investigate a hiring issue where African-

11 See OFCCP v. WMS Solutions, Inc., 2015—-OFC—
09, (Rec. Dec. & Order May 12, 2020).

12To be clear, evidence demonstrating that the
challenged selection procedure is consistent with
business necessity does not need to be provided by
OFCCP, but rather by the contractor. Once
provided, however, such evidence may be relevant
when the agency is determining whether to issue
an NOV or SCN.

13 Watson v. Fort Worth Bank & Trust, 487 U.S.
977, 990-91 (1988) (“If an employer’s undisciplined
system of subjective decision-making has precisely
the same effect as a system pervaded by
impermissible intentional discrimination, it is
difficult to see why Title VII's proscription against
discriminatory actions should not apply in
both. . . . We conclude, accordingly, that
subjective or discretionary employment practices
may be analyzed under the disparate impact
approach. . . .”).

14 OFCCP v. Bank of America, 1997-OFC-16, at
14 (Final Dec. & Order Apr. 21, 2016).

American applicants were
disproportionately screened out based
on two disposition codes, one of which
related to a subjectively applied credit
check. In that case, OFCCP gathered
statements from rejected applicants in
the disfavored group who met all
qualification requirements but,
according to the contractor’s disposition
codes, were rejected because of a ““bad”
credit check without being given the
opportunity to address the results.
Additionally, OFCCP determined based
on evidence obtained from the recruiters
who evaluated the credit checks that the
recruiters were unable to provide any
objective standards that were used to
screen out applicants. Such evidence
demonstrating the level of subjectivity
involved in employment decisions, in
connection with other evidence, may be
helpful to OFCCP in making a
preliminary finding that the contractor
then has an opportunity to rebut.
However, as stated above, the
Department agrees that the mere fact
that a contractor has supervisory
discretion in its employment decisions
is not by itself probative of
discriminatory intent. OFCCP has
qualified the appropriate use of such
evidence in the final rule, explaining in
the regulatory text that documents about
the extent of discretion or subjectivity
involved in making employment
decisions may be used as qualitative
evidence, but only in conjunction with
evidence suggesting the discretion or
subjectivity has been used to
discriminate based on a protected
characteristic.

The Department notes that qualitative
evidence may also weigh against a
finding of discrimination, depending on
the surrounding facts and
circumstances. Although mere
compliance with basic legal obligations
will not be considered by the agency as
dispositive evidence weighing against a
finding of discrimination, OFCCP may
consider testimony and other
documentation that includes indicia
that a contractor has made good faith
efforts to comply with its equal
employment opportunity obligations.
For instance, a contractor may provide
evidence that it has taken specific
actions to advance equal employment
opportunity as evidence that it did not
discriminate intentionally. A contractor
may also show evidence of actions taken
to correct discrimination issues that a
contractor may have identified during
annual reviews of its selection and
compensation systems. For disparate
treatment cases, OFCCP will consider
such evidence in conjunction with other
qualitative and quantitative evidence to

inform a decision on whether to issue a
PDN alleging a pattern and practice of
intentional discrimination.

2. Quantitative Evidence

As discussed above, the final rule
uses a definition of quantitative
evidence rather than statistical evidence
as in the proposed rule. The most
important difference is that the
definition of quantitative evidence is
broader than statistical evidence.
OFCCP uses a number of quantitative
measures to determine whether a
particular disparity in employment
selection or compensation is sufficiently
robust to support a finding of
discrimination. The final rule thus
clarifies that quantitative comparisons,
such as “cohort analyses,” and
summary data that reflect a contractor’s
differential selections and/or
compensation between similarly
situated individuals are included within
the definition of “quantitative
evidence.” OFCCP did not receive any
comments suggesting that OFCCP
reclassify this type of evidence, likely
because the proposed definition of
statistical evidence was specific to
hypothesis-testing techniques. However,
OFCCP believes the more exacting
distinction in the final rule between
quantitatively driven evidence and
anecdotal evidence provides greater
clarity to stakeholders. Comparative
analyses, such as cohort analysis, while
quantitative in nature, are distinct from
hypothesis-based statistical measures. In
some cases, statistical regression
analysis cannot be reliably performed
due to small sample sizes or the lack of
meaningful, quantifiable variables by
which to conduct the analysis. OFCCP
may use numerical cohort analysis or
small group assessment techniques in
possible combination with a global test
for these cases. The relevant employee
group used for the small group analyses
will generally align with how the
contractor establishes specific positions
and job groups, provided the job
functions and responsibilities of
particular positions are similar. In other
circumstances, a general comparison of
outcomes shown through simple
numeric ratios may demonstrate
disparities between the number of
individuals hired in comparison to the
available pool of qualified applicants in
a protected membership class. For
example, OFCCP can generally infer
hiring discrimination when a
contractor’s workforce for a particular
position is comprised of 95% from one
racial group and 5% from all other
racial groups combined, yet qualified
applicants for that position comprised
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50% for the first racial group and 50%
for the other racial groups.

OFCCP also uses statistical
measures.1® As described in the NPRM,
the most familiar statistical measure is
the standard deviation, which
represents a standardized measure of
the difference between selection rates or
compensation between groups. The U.S.
Supreme Court has described a disparity
as ‘“‘suspect to a social scientist” when
a statistic from “large samples” falls
more than “two or three standard
deviations” from its expected value
under a null hypothesis.16 In general,
the null hypothesis employed by
OFCCP for purposes of its regression
analyses assumes that the contractor’s
employment decisions are non-
discriminatory and that there are no
relevant differences between racial
groups or genders in the relevant
employee or applicant population after
the agency controls for the major,
measurable variables used by the
contractor in its decision-making.1” The
greater the number of standard
deviations, the less likely such a
statistical disparity would be produced
by chance were the null hypothesis
correct, and the more likely the null
hypothesis may reasonably be
rejected.18

To estimate the probability of
selection and compensation disparities
occurring by chance, OFCCP has

15 Some examples of the statistical measures that
OFCCP may use are the Chi square, Fisher’s exact,
Z-test, and regression analyses that measure
disparities in terms of standard deviations. As
discussed further below, OFCCP considers
statistical evidence in combination with qualitative
evidence and the practical significance of a
disparity as part of a comprehensive approach to
decision-making about the issuance of pre-
enforcement notices.

16 See Castaneda v. Partida, 430 U.S. 482, 496
n.17 (1977) (“As a general rule for large samples,
if the difference between the expected value and the
observed number is greater than two or three
standard deviations, then the hypothesis that the
jury drawing was random would be suspect to a
social scientist.”); see also Hazelwood Sch. Dist. v.
United States, 433 U.S. 299, 311 n.17 (1977)
(providing that ““a fluctuation of more than two or
three standard deviations would undercut the
hypothesis that decisions were being made
randomly with respect to race”).

17 To be more precise, the null hypothesis for the
statistical regression analyses that OFCCP conducts
during its compliance reviews comprises the
following three assumptions: (1) The contractor’s
decisions were made using non-biased criteria, (2)
the skills and competencies evaluated by the
contractor’s non-biased criteria are normally
distributed throughout the relevant employee or
applicant population without regard to race or
gender, and (3) the agency’s statistical modeling is
able to accurately capture the non-biased criteria
used by the contractor in its selection and/or
compensation decisions.

18 See David H. Kaye & David A. Freedman,
“Reference Guide on Statistics,” National Academy
of Sciences (2011), www.fjc.gov/sites/default/files/
2012/SciMan3D07.pdf, at 250-51.

historically conducted regression
analyses of selection and compensation
outcomes, which seek to control for the
major, measurable variables used by the
contractor in its decision-making. The
final rule provides, as did the NPRM,
that a disparity in employment selection
rates or rates of compensation is
statistically significant by reference to
any one of these statements: (1) The
disparity is two or more times larger
than its standard error (i.e., a standard
deviation of two or more); (2) the Z
statistic has a value greater than two; or
(3) the probability value is less than
0.05.

OFCCP requests information from the
contractor regarding the qualifications it
seeks in hiring after identifying an
initial disparity in selections. Likewise
it requests additional information from
contractors regarding pay variables after
identifying initial indicators. OFCCP
uses the information provided by the
contractor to perform its regression
analyses in an effort to tailor the
analyses to each contractor’s specific
compensation or personnel practices
pertaining to groupings of similarly
situated individuals. In circumstances
where the contractor does not provide
such variables, OFCCP will utilize
measurable variables generally used by
employers in selection and
compensation decisions in conducting
the regression analysis.

OFCCP may exclude a variable as
tainted only when OFCCP determines
that the variable reflects underlying
discrimination or is being used as
pretext. For example, if a contractor’s
compensation system depends heavily
on the amount of revenue an employee
brings in, but there is evidence that the
contractor directs more lucrative sales
prospects to men because they are men,
it may be appropriate to exclude a
revenue-generation variable in the
regression analysis to that extent.
Another example may be where there is
evidence that a contractor does not
apply the variable in a uniform fashion,
such as considering or weighing the
variable differently for individuals
belonging to different demographic
groups. OFCCP will disclose any
exclusions to the contractor at the time
it provides its quantitative analysis and
provide the contractor with an
opportunity to rebut exclusion of the
variable at issue.

For OFCCP to consider the major,
measurable parameters and variables
that the contractor uses in its selection
or compensation practices, the
contractor must provide the preferred
qualifications that it uses along with
sufficient data for OFCCP to include
such variables in its regression analysis.

OFCCP will assess all of the variables
that a contractor provides, including
preferred qualifications. If OFCCP
concludes that a variable should not be
included in its analysis, it will explain
why and allow the contractor an
opportunity to rebut, as provided in the
previous paragraph.

The Department received a few
comments specific to the proposed
definition of “statistical evidence” (now
“quantitative evidence” in the final
rule). The comments suggest that
OFCCP should ensure that the
definition accounts for all factors
impacting an employment or
compensation decision, allows OFCCP
to tailor models to contractor practices,
and groups only similarly situated
employees. OFCCP’s definition of
quantitative evidence provides a list of
parameters and variables generally used
by employers that OFCCP will use in its
hypothesis testing. It does not list every
conceivable variable, nor is that
necessary.19 With that said, the list
included in the definition is not
exhaustive, and OFCCP has left the final
definition flexible enough to include
variables used by contractors in their
employment practices. The definition
will allow OFCCP to tailor statistical
models based on contractor practices
and form groups that meet the relevant
“similarly situated” standard in the
context of a potential systemic
discrimination case.

Another commenter requested
clarification as to whether OFCCP’s
treatment of statistical evidence applies
to only claims of disparate treatment, or
also to disparate impact claims. OFCCP
applies quantitative evidence, as
defined in the final rule, in the same
manner for disparate treatment and
disparate impact class claims, as both
claims require evidence of a disparity
between favored and disfavored groups.
In addition, for disparate treatment
claims, quantitative evidence may
support an inference of intentional
discrimination, while for disparate
impact claims, quantitative evidence
may support an inference that a specific
policy or practice is causing a disparate
impact.

19 OFCCP need not account for every conceivable
variable, See, e.g., Bazemore v. Friday, 478 U.S.
385, 400 (1986) (“[I]t is clear that a regression
analysis that includes less than ‘all measurable
variables’ may serve to prove a plaintiff’s case.”);
McClain v. Lufkin Indus., Inc., 519 F.3d 264, 280
(5th Cir. 2008) (“However, in selecting an
appropriate pool and performing regression analysis
in Title VII cases, the Supreme Court has taught that
a plaintiff’s regression analysis need not include ‘all
measurable variables.”’) (citing Bazemore, 478 U.S.
at 400); Mozee v. Am. Commercial Marine Serv. Co.,
940 F.2d 1036, 1045 (7th Cir. 1991) (same).
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The Department is aware that its
statistical methods have been criticized,
including by commenters in this
rulemaking.20 OFCCP uses established
statistical methods in its analyses, but
nonetheless the Department is
considering whether to further examine,
either in a rulemaking or in
subregulatory guidance, the agency’s
methodologies, including issues such as
variables used, as it did in a 2018
directive on analyzing compensation.2?
However, such a project is outside the
scope of this rulemaking.

3. Practical Significance

Practical significance within the
framework of equal employment
opportunity enforcement refers to
whether an observed disparity in
employment opportunities or outcomes
reflects meaningful harm to the
disfavored group.22 The concept focuses
on the contextual impact or importance
of the disparity, rather than its
likelihood of occurring by chance as in
measures of statistical significance.
OFCCP uses measures of practical
significance as a tool of enforcement
discretion to ensure it is targeting the
strongest cases in its compliance
reviews with the most compelling
evidence, as well as a safeguard against
the limitations of statistical modeling
when attempting to explain complex
human phenomena. Modeling need not
and cannot capture every facet of
human interaction in the workplace, or
of contractors’ evaluations of employees
and applicants; but when outcomes
among what appear to be similarly
situated individuals differ greatly,
OFCCP can be more confident that
discrimination at work. Given OFCCP’s
limited resources, considering practical
significance helps the agency ensure
that it is directing its efforts effectively.
Weighing practical significance as one
of the thresholds for issuing pre-
enforcement notices is thus an
important part of OFCCP’s
comprehensive approach to compliance
evaluations.

Five comments addressed the issue of
“practical significance” in OFCCP’s
compliance reviews. One comment
recommended against such a definition
due to variance among the measures of
practical significance used in different
employment scenarios, while another
comment recommended against

20 See supra note 8.

21 Djrective 2018-05, “Analysis of Contractor
Compensation Practices During a Compliance
Evaluation” (Aug. 24, 2018).

22 See Practical Significance in EEO Analysis
Frequently Asked Questions, Question #5,
www.dol.gov/agencies/ofccp/faqs/practical-
significance.

requiring practical significance prior to
issuing a PDN as it would create an
unnecessary barrier to investigating
discrimination. Three commenters
asked the Department to add a
definition to the final rule. Two
commenters sought clarity and greater
certainty so that contractors would
know how the term, as used in the
regulation, would be applied. One
comment added that a significant
shortcoming of the proposed regulation
was that it did not require an
assessment of practical significance
before issuing adverse findings. Another
comment specifically requested a
definition with express standards that
OFCCP would apply in assessing
practical significance so that OFCCP’s
use of practical significance could be
part of negotiations with the contractor.

The Department declines to add a
specific definition for the term in the
final rule because there is not a settled
definition in the relevant academic
literature and a variety of measures may
be appropriate to use in any given case.
The Department will continue to
evaluate that position and propose a
new rulemaking if it determines that
such thresholds should be codified.
However, in order to provide more
clarity for contractors, the Department
describes below common types of
practical-significance measures and
explains the metrics that OFCCP will
customarily use moving forward. The
Department believes that providing
these guidelines for both its compliance
officers and contractors will help make
OFCCP’s compliance reviews more
transparent and efficient. These
guidelines are particularly useful given
that the final rule generally requires that
OFCCP find any disparity that forms the
basis for an allegation of discrimination
to be practically significant before
issuing a PDN or NOV.

There is no single, specific
measurement of practical significance
appropriate to all compensation, hiring,
promotion, and termination decisions.
There are several common measures of
practical significance discussed in
scholarly literature from the labor
economics field.23 Some of the
measures of practical significance that
have been used by OFCCP include size-

23 For an overview of the most common measures
of practical significance, see Frederick Oswald, Eric
Dunleavy & Amy Shaw, ‘“Measuring Practical
Significance in Adverse Impact Analysis” in
Adverse Impact Analysis: Understanding Data,
Statistics, and Risk, Scott B. Morris & Eric Dunleavy
(Eds.) (2017), www.researchgate.net/publication/
314245607_Measuring_practical_significance_in_
adverse_impact_analysis; and Joseph Gastwirth,
“Some Recurrent Problems in Interpreting
Statistical Evidence in Equal Employment Cases,”
Law, Probability & Risk (2017).

of-selection shortfall; “four-fifths rule”
(or “80 percent rule”); odds ratio;
percentage of pay disparity; and the
Type II squared semi-partial correlation
coefficient. For example, with regard to
using the size of shortfall, one practical
significance threshold is a shortfall of at
least two 24 in a hiring analysis where,
based on the number of applicants and
hires, the expectation would be for a
contractor to have hired at least two
additional members of the disfavored
group in a neutral selection process. The
“four-fifths rule” or “80 percent rule” is
a measure of practical significance that
relies on the “impact ratio”—if the
selection rate for a disfavored group is
less than 80 percent of the selection rate
for the favored group, it is generally
considered evidence of adverse
impact.25 Odds ratios can also be used,
which refer to the ratio of the odds of
one group being selected compared to
the odds of another group. Odds ratio
takes into account both the selection
and rejection rates of the disfavored
group and can bolster the statistically
significant findings.26

In the employment selection context,
OFCCP will ordinarily use the impact
ratio as its measure of practical
significance, which is the ratio of
employee selection rates between the
disfavored and favored group. The
impact ratio is a common measurement
of practical significance that has been
used since the 1970s.27 This statistical
measure has the advantages of
simplicity and clarity.

OFCCP utilizes a sliding scale to
assess whether the impact ratio in a
particular matter indicates that a
disparity is practically significant.
OFCCP’s determination to issue a pre-
enforcement notice depends on the
strength of the relevant qualitative and
quantitative evidence, as well as
whether the disparity is practically
significant. OFCCP uses the following
thresholds to assess practical
significance in the selection context to
determine whether to issue pre-
enforcement notices:

24 OFCCP v. TNT Crust, 2004-OFC-3, at 21
(Order on Liability Sept. 10, 2007) (“Generally, it
is inappropriate to require validity evidence or to
take enforcement action where the number of
persons and the difference in selection rates are so
small that the selection of one different person for
one job would shift the result from adverse impact
against one group to a situation in which that group
has a higher selection rate than the other group.”).

2541 CFR 60-3.4(D).

26 But see Kaye & Freedman, supra note 18 at 235
(observing that ““[a]lthough the odds ratio has
desirable mathematical properties, its meaning may
be less clear than that of the selection ratio or the
simple difference”).

27 See 41 CFR 60-3.4(D).
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Impact Ratio of Selection Rates

> 0.9 Very Unlikely
0.8-0.9 Unlikely
0.7-0.8 Likely
< 0.7 Very Likely

An impact ratio of 0.8 is a frequently
cited benchmark in the equal
employment opportunity literature for
determining whether the impact ratio of
a selection disparity is practically
significant, as described above, which is
why OFCCP adopts it as the hinge point
between a likely and unlikely finding of
practical significance for selection
decisions.28 For impact ratios below 0.9,
OFCCP will apply its discretion in
determining whether to issue a pre-
enforcement notice according to the
strength or weakness of the evidence in
particular cases, but the agency will
require strong additional supporting
evidence when the impact ratio is
between 0.8 and 0.9. In addition,
because the impact ratio is a less
effective statistical measure when
selection rates are very small, OFCCP
utilizes a 3% disparity between the
selection rates of disfavored and favored
groups as a general minimum threshold
for a finding of practical significance,
although there may be situations with
very low selection rates, such as a 4%
selection rate for the favored group and
a 1% selection rate for the disfavored
group, where the odds ratio and other
evidence would still support a finding
of practical significance.29

In the compensation context, OFCCP’s
standard measure of practical
significance will be the percentage
difference in compensation, which
refers to the percentage difference
between the mean compensation of
employees within the disfavored group
in proportion to the mean compensation
of employees within the favored group.

28 See 41 CFR 60-3.4; Uniform Guidelines on
Employee Selection Procedures Section 4D (“A
selection rate for any race, sex, or ethnic group
which is less than four-fifths (¥5) (or eighty percent)
of the rate for the group with the highest rate will
generally be regarded by the Federal enforcement
agencies as evidence of adverse impact, while a
greater than four-fifths rate will generally not be
regarded by Federal enforcement agencies as
evidence of adverse impact.”).

29 For example, if the selection rate of a favored
group is 10%, OFCCP will generally not find
practical significance unless the selection rate for
the disfavored group is 7% or less, even though the
impact ratio would be 0.7 (or less). See, e.g.,
Oswald, Dunleavy, & Shaw, ‘“Measuring Practical
Significance in Adverse Impact Analysis,” supra
note 23, at 104 (“The spirit of the [4/5ths] rule [i.e.
that a selection disparity is not practically
significant unless the impact ratio is less than 0.8]
can. . . be violated when very small disparities do
not satisfy the 4/5ths rule [and thus would be found
practically significant]. For example, hiring 3.5% of
disadvantaged applicants versus 5% of advantaged
applicants is a mere 1.5% difference in selection
rates, but is an impact ratio of [0.7] . . . .”).

As with selection rates, OFCCP’s
determination of whether to issue a pre-
enforcement notice depends on the
practical significance of the
compensation disparity in combination
with the strength of the relevant
qualitative and quantitative evidence.
OFCCP will use the following
thresholds to assess practical
significance in the compensation
context:

Size of Compensation Disparity

<1% Very Unlikely
1-2% Unlikely
2-5% Likely
>5% Very Likely

OFCCP has used a 1% compensation
disparity as a threshold in some
previous interactions with contractors,
such that the agency did not proceed
with issuing pre-enforcement notices if
compensation disparities were below
that level. This guidance formalizes that
threshold as a clear benchmark for the
issuance of pre-enforcement notices. For
compensation disparities above 1%, the
agency has discretion in determining
whether to issue a pre-enforcement
notice according to the facts and
circumstances of individual cases, but
OFCCP will be unlikely to determine
that a compensation disparity below 2%
is practically significant unless there is
additional strong supporting evidence.
When compensation disparities are
greater than 5%, OFCCP will nearly
always find that a compensation
disparity is practically significant if the
agency also determines that its
statistical model is sound. In rare cases,
OFCCP may also apply more rigorous
practical significance tests to measure
the import of compensation disparities,
such as the standardized difference
between disfavored and favored groups
or the Type II squared semi-partial
correlation, which help ensure the
agency is applying its practical
significance standard relatively
uniformly across administrative cases.

OFCCP will use the measures above to
make an informed decision on the
potential strength of the case and
whether, in light of the quantitative and
qualitative evidence, the size of an
observed disparity justifies moving
forward with enforcement procedures.

B. Resolution Procedures

This final rule codifies many of
OFCCP’s currently used procedures
with adjustments to provide greater
clarity, certainty, and transparency to
contractors, to ensure that OFCCP
appropriately allocates its resources by
proceeding with cases that have solid
evidentiary support and meaningful
impact, to establish guidelines and

guardrails on the agency’s issuance of
pre-enforcement notices, and to
encourage appropriate early resolution
with contractors.

OFCCP’s Existing Compliance
Evaluation and Resolution Procedures

OFCCP determines whether a Federal
contractor has met the legal obligations
of E.O. 11246, section 503, VEVRAA,
and their implementing regulations
during a compliance evaluation.30 The
agency uses a neutral selection process
to schedule contractors for compliance
evaluations.3! A compliance evaluation
consists of one or any combination of
the following investigative procedures,
as set forth in OFCCP’s implementing
regulations: A compliance review, an
offsite review of records, a compliance
check, or a focused review.32 With the
exception of the compliance check, the
purpose of which is to determine
whether the contractor maintains
required records and to provide related
compliance assistance, the other types
of compliance evaluations that OFCCP
undertakes may result in the agency
making a preliminary determination,
through its collection and analysis of
information provided by the contractor,
that the information reviewed indicates
the contractor has discriminated against
members of a protected class in hiring,
promotion, termination, compensation,
or other employment practices. Because
OFCCP evaluates all of a contractor
establishment’s employment processes,
the agency has focused on identifying
and resolving systemic discrimination.
Findings often are supported by

30 OFCCP also ensures compliance with these
laws by investigating complaints filed by applicants
and employees who believe that a Federal
contractor discriminated against them. However,
the resolution procedures for complaints differ from
compliance evaluations and would not be altered
by this rule. For complaint resolution procedures,
see FCCM Chapter 6 and 41 CFR 60-1.24, 60—
300.61, and 60—741.61. The FCCM is available at
www.dol.gov/agencies/ofccp/manual/fccm.

31 The majority of OFCCP’s compliance
evaluations are for supply and service contractors.
OFCCP increased the number of contractors on its
supply and service scheduling list over the past
three fiscal years, from 801 in FY 2017 to 3,500 in
FY 2019. The FY 2020 scheduling list is comprised
of 2,250 establishments. A description of OFCCP’s
current scheduling methodology for supply and
service contractors is available on the agency’s
website at www.dol.gov/sites/dolgov/files/ofccp/
scheduling/files/SL20R1_SupplyService_
Methodology_FinalFEDQA508c.pdf. The 2020
scheduling list for construction consists of 200
establishments. A description of OFCCP’s current
scheduling methodology for construction
contractors is available at www.dol.gov/sites/
dolgov/files/ofccp/scheduling/files/SL20R1_
Construction_Methodology_FinalFEDQA508c.pdf.

32 See 41 CFR 60-1.20(a), 60-300.60(a), and 60—
741.60(a). The resolution procedures described in
this rule do not apply to compliance checks.
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statistical evidence, particularly in
compliance reviews.

Preliminary findings of
discrimination in a compliance
evaluation trigger OFCCP’s resolution
procedures. At the beginning of this
process, the agency discusses its
preliminary findings with the
contractor. This discussion also serves
to familiarize the contractor with
OFCCP’s resolution procedures,
including the agency’s current options
for early resolution.33 If the preliminary
findings are not resolved at that stage,
OFCCP formalizes the preliminary
findings in a PDN, a letter that is sent
to the contractor following review and
approval by the Director or acting
agency head.34 To determine whether
the evidence of discrimination is
sufficient to warrant a PDN, OFCCP
considers whether a disparity identified
during the compliance evaluation is
practically significant and whether
quantitative evidence and qualitative
evidence supports the preliminary
finding. OFCCP will always seek out
qualitative evidence during compliance
evaluations, regardless of the strength of
the quantitative evidence. As discussed
more fully below, there may be factors
applicable in a particular case that
explain why OFCCP could not obtain
either quantitative or qualitative
evidence during its evaluation.

OFCCP issues the PDN to encourage
communication with contractors and
provide them an opportunity to respond
to preliminary findings prior to the
issuance of a more formal NOV. If a
contractor does not sufficiently rebut
the preliminary findings identified in
the PDN that evidence of unlawful
discrimination exists, OFCCP issues the
NOV following approval by the Director
or acting agency head to notify the
contractor that the agency found
discrimination violations of one or more
of the laws it enforces. Under this final
rule, the PDN will explain the basis for

33 OFCCP prioritizes the early and efficient
resolution of potential discrimination. See Directive
2019-02, “Early Resolution Procedures” (Nov. 30,
2018), www.dol.gov/agencies/ofccp/directives/
2019-02. The rule does not codify OFCCP’s early
resolution procedures themselves. It does, however,
provide a framework for OFCCP and contractors to
explore expedited conciliation options, such as the
early resolution procedures set forth in Directive
2019-02.

34 See Directive 2018-01, “Use of
Predetermination Notices (PDN)” (Feb. 27, 2018).
OFCCP issued this directive to ensure that PDNs be
used in all compliance evaluations with
preliminary discrimination findings, both
individual and systemic. Directive 2018-01 is
available at www.dol.gov/agencies/ofccp/directives/
2018-01. Prior to the directive, use of PDNs was
discretionary and reserved for systemic
discrimination findings. See FCCM, Chapter 8
(detailing the procedures that OFCCP follows for
issuing PDNs).

the agency’s preliminary findings, i.e.,
by identifying the statistically
significant disparity or other
quantitative evidence, describing the
practical significance of that disparity,
and describing how the relevant
qualitative evidence supports the
particular theory of discrimination.
Upon request, OFCCP will also provide
contractors with information sufficient
to recreate the agency’s quantitative
findings and in some cases may be able
to do so even before the PDN has been
issued. Contractors are invited to
respond to the PDN, and the agency
must consider the response in
determining whether to issue an NOV.
The NOV lists the corrective actions
that are required to resolve those
violations, and invites conciliation.
OFCCP responds in the NOV (or in a
simultaneously provided reply) to any
new arguments or information raised by
the contractor in its PDN response.35
After issuing the NOV, OFCCP generally
pursues a written conciliation
agreement with any contractor willing
to correct the violation or deficiency
identified in the NOV.36 A conciliation
agreement is a binding written
agreement between a contractor and
OFCCP that details specific contractor
commitments, actions, or both that it
will undertake in order to resolve the
violations set forth in the agreement.
Conciliation agreements were codified
in OFCCP’s regulations in 1979. OFCCP
is committed to active engagement with
the contractor to conciliate a matter, and
has issued directives detailing how the
agency will prioritize the efficient
resolution of violations it finds in its
compliance evaluations.37 If the
contractor is unwilling to enter into a
conciliation agreement to correct the
violations, OFCCP issues a Show Cause
Notice (SCN) requiring the contractor to
provide reasons demonstrating why
formal enforcement proceedings by the
Solicitor of Labor or other appropriate
action should not be instituted.
Material violations that are not
discriminatory in nature also trigger
OFCCP’s resolution procedures for
compliance evaluations. Rather than

35 See FCCM, Chapter 8; see also FCCM, Key
Terms and Phrases.

36n rare circumstances, OFCCP may determine
that settlement is not appropriate and refer a matter
at this stage directly to the Office of the Solicitor
of Labor to pursue formal enforcement proceedings
rather than pursuing a conciliation agreement. See
41 CFR 60-1.26(b), 60-300.62, 60—300.65(a), 60—
741.62(a), 60-741.65(a). OFCCP strongly disfavors
this route.

37 See Directive 2020-02, “Efficiency in
Compliance Evaluations” (Apr. 17, 2020),
www.dol.gov/agencies/ofccp/directives/2020-02;
Directive 2020-03, ‘“‘Pre-Referral Mediation
Program” (Apr. 17, 2020), www.dol.gov/agencies/
ofcep/directives/2020-03.

initiating resolution with a PDN for
violations that do not involve
discrimination, OFCCP generally begins
the process with an NOV before
proceeding to a conciliation
agreement,38 or the SCN as a last resort.
For cases in which the contractor either
denies access or otherwise fails to
submit information requested in
OFCCP’s OMB-approved scheduling
letters, OFCCP issues the SCN without
first issuing an NOV for material
violations that are non-discriminatory in
nature; as discussed more fully later in
this preamble, this practice will
continue under this final rule.39

Recently, OFCCP has promoted the
efficient resolution of material
violations for multi-establishment
Federal contractors with early
resolution procedures laid out in an
agency directive.#® These procedures
allow OFCCP and contractors to work
together to resolve violations or
indications of violations without
resorting to formal process, including
litigation before an administrative law
judge.

In addition, OFCCP has recently
prioritized alternative dispute
resolution to help resolve cases at the
conciliation or pre-litigation phase,
which ensures prompt remedies and
avoids the delay, expense, and
uncertainty of litigation. OFCCP has
established an Ombuds Service that can
help facilitate settlement discussions at
the conciliation stage, as well as a Pre-
Referral Mediation Program that
provides for a full pre-litigation
administrative mediation following an
SCN and prior to referral to the Solicitor
of Labor. Although the rule text does not
directly address the Ombuds Service or
Pre-Referral Mediation Program, these
programs are compatible and consistent
with the goals and procedures
established by the rule, and the agency
intends to continue providing both
programs in conjunction with these
procedures.

38 FCCM, Chapter 8F00; FCCM, Chapter 8H0O0.
For example, OFCCP may issue an NOV and enter
into a conciliation agreement for failure to maintain
records in accordance with 41 CFR 60-1.12, 60—
300.80, and 60-741.80, or for failure to maintain
affirmative action programs as required by 41 CFR
part 60-2, 41 CFR part 60—-300, subpart C, and 41
CFR part 60-741, subpart C.

39 See FCCM, Chapter 8D01 (explaining that
OFCCP issues the SCN without first issuing an NOV
when a contractor fails to provide the records,
information, or data requested in the scheduling
letter and when the contractor refuses to provide
access to its premises for an onsite review).

40 See Directive 2019-02, “Early Resolution
Procedures” (Nov. 30, 2018), www.dol.gov/ofccp/
regs/compliance/directives/dirindex.htm.


http://www.dol.gov/ofccp/regs/compliance/directives/dirindex.htm
http://www.dol.gov/ofccp/regs/compliance/directives/dirindex.htm
http://www.dol.gov/agencies/ofccp/directives/2019-02
http://www.dol.gov/agencies/ofccp/directives/2019-02
http://www.dol.gov/agencies/ofccp/directives/2018-01
http://www.dol.gov/agencies/ofccp/directives/2018-01
http://www.dol.gov/agencies/ofccp/directives/2020-03
http://www.dol.gov/agencies/ofccp/directives/2020-03
http://www.dol.gov/agencies/ofccp/directives/2020-02
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Resolution Procedures Provisions of the
Final Rule

The Department proposed in the
NPRM to codify many of OFCCP’s
resolution procedures in its E.O. 11246,
section 503, and VEVRAA regulations at
41 CFR parts 60-1, 60-300, and 60-741,
respectively. The proposed regulatory
text was the same in each part, except
that one subparagraph of the section 503
regulations, at 41 CFR 60-741.62(b),
retains an existing provision concerning
remedial benchmarks specific to the
section 503 regulatory scheme that is
not present in the other parts.

Specifically, the Department proposed
to codify the procedures that OFCCP
follows when determining whether to
issue a PDN or NOV for discrimination
and other material violations. As a
matter of enforcement discretion and
prioritization of resources, the
Department proposed issuing a PDN
only after considering statistical
evidence, practical significance, and
nonstatistical evidence. Additionally,
under the proposed rule, OFCCP would
have only issued a PDN without
nonstatistical evidence when OFCCP’s
statistical evidence indicates a
confidence level of 99% or higher,
which equates to three or more standard
deviations or a p value of 0.01 or less.
Furthermore, the Department proposed
to codify the availability of an expedited
conciliation option.*?

The Department has decided to
finalize the early conciliation option
and the codification of its PDN and
NOV procedures with changes from the
proposed rule, as noted above. To
repeat, the significant changes are that
the final rule clarifies that issuance of
NOVs is governed by the same
evidentiary standards as issuance of
PDNs; clarifies the standards OFCCP
uses when determining whether to issue
a pre-enforcement notice under a
disparate treatment and/or disparate
impact theory of discrimination;
requires OFCCP to provide qualitative
evidence supporting a finding of
discriminatory intent to proceed under
a disparate treatment theory, subject to
certain enumerated exceptions; requires
OFCCP to identify the policy or practice
of the contractor causing the adverse
impact with factual support
demonstrating why such policy or
practice has a discriminatory effect to
issue a PDN or NOV under a disparate
impact theory; explains that OFCCP
must explain in detail the basis for its
finding (including, if applicable and as

41 The Department did not propose to codify
OFCCP’s early resolution procedures per se. Rather,
the NPRM acknowledged the early resolution
option, which is governed by agency directives.

described further below, the reasons for
any lack of qualitative evidence) and
obtain the Director’s (or acting agency
head’s) approval to issue a PDN or NOV;
and provides that, upon the contractor’s
request, OFCCP will provide the model
and variables used in its statistical
analysis and an explanation for any
variable that was excluded from the
statistical analysis.

In the rest of this section, the
Department describes the final rule’s
resolution procedures, including the
changes from the NPRM, and responds
to relevant comments. The Department
refers to the section and paragraph
numbers in 41 CFR 60-1.33, which
concerns E.O. 11246. As described
below, the Department adopts the same
provisions in the regulations for
VEVRAA (41 CFR part 60-300) and
section 503 (41 CFR part 60-741).

1. Predetermination Notice

Section 60-1.33(a) of the final rule
allows OFCCP to issue a PDN if a
compliance evaluation indicates
evidence sufficient to support a
preliminary finding of disparate
treatment or disparate impact,*2 subject
to certain parameters, which are
discussed below.43 Multiple
commenters sought clarity on what
thresholds OFCCP would use in
evaluating evidence supporting an
allegation of disparate impact
discrimination. The final rule provides
clarity by providing distinct provisions
for disparate treatment and disparate
impact claims. It also requires the
OFCCP Director or acting agency head
to approve issuance of a PDN.

(a) Disparate Treatment Theory of
Liability

Subject to certain exceptions
discussed below, paragraph (a)(1)
provides that OFCCP may issue a PDN
under a disparate treatment theory of
liability if the agency (i) provides
quantitative evidence; (ii) demonstrates
that the unexplained disparity is

42Here and elsewhere in this final rule, references
to evidence sufficient to support a preliminary
finding or finding of disparate treatment or
disparate impact refer to the amount of evidence
OFCCP requires to continue forward with its
review. Whether the evidence is sufficient to pursue
formal enforcement proceedings is a separate and
later determination made by the Solicitor of Labor.

43 One commenter recommended that OFCCP
make PDNs mandatory rather than discretionary in
cases involving discrimination. OFCCP made this
policy change in 2018 with Directive 2018-01, the
stated purpose of which is to “‘establish the
consistent use of PDNs for discrimination cases,
both individual and systemic.” Directive 2018-01,
“Use of Predetermination Notices (PDN)” (Feb. 27,
2018), www.dol.gov/agencies/ofccp/directives/2018-
01. Since then, the change has been embedded in
the FCCM and now this final rule.

practically significant; and (iii) provides
qualitative evidence that, in
combination with other evidence,
supports both a finding of
discriminatory intent by the contractor
and a finding that the contractor’s
discriminatory intent caused the
disparate treatment.

The NPRM would have required
nonstatistical evidence if OFCCP’s
statistical evidence indicated a disparity
of less than three standard deviations
and, conversely, would have allowed
claims to proceed without nonstatistical
evidence if OFCCP’s statistical evidence
indicated a disparity of three standard
deviations or greater. The Department
has decided to require qualitative
evidence in all disparate treatment cases
as the general default. Qualitative
evidence is very important to support a
preliminary finding of intentional
discrimination, which is a fundamental
element of disparate treatment claims.
Indeed, in some instances qualitative
evidence is direct, powerful, and on its
own can prove disparate treatment.
Quantitative evidence of statistical
significance alone, by contrast, can only
provide an inference of intent because at
base it is able to prove only that, if the
null hypothesis is correct, then the
observed outcome is highly unlikely to
have occurred by chance. It thus
remains possible that the observed
statistical disparities were the result of
something other than unlawful
discrimination.4¢ Nevertheless,
statistical evidence can be important
evidence because it assesses actions
taken by the company over a course of
time and across multiple employees,
which may be indicative of
discriminatory intent.45 The final rule
thus clarifies that there is no set
quantum of qualitative evidence; rather,

44 See supra note 16. It is important to remember
that a rejection of the null hypothesis due to the
magnitude of a statistical disparity does not by itself
mean that an alternative hypothesis—for example,
that a contractor discriminated against its
applicants or employees—is true. Instead, other
assumptions underlying the null hypothesis (see
supra note 17) could be flawed, and/or there may
be alternative hypotheses that explain the data. See,
e.g., Kaye & Freedman, supra note 18, at 257; see
also Coleman v. Quaker Oats Co., 232 F.3d 1271,
1283 (9th Cir. 2000) (finding a disparity with a p-
value of “3 in 100 billion”” did not demonstrate age
discrimination because the defendant “never
contend[ed] that the disparity occurred by chance,
just that it did not occur for discriminatory reasons.
When other pertinent variables were factored in, the
statistical disparity diminished and finally
disappeared’’). Nevertheless, if there is a plausible
alternative explanation, the factual basis for such
explanation should be identified by the contractor
during its audit so that the alternative may be
included in OFCCP’s model.

45 Of course, in cases where there have been
findings of discrimination, quantitative evidence
may also demonstrate the harm suffered by the
affected class.
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the required strength of the qualitative
evidence depends on the strength of the
quantitative evidence and the extent of
the practical significance.

As discussed above, the Department’s
definition of quantitative evidence
includes nonstatistical, but quantitative,
analysis such as cohort analyses.
Subject to the enumerated exceptions in
the final rule, qualitative evidence must
also be present for OFCCP to issue a pre-
enforcement notice in cases where
OFCCP is relying on nonstatistical
quantitative evidence for the same
reason that qualitative evidence is
required where OFCCP is relying on
statistical evidence. Nonstatistical
quantitative comparisons can also be
used by OFCCP to support other
statistical evidence that shows
statistically significant disparities;
however, OFCCP must also have
qualitative evidence to proceed with the
issuance of pre-enforcement notices in
such cases unless one of the final rule’s
enumerated exceptions applies.

Paragraph (a)(2) provides three
exceptions to paragraph (a)(1)’s general
criteria that OFCCP must satisfy when it
alleges findings or preliminary findings
of disparate treatment discrimination.
The three exceptions encompass
situations where the Department
believes it is a worthwhile use of
OFCCP’s resources to proceed with a
case despite not satisfying all three
requirements of paragraph (a)(1). For the
reasons stated above relating to the
importance of qualitative evidence, the
Department has not adopted the
NPRM'’s proposal to allow PDNs to be
issued on the basis of statistical
evidence alone when the disparity
shown was three standard deviations or
more. However, as discussed more fully
below, one of the exceptions allows
OFCCP to proceed with a case if the
agency finds an extraordinarily
compelling disparity. In that situation,
the reasons for requiring qualitative
evidence have less force, and OFCCP
deems it appropriate to continue
without qualitative evidence.

Paragraph (a)(2)(i) ensures that
OFCCP can move forward with issuing
a PDN when the qualitative evidence by
itself is sufficient to support a
preliminary finding of disparate
treatment, regardless of quantitative
evidence.® For example, during a
compliance review or focused review
OFCCP could uncover direct evidence

46 See supra note 42. This is how individual
discrimination cases are traditionally proven. See
McDonnell Douglas Corp. v. Green, 411 U.S. 792,
802 (1973) (describing traditional burden-shifting
analysis under Title VII); see also Desert Palace Inc.
v. Costa, 539 U.S. 90 (2003) (describing the burden
of proof in mixed-motive cases under Title VII).

that a contractor took adverse
employment action against a protected
group of employees, or circumstantial
evidence that, e.g., members of a
protected group with superior
qualifications were denied selections
that were awarded to similarly situated
members of another group with inferior
qualifications. If this evidence were
sufficiently strong, OFCCP should be
able to move forward with a PDN
without findings of statistical and
practical significance, and paragraph
(a)(2)(i) makes sure the agency has that
flexibility.

Paragraph (a)(2)(ii) is designed to
capture the “inexorable zero”” concept
from Title VII case law and other rare
situations where the numerical
disparities are so overwhelming that, in
OFCCP’s judgment, additional evidence
of discriminatory intent is unnecessary
to support a preliminary finding.47 In
the context of an OFCCP compliance
evaluation, this could occur, e.g., when
the disparity in selections for a given job
between a favored and disfavored group
is so extraordinarily compelling that by
itself the evidence strongly supports a
preliminary finding of disparate
treatment. For example, acourtina
famous Title VII case found the
“inexorable zero” standard satisfied by
a trucking company that had hired 57
white truckers in Atlanta but no black
truckers—even though at the time
Atlanta was 22% African-American—
and in Los Angeles had hired 372 white
truckers but only two black truckers.48

The Department believes this safety
valve for overwhelming quantitative
evidence is appropriate for OFCCP’s
enforcement strategy. Nevertheless, the
Department declines to lift the
requirement for qualitative evidence in

47 Cf. Int’l Bhd. of Teamsters v. United States, 431
U.S. 324, 342 1n.23 (1977) (“[The] fine tuning of the
statistics could not have obscured the glaring
absence of minority line drivers. As the Court of
Appeals remarked, the company’s inability to rebut
the inference of discrimination came not from a
misuse of statistics but from ‘the inexorable zero.””)
(citing United States v. T.LM.E.-D.C. Inc., 517 F.2d
299, 315 (5th Cir. 1975)); Valentino v. U.S. Postal
Serv., 674 F.2d 56, 72—73 (D.C. Cir. 1982) (“small
numbers are not per se useless, especially if the
disparity shown is egregious. The ‘inexorable zero’
can raise an inference of discrimination even if the
subgroup analyzed is relatively small.”); cf. also
Hazelwood Sch. Dist., 433 U.S. at 307-08 (“Where
gross statistical disparities can be shown, they alone
may in a proper case constitute prima facie proof
of a pattern or practice of discrimination.”) (citing
Int’l Bhd. of Teamsters, 431 U.S. at 339)); Analogic
Corp., 2017-0OFC-00001, at 39 (“‘Courts have held
evidence of gross statistical disparity alone may be
sufficient to establish a pattern and practice case of
intentional discrimination.”).

48 See T.LM.E.-D.C., Inc., 517 F.2d at 315 n.29,
vacated on other grounds, 431 U.S. 324 (1977)
(vacating judgment with respect to individual relief
but otherwise upholding the 5th Circuit’s finding
regarding the “inexorable zero’’ standard).

other cases. The Department
acknowledges that the requirement for
qualitative evidence in all other cases is
neither compelled nor prohibited by
Title VII case law. This is by design and
central to the purpose of this rule. The
Department is sensitive to past
criticisms that OFCCP over-relied on
statistical modeling or used models that
did not properly account for contractors’
legitimate, nondiscriminatory
employment practices. The Department
also wants to direct OFCCP’s resources
to the most compelling cases and those
most likely to have a practical impact.
Requiring qualitative evidence responds
to those criticisms and better directs
OFCCP’s efforts. This requirement helps
ensure that OFCCP’s cases are well-
grounded in fact, that its presentations
are likely to be persuasive in resolution
efforts, that its referrals for litigation are
credible, and that it is using its
resources effectively. This is also
consistent with the view of commenters
who argued that solely relying on
statistical evidence is rarely appropriate
in disparate treatment cases (where
discriminatory intent must be
established as the cause of the disparate
treatment), and thus should be reserved
for only egregious cases.*® As stated
previously, OFCCP will seek to develop
supporting qualitative evidence in all of
its cases, including those with gross
numerical or statistical disparities. In
those rare circumstances where OFCCP
issues a PDN based on evidence of
extraordinary numerical or statistical
disparities and no supporting
qualitative evidence, OFCCP will
provide an explanation for the lack of
qualitative evidence and justification for
the agency’s decision to proceed with
resolution procedures in the PDN,
allowing the contractor an opportunity
to respond.

Finally, paragraph (a)(2)(iii) is an
exception clarifying that OFCCP may
issue a PDN in the absence of qualitative
evidence if the contractor has prevented
OFCCP from compiling qualitative
evidence. For example, OFCCP may
proceed without qualitative evidence if
the contractor has prevented OFCCP
from interviewing employees who may
have knowledge of facts relevant to a
preliminary indicator of discrimination
during compliance evaluations, or has
destroyed or failed to produce personnel
or employment records that similarly
may have contained information
relevant to a preliminary indicator of
discrimination.5° The Department

49 Supra note 47.
50 See 41 CFR 60-1.12(e), 60-1.43, 60-3.15, 60—
300.80-81, and 60-741.80-81.



71564 Federal Register/Vol. 85,

No. 218/ Tuesday, November 10, 2020/Rules and Regulations

believes this exception is necessary to
avoid creating an incentive for
contractors not to comply with OFCCP
compliance evaluations.

(b) Disparate Impact Theory of Liability

Paragraph (a)(3) sets out OFCCP’s
evidentiary standard for findings or
preliminary findings of discrimination
premised on a disparate impact theory.
Title VII’s statutory text, as well as
interpretive case law, requires not only
that the plaintiff must demonstrate the
existence of an adverse impact on a
protected group, but that it must
identify the particular employment
practice causing that impact, unless the
elements of the employer’s decision-
making process cannot be separated for
analysis.5! For findings of
discrimination premised on a disparate
impact theory, paragraph (a)(3) therefore
requires OFCCP to first demonstrate that
a disparity has both sufficient
quantitative evidence and is practically
significant (paragraphs (a)(3)(i) and (ii)),
and second to identify the policy or
practice of the contractor causing the
disparate impact (paragraph
(a)(3)(iii)).52 As the Supreme Court has
said, disparate-impact liability is
concerned not with statistical
imbalances alone but on the eradication
of policies that form “artificial,
arbitrary, and unnecessary barriers” to
disfavored groups.53

OFCCP received a few comments
seeking clarity on whether the
evidentiary thresholds for issuance of a

5142 U.S.C. 2000e(k)(1). See generally Ricci v.
DeStefano, 557 U.S. 557, 577—78 (2009).

52 Consistent with note42, supra, the final rule
does not require OFCCP, at the PDN stage, to
provide evidence that would rebut the contractor’s
burden of demonstrating that the selection
procedure in question has been properly validated.
This is in part because, under OFCCP’s regulations,
a contractor is not required to validate selection
procedures until it is aware of an adverse impact,
see 41 CFR 60-3.4(C), which it may not be until
OFCCP issues the PDN.

53 Texas Dep’t of Hous. & Cmty. Affairs v.
Inclusive Communities Project, Inc., 576 U.S. 519,
543 (2015) (quoting Griggs v. Duke Power Co., 401
U.S. 424, 431 (1971)); see also id. at 542 (“[A]
disparate-impact claim that relies on a statistical
disparity must fail if the plaintiff cannot point to
a defendant’s policy or policies causing that
disparity. A robust causality requirement ensures
that ‘[r]acial imbalance . . . does not, without more,
establish a prima facie case of disparate impact’ and
thus protects defendants from being held liable for
racial disparities they did not create.”) (quoting
Wards Cove Packing Co. v. Atonio, 490 U.S. 642,
653 (1989)). Although Inclusive Communities
involved a disparate impact claim under the federal
Fair Housing Act, courts have applied the case in
the Title VII context as well. See, e.g., Davis v.
District of Columbia, 925 F.3d 1240, 1251 (D.C. Cir.
2019); Gagliano v. Mabus, No. 15-cv—-2299, 2019
WL 3306293, at *2 (S.D. Cal. July 23, 2019); see also
Inclusive Communities, 576 U.S. at 539—-40
(describing the analysis required under the FHA as
analogous to the disparate impact standard under
Title VII).

PDN apply to disparate impact findings
or just disparate treatment findings and
stating that statistical evidence is only
relevant to disparate treatment because
the NPRM suggested that statistical
evidence can support an inference of
discriminatory intent. The quantitative
evidence and practical significance
requirements apply to findings and
preliminary findings of disparate
impact. The Department here requires
the same level of quantitative evidence
as it does for disparate treatment
claims—in both kinds of cases, typically
a two-standard-deviation showing of
disparate results after accounting for
relevant variables to establish a
statistically significant disparity. OFCCP
also requires practical significance for
the same reasons it requires it for
disparate treatment claims: to prioritize
agency resources, to be especially
confident in its statistical findings, and
to ensure it is bringing compelling
cases.54

For disparate impact cases, the PDN
must also specifically identify the
policy or practice that is causing an
adverse impact,®5 and provide factual
support to explain how the particular
policy or practice is causing the
discriminatory effect. This is typically
accomplished using statistical evidence
to demonstrate that the identified policy
or practice specifically is causing the
disparity. However, consistent with the
Title VII statute and relevant case law,
if the elements of the decision-making
process cannot be separated for analysis,
OFCCP may issue the PDN without
identifying the exact step causing
disparate impact.56 This could include,

54 Of course, quantitative evidence also

demonstrates that a disparity exists.

5541 CFR 60-3.3A; see also Analogic Corp.,
2017-0FC-00001, at 31 (“In order to establish a
disparate impact violation, OFCCP must
demonstrate Analogic ‘uses a particular
employment practice that causes a disparate impact
on the basis of [a protected characteristic.]””) (citing
42 U.S.C. 2000e—-2(k)(1)(A)(i); Wal-Mart Stores Inc.
v. Dukes, 564 U.S. 338 (2011); Wards Cove
Packaging Co., 490 U.S. at 657; Connecticut v. Teal,
457 U.S. 440, 446 (1982); Robinson v. Metro-North
Commuter R.R. Co., 267 F.3d 147, 160 (2d Cir.
2001)); see also Griggs, 401 U.S. at 431 (“[Title VII]
proscribes not only overt discrimination but also
practices that are fair in form, but discriminatory in
operation. The touchstone is business necessity. If
an employment practice which operates to exclude
[African Americans] cannot be shown to be related
to job performance, the practice is prohibited.”); see
also TNT Crust, 2004—OFC-3, at 35 (finding
employer discriminated against Hispanic applicants
by requiring that laborers possess basic English
skills, which resulted in an adverse impact and was
not demonstrably related to legitimate business
necessities) (citing Griggs, 401 U.S. at 431-32)).

5642 U.S.C. 2000e—(k)(1)(B)(i); see also Analogic
Corp., 2017-0OFC-00001, at 33 (“Courts have
determined the Title VII exception to the general
rule requiring a plaintiff to identify a specific
employment practice caused the disparity is
applicable only when the plaintiff has

for instance, if a contractor has
destroyed or failed to maintain records
of its employment policies or processes
preventing OFCCP from analyzing
specific steps of the process. OFCCP
expects to invoke this exception rarely.

(c) Disclosure to Contractors

Multiple comments asked OFCCP to
provide more descriptive detail on the
evidence that supports preliminary
findings in the PDN, to include the type
of employment action resulting in a
preliminary finding, and to provide
enough information so the contractor
can investigate the preliminary findings
and respond. The agency has taken
significant steps in recent years to be
more transparent and believes that the
level of specificity that contractors seek
is already required by the FCCM and
recent directives.?” To provide greater
certainty, the agency recommits
specifically to be transparent in
disclosing the quantitative evidence, the
determination of potential significance,
and a summary of the relevant
qualitative evidence OFCCP has
accumulated, where applicable.
Paragraph (a)(4) requires that the PDN
disclose the quantitative and qualitative
evidence relied upon by OFCCP in
sufficient detail to allow contractors to
investigate allegations and meaningfully
respond. The PDN also must contain an
explanation for the agency’s finding of
practical significance. However, OFCCP
may withhold personal identifying
information from the description of the
qualitative evidence if the information
is protected from disclosure under
recognized governmental privileges, or
if providing that information would
otherwise violate confidentiality or
privacy protections afforded by law. As
stated previously, when the exception

demonstrated the elements of the decision-making
process cannot be separated for analysis.”) (citing
Davis v. Cintas Corp., 717 F.3d 476, 496 (6th Cir.
2013); Bennett v. Nucor Corp., 656 F.3d 892, 817—
18 (8th Cir. 2011)); Lufkin Indus., Inc., 519 F.3d at
278 (collecting cases in which courts found
employment practices were ‘“not capable of
separation for analysis”).

57 Chapter 8E01 of the FCCM states, ““[The PDN]
description will include identification of the
discrimination victim(s), e.g., the affected class or
individual(s); the employment action(s) giving rise
to the preliminary findings; and the basis for the
liability determination (e.g., disparate treatment in
the selection of minority technicians). The PDN
should also include facts and the results of analyses
that support the preliminary determination and
recommended remedies. Typically, the PDN
includes the magnitude of the impact in terms of
shortfalls or pay disparities and the measure of
statistical certainty (e.g., standard deviation).” See
also FCCM, Letter L-35. OFCCP also provides
guidance on what to communicate to contractors in
Directive 2018-08, “Transparency in OFCCP
Compliance Activities” (Sept. 2018), www.dol.gov/
agencies/ofccp/directives/2018-08, and Directive
2018-05, see supra note 21.
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in paragraph (a)(2)(ii) applies, OFCCP
will disclose why, in the absence of
qualitative evidence, the agency is
issuing the PDN based on evidence of an
extraordinarily compelling disparity
alone. In addition, upon the contractor’s
request, OFCCP must also provide the
model and variables used in its
statistical analysis and an explanation
for why any variable proposed by the
contractor was excluded from the
statistical analysis.

One commenter sought clarity on how
OFCCP weighs evidence provided by
the contractor to rebut preliminary
findings. However, further guidance on
the weighing of that kind of evidence is
not well-suited to regulatory text, as
how OFCCP evaluates a contractor’s
response depends on the particular facts
under review in each case. That same
commenter expressed concern regarding
the amount of qualitative evidence
required before issuing a PDN and asked
OFCCP to include language in the final
rule to quantify how much
nonstatistical evidence is needed for
OFCCP to make a preliminary finding.
As discussed previously, the amount of
evidence available—as well as its
quality, credibility, and content, which
may range from innocuous to very
concerning—will depend on the facts of
each compliance evaluation, and it is
impracticable for OFCCP to prescribe a
set volume or specific characteristics of
qualitative evidence that would be
sufficient in every conceivable
evaluation. The evidence OFCCP
examines and chooses to reject or rely
upon will be based on the overall facts
and circumstances of each particular
case. The PDN will provide sufficient
information to contractors to be able to
understand OFCCP’s finding and to
meaningfully respond.

Similarly, the Department received
comments seeking a definition for
“material” violation and clarity on what
the agency considers ‘“preliminary
findings.” The Department did not
propose these definitions in the NPRM
and declines to add definitions for these
terms to the final rule. Definitions for
the terms are not needed. The final rule
provides significant clarity regarding,
and guardrails for issuing, pre-
enforcement notices. To the extent
commenters were concerned with
material but non-discriminatory
violations, (e.g., recordkeeping, failure
to implement audit and reporting
systems), those also trigger OFCCP’s
resolution procedures for compliance
evaluations.58 Rather than sending a

58 FCCM, Chapter 8F00; FCCM, Chapter 8H0O0.
For example, OFCCP may issue an NOV and enter
into a conciliation agreement for failure to maintain

PDN for potential violations that do not
involve discrimination, OFCCP
generally sends an NOV before
proceeding to a conciliation agreement,
or the SCN as a last resort.>9 This final
rule codifies use of the NOV for all
material violations, with the exception
of cases in which the contractor either
denies access or otherwise fails to
submit information requested in
OFCCP’s OMB-approved scheduling
letters. For those cases, OFCCP will
continue its current practice of
proceeding directly to issuing an SCN to
expedite resolution of those issues.

(d) Response Deadline

In response to several comments,
paragraph (a)(5) of the final rule
increases the time for contractors to
respond to a PDN from 15 to 30 days
with the possibility of an extension.
OFCCP believes that with all of the
information being provided to a
contractor in the PDN, including the
summary of evidence, and the option to
request additional information about the
statistical analysis, that a contractor will
likely need 30 days to respond, with the
possibility of an extension for good
cause shown.

2. Notice of Violation

Section 60-1.33(b) of the final rule
governs NOVs. The Department did not
receive any comments solely concerning
the NOV, with some commenters
generally addressing both the PDN and
NOV thresholds. Nevertheless, the
Department has decided to revise § 60—
1.33(b) to make it clear that NOVs
alleging discrimination findings are
subject to the same requirements as
PDNs, and that OFCCP will fully
consider the arguments raised and
information provided by contractors in
response to PDNs.

Section 60-1.33(b)(1) explains that
OFCCP may issue an NOV if, following
OFCCP’s review of any response by the
contractor pursuant to paragraph (a)(5),
the agency has evidence sufficient to
support a finding of disparate treatment
and/or disparate impact
discrimination,®0 or that the contractor
has committed other material violations

records in accordance with 41 CFR 60-1.12, 60—
300.80, and 60—-741.80, or for failure to maintain
affirmative action programs as required by 41 CFR
part 60-2, 41 CFR part 60-300, subpart C, and 41
CFR part 60-741, subpart C.

59In some instances, OFCCP issues the SCN
without first issuing an NOV for material violations
that are non-discriminatory in nature. See FCCM,
Chapter 8D01 (explaining that OFCCP issues the
SCN without first issuing an NOV when a
contractor fails to provide the records, information,
or data requested in the scheduling letter and when
the contractor refuses to provide access to its
premises for an onsite review).

60 See note 42, supra.

of the equal opportunity clause. The
NOV informs the contractor that
corrective action is required and invites
conciliation through a written
agreement. This section also requires
the OFCCP Director or acting agency
head to approve an NOV before it is
issued.

Paragraph (b)(1) codifies use of the
NOV for all material violations. An NOV
is the first formal notification a
contractor receives for a material
violation that does not involve
discrimination. However, consistent
with current OFCCP policy and
practice, the final rule allows OFCCP to
proceed straight to a SCN if the asserted
violation is that the contractor has
denied OFCCP access to individuals or
documents or otherwise failed to submit
information requested in OFCCP’s
OMB-approved scheduling letters.
These types of violations require
expedited treatment because they
directly inhibit OFCCP’s compliance
evaluations and cause delays in
resolution of those evaluations. The
Department did not intend for the
NPRM to require an NOV for these types
of violations and makes the exception
explicit in the final rule.

Paragraphs (b)(2) through (4) govern
specifically NOVs that allege a finding
of discrimination. Paragraph (b)(2)
provides that OFCCP will only issue an
NOV alleging a finding of
discrimination if the contractor has not
sufficiently rebutted the preliminary
findings identified in the PDN or if the
contractor failed to respond. Paragraph
(b)(3) clarifies that the requirements for
issuing a PDN also apply to an NOV
alleging a discrimination violation.
Finally, paragraph (b)(4) clarifies that
OFCCP must reasonably address all
concerns and defenses raised by the
contractor in response to the PDN.

3. Show Cause Notice

SCNs are governed by existing
sections in the Code of Federal
Regulations.®1 The Department did not
propose to revise those sections and
does not now adopt any revisions.

OFCCP may issue SCNs when the
OFCCP Director has reasonable cause to
believe that a contractor has violated an
equal opportunity clause. As noted
above, the final rule retains OFCCP’s
ability, consistent with current practice,
to proceed directly to issuing a SCN for
cases in which the contractor either
denies access or otherwise fails to
submit information requested in
OFCCP’s OMB-approved scheduling
letters. In discrimination cases, SCNs
generally follow issuance of an NOV

6141 CFR 60-1.28, 60—-300.64, and 60-741.64.
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and the contractor’s rejection of
OFCCP’s offer to conciliate or a failure
of conciliation. Notwithstanding a
rejection or failure of conciliation, pre-
referral mediation remains a viable
option for contractors who have
received a SCN. If a contractor raises
new or different information or
arguments in response to an NOV, the
agency’s policy is to address those
issues before or coincident with issuing
a SCN. The Department notes the
evidentiary standards that must be met
in order to issue PDNs and NOVs in
discrimination cases must also be met in
order to issue a SCN in such cases; this
is the most reasonable reading of the
regulation’s current requirement that the
Director must have ‘“‘reasonable cause”
to believe a violation has occurred in
order to issue a SCN, so no change to
the regulatory text is needed. The
Department also notes that meeting the
evidentiary standards for issuing PDNs
and NOVs does not necessarily mean
that a case is legally sufficient to initiate
litigation. The Solicitor of Labor retains
authority to pursue formal enforcement
proceedings and will do so only after
determining that the required legal
elements of a disparate treatment and/
or disparate impact claim, as relevant,
are satisfied.

4. Conciliation Agreements

Before this rule, § 60-1.33 provided
for conciliation agreements. The
Department has retained this provision
without substantive change as § 60—
1.33(c) of the final rule.62

5. Expedited Conciliation Option

This rule clarifies in § 60-1.33(d) that
Federal contractors have the option to
bypass the PDN and NOV procedures to
enter directly into a conciliation
agreement when there are preliminary
findings of material violations,
regardless of whether those violations
involve discrimination. This option for
conciliation may suit contractors who
wish to expedite the resolution of
discrimination or other material
violations. Recently, OFCCP has sought
to promote the efficient resolution of
material violations for multi-
establishment Federal contractors with
early resolution procedures.®3 The final
rule furthers the agency’s efforts to
improve efficiency and prioritize early
resolution of cases by codifying an
expedited option for resolution that
would apply to compliance reviews in
their early stages.

62 The Department added a comma between
“complaint investigation” and “‘or other review”” in
the first sentence of this provision.

63 See supra note 40.

The Department received six
comments relevant to the expedited
conciliation option. One contractor
organization specifically asked OFCCP
to endorse use of the Early Resolution
Procedures (ERP) and Early Resolution
Conciliation Agreements (ERCAs) in its
final rule and codify the process. While
the Department fully endorses use of
ERP and ERCAs as an expedited
conciliation option, and the agency
intends to continue using this option
where a contractor is interested, it
declines to codify the procedures at this
time. OFCCP only recently began using
ERP and ERCAs to promote corporate-
wide compliance, and the procedures
are still evolving as the program
matures. Under the current procedures,
OFCCP may alert contractors of their
option to conciliate even before the
agency issues a PDN, and the contractor
has the option to initiate the resolution
procedures. If material violations exist,
the contractor may agree to participate
in ERP, ultimately resulting in an ERCA.
The agency will continue to provide
subregulatory guidance on these
procedures as the program develops.

One commenter requested
establishment of a pre-PDN conference
between the contractor and the agency
to discuss the issues that OFCCP
intends to identify in the PDN. OFCCP’s
current practice is to engage in the
equivalent of a pre-PDN conference
through regular contact with the
contractor, and the agency is committed
to continuing to do so0.64 Likewise, the
ERP process requires a pre-PDN
conference to discuss the potential
ERCA if a contractor expresses interest
in pursuing one. However, the
Department believes it is premature to
require a pre-PDN conference in all
matters. Between the PDN, NOV, and
SCN, there already are three mandatory
notices that provide the contractor
information about OFCCP’s findings (or
preliminary findings) of discrimination,
as well as opportunities for the
contractor to respond to each one,
before a matter is referred for
enforcement. Adding another step
would likely add unnecessary delay.
Moreover, OFCCP already offers early
conciliation as well as its Ombuds
Service for assistance with complaints
about the agency’s conduct. The agency
will continue to evaluate whether a
mandatory formal pre-PDN conference
would be helpful, but declines to adopt
that procedure at this time.

64 Chapter 2000 of the FCCM states, “After
advising the contractor of its compliance evaluation
findings, the [compliance officer] must provide
formal notification through a PDN . . . when there
are preliminary indicators of discrimination.”

Other comments expressed concern
that the early resolution option would
coerce contractors into conciliation by
combining data from multiple
establishments and that OFCCP would
use the early resolution option as a way,
in the words of one commenter, ‘‘to
circumvent legal standards by OFCCP
personnel through initiation of
discussions about resolution of merely
‘potential’ employment discrimination
that does not meet legal standards.”
OFCCP does not and will not use early
resolution procedures to coerce
contractors or to circumvent legal
standards, and the Department has
revised § 60—1.33(d) to make it clear that
contractors’ participation must be
voluntary. This language should not be
interpreted to be coercive. It is intended
to be permissive. One commenter
further suggested that the Department
should not allow OFCCP staff to initiate
discussions about expedited
conciliation options. While the
Department appreciates the
commenter’s concern, the Department
believes that allowing OFCCP staff to
inform contractors that expedited
conciliation is an available option is
important to ensure that contractors are
aware of that option. However, the final
rule clarifies that OFCCP staff may not
require or insist that the contractor avail
itself of the expedited conciliation
option. OFCCP’s headquarters office
also provides oversight of early
resolution conciliations to ensure a
degree of consistency in their content.
Finally, OFCCP declines to change the
label of this section, as suggested by one
comment.

6. Severability

The Department has decided to
include a severability provision as part
of this final rule. To the extent that any
provision of this final rule is declared
invalid by a court of competent
jurisdiction, the Department intends for
all other provisions that are capable of
operating in the absence of the specific
provision that has been invalidated to
remain in effect.

C. Miscellaneous Comments

A number of comments are not
addressed above because they are not
directly germane to the provisions of the
final rule. Eight comments were not
posted to Regulations.gov either because
of lack of relevance to the proposed rule
or because they were exact duplicates of
an already posted comment. One
comment was withdrawn after posting
because the submitter subsequently
provided a revised version that was
posted instead.
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One commenter noted that age
discrimination is not mentioned in the
proposed rule. That is because none of
the laws that OFCCP enforces protect
applicants or employees from
discrimination on the basis of age. The
Age Discrimination in Employment Act,
the primary Federal law prohibiting age
discrimination in employment, is
enforced and administered by the Equal
Employment Opportunity Commission.

Three comments pertained to
previously issued OFCCP guidance
about how the agency analyzes
compensation discrimination.6> The
comments asked for clarification
regarding how OFCCP groups
employees for pay analysis and which
neutrality tests OFCCP uses to
determine whether pay variables are
neutral. One of the comments suggested
that the Department should rescind the
OFCCP policy directive that provides
guidance on how the agency analyzes
compensation to determine whether
discrimination may be present.66 The
Department declines at this time to
expand the scope of this rule to include
further guidance concerning pay
analysis groupings specifically or to
rescind its compensation directive. The
Department appreciates the input
received and is considering addressing
its methods of compensation analysis in
a future rulemaking or in new guidance
documents.

Finally, five comments specifically
requested that the comment period be
extended. After considering those
requests, the Department determined
that the original 30-day comment period
provided adequate time for the public to
comment on the proposed rule. Notably,
the Administrative Procedure Act (APA)
does not set forth a mandatory
minimum time for public comments,
but rather more generally requires an
“opportunity to participate in the rule
making through submission of written
data, views, or arguments.” 67 OFCCP

65 See Directive 2018-01, “Use of
Predetermination Notices (PDN)” (Feb. 27, 2018),
www.dol.gov/agencies/ofccp/directives/2018-01.
OFCCP issued this directive to ensure that PDNs be
used in all compliance evaluations with
preliminary discrimination findings, both
individual and systemic. Prior to the directive, use
of PDNs was discretionary and reserved for
systemic discrimination findings. See FCCM,
Chapter 8 (detailing the procedures that OFCCP
follows for issuing PDNs).

66 Id.

675 U.S.C. 553(c). Thirty-day public comment
periods are broadly viewed as permissible under
the APA, particularly where, as here, the proposal
is fairly straightforward and is not detailed or
highly technical in nature. See, e.g., Conn. Light &
Power Co. v. Nuclear Regulatory Comm’n., 673 F.2d
525, 534 (D.C. Cir. 1982) (upholding a thirty-day
comment period even though the “technical
complexity” of the regulation was ““such that a
somewhat longer comment period might have been

posted its declination letter on
Regulations.gov as a supplement to the
proposed rule on January 27, 2020.

D. Changes in 41 CFR Parts 60-300 and
60-741

OFCCP has separate regulations
concerning E.O. 11246, VEVRAA, and
section 503. No commenter suggested
that OFCCP’s resolution procedures or
the proposed definitions should be
applied differently depending on the
law the agency is enforcing. The
Department thus adopts the same
definitions and provisions on resolution
procedures in 41 CFR part 60-300
(VEVRAA) and 41 CFR part 60-741
(section 503) that are described above
for 41 CFR part 60-1 (E.O. 11246).

E. Agency Head Title

The final rule replaces outdated
references to the official title of OFCCP’s
agency head in E.O. 11246 regulations,
from “Deputy Assistant Secretary” to
“Director,” throughout the entirety of 41
CFR parts 60—1 and 60-2. The
Department made the same change to
the regulations implementing VEVRAA
and section 503 through final rules in
2013.68 The Department made the
change after the Department of Labor
abolished the Employment Standards
Administration in November 2009. This
restructuring resulted in the change of
title for OFCCP’s agency head, from
“Deputy Assistant Secretary” (reporting
to the head of the Employment
Standards Administration) to ‘‘Director”
reporting directly to the Secretary of
Labor. The Department received no
comments on this change and adopts it
in the final rule.

Executive Order 12866 (Regulatory
Planning and Review) and Executive
Order 13563 (Improving Regulation
and Regulatory Review)

Under E.O. 12866, OMB’s Office of
Information and Regulatory Affairs
(OIRA) determines whether a regulatory
action is significant and, therefore,
subject to the requirements of E.O.
12866 and OMB review. Section 3(f) of
E.O. 12866 defines a “significant
regulatory action” as an action that is
likely to result in a rule that: (1) Has an
annual effect on the economy of $100
million or more, or adversely affects in
a material way a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

helpful”); Conference of State Bank Supervisors v.
Office of Thrift Supervision, 792 F. Supp. 837, 844
(D.D.C. 1992) (upholding the sufficiency of a thirty-
day comment period).

68 See 41 CFR 60-300.2(h) and 60-741.2(f); see
also 78 FR 58613 (Sept. 24, 2013); 78 FR 58681
(Sept. 24, 2013).

State, local or tribal governments or
communities (also referred to as
economically significant); (2) creates
serious inconsistency or otherwise
interferes with an action taken or
planned by another agency; (3)
materially alters the budgetary impacts
of entitlement grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof; or (4) raises novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in E.O. 12866.
OMB has determined that this rule is a
significant regulatory action under E.O.
12866 and has reviewed the final rule.
Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), OIRA
designated that this rule is not a “major
rule,” as defined by 5 U.S.C. 804(2).

E.O. 13563 directs agencies to adopt
a regulation only upon a reasoned
determination that its benefits justify its
costs; tailor the regulation to impose the
least burden on society, consistent with
obtaining the regulatory objectives; and
in choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits.
E.O. 13563 recognizes that some
benefits are difficult to quantify and
provides that, where appropriate and
permitted by law, agencies may
consider and discuss qualitatively
values that are difficult or impossible to
quantify, including equity, human
dignity, fairness, and distributive
impacts.

A. Need for Rulemaking

The final rule addresses stakeholder
concerns by codifying the use of PDNs,
NOVs, and an early conciliation option
that already exist in the FCCM and
agency guidance, such as directives. The
FCCM and agency directives are not
legally binding and have not gone
through formal notice and public
comment. They thus do not provide the
same level of clarity, transparency, and
certainty that this final rule does. The
final rule also modifies those
procedures to improve clarity and
transparency, establish guardrails on the
agency’s issuance of pre-enforcement
notices, and further the strategic
allocation of limited agency resources.

B. Discussion of Impacts

In this section, the Department
presents a summary of the costs
associated with the codified procedures
and modifications in this rulemaking. In
the NPRM, the Department utilized the
General Services Administration’s
System for Award Management (SAM)
database to identify the number of
contractors who may be impacted by the
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71568 Federal Register/Vol. 85,

No. 218/ Tuesday, November 10, 2020/Rules and Regulations

rule.69 Those registered in the SAM
database consist of contractor firms, and
other entities such as state and local
governments and other organizations
that are interested in Federal contracting
opportunities, and other forms of
Federal financial assistance. In the
NPRM, the Department acknowledged
that the SAM number likely resulted in
an overestimation because the system
captures firms that do not meet the
jurisdictional dollar thresholds for the
three laws that OFCCP enforces, and it
captures contractor firms for work
performed outside the United States by
individuals hired outside the United
States, over which OFCCP does not have
authority.

The Department received no
comments on using the SAM database to
determine the affected contractor
universe in the NPRM. However, in the
final rule, the Department reevaluated
the contractors likely to be affected and
decided to utilize the Employment
Information Report (EEO-1) data, which
identifies the number of contractors that
could be scheduled for a compliance
evaluation. By using the EEO-1 Report
data, the Department mitigates the
problems identified with the SAM data
that resulted in the overestimation of
the contractor universe. The EEO-1
Report must be filed by covered Federal
contractors who: (1) Have 50 or more
employees; (2) are prime contractors or
first-tier subcontractors; and (3) have a

contract, subcontract, or purchase order
amounting to $50,000 or more. OFCCP
schedules only contractors who meet
those thresholds for compliance
evaluations. While the Department
acknowledges that all Federal
contractors may learn their EEO
requirements in order to comply with
the laws that OFCCP enforces, only
those contractors scheduled for a
compliance evaluation are likely to have
a need to learn the resolution
procedures because only those
contractors may need to interact with
OFCCP through these new resolution
procedures. Further, because this rule
stipulates procedures OFCCP must
follow if it desires to issue a PDN or
NOV, unless and until a contractor is
scheduled for a compliance evaluation,
the contractor need not familiarize itself
with these changes. This change
significantly alters the number of
contractors possibly impacted by the
final rule, reducing the number to
26,514.70 The Department believes the
updated number of contractors is a more
accurate estimation of those entities
possibly impacted by the final rule and
still likely overstates the number of
entities that will take time to familiarize
themselves.

1. Cost of Rule Familiarization

OFCCP acknowledges that 5 CFR
1320.3(b)(1)(i) requires agencies to
include in the burden analysis the

TABLE 1—LABOR COST

estimated time it takes for contractors to
review and understand the instructions
for compliance. To minimize the
burden, OFCCP will publish compliance
assistance materials such as a fact sheet
and answers to frequently asked
questions.

In line with recent assessments in
other rulemakings, the agency has
determined that either a Human
Resources Manager (SOC 11-3121) or a
Lawyer (SOC 23-1011) would review
the rule. OFCCP estimates that 50
percent of the reviewers would be
human resources managers and 50
percent would be in-house counsel.
Thus, the mean hourly wage rate reflects
a 50/50 split between human resources
managers and lawyers. The mean hourly
wage of a human resources manager is
$62.29 and the mean hourly wage of a
lawyer is $69.86.71 Therefore, the
average hourly wage rate is $66.08
(($62.29 + $69.86)/2). OFCCP adjusted
this wage rate to reflect fringe benefits
such as health insurance and retirement
benefits, as well as overhead costs such
as rent, utilities, and office equipment.
The agency used a fringe benefits rate of
46 percent 72 and an overhead rate of 17
percent,?3 resulting in a fully loaded
hourly compensation rate of $107.71
($66.08 + ($66.08 x 46 percent) +
($66.08 x 17 percent)). The estimated
labor cost to contractors is reflected in
Table 1, below.

Average : . Fully loaded
Major occupational groups hourly wage Frlng;aatl;eneflt Overhead rate hourly
rate compensation
Human Resources Managers and LAWYEers ..........cccoceveiereeiieeenieee e enes $66.08 46% 17% $107.71

The agency estimates that it will take
a minimum of 30 minutes (¥2 hour) for
a human resources manager or lawyer at
each contractor firm to either read the
rule or read the compliance assistance
materials provided by OFCCP to learn
more about the codified procedures.
One commenter, a contractor
organization, asserted that the agency
underestimated the time needed to
become familiar with the proposed rule.
The commenter provided an alternate
estimate of two to three hours. OFCCP
acknowledges that the precise amount

691J.S. General Services Administration, System
for Award Management, data released in monthly
files, www.sam.gov. In the NPRM, OFCCP used
August 2019 data and identified 420,000
contractors that may be impacted by the proposed
rule.

of time each company will take to
become familiar with understanding the
new regulations is difficult to estimate.
The elements that the agency uses in its
calculation take into account the length
and complexity of the rule. Thus,
OFCCP has decided to retain its initial
estimate of one-half hour for rule
familiarization. The one-half hour
estimate is an average across all
contractors and accounts for the time
needed to read the rule or read the
compliance assistance materials

70 OFCCP obtained the total number of
contractors from the most recent EEO-1 Report data
available, which is from FY 2018.

71BLS, Occupational Employment Statistics,
Occupational Employment and Wages, May 2019,
www.bls.gov/oes/current/oes_nat.htm.

72BLS, Employer Costs for Employee
Compensation, www.bls.gov/ncs/data.htm. Wages

provided by OFCCP to learn more about
the codified procedures.

Another contractor organization
asserted that the agency’s calculations
did not account for the use of outside
third parties that are used by Federal
contractors and subcontractors to fully
understand a contractor’s obligations
under the proposed regulations. The
commenter surveyed its constituents
and provided an estimate between
$1,000 and $5,000 for outside
assistance. The commenter did not
provide specific data on the

and salaries averaged $24.26 per hour worked in
2017, while benefit costs averaged $11.26, which is
a benefits rate of 46 percent.

73 Gody Rice, U.S. Environmental Protection
Agency, ‘“Wage Rates for Economic Analyses of the
Toxics Release Inventory Program,” (June 10, 2002),
www.regulations.gov/document?D=EPA-HQ-OPPT-
2014-0650-0005.
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characteristics of the contractors
surveyed. The Department notes that
some companies may decide to
outsource familiarization with the new
procedures, just as some companies may
wait until OFCCP initiates an
investigation before familiarizing
themselves with the new procedures,
but OFCCP does not anticipate that
companies will incur both in-house and
third party familiarization costs. The
Department thus declines to add these
third-party costs to its estimate in
addition to the costs already calculated.

Consequently, the estimated burden
for rule familiarization is 13,257 hours
(26,514 contractor firms x %2 hour). The
Department calculates the total
estimated cost of rule familiarization as
$1,427,911 (13,257 hours x $107.71/
hour) in the first year, which amounts
to a 10-year annualized cost of $162,519
at a discount rate of 3 percent (which is
$6.13 per contractor firm) or $190,002 at
a discount rate of 7 percent (which is
$7.17 per contractor firm). Table 2,
below, reflects the estimated regulatory
familiarization costs for the final rule.

TABLE 2—REGULATORY
FAMILIARIZATION COST

Total number of contractors 26,514
Time to review rule ............... 30 minutes
Human Resources Managers

fully loaded hourly com-

pensation ........cc.cceeereeienns $107.71
Regulatory familiarization

cost in the first year .......... $1,427,911
Annualized cost with 3 per-

cent discounting ................ $162,519
Annualized cost per con-

tractor with 3 percent dis-

counting ......cceceneieiiciene $6.13
Annualized cost with 7 per-

cent discounting ................ $190,002
Annualized cost per con-

tractor with 7 percent dis-

counting ....cceeveenenreniens $7.17

The rule does not include any
additional costs because it adds no new
requirements or burdens on contractors.
When the Department uses a perpetual
time horizon to allow for cost
comparisons under E.O. 13771, the
perpetual annualized cost is $81,215 at
a 7 percent discount rate in 2016
dollars.”4

74 To comply with E.O. 13771 accounting, the
Department multiplied the rule familiarization cost
for Year 1 ($1,427,911) by the GDP deflator (0.9582)
to convert the cost to 2016 dollars ($1,368,224). The
Department used this result to determine the
perpetual annualized cost ($106,456) at a discount
rate of 7 percent in 2016 dollars. Assuming the rule
takes effect in 2020, the Department divided
$106,456 by 1.074, which equals $81,215.

2. Cost Savings

OFCCP expects contractors impacted
by the rule will experience cost savings.
Specifically, the clarity provided in the
new definitions, as well as the clarity of
OFCCP’s procedures related to
resolution of material violations,
provides certainty to contractors of what
is required as well as an option for
contractors to more expeditiously
resolve the violations.

If the rule increases clarity for Federal
contractors, this impact most likely will
yield cost savings to taxpayers (if
contractor fees decrease because they do
not need to engage third party
representatives to interpret OFCCP’s
procedures and requirements). In
addition, by increasing clarity for both
contractors and for OFCCP, the rule may
reduce costs associated with resolving
preliminary findings and violations
through conciliation by making it
clearer to both sides at the outset what
is required by the regulation.

3. Benefits

E.O. 13563 recognizes that some rules
have benefits that are difficult to
quantify or monetize but are
nevertheless important and states that
agencies may consider such benefits.
This rule has equity and fairness
benefits, which are explicitly recognized
in E.O. 13563. The rule is designed to
achieve these benefits by:

e Supporting more effective
enforcement of prohibitions against
certain types of employment
discrimination;

o Increasing fairness for contractors
by providing more transparency and
certainty on the agency’s resolution
procedures;

o Establishing guardrails on the
agency’s issuance of pre-enforcement
notices;

¢ Providing more efficient remedies
to workers victimized by employment
discrimination by effectuating
corporate-wide corrective actions in
conciliation agreements that may reach
more victims than standard
establishment-based conciliation
agreements;

o Facilitating a more efficient option
for contractors to resolve potential
discrimination by providing notice of
OFCCP’s preliminary findings earlier in
the compliance review process; and

e Furthering the strategic allocation
of limited agency resources.

C. Alternatives

In addition to the approach proposed
in the rule, the Department considered
alternative approaches. The Department
considered leaving OFCCP’s resolution

procedures described only in agency
subregulatory guidance. Though OFCCP
codified “conciliation agreements” in
1979, the agency’s other resolution
procedures, namely the PDN and NOV,
have only been explained in
subregulatory guidance. Maintaining the
status quo has led to OFCCP’s
inconsistent use of the PDN across
agency offices, creating inefficiencies
and leading to greater uncertainty for
Federal contractors. Though the agency
has taken recent subregulatory measures
to increase consistency and certainty,
codifying these agency resolution
procedures will have a stronger impact
and promote more efficient enforcement
of E.O. 11246, section 503, and
VEVRAA than the status quo
alternative.

The Department also considered
different types of evidentiary standards
for OFCCP to issue PDNs and NOVs. For
example, the Department considered
mandating a higher threshold for
statistical significance, such as the
three-standard-deviation threshold
proposed in the NPRM, and not
mandating qualitative evidence. The
Department ultimately determined that
requiring statistical evidence with two
standard deviations or other
quantitative evidence, a finding of
practical significance, and appropriate
qualitative evidence best balances all
the equities involved and promotes
efficient and effective allocation of
resources.

Regulatory Flexibility Act and
Executive Order 13272 (Consideration
of Small Entities)

The agency did not receive any public
comments on the Regulatory Flexibility
Analysis.

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601 et seq., establishes
““as a principle of regulatory issuance
that agencies shall endeavor, consistent
with the objectives of the rule and
applicable statutes, to fit regulatory and
informational requirements to the scale
of the business organizations and
governmental jurisdictions subject to
regulation.” Public Law 96—354. The
RFA requires agencies to consider the
impact of a regulation on a wide range
of small entities including small
businesses, not-for-profit organizations,
and small governmental jurisdictions.
Agencies must review whether a rule
would have a significant economic
impact on a substantial number of small
entities. See 5 U.S.C. 603. If the rule
would, then the agency must prepare a
regulatory flexibility analysis as
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described in the RFA.75> However if an
agency determines that the rule would
not be expected to have a significant
economic impact on a substantial
number of small entities, then the head
of the agency may so certify and the
RFA does not require a regulatory
flexibility analysis. See 5 U.S.C. 605.
The certification must include a
statement providing the factual basis for
this determination and the reasoning
should be clear.

The Department does not believe that
this rule will have a significant
economic impact on a substantial
number of small entities. The final rule
will most likely affect small firms in the
construction industry (NAICS Sector 23)
and small firms in the management of
companies and enterprises industry
(NAICS Sector 55). The annualized cost
for both industries at a discount rate of
7 percent for rule familiarization is
$7.17 per entity ($50.33 in the first year)
which is far less than 1 percent of the
annual revenue of the smallest of the
small entities affected by the final rule
(0.01% for construction and 0.02% for
management of companies and
enterprises). Accordingly, the
Department certifies that the final rule
will not have a significant economic
impact on a substantial number of small
entities. That is consistent with the
Department’s analysis in the NPRM.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
requires that OFCCP consider the
impact of paperwork and other
information collection burdens imposed
on the public. See 44 U.S.C. 3507(d). An
agency may not collect or sponsor the
collection of information or impose an
information collection requirement
unless the information collection
instrument displays a currently valid
OMB control number. See 5 CFR
1320.5(b)(1).

The Department has determined that
there is no new requirement for
information collection associated with
this rule. The information collection
contained in the existing E.O. 11246,
section 503, and VEVRAA regulations
are currently approved under OMB
Control Number 1250-0001
(Construction Recordkeeping and
Reporting Requirements), OMB Control
Number 1250-0003 (Recordkeeping and
Reporting Requirements—Supply and
Service), OMB Control Number 1250—
0004 (Office of Federal Contract
Compliance Programs Recordkeeping
and Reporting Requirements Under the
Vietnam Era Veterans’ Readjustment
Assistance Act of 1974, as Amended),

75 1d.

and OMB Control Number 1250-0005
(Office of Federal Contract Compliance
Programs Recordkeeping and Reporting
Requirements Under Rehabilitation Act
of 1973, as Amended Section 503).
Consequently, this rule does not require
review by the OMB under the authority
of the Paperwork Reduction Act.

Executive Order 13132 (Federalism)

The Department has reviewed the rule
in accordance with E.O. 13132 regarding
federalism, and has determined that it
does not have “federalism
implications.” This rule will not “have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

The rule does not have tribal
implications under E.O. 13175 that
requires a tribal summary impact
statement. The rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

List of Subjects

41 CFR Parts 60-1 and 60-2

Administrative practice and
procedure, Givil rights, Discrimination,
Employment, Equal employment
opportunity, Government contracts,
Government procurement, Labor.

41 CFR Parts 60-300 and 60-741

Administrative practice and
procedure, Givil rights, Discrimination,
Employment, Equal employment
opportunity, Government contracts,
Government procurement, Individuals
with disabilities, Labor, Veterans.

Craig E. Leen,

Director, Office of Federal Contract
Compliance Programs.

For the reasons stated in the
preamble, the Office of Federal Contract
Compliance Programs amends 41 CFR
parts 60—1, 60—2, 60—300, and 60-741 as
follows:

PART 60-1—OBLIGATIONS OF
CONTRACTORS AND
SUBCONTRACTORS

m 1. The authority citation for part 60—
1 continues to read as follows:

Authority: Sec. 201, E.O. 11246, 30 FR
12319, 3 CFR, 1964-1965 Comp., p. 339, as

amended by E.O. 11375, 32 FR 14303, 3 CFR,
1966-1970 Comp., p. 684, E.O. 12086, 43 FR
46501, 3 CFR, 1978 Comp., p. 230, E.O.
13279, 67 FR 77141, 3 CFR, 2002 Comp., p.
258 and E.O. 13672, 79 FR 42971.

m 2. In part 60-1, except for § 60-1.3,
revise all references to “Deputy
Assistant Secretary” to read ‘“Director”.
m 3. Amend § 60-1.3 by removing the
definition for “Deputy Assistant
Secretary”” and adding definitions for
“Director”, “Qualitative evidence”, and
“Quantitative evidence” in alphabetical
order to read as follows:

§60-1.3 Definitions.
* * * * *

Director means the Director, Office of
Federal Contract Compliance Programs
(OFCCP) of the United States
Department of Labor, or his or her
designee.

* * * * *

Qualitative evidence includes but is
not limited to testimony, interview
statements, and documents about biased
statements, remarks, attitudes, or acts
based upon membership in a protected
class, particularly when made by a
decision maker involved in the action
under investigation; testimony,
interview statements, and documents
about individuals denied or given
misleading or contradictory information
about employment or compensation
practices, in circumstances suggesting
discriminatory treatment based on a
protected characteristic; testimony,
interview statements, and documents
about the extent of discretion or
subjectivity involved in making
employment decisions, in conjunction
with evidence suggesting the discretion
or subjectivity has been used to
discriminate based on a protected
characteristic; or other anecdotal
evidence relevant to determining a
contractor’s discriminatory or non-
discriminatory intent, the business
necessity (or lack thereof) of a
challenged policy or practice, or
whether the contractor has otherwise
complied with its non-discrimination
obligations. Qualitative evidence may
not be based solely on subjective
inferences or the mere fact of
supervisory discretion in employment
decisions. The Office of Federal
Contract Compliance Programs (OFCCP)
may also consider qualitative evidence
in the form of a contractor’s efforts to
advance equal employment opportunity
beyond mere compliance with legal
obligations in determining whether
intentional discrimination has occurred.

Quantitative evidence includes
hypothesis testing, controlling for the
major, measurable parameters, and
variables used by the contractor
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(including, as appropriate, preferred
qualifications, other demographic
variables, test scores, geographic
variables, performance evaluations,
years of experience, quality of
experience, years of service, quality and
reputation of previous employers, years
of education, years of training, quality
and reputation of credentialing
institutions, etc.), related to the
probability of outcomes occurring by
chance and/or analyses reflecting
statements concluding that a disparity
in employment selection rates or rates of
compensation is statistically significant
by reference to any one of these
statements:

(1) The disparity is two or more times
larger than its standard error (i.e., a
standard deviation of two or more);

(2) The Z statistic has a value greater
than two; or

(3) The probability value is less than
0.05. It also includes numerical analysis
of similarly situated individuals, small
groups, or other characteristics,
demographics or outcomes where
hypothesis-testing techniques are not

used.
* * * * *

W 4. Revise § 60—1.33 to read as follows:

§60-1.33 Resolution procedures.

(a) Predetermination Notice. If a
compliance review or other review by
OFCCP indicates evidence sufficient to
support a preliminary finding of
disparate treatment and/or disparate
impact discrimination, OFCCP may
issue a Predetermination Notice, subject
to the following parameters and the
approval of the Director or acting agency
head:

(1) For allegations included in a
Predetermination Notice involving a
disparate treatment theory of liability,
OFCCP must:

(i) Provide quantitative evidence as
defined in this part;

(ii) Demonstrate that the unexplained
disparity is practically significant; and

(iii) Provide qualitative evidence as
defined in this part that, in combination
with other evidence, supports both a
finding of discriminatory intent by the
contractor and a finding that the
contractor’s discriminatory intent
caused the disparate treatment.

(2) OFCCP may issue a
Predetermination Notice under a
disparate treatment theory of liability
without satisfying all three components
listed in paragraph (a)(1) of this section
only if:

(1) The qualitative evidence by itself is
sufficient to support a preliminary
finding of disparate treatment;

(ii) The evidence of disparity between
a favored and disfavored group is so

extraordinarily compelling that by itself
it is sufficient to support a preliminary
finding of disparate treatment; or

(iii) Paragraphs (a)(1)(i) and (ii) of this
section are satisfied and the contractor
denied OFCCP access to sources of
evidence that may be relevant to a
preliminary finding of discriminatory
intent. This may include denying access
to its employees during a compliance
evaluation or destroying or failing to
produce records the contractor is legally
required to create and maintain.

(3) For allegations included in a
Predetermination Notice involving a
disparate impact theory of liability,
OFCCP must:

(i) Provide quantitative evidence as
defined in this part;

(ii) Demonstrate the unexplained
disparity is practically significant; and

(1ii) Identify the specific policy or
practice of the contractor causing the
adverse impact, unless OFCCP can
demonstrate that the elements of the
contractor’s selection procedures are
incapable of separation for analysis.

(4) The Predetermination Notice must
disclose the quantitative and qualitative
evidence relied on by OFCCP in
sufficient detail to allow contractors to
investigate allegations and meaningfully
respond. OFCCP will seek to obtain
qualitative evidence in all cases in
which it issues a Predetermination
Notice; however, if the exception in
paragraph (a)(2)(ii) of this section
applies, OFCCP will disclose why, in
the absence of qualitative evidence, the
agency is issuing the Predetermination
Notice based on evidence of an
extraordinarily compelling disparity
alone. In addition, upon the contractor’s
request, OFCCP must also provide the
model and variables used in any
statistical analysis and an explanation
for why any variable proposed by the
contractor was excluded from that
analysis. However, OFCCP may
withhold personal identifying
information from the description of the
qualitative evidence if the information
is protected from disclosure under
recognized governmental privileges, or
otherwise if providing that information
would violate confidentiality or privacy
protections afforded by law.

(5) Any response to a
Predetermination Notice must be
submitted by the contractor within 30
calendar days of receipt of the Notice,
which deadline OFCCP may extend for
good cause.

(b) Notice of Violation. (1) If,
following OFCCP’s review of any
response by the contractor pursuant to
paragraph (a)(5) of this section, the
agency has evidence sufficient to
support a finding of disparate treatment

and/or disparate impact discrimination,
as established in the parameters and
exceptions in paragraph (a) of this
section, or that the contractor has
committed other material violations of
the equal opportunity clause (with the
exception of violations for denying
access or failing to submit records in
response to OFCCP’s Office of
Management and Budget (OMB)-
approved Scheduling Letters, for which
OFCCP may proceed directly to issuing
a Show Cause Notice), OFCCP may
issue a Notice of Violation to the
contractor requiring corrective action
and inviting conciliation through a
written agreement, subject to approval
by the Director or acting agency head.

(2) OFCCP may issue a Notice of
Violation alleging a finding of
discrimination following issuance of a
Predetermination Notice if the
contractor does not respond or provide
a sufficient response within 30 calendar
days of receipt of the Predetermination
Notice, subject to approval by the
Director or acting agency head, unless
OFCCP has extended the
Predetermination Notice response time
for good cause shown.

(3) The Notice of Violation must
disclose the quantitative and qualitative
evidence relied on by OFCCP in
sufficient detail to allow contractors to
investigate allegations and meaningfully
respond. OFCCP will seek to obtain
qualitative evidence in all cases in
which it issues a Notice of Violation,
however, if the exception in paragraph
(a)(2)(ii) of this section applies, OFCCP
will disclose why, in the absence of
qualitative evidence, the agency is
issuing the Notice of Violation based on
evidence of an extraordinarily
compelling disparity alone. In addition,
upon the contractor’s request, OFCCP
must also provide the model and
variables used in any statistical analysis
and an explanation why any variable
proposed by the contractor was
excluded from that analysis. However,
OFCCP may withhold personal
identifying information from the
description of the qualitative evidence if
the information is protected from
disclosure under recognized
governmental privileges, or otherwise if
providing that information would
violate confidentiality or privacy
protections afforded by law.

(4) The Notice of Violation must
address all relevant concerns and
defenses raised by the contractor in
response to the Predetermination
Notice.

(c) Conciliation agreement. If a
compliance review, complaint
investigation, or other review by OFCCP
or its representative indicates a material
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violation of the equal opportunity
clause, and:

(1) If the contractor, subcontractor or
bidder is willing to correct the
violations and/or deficiencies; and

(2) If OFCCP or its representative
determines that settlement (rather than
referral for consideration of formal
enforcement) is appropriate, a written
agreement shall be required. The
agreement shall provide for such
remedial action as may be necessary to
correct the violations and/or
deficiencies noted, including, where
appropriate (but not necessarily limited
to), remedies such as back pay and
retroactive seniority.

(d) Expedited conciliation option. A
contractor may voluntarily waive the
procedures set forth in paragraphs (a)
and/or (b) of this section to enter
directly into a conciliation agreement.
OFCCP may inform the contractor of
this expedited conciliation option, but
may not require or insist that the
contractor avail itself of the expedited
conciliation option.

(e) Severability. Should a court of
competent jurisdiction hold any
provision(s) of this section to be invalid,
such action will not affect any other
provision of this section.

PART 60—-2—AFFIRMATIVE ACTION
PROGRAMS

m 5. The authority citation for part 60—
2 continues to read as follows:

Authority: Sec. 201, E.O. 11246, 30 FR
12319, E.O. 11375, 32 FR 14303, as amended
by E.O. 12086, 43 FR 46501, and E.O. 13672,
79 FR 42971.

§60-2.1, 60-2.2, and 60-2.31 [Amended]

m 6.In §§60-2.1,60-2.2, and 60-2.31,
remove ‘“‘Deputy Assistant Secretary”’
everywhere it appears and add
“Director” in its place.

PART 60-300—AFFIRMATIVE ACTION
AND NONDISCRIMINATION
OBLIGATIONS OF FEDERAL
CONTRACTORS AND
SUBCONTRACTORS REGARDING
DISABLED VETERANS, RECENTLY
SEPARATED VETERANS, ACTIVE
DUTY WARTIME OR CAMPAIGN
BADGE VETERANS, AND ARMED
FORCES SERVICE MEDAL VETERANS

m 7. The authority citation for part 60—
300 continues to read as follows:

Authority: 29 U.S.C. 793; 38 U.S.C. 4211
and 4212; E.O. 11758 (3 CFR, 1971-1975
Comp., p. 841).

m 8. Amend § 60-300.2 by redesignating
paragraphs (t) through (cc) as
paragraphs (v) through (ee) and adding
new paragraphs (t) and (u) to read as
follows:

§60-300.2 Definitions.

* * * * *

(t) Qualitative evidence includes but
is not limited to testimony, interview
statements, and documents about biased
statements, remarks, attitudes, or acts
based upon membership in a protected
class, particularly when made by a
decision maker involved in the action
under investigation; testimony,
interview statements, and documents
about individuals denied or given
misleading or contradictory information
about employment or compensation
practices, in circumstances suggesting
discriminatory treatment based on a
protected characteristic; testimony,
interview statements, and documents
about the extent of discretion or
subjectivity involved in making
employment decisions, in conjunction
with evidence suggesting the discretion
or subjectivity has been used to
discriminate based on a protected
characteristic; or other anecdotal
evidence relevant to determining a
contractor’s discriminatory or non-
discriminatory intent, the business
necessity (or lack thereof) of a
challenged policy or practice, or
whether the contractor has otherwise
complied with its non-discrimination
obligations. Qualitative evidence may
not be based solely on subjective
inferences or the mere fact of
supervisory discretion in employment
decisions. The Office of Federal
Contract Compliance Programs (OFCCP)
may also consider qualitative evidence
in the form of a contractor’s efforts to
advance equal employment opportunity
beyond mere compliance with legal
obligations in determining whether
intentional discrimination has occurred.

(u) Quantitative evidence includes
hypothesis testing, controlling for the
major, measurable parameters, and
variables used by the contractor
(including, as appropriate, preferred
qualifications, other demographic
variables, test scores, geographic
variables, performance evaluations,
years of experience, quality of
experience, years of service, quality and
reputation of previous employers, years
of education, years of training, quality
and reputation of credentialing
institutions, etc.), related to the
probability of outcomes occurring by
chance and/or analyses reflecting
statements concluding that a disparity
in employment selection rates or rates of
compensation is statistically significant
by reference to any one of these
statements:

(1) The disparity is two or more times
larger than its standard error (i.e., a
standard deviation of two or more);

(2) The Z statistic has a value greater
than two; or

(3) The probability value is less than
0.05. It also includes numerical analysis
of similarly situated individuals, small
groups, or other characteristics,
demographics or outcomes where
hypothesis-testing techniques are not
used.
* * * * *

m 9. Revise § 60—-300.62 to read as
follows:

§60-300.62 Resolution procedures.

(a) Predetermination Notice. If a
compliance review or other review by
OFCCP indicates evidence sufficient to
support a preliminary finding of
disparate treatment and/or disparate
impact discrimination, OFCCP may
issue a Predetermination Notice, subject
to the following parameters and the
approval of the Director or acting agency
head:

(1) For allegations included in a
Predetermination Notice involving a
disparate treatment theory of liability,
OFCCP must:

(i) Provide quantitative evidence as
defined in this part;

(ii) Demonstrate that the unexplained
disparity is gractically significant; and

(iii) Provide qualitative evidence as
defined in this part that, in combination
with other evidence, supports both a
finding of discriminatory intent by the
contractor and a finding that the
contractor’s discriminatory intent
caused the disparate treatment.

(2) OFCCP may issue a
Predetermination Notice under a
disparate treatment theory of liability
without satisfying all three components
listed in paragraph (a)(1) of this section
only if:

(i) The qualitative evidence by itself is
sufficient to support a preliminary
finding of disparate treatment;

(ii) The evidence of disparity between
a favored and disfavored group is so
extraordinarily compelling that by itself
it is sufficient to support a preliminary
finding of disparate treatment; or

(iii) Paragraphs (a)(1)(i) and (ii) of this
section are satisfied and the contractor
denied OFCCP access to sources of
evidence that may be relevant to a
preliminary finding of discriminatory
intent. This may include denying access
to its employees during a compliance
evaluation or destroying or failing to
produce records the contractor is legally
required to create and maintain.

(3) For allegations included in a
Predetermination Notice involving a
disparate impact theory of liability,
OFCCP must:

(i) Provide quantitative evidence as
defined in this part;
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(ii) Demonstrate the unexplained
disparity is practically significant; and

(iii) Identify the specific policy or
practice of the contractor causing the
adverse impact, unless OFCCP can
demonstrate that the elements of the
contractor’s selection procedures are
incapable of separation for analysis.

(4) The Predetermination Notice must
disclose the quantitative and qualitative
evidence relied on by OFCCP in
sufficient detail to allow contractors to
investigate allegations and meaningfully
respond. OFCCP will seek to obtain
qualitative evidence in all cases in
which it issues a Predetermination
Notice; however, if the exception in
paragraph (a)(2)(ii) of this section
applies, OFCCP will disclose why, in
the absence of qualitative evidence, the
agency is issuing the Predetermination
Notice based on evidence of an
extraordinarily compelling disparity
alone. In addition, upon the contractor’s
request, OFCCP must also provide the
model and variables used in any
statistical analysis and an explanation
for why any variable proposed by the
contractor was excluded from that
analysis. However, OFCCP may
withhold personal identifying
information from the description of the
qualitative evidence if the information
is protected from disclosure under
recognized governmental privileges, or
otherwise if providing that information
would violate confidentiality or privacy
protections afforded by law.

(5) Any response to a
Predetermination Notice must be
submitted by the contractor within 30
calendar days of receipt of the Notice,
which deadline OFCCP may extend for
good cause.

(b) Notice of Violation. (1) If,
following OFCCP’s review of any
response by the contractor pursuant to
paragraph (a)(5) of this section, the
agency has evidence sufficient to
support a finding of disparate treatment
and/or disparate impact discrimination,
as established in the parameters and
exceptions in paragraph (a) of this
section, or that the contractor has
committed other material violations of
the equal opportunity clause (with the
exception of violations for denying
access or failing to submit records in
response to OFCCP’s Office of
Management and Budget (OMB)-
approved Scheduling Letters, for which
OFCCP may proceed directly to issuing
a Show Cause Notice), OFCCP may
issue a Notice of Violation to the
contractor requiring corrective action
and inviting conciliation through a
written agreement, subject to approval
by the Director or acting agency head.

(2) OFCCP may issue a Notice of
Violation alleging a finding of
discrimination following issuance of a
Predetermination Notice if the
contractor does not respond or provide
a sufficient response within 30 calendar
days of receipt of the Predetermination
Notice, subject to approval by the
Director or acting agency head, unless
OFCCP has extended the
Predetermination Notice response time
for good cause shown.

(3) The Notice of Violation must
disclose the quantitative and qualitative
evidence relied on by OFCCP in
sufficient detail to allow contractors to
investigate allegations and meaningfully
respond. OFCCP will seek to obtain
qualitative evidence in all cases in
which it issues a Notice of Violation,
however, if the exception in paragraph
(a)(2)(ii) of this section applies, OFCCP
will disclose why, in the absence of
qualitative evidence, the agency is
issuing the Notice of Violation based on
evidence of an extraordinarily
compelling disparity alone. In addition,
upon the contractor’s request, OFCCP
must also provide the model and
variables used in any statistical analysis
and an explanation why any variable
proposed by the contractor was
excluded from that analysis. However,
OFCCP may withhold personal
identifying information from the
description of the qualitative evidence if
the information is protected from
disclosure under recognized
governmental privileges, or otherwise if
providing that information would
violate confidentiality or privacy
protections afforded by law.

(4) The Notice of Violation must
address all relevant concerns and
defenses raised by the contractor in
response to the Predetermination
Notice.

(c) Conciliation agreement. If a
compliance review, complaint
investigation, or other review by OFCCP
or its representative indicates a material
violation of the equal opportunity
clause, and:

(1) If the contractor, subcontractor or
bidder is willing to correct the
violations and/or deficiencies; and

(2) If OFCCP or its representative
determines that settlement (rather than
referral for consideration of formal
enforcement) is appropriate, a written
agreement shall be required. The
agreement shall provide for such
remedial action as may be necessary to
correct the violations and/or
deficiencies noted, including, where
appropriate (but not necessarily limited
to), remedies such as back pay and
retroactive seniority.

(d) Expedited conciliation option. A
contractor may voluntarily waive the
procedures set forth in paragraphs (a)
and/or (b) of this section to enter
directly into a conciliation agreement.
OFCCP may inform the contractor of
this expedited conciliation option, but
may not require or insist that the
contractor avail itself of the expedited
conciliation option.

(e) Severability. Should a court of
competent jurisdiction hold any
provision(s) of this section to be invalid,
such action will not affect any other
provision of this section.

PART 60-741—AFFIRMATIVE ACTION
AND NONDISCRIMINATION
OBLIGATIONS OF FEDERAL
CONTRACTORS AND
SUBCONTRACTORS REGARDING
INDIVIDUALS WITH DISABILITIES

m 10. The authority citation for part 60—
741 continues to read as follows:

Authority: 29 U.S.C. 705 and 793; E.O.
11758 (3 CFR, 1971-1975 Comp., p. 841).
m 11. Amend § 60-741.2 by
redesignating paragraphs (s) through
(bb) as paragraphs (u) through (dd) and
adding new paragraphs (s) and (t) to
read as follows:

§60-741.2 Definitions.
* * * * *

(s) Qualitative evidence includes but
is not limited to testimony, interview
statements, and documents about biased
statements, remarks, attitudes, or acts
based upon membership in a protected
class, particularly when made by a
decision maker involved in the action
under investigation; testimony,
interview statements, and documents
about individuals denied or given
misleading or contradictory information
about employment or compensation
practices, in circumstances suggesting
discriminatory treatment based on a
protected characteristic; testimony,
interview statements, and documents
about the extent of discretion or
subjectivity involved in making
employment decisions, in conjunction
with evidence suggesting the discretion
or subjectivity has been used to
discriminate based on a protected
characteristic; or other anecdotal
evidence relevant to determining a
contractor’s discriminatory or non-
discriminatory intent, the business
necessity (or lack thereof) of a
challenged policy or practice, or
whether the contractor has otherwise
complied with its non-discrimination
obligations. Qualitative evidence may
not be based solely on subjective
inferences or the mere fact of
supervisory discretion in employment
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decisions. The Office of Federal
Contract Compliance Programs (OFCCP)
may also consider qualitative evidence
in the form of a contractor’s efforts to
advance equal employment opportunity
beyond mere compliance with legal
obligations in determining whether
intentional discrimination has occurred.

(t) Quantitative evidence includes
hypothesis testing, controlling for the
major, measurable parameters, and
variables used by the contractor
(including, as appropriate, preferred
qualifications, other demographic
variables, test scores, geographic
variables, performance evaluations,
years of experience, quality of
experience, years of service, quality and
reputation of previous employers, years
of education, years of training, quality
and reputation of credentialing
institutions, etc.), related to the
probability of outcomes occurring by
chance and/or analyses reflecting
statements concluding that a disparity
in employment selection rates or rates of
compensation is statistically significant
by reference to any one of these
statements:

(1) The disparity is two or more times
larger than its standard error (i.e., a
standard deviation of two or more);

(2) The Z statistic has a value greater
than two; or

(3) The probability value is less than
0.05. It also includes numerical analysis
of similarly situated individuals, small
groups, or other characteristics,
demographics or outcomes where
hypothesis-testing techniques are not

used.
* * * * *

m 12. Revise § 60-741.62 toread as
follows:

§60-741.62 Resolution procedures.

(a) Predetermination Notice. If a
compliance review or other review by
OFCCP indicates evidence sufficient to
support a preliminary finding of
disparate treatment and/or disparate
impact discrimination, OFCCP may
issue a Predetermination Notice, subject
to the following parameters and the
approval of the Director or acting agency
head:

(1) For allegations included in a
Predetermination Notice involving a
disparate treatment theory of liability,
OFCCP must:

(i) Provide quantitative evidence as
defined in this part;

(ii) Demonstrate that the unexplained
disparity is practically significant; and

(iii) Provide qualitative evidence as
defined in this part that, in combination
with other evidence, supports both a
finding of discriminatory intent by the

contractor and a finding that the
contractor’s discriminatory intent
caused the disparate treatment.

(2) OFCCP may issue a
Predetermination Notice under a
disparate treatment theory of liability
without satisfying all three components
listed in paragraph (a)(1) of this section
only if:

(1) The qualitative evidence by itself is
sufficient to support a preliminary
finding of disparate treatment;

(ii) The evidence of disparity between
a favored and disfavored group is so
extraordinarily compelling that by itself
it is sufficient to support a preliminary
finding of disparate treatment; or

(iii) Paragraphs (a)(1)(i) and (ii) of this
section are satisfied and the contractor
denied OFCCP access to sources of
evidence that may be relevant to a
preliminary finding of discriminatory
intent. This may include denying access
to its employees during a compliance
evaluation or destroying or failing to
produce records the contractor is legally
required to create and maintain.

(3) For allegations included in a
Predetermination Notice involving a
disparate impact theory of liability,
OFCCP must:

(i) Provide quantitative evidence as
defined in this part;

(ii) Demonstrate the unexplained
disparity is practically significant; and

(iii) Identify the specific policy or
practice of the contractor causing the
adverse impact, unless OFCCP can
demonstrate that the elements of the
contractor’s selection procedures are
incapable of separation for analysis.

(4) The Predetermination Notice must
disclose the quantitative and qualitative
evidence relied on by OFCCP in
sufficient detail to allow contractors to
investigate allegations and meaningfully
respond. OFCCP will seek to obtain
qualitative evidence in all cases in
which it issues a Predetermination
Notice; however, if the exception in
paragraph (a)(2)(ii) of this section
applies, OFCCP will disclose why, in
the absence of qualitative evidence, the
agency is issuing the Predetermination
Notice based on evidence of an
extraordinarily compelling disparity
alone. In addition, upon the contractor’s
request, OFCCP must also provide the
model and variables used in any
statistical analysis and an explanation
for why any variable proposed by the
contractor was excluded from that
analysis. However, OFCCP may
withhold personal identifying
information from the description of the
qualitative evidence if the information
is protected from disclosure under
recognized governmental privileges, or
otherwise if providing that information

would violate confidentiality or privacy
protections afforded by law.

(5) Any response to a
Predetermination Notice must be
submitted by the contractor within 30
calendar days of receipt of the Notice,
which deadline OFCCP may extend for
good cause.

(b) Notice of Violation. (1) If,
following OFCCP’s review of any
response by the contractor pursuant to
paragraph (a)(5) of this section, the
agency has evidence sufficient to
support a finding of disparate treatment
and/or disparate impact discrimination,
as established in the parameters and
exceptions in paragraph (a) of this
section, or that the contractor has
committed other material violations of
the equal opportunity clause (with the
exception of violations for denying
access or failing to submit records in
response to OFCCP’s Office of
Management and Budget (OMB)-
approved Scheduling Letters, for which
OFCCP may proceed directly to issuing
a Show Cause Notice), OFCCP may
issue a Notice of Violation to the
contractor requiring corrective action
and inviting conciliation through a
written agreement, subject to approval
by the Director or acting agency head.

(2) OFCCP may issue a Notice of
Violation alleging a finding of
discrimination following issuance of a
Predetermination Notice if the
contractor does not respond or provide
a sufficient response within 30 calendar
days of receipt of the Predetermination
Notice, subject to approval by the
Director or acting agency head, unless
OFCCP has extended the
Predetermination Notice response time
for good cause shown.

(3) The Notice of Violation must
disclose the quantitative and qualitative
evidence relied on by OFCCP in
sufficient detail to allow contractors to
investigate allegations and meaningfully
respond. OFCCP will seek to obtain
qualitative evidence in all cases in
which it issues a Notice of Violation,
however, if the exception in paragraph
(a)(2)(ii) of this section applies, OFCCP
will disclose why, in the absence of
qualitative evidence, the agency is
issuing the Notice of Violation based on
evidence of an extraordinarily
compelling disparity alone. In addition,
upon the contractor’s request, OFCCP
must also provide the model and
variables used in any statistical analysis
and an explanation why any variable
proposed by the contractor was
excluded from that analysis. However,
OFCCP may withhold personal
identifying information from the
description of the qualitative evidence if
the information is protected from
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disclosure under recognized
governmental privileges, or otherwise if
providing that information would
violate confidentiality or privacy
protections afforded by law.

(4) The Notice of Violation must
address all relevant concerns and
defenses raised by the contractor in
response to the Predetermination
Notice.

(c) Conciliation agreement. If a
compliance review, complaint
investigation, or other review by OFCCP
or its representative indicates a material
violation of the equal opportunity
clause, and:

(1) If the contractor, subcontractor or
bidder is willing to correct the
violations and/or deficiencies; and

(2) If OFCCP or its representative
determines that settlement (rather than
referral for consideration of formal
enforcement) is appropriate, a written
agreement shall be required. The
agreement shall provide for such
remedial action as may be necessary to
correct the violations and/or
deficiencies noted, including, where
appropriate (but not necessarily limited
to), remedies such as back pay and
retroactive seniority.

(d) Remedial benchmarks. The
remedial action referenced in paragraph
(c) of this section may include the
establishment of benchmarks for the
contractor’s outreach, recruitment,
hiring, or other employment activities.
The purpose of such benchmarks is to
create a quantifiable method by which
the contractor’s progress in correcting
identified violations and/or deficiencies
can be measured.

(e) Expedited conciliation option. A
contractor may voluntarily waive the
procedures set forth in paragraphs (a)
and/or (b) of this section to enter
directly into a conciliation agreement.
OFCCP may inform the contractor of
this expedited conciliation option, but
may not require or insist that the
contractor avail itself of the expedited
conciliation option.

(f) Severability. Should a court of
competent jurisdiction hold any
provision(s) of this section to be invalid,
such action will not affect any other
provision of this section.

[FR Doc. 2020-24858 Filed 11-9-20; 8:45 am]

BILLING CODE 4510-CM-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 201103-0287]
RIN 0648-BI15

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This rule announces the
approval of, and regulations to
implement, an action to require
commercially permitted vessels in both
the New England and Mid-Atlantic
Fishery Management Council regions to
submit vessel trip reports electronically
within 48 hours of the end of a trip.
This action will also require for-hire
vessels with permits for species
managed by the New England Fishery
Management Council to submit vessel
trip reports electronically within 48
hours of the end of a trip. Document
retention requirements will be removed
with this action. This action is intended
to increase data quality and timeliness
of vessel trip reports.

DATES: This rule is effective November
10, 2021.

ADDRESSES: Copies of the Joint Omnibus
Electronic Vessel Trip Reporting
Framework Adjustment prepared by the
Mid-Atlantic and New England Fishery
Management Council in support of this
action are available from Dr.
Christopher Moore, Executive Director,
Mid-Atlantic Fishery Management
Council, 800 North Street, Suite 201,
Dover, DE 19901. The supporting
documents are also accessible via the
internet at: https://www.mafmec.org/
actions/commercial-evir-framework,
https://www.nefmc.org/library/omnibus-
commercial-evtr-framework, or http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Moira Kelly, Senior Fishery Program
Specialist, phone: 978-281-9218; email:
Moira.Kelly@noaa.gov.

SUPPLEMENTARY INFORMATION: Currently,
commercial vessels are required to
submit vessel trip reports (VTR) either
on paper or electronically following
each trip. Several fishery management
plans require weekly submission of
commercial vessel trip reports; others

require monthly submission. Vessels
issued a for-hire permit for a Mid-
Atlantic Council fishery are required to
submit vessel trip reports electronically
within 48 hours of the end of a fishing
trip (September 11, 2017; 82 FR 42610).
Vessels issued a for-hire permit for a
New England Council fishery are subject
to the same requirements as that FMP’s
commercial permit.

A detailed summary of the
development of this action can be found
in the supporting documentation (see
ADDRESSES) and the proposed rule (July
17, 2020; 85 FR 43528).

Approved Measures

With this action, vessels issued a
commercial or for-hire permit for all
Mid-Atlantic and New England Council-
managed fisheries will be required to
submit vessel trip reports electronically
within 48 hours of the end of a fishing
trip. This action is applicable to all
commercial and for-hire permits issued
pursuant to the following Fishery
Management Plans: Atlantic Herring;
Atlantic Mackerel, Squid, Butterfish;
Northeast Multispecies; Surfclam and
Ocean Quahog; Atlantic Bluefish;
Atlantic Deep-Sea Red Crab; Atlantic
Sea Scallop; Summer Flounder, Scup,
Black Sea Bass; Monkfish; Northeast
Skate Complex; Spiny Dogfish; and
Tilefish. This requirement does not
apply to vessels issued only a Federal
lobster permit or to federally permitted
private recreational tilefish vessels (July
16, 2020; 85 FR 43149).

In addition to the method and
submission timeframe changes,
document retention requirements that
are no longer necessary with electronic
reporting will be removed. Specifically,
the requirement to retain copies of the
previously submitted vessel trip reports
on board the vessel will no longer be
applicable. Owners will have access to
trip reports submitted electronically on
the device from which they were
submitted and on the Fish Online
website.

There are no other changes to the
vessel trip reporting requirements,
including the requirement that vessel
operators are obligated to fill out the
vessel trip report with all information
ascertainable prior to entering port.

Implementation

Electronic Vessel Trip Reporting
Systems

There are several applications
available to vessel owners for electronic
vessel trip reporting. Information about
approved application platforms are
available on our website (https://
www.fisheries.noaa.gov/new-england-
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mid-atlantic/resources-fishing/vessel-
trip-reporting-greater-atlantic-
region#telectronic-vessel-trip-reporting).
Vessel owners and operators should
determine which application is
appropriate for their vessel and
operations.

Training and Implementation Timing

In order to ensure adequate time for
all vessel owners to transition to
electronic vessel trip reporting systems,
there will be several training
opportunities available prior to the
delayed implementation date (see
DATES). Training opportunities and
recordings will be available on the Mid-
Atlantic Council’s website (https://
www.mafmec.org/commercial-evtr).

Comments and Responses

Four comments were received during
the public comment period. One
comment was unrelated to the proposed
action and is not considered further.

Comment: Two comments were
received from for-hire vessel operators
in the mid-Atlantic suggesting that 48
hours was an insufficient amount of
time for operators to submit vessel trip
reports following the end of a trip. In
addition, these comments suggested that
the reports were redundant, difficult to
fill out, and that filling out the report at
sea was unsafe.

Response: For-hire vessel operators
with Mid-Atlantic Council-managed
permits have been required to submit
vessel trip reports electronically within
48 hours of the end of a trip since March
2018. Since then, the majority of these
reports (70 percent) have been
submitted within 1 day, with nearly 80
percent of reports submitted within the
required 48 hours. The requirement to
have vessel trip reports filled out with
all information that is ascertainable
prior to entering port is a long-standing
requirement and is not being changed in
this action. Finally, many of the
electronic reporting applications use
favorites, frequently used responses,
auto-population, and drop-down
features to streamline reporting and
minimize the number of fields that need
to be individually key-punched. Vessel
operators should review all available
applications to determine which is
easiest for them to use.

Comment: A comment was received
from the Atlantic Offshore Lobstermen’s
Association supporting the shift to
electronic reporting and encouraging
ample outreach and training
opportunities prior to the rule becoming
effective. The Association also
recommends that electronic reporting
should not require expensive software

or additional hardware that vessel
owners are required to obtain.

Response: As noted above, we intend
to offer many training opportunities and
have delayed implementation of the
requirements until November 10, 2021.
In addition, most approved electronic
reporting applications can be used on a
mobile phone or a variety of tablets
(both iOS and Android options are
available). As such, vessel owners will
likely be able to download their desired
application onto a device that they
already own.

Classification

NMFS is issuing this rule pursuant to
section 304(b)(1)(A) of the Magnuson-
Stevens Act, which provides specific
authority for implementing this action.
Section 304(b)(1)(A) authorizes NMFS
to issue regulations to implement
approved Council recommendations.
NMFS is extending the requirements of
this action to vessels issued for-hire
permits for New England Council
fisheries pursuant to 305(d) of the
Magnuson-Stevens Act. This action is
necessary to carry out the intention of
the Councils to make reporting
requirements across all fishery
management plans and sectors
consistent and to minimize confusion
among industry stakeholders. The
NMFS Assistant Administrator has
determined that this final rule is
consistent with the Joint Omnibus
Electronic Vessel Trip Reporting
Framework Adjustment; the Fishery
Management Plans for (1) Atlantic
herring, (2) Mackerel, Squid, Butterfish,
(3) Northeast Multispecies, (4) Surfclam
and Ocean Quahog, (5) Atlantic
Bluefish, (6) Atlantic Deep-Sea Red
Crab, (7) Atlantic Sea Scallop, (8)
Summer Flounder, Scup, Black Sea
Bass, (9) Monkfish, (10) Northeast Skate
Complex, (11) Spiny Dogfish, and (12)
Tilefish; other provisions of the
Magnuson-Stevens Act; and other
applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order (E.O.) 12866. This final
rule is considered an Executive Order
13771 deregulatory action.

This proposed rule does not contain
policies with Federalism or takings
implications as those terms are defined
in E.O. 13132 and E.O. 12630,
respectively.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the

certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

This final rule does not contain a
change to a collection of information
requirement for purposes of the
Paperwork Reduction Act of 1995. The
existing collection of information
requirements would continue to apply
under the following OMB Control
Number(s): 0648—0202, Greater Atlantic
Region Permit Family of Forms.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping,
and reporting requirements.

Dated: November 3, 2020.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons stated in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 648.7, revise paragraphs (b)(1),
(c), and (d), remove and reserve
paragraph (e)(2), and revise paragraph
(£)(2) to read as follows:

§648.7 Recordkeeping and reporting
requirements.
* * * * *

(b) L

(1) Fishing Vessel Trip Reports. The
owner or operator of any vessel issued
a valid permit, or eligible to renew a
limited access permit under this part
must maintain on board the vessel, and
submit, an accurate fishing log report for
each fishing trip, regardless of species
fished for or taken, by electronic means.
This report must be entered into and
submitted through a software
application approved by NMFS. The
reporting requirements specified in
paragraph (b)(1)(i) of this section for an
owner or operator of a vessel fishing for,
possessing, or landing Atlantic chub
mackerel are effective through
December 31, 2020.

(i) Vessel owners or operators. With
the exception of those vessel owners or
operators fishing under a surfclam or
ocean quahog permit, at least the
following information as applicable and
any other information required by the
Regional Administrator must be
provided:
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(A) Vessel name;

(B) USCG documentation number (or
state registration number, if
undocumented);

(C) Permit number;

Trip type;

Number of crew;

H) Number of anglers (if a charter or
party boat);

I) Gear fished;

J) Quantity and size of gear;

K) Mesh/ring size;

L) Chart area fished;

M) Average depth;

N) Latitude/longitude;

O) Total hauls per area fished;

P) Average tow time duration;

Q) Hail weight, in pounds (or count
of individual fish, if a party or charter
vessel), by species, of all species, or
parts of species, such as monkfish
livers, landed or discarded; and, in the
case of skate discards, “small” (i.e., less
than 23 inches (58.42 cm), total length)
or “large” (i.e., 23 inches (58.42 cm) or
greater, total length) skates;

(R) Dealer permit number;

(S) Dealer name;

(T) Date sold, port and state landed;
and

(U) Vessel operator’s name, signature,
and operator’s permit number (if
applicable).

(ii) Atlantic mackerel owners or
operators. The owner or operator of a
vessel issued a limited access Atlantic
mackerel permit must report catch
(retained and discarded) of Atlantic
mackerel daily via VMS, unless
exempted by the Regional
Administrator. The report must include
at least the following information, and
any other information required by the
Regional Administrator: Fishing Vessel
Trip Report serial number; month, day,
and year Atlantic mackerel was caught;
total pounds of Atlantic mackerel
retained and total pounds of all fish
retained. Daily Atlantic mackerel VMS
catch reports must be submitted in 24-
hr intervals for each day and must be
submitted by 0900 hr on the following
day. Reports are required even if
Atlantic mackerel caught that day have
not yet been landed. This report does
not exempt the owner or operator from
other applicable reporting requirements
of this section.

(iii) Surfclam and Ocean Quahog
owners or operators. The owner or
operator of any vessel conducting any
surfclam and ocean quahog fishing
operations must provide at least the
following information and any other
information required by the Regional
Administrator:

(A) Name and permit number of the
vessel;

(
(E
(F
(G
(

P —

(B) Total amount in bushels of each
species taken;

(C) Date(s) caught;

(D) Time at sea;

(E) Duration of fishing time;

(F) Locality fished;

(G) Crew size;

(H) Crew share by percentage;
(I) Landing port;

(J) Date sold;

(K) Price per bushel;

(L) Buyer;

(M) Tag numbers from cages used;

(N) Quantity of surfclams and ocean
quahogs discarded; and

(O) Allocation permit number.

(iv) Private tilefish recreational vessel
owners and operators. The owner or
operator of any fishing vessel that holds
a Federal private recreational tilefish
permit, must report for each recreational
trip fishing for or retaining blueline or
golden tilefish in the Tilefish
Management Unit. The required Vessel
Trip Report must be submitted by
electronic means. This report must be
submitted through a NMFS-approved
electronic reporting system within 24
hours of the trip returning to port. The
vessel operator may keep paper records
while onboard and upload the data after
landing. The report must contain the
following information:

(A) Vessel name;

(B) USCG documentation number (or
state registration number, if
undocumented);

(C) Permit number;

(D) Date/time sailed;

(E) Date/time landed;

(F) Trip type;

(G) Number of anglers;

(H) Species;

(I) Gear fished;

(J) Quantity and size of gear;

(K) Soak time;

(L) Depth;

(M) Chart Area;

(N) Latitude/longitude where fishing
occurred;

(O) Count of individual golden and
blueline tilefish landed or discarded;
and

(P) Port and state landed.

* * * * *

(c) When to fill out a vessel trip report.

Vessel trip reports required by
paragraph (b)(1)(i) of this section must
be filled out with all required
information, except for information not
yet ascertainable, prior to entering port.
Information that may be considered
unascertainable prior to entering port
includes dealer name, dealer permit
number, and date sold. Vessel trip
reports must be completed as soon as
the information becomes available.
Vessel trip reports required by

paragraph (b)(1)(iii) of this section must
be filled out before landing any
surfclams or ocean quahogs.

(d) Inspection. Upon the request of an
authorized officer or an employee of
NMEFS designated by the Regional
Administrator to make such inspections,
all persons required to submit reports
under this part must make immediately
available for inspection reports, and all
records upon which those reports are or
will be based, that are required to be
submitted or kept under this part.

* * * * *

(f) I

(2) Fishing vessel trip reports—(i)
Timing requirements. For any vessel
issued a valid commercial or charter/
party permit, or eligible to renew a
limited access permit under this part,
fishing vessel trip reports, required by
paragraph (b)(1) of this section, must be
submitted within 48 hours at the
conclusion of a trip.

(ii) Commercial trips. For the
purposes of paragraph (f)(2) of this
section, the date when fish are offloaded
from a commercial vessel will establish
the conclusion of a commercial trip.

(iii) Charter/party trips. For the
purposes of paragraph (f)(2) of this
section, the date a charter/party vessel
enters port will establish the conclusion
of a for-hire trip.

(iv) Private recreational tilefish trips.
Private recreational tilefish electronic
log reports, required by paragraph
(b)(1)(iv) of this section, must be
submitted within 24 hours after entering
port at the conclusion of a trip.

* * * * *
[FR Doc. 2020-24921 Filed 11-9-20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 201102-0284]
RIN 0648-BH61

Pacific Island Fisheries; Swordfish Trip
Limits in the American Samoa Pelagic
Longline Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule removes the
swordfish retention limit in the
American Samoa deep-set longline
fishery. The intent of this rule is to
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eliminate wasteful regulatory discards
of marketable seafood, increasing
efficiency and benefits to the local
community and the Nation.

DATES: The final rule is effective
December 10, 2020.

ADDRESSES: Copies of an environmental
analyses and other supporting
documents for this action are available
at https://www.regulations.gov/
docket?’D=NOAA-NMFS-2019-0123.
FOR FURTHER INFORMATION CONTACT:
Sarah Ellgen, NMFS PIR Sustainable
Fisheries, 808—725-5173.
SUPPLEMENTARY INFORMATION: The
Council and NMFS manage the
American Samoa deep-set longline
fishery under the Fishery Ecosystem
Plan for Pelagic Fisheries of the Western
Pacific (FEP) and implementing
regulations, as authorized by the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). The fishery
targets South Pacific albacore, and
occasionally catches other pelagic fish,
including swordfish. In 2011, NMFS
implemented FEP Amendment 5, which
included gear and operational
requirements intended to reduce
interactions with green sea turtles (76
FR 52888, August 24, 2011). That rule
included a limit of 10 swordfish per trip
for vessels over 40 ft (12.2 m). The limit
was intended to discourage switching
from deep-set gear targeting albacore to
shallow-set gear targeting swordfish
because shallow-set fishing may interact
more frequently with green sea turtles
than deep-set fishing due to the depth
of the hooks.

In the years since implementation of
that rule, the number of swordfish
caught per trip has been small, and
there has been no evidence that longline
fishermen have targeted swordfish, nor
has there been any recent interest in
shallow-set fishing in the S. Pacific.
From 2008 through 2018, the average
number of swordfish caught was 1.3 fish
per trip.

The requirement for vessels over 40 ft
(12.2 m) to discard swordfish in excess
of the 10-fish limit results in wasteful
discards, lost revenues, and an
unnecessary reduction in seafood.
Removing the swordfish limit allows
fishermen to retain a few more
swordfish that might be caught
incidentally during deep-set fishing and
are otherwise wastefully discarded. This
rule maintains existing gear and
operational safeguards to reduce
interactions with green sea turtles. The
stock of Southwest Pacific swordfish is
neither overfished nor subject to
overfishing. All other management
measures (including a limited entry

program, prohibited fishing areas,
fishery observers, logbook reporting,
vessel monitoring system, and gear and
operational requirements) will remain
in place and continue to apply in the
fishery.

Comments and Responses

On June 29, 2020, NMFS published a
proposed rule and request for public
comments (85 FR 38837). The comment
period ended July 14, 2020. NMFS
received seven comments from a total of
three submitters and responds below.

Comment 1: The primary goal of this
action is to eliminate wasteful
regulatory discards of swordfish and
increase efficiency.

Response: We have clarified that goal
in the environmental assessment and
the preamble to this final rule.

Comment 2: The limited amount of
discarded swordfish does not constitute
a reduction in seafood available to the
Nation, so the limit should be retained.

Response: Although the amount of
swordfish discarded is small, the fish
have already been caught. Requiring
their discard is unnecessarily wasteful.
This rule considers the importance of
supplying fresh fish to the American
Samoa community by allowing
retention of those few fish that would
otherwise have been discarded.

Comment 3: Interactions between the
fishery and green sea turtles are still a
problem, so NMFS should retain the
swordfish limit because it is part of a
suite of requirements designed to
discourage shallow-set fishing, which
could have a relatively greater impact
on green sea turtles.

Response: The suite of gear and
operational requirements are the
primary measures to reduce green sea
turtle interactions. They do this by
ensuring that hooks are set deeper than
100 m, below the depth inhabited by the
turtles. Those measures remain
unchanged and continue to afford the
intended protections to green sea
turtles.

The swordfish retention limit was an
additional safeguard modeled on the N
Pacific deep-set fishery. The limit was
intended to dissuade fishermen from
switching from typical deep-set gear
used to target albacore to shallow-set
fishing targeting swordfish, with its
potential for a relatively higher rate of
green sea turtle interactions. There is no
evidence, however, that fishermen have
switched to, or are interested in,
shallow-set fishing for swordfish in the
S. Pacific.

By removing the limit, NMFS is
eliminating the negative impacts of
wasteful discards, while retaining the
requirements that benefit green sea

turtles. The Council and NMFS will
continue to monitor the fisheries, and if
there are indications of interest in
shallow-set fishing, the Council and
NMFS could consider different or
additional management measures,
including the establishment of a well-
managed shallow-set longline fishery in
the S. Pacific.

Comment 4: Eliminating the
swordfish retention limit for fishing
south of the Equator might incentivize
other U.S. longline fisheries to shift
their fishing location. If NMFS removes
the retention limit, the rule should
apply only to vessels with an American
Samoa longline limited access permit.
The retention limit should remain in
place for vessels holding Western
Pacific general longline permits or
Hawaii longline limited access permits.

Response: American Samoa has a very
small market demand for fresh fish, and
limited options to export fresh-frozen
fish. Accordingly, it is highly unlikely
that shallow-set longline fishermen from
other areas would consider landing their
catch in Pago Pago. Also, restricting the
action to a permit type, rather than
fishing location, would not directly
control where fishermen could land
their catch. This is because vessels may
have multiple permits, which allows
them to land their catch in Hawaii,
American Samoa, or the West Coast.
Practical constraints, however, such as
the travel distance between ports of
landing with high fuel costs, and the
lack of a swordfish market in American
Samoa, result in distinct fisheries that
fish and land their catch either in and
around American Samoa, or in and
around Hawaii and California. The gear
and operational requirements for fishing
south of the Equator apply to all U.S.
longline fishing, regardless of permit
type, which continues to protect green
sea turtles. The Council and NMFS will
continue to monitor the fisheries, and if
there are indications that the normal
patterns of fishing and landing locations
are changing, the Council and NMFS
could consider different or additional
management measures.

Comment 5: The American Samoa
longline fishery has landed catch in
California, and the identified action area
south of the Equator is a subset of the
area in which the fishery operates. This
suggests that fishing effort in the eastern
Pacific Ocean may have a larger impact
on leatherback turtles than thought.
Thus, NMFS should not finalize the rule
unless it first completes Endangered
Species Act (ESA) consultation on the
American Samoa fishery.

Response: Longline vessels based in
American Samoa operate almost
exclusively south of the Equator in the
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western Pacific. From 2008 through
2018, less than one percent of fishing
effort occurred north of the Equator, and
less than one percent in the eastern
Pacific for vessels that either started or
ended fishing trips in American Samoa.

NMEF'S reinitiated Section 7
consultation on the American Samoa
longline fishery on April 3, 2019. The
reinitiation to consult under the ESA
was triggered by new ESA-listings and
exceedance of the incidental take
statement (ITS) in the 2015 Biological
Opinion (BiOp) for green, hawksbill,
and olive ridley sea turtles. The 2015
ITS for leatherback turtles, however,
was not exceeded.

On May 6, 2020, NMFS completed an
updated review of the potential effects
of the American Samoa longline fishery
on listed species during the period of
consultation under the ESA. In that
review, NMFS determined that there
was no new information that would lead
us to reconsider the core assumptions
and conclusions reached in the 2015
BiOp for leatherback turtle, South
Pacific loggerhead turtle, Indo-West
Pacific scalloped hammerhead shark,
humpback whale, sperm whale, and six
reef-building corals. As a result, we
found that the 2015 BiOp remains valid
for these species during the period of
reinitiated consultation.

Since the publication of the 2015
BiOp, NMFS has received no
information to believe that eliminating
the swordfish retention limit will
change the conduct of the fishery or that
the fishery might cause additional harm
to the leatherback status during the
period of consultation. We note that
from 2015 until the present, the fishery
has operated well within the ITS limits
in the 2015 BiOp. Additionally, in
reaching the no jeopardy decision for
leatherbacks in the 2015 BiOp, NMFS
explained that recent research indicated
a continual and significant decline of
the leatherback population. Present data
on leatherbacks are consistent with this
2015 core assumption, that is, that some
populations are stable or increasing, but
the data also indicate that other
populations for which information is
available are either decreasing or have

collapsed. Further, because all other
management measures will continue to
apply in the fishery, and because we do
not expect either a change in the
operation of the fishery or the number
of interactions authorized under the
2015 ITS, we determined that the 2015
BiOp remains valid during the period of
consultation.

Comment 6: The 15-day comment
period was insufficient.

Response: The development of the
action occurred in public meetings of
the Council’s advisory panels, Science
and Statistical Committee, and the
Council, itself, over several years. The
Council provided notice of the
rulemaking in local media releases,
newsletter articles, and on the Council’s
website. Nonetheless, a comment period
of 15 days is expressly allowed by
section 304(b) of the Magnuson-Stevens
Act.

Comment 7. The proposed rule alters
the FEP, so the Council should prepare
a plan amendment and NMFS should
accept public comment for a 60-day
period.

Response. This rule implements a
regulatory amendment, i.e., a change to
existing regulations, and the Council is
not required to amend the FEP,
consistent with sections 303(c) and
304(b) of the Magnuson-Stevens Act.

Changes From the Proposed Rule

This final rule contains no changes
from the proposed rule.

Classification

Pursuant to section 304(b)(3) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
FEP, other provisions of the Magnuson-
Stevens Act, and other applicable law.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
NMFS did not receive any comments

regarding this certification. As a result,
a regulatory flexibility analysis was not
required and none was prepared.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This final rule is considered an
Executive Order 13771 deregulatory
action.

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995.

List of Subjects in 50 CFR Part 665

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Longline, Pacific Islands,
Seafood, Swordfish.

Dated: November 3, 2020.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
665 as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for 50 CFR
part 665 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §665.813, revise paragraph (k)
introductory text and remove paragraph
(k)(5) to read as follows:

§665.813 Western Pacific longline fishing
restrictions.
* * * * *

(k) South Pacific longline
requirements. When fishing south of the
Equator (0° lat.) for western Pacific
pelagic MUS, owners and operators of
vessels longer than 40 ft (12.2 m)
registered for use with any valid
longline permit issued pursuant to
§665.801 must use longline gear that is
configured according to the
requirements in paragraphs (k)(1)
through (4) of this section.

* * * * *

[FR Doc. 2020-24752 Filed 11-9-20; 8:45 am|
BILLING CODE 3510-22-P
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FEDERAL RESERVE SYSTEM
12 CFR Parts 225, 238, and 252

[Regulations Y, LL, and YY; Docket No. R-
1724]

RIN 7100-AF95

Amendments to Capital Planning and
Stress Testing Requirements for Large
Bank Holding Companies, Intermediate
Holding Companies and Savings and
Loan Holding Companies; Correction

AGENCY: Board of Governors of the
Federal Reserve System (Board).

ACTION: Notice of proposed rulemaking
with request for comment; correction.

SUMMARY: This document corrects the
portions of the discussion related to
collections of information published
with a proposed rule published in the
Federal Register of October 7, 2020,
regarding Amendments to Capital
Planning and Stress Testing
Requirements for Large Bank Holding
Companies, Intermediate Holding
Companies and Savings and Loan
Holding Companies. This correction
adds the OMB control number for the
reporting form FR LL. In addition, the
previously published document
incorrectly listed the estimated
recordkeeping burden associated with
the FR YY information collection. This
correction also provides a corrected
burden estimate.

DATES: Comments must be received by
November 20, 2020.

FOR FURTHER INFORMATION CONTACT:
Mark Tokarski, Lead Regulatory Analyst
(202) 452-5241 or Robert Dahl, Senior
Regulatory Analyst, (202) 452-7627,
Office of Data Management and
Business Services. For the hearing
impaired and users of TDD please call
(202) 263—4869. You may also contact
any of the individuals named in the
proposed rule published on October 7,
2020 at 82 FR 63228.

SUPPLEMENTARY INFORMATION:

Corrections

In proposed rule FR Doc. 2020-22166,
beginning on page 63222 in the issue of
October 7, 2020, make the following
corrections in the Supplementary
Information section:

1. On page 63229, in the third
column, under the “Other Revisions”
heading, correct the OMB control
number from “7100-NEW”’ to “7100—
0380.”

2. On page 63230, in the first column,
under Current estimated annual burden:
remove “41,619 hours” and replace
with “27,751 hours,” and under
Proposed revisions estimated annual
burden: remove “13,868 hours” and
replace with “1 hour.”

3. On page 63230, in the second
column, under Total estimated annual
burden: remove “27,751 hours” and
replace with 27,752 hours.”

Board of Governors of the Federal Reserve
System.

Ann E. Misback,

Secretary of the Board.

[FR Doc. 2020-24436 Filed 11-9-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-1018; Project
Identifier MCAI-2020-01383-R]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2018-19-01, which applies to all Airbus
Helicopters Model AS-365N2, AS 365
N3, EC 1558, EC155B1, SA-365N1, and
SA-366G1 helicopters. AD 2018—-19-01
requires repetitive inspections of the aft
fuselage outer skin. Since the FAA
issued AD 2018-19-01, it was
determined that Model SA-365N
helicopters are also affected by the
unsafe condition. This proposed AD
would continue to require repetitive
inspections and would add Model SA-

365N helicopters, as specified in a
European Union Aviation Safety Agency
(EASA) AD, which will be incorporated
by reference. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this proposed AD by December 28,
2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For material incorporated by reference
(IBR) in this AD, contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call 817-222-5110. It is also available in
the AD docket on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
1018.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
1018; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aviation Safety
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Engineer, Large Aircraft Section,
International Validation Branch, FAA,
2200 South 216th St., Des Moines, WA
98198; telephone and fax 206—-231—
3218; email kathleen.arrigotti@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2020-1018; Project Identifier
MCAI-2020-01383-R” at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this proposal.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Kathleen Arrigotti,
Aviation Safety Engineer, Large Aircraft
Section, International Validation
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax
206—231-3218; email
kathleen.arrigotti@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Discussion

The FAA issued AD 2018-19-01,
Amendment 39-19401 (83 FR 46862,
September 17, 2018) (AD 2018-19-01),
which applies to all Airbus Helicopters
Model AS 365N2, AS 365 N3, EC 155B,
EC155B1, SA-365N1, and SA-366G1
helicopters. AD 2018-19-01 requires
repetitive inspections of the aft fuselage
outer skin. The FAA issued AD 2018—
19-01 to address disbonding of the aft
fuselage (baggage compartment area)
outer skin. This condition could result
in loss of aft fuselage structural integrity
and subsequent loss of control of the
helicopter.

Actions Since AD 2018-19-01 Was
Issued

Since the FAA issued AD 2018-19—
01, it was determined that Model SA—
365N helicopters are also affected by the
unsafe condition. In addition, it was
determined the repetitive inspection
interval can be extended under certain
conditions.

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0080, dated April 3, 2019 (EASA
AD 2019-0080) (also referred to as the
Mandatory Continuing Airworthiness
Information, or the MCAI), to correct an
unsafe condition for all Airbus
Helicopters Model AS-365N2, AS 365
N3, EC 155B, EC155B1, SA-365N, and
SA-365N1 helicopters.

This proposed AD was prompted by
the determination that Model SA—365N
helicopters are also affected by the
unsafe condition. The FAA is proposing
this AD to address disbonding of the aft
fuselage outer skin. This condition
could result in loss of aft fuselage
structural integrity and subsequent loss
of control of the helicopter. See the
MCAI for additional background
information.

Related Service Information Under 1
CFR Part 51

EASA AD 2019-0080 describes
procedures for repetitive inspections of
the aft fuselage outer skin for Model
AS-365N2, AS 365 N3, EC 155B,
EC155B1, SA-365N, and SA-365N1
helicopters.

Airbus Helicopters ASB No. SA366—
05.48, Revision 1, dated March 27, 2019,
describes procedures for repetitive
inspections of the aft fuselage outer skin
for Model SA366—G1 helicopters.

This proposed AD would also require
Airbus Helicopters ASB No. SA366—
05.48, Revision 0, dated July 21, 2017,
which the Director of the Federal
Register approved for incorporation by
reference as of October 22, 2018 (83 FR
46862, September 17, 2018).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Explanation of Retained Requirements

Although this proposed AD does not
explicitly restate the requirements of AD
2018-19-01, this proposed AD would
retain all of the requirements of AD
2018-19-01. Those requirements are
referenced in EASA AD 2019-0080,
which, in turn, is referenced in
paragraph (g) of this proposed AD.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2019-0080 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD and except as
discussed under “Differences Between
this Proposed AD and the MCAIL”

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2019-0080 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2019-0080
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that
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operators need comply only with that
section. For example, where the AD
requirement refers to ‘““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD. Service
information specified in EASA AD
2019-0080 that is required for
compliance with EASA AD 2019-0080
will be available on the internet at
https://www.regulations.gov by

searching for and locating Docket No.
FAA-2020-1018 after the FAA final
rule is published.

Differences Between This Proposed AD
and the MCAI

The applicability of EASA AD 2019-
0080 does not include Airbus
Helicopters Model SA-366G1
helicopters. Those helicopters are no
longer listed on the EASA type
certificate data sheet (TCDS); however,
they are still listed on the U.S. TCDS

and are affected by the unsafe condition.
Therefore, the FAA has included Airbus
Helicopters Model SA-366G1
helicopters in the applicability of this
proposed AD.

Costs of Compliance

The FAA estimates that this proposed
AD affects 52 helicopters of U.S.
registry. The FAA estimates the
following costs to comply with this
proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
4 Work-hours x $85 per NOUr = $340 .....ocieiiiieeeeeeree et eenre e nees $0 $340 $17,680

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of helicopters that might need
these on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
Up to 10 work-hours X $85 PEr NOUI = $850 .....cciuiiieiiiiieieiiesesieere ettt ee e esae e e sae e e saeereeneesneensenneeneean Up to $20,000 $20,850

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2018-19-01, Amendment 39-19401 (83

FR 46862, September 17, 2018), and
adding the following new AD:

Airbus Helicopters: Docket No. FAA-2020—
1018; Project Identifier MCAI-2020—
01383-R.

(a) Comments Due Date

The FAA must receive comments by
December 28, 2020.

(b) Affected Airworthiness Directives (ADs)

This AD removes AD 2018—19-01,
Amendment 39-19401 (83 FR 46862,
September 17, 2018) (AD 2018—-19-01).
(c) Applicability

This AD applies to Airbus Helicopters
Model AS-365N2, AS 365 N3, EC 155B,
EC155B1, SA-365N, SA-365N1, and SA—

366G1 helicopters, certificated in any
category, all serial numbers.

(d) Subject

Joint Aircraft System Component (JASC)
Code 5300, Fuselage Structure.

(e) Reason

This AD was prompted by aft fuselage
(baggage compartment area) outer skin
disbonding. The FAA is issuing this AD to
address disbonding of the aft fuselage outer
skin. This condition could result in loss of
aft fuselage structural integrity and
subsequent loss of control of the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2019-0080, dated
April 3, 2019 (EASA AD 2019-0080).

(h) Exceptions to EASA AD 2019-0080

(1) Where EASA AD 2019-0080 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) Where EASA AD 2019-0080 refers to
September 19, 2017 (the effective date of
EASA AD 2017-0165), this AD requires using
October 22, 2018 (the effective date of AD
2018-19-01).

(3) For Airbus Helicopters Model SA—
366G1 helicopters: Where EASA AD 2019-
0080 refers to ““the instructions of the
applicable ASB,” use Airbus Helicopters
ASB No. SA366—-05.48, Revision 0, dated July
21, 2017; or Airbus Helicopters ASB No.
SA366—05.48, Revision 1, dated March 27,
2019.

(4) Where EASA AD 2019-0080 refers to
Group 1 helicopters, for this AD, Model SA—
366G1 helicopters are considered Group 1
helicopters.

(5) Paragraph (5) of EASA AD 2019-0080
specifies to “contact AH [Airbus Helicopters]
for approved skin panel repair or
replacement instructions and accomplish
those instructions accordingly.” For this AD,
for any repair or replacement of the panel
done before the effective date of this AD, it
is not required to contact Airbus Helicopters.
For any repair or replacement of the panel
done on or after the effective date of this AD,
the repair or replacement must be done using
a method approved by the Manager,
Rotorcraft Standards Branch, FAA. For a
repair or replacement method to be approved
by the Manager, Rotorcraft Standards Branch,
FAA, as required by this paragraph, the
Manager’s approval letter must specifically
refer to this AD.

(6) The “Remarks” section of EASA AD
2019-0080 does not apply to this AD.

(7) Where EASA AD 2019-0080 refers to
flight hours (FH), this AD requires using
hours time-in-service.

(i) Alternative Methods of Compliance
(AMOCs)

The Manager, Rotorcraft Standards Branch,
FAA, may approve AMOGC:s for this AD. Send
your proposal to: Manager, Rotorcraft
Standards Branch, FAA, 10101 Hillwood
Pkwy., Fort Worth, TX 76177; telephone
817-222-5110; email 9-ASW-FTW-AMOC-
Requests@faa.gov.

(j) Related Information

(1) For EASA AD 2019-0080, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 89990
6017; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Office of the Regional
Counsel, Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX 76177.
For information on the availability of this
material at the FAA, call 817-222-5110. This

material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2020-1018.

(2) For more information about this AD,
contact Kathleen Arrigotti, Aviation Safety
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3218; email
kathleen.arrigotti@faa.gov.

Issued on November 4, 2020.

Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-24853 Filed 11-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-1020; Project
Identifier MCAI-2020-00988-T]

RIN 2120-AA64

Airworthiness Directives; Airbus
Defense and Space S.A. (Formerly
Known as Construcciones
Aeronauticas, S.A.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus Defense and Space S.A. Model
CN-235, CN-235-100, CN-235-200,
CN-235-300 airplanes and Model C-
295 airplanes. This proposed AD was
prompted by cracks found on certain
left- and right-hand stringers in a certain
area of the fuselage. This proposed AD
would require repetitive inspections for
cracking or broken rivets of certain left-
and right-hand stringers and
surrounding structure, and repair if
necessary, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which will be incorporated by
reference. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this proposed AD by December 28,
2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For EASA material that will be
incorporated by reference (IBR) in this
AD, contact the EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
1020.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
1020; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA,
2200 South 216th St., Des Moines, WA
98198; telephone and fax 206-231—
3220; email shahram.daneshmandi@
faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to participate in
this rulemaking by submitting written
comments, data, or views about this
proposal. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time. Send your
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comments to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2020-1020; Project Identifier
MCAI-2020-00988-T at the beginning
of your comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, the FAA
will consider all comments received by
the closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The FAA may change
this NPRM because of those comments.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Shahram
Daneshmandi, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3220; email
shahram.daneshmandi@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0159, dated ]uly 16, 2020 (“EASA
AD 2020-0159”) (also referred to as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for all Airbus

Defense and Space S.A. Model CN-235,
CN-235-100, CN-235-200, CN-235—
300 airplanes and Model C-295
airplanes.

This proposed AD was prompted by
cracks found on certain left-and right-
hand stringers in the area of frame (FR)
43 of the fuselage. The FAA is
proposing this AD to address such
cracking in the stringers, which could
result in reduced structural integrity of
the airplane. See the MCALI for
additional background information.

Related Service Information Under 1
CFR Part 51

EASA AD 2020-0159 describes
procedures for repetitive detailed visual
(DET) or high frequency eddy current
inspections of the stringer POa and P0a’
at the riveted line of the attachment to
the gusset and along the stringer head,
in particular at the area of the last
attachment of the gusset to the stringer
in the midpoint between FR43 and
FR44, repetitive DET inspections for
fatigue cracks of the fuselage skin, along
the stringers’ footprint and surrounding
structure and the attachment of the
gusset to the FR43; repetitive DET
inspections for fatigue cracks of the
actuator bracket on FR43, along the
radius of the vertical nerves, inner lug
holes, and attachment holes of the
bracket to FR43; repetitive DET
inspections for fatigue cracks or broken
rivets in the web and joint clips to skin
and stringer of both sides of the frame
between stringer P1d and P1d’ (two
stringers for each side from the central
stringer P0a); repetitive DET inspections
for fatigue cracks or broken rivets of the
gussets, along the flange which joins
FR43; and repair of any cracking or
broken rivets.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described

previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2020-0159 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2020-0159 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2020-0159
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to ‘““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD. Service
information specified in EASA AD
2020-0159 that is required for
compliance with EASA AD 2020-0159
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-1020 after the FAA final
rule is published.

Interim Action

The FAA considers this proposed AD
interim action. If final action is later
identified, the FAA might consider
further rulemaking then.

Costs of Compliance

The FAA estimates that this proposed
AD affects 8 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:
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ESTIMATED COSTS FOR REQUIRED ACTIONS
Cost per Cost on U.S.
Labor cost Parts cost product operators
2 work-hours X $85 Per hour = $170 ....cuiiieiieceeee et $0 $170 $1,360

The FAA has received no definitive
data that would enable providing cost
estimates for the on-condition action
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Airbus Defense and Space S.A. (Formerly
Known as Construcciones Aeronauticas,
S.A.): Docket No. FAA—-2020-1020;
Project Identifier MCAI-2020-00988-T.

(a) Comments Due Date

The FAA must receive comments by
December 28, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all Airbus Defense and
Space S.A. Model CN-235, CN-235-100,
CN-235-200, CN-235-300 airplanes and

Model C-295 airplanes, certificated in any
category.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by cracks found on
certain left- and right-hand stringers in the
area of frame (FR) 43 of the fuselage. The
FAA is issuing this AD to address such
cracking in the stringers, which could result
in reduced structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2020-0159, dated
July 16, 2020 (“EASA AD 2020-0159").

(h) Exceptions to EASA AD 2020-0159

(1) Where EASA AD 2020-0159 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2020-0159 does not apply to this AD.

(3) Where EASA AD 2020-0159 lists a
compliance time of “‘during the next A-

check, or within 300 FH after the effective
date of this AD, whichever occurs later,” this
AD requires using a compliance time of
within 300 flight hours (FH) after the
effective date of this AD.

(i) No Reporting Requirement

Although the service information
referenced in EASA AD 2020-0159 specifies
to submit certain information to the
manufacturer, this AD does not include that
requirement.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (k)(2) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus Defense and Space S.A.’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(k) Related Information

(1) For information about EASA AD 2020—
0159, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 8999 000; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Airworthiness Products
Section, Operational Safety Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195. This
material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2020-1020.

(2) For more information about this AD,
contact Shahram Daneshmandi, Aerospace
Engineer, Large Aircraft Section,
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International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206-231-3220; email
shahram.daneshmandi@faa.gov.

Issued on November 4, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-24876 Filed 11-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0879; Airspace
Docket No. 20-AGL-36]

RIN 2120-AA66

Proposed Amendment of Class E
Airspace; Kankakee, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace extending
upward from 700 feet above the surface
at Greater Kankakee Airport, Kankakee,
IL. The FAA is proposing this action as
the result of an airspace review caused
by the decommissioning of the
Kankakee VHF omnidirectional range
(VOR) navigation aid as part of the VOR
Minimum Operational Network (MON)
Program.

DATES: Comments must be received on
or before December 28, 2020.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647—5527. You must
identify FAA Docket No. FAA-2020—
0879/Airspace Docket No. 20-AGL-36,
at the beginning of your comments. You
may also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.
FAA Order 7400.11E, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence

Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11E at NARA, email:
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend the Class E airspace extending
upward from 700 feet above the surface
at Greater Kankakee Airport, Kankakee,
IL, to support instrument flight rule
operations at this airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2020-0879/Airspace
Docket No. 20-~AGL-36.” The postcard

will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11E, Airspace
Designations and Reporting Points,
dated July 21, 2020, and effective
September 15, 2020. FAA Order
7400.11E is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11E lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by amending the Class
E airspace extending upward from 700
feet above the surface to within a 6.6-
mile (decreased from a 7-mile) radius of
Greater Kankakee Airport, Kankakee, IL;
removing the Kankakee VOR/DME and
associated extensions from the airspace
legal description; and amending the
southwest extension to 4 (increased
from 2) miles each side of the 214°
(previously 218°) bearing from the
Greater Kankakee: RWY 04-LOC
(previously the airport) extending from


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
mailto:shahram.daneshmandi@faa.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:fedreg.legal@nara.gov
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the 6.6-mile (decreased from 7-mile)
radius to 16.8 (increased from 16.6)
miles southwest of the airport; and
removing the city associated with the
airport to comply with changes to FAA
Order 7400.2M, Procedures for
Handling Airspace Matters.

This action is the result of an airspace
review caused by the decommissioning
of the Kankakee VOR, which provided
navigation information for the
instrument procedures this airport, as
part of the VOR MON Program.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11E, dated July 21, 2020,
and effective September 15, 2020, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July 21, 2020, and
effective September 15, 2020, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGLIL E5 Kankakee, IL [Amended]
Greater Kankakee Airport, IL

(Lat. 41°04’17” N, long. 87°50'47” W)
Greater Kankakee: RWY 04-LOC

(Lat. 41°05’00” N, long. 87°50"12” W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Greater Kankakee Airport, and
within 4 miles each side of the 214° bearing
from the Greater Kankakee: RWY 04-LOC
extending from the 6.6-mile radius of the
airport to 16.8 miles southwest of the airport.

Issued in Fort Worth, Texas, on November
4, 2020.
Martin A. Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-24878 Filed 11-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-106808-19]
RIN 1545-BP32

Additional First Year Depreciation
Deduction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Partial withdrawal of a notice of
proposed rulemaking.

SUMMARY: This document withdraws a
portion of a notice of proposed
rulemaking published in the Federal
Register on September 24, 2019. The
withdrawn portion relates to the extent
to which a partner is deemed to have a
depreciable interest in property held by
a partnership.

DATES: Section 1.168(k)-2(b)(3)(iii)(B)(5)
of proposed rules (REG-106808—19)
published in the Federal Register on
September 24, 2019 (84 FR 50152) is
withdrawn effective January 11, 2021].

FOR FURTHER INFORMATION CONTACT:
Elizabeth R. Binder at (202) 317—4869 or
Kathleen Reed at (202) 317—4660 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

On August 8, 2018, the Department of
the Treasury (Treasury Department) and
the IRS published a notice of proposed
rulemaking (REG-104397-18) in the
Federal Register (83 FR 39292)
containing proposed regulations under
section 168(k) (2018 Proposed
Regulations). After full consideration of
the comments received on the 2018
Proposed Regulations and the testimony
heard at the public hearing on
November 28, 2018, the Treasury
Department and the IRS published final
regulations in the Federal Register as
TD 9874 on September 24, 2019 (84 FR
50208) (the 2019 Final Regulations)
adopting the 2018 Proposed Regulations
with modifications in response to such
comments and testimony.

Concurrently with the publication of
the 2019 Final Regulations, the Treasury
Department and the IRS published an
additional notice of proposed
rulemaking (REG-106808-19) in the
Federal Register (84 FR 50152)
withdrawing certain provisions of the
2018 Proposed Regulations and
proposing additional guidance under
section 168(k) (2019 Proposed
Regulations).

The 2019 Proposed Regulations
include § 1.168(k)—-2(b)(3)(iii)(B)(5),
which addresses the extent to which a
partner is deemed to have a depreciable
interest in property held by a
partnership. This document withdraws
§ 1.168(k)-2(b)(3)(iii)(B)(5) of the 2019
Proposed Regulations for the reason
stated in the Summary of Comments
and Explanation of Revisions section of
the final regulations published in the
Federal Register by the Treasury
Department and the IRS as TD 9916 on
November 10, 2020.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Partial Withdrawal of a Notice of
Proposed Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, § 1.168(k)—
2(b)(3)(iii)(B)(5) of the notice of
proposed rulemaking (REG-106808—19)
published in the Federal Register on
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September 24, 2019 (84 FR 50152) is
withdrawn.

Sunita Lough,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2020-24026 Filed 11-5-20; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY
31 CFR Part 50

Terrorism Risk Insurance Program;
Updated Regulations in Light of the
Terrorism Risk Insurance Program
Reauthorization Act of 2019, and for
Other Purposes

AGENCY: Departmental Offices,
Department of the Treasury.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Department of the
Treasury (Treasury) is issuing proposed
rules to implement technical changes to
the Terrorism Risk Insurance Program
(TRIP or Program) required by the
Terrorism Risk Insurance Program
Reauthorization Act of 2019 (2019
Reauthorization Act), and to update
links to the Program’s website, where
additional information relating to the
administration of the Program is located
for public reference. In addition,
Treasury is proposing rules to: Clarify
the manner in which Treasury will
calculate “property and casualty
insurance losses” for purposes of
considering certification of an act of
terrorism, and “insured losses’” when
administering the financial sharing
mechanisms under the Program,
including the Program Trigger and
Program Cap; and incorporate into the
Program rules prior guidance provided
by Treasury in connection with stand-
alone cyber insurance under the
Program. Treasury also seeks further
public comment concerning the
certification process under the Program,
and the participation of captive insurers
in the Program, to facilitate further
analysis and study by the Federal
Insurance Office (FIO) of the Program
and potential future rulemakings in
these areas.

DATES: Comments must be in writing
and received by January 11, 2021. Early
submissions are encouraged.
ADDRESSES: Please submit comments
electronically through the Federal
eRulemaking Portal: http://
www.regulations.gov, or by mail (if hard
copy, preferably an original and two
copies) to the Federal Insurance Office,
Attention: Richard Ifft, Room 1410 MT,

Department of the Treasury, 1500
Pennsylvania Avenue NW, Washington,
DC 20220. Because postal mail may be
subject to processing delay, it is
recommended that comments be
submitted electronically. All comments
should be captioned with “2019 TRIA
Reauthorization Proposed Rules
Comments.” Please include your name,
organizational affiliation, address, email
address and telephone number in your
comment. Where appropriate, a
comment should include a short
Executive Summary (no more than five
single-spaced pages).

In general, comments received will be
posted on http://www.regulations.gov
without change, including any business
or personal information provided.
Comments received, including
attachments and other supporting
materials, will be part of the public
record and subject to public disclosure.
Do not enclose any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

FOR FURTHER INFORMATION CONTACT:
Richard Ifft, Senior Insurance
Regulatory Policy Analyst, Federal
Insurance Office, 202-622-2922, or
Lindsey Baldwin, Senior Insurance
Regulatory Policy Analyst, Federal
Insurance Office, 202—622-3220.

SUPPLEMENTARY INFORMATION:

I. Background

The Terrorism Risk Insurance Act
(TRIA)* was enacted following the
attacks on September 11, 2001 to
address disruptions in the market for
terrorism risk insurance, to help ensure
the continued availability and
affordability of commercial property
and casualty insurance for terrorism
risk, and to help private markets
stabilize and build insurance capacity to
absorb any future losses for terrorism
events. TRIA requires insurers to “make
available” terrorism risk insurance for
commercial property and casualty losses
resulting from certified acts of terrorism
(insured losses) and provides for shared
public and private compensation for
such insured losses. Under TRIA, the
Secretary of the Treasury administers
the Program, with the assistance of FIO.

The Program was originally scheduled
to terminate on December 31, 2005, but
it was extended several times between
2005 and 2015.2 Most recently, on
December 20, 2019, President Trump

115 U.S.C. 6701 note.

2 Terrorism Risk Insurance Extension Act of 2005,
Public Law 109-144, 119 Stat. 2660; Terrorism Risk
Insurance Program Reauthorization Act of 2007,
Public Law 110-160, 121 Stat.1839; Terrorism Risk
Insurance Program Reauthorization Act of 2015,
Public Law 114-1, 129 Stat. 3.

signed into law the 2019
Reauthorization Act.? Section 502 of
that Act extends the Program’s
termination date to December 31, 2027.
The risk-sharing mechanisms for
calendar year 2020 remain constant for
the entire reauthorization period, and
are not modified by the 2019
Reauthorization Act.4

Treasury is issuing this notice of
proposed rulemaking to align certain
dates in the Program regulations with
the 2019 Reauthorization Act. Treasury
is also taking this opportunity to update
links to the Program website in the
regulations.

Treasury is also proposing several
changes in response to a recent report
by the Government Accountability
Office (GAO) addressing certain sources
of risk and uncertainty related to the
Program.? In the report, GAO indicated
that, based upon its engagement with
stakeholders during the preparation of
the report, some uncertainty may exist
about how Treasury would factor in
policyholder retention amounts in
calculating “property and casualty
insurance losses” versus “insured
losses” to determine the Program
certification threshold, Program Trigger,
and Program Cap.® GAO recommended
that Treasury provide further
clarification to “prevent uncertainty in
the insurance market and potential
litigation following a terrorist event that
could delay insurance payments and
economic recovery.” 7 Treasury agrees
that the reduction of uncertainty is an
important goal. Accordingly, Treasury
proposes certain rule changes designed
to clarify how Treasury will apply these
defined terms to effectuate the intent
and goals of the Program.

Treasury is also proposing certain
changes based on previous Treasury
guidance regarding cyber coverage. In
December 2016, Treasury issued interim
guidance confirming that certain stand-
alone cyber coverage written in a TRIP-
eligible line of insurance was within the
scope of the Program, such that insurers
were obligated to adhere to the “make
available” and disclosure requirements
under TRIA for such coverage.8

3Public Law 116-94, 133 Stat. 2534, Title V.

4TRIA, sec. 103(e)(1)(B)(vi).

5GAO, Terrorism Risk Insurance: Program
Changes Have Reduced Federal Fiscal Exposure
(GAO-20-348) (April 2020), https://www.gao.gov/
assets/710/706243.pdf.

6 Id. at 18-19.

71d. at 19.

8 Guidance Concerning Stand-Alone Cyber
Liability Insurance Policies Under the Terrorism
Risk Insurance Program, 81 FR 95312 (Dec. 27,
2016) (Cyber Guidance), https://
www.federalregister.gov/documents/2016/12/27/
2016-31244/guidance-concerning-stand-alone-


https://www.gao.gov/assets/710/706243.pdf
https://www.gao.gov/assets/710/706243.pdf
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
https://www.federalregister.gov/documents/2016/12/27/2016-31244/guidance-concerning-stand-alone-cyber-liability-insurance-policies-under-the-terrorism-risk
https://www.federalregister.gov/documents/2016/12/27/2016-31244/guidance-concerning-stand-alone-cyber-liability-insurance-policies-under-the-terrorism-risk
https://www.federalregister.gov/documents/2016/12/27/2016-31244/guidance-concerning-stand-alone-cyber-liability-insurance-policies-under-the-terrorism-risk
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Treasury is proposing certain
definitional changes to incorporate the
cyber coverage guidance in the Program
regulations.

While Treasury seeks comments from
interested parties and the public on all
aspects of the proposed rules, it
particularly seeks comments on issues
related to the certification process and
the participation of captive insurers in
the Program. Comments received will
inform additional analyses concerning
the Program and potential future
rulemakings. Treasury has determined
to further review these topics partly in
response to a May 2020 report © issued
by the Advisory Committee on Risk-
Sharing Mechanisms (ACRSM), which
was established under the 2015
Reauthorization Act to provide advice,
recommendations, and encouragement
to Treasury for the creation and
development of non-governmental,
private market risk-sharing mechanisms
to protect against losses arising from
acts of terrorism.1® The ACRSM Report
identifies a number of Program areas for
further action and study by Treasury,
including Treasury’s existing rules
governing the certification process as
well as the participation within TRIP of
captive insurers and other alternative
carrier mechanisms.1?

The changes are explained below in
the context of the proposed rules.

II. Program Regulations

Rules establishing general provisions
implementing the Program, including
key definitions, and requirements for
policy disclosures and mandatory
availability, can be found in Subparts A,
B, and C of 31 CFR part 50. Treasury’s
rules applying provisions of the Act to
state residual market insurance entities
and state workers’ compensation funds
are located at Subpart D of 31 CFR part
50. Rules addressing Treasury’s data
collection authorities are found at
Subpart F of 31 CFR part 50. Subpart G
of 31 CFR part 50 contains the
Program’s certification regulations.
Rules setting forth procedures for filing

cyber-liability-insurance-policies-under-the-
terrorism-risk.

9 Advisory Committee on Risk-Sharing
Mechanisms, Initial Report of the Committee (May
11, 2020) (ACRSM Report), https://
home.treasury.gov/system/files/311/5-20-ACRSM-
Report-Final.pdf.

10 Terrorism Risk Insurance Program
Reauthorization Act of 2015, Public Law 114-1, 129
Stat. 3, § 110.

11]n addition, GAO issued a separate report in
April 2020 in which it recommended that Treasury
consider further changes to the rules governing the
certification process. See GAO, Terrorism Risk
Insurance: Market is Stable but Treasury Could
Strengthen Communications about Its Processes
(GAO-20-364) (April 2020), https://www.gao.gov/
assets/710/706252.pdf.

claims for payment of the Federal share
of compensation for insured losses are
found at Subpart H of 31 CFR part 50.
Subpart I of 31 CFR part 50 contains
rules on audit and recordkeeping
requirements for insurers, while Subpart
J of 31 CFR part 50 addresses
recoupment and surcharge procedures.
Finally, Subpart K of 31 CFR part 50
contains rules implementing the
litigation management provisions of
TRIA, and Subpart L of 31 CFR part 50
addresses rules concerning the cap on
annual liability under TRIA.12

II1. The Proposed Rules

This proposed rulemaking would
revise 31 CFR part 50 to incorporate
new dates pursuant to the 2019
Reauthorization Act. The proposed rules
also provide an updated link to the
Program’s website. Finally, the
proposed rules identify certain changes
designed to clarify how Treasury will
apply certain defined terms to effectuate
the intent and goals of the Program and
incorporate Treasury’s prior guidance
concerning stand-alone cyber coverage.

B. Description of the Proposed Rules

The changes to the existing rules at 31
CFR part 50 as provided for in these
proposed rules, on a section-by-section
basis, are as follows:

Subpart A—General Provisions

Section 50.1—Authority, purpose, and
scope.

The proposed change adds the 2019
Reauthorization Act to the statutory
authority for the Program.

Section 50.4—Definitions

The proposed change to Section
50.4(b)(2)(ii) adds a sentence to the end
of the subsection to clarify that, for
purposes of calculating the threshold
that must be reached before the
Secretary may certify an act of
terrorism, ‘“‘property and casualty
insurance losses” include amounts that
are ultimately payable by the
policyholder, as long as they arise under
an insurance policy subject to the
Program. “Property and casualty
insurance losses” is thus broader than
insured loss, as it is not limited to
amounts “covered” under the policy. It
includes all losses arising from claims
associated with TRIP-eligible lines
policies, whether or not the
policyholder obtained terrorism risk
coverage under that policy, or if the

12To assist insurers, policyholders, and other
interested parties in complying with immediately
applicable requirements of TRIA, Treasury has also
issued interim guidance to be relied upon by
insurers until superseded by regulations.

losses in question ultimately will be
paid by the policyholder.

The $5 million certification threshold
in TRIA is based upon “property and
casualty insurance losses,” a term that
is not defined under the statute. By
contrast, TRIA defines the term insured
loss, which governs the calculation of
the Program Trigger and the Program
Cap, as ““‘any loss resulting from an act
of terrorism . . . that is covered by
primary or excess property and casualty
insurance issued by an insurer[.]” 13 The
term property and casualty insurance is
also defined under TRIA, and refers to
all insurance subject to the Program.14
Treasury also commonly refers to
property and casualty insurance as the
“TRIP-eligible lines of insurance.”

In practice, the certification analysis
needed to accurately assess the size of
an event involves calculating all losses
associated with property and casualty
insurance policies, regardless of
whether the policyholder obtained
terrorism risk coverage within the
policy. The calculated amount would
also include, for example, policy
deductibles or fronting arrangements,
even though the financial loss
associated with these components will
ultimately fall on the policyholder.15
Accordingly, Treasury proposes to add
language to Section 50.4(b)(2)(ii) to
clarify that, for purposes of the
certification analysis, “property and
casualty insurance losses” include any
losses associated with a property and
casualty insurance policy, even if those
losses are ultimately payable by the
policyholder.

The proposed change to the definition
of insured loss in Section 50.4(n) would
add subsection (3)(iv) to clarify that
insured loss does not include amounts
that are paid by the policyholder under
property and casualty insurance
policies.

An insured loss under TRIA governs
payments under the Program, including
application of the Program Trigger and
Program Cap. As noted above, it is
defined as “any loss resulting from an
act of terrorism . . . that is covered by
primary or excess property and casualty
insurance issued by an insurer|[.]” 16
Insured losses “covered” means insured
losses paid by insurers under insurance

13 TRIA, sec. 102(5).

14 TRIA, sec. 102(11).

15 Treasury also addressed the potential
parameters of the “property and casualty insurance
losses” language in its 2015 report, The Process for
Certifying an “Act of Terrorism” Under the
Terrorism Risk Insurance Act of 2002 (Certification
Report), at 6 (https://www.treasury.gov/resource-
center/fin-mkts/Documents/TRIP_Certification_
Report.pdf).

16 TRIA, sec. 102(5).


https://www.treasury.gov/resource-center/fin-mkts/Documents/TRIP_Certification_Report.pdf
https://www.treasury.gov/resource-center/fin-mkts/Documents/TRIP_Certification_Report.pdf
https://www.treasury.gov/resource-center/fin-mkts/Documents/TRIP_Certification_Report.pdf
https://home.treasury.gov/system/files/311/5-20-ACRSM-Report-Final.pdf
https://home.treasury.gov/system/files/311/5-20-ACRSM-Report-Final.pdf
https://home.treasury.gov/system/files/311/5-20-ACRSM-Report-Final.pdf
https://www.gao.gov/assets/710/706252.pdf
https://www.gao.gov/assets/710/706252.pdf
https://www.federalregister.gov/documents/2016/12/27/2016-31244/guidance-concerning-stand-alone-cyber-liability-insurance-policies-under-the-terrorism-risk
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policies within the scope of the
Program. This reading is consistent with
TRIA’s intent, which is to provide a
backstop for the losses of insurance
companies. There is no mechanism
under TRIA for policyholders to recover
“insured losses” from Treasury.1? If the
insured loss of an insurer included the
obligations of its policyholders, it could
permit an insurer to achieve a double
recovery of its losses.18

Although the insured loss definition
under TRIA does not expressly exclude
a deductible under a policy for which
the policyholder will be responsible,
such a deductible would not be
“covered” by the insurer unless the
policyholder failed to pay it.2® TRIA
bases the Federal share payment upon
“all payments made for insured losses”
by the insurer.20 Therefore, for purposes
of the Program Trigger and Program
Cap, TRIA contemplates an insured loss
definition that is limited to the actual
losses sustained by the participating
insurers. Accordingly, Treasury
proposes to add a new subsection (3)(iv)
to Section 50.4(n) to clarify that insured
loss does not include amounts paid by
policyholders as part of their retained
obligations under TRIP-eligible lines
policies subject to the Program.

The proposed change to Section
50.4(w) would incorporate into the
Program rules the guidance provided by
Treasury in December 2016. That
guidance stated that stand-alone cyber
liability insurance is subject to the
Program, unless it is otherwise
identified for state reporting purposes as
a type of insurance that is not property
and casualty insurance under the
Program. In the guidance, Treasury also
noted the uncertainty presented in some
circumstances as to whether cyber
liability insurance is within the scope of

17 See, e.g., TRIA, sec. 103(e)(1)(A) (“The Federal
share of compensation under the Program to be paid
by the Secretary for insured losses of an insurer )
(Emphasis added.).

18 Id., sec. 103(e)(1)(C) (prohibiting duplicative
compensation where the Federal Government has
through another program already provided
compensation for the insured losses in question).

19 Insurance practices may make the insurer
responsible for payment of a policy deductible to
a third party, with the policyholder subject to the
insurer’s claim for reimbursement of the deductible
amount. By contrast, the policyholder must satisfy
a self-insured retention obligation before any
obligation on the part of the insurer is triggered
under the policy. Thus, this issue would be limited
to policyholder deductibles and not self-insured
retentions, which could not be considered
“property and casualty insurance issued by an
insurer.” If an insurer paid a deductible that was
not reimbursed by the policyholder (because of
financial responsibility issues), Treasury could
view such a payment as being within the definition
of “insured loss” under “property and casualty
insurance issued by an insurer.”

20 TRIA, sec. 103(b)(5)(B)(ii).

the Program, since it is often written as
professional liability insurance, which
is a type of insurance expressly
excluded from TRIP.21 Treasury
observed, however, that the National
Association of Insurance Commissioners
(NAIC) had recently identified, for state
purposes, an insurance product called
“Cyber Liability” within the general
scope of the Other Liability line of
insurance, which is generally subject to
the Program.22

Given that this is a type of
insurance 23 within a line of insurance
subject to the Program, and is not
otherwise excluded in any fashion,
Treasury confirmed in its guidance that
such stand-alone cyber liability
insurance is subject to the Program, and
instructed participating insurers (to the
extent they were not doing so already)
to conform to the “‘make available” and
disclosure requirements of TRIA with
respect to such policies. Since the TRIA
compliance periods identified in the
guidance have now passed, there is no
need to further modify the Program
Rules to address the timing of when
TRIA requirements for such insurance
must be met.

Section 50.6—Special Rules for Interim
Guidance Safe Harbors

The proposed change to Section
50.6(b) updates the reference to the
Program’s website to the current address
and deletes specific reference to now-
obsolete prior Interim Guidance.

Subpart B—Disclosures as Conditions
for Federal Payment

Section 50.16—Use of Model Forms

The proposed change to Section 50.16
updates the reference to the Program’s
website to the current address.

Subpart C—Mandatory Availability

Section 50.20—General Mandatory
Availability Requirements

The proposed change provides that
participating insurers must now comply
with the “make available” requirement
through December 31, 2027, as
distinguished from December 31, 2020,
given the Program extension provided
for under the 2019 Reauthorization Act.

21 TRIA, sec. 102(11); see Cyber Guidance, 81 FR
95312-13.

22 Cyber Guidance, 81 FR 95313; see NAIC,
Uniform Property & Casualty Product Coding
Matrix (effective Jan. 1, 2020), 10, https://
www.naic.org/documents/industry_pcm_p_c_
2020.pdf.

231n one place in the Cyber Guidance, stand-
alone cyber liability insurance was identified as, for
reporting purposes, a sub-line of insurance within
Other Liability, which is not the case, and the
proposed rule does not incorporate such language.

Subpart D—State Residual Market
Insurance Entities; Workers’
Compensation Funds

Section 50.30—General Participation
Requirements

The proposed change to Section 50.30
updates the reference to the Program’s
website to the current address.

Subpart E—Self-Insurance
Arrangements; Captives [Reserved]

Treasury continues to reserve Subpart
E for future additional rules addressing
the participation of self-insurance
arrangements and captive insurers in
TRIP. Treasury poses a number of
questions below concerning the
participation of captive insurers in the
Program, as to which it seeks comments
from the public.

Subpart F—Data Collection

There are no proposed changes to
Subpart F.

Subpart G—Certification

There are no proposed changes to
Subpart G. Treasury poses a number of
questions below concerning Treasury’s
certification process under its existing
rules, as to which it seeks comments
from the public.

Subpart H—Claims Procedures

Section 50.74—Payment of Federal
Share of Compensation

The proposed change to Section 50.74
updates the reference to the Program’s
website to the current address.

Subpart I—Audit and Investigative
Procedures

Section 50.83—Adjustment of Civil
Monetary Penalty Amount

The proposed change to Section 50.83
updates the reference to the Program’s
website to the current address.

Subpart J—Recoupment and Surcharge
Procedures

Section 50.90—Mandatory and
Discretionary Recoupment

The proposed change to Section 50.90
identifies the new dates by which
Treasury must collect mandatory
recoupment amounts under the 2019
Reauthorization Act.

Subpart K—Federal Cause of Action;
Approval of Settlements

Section 50.103—Procedure for
Requesting Approval of Proposed
Settlements

The proposed change to Section
50.103 updates the reference to the
Program’s website to the current
address.


https://www.naic.org/documents/industry_pcm_p_c_2020.pdf
https://www.naic.org/documents/industry_pcm_p_c_2020.pdf
https://www.naic.org/documents/industry_pcm_p_c_2020.pdf
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Subpart L—Cap on Annual Liability

There are no proposed changes to
Subpart L.

IV. Request for Comments Concerning
Certification Process and Captive
Insurers

FIO periodically issues reports and
proposes regulations to address and
improve the efficiency and effectiveness
of the administration of the Program.

FIO has also received
recommendations from the ACRSM on
certain issues. In its May 2020 report,
the ACRSM made a number of
suggestions concerning the certification
process under TRIA, including matters
concerning the treatment of cyber
incidents, a potential petitioning
procedure for a certification process,
and further adjustment of the existing
timeframes in the Program rules
associated with the certification
process.24 Treasury invites the public to
comment on the following issues:

Program’s Treatment of Cyber Events
Outside the United States

TRIA is generally limited (subject to
certain defined exceptions) to acts of
terrorism that “result[] in damage
within the United States.” 25 The
ACRSM has asked that FIO evaluate
whether “cyber incidents that occur
outside the U.S. with damage outside
the U.S., but with impacts both inside
and outside the U.S.” could be eligible
for certification under the Program. We
request comment on:

(a) Whether cyber events outside the
United States can inflict cyber-related
losses within the United States that
qualify as “damage within the United
States” for purposes of TRIA;

(b) To the extent such cyber events
can be said to inflict losses that qualify
as ‘‘damage within the United States,”
whether such losses may also be subject
to compensation under the terrorism
risk insurance pools or arrangements of
other jurisdictions; and

(c) How Treasury could evaluate such
losses representing “‘damage within the
United States” from a certification
standpoint, particularly if the causative
cyber events in question take place
outside the United States.

Certification Process

The ACRSM recommended that
Treasury establish a petitioning
procedure under the Program rules that
would permit third parties to request
that Treasury commence a certification
process under its rules. We request
comment on:

24 ACRSM Report, 6, 27.

(a) How such a procedure could be
established consistent with TRIA;

(b) What types of parties should be
permitted to make such a petition to
Treasury; and

(c) The information that a prospective
petitioner should be required to submit
to inform Treasury that the certification
requirements of TRIA have been met,
including but not limited to whether
property and casualty insurance losses
have met the $5 million certification
threshold.

The ACRSM also recommended that
Treasury consider whether the existing
time periods and notification
requirements under the certification
process should be modified. Treasury
invites comment on this proposal, while
noting that it has previously
acknowledged the difficulty of using
prescriptive time periods or
requirements in connection with the
certification process.2¢ We request
comment on:

(a) How different time periods or
notification requirements under the
certification process could affect the
administration of the Program and the
terrorism risk insurance market; and

(b) How any modifications to the
existing time periods or notification
requirements would be consistent with
the flexibility that Treasury has
previously indicated it needs for
certification under various
circumstances.

Captive Insurers

Prior Treasury studies concerning the
effectiveness of the Program have noted,
in connection with analysis of the
results of modeled loss questions posed
by Treasury, that captive insurers have
been projected to receive benefits in
connection with those hypothetical loss
events that are proportionally larger
than those received by other insurance
industry segments.2? In addition, the
ACRSM Report provides an example of
how losses of a similar size could be
reimbursed for such insurers as
compared with conventional insurers
that have a much larger direct earned
premium base from which Program
deductibles are calculated, and

27 See Treasury, Report on the Effectiveness of the
Terrorism Risk Insurance Program (June 2018), 47—
53, https://home.treasury.gov/system/files/311/
2018_TRIP_Effectiveness_Report.pdf; Treasury,
Report on the Effectiveness of the Terrorism Risk
Insurance Program (June 2020), 49-55, https://
home.treasury.gov/system/files/311/2020-TRIP-
Effectiveness-Report.pdf. Based upon the
information available to FIO, this is likely because
although captive insurers may insure large
exposures of their policyholders, they tend to have
smaller deductibles under the Program because of
the small amount of their overall TRIP-eligible lines
premiums.

recommends that Treasury provide
further transparency concerning the
participation of captive insurers in the
Program.28 We request comment on:

(1) With respect to captive insurers:

(a) Whether, in light of the size and
operation of captive insurers and the
current structure of TRIP, captive
insurers are likely to obtain larger
payments under the Program in a large
loss event as compared to traditional
insurers that assume similar risk
€XpOosures;

(b) Whether there are administrative
rule changes that could be made to the
Program rules and administration for
captive insurers that would result in
recovery percentages for captive
insurers that may be more consistent
with those indicated in modeled loss
analyses for other industry segments;

(c) Whether the Program should
attribute some amount of captive parent
revenues to captive insurers for TRIP
deductible calculation purposes; and

(d) Whether changes to the Program
structure for captive insurers could
prevent policyholders (who may be
unable to obtain terrorism risk
insurance in the conventional market
for a reasonable price) from obtaining
such insurance from captive insurers.

(2) Whether FIO should make public
financial information regarding
participating captive insurers, taking
into account whether this additional
transparency would be beneficial to the
terrorism risk insurance market and the
administration of TRIP. We request
comment on:

(a) The information that should and
should not be made available to the
public;

(b) The reasons for making (or not
making) this type of information
available to the public;

(c) Whether the publication of
information on an individual company
basis is consistent with the provisions of
TRIA stating that Treasury should only
obtain information from participating
insurers in an anonymized fashion, and
otherwise providing for the
confidentiality of the information
submitted; 29 and

(d) How making information publicly
available concerning captive insurers
could address, if at all, the issues
presented by potentially
disproportionate recoveries by captive
insurers under TRIP, or otherwise assist
FIO in the administration of the
Program.

(3) Any other issues regarding the
participation of captive insurers in
TRIP.

28 ACRSM Report, 6, 19-20.
29 TRIA, sec. 104(h)(3), (5).


https://home.treasury.gov/system/files/311/2018_TRIP_Effectiveness_Report.pdf
https://home.treasury.gov/system/files/311/2018_TRIP_Effectiveness_Report.pdf
https://home.treasury.gov/system/files/311/2020-TRIP-Effectiveness-Report.pdf
https://home.treasury.gov/system/files/311/2020-TRIP-Effectiveness-Report.pdf
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V. Procedural Requirements

Executive Order 12866, “Regulatory
Planning and Review.” This proposed
rule is not a significant regulatory action
for purposes of Executive Order 12866,
“Regulatory Planning and Review,” and
thus has not been reviewed by the
Office of Management and Budget
(OMB).

Regulatory Flexibility Act. Under the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., Treasury must consider whether
this rule, if promulgated, will have a
“significant economic impact on a
substantial number of small entities.” 5
U.S.C. 605(b). In this case, Treasury
certifies that this proposed rule, if
adopted, would not have a significant
economic impact on a substantial
number of small entities, because the
changes it proposes are largely
ministerial and are not expected to
impact small entities more than the
existing Program regulations.

Paperwork Reduction Act. No
collection of information is addressed in
this proposed rule. Treasury continues
to submit to OMB for review, under the
requirements of the Paperwork
Reduction Act, 44 U.S.C. 3507(d),
material changes to existing collection
requirements.

List of Subjects in 31 CFR Part 50

Insurance, Terrorism.

For the reasons stated in the
preamble, the Department of the
Treasury proposes to amend 31 CFR
part 50 as follows:

PART 50—TERRORISM RISK
INSURANCE PROGRAM

m 1. The authority citation for part 50 is
revised to read as follows:

Authority: 5 U.S.C. 301; 31 U.S.C. 321;
Title I, Pub. L. 107-297, 116 Stat. 2322, as
amended by Pub. L. 109144, 119 Stat. 2660,
Pub. L. 110-160, 121 Stat. 1839, Pub. L. 114—
1, 129 Stat. 3, Pub. L. 116-94, 133 Stat. 2534
(15 U.S.C. 6701 note), Pub. L. 114—74, 129
Stat. 601, Title VII (28 U.S.C. 2461 note).

m 2. Amend § 50.1 by revising paragraph
(a) as follows:

§50.1 Authority, purpose, and scope.

(a) Authority. This part is issued
pursuant to authority in Title I of the
Terrorism Risk Insurance Act of 2002,
Public Law 107-297, 116 Stat. 2322, as
amended by the Terrorism Risk
Insurance Extension Act of 2005, Public
Law 109-144, 119 Stat. 2660, the
Terrorism Risk Insurance Program
Reauthorization Act of 2007, Public Law
110-160, 121 Stat. 1839, the Terrorism
Risk Insurance Program Reauthorization
Act of 2015, Public Law 114-1, 129 Stat.
3, and the Terrorism Risk Insurance

Program Reauthorization Act of 2019,
Public Law 116-94, 133 Stat. 2534.

m 3. Amend § 50.4 by revising
paragraphs (b)(2)(ii), (n)(3), (w)(1) and
(w)(2) as follows:

§50.4 Definitions.

* * * * *
(b) * % %
(2] * *x %

(ii) Property and casualty insurance
losses resulting from the act, in the
aggregate, do not exceed $5,000,000. For
these purposes, property and casualty
insurance losses include any amounts
subject to payment under a property and
casualty insurance policy, even if the
policyholder declined to obtain
terrorism risk insurance under the
policy or is otherwise ultimately

responsible for the payment.
* * * * *

(Il) * *x %

(3) EE

(iii) Payments by an insurer in excess
of policy limits; or

(iv) Amounts paid by a policyholder
as required under the terms and
conditions of property and casualty
insurance issued by an insurer.
* * * * *

(W) * % %

(1) Means commercial lines within
only the following lines of insurance
from the NAIC’s Exhibit of Premiums
and Losses (commonly known as
Statutory Page 14): Line 1—Fire; Line
2.1—Allied Lines; Line 5.1—
Commercial Multiple Peril (non-liability
portion); Line 5.2—Commercial
Multiple Peril (liability portion); Line
8—Ocean Marine; Line 9—Inland
Marine; Line 16—Workers’
Compensation; Line 17—Other Liability;
Line 18—Products Liability; Line 22—
Aircraft (all perils); and Line 27—Boiler
and Machinery; a stand-alone cyber
liability policy falling within Line 17—
Other Liability, is property and casualty
insurance, so long as it is not otherwise
identified for state reporting purposes as
a policy that is not property and
casualty insurance, such as professional
liability insurance.

(2) Property and casualty insurance
does not include:

m 4. Amend § 50.6 by revising paragraph
(b) as follows:

§50.6 Special rules for Interim Guidance
safe harbors.

* * * * *

(b) For purposes of this section, any
Interim Guidance will be posted by
Treasury at https://home.treasury.gov/
policy-issues/financial-markets-

financial-institutions-and-fiscal-service/
federal-insurance-office/terrorism-risk-
insurance-program.

m 5. Amend § 50.16 by revising
paragraph (c) as follows:

§50.16 Use of model forms.
* * * * *

(c) Definitions. For purposes of this
section, references to NAIC Model
Disclosure Form No. 1 and NAIC Model
Disclosure Form No. 2 refer to such
forms as revised in March 2020, or as
subsequently modified by the NAIC,
provided that Treasury has stated that
usage by insurers of any such
subsequently modified forms is deemed
to satisfy the disclosure requirements of
the Act and that the insurer uses the
most current forms, so approved by
Treasury, that are available at the time
of disclosure. These forms may be found
on the Treasury website at https://
home.treasury.gov/policy-issues/
financial-markets-financial-institutions-
and-fiscal-service/federal-insurance-
office/terrorism-risk-insurance-program.
m 6. Amend § 50.20 by revising
paragraphs (b) and (c) as follows:

§50.20 General mandatory availability
requirements.
* * * * *

(b) Compliance through 2027. Under
section 108(a) of the Act, an insurer
must comply with paragraphs (a)(1) and
(2) of this section through calendar year
2027.

(c) Beyond 2027. Notwithstanding
paragraph (a)(2) of this section and
§50.22(a), property and casualty
insurance coverage for insured losses
does not have to be made available
beyond December 31, 2027, even if the
policy period of insurance coverage for
losses from events other than acts of
terrorism extends beyond that date.

m 7. Amend § 50.30 by revising
paragraph (c) as follows:

§50.30 General participation
requirements.
* * * * *

(c) Identification. Treasury maintains
a list of state residual market insurance
entities and state workers’
compensation funds at https://
home.treasury.gov/policy-issues/
financial-markets-financial-institutions-
and-fiscal-service/federal-insurance-
office/terrorism-risk-insurance-program.
Procedures for providing comments and
updates to that list are posted with the
list.
m 8. Amend § 50.74 by revising
paragraph (b) as follows:

§50.74 Payment of Federal share of
compensation.
* * * * *
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