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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 51

[Document Number AMS-SC-17-0076, SC-
18-327]

U.S. Standards for Grades of
Grapefruit (Texas and States Other
Than Florida, California, and Arizona)
and U.S. Standards for Grades of
Oranges (Texas and States Other Than
Florida, California, and Arizona)

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) of the U.S. Department of
Agriculture (USDA) is revising the U.S.
Standards for Grades of Grapefruit
(Texas and States other than Florida,
California, and Arizona) and the U.S.
Standards for Grades of Oranges (Texas
and States other than Florida,
California, and Arizona). The revision
will convert the Acceptable Quality
Level (AQL) tables from showing the
acceptable number of allowable
defective fruit in each grade to showing
the percentage of defects permitted in
each grade; revise the minimum sample
size to 25 fruit; update size
classifications; remove references to
Temple oranges from the orange
standards for grade; and more closely
align terminology in both grade
standards with Florida and California
citrus standards.

DATES: Effective November 30, 2020.
FOR FURTHER INFORMATION CONTACT:
Olivia L. Banks, USDA, Specialty Crops
Inspection Division, 100 Riverside
Parkway, Suite 101, Fredericksburg, VA
22406; by phone (540) 361-1120; fax
(540) 361-1199; or, email olivia.banks@
usda.gov. Copies of the revised U.S.
Standards for Grades of Grapefruit
(Texas and States other than Florida,
California, and Arizona) and U.S.
Standards for Grades of Oranges (Texas

and States other than Florida,
California, and Arizona) are available at
https://www.ams.usda.gov/grades-
standards/fruits.

SUPPLEMENTARY INFORMATION: The
changes convert the AQL tables in the
U.S. Standards for Grades of Grapefruit
(Texas and States other than Florida,
California, and Arizona) and the U.S.
Standards for Grades of Oranges (Texas
and States other than Florida,
California, and Arizona) from showing
the acceptable number of allowable
defective fruit in each grade to showing
the percentage of defects permitted in
each grade, revise minimum sample size
to 25 fruit, update size classifications,
remove reference to Temple orange in
the orange standards for grade, and
more closely align terminology in both
grade standards with Florida and
California citrus standards. These
revisions also affect the grade
requirements under the marketing order
(Order) Oranges and Grapefruit Grown
in Lower Rio Grande Valley in Texas, 7
CFR part 906, issued under the
Agricultural Marketing Agreement Act
of 1937 (7 U.S.C. 601-674) and
applicable imports.

Executive Orders 12866, 13771, and
13563

This rule falls within a category of
regulatory actions that the Office of
Management and Budget (OMB)
exempted from Executive Order 12866
review. Additionally, because this rule
does not meet the definition of a
significant regulatory action, it does not
trigger the requirements contained in
Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”’ (February 2, 2017).
Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits,
including potential economic,
environmental, public health and safety
effects, and distributive impacts and
equity. Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Background

AMS continuously reviews fruit and
vegetable grade standards to assess their
effectiveness in the industry and to
modernize language. On September 20,
2016, AMS received a request from the
TVCC to modernize the language of and
clarify the Texas citrus standards by
removing outdated AQL tables. The
standards were last revised in
September 2003. AMS worked closely
with the TVCC throughout the
development of the proposed revisions,
soliciting their comments and
suggestions about the standards through
discussion drafts that outlined the
conversion from AQL tables to a defined
percentage of defects permitted in each
grade. The revised percentages
correspond to those currently allowed
in the AQL tables and more closely
align with California and Florida orange
and grapefruit standards.

Additional revisions to the Texas
grapefruit standard include adding size
64 to the size classifications to align
with sizes in the Order; changing the
minimum sample size from 33 to 25
fruit; and changing the scoring basis for
defects from a 70-size fruit to a 4s-inch
grapefruit. Revisions to the Texas orange
standard also include adding size 163 to
the size classifications to align with
sizes in the Order; changing the
minimum sample size from 50 to 25
fruit; changing the scoring basis for
defects from a 200-size fruit to a 27s-
inch orange; and removing Temple
oranges from the standard.

AMS also conducted a grapefruit
shape survey with the TVCC to identify
areas of the standards for revision in
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order to more closely align the Texas
citrus standards with those of Florida
and California. On May 23, 2018, AMS
met with the TVCC to review the
proposed revisions. These efforts
culminated with the TVCC submitting a
petition to AMS on June 12, 2018 to
revise the U.S. standards for Texas
oranges and grapefruit as discussed and
approved at the May 2018 meeting. The
revisions more closely align terminology
related to defects and grade
requirements with the Florida citrus
grade standards as requested by the
TVCC and align the standards with
current industry practices.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this rule on
small entities. Accordingly, AMS has
prepared this regulatory flexibility
analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.

This rule will revise the U.S.
Standards for Grades of Grapefruit
(Texas and States other than Florida,
California, and Arizona) and U.S.
Standards for Grades of Oranges (Texas
and States other than Florida,
California, and Arizona) that were
issued under the Agricultural Marketing
Act of 1946. Standards issued under the
1946 Act are voluntary.

There are approximately 170
producers of grapefruit and oranges in
the production area and 22 handlers
subject to regulation under the Order.
Small agricultural producers are defined
by the Small Business Administration
(SBA) as those having annual receipts
less than $1,000,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $30,000,000 (13 CFR 121.201).

According to Texas Valley Citrus
Committee (TVCC) data, the average
price for Texas citrus during the 2018-
19 season prices ranged from $11.69 to
$25.78 per carton. The average price
was $22.23 per carton ($11.69 plus
$25.78 equals $37.47, divided by 2
equals $18.74 per carton) and total
shipments were 6.6 million cartons.
Using the average price, shipment
information, and number of handlers,
and assuming a normal distribution, the
majority of handlers would have average
annual receipts of less than $30,000,000
($22.23 per carton times 6.6 million
cartons equals $123.7 million, divided
by 22 equals $5.6 million per handler).

In addition, based on National
Agricultural Statistics Service
information, the average Free on Board
(f.0.b.) price for Texas citrus during the
2018-19 season was approximately
$33.27 per carton. Using the average
f.o.b. price, shipment information, and
the number of producers, and assuming
a normal distribution, the majority of
producers would have annual receipts
of $1.3 million, which is more than
$1,000,000 ($33.27 per carton times 6.6
million cartons equals $219.6 million,
divided by 170 equals $1.3 million per
producer). Thus, the majority of
producers of Texas citrus may be
classified as large entities, while the
majority of handlers of Texas citrus may
be classified as small entities.

This rule will convert the AQL Tables
from showing the acceptable number of
allowable defective fruit in each grade
to a percentage of defects permitted in
each grade, revise minimum sample size
to 25 fruit, update size classifications,
remove references to Temple orange
from the orange standards for grade, and
more closely align terminology in both
standards for grade with Florida and
California citrus standards.

This action will make the standards
more consistent with current marketing
trends and practices. This action will
not impose any additional reporting or
recordkeeping requirements on small or
large orange or grapefruit producers or
handlers. USDA has not identified any
Federal rules that duplicate, overlap, or
conflict with this rule. However, there
are marketing programs that regulate the
handling of oranges and grapefruit
under 7 CFR part 906. Oranges and
grapefruit subject to the Order must
meet certain requirements set forth in
the grade standards for oranges and
grapefruit.

On March 10, 2020, AMS published a
Proposed Rule in the Federal Register
(85 FR 13833) soliciting comments on
revisions to the U.S. Standards for
Grades of Grapefruit (Texas and States
other than Florida, California, and
Arizona) and U.S. Standards for Grades
of Oranges (Texas and States other than
Florida, California, and Arizona). One
comment was submitted by May 11,
2020, the closing date of the public
comment period.

The comment fully supported the
revisions and commended the USDA for
taking steps to bring standardization to
the grading system used for Texas
citrus, putting Texas in line with
systems used in other citrus production
areas of the United States.

Based on the information gathered,
AMS is revising the U.S. Standards for
Grades of Grapefruit (Texas and States
other than Florida, California, and

Arizona), and U.S. Standards for Grades
of Oranges (Texas and States other than
Florida, California, and Arizona).

List of Subjects in 7 CFR Part 51

Food grades and standards, Fruits,
Nuts, Reporting and recordkeeping
requirements, Vegetables.

For reasons set forth in the preamble,
7 CFR part 51 is amended as follows:

PART 51—FRESH FRUITS,
VEGETABLES AND OTHER
PRODUCTS (INSPECTION,
CERTIFICATION, AND STANDARDS)

m 1. The authority citation for part 51
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

SUBPART D—APPLICATION OF
TOLERANCES

m 2. Revise the heading for subpart D to
read as set forth above:

m 3. Revise §51.620 to read as follows:

§51.620 U.S. Fancy.

“U.S. Fancy” consists of grapefruit
which meet the following requirements:

(a) Basic requirements:

(1) Discoloration: Not more than one-
tenth of the surface, in the aggregate,
may be affected by discoloration. (See
§51.638.);

) Firm;

) Mature;

) Similar varietal characteristics;
) Smooth texture;
) Well formed; and
) Well Colored
) Free from:
) Ammoniation;
) Bruises;

) Buckskin;
) Decay;

) Growth cracks;

) Scab;

) Skin breakdown

) Sprayburn;

) Unhealed skin breaks; and
0) Wormy fruit.

) Free from injury caused by:

) Green spots;

) Hail;

) Oil spots

) Scale;

) Scars; and

) Thorn scratches.

) Free from damage caused by:
) Dryness or mushy condition;
) Insects;

) Sprouting;

) Sunburn; and

) Other means.

(e) For tolerances see §51.628.

m 4. Revise §51.621 to read as follows:

§51.621 U.S. No. 1.

“U.S. No. 1” consists of grapefruit
which meet the following requirements:

(2
(3
(4
(5
(6
(7
(b
(1
(2
(3
(4
(5
(6
(7
(8
(9
(1
(c
(1
(2
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(5
(6
(d
(1
(2
(3
(4
(5
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(a) Basic requirements:
(1) Discoloration: Not more than one-

half of the surface, in the aggregate, may

be affected by discoloration. (See
§51.638.);

) Fairly smooth texture;

) Fairly well colored;

) Fairly well formed;

) Firm;

) Mature; and
) Similar varietal characteristics.
) Free from:
) Bruises;

) Caked melanose;

) Decay;

) Growth cracks;

) Sprayburn;
) Unhealed skin breaks; and

) Wormy fruit.

) Free from damage caused by:
) Ammoniation;

) Buckskin;
) Caked melanose;

) Dryness or mushy condition;
) Green spots;
) Hail;

) Oil spots;

) Scab;

) Scale;

0) Scars;

1) Skin breakdown;

2) Sprayburn;

3) Sprouting;

4) Sunburn;

5) Thorn scratches; and

6) Other means.

(d) For tolerances see §51.628.

m 5. Revise §51.623 to read as follows:

(2
(3
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§51.623 U.S. No. 1 Bronze.

The requirements for this grade are
the same as for U.S. No. 1 except that
all fruit must show some discoloration
and at least 10 percent, by count, of the
fruit shall have more than one-half of
their surface, in the aggregate, affected
by discoloration. The predominating
discoloration on each of these fruits
shall be of rust mite type. For tolerances
see §51.628.

m 6. Revise § 51.624 to read as follows:

§51.624 U.S. Combination.

“U.S. Combination” consists of a
combination of U.S. No. 1 and U.S. No.
2 grapefruit: Provided, That at least 55
percent, by count, meet the
requirements of U.S. No. 1 grade for
defects, And provided further, That the
lot meets the basic requirement for
discoloration as specified in the U.S.
No. 2 grade. For tolerances see §51.628.

m 7. Revise §51.625 to read as follows:

§51.625 U.S. No. 2.

“U.S. No. 2” consists of grapefruit
which meet the following requirements:

(a) Basic requirements:

(1) Discoloration: Not more than two-
thirds of the surface, in the aggregate,

may be affected by discoloration. (See
§51.638.);

(2) Fairly firm;

(3) Mature;

(4) Not more than slightly misshapen;

(5) Not more than slightly rough
texture;

(6) Slightly colored; and

(7) Similar varietal characteristics.

(b) Free from:

(1) Bruises;

(2) Decay;

(3) Growth cracks;

(4) Unhealed skin breaks; and

(5) Wormy fruit.

(c) Free from serious damaged caused
by:

(1) Ammoniation;

(2) Buckskin;

(3) Caked melanose;

(4) Dryness or mushy condition;

(5) Green spots;

(6) Hail;

(7) Oil spots;

(8) Scab;

(9) Scale;

(10) Scars;

(11) Skin breakdown;
(12) Sprayburn;
(13) Sprouting;
(14) Sunburn;
(15) Thorn scratches; and
(16) Other means.
(d) For tolerances see §51.628.

m 8. Revise § 51.626 to read as follows:

§51.626 U.S. No. 2 Russet.

The requirements for this grade are
the same as for U.S. No. 2 except that
at least 10 percent of the fruit shall have
more than two-thirds of their surface, in
the aggregate, affected by any type of
discoloration. For tolerances see
§51.628.

m 9. Revise § 51.627 to read as follows:

§51.627 U.S. No. 3.

“U.S. No. 3” consists of grapefruit
which meet the following requirements:

(a) Basic requirements:

(1) Mature;

(2) May be misshapen;

(3) May be slightly spongy;

(4) May have rough texture;

(5) May be poorly colored. Not more
than 25 percent of the surface may be
of a solid dark green color;

(6) Not seriously lumpy or cracked;
and

(7) Similar varietal characteristics.

(b) Free from:

(1) Decay;

(2) Unhealed skin breaks; and

(3) Wormy fruit.

(c) Free from very serious damage
caused by:

(1) Ammoniation;

(2) Buckskin;

(3) Caked melanose;

Dryness or mushy condition;
Green spots;

Hail;

Oil spots;

Scab;

Scale;

) Scars;

) Skin breakdown;

) Sprayburn;

) Sprouting;

) Sunburn;

) Thorn scratches; and

) Other means.

(d) For tolerances see § 51.628.

W 10. Revise § 51.628 to read as follows:

(4)
(5)
(6)
(7)
(8)
(9)
(10
(11
(12
(13
(14
(15
(16
)

§51.628 Tolerances.

In order to allow for variations
incident to proper grading and handling
in each of the foregoing grades, the
following tolerances, by count, based on
a minimum 25 count sample, are
provided as specified. No tolerance
shall apply to wormy fruit.

(a) Defects—(1) U.S. Fancy, U.S. No.
1, U.S. No. 1 Bright, U.S. No. 1 Bronze,
U.S. No. 2, and U.S. No. 2 Russet—(i)
For defects at shipping point.! Not more
than 10 percent of the fruit in any lot
may fail to meet the requirements of the
specified grade: Provided, That included
in this amount not more than 5 percent
shall be allowed for defects causing very
serious damage, including in this latter
amount not more than 1 percent for
decay.

(ii) For defects en route or at
destination. Not more than 12 percent of
the fruit in any lot may fail to meet the
requirements of the specified grade:
Provided, That included in this amount
not more than the following percentages
shall be allowed for defects listed:

(A) 10 percent for fruit having
permanent defects; or

(B) 7 percent for defects causing very
serious damage, including therein not
more than 5 percent for very serious
damage by permanent defects and not
more than 3 percent for decay.

(2) U.S. Combination—(i) For defects
at shipping point.! Not more than 10
percent of the fruit in any lot may fail
to meet the requirements of the U.S. No.
2 grade: Provided, That included in this
amount not more than 5 percent shall be
allowed for defects causing very serious
damage, included in this latter amount
not more than 1 percent for decay.

(ii) For defects en route or at
destination. Not more than 12 percent of
the fruit in any lot may fail to meet the
requirements of the U.S. No. 2 grade:
Provided, That included in this amount
not more than the following percentages
shall be allowed for defects listed:

(A) 10 percent for fruit having
permanent defects; or

(B) 7 percent for defects causing very
serious damage, including therein not
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more than 5 percent for very serious
damage by permanent defects and not
more than 3 percent for decay.

(iii) For defects at shipping point!
and en route or at destination. No part
of any tolerance shall be allowed to
reduce, for the lot as a whole, the 55
percent of U.S. No. 1 fruit required in
the U.S. Combination grade, but
individual samples may have not more
than 15 percent less than the required
percentage for the grade: Provided, That
the entire lot averages within the
percentage required.

(3) U.S. No. 3—(i) For defects at
shipping point.! Not more than 10
percent of the fruit in any lot may fail
to meet the requirements of the grade:
Provided, That included in this amount
not more than 1 percent for decay.

(ii) For defects en route or at
destination. Not more than 12 percent of
the fruit in any lot may fail to meet the
requirements of the grade: Provided,
That included in this amount not more
than the following percentages shall be
allowed for defects listed:

(A) 10 percent for fruit having
permanent defects; or

(B) 3 percent for decay.

(b) Discoloration—(1) U.S. No. 1, U.S.
No. 1 Bright, U.S. Combination, and
U.S. No. 2. Not more than 10 percent of
the fruit in any lot may fail to meet the
requirements relating to discoloration as
specified in each grade; No sample may
have more than 20 percent of the fruit
with excessive discoloration: Provided,
That the entire lot averages within the
percentage specified.

(2) U.S. No. 1 Bronze. At least 10
percent of the fruit shall have more than
one-half of the surface, in the aggregate,
affected by discoloration, and no part of
any tolerance shall be allowed to reduce
this percentage: Provided, That the
entire lot averages within the percentage
specified. No tolerance is provided for
fruit showing no discoloration.

(3) U.S. No. 2 Russet. At least 10
percent of the fruit shall have more than
two-thirds of the surface, in the
aggregate, affected by discoloration, and
no part of any tolerance shall be allowed
to reduce this percentage: Provided,
That the entire lot averages within the
percentage specified.

1 Shipping point, as used in these
standards, means the point of origin of the
shipment in the producing area or at port of
loading for ship stores or overseas shipment,

or, in the case of shipments from outside the
continental United States, the port of entry
into the United States.

m 11. Revise the undesignated center
heading before § 51.629 to read as
follows:

Application of Tolerances
m 12. Revise §51.629 to read as follows:

§51.629 Application of tolerances.

Individual samples are subject to the
following limitations, unless otherwise
specified in § 51.628. Individual
samples shall have not more than one
and one-half times a specified tolerance
of 10 percent or more, and not more
than double a specified tolerance of less
than 10 percent: Provided, That at least
one decayed fruit may be permitted in
any sample: And provided further, That
the averages for the entire lot are within
the tolerances specified for the grade.

m 13. Revise §51.630 to read as follows:

§51.630 Standard pack.

(a) Fruits shall be fairly uniform in
size, unless specified as uniform in size.
When packed in approved containers,
fruit shall be arranged according to
approved and recognized methods.

(b) “Fairly uniform in size”” means
that not more than 10 percent of fruit in
any lot, and not more than double that
amount in any sample, are outside the
ranges of diameters given in Table 1 to
this section:

TABLE 1 TO §51.630 TO PARAGRAPH
(b)—7/10 BUSHEL CARTON

Pack size/Number of Diameter in inches
grapefruit Minimum | Maximum

4-15/16 5-9/16
4-5/16 5
4-2/16 4-12/16
3-15/16 4-8/16
3-13/16 4-5/16
3-10/16 4-2/16
3-9/16 3-14/16
3-5/16 3-10/16
3 3-8/16

(c) “Uniform in size” means that not
more than 10 percent of fruit in any lot,
and not more than double that amount
in any sample, may vary more than the
following amounts:

(1) 32 size and smaller—not more
than six-sixteenths inch in diameter;
and

(2) 27 size and larger—not more than
nine-sixteenths inch in diameter.

(d) In order to allow for variations,
other than sizing, incident to proper
packing, not more than 5 percent of the
packages in any lot may fail to meet the
requirements of standard pack.

W 14. Revise § 51.637 to read as follows:

§51.637

Injury means any specific defect
described in Table 1 to §51.652; or an
equally objectionable variation of any
one of these defects, any other defect, or
any combination of defects, which
slightly detracts from the appearance, or
the edible or marketing quality of the
fruit.

m 15. Revise § 51.642 to read as follows:

Injury.

§51.642 Damage.

Damage means any specific defect
described in Table 1 to §51.652; or an
equally objectionable variation of any
one of these defects, any other defect, or
any combination of defects, which
materially detracts from the appearance,
or the edible or marketing quality of the
fruit.

W 16. Revise § 51.646 to read as follows:

§51.646 Serious damage.

Serious damage means any specific
defect described in Table 1 to §51.652;
or an equally objectionable variation of
any one of these defects, any other
defect, or any combination of defects,
which seriously detracts from the
appearance, or the edible or marketing
quality of the fruit.

m 17. Revise § 51.650 to read as follows:

§51.650 Very serious damage.

Very serious damage means any
specific defect described in Table 1 to
§51.652; or an equally objectionable
variation of any one of these defects,
any other defect, or any combination of
defects, which very seriously detracts
from the appearance, or the edible or
marketing quality of the fruit.

m 18. Revise § 51.652 to read as follows:

§51.652 Classification of defects.

All references to area or aggregate
area, or length in this standard are based
on a grapefruit 4¥s inches in diameter,
allowing proportionately greater areas
on larger fruit and lesser areas on
smaller fruit.
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TABLE 1 TO §51.652

Factor

Damage

Serious damage

Very serious damage

Ammoniation

Buckskin

Caked melanose

Dryness or mushy condi-
tion.

Green spots or oil spots ....

Skin Breakdown

Sprayburn

Sprouting

Sunburn

Thorn scratches

More than slightly affecting
appearance.

Not well healed, or aggre-
gating more than a circle
% inch in diameter.

More than a few adjacent
to the “button” at the
stem end, or more than
6 scattered on other por-
tions of the fruit.

Depressed, not smooth, or
detracts from appear-
ance more than the
amount of discoloration
permitted in the grade.

Not well healed, or more
unsightly than discolora-
tion permitted in the
grade.

Not occurring as light
speck type.

Aggregating more than a
circle 1% inches in di-
ameter.

Affecting all segments
more than 4 inch at
stem end, or the equiva-
lent of this amount, by
volume, when occurring
in other portions of the
fruit.

Aggregating more than a
circle 1 inch in diameter.

Not well healed, or aggre-
gating more than a circle
2 inch in diameter.

Materially detracts from
the shape or texture, or
aggregating more than a
circle % inch in diame-
ter.

Blotch aggregating more
than a circle % inch in
diameter, or occurring
as a ring more than a
circle 1% inches in di-
ameter.

Very deep or very rough
aggregating more than a
circle 'z inch in diame-
ter; deep or rough ag-
gregating more than 1
inch in diameter; slightly
rough or of slight depth
aggregating more than
10 percent of surface.

Aggregating more than a
circle % inch in diame-
ter.

More than 6 seeds are
sprouted, including not
more than 1 sprout ex-
tending to the rind, re-
mainder average not
over Ya inch in length.

Skin is flattened, dry, dark-
ened, or hard, aggre-
gating more than 25 per-
cent of surface.

Not well healed, hard con-
centrated thorn injury
aggregating more than a
circle % inch in diame-
ter, or slight scratches
aggregating more than a
circle 1 inch in diameter.

Scars are cracked or dark
and aggregating more
than a circle % inch in
diameter.

Aggregating more than 25
percent of the surface.

Aggregating more than a
circle 1 inch in diameter.

Affecting all segments
more than 2 inch at
stem end, or the equiva-
lent of this amount, by
volume, when occurring
in other portions of the
fruit.

Aggregating more than a
circle 12 inches in di-
ameter..

Not well healed, or aggre-
gating more than a circle
% inch in diameter.

Seriously detracts from the
shape or texture, or ag-
gregating more than a
circle 1 inch in diameter.

Blotch aggregating more
than a circle 1 inch in di-
ameter, or occurring as
a ring more than a circle
12 inches in diameter.

Very deep or very rough
aggregating more than a
circle 1 inch in diameter;
deep or rough aggre-
gating more than 5 per-
cent of the fruit surface;
slight depth or slightly
rough aggregating more
than 15 percent of sur-
face.

Aggregating more than a
circle % inch in diame-
ter.

Hard or aggregating more
than a circle 1% inches
in diameter.

More than 6 seeds are
sprouted, including not
more than 2 sprouts ex-
tending to the rind, re-
mainder average not
over 'z inch in length.

Skin is hard, fruit is decid-
edly one-sided, aggre-
gating more than one-
third of surface.

Not well healed, hard con-
centrated thorn injury
aggregating more than a
circle 7/s inch in diame-
ter, or slight scratches
aggregating more than a
circle 1% inches in di-
ameter.

Aggregating more than 25
percent of the surface.

Aggregating more than 50
percent of the surface.

Aggregating more than 25
percent of the surface.

Affecting all segments
more than %4 inch at
stem end, or the equiva-
lent of this amount, by
volume, when occurring
in other portions of the
fruit.

Not well healed, or aggre-
gating more than a circle
1 inch in diameter.

Aggregating more than 25
percent of the surface.

Aggregating more than 25
percent of the surface.

Very deep or very rough or
unsightly that appear-
ance is very seriously
affected.

Aggregating more than a
circle 1% inches in di-
ameter.

Aggregating more than 25
percent of the surface.

More than 6 seeds are
sprouted, including not
more than 3 sprouts ex-
tending to the rind, re-
mainder average not
over ¥4 inch in length.

Aggregating more than 50
percent of fruit surface.

Aggregating more than 25
percent of the surface.
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Subpart E—APPLICATION OF
TOLERANCES

m 19. Revise the heading for Subpart E
to read as set forth above.

m 20. Revise §51.681 to read as follows:

§51.681 U.S. Fancy.

“U.S. Fancy” consists of oranges
which meet the following requirements:

(a) Basic requirements:

(1) Discoloration: Not more than one-
tenth of the surface, in the aggregate,
may be affected by discoloration. (See
§51.700.);

Smooth texture;
Well colored; and
Well formed.

)

)

)

)

)

)

)

) Ammoniation;
) Bruises;
) Buckskin;
) Caked melanose;
) Creasing;

) Decay;

) Growth cracks;

)
)
0
1
2
3
)

Skin breakdown

) Sprayburn;

) Undeveloped segments;

) Unhealed skin breaks; and
) Wormy fruit.

Free from injury caused by:
) Green spots;

) Hail;

) Oil spots;

) Rough, wide or protruding navels;
) Scale;

) Scars;

) Split navels; and

) Thorn scratches.

) Free from damage caused by:

) Dirt or other foreign material;

) Disease;

)
)
)
)

(e) For tolerances see § 51.689.
m 21. Revise § 51.682 to read as follows:

§51.682 U.S. No. 1.

“U.S. No. 1” consists of oranges
which meet the following requirements:

(a) Basic requirements:

(1) Color:

(i) Early and midseason varieties shall
be fairly well colored.

(ii) For Valencia and other late
varieties, not less than 50 percent, by
count, shall be fairly well colored and
the remainder reasonably well colored.

(2) Discoloration: Not more than one-
third of the surface, in the aggregate,
may be affected by discoloration. (See
§51.700.);

(3) Firm;
(4) Fairly smooth texture;
(5) Mature;
(6) Similar varietal characteristics;
and
(7) Well formed.
(b) Free from:
(1) Bruises;
(2) Caked melanose;
(3) Decay;
(4) Growth cracks;
(5) Sprayburn;
(6) Undeveloped segments;
(7) Unhealed skin breaks; and
(8) Wormy fruit.
(c) Free from damage caused by:
(1) Ammoniation;
(2) Buckskin;
(3) Creasing;
(4) Dirt or other foreign material;
(5) Disease;
6) Dryness or mushy condition;
7) Green spots;
8) Hail;
9) Insects;
0) Oil spots;
) Scab;
) Scale
) Scars;
) Skin breakdown;
)
)
)

B WN = O

Split, rough or protruding navels;
Sunburn;
Thorn scratches; and

) Other means.

(d) For tolerances see §51.689.

m 22. Revise § 51.684 to read as follows:

§51.684 U.S. No. 1 Bronze.

The requirements for this grade are
the same as for U.S. No. 1 except that
all fruit must show some discoloration
and at least 10 percent, by count, of the
fruit shall have more than one-third of
their surface, in the aggregate, affected
by discoloration. The predominating
discoloration on these fruits shall be of
rust mite type. For tolerances see
§51.689.

m 23. Revise §51.685 to read as follows:

(
(
(
(
(
(
(
(
(
(
(
(
(

5
6
7
8
)

§51.685 U.S. Combination.

“U.S. Combination” consists of a
combination of U.S. No. 1 and U.S. No.
2 oranges: Provided, That at least 55
percent, by count, meet the
requirements of U.S. No. 1 grade for
defects, And provided further, That the
lot meets the basic requirement for
discoloration as specified in the U.S.
No. 2 grade. For tolerances see § 51.689.

m 24. Revise § 51.686 to read as follows:

§51.686 U.S. No. 2.

“U.S. No. 2” consists of oranges
which meet the following requirements:

(a) Basic requirements:

(1) Discoloration: Not more than one-
half of the surface, in the aggregate, may
be affected by discoloration. (See
§51.700.);

(2) Fairly firm;

(3) Mature;

(4) Not more than slightly misshapen;
(5) Not more than slightly rough
texture

(6) Reasonably well colored; and

(7) Similar varietal characteristics.

(b) Free from:

(1) Bruises;

(2) Decay;

(3) Growth cracks;

(4) Unhealed skin breaks; and

(5) Wormy fruit.

(C) Free from serious damaged caused
) Ammoniation;

) Buckskin;

) Caked melanose;

) Creasing;

) Dirt or other foreign material;
) Disease;

) Dryness or mushy condition;
) Green spots;

) Hail;

0) Insects;

1) Oil spots;

2) Scab;

3
4

)

)

)

)

) Scars;

) Skin breakdown;
) Split, rough or protruding navels;
) Sprayburn;

) Sunburn;

) Thorn scratches; and

m 25. Revise §51.687 to read as follows:

§51.687 U.S. No. 2 Russet.

The requirements for this grade are
the same as for U.S. No. 2 except that
at least 10 percent by count of the fruit
shall have more than one-half of their
surface, in the aggregate, affected by any
type of discoloration. For tolerances see
§51.689.

W 26. Revise § 51.688 to read as follows:

§51.688 U.S. No. 3.

“U.S. No. 3” consists of oranges
which meet the following requirements:

(a) Basic requirements:

(1) Mature;

(2) May be misshapen;

(3) May be poorly colored. Not more
than 25 percent of the surface may be
of a solid dark green color;

(4) May be slightly spongy;

(5) May have rough texture;

(6) Not seriously lumpy or cracked;
and
(7) Similar varietal characteristics.
(b) Free from:

(1) Decay;

(2) Unhealed skin breaks; and

(3) i
)

caused by other means.
(d) For tolerances see § 51.689.
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m 27. Revise §51.689 to read as follows.

§51.689 Tolerances.

In order to allow for variations
incident to proper grading and handling
in each of the foregoing grades, the
following tolerances, by count, based on
a minimum 25 count sample, are
provided as specified. No tolerance
shall apply to wormy fruit.

(a) Defects—(1) U.S. Fancy, U.S. No.
1, U.S. No. 1 Bright, U.S. No. 1 Bronze,
U.S. No. 2, and U.S. No. 2 Russet
Grades—(i) For defects at shipping
point.* Not more than 10 percent of the
fruit in any lot may fail to meet the
requirements of the specified grade:
Provided, That included in this amount
not more than 5 percent shall be
allowed for defects causing very serious
damage, including in this latter amount
not more than 1 percent for decay.

(ii) For defects en route or at
destination. Not more than 12 percent of
the fruit in any lot may fail to meet the
requirements of the specified grade:
Provided, That included in this amount
not more than the following percentages
shall be allowed for defects listed:

(A) 10 percent for fruit having
permanent defects; or

(B) 7 percent for defects causing very
serious damage, including therein not
more than 5 percent for very serious
damage by permanent defects and not
more than 3 percent for decay.

(2) U.S. Combination—(i) For defects
at shipping point.* Not more than 10
percent of the fruit in any lot may fail
to meet the requirements of the U.S. No.
2 grade: Provided, That included in this
amount not more than 5 percent shall be
allowed for defects causing very serious
damage, including in this latter amount
not more than 1 percent for decay.

(ii) For defects en route or at
destination. Not more than 12 percent of
the fruit in any lot may fail to meet the
requirements of the U.S. No. 2 grade:
Provided, That included in this amount
not more than the following percentages
shall be allowed for defects listed:

(A) 10 percent for fruit having
permanent defects; or

(B) 7 percent for defects causing very
serious damage, including therein not
more than 5 percent for very serious
damage by permanent defects and not
more than 3 percent for decay.

(iii) For defects at shipping point?
and en route or at destination. No part
of any tolerance shall be allowed to
reduce for the lot as a whole, the 55
percent of U.S. No. 1 fruit required in
the U.S. Combination grade, but
individual samples may have not more
than 15 percent less than the required
percentage for the grade: Provided, That

the entire lot averages within the
percentage required.

(3) U.S. No. 3—(i) For defects at
shipping point.* Not more than 10
percent of the fruit in any lot may fail
to meet the requirements of the grade:
Provided, That included in this amount
not more than 1 percent for decay.

(ii) For defects en route or at
destination. Not more than 12 percent of
the fruit in any lot may fail to meet the
requirements of the grade: Provided,
That included in this amount not more
than the following percentages shall be
allowed for defects listed:

(A) 10 percent for fruit having
permanent defects; or

(B) 3 percent for decay.

(b) Discoloration—(1) U.S. No. 1, U.S.
No. 1 Bright, U.S. Combination, and
U.S. No. 2. Not more than 10 percent of
the fruit in any lot may fail to meet the
requirements relating to discoloration as
specified in each grade. No sample may
have more than 20 percent of the fruit
with excessive discoloration: Provided,
That the entire lot averages within the
percentage specified.

(2) U.S. No. 1 Bronze. At least 10
percent of the fruit shall have more than
one-third of the surface, in the
aggregate, affected by discoloration, and
no part of any tolerance shall be allowed
to reduce this percentage. No sample
may have less than 5 percent of the fruit
with required discoloration: Provided,
That the entire lot averages within the
percentage specified. No tolerance shall
apply to fruit showing no discoloration.

(3) U.S. No. 2 Russet. At least 10
percent of the fruit shall have more than
one-half of the surface, in the aggregate,
affected by discoloration, and no part of
any tolerance shall be allowed to reduce
this percentage. No sample may have
less than 5 percent of the fruit with the
required discoloration: Provided, That
the entire lot averages within the
percentage specified.

1 Shipping point, as used in these
standards, means the point of origin of the
shipment in the producing area or at port of
loading for ship stores or overseas shipment,
or, in the case of shipments from outside the
continental United States, the port of entry
into the United States.

m 28. Revise the undesignated center
heading before §51.690 to read as
follows:

Application of Tolerances
m 29. Revise §51.690 to read as follows:

§51.690 Application of tolerances.
Individual samples are subject to the
following limitations, unless otherwise
specified in § 51.689. Individual
samples shall have not more than one

and one-half times a specified tolerance
of 10 percent or more, and not more
than double a specified tolerance of less
than 10 percent: Provided, That at least
one decayed may be permitted in any
sample: And provided further, That the
averages for the entire lot are within the
tolerances specified for the grade.

m 30. Revise §51.691 to read as follows:

§51.691 Standard pack.

(a) Fruit shall be fairly uniform in
size. When packed in approved
containers, fruit shall be arranged
according to approved and recognized
methods.

(b) “Fairly uniform in size”’ means
that not more than 10 percent of fruit in
any lot, and not more than double that
amount in any sample, are outside the
ranges of diameters given in Table 1.

TABLE 1 TO §51.691 PARAGRAPH
(b)—7/10 BUSHEL CARTON

Pack size/Number of Diameter in inches
oranges Minimum | Maximum

3-12/16 5-1/16
3-6/16 4-9/16
3-4/16 4-6/16
3-2/16 4-4/16
2-15/16 4
2-13/16 3-13/16
2-11/16 3-10/16
2-9/16 3-8/16
2-8/16 3-4/16
2-7116 3
2-6/16 2-12/16
2-3/16 2-8/16

(c) In order to allow for variations,
other than sizing, incident to proper
packing, not more than 5 percent of the
packages in any lot may fail to meet the
requirements of standard pack.

m 31. Revise § 51.699 to read as follows:

§51.699

Injury means any specific defect
described in Table 1 to §51.713; or an
equally objectionable variation of any
one of these defects, any other defect, or
any combination of defects, which
slightly detracts from the appearance, or
the edible or marketing quality of the
fruit.

m 32. Revise §51.702 to read as follows:

Injury.

§51.702 Damage.

Damage means any specific defect
described in Table 1 to §51.713; or an
equally objectionable variation of any
one of these defects, any other defect, or
any combination of defects, which
materially detracts from the appearance,
or the edible or marketing quality of the
fruit.
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m 33. Revise §51.708 to read as follows:

§51.708 Serious damage.

Serious damage means any specific
defect described in Table 1 to §51.713;
or an equally objectionable variation of
any one of these defects, any other
defect, or any combination of defects,
which seriously detracts from the
appearance, or the edible or marketing

quality of the fruit.

§51.711

m 34. Revise § 51.711 to read as follows:

Very serious damage.

Very serious damage means any
specific defect described in Table 1 to
§51.713; or an equally objectionable
variation of any one of these defects,
any other defect, or any combination of
defects, which very seriously detracts
from the appearance, or the edible or

marketing quality of the fruit.

TABLE 1 TO §51.713

m 35. Revise §51.713 to read as follows:

§51.713 Classification of Defects.

smaller fruit.

All references to area or aggregate
area, or length in this standard are based
on an orange 2% inches in diameter,
allowing proportionately greater areas
on larger fruit and lesser areas on

Factor

Damage

Serious damage

Very serious damage

Ammoniation

Buckskin

Caked melanose

Creasing

Dryness or mushy condi-
tion.

Green spots or oil spots ...

Skin breakdown

More than slightly affecting
appearance.

Not well healed, or aggre-
gating more than a circle
a inch in diameter.

More than a few adjacent
to the “button” at the
stem end, or more than
6 scattered on other por-
tions of the fruit.

Depressed, not smooth, or
detracts from appear-
ance more than the
amount of discoloration
permitted in the grade.

Not occurring as light
speck type.

Aggregating more than a
circle 1 inch in diameter.

Materially weakens the
skin, or extends over
more than one-third of
the surface.

Affecting all segments
more than 4 inch at
stem end, or the equiva-
lent of this amount, by
volume, when occurring
in other portions of the
fruit.

Aggregating more than a
circle 7/s inch in diame-
ter.

Not well healed, or aggre-
gating more than a circle
% inch in diameter.

Materially detracts from
the shape or texture, or
aggregating more than a
circle % inch in diame-
ter.

Aggregating more than a
circle % inch in diame-
ter.

Deep, rough or hard ag-
gregating more than a
circle V4 inch in diame-
ter; slightly rough with
slight depth aggregating
more than a circle 7/s
inch in diameter; smooth
or fairly smooth with
slight depth aggregating
more than a circle 14
inches in diameter.

Aggregating more than a
circle Va inch in diame-
ter.

Scars are cracked or dark
and aggregating more
than a circle % inch in
diameter or light colored
and aggregating more
than a circle 14 inches
in diameter.

Aggregating more than 25
percent of the surface.

Aggregating more than a
circle % inch in diame-
ter.

Seriously weakens the
skin, or extends over
more than one-half of
the surface.

Affecting all segments
more than 2 inch at
stem end, or the equiva-
lent of this amount, by
volume, when occurring
in other portions of the
fruit.

Aggregating more than a
circle 1 inches in di-
ameter..

Not well healed, or aggre-
gating more than a circle
/2 inch in diameter.

Seriously detracts from the
shape or texture, or ag-
gregating more than a
circle % inch in diame-
ter.

Aggregating more than a
circle % inch in diame-
ter.

Deep, rough aggregating
more than a circle 2
inch in diameter; slightly
rough with slight depth
aggregating more than a
circle 1 inches in di-
ameter.

Aggregating more than a
circle s inch in diame-
ter.

Aggregating more than 25
percent of the surface.

Aggregating more than 50
percent of the surface.
Aggregating more than 25
percent of the surface.

Very seriously weakens
the skin, or is distributed
over practically the en-
tire surface.

Affecting all segments
more than %4 inch at
stem end, or the equiva-
lent of this amount, by
volume, when occurring
in other portions of the
fruit.

Not well healed, or aggre-
gating more than a circle
%4 inch in diameter.

Aggregating more than 25
percent of the surface.

Aggregating more than 25
percent of the surface.

Deep, rough or unsightly
that appearance is very
seriously affected.

Aggregating more than 25
percent of the surface.
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TABLE 1 TO §51.713—Continued

Factor

Damage

Serious damage

Very serious damage

Sunburn ...,

Sprayburn .........ccccceeieenennn.

Split, rough or protruding
navels.

Thorn scratches .................

Split is unhealed; navel
protrudes beyond gen-
eral contour; opening is
so wide, growth so fold-
ed and ridged that it de-
tracts noticeably from
appearance.

Not slight, not well healed,
or more unsightly than
discoloration permitted
in the grade.

Skin is flattened, dry, dark-

ened or hard, aggre-
gating more than 25 per-
cent of the surface.

Split is unhealed, or more

than 4 inch in length, or
more than 3 well healed
splits, or navel protrudes
beyond the general con-
tour, and opening is so
wide, folded or ridged
that it detracts materially
from appearance.

Not well healed, or hard

concentrated thorn injury
aggregating more than a
circle % inch in diame-

Affecting more than one-

third of the surface,
hard, decidedly one-
sided, or light brown and
aggregating more than a
circle 1 inches in di-
ameter.

Hard, or aggregating more

than a circle 14 inches
in diameter.

Split is unhealed, or more

than 2 inch in length, or
aggregate length of all
splits exceed 1 inch, or
navel protrudes beyond
general contour, and
opening is so wide, fold-
ed and ridged that it se-
riously detracts from ap-
pearance.

Not well healed, or hard

concentrated thorn injury
aggregating more than a
circle % inch in diame-

Aggregating more than 50
percent of the surface.

Aggregating more than 25
percent of the surface.

Split is unhealed or fruit is
seriously weakened.

Aggregating more than 25
percent of the surface.

ter. ter.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-21437 Filed 10-28-20; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0625; Product
Identifier 2016-SW-007-AD; Amendment
39-21315; AD 2020-22-19]

RIN 2120-AA64

Airworthiness Directives; Various
Restricted Category Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for various
restricted category helicopters,
originally manufactured by Sikorsky
Aircraft Corporation (Sikorsky), Model
EH-60A, HH-60L,

S-70, S-70A, S-70C, S-70C(M), S—
70C(M1), and UH-60A. This AD
requires initial and recurring
inspections of the main rotor (M/R)
blade spindle cuff for a crack. This AD
was prompted by multiple reports of a
cracked M/R blade spindle cuff. These
actions are intended to prevent an
unsafe condition on these products.

DATES: This AD is effective December 3,
2020.

ADDRESSES: For service information
identified in this final rule, contact your
local Sikorsky Field Representative or
Sikorsky’s Service Engineering Group at
Sikorsky Aircraft Corporation, 124
Quarry Road, Trumbull, CT 06611;
telephone 1-800-946—-4337 (1-800—
Winged-S); email wes_cust_service
eng.gr-sik@lmco.com. Operators may
also log on to the Sikorsky 360 website
at https://www.sikorsky360.com. You
may view the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0625; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
comments received, and other
information. The street address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Kristopher Greer, Aerospace Engineer,
Boston ACO Branch, Compliance and
Airworthiness Division, FAA, 1200

District Avenue, Burlington,
Massachusetts 01803; telephone 781—
238-7799; email kristopher.greer@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to various restricted category
helicopters, originally manufactured by
Sikorsky, Model EH-60A, HH-60L,
S-70, S-70A, S-70C, S-70C(M), S—
70C(M1), and UH-60A, with an M/R
blade spindle cuff part number 70150—
09109-041 installed. The NPRM
published in the Federal Register on
July 9, 2020 (85 FR 41221).

The NPRM was prompted by multiple
reports of a cracked M/R blade spindle
cuff. In 2008, Sikorsky reported an
M/R blade spindle cuff on a Model UH-
60A helicopter that cracked across the
lower inboard bolt holes. Investigation
determined the crack was caused by a
non-conforming hole edge break,
specifically a burr, introduced during an
overhaul at a non-Sikorsky overhaul
facility. Sikorsky issued Sikorsky Safety
Advisory No. SSA-S70-08-002, dated
December 11, 2008 (SSA-S70-08—-002),
for Black Hawk Model H-60— and S-70-
series helicopters to inform operators of
the incident and recommend
compliance with Sikorsky’s
preventative maintenance inspections.
The safety advisory also recommended
that operators with M/R blades
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overhauled by a non-Sikorsky repair
facility contact that facility to verify
whether the hole edge radius
requirement was met during the
overhaul.

In 2015, the FAA received an
additional report of an M/R blade
spindle cuff on a military model
helicopter that cracked. Investigation
from this reporting has revealed no
anomalies at the crack initiation site. In
each instance, a crack initiated at a bolt
hole and spread to either an adjacent
bolt hole or to the free edge. Due to
design similarity, Model EH-60A, HH—
60L, S-70, S-70A, S-70C, S-70C(M),
S-70C(M1), and UH-60A helicopters
are all affected by this unsafe condition.

Accordingly, the NPRM proposed to
require initial and recurring inspections
of the M/R blade spindle cuff for a
crack. The proposed requirements were
intended to detect a crack, prevent
failure of an M/R blade spindle cuff,
loss of an M/R blade, and loss of control
of the helicopter.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule, but the FAA did not
receive any comments on the NPRM or
on the determination of the cost to the
public.

FAA’s Determination

The FAA is issuing this AD after
evaluating all known relevant
information and determining that an
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed.

Related Service Information

The FAA reviewed SSA-S70-08-002.
This service information recommends,
for helicopters with M/R blades
overhauled by non-Sikorsky M/R blade
repair facilities, contacting the facilities
to verify whether the hole edge radius
requirement was met during cuff
replacement. The safety advisory also
recommends operators conduct 10 hour/
14 day visual inspections and follow the
inspection procedures regarding sudden
onset of low frequency vibration or an
out of track condition.

The FAA also reviewed Sikorsky
Technical Manual Preventative
Maintenance Services 10 Hour/14 Day
(30 Hour/42 Day) Inspection Checklist
TM 1-70-PMS-1, dated December 1,
2014, for Sikorsky Model S-70
helicopters. This service information
contains procedures for the 10 hour/14
day and 30 hour/42 day inspections.

Costs of Compliance

The FAA estimates that this AD
affects 204 helicopters of U.S. Registry.
The FAA estimates that operators may
incur the following costs in order to
comply with this AD. Labor costs are
estimated at $85 per work-hour.

Inspecting the M/R blade spindle
cuffs takes about 1 work-hour for an
estimated cost of $85 per helicopter and
$17,340 for the U.S. fleet. Replacing an
M/R blade spindle cuff takes about 175
work-hours and required parts cost
about $10,000 for a total estimated
replacement cost of $24,875 per M/R
blade spindle cuff.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on helicopters identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2020-22-19 Various Restricted Category
Helicopters: Amendment 39-21315;
Docket No. FAA-2020-0625; Product
Identifier 2016—-SW-007—-AD.

(a) Applicability

This airworthiness directive (AD) applies
to various restricted category helicopters
originally manufactured by Sikorsky Aircraft

Corporation, Model EH-60A, HH-60L, S-70,

S-70A, S-70C, S-70C(M), S—70C(M1), and

UH-60A helicopters with a main rotor (M/R)

blade spindle cuff part number 70150—

09109-041 installed; type certificate holders

include but are not limited to ACE

Aeronautics, LLC; BHI H60 Helicopters, LLC;

Billings Flying Service Inc.; Carson

Helicopters; Delta Enterprise; High

Performance Helicopters Corp.; Northwest

Rotorcraft LLC; Pickering Aviation, Inc.; PJ

Helicopters Inc.; Sikorsky Aircraft

Corporation; SixtyHawk TG, LLC; Skydance

Blackhawk Operations, LLC; Timberline

Helicopters, Inc.; and Unical Aviation, Inc.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in an M/R blade spindle cuff. This
condition could result in failure of an M/R
blade spindle cuff, loss of an M/R blade, and
loss of control of the helicopter.

(c) Effective Date

This AD becomes effective December 3,
2020.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Before further flight, unless already done
within the last 10 hours time-in-service (TIS),
and thereafter at intervals not to exceed 10
hours TIS from the last inspection:

(1) Using 10X or higher power
magnification, visually inspect each M/R
blade spindle cuff for a crack. Pay particular
attention to the area around each bolt hole
and the upper and lower surfaces of the
leading and trailing edges of each M/R blade
spindle cuff.

(2) If there is a crack, replace the M/R blade
spindle cuff before further flight.
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(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston ACO Branch,
FAA, may approve AMOCs for this AD. Send
your proposal to: Kristopher Greer,
Aerospace Engineer, Boston ACO Branch,
Compliance and Airworthiness Division,
FAA, 1200 District Avenue, Burlington,
Massachusetts 01803; telephone 781-238—
7799; email kristopher.greer@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

Sikorsky Safety Advisory No. SSA-S70—
08-002, dated December 11, 2008, and
Sikorsky Technical Manual Preventative
Maintenance Services 10 Hour/14 Day (30
Hour/42 Day) Inspection Checklist 1-70—
PMS—1, dated December 1, 2014, which are
not incorporated by reference, contain
additional information about the subject of
this AD. For service information identified in
this AD, contact your local Sikorsky Field
Representative or Sikorsky’s Service
Engineering Group at Sikorsky Aircraft
Corporation, 124 Quarry Road, Trumbull, CT
06611; telephone 1-800-946—4337 (1-800—
Winged-S); email wes_cust service eng.gr-
sik@Imco.com. Operators may also log on to
the Sikorsky 360 website at https://
www.sikorsky360.com. You may view a copy
of the service information at the FAA, Office
of the Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321, Fort
Worth, TX 76177.

Joint Aircraft Service Component (JASC)
Code: 6220, Main Rotor Head—Main Rotor
Spindle Cuff.

Issued on October 23, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-23929 Filed 10-28-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0592; Project
Identifier 2019-NE-19-AD; Amendment 39—
21298; AD 2020-22-02]

RIN 2120-AA64
Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all

General Electric Company (GE) CF6—
80C2A5F, -80C2B1F, —80C2B2F,
—-80C2B4F, —80C2B5F, —80C2B6F,
—-80C2B6FA, —-80C2B7F, —80C2B8F,
—-80C2D1F, —-80C2K1F, —80C2L1F,
—80E1A2, -80E1A3, —-80E1A4, and
—80E1A4/B model turbofan engines
with a certain hydromechanical unit
(HMU) installed. This AD was prompted
by a report of fuel coking of the HMU
fuel metering valve (FMV) electro-
hydraulic servo valves (EHSV) resulting
in tailpipe fire. This AD requires
removal of the HMU and its
replacement with a part eligible for
installation. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective December 3,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 3, 2020.

ADDRESSES: For service information
identified in this final rule, contact
General Electric Company, 1 Neumann
Way, Cincinnati, OH 45215; phone:
513-552-3272; email:
aviation.fleetsupport@ae.ge.com. You
may view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0592.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0592; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT:
Stephen Elwin, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7236; fax: 781-238-7199;
email: stephen.l.elwin@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 by adding an AD that would
apply to all GE CF6—-80C2A5F,
—-80C2B1F, —80C2B2F, —80C2B4F,
—80C2B5F, —80C2B6F, —80C2B6FA,
—-80C2B7F, —-80C2B8F, —80C2D1F,
—80C2K1F, -80C2L1F, —80E1A2,
—-80E1A3, —-80E1A4, and —80E1A4/B
model turbofan engines with a certain
HMU installed. The NPRM published in
the Federal Register on September 6,
2019 (84 FR 46896). The NPRM was
prompted by a report of fuel coking of
the HMU FMV EHSV resulting in
tailpipe fire. The NPRM proposed to
require the removal of the HMU and its
replacement with a part eligible for
installation. The FAA is issuing this AD
to address the unsafe condition on these
products.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Request To Update Applicability To
Exclude Engines With Updated
Electronic Control Unit (ECU) Software

GE requested that the FAA update
paragraph (c), Applicability, of this AD,
to include “For CF6—80E engines that
have complied with [GE Service
Bulletin (SB)] CF6—80E1 SB 73-0129
‘Introduction of ECU Software Version
E.1.Q’ no action is required.” GE
reasoned that CF6—80E1 ECU Software
Version E.1.Q was designed to avoid
tailpipe fires caused by the malfunction
of the HMU FMV EHSV. There have
been no reported tailpipe fires on GE
CF6—80E1 model turbofan engines that
have installed ECU Software Version
E.1.Q.

The FAA disagrees with updating the
applicability of this AD to exclude
engines with updated ECU Software
Version E.1.Q. Although GE CF6-80E1
ECU Software Version E.1.Q addresses
the known sequence of tailpipe fires by
monitoring the HMU FMV position at
low N2 speeds, which may relate to the
unsafe condition in this AD, the FAA
would need additional data that shows
how the ECU software update addresses
the potential for this failure to occur at
other phases of flight. If the data reveal
information relevant to this unsafe
condition, the FAA will consider future
rulemaking. The FAA did not change
this AD.

Request To Allow Modification of the
HMU as an Alternative Method of
Compliance (AMOC)

An anonymous commenter requested
that the FAA consider whether the
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modification of the HMU using GE CF6—
80C2 SB 73-0378 R0O0, dated ]uly 14,
2010 (“GE SB 73-0378”’), is an AMOC
[alternative method of compliance] to
this AD. The commenter reasoned that
the modification results in an HMU
FMV EHSV with a new part number (P/
N).
The FAA disagrees. GE SB 73-0378
introduces material properties to the
HMU that improves corrosion
resistance. GE SB 73-0378 does not,
however, require the installation of a
new or overhauled HMU FMV EHSV.
The HMU with improved corrosion
resistance introduced by GE SB 73-0378
is not related to the unsafe condition of
this AD. Additionally, although GE SB
73—0378 results in a new HMU P/N after
modification of the HMU, this AD still
applies to this new P/N.

Request To Change the Compliance
Time

Honeywell requested that the FAA
reduce the compliance time of
paragraph (g), Required Actions, of this
AD from 40,000 to 20,000 flight hours
(FHs) since new or since last overhaul.

The FAA disagrees. The FAA does not
have data to support reducing the
removal and replacement of the HMU
from 40,000 FHs to 20,000 FHs.
According to reports from GE, which
were considered by the FAA when
preparing the NPRM, the related
tailpipe fire incidents occurred in
engines with HMUs exceeding 40,000
FHs since new or since the last
overhaul. The FAA did not change this
AD.

Delta Air Lines (DAL) requested that
the FAA increase the initial compliance
time to remove and replace the HMU
from 180 days to 12 months or to a
number of hours or cycles greater than
40,000 FHs, based on the level of risk.
DAL stated that they have attempted to
purchase additional units to support the
compliance time of 40,000 FHs or 180
days proposed in the NPRM; however,
there are few spares on the market.
Additionally, DAL reasoned that the
turnaround time for an overhaul of the
HMU has not allowed DAL to progress
as fast as required to meet the expected
compliance deadline for units in their
fleet.

Atlas Air Inc. (Atlas Air) also
indicated that the volume of HMUs
wherein operators will be unable to
determine HMU FMV EHSV compliance
will exceed the available compliant
spares in the market. The lack of
available HMUs will cause the
grounding of a significant number of
aircraft unless the AD allows for the
completed overhaul to count as
evidence of compliance (EoC) as

documented by FAA Form 8130-3,
Authorized Release Certificate,
Airworthiness Approval Tag.

The FAA disagrees with increasing
the compliance time for the required
actions of this AD. The FAA infers that
DAL’s and Atlas Air’s request to
increase the compliance time of this AD,
while mentioning the lack of spares and
delays with the overhaul of the HMU, is
the result of the definition of “an
overhaul of the HMU” in paragraph
(h)(2), Definitions, in the NPRM. The
concern is that operators do not track
usage time on the HMU FMV EHSV
separately from the HMU and, therefore,
would need to replace the complete
HMU in all scenarios within 180 days.
The FAA changed the definition of “an
overhaul of the HMU” in this AD to
clarify the methods that an HMU may be
overhauled.

Request To Require Complete Overhaul
of HMU

Honeywell requested that the FAA
revise the definition of “an overhaul of
the HMU” in the Definitions, paragraph
(h)(2), of this AD, to clarify that an
overhaul of the HMU is a “complete
overhaul” of the HMU rather than just
an overhaul of HMU FMV EHSV.

Based on its requested change to the
definition, Honeywell also requested
that the FAA add additional estimated
costs to the Cost of Compliance section
of this AD to include the estimated costs
of a complete HMU overhaul.

The FAA agrees that performing a
complete overhaul of the HMU
addresses the unsafe condition of this
AD. The FAA disagrees with requiring
a complete overhaul of the HMU as only
an overhaul of the HMU FMV EHSV is
required to prevent fuel coking or fuel
deposits in the HMU FMV EHSV. The
FAA, however, changed the definition
of “an overhaul of the HMU” to include
either overhaul of the HMU (complete)
or overhaul of the HMU FMV EHSV.
The FAA added an estimate for the cost
of a complete HMU overhaul since this
is an acceptable means of complying
with the requirements of this AD.

Request To Clarify the Definition of an
Overhaul of the HMU

Several commenters requested
clarification, as described below, of the
definition of “an overhaul of the HMU”
provided in paragraph (h)(2) of this AD.

Clarification of Other FAA-Approved
Methods

FedEx Express (FedEx) and United
Airlines (UAL) requested that the FAA
clarify overhauled by “other FAA-
approved methods.” FedEx asked what
is the intended scope of this phrase and

if it includes accomplishment of earlier
revisions of GE SB CF6-80C2 SB 73—
0436, as well as work performed using
the applicable component maintenance
manual (CMM) which was classified as
an overhaul in block 11 of FAA Form
8130-3, Authorized Release Certificate,
Airworthiness Approval Tag (or
equivalent). UAL also asked if “other
FAA-approved methods” included work
accomplished using the CMM for the
HMU FMV EHSV.

The FAA agrees “other FAA-approved
methods” was unclear and has removed
it from the definition for “an overhaul
of the HMU.” The FAA added a credit
for previous actions paragraph to
provide credit for the initial removal
and replacement required actions
contained in paragraph (g)(1) of this AD
if the HMU FMV EHSV was overhauled
before the effective date of this AD using
GE SB CF6-80C2 SB 73-0436 RO1,
dated May 14, 2019, or GE SB CF6-80C2
73-0142 RO1, dated May 14, 2019. The
FAA also changed the definition of “an
overhaul of the HMU” in this AD to
clarify that an HMU may be overhauled
using Honeywell-approved maintenance
procedures.

Clarification of Approved Facility

DAL, Kalitta Air Group (Kalitta Air),
and United Parcel Service (UPS)
requested that an overhaul of the HMU
at an FAA or Honeywell-approved
facility be considered an overhaul of the
HMU that resets the 40,000 FHs
requirement.

The FAA agrees and clarified the
definition of “an overhaul of the HMU”
in this AD to include “An overhaul of
the HMU (complete) using Honeywell-
approved maintenance procedures.”

Clarification That HMU Overhaul
Includes HMU EHSVs

All Nippon Airways (ANA) asked if
an overhaul of the HMU includes
overhauling all HMU EHSVs.

The FAA agrees that the overhaul of
the HMU includes overhauling all HMU
EHSVs. The FAA changed the definition
of “an overhaul of the HMU” to include
either overhaul of the HMU (complete)
or overhaul of the HMU FMV EHSV.
The FAA notes, however, that complete
overhaul of the HMU is not required by
this AD.

Clarification of Tracking of HMU FMV
EHSVs

ANA, Atlas Air, DAL, FedEx, Kalitta
Air, Thai Airways, and UPS stated that
the HMU EHSVs are sub-assemblies of
the HMU and repair or overhaul of these
sub-components is not typically tracked
separately from the HMU at an engine
shop visit level. Therefore, overhaul of
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the HMU FMV EHSYV is not recorded by
most operators in a separate
maintenance program record. The
commenters reasoned that they received
FAA Form 8130-3, Authorized Release
Certificate, Airworthiness Approval Tag,
documenting the HMU approval for
return to service, but FAA Form 8130—
3 does not include information about
the EHSVs within the HMU. Atlas Air
suggested that if the time since the most
recent replacement of the HMU FMV
EHSVs cannot be determined, then the
time since overhaul (TSO) based on
FAA Form 8130-3 be used as EoC to the
AD for HMUs overhauled before the
effective date of this AD.

The FAA acknowledges that the HMU
FMV EHSVs are not typically tracked
separately from the HMU. The FAA
agrees that in cases where the overhaul
of the HMU FMV EHSV cannot be
determined, the TSO can be used as EoC
to the AD for HMUs overhauled before
the effective date of this AD. The FAA
changed the definition of “an overhaul
of the HMU” to include either overhaul
of the HMU (complete) or overhaul of
the HMU FMV EHSV.

Request To Clarify Previous
Compliance With the AD

DAL stated that paragraph (f) of this
AD states, “Comply with this AD within
the compliance times specified, unless
already done.” Yet, the NPRM does not
address what constitutes previous
compliance.

The FAA notes that “unless already
done,” as used in this AD, means
performing the actions in paragraph (g),

Required Actions, before the effective
date of this AD.

Request To Clarify if This AD Affects
SAIB NE-09-25R2

An anonymous commenter asked if
this AD affects the following statements
in SAIB NE-09-25R2: “The FAA has
determined that the performance
properties of aviation turbine fuel are
not impacted with up to 50 mg/kg of
FAME [fatty acid methyl ester] under
continuous usage . . .”” and “At high
enough concentrations, FAME can
impact the thermal stability of the fuel
that could lead to coke deposits in the
fuel system.”

While FAME can impact the thermal
stability of the fuel, leading to coke
deposits in the fuel system, the HMU
FMV EHSV fuel coking and fuel
deposits of this AD is not related to
FAME. The HMU FMV EHSV fuel
coking and fuel deposits unsafe
condition of this AD neither
substantiates nor refutes SAIB NE-09—
25R2. Therefore, this AD does not affect
the SAIB guidance.

Support for the AD

The Boeing Company and The Air
Line Pilots Association, International,
expressed support for the AD as written.

An anonymous commenter disagreed
with Honeywell’s suggestion to remove
the HMU for a complete overhaul before
reaching 20,000 FHs considering the
root cause analysis is identified as high-
time wear failure of the HMU FMV
EHSV. The FAA infers that this
comment represents support for the AD
as written.

ESTIMATED COSTS

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
The FAA has determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Service Information Incorporated by
Reference Under 1 CFR Part 51

The FAA reviewed GE SB CF6—80C2
SB 73-0436 R02, dated August 15, 2019,
and GE SB CF6-80E1 SB 73-0142 R02,
dated August 15, 2019. The SBs provide
instructions, differentiated by the
turbofan engine model, for repetitive
overhauls of the HMU FMV EHSVs.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 573 engines installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Removal and replacement of HMU ................ 5 work-hours x $85 per hour = $425 ............. $0 $425 $243,525

The FAA estimates the following
costs to do any necessary overhaul. The

FAA has no way of determining the
number of aircraft that might perform

ON-CONDITION COSTS

the overhaul of the HMU FMV EHSV or
overhaul of the complete HMU:

: Cost per

Action Labor cost Parts cost product
Overhaul HMU FMV EHSV .......ccooiiiiieeeeceeeee 5 work-hours x $85 per hour = $425 ........ccccveevveuvennnne $4,000 $4,425
Overhaul HMU (complete) .......ccccevveeenenieneneeseneene 25 work-hours x $85 per hour = $2,125 .........cccoevenee. 92,875 95,000

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:

Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under

that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
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This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-22-02 General Electric Company:
Amendment 39-21298; Docket No.
FAA-2019-0592; Project Identifier
2019-NE-19-AD.

(a) Effective Date
This AD is effective December 3, 2020.

(b) Affected ADs
None.

(c) Applicability

This AD applies to all General Electric
Company (GE) CF6—-80C2A5F, —-80C2B1F,
—-80C2B2F, —-80C2B4F, -80C2B5F, —80C2B6F,
—-80C2B6FA, —80C2B7F, —-80C2B8F,
—-80C2D1F, —-80C2K1F, —80C2L1F, -80E1A2,
—80E1A3, -80E1A4, and —80E1A4/B model
turbofan engines with a hydromechanical
unit (HMU) with a part number (P/N) listed
in paragraph 1.A., Table 1, of GE Service

Bulletin (SB) CF6—80C2 SB 73-0436 R02,
dated August 15, 2019; or paragraph 1.A.,
Table 1, of GE SB CF6—80E1 SB 73—-0142 R02,
dated August 15, 2019; installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7300, Engine Fuel and Control.

(e) Unsafe Condition

This AD was prompted by a report of fuel
coking of the HMU fuel metering valve
(FMV) electro-hydraulic servo valve (EHSV)
resulting in tailpipe fire. The FAA is issuing
this AD to prevent fuel coking or fuel
deposits in the HMU FMV EHSV. The unsafe
condition, if not addressed, could result in
failure of the HMU, engine fire, and damage
to the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Remove the HMU and replace with a
part eligible for installation before reaching
40,000 flight hours (FHs) since new or since
the last overhaul, or within 180 days after the
effective date of this AD, whichever is later.
If the FHs since new or last overhaul are
unknown and unable to be determined,
replace the HMU with a part eligible for
installation within 180 days after the
effective date of this AD.

(2) Thereafter, remove the HMU before
reaching 40,000 FHs since new or since the
last overhaul and replace with a part eligible
for installation.

(h) Definitions

(1) For the purpose of this AD, a “part
eligible for installation” is an HMU that has
fewer than 40,000 FHs since new or fewer
than 40,000 FHs since an overhaul of the
HMU.

(2) For the purpose of this AD, “an
overhaul of the HMU” is one of the
following:

(i) An overhaul of the HMU (complete)
using Honeywell-approved maintenance
procedures; or

(i1) An overhaul of the HMU FMV EHSV
using the Accomplishment Instructions,
paragraph 3.C.(3), of GE SB CF6-80C2 SB 73—
0436 R02, dated August 15, 2019, or
paragraph 3.C.(3), of GE SB CF6—-80E1 SB 73—
0142 R02, dated August 15, 2019.

(i) Credit for Previous Action

You may take credit for the initial removal
and replacement of the HMU required by
paragraph (g)(1) of this AD if the HMU FMV
EHSV was overhauled before the effective
date of this AD using GE SB CF6-80C2 SB
73-0436 RO1, dated May 14, 2019, or GE SB
CF6-80C2 73-0142 RO1, dated May 14, 2019.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGC:s for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as

appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (k) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Stephen Elwin, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7236; fax: 781-238-7199; email:
stephen.l.elwin@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) General Electric (GE) Service Bulletin
(SB) CF6-80C2 SB 73—-0436 R02, dated
August 15, 2019.

(ii) GE SB CF6-80E1 SB 73-0142 R02,
dated August 15, 2019.

(3) For GE service information identified in
this AD, contact General Electric Company,
1 Neumann Way, Cincinnati, OH 45215;
phone: 513-552—-3272; email:
aviation.fleetsupport@ae.ge.com.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on October 13, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-23947 Filed 10-28-20; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No.: FAA-2020-0874; Amdt. No.
91-359]

RIN 2120-AL49

Prohibition Against Certain Flights in
the Tehran Flight Information Region
(FIR) (OIlIX)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This action prohibits certain
flight operations in the Tehran Flight
Information Region (FIR) (OIIX) by all:
U.S. air carriers; U.S. commercial
operators; persons exercising the
privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and operators of
U.S.-registered civil aircraft, except
when the operator of such aircraft is a
foreign air carrier. The FAA finds this
action to be necessary to address
hazards to persons and aircraft engaged
in such flight operations due to
heightened military activities and
increased political tensions in the
Middle East, which present an
inadvertent risk to U.S. civil aviation
operations due to the potential for
miscalculation or misidentification.
This action incorporates the flight
prohibition contained in Notice to
Airmen (NOTAM) KICZ A0002/20 into
the Code of Federal Regulations (CFR).
This action also sets forth the approval
process and exemption information for
this Special Federal Aviation Regulation
(SFAR), consistent with other recently
published flight prohibition SFARs.
DATES: This final rule is effective on
October 29, 2020.

FOR FURTHER INFORMATION CONTACT:
Stephen Moates, Air Transportation
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone 202-267-8166;
email bill.petrak@faa.ov.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

This action prohibits certain flight
operations in the Tehran FIR (OIIX) by
all: U.S. air carriers; U.S. commercial
operators; persons exercising the
privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and operators of

U.S.-registered civil aircraft, except
when the operator of such aircraft is a
foreign air carrier. This action
incorporates NOTAM KICZ A0002/20
into title 14 of the CFR. Consistent with
other recently published flight
prohibition SFARSs, this action provides
information about how to seek relief
from this SFAR through the approval
and exemption processes, as applicable.

II. Legal Authority and Good Cause

A. Legal Authority

The FAA is responsible for the safety
of flight in the U.S. and for the safety
of U.S. civil operators, U.S.-registered
civil aircraft, and U.S.-certificated
airmen throughout the world. Sections
106(f) and (g) of title 49, U.S. Code
(U.S.C.), subtitle I, establish the FAA
Administrator’s authority to issue rules
on aviation safety. Subtitle VII of title
49, Aviation Programs, describes in
more detail the scope of the agency’s
authority. Section 40101(d)(1) provides
that the Administrator shall consider in
the public interest, among other matters,
assigning, maintaining, and enhancing
safety and security as the highest
priorities in air commerce. Section
40105(b)(1)(A) requires the
Administrator to exercise this authority
consistently with the obligations of the
U.S. Government under international
agreements.

The FAA issues flight prohibition
NOTAMs for airspace managed by other
countries pursuant to 49 U.S.C.
40113(a), 44701(a)(5), and 46105(c).
Subsection 46105(c) authorizes the FAA
Administrator, when he is of the
opinion that an emergency exists related
to safety in air commerce and requires
immediate action, to prescribe
regulations and issue orders
immediately to meet the emergency,
with or without notice and without
regard to Part A, Air Commerce and
Safety, of Subtitle VII, Aviation
Programs, of title 49 U.S.C. and
subchapter II of chapter 5 of title 5, the
Administrative Procedure Act.
However, subsection 46105(c) requires
the FAA Administrator to “‘begin a
proceeding immediately about an
emergency under this subsection and
give preference, when practicable, to the
proceeding.” Where there are
continuing significant hazards to the
safety of U.S. civil aviation operations
in airspace managed by another country,
the appropriate follow-up proceeding is
a rulemaking action to issue a flight
prohibition SFAR.

The FAA is promulgating this
rulemaking under the authority
described in 49 U.S.C. 44701, General
requirements. Under that section, the

FAA is charged broadly with promoting
safe flight of civil aircraft in air
commerce by prescribing, among other
things, regulations and minimum
standards for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce and
national security. This regulation is
within the scope of the FAA’s authority
because it prohibits the persons
described in paragraph (a) of SFAR No.
117, 14 CFR 91.1617, from conducting
flight operations in the Tehran FIR
(OIIX) due to the hazards to the safety
of U.S. civil flight operations, as
described in the preamble to this final
rule.

B. Good Cause for Inmediate Adoption

Section 553(b)(3)(B) of title 5, U.S.
Code, authorizes agencies to dispense
with notice and comment procedures
for rules when the agency for “good
cause’ finds those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Section 553(d)
also authorizes agencies to forgo the
delay in the effective date of the final
rule for good cause found and published
with the rule. In this instance, the FAA
finds good cause exists to forgo notice
and comment because notice and
comment would be impracticable and
contrary to the public interest. In
addition, it is contrary to the public
interest to delay the effective date of this
SFAR.

The risk environment for U.S. civil
aviation in airspace other countries
manage with respect to safety of flight
is fluid due to the risks posed by
weapons capable of targeting, or
otherwise negatively affecting, U.S. civil
aviation, as well as other hazards to U.S.
civil aviation associated with fighting,
extremist or militant activity, or
heightened tensions. This fluidity and
the need for the FAA to rely upon
classified information in assessing these
risks make issuing notice and seeking
comments impracticable and contrary to
the public interest. With respect to the
impracticability of notice and comment
procedures, the potential for rapid
changes in the risks to U.S. civil
aviation significantly limits how far in
advance of a new or amended flight
prohibition the FAA can usefully assess
the risk environment. Furthermore, to
the extent these rules and any
amendments to them are based upon
classified information, the FAA is not
legally permitted to share such
information with the general public,
who cannot meaningfully comment on
information to which they are not
legally allowed access.

Under these conditions, public
interest considerations favor not
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providing notice and seeking comment
for this rule. While there is a public
interest in having an opportunity for the
public to comment on agency action,
there is a greater public interest in
having the FAA’s flight prohibitions,
and any amendments thereto, reflect the
agency’s most current understanding of
the risk environment for U.S. civil
aviation. This allows the FAA to protect
the safety of U.S. operators’ aircraft and
the lives of their passengers and crews
without over-restricting U.S. operators’
routing options.

The FAA has determined the
incorporation into the CFR of the flight
prohibition for U.S. civil aviation
operations in the Tehran FIR (OIIX)
contained in NOTAM KICZ A0002/20 is
necessary due to safety-of-flight hazards
associated with heightened military
activities and increased political
tensions in the Middle East. These
hazards continue to present an
inadvertent risk to U.S. civil aviation
operations resulting from the potential
for miscalculation or misidentification.
This preamble further describes these
hazards, which tragically resulted in the
accidental shoot down by Iranian air
defense forces of Ukraine International
Airlines Flight 752 (PS 752) just hours
after the FAA issued NOTAM KICZ
A0002/20.

In addition to the reasons identified
in the forgoing discussion, it is also
contrary to the public interest to delay
the effective date of this final rule
because it makes no changes to the
boundaries of an existing FAA flight
prohibition for U.S. civil aviation
operations. Also, delaying the effective
date would not change the compliance
obligations of U.S. operators and
airmen, who are already prohibited from
operating in the Tehran FIR (OIIX) by
NOTAM KICZ A0002/20.

Accordingly, the FAA finds good
cause to forgo notice and comment and
any delay in the effective date for this
rule.

III. Background

Between April 2007 and January
2020, the FAA had flight advisory
NOTAMs in place for the Tehran FIR
(OIIX) due to Iranian military
capabilities; various military activities
occurring in, emanating from, or
transiting the Tehran FIR (OIIX); and
difficulties associated with de-
conflicting those activities with civil air
traffic. In addition, Iran had publicly
threatened U.S. military operations in
the region and possessed a wide variety
of anti-aircraft-capable weapons,
including surface-to-air missile systems
(SAMs), man-portable air defense
systems (MANPADS) and fighter aircraft

capable of conducting aircraft
interception operations. Some anti-
aircraft-capable weapons had ranges
encompassing key international air
routes over the Persian Gulf and the
Gulf of Oman. In early 2019, Iran
conducted a military exercise in the
region, demonstrating their unmanned
aircraft system (UAS) capabilities. The
FAA also determined Iran could
increase its use of Global Positioning
System (GPS) jammers and other
communication jamming capabilities,
which might affect U.S. civil aviation
operating in the Tehran FIR (OIIX) and
in overwater airspace over the Persian
Gulf and the Gulf of Oman.

After the United States withdrew from
the Joint Comprehensive Plan for Action
(hereinafter, the “Iran Nuclear
Agreement”’) in May 2018 and
designated Iran’s Islamic Revolutionary
Guard Corps (IRGC) as a Foreign
Terrorist Organization (FTO) in April
2019, Iran began posturing military
capabilities on its southern coast to
project strength and influence in the
Persian Gulf and Gulf of Oman region.
Additionally, the United States assessed
Iran to have been responsible for
sabotage attacks on multiple merchant
vessels in the region in May 2019. On
June 19, 2019, IRGC elements shot down
a U.S. military Global Hawk unmanned
aircraft operating in airspace over the
Gulf of Oman with a SAM system. The
successful intercept of the unmanned
aircraft followed a June 13, 2019, failed
intercept attempt of a U.S.-operated
unmanned aircraft conducting
observation of damaged oil tankers in
the Gulf of Oman.

Although Iran likely had no intention
to target civil aircraft, the FAA
determined the presence and
demonstrated use of long-range,
advanced anti-aircraft-capable weapons
during heightened tensions and in close
proximity to heavily flown international
air routes posed an unacceptable level
of risk to U.S. civil flights in the
overwater portions of the Tehran FIR
(OIIX) above the Persian Gulf and the
Gulf of Oman. Iran possessed and
continues to possess a wide variety of
anti-aircraft-capable weapons, including
SAMs, MANPADEs, and fighter aircraft
capable of conducting aircraft
interception operations. Some of Iran’s
anti-aircraft-capable weapons have
ranges encompassing certain heavily
flown international air routes over the
Persian Gulf and the Gulf of Oman. The
FAA was concerned Iranian air defense
forces might inadvertently engage a civil
aircraft due to miscalculation or
misidentification.

In response to this unacceptable level
of inadvertent risk to U.S. civil aviation,

the FAA issued NOTAM KICZ A0019/
19 on June 21, 2019, UTC, to prohibit
operations in the overwater area of the
Tehran FIR (OIIX) above the Persian
Gulf and Gulf of Oman by: All U.S. air
carriers; U.S. commercial operators;
persons exercising the privileges of an
airman certificate issued by the FAA,
except when such persons are operating
U.S.-registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except when the operator
of such aircraft is a foreign air carrier.

IV. Discussion of the Final Rule

After issuing NOTAM KICZ A0019/
19, the FAA continued to monitor
regional tensions closely as they further
escalated. Iran continued its elevated
military posturing on its southern coast,
projecting air defense coverage beyond
the boundaries of the Tehran FIR (OIIX).
In mid-September 2019, the United
States assessed Iranian forces to have
been responsible for conducting a
complex attack using UAS and missiles
to target Saudi Aramco’s energy
infrastructure. In late-December 2019,
Iranian-backed Shia militia groups
conducted a rocket attack targeting U.S.
forces located at a coalition base near
Kirkuk, Iraq, resulting in casualties and
precipitating U.S. retaliatory airstrikes
on Shia militia-associated facilities in
Iraq and Syria. This series of events
further heightened regional tensions.

On January 2, 2020, UTC, U.S. forces
conducted an airstrike near Baghdad
International Airport (ORBI) in Iraq,
which killed IRGC Quds Force
commander Qassem Soleimani. In a
televised address, Iranian Supreme
Leader Ali Khamenei stated Iran would
engage in “harsh retaliation” for
Soleimani’s death. On January 7, 2020,
UTC Iran conducted retaliatory ballistic
missile strikes targeting U.S. air bases in
Iraq. Due to the heightened military
activities, including heightened alert
status of Iranian military forces,
including Iranian air defense forces, and
increased political tensions in the
Middle East, including the potential for
further escalation, the FAA determined
an unacceptable risk to U.S. civil
aviation existed in the Baghdad FIR
(ORBB), the Tehran FIR (OIIX), and the
overwater areas of the Persian Gulf and
the Gulf of Oman due to the potential
for miscalculation or misidentification.

To address these immediate safety-of-
flight hazards, on January 7, 2020, UTC,
the FAA issued KICZ NOTAMs A0001/
20, A0002/20, and A0003/20, which
prohibited civil flight operations in the
Baghdad FIR (ORBB), the Tehran FIR
(OIIX), and the overwater airspace above
the Persian Gulf and the Gulf of Oman,
respectively, by: All U.S. air carriers;
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U.S. commercial operators; persons
exercising the privileges of an airman
certificate issued by the FAA, except
when such persons are operating U.S.-
registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except when the operator
of such aircraft is a foreign air carrier.
This rulemaking action is limited in
scope to the Tehran FIR (OIIX).

Tragically, within hours after the FAA
issued NOTAM KICZ A0002/20, Iranian
air defense forces accidentally shot
down Ukraine International Airlines
Flight 752 (PS 752), shortly after its
departure from Tehran Imam Khomeini
International Airport (OIIE). These
forces apparently misidentified the
aircraft, which was conducting a
regularly scheduled passenger flight, as
a missile threat. There were no
survivors out of the 176 passengers and
crew.

The FAA is also concerned about the
wide array of military activities
occurring in, emanating from, or
transiting the Tehran FIR (OIIX), in an
environment of heightened regional
tensions. There is the potential for
Iranian ballistic missile fire from
western Iran targeting Islamic State of
Iraq and ash-Sham (ISIS) and Kurdish
opposition groups located in the region,
as occurred in September 2018 and June
2017. Since 2017, Iran has also
conducted multiple ballistic missile test
launches in the Tehran FIR (OIIX), with
the latest medium-range ballistic missile
launch taking place in late December
2019. To the FAA’s knowledge, Iran did
not issue a NOTAM or other
aeronautical information to warn civil
aircraft operators of the potential hazard
to their operations prior to the missile
launch. Additionally, a potential
inadvertent risk to U.S. civil aviation
operations in the Tehran FIR (OIIX)
from Iranian-fielded GPS and
communication jammers continues to
exist. These circumstances further
contribute to the unacceptable risk
environment for U.S. civil aviation in
the Tehran FIR (OIIX).

Codifying the flight prohibition
pursuant to this final rule is critical for
U.S. civil aviation safety, given the
uncertainty about how long the above-
described hazards to civil aviation will
persist; whether Iran will be transparent
in its investigation into the downing of
PS 752; and whether Iran will
implement changes in its air defense
command and control procedures,
airspace de-confliction processes, and
rules of engagement for air defense
engagements to prevent further tragedies
sufficient to allow for safe U.S. civil
aviation operations in the Tehran FIR
(OIIX). As a result, this new SFAR

incorporates the flight prohibition
contained in the NOTAM KICZ A0002/
20 into the CFR.

The FAA will continue to monitor the
situation and evaluate the extent to
which U.S. civil operators and airmen
might be able to operate safely in the
Tehran FIR (OIIX). Amendments to
SFAR No. 117, §91.1617, could be
appropriate if the risk to aviation safety
and security changes. The FAA may
amend or rescind SFAR No. 117,
§91.1617, as necessary, prior to its
expiration date.

The FAA also is publishing the details
concerning the approval and exemption
processes in Sections V and VI of this
preamble to enable interested persons to
refer to this final rule for all relevant
information about seeking relief from
SFAR No. 117, §91.1617.

V. Approval Process Based on a
Request From a Department, Agency, or
Instrumentality of the United States
Government

A. Approval Process Based on an
Authorization Request From a
Department, Agency, or Instrumentality
of the United States Government

In some instances, U.S. Government
departments, agencies, or
instrumentalities may need to engage
U.S. civil aviation to support their
activities in the Tehran FIR (OIIX). If a
department, agency, or instrumentality
of the U.S. Government determines it
has a critical need to engage any person
described in SFAR No. 117, §91.1617,
including a U.S. air carrier or
commercial operator, to conduct a
charter to transport civilian or military
passengers or cargo or other operations
in the Tehran FIR (OIIX), that
department, agency, or instrumentality
may request the FAA to approve
persons described in SFAR No. 117,
§91.1617, to conduct such operations.

The requesting department, agency, or
instrumentality of the U.S. Government
must submit the request for approval to
the FAA’s Associate Administrator for
Aviation Safety in a letter signed by an
appropriate senior official of the
requesting department, agency, or
instrumentality.? The FAA will not
accept or consider requests for approval
from anyone other than the requesting
department, agency, or instrumentality.

1This approval procedure applies to U.S.
Government departments, agencies, or
instrumentalities; it does not apply to the public.
The FAA describes this procedure in the interest of
providing transparency with respect to the FAA’s
process for interacting with U.S. Government
departments, agencies, or instrumentalities that
seek to engage U.S. civil aviation to operate within
the area in which this SFAR prohibits their
operations.

In addition, the senior official signing
the letter requesting FAA approval on
behalf of the requesting department,
agency, or instrumentality must be
sufficiently positioned within the
organization to demonstrate the senior
leadership of the requesting department,
agency, or instrumentality supports the
request for approval and is committed to
taking all necessary steps to minimize
operational risks to the proposed flights.
The senior official must also be in a
position to: (1) Attest to the accuracy of
all representations made to the FAA in
the request for approval, and (2) ensure
any support from the requesting U.S.
Government department, agency, or
instrumentality described in the request
for approval is in fact brought to bear
and is maintained over time. Unless
justified by exigent circumstances,
requests for approval must be submitted
to the FAA no less than 30 calendar
days before the date on which the
requesting department, agency, or
instrumentality wishes the proposed
operation(s) to commence.

The requestor must send the request
to the Associate Administrator for
Aviation Safety, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591.
Electronic submissions are acceptable,
and the requesting entity may request
the FAA notify it electronically as to
whether the approval request is granted.
If a requestor wishes to make an
electronic submission to the FAA, the
requestor should contact the Air
Transportation Division, Flight
Standards Service, at (202) 267—8166, to
obtain the appropriate email address. A
single letter may request approval from
the FAA for multiple persons described
in SFAR No. 117, §91.1617, or for
multiple flight operations. To the extent
known, the letter must identify the
person(s) expected to be covered under
the SFAR on whose behalf the U.S.
Government department, agency, or
instrumentality is seeking FAA
approval, and it must describe—

e The proposed operation(s),
including the nature of the mission
being supported;

e The service to be provided by the
person(s) covered by the SFAR;

e To the extent known, the specific
locations in the Tehran FIR (OIIX)
where the proposed operation(s) will be
conducted, including, but not limited
to, the flight path and altitude of the
aircraft while it is operating in the
Tehran FIR (OIIX) and the airports,
airfields, or landing zones at which the
aircraft will take-off and land; and

e The method by which the
department, agency, or instrumentality
will provide, or how the operator will
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otherwise obtain, current threat
information and an explanation of how
the operator will integrate this
information into all phases of the
proposed operations (i.e., pre-mission
planning and briefing, in-flight, and
post-flight phases).

The request for approval must also
include a list of operators with whom
the U.S. Government department,
agency, or instrumentality requesting
FAA approval has a current contract(s),
grant(s), or cooperative agreement(s) (or
its prime contractor has a
subcontract(s)) for specific flight
operations in the Tehran FIR (OIIX).
Additional operators may be identified
to the FAA at any time after the FAA
approval is issued. Both the operators
listed in the original request and any
operators that the requestor
subsequently seeks to add to the
approval must be identified to the FAA,
and obtain an Operations Specification
(OpSpec) or Letter of Authorization
(LOA) from the FAA, as appropriate, for
operations in the Tehran FIR (OIIX),
before such operators commence
operations. The approval conditions
discussed below apply to all operators,
whether included in the original list or
subsequently added to the approval.
Updated lists should be sent to the
email address to be obtained from the
Air Transportation Division by calling
(202) 267-8166.

If an approval request includes
classified information, requestors may
contact Aviation Safety Inspector
Stephen Moates for instructions on
submitting it to the FAA. His contact
information is listed in the FOR FURTHER
INFORMATION CONTACT section of this
final rule.

FAA approval of an operation under
SFAR No. 117, §91.1617, does not
relieve persons subject to this SFAR of
their responsibility to comply with all
other applicable FAA rules and
regulations. Operators of civil aircraft
must comply with the conditions of
their certificate, OpSpecs, and LOAs, as
applicable. Operators must also comply
with all rules and regulations of other
U.S. Government departments or
agencies that may apply to the proposed
operation(s), including, but not limited
to, regulations issued by the
Transportation Security Administration.

B. Approval Conditions

If the FAA approves the request, the
FAA’s Aviation Safety organization will
send an approval letter to the requesting
department, agency, or instrumentality
informing it that the FAA’s approval is
subject to all of the following
conditions:

(1) The approval will stipulate those
procedures and conditions that limit, to
the greatest degree possible, the risk to
the operator, while still allowing the
operator to achieve its operational
objectives.

(2) Before any approval takes effect,
the operator must submit to the FAA:

(a) A written release of the U.S.
Government from all damages, claims,
and liabilities, including without
limitation legal fees and expenses,
relating to any event arising out of or
related to the approved operations in
the Tehran FIR (OIIX); and

(b) The operator’s written agreement
to indemnify the U.S. Government with
respect to any and all third-party
damages, claims, and liabilities,
including without limitation legal fees
and expenses, relating to any event
arising from or related to the approved
operations in the Tehran FIR (OIIX).

(3) Other conditions the FAA may
specify, including those that may be
imposed in OpSpecs or LOAs, as
applicable.

The release and agreement to
indemnify do not preclude an operator
from raising a claim under an applicable
non-premium war risk insurance policy
issued by the FAA under chapter 443 of
title 49, U.S. Code.

If the FAA approves the proposed
operation(s), the FAA will issue an
OpSpec or LOA, as applicable, to the
operator(s) identified in the original
request authorizing them to conduct the
approved operation(s), and will notify
the department, agency, or
instrumentality that requested the
FAA’s approval of any additional
conditions beyond those contained in
the approval letter.

VI. Information Regarding Petitions for
Exemption

Any operations not conducted under
an approval issued by the FAA through
the approval process set forth
previously must be conducted under an
exemption from SFAR No. 117,
§91.1617. A petition for exemption
must comply with 14 CFR part 11. The
FAA will consider whether exceptional
circumstances exist beyond those
contemplated by the approval process
described in the previous section. To
determine whether a petition for
exemption from the prohibition this
SFAR establishes fulfills the standard of
14 CFR 11.81, the FAA consistently
finds necessary the following
information:

e The proposed operation(s),
including the nature of the operation;

e The service to be provided by the
person(s) covered by the SFAR;

¢ The specific locations in the Tehran
FIR (OIIX) where the proposed
operation(s) will occur, including, but
not limited to, the flight path and
altitude of the aircraft while it is
operating in the Tehran FIR (OIIX) and
the airports, airfields and/or landing
zones at which the aircraft will take-off
and land;

e The method by which the operator
will obtain current threat information
and an explanation of how the operator
will integrate this information into all
phases of its proposed operations (i.e.,
the pre-mission planning and briefing,
in-flight, and post-flight phases); and

e The plans and procedures the
operator will use to minimize the risks,
identified in this preamble, to the
proposed operations, so that granting
the exemption would not adversely
affect safety or would provide a level of
safety at least equal to that provided by
this SFAR. The FAA has found
comprehensive, organized plans and
procedures of this nature to be helpful
in facilitating the agency’s safety
evaluation of petitions for exemption
from flight prohibition SFARs.

The FAA includes, as a condition of
each such exemption it issues, a release
and agreement to indemnity, as
described previously.

The FAA recognizes that, with the
support of the U.S. Government, the
governments of other countries may
plan operations that SFAR No. 117,
§91.1617, affects. While the FAA will
not permit these operations through the
approval process, the FAA will consider
exemption requests for such operations
on an expedited basis and prior to other
exemption requests.

If a petition for exemption includes
security-sensitive or proprietary
information, requestors may contact
Aviation Safety Inspector Stephen
Moates for instructions on submitting it
to the FAA. His contact information is
listed in the FOR FURTHER INFORMATION
CONTACT section of this final rule.

VII. Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Orders 12866 and 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354),
as codified in 5 U.S.C. 603 et seq.,
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act of 1979 (Pub. L. 96-39),
as codified in 19 U.S.C. chapter 13,
prohibits agencies from setting
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standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, the Trade Agreements Act
requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), as codified in 2 U.S.C. chapter
25, requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

In conducting these analyses, the FAA
has determined this final rule has
benefits that justify its costs. This rule
is a significant regulatory action, as
defined in section 3(f) of Executive
Order 12866, as it raises novel policy
issues contemplated under that
Executive Order. This rule also
complies with the requirements of the
Department of Transportation’s
administrative rule on rulemaking at 49
CFR part 5. As notice and comment
under 5 U.S.C. 553 are not required for
this final rule, the regulatory flexibility
analyses described in 5 U.S.C. 603 and
604 regarding impacts on small entities
are not required. This rule will not
create unnecessary obstacles to the
foreign commerce of the United States.
This rule will not impose an unfunded
mandate on State, local, or tribal
governments, or on the private sector,
by exceeding the threshold identified
previously.

A. Regulatory Evaluation

This rule prohibits U.S. civil flights in
the Tehran FIR (OIIX) by incorporating
the flight prohibition contained in
NOTAM KICZ A0002/20 into the CFR as
a result of the significant risks to U.S.
civil aviation detailed in the preamble
of this final rule. U.S. Government
departments, agencies, and
instrumentalities may take advantage of
the approval process on behalf of U.S.
operators and airmen with whom they
have a contract, grant, or cooperative
agreement, or with whom their prime
contractor has a subcontract. U.S.
operators and airmen whose operations
in the Tehran FIR (OIIX) are not
conducted under any of the foregoing
types of arrangements with the U.S.
Government may petition for exemption
from this rule.

The FAA acknowledges this flight
prohibition may result in additional
costs to some U.S. operators, such as
increased fuel costs and other
operational-related costs. However, the
FAA expects the benefits of this action
exceed the costs because it will result in
the avoidance of risks of fatalities,
injuries, and property damage that
could result from a U.S. operator’s
aircraft being shot down (or otherwise
damaged) while operating in the Tehran
FIR (OIIX). The FAA will continue to
monitor the situation actively.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
in 5 U.S.C. 603, requires an agency to
prepare an initial regulatory flexibility
analysis describing impacts on small
entities whenever an agency is required
by 5 U.S.C. 553, or any other law, to
publish a general notice of proposed
rulemaking for any proposed rule.
Similarly, 5 U.S.C. 604 requires an
agency to prepare a final regulatory
flexibility analysis when an agency
issues a final rule under 5 U.S.C. 553,
after being required by that section or
any other law to publish a general
notice of proposed rulemaking. The
FAA found good cause to forgo notice
and comment and any delay in the
effective date for this rule. As notice and
comment under 5 U.S.C. 553 are not
required in this situation, the regulatory
flexibility analyses described in 5 U.S.C.
603 and 604 are not required.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—-39) prohibits Federal
agencies from establishing standards or
engaging in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to this Act, the establishment
of standards is not considered an
unnecessary obstacle to the foreign
commerce of the United States, so long
as the standard has a legitimate
domestic objective, such as the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the potential
effect of this final rule and determined
that its purpose is to protect the safety
of U.S. civil aviation from risks to
aircraft operations in the Tehran FIR
(OIIX), a location outside the U.S.
Therefore, this final rule is in
compliance with the Trade Agreements
Act of 1979.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of $155
million in lieu of $100 million.

This final rule does not contain such
a mandate. Therefore, the requirements
of Title IT of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, the FAA’s policy is to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to this regulation. The
FAA finds that this action is fully
consistent with the obligations under 49
U.S.C. 40105(b)(1)(A) to ensure that the
FAA exercises its duties consistently
with the obligations of the United States
under international agreements.

While the FAA’s flight prohibition
does not apply to foreign air carriers,
DOT codeshare authorizations prohibit
foreign air carriers from carrying a U.S.
codeshare partner’s code on a flight
segment that operates in airspace for
which the FAA has issued a flight
prohibition. In addition, foreign air
carriers and other foreign operators may
choose to avoid, or be advised or
directed by their civil aviation
authorities to avoid, airspace for which
the FAA has issued a flight prohibition.

G. Environmental Analysis

The FAA has analyzed this action
under Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions (44 FR 1957, January 4,
1979), and DOT Order 5610.1C,
Paragraph 16. Executive Order 12114
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requires the FAA to be informed of
environmental considerations and take
those considerations into account when
making decisions on major Federal
actions that could have environmental
impacts anywhere beyond the borders of
the United States. The FAA has
determined that this action is exempt
pursuant to Section 2-5(a)(i) of
Executive Order 12114 because it does
not have the potential for a significant
effect on the environment outside the
United States.

In accordance with FAA Order
1050.1F, Environmental Impacts:
Policies and Procedures, paragraph 8—
6(c), FAA has prepared a memorandum
for the record stating the reason(s) for
this determination and has placed it in
the docket for this rulemaking.

VIII. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this rule under
the principles and criteria of Executive
Order 13132, Federalism. The agency
has determined that this action would
not have a substantial direct effect on
the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. The agency has
determined that it would not be a
“significant energy action” under the
executive order and would not be likely
to have a significant adverse effect on
the supply, distribution, or use of
energy.

C. Executive Order 13609, Promoting
International Regulatory Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609, and has determined that
this action would have no effect on
international regulatory cooperation.

D. Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This rule is not subject to the
requirements of Executive Order 13771,
Reducing Regulation and Controlling
Regulatory Costs, because it is issued
with respect to a national security
function of the United States.

IX. Additional Information

A. Availability of Rulemaking
Documents

An electronic copy of a rulemaking
document may be obtained from the
internet by—

o Searching the docket for this
rulemaking at https://
www.regulations.gov;

e Visiting the FAA’s Regulations and
Policies web page at https://
www.faa.gov/regulations policies; or

o Accessing the Government
Publishing Office’s website at https://
www.govinfo.gov.

Copies may also be obtained by
sending a request (identified by
amendment or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue SW,
Washington, DC 20591, or by calling
(202) 267-9677.

Except for classified material, all
documents the FAA considered in
developing this rule, including
economic analyses and technical
reports, may be accessed from the
internet through the docket for this
rulemaking.

B. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) (Pub. L. 104-121) (set forth as
a note to 5 U.S.C. 601) requires FAA to
comply with small entity requests for
information or advice about compliance
with statutes and regulations within its
jurisdiction. A small entity with
questions regarding this document may
contact its local FAA official, or the
persons listed under the FOR FURTHER
INFORMATION CONTACT heading at the
beginning of the preamble. To find out
more about SBREFA on the internet,
visit http://www.faa.gov/regulations
policies/rulemaking/sbre act/.

List of Subjects in 14 CFR Part 91

Air traffic control, Aircraft, Airmen,
Airports, Aviation safety, Freight, Iran.
The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations, as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40101,
40103, 40105, 40113, 40120, 44101, 44111,
44701, 44704, 44709, 44711, 44712, 44715,
44716, 44717, 44722, 46306, 46315, 46316,
46504, 46506—46507, 47122, 47508, 47528—
47531, 47534, Pub. L. 114-190, 130 Stat. 615
(49 U.S.C. 44703 note); articles 12 and 29 of
the Convention on International Civil
Aviation (61 Stat. 1180), (126 Stat. 11).

m 2. Add §91.1617 to subpart M of part
91 to read as follows:

§91.1617 Special Federal Aviation
Regulation No. 117—Prohibition Against
Certain Flights in the Tehran Flight
Information Region (FIR) (OlIX).

(a) Applicability. This Special Federal
Aviation Regulation (SFAR) applies to
the following persons:

(1) All U.S. air carriers and U.S.
commercial operators;

(2) All persons exercising the
privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and

(3) All operators of U.S.-registered
civil aircraft, except when the operator
of such aircraft is a foreign air carrier.

(b) Flight prohibition. Except as
provided in paragraphs (c) and (d) of
this section, no person described in
paragraph (a) of this section may
conduct flight operations in the Tehran
Flight Information Region (FIR) (OIIX).

(c) Permitted operations. This section
does not prohibit persons described in
paragraph (a) of this section from
conducting flight operations in the
Tehran FIR (OIIX), provided that such
flight operations are conducted under a
contract, grant, or cooperative
agreement with a department, agency, or
instrumentality of the U.S. Government
(or under a subcontract between the
prime contractor of the department,
agency, or instrumentality and the
person described in paragraph (a) of this
section) with the approval of the FAA,
or under an exemption issued by the
FAA. The FAA will consider requests
for approval or exemption in a timely
manner, with the order of preference
being: First, for those operations in
support of U.S. Government-sponsored
activities; second, for those operations
in support of government-sponsored
activities of a foreign country with the
support of a U.S. Government
department, agency, or instrumentality;
and third, for all other operations.

(d) Emergency situations. In an
emergency that requires immediate
decision and action for the safety of the
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flight, the pilot in command of an
aircraft may deviate from this section to
the extent required by that emergency.
Except for U.S. air carriers and
commercial operators that are subject to
the requirements of 14 CFR parts 119,
121, 125, or 135, each person who
deviates from this section must, within
10 days of the deviation, excluding
Saturdays, Sundays, and Federal
holidays, submit to the responsible
Flight Standards Office a complete
report of the operations of the aircraft
involved in the deviation, including a
description of the deviation and the
reasons for it.

(e) Expiration. This SFAR will remain
in effect until October 31, 2022. The
FAA may amend, rescind, or extend this
SFAR, as necessary.

Issued in Washington, DC, under the
authority of 49 U.S.C. 106(f) and (g),
40101(d)(1), 40105(b)(1)(A), and 44701(a)(5),
on October 19, 2020.

Steve Dickson,

Administrator.

[FR Doc. 2020-23721 Filed 10—-28-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 31336; Amdt. No. 555]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace

System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective Date: 0901 UTC,
November 5, 2020.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg. 29,
Room 104, Oklahoma City, OK 73125.
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship

between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95
Airspace, Navigation (air).
Issued in Washington, DC on October 26,
2020.
Wade Terrell,
Aviation Safety, Manager, Flight Procedures

& Airspace Group, Flight Technologies and
Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, November 5,2020.

m 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721.

m 2. Part 95 is amended to read as
follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT

[Amendment 555 effective date November 5, 2020]

FROM TO MEA MAA
§95.3000 Low Altitude RNAV Routes
§95.3217 RNAV Route T217 Is Amended by Adding
BONEE, OH FIX ..o SUAAY, IN WP e 3000 17500
SJAAY, IN WP DERRF, INWP ... 2800 17500
DERRF, IN WP GETCH, MIWP ....ooiiiiiiiicineereeee e 2800 17500
GETCH, MIWP ..o GAYLE, MI WP .. 2400 17500
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 555 effective date November 5, 2020]

FROM TO MEA MAA
§95.3251 RNAV Route T251 Is Amended by Adding
FORISTELL, MO VORTAC ....cceieeeeeeieeeeee e RIVRS, IL FIX e 2700 6000
RIVRS, IL FIX KAYUU, MO WP .. 2700 17500
KAYUU, MO WP ..ot e MERKR, IA WP ..ot 2500 17500
MERKR, TA WP ..ot AGENS, A FIX oot 2500 17500
AGENS, IA FIX et PICRA, IAWP ...... 2700 17500
PICRA, TA WP .ttt ee et e e HAVOS, IAWP .....ccoeeeveees 2800 17500
HAVOS, TAWP oot WATERLOO, IA VOR/DME .. 2800 17500
WATERLQOO, IA VOR/DME ......ccooeieeeeeee e ZEZDU, IA FIX .cooveeeeeene 2800 17500
ZEZDU, 1A FIX oottt FALAR, MN FIX ... 3000 17500
FALAR, MN FIX e e et KOETZ, WIWP ...ttt 3100 17500
Is Amended to Read in Part
FARMINGTON, MO VORTAC .....ccooieeeeeeeeeee e FORISTELL, MO VORTAC .....ooeiieeecee e 3100 6000
§95.3265 RNAV Route T265 Is Amended to Delete
AHMED, IL FIX et START, IL FIX oo 4000 8000
*2500—MOCA
START, IL FIX et BULLZ, IL FIX oot 4000 8000
*2500—MOCA
BULLZ, IL FIX oot VEENA, WI FIX oottt 4000 8000
*2600—MOCA
Is Added to Read
NN = S I GRIFT, IL FIX et e e s 2800 17500
GRIFT, IL FIX ..... START, IL FIX ... 2700 17500
START, IL FIX ... MEITZ, IL FIX ....... 2700 17500
MEITZ, IL FIX ..... COYAP, IL WP ..... 2400 17500
COYAP, IL WP ... MAPPS, IN FIX .... 2500 17500
MAPPS, IN FIX ...... KLROY, IN WP .... 2400 17500
KLROY, IN WP ...... SMUUV, MI WP ... 2600 17500
SMUUV, MI WP GETCH, MI WP .... 2500 17500
GETCH, MI WP LADIN, MI FIX ...... 4000 17500
LADIN, MI FIX ........ CARGA, MI FIX .... 3200 17500
CARGA, MI FIX BUDHA, MI WP ... 3200 17500
BUDHA, MI WP RONDO, MI FIX ... 3200 17500
RONDO, MI FIX PINES, MI FIX e 2700 17500
§95.3300 RNAV Route T300 Is Amended by Adding
SSENA, NY WP STANK, NY WP et 4100 17500
STANK, NY WP JONNN, NY FIX ... 4600 17500
JONNN, NY FIX UUBER, NY WP ... 4500 17500
*5300—MCA UUBER, NY WP, S BND.
UUBER, NY WP e OPDIE, NY WP ..ottt st 5800 17500
*6600—MCA OPDIE, NY WP, S BND.
OPDIE, NY WP GASSY, NY FIX 7500 17500
GASSY, NY FIX OTOLE, NY FIX 4900 17500
*2800—MCA OTOLE, NY FIX, N BND.
OTOLE, NY FIX oot ALBANY, NY VORTAC ...ooiiieeceee e 2200 17500
Is Amended to Delete
FALMA, RIFIX oo MARTHAS VINEYARD, MA VOR/DME .........cccccccvveunnnee. 2000 17500
Is Amended to Read in Part
ALBANY, NY VORTAC ..o eee e CANAN, NY FIX oot 3400 17500
*3600—MCA CANAN, NY FIX, SE BND.
MOLDS, MA FIX et e TOMES, MA FIX oo 3500 17500
TOMES, MA FIX .... COBOL, MA FIX .. 3300 17500
COBOL, MA FIX .... NELIE, CT FIX ..... 3100 17500
WIPOR, CT FIX ettt YANTC, CT WP ettt ans 2300 17500
*1900—MOCA
YANTC, CT WP oottt LAFAY, Rl FIX 2300 17500
LAFAY, RI FIX .... MINNK, RI FIX 2000 17500
MINNK, RIFIX oot NEWBE, Rl FIX 2000 17500
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 555 effective date November 5, 2020]
FROM TO MEA MAA
*1200—MOCA
NEWBE, Rl FIX oo DEEPO, MA FIX ..ot 2000 17500
§95.3348 RNAV Route T348 Is Added to Read
BRAIN, MN WP it GRSIS, MN WP .ot 3500 17500
GRSIS, MN WP ..ot FOOLS, MN WP ..o 3200 17500
FOOLS, MN WP .... GABDE, MN FIX .. 3100 17500
GABDE, MN FIX .... KRRTR, IAWP .................. 3200 17500
KRRTR, IAWP ................ MADISON, WI VORTAC .... 3000 17500
MADISON, WI VORTAC ..o LUNGS, WIWP ..ot 2800 17500
§95.3354 RNAV Route T354 Is Amended by Adding
BRNRD, MN WP ..ot SSKYY, WI WP 3000 17500
SSKYY, WI WP ...... TONOC, WI FIX ... 3000 17500
TONOC, WI FIX ..... KOETZ, WI WP .... 3000 17500
KOETZ, WI WP ...... HRMNN, WI WP .. 3500 17500
HRMNN, WI WP ... FOMAG, WI WP ... 3000 17500
FOMAG, WI WP .... MAYSE, WI WP ... 3000 17500
MAYSE, WI WP ..... HOMRC, IL WP .... 3000 17500
HOMRC, IL WP ..... CPTON, IL WP ..... 2600 17500
CPTON, ILWP et BLLUE, IL FIX oot 2700 17500
BLLUE, IL FIX oottt BOSTN, ILWP .ot 2800 17500
BOSTN, ILWP ... BIBLE GROVE, IL VORTAC ........ 2500 17500
BIBLE GROVE, IL VORTAC CUNNINGHAM, KY VOR/DME 2500 17500
Is Amended to Delete
BRNRD, MN WP ..ot SIREN, WIDME ..ottt 3500 17500
*2700—MOCA
Is Amended to Read in Part
PARK RAPIDS, MN VOR/DME ......c.cooeiieiiecee e BRNRD, MN WP ...t 3300 17500
§95.3391 RNAV Route T391 Is Added to Read
TUMPS, NY FIX oot SYRACUSE, NY VORTAC ...cooiieieeeeeeeeee e 3400 17500
SYRACUSE, NY VORTAC .....coiiieeeeeeeeeeeee e PAGER, NY FIX ....cccceovenn. 2300 17500
PAGER, NY FIX oo BRUIN, NY FIX .....ccooeerrerenee. 2600 17500
BRUIN, NY FIX oo WATERTOWN, NY VORTAC .. 2600 17500
WATERTOWN, NY VORTAC .....oooieeeeeeeeeeeeeeeeeee e WILRD, NY FIX ..o 2300 17500
WILRD, NY FIX oottt LETUS, NY FIX .... 2300 17500
LETUS, NY FIX oot SSENA, NY WP oot 2200 17500
§95.3393 RNAV Route T393 Is Added to Read
GAILS, MA FIX oottt INNDY, MA FIX oo 2000 17500
INNDY, MA FIX .ottt PROVIDENCE, Rl VOR/DME .. 2000 17500
PROVIDENCE, Rl VOR/DME ......ccooviiiiiiieeieeeeeeeeieea, FOSTY, RI FIX oo 2400 17500
FOSTY, RIFIX oot PUTNM, CT WP ... 2500 17500
PUTNM, CT WP oot GRIPE, MA FIX ...ccoevrennne. 2600 17500
GRIPE, MA FIX oo GARDNER, MA VOR/DME ... 3100 17500
GARDNER, MA VOR/DME ........oooiieeeeceeeeeeeeeeeeeee e KEYNN, NH WP ..o 3500 17500
KEYNN, NH WP oot STRUM, NH FIX .. 3500 17500
STRUM, NH FIX oot UNKER, NH FIX ..ot 3800 17500
*4200—MCA UNKER, NH FIX, N BND.
UNKER, NH FIX i MCADM, NH FIX ..ot 5000 17500
MCADM, NH FIX ... LBNON, NH WP ... 4100 17500
LBNON, NH WP oot ZIECH, VT FIX it 4000 17500
*4100—MCA ZIECH, VT FIX, N BND.
ZIECH, VT FIX oottt DAVID, VT FIX ettt 4600 17500
DAVID, VT FIX oot MONTPELIER, VT VOR/DME . 4700 17500
MONTPELIER, VT VOR/DME .....ccccooveeiieeeceeeeeeeee CEVIB, VT FIX oo 5200 17500
CEVIB, VT FIX e POROE, VT FIX .o 5200 17500
*5700—MCA POROE, VT FIX, NW BND.
POROE, VT FIX ittt BURLINGTON, VT VOR/DME ......coocovieveeeieeceeeee e 6300 17500
§95.3395 RNAV Route T395 Is Added to Read
CONCORD, NH VOR/DME ........ccooveitieeeecieeee e ‘ YECKA, NH FIX oo 3300 17500
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 555 effective date November 5, 2020]
FROM TO MEA MAA
*3700—MCA YECKA, NH FIX, NE BND.
YECKA, NH FIX oo GRUMP, NH FIX ..o 4000 17500
*4600—MCA GRUMP, NH FIX, NE BND.
GRUMP, NH FIX LAROE, NH FIX ..ot 5200 17500
LAROE, NH FIX NOTTY, NH FIX ... 5400 17500
NOTTY, NH FIX WYLIE, NH FIX .... 5900 17500
WYLIE, NH FIX oo JOBBY, NH WP ..o 6300 17500
*6200—MCA JOBBY, NH WP, S BND.
JOBBY, NH WP ..o BRLIN, NHWP e 5800 17500
§95.4000 HIGH ALTITUDE RNAV Routes
§95.4108 RNAV Route Q108 Is Amended to Delete
GADAY, AL WP oo HKUNA, FLWP e *18000 45000
*GNSS REQUIRED
FROM TO MEA
§95.6001 VICTOR Routes—U.S
§95.6001 VOR Federal Airway V1 Is Amended to Read in Part
KINSTON, NC VORTAC ..ottt ZAGGY, NC FIX ittt #
#UNUSABLE
§95.6002 VOR Federal Airway V2 Is Amended to Delete
NODINE, MN VORTAC ..ottt enee e WEBYE, W FIX oottt et eneeenes 3100
§95.6003 VOR Federal Airway V3 Is Amended to Read in Part
PEASE, NH VOR/DME ......ccviiiuieeee e YUKES, NH FIX oo *3500
*2400—MOCA
YUKES, NH FIX oottt e *PARSO, ME FIX oot **3500
*5000—MRA
*7000—MCA
PARSO, ME FIX, N BND.
**2800—MOCA
PARSO, ME FIX oottt LABEL, ME FIX.
S BND et eaae e aeas 3500
NBND ..o 7000
LABEL, ME FIX ...ooiiiieeeeeeeeeee et AUGUSTA, ME VOR/DME *7000
*3600—MOCA
*3600—GNSS MEA
§95.6004 VOR Federal Airway V4 Is Amended to Read in Part
REACH, WV FIX et *ELKINS, WV VORTAC ... 4400
*4900—MCA ELKINS, WV VORTAC, E BND.
§95.6024 VOR Federal Airway V24 Is Amended to Delete
ROCHESTER, MN VOR/DME ........cooiiiieee e LONE ROCK, WI VOR/DME ......ooooieieeieeeeeeeeeeee e 3000
LONE ROCK, WI VOR/DME ......oooouiiiieeieeeee et GLARS, WI FIX ettt *3400
*2800—MOCA
GLARS, WI FIX oo JANESVILLE, WI VOR/DME .....c.ooooieeieeeeeeeeeee e *2800
*2300—MOCA
§95.6039 VOR Federal Airway V39 Is Amended to Read in Part
CONCORD, NH VOR/DME .....oooovieiiieeteeceeeee et *NEETS, NH FIX oottt 3500
*4500—MCA NEETS, NH FIX, NE BND.
NEETS, NH FIX oot *LABEL, ME FIX oot **6000
*7000—MCA LABEL, ME FIX, NE BND.
**3500—MOCA
**3500—GNSS MEA
LABEL, ME FIX ...eviiiteeeeeeee ettt ettt eaeeene e AUGUSTA, ME VOR/DME .....oviitieeteeetee et *7000
*3600—MOCA

*3600—GNSS MEA
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FROM TO MEA
§95.6053 VOR Federal Airway V53 Is Amended to Read in Part
WILLS, SC FIX ittt *SPARTANBURG, SC VORTAC .....ooiiiieeeeeereeeseee e 2700
*5200—MCA SPARTANBURG, SC VORTAC, NW BND.
SPARTANBURG, SC VORTAC .....oooveiireeeneeree e CARTT, SC FIX.
NW BND .o 6200
SE BND ..o 3000
CARTT, SC FIX i SUGARLOAF MOUNTAIN, NC VORTAC .....ccooviiereieerenieneenee 6200
§95.6054 VOR Federal Airway V54 Is Amended to Read in Part
RESTS, SC FIX oottt CLEVA, SC FIX et *7000
*5100—MOCA
*5100—GNSS MEA
CLEVA, SC FIX ettt *SPARTANBURG, SC VORTAC .....ooiiiiiiiieieneeeseee s **6000
*5200—MCA SPARTANBURG, SC VORTAC, W BND.
**3300—GNSS MEA
SPARTANBURG, SC VORTAC .....ooceeiiiriieienecreneesee e CHARLOTTE, NC VOR/DME .......cooiiiiinieceeeeeeeeseee e *4000
*2600—MOCA
§95.6055 VOR Federal Airway V55 Is Amended to Delete
PULLMAN, MI VOR/DME .....ocuiiiiieeesieeesiee e MUSKEGON, MI VORTAC ...ttt 2500
MUSKEGON, MI VORTAC ..ottt WHALL, MIFIX oo *2400
*2400—MOCA
#MUSKEGON R-328 TO YULNU UNUSABLE EXCEPT AIRCRAFT EQUIPPED WITH SUITABLE RNAV SYSTEM WITH GPS
WHALL, MIFIX e NEROE, WI FIX .o *5000
*2400—MOCA
NEROE, WI FIX .o GREEN BAY, WI VORTAC ..o #3000
#GREENBAY R-115 TO YULNU UNUSABLE EXCEPT AIRCRAFT EQUIPPED WITH SUITABLE RNAV SYSTEM WITH GPS
GREEN BAY, W .o VORTAC BIPID, WI FIX .o 3000
§95.6069 VOR Federal Airway V69 Is Amended to Read in Part
PONTIAC, IL VOR/DME .....c.ooiiiiiiieeieieeesieee sttt JOLIET, IL VOR/DME ...ttt *3000
*2300—MOCA
§95.6077 VOR Federal Airway V77 Is Amended to Delete
WATERLOO, |A VOR/DME ......ccoiiiiiiiieeeneeeese e WAUKON, |A VOR/DME .....ccoiiiiireeineeree e *3000
*2800—MOCA
§95.6097 VOR Federal Airway V97 Is Amended to Delete
KRENA, IL FIX o JANESVILLE, WI VOR/DME 2900
JANESVILLE, WI VOR/DME .. e | THEBO, WI FIX oo, 3000
THEBO, W FIX .o LONE ROCK, WI VOR/DME *3400
*2800—MOCA
LONE ROCK, WI VOR/DME .....ccoiiiiirieienieeeseee e WEBYE, WI FIX oot 3000
WEBYE, WI FIX oo NODINE, MN VORTAC ..ot 3100
§95.6171 VOR Federal Airway V171 Is Amended to Delete
ROCKFORD, IL VOR/DME .......ccoiiiiiiiieieieeeseeeesee e GLARS, W FIX et 2900
GLARS, WI FIX et LONE ROCK, WI VOR/DME ......ccooiiiiiieeeneeeesiee e *3400
*2800—MOCA
LONE ROCK, WI VOR/DME .....ccorieiiieeienieeeseee e WEBYE, WI FIX oottt 3000
WEBYE, WI FIX oot NODINE, MN VORTAC ...ttt 3100
§95.6215 VOR Federal Airway V215 Is Amended to Delete
JYBEE, MI FIX oo SALES, MIFIX oo *3500
*1700—MOCA
SALES, MIFIX oo MUSKEGON, MI VORTAC ...ttt *3000
*2300—MOCA
MUSKEGON, MI VORTAC ..ottt WHITE CLOUD, MI VOR/DME .....ccoiiiiiieienieeie e 2800
WHITE CLOUD, MI VOR/DME .......coooiiiiieieeeeseeeeseeeeeeeeeeeene GAYLORD, MI VOR/DME ..o 4000
§95.6218 VOR Federal Airway V218 Is Amended to Delete
GOPHER, MN VORTAC ....ooiiiiiiieiett e DLANY, MN WP .o *4800
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FROM TO MEA
*3200—MOCA
DLANY, MN WP it WAUKON, |A VOR/DME .....ccuiiieiieieeieeiesie e 3000
§95.6225 VOR Federal Airway V225 Is Amended to Read in Part
MARCI, FL FIX ot LEE COUNTY, FL VORTAC.
2100
4000
§95.6231 VOR Federal Airway V231 Is Amended to Read in Part
MISSOULA, MT VOR/DME ARLEE, MT FIX 9700
Y I *JESSY, MT FIX **11000
*13000—MCA JESSY, MT FIX, N BND.
**9400—MOCA
§95.6244 VOR Federal Airway V244 Is Amended to Read in Part
LAMAR, CO VOR/DME ......cciiiiiiniieie et *COFFE, KS FIX oot **9000
*9000—MRA
*9000—MCA COFFE, KS FIX, SW BND.
*9700—MCA COFFE, KS FIX, NE BND.
**5400—MOCA
COFFE, KS FIX e *RANSO, KS FIX .o **10000
*10000—MRA
**4700—MOCA
§95.6246 VOR Federal Airway V246 Is Amended to Delete
DUBUQUE, IA VORTAGC ....ooiiiieieeieeie e WAUKON, |A VOR/DME .....ocuiiiiieeieieeiesie e 3000
WAUKON, IA VOR/DME .. .... | NODINE, MN VORTAC ... 3000
NODINE, MN VORTAC ..ceeiiiiieieneerte e MILTO, WI FIX e 3000
§95.6247 VOR Federal Airway V247 Is Amended to Read in Part
HIPSHER, WY VOR/DME .....cciiiiiieieieeee e FWAPAP, WY FIX o **9000
*9000—MCA WAPAP, WY FIX, SE BND.
**8300—MOCA
**8000—GNSS MEA
WAPAP, WY FIX oot CRAZY WOMAN, WY VOR/DME .....ccccceiiiiiireneeresieeesee e 8000
§95.6257 VOR Federal Airway V257 Is Amended to Read in Part
DRAKE, AZ VORTAC ..ceiiieieeieeie ettt KACEE, AZ FIX oot **10000
*11000—MCA KACEE, AZ FIX, W BND.
*11000—MCA KACEE, AZ FIX, E BND.
**8600—MOCA
**9000—GNSS MEA
KACEE, AZ FIX oot *BISOP, AZ FIX ottt **10000
*11000—MRA
**8400—MOCA
**9000—GNSS MEA
§95.6262 VOR Federal Airway V262 Is Amended to Read in Part
MOTIF, IL FIX e JOLIET, IL VOR/DME ......oiiiiiieieieeieesie et *3000
*2300—MOCA
§95.6271 VOR Federal Airway V271 Is Amended to Delete
MUSKEGON, Ml VORTAC ..o WELKO, MIFIX ettt *3000
*2500—MOCA
WELKO, MIFIX o MANISTEE, MI VOR/DME .....cooooiiiiiieiceee e *4000
*2400—MOCA
§95.6333 VOR Federal Airway V333 Is Amended to Read in Part
JELLO, TN FIX it WNSOR, KY FIX oo **5100
*5100—MCA WNSOR, KY FIX, S BND.
*5100—MCA WNSOR, KY FIX, N BND.
**4000—MOCA
**4000—GNSS MEA
WNSOR, KY FIX ot DOLLY, KY FIX et *5100
*4000—MOCA

*4000—GNSS MEA
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§95.6398 VOR Federal Airway V398 Is Amended to Delete
ROCHESTER, MN VOR/DME .....cccooiiiieieiieeieeeseeeee e WAUKON, |A VOR/DME ..ottt 3000
WAUKON, [A VOR/DME ......coooiiiieiiieieee et LONE ROCK, WI VOR/DME .....ccooiiiiiiiiiienieeeenieceeieeeie e 3000
§95.6411 VOR Federal Airway V411 Is Amended to Delete
LONE ROCK, WI VOR/DME .....cccoiiiiirieienieeieneee e WAUKON, |A VOR/DME .....oouiiiiiiiieieniesieneeie e 3000
WAUKON, IA VOR/DME ROCHESTER, MN VOR/DME ... 3000
ROCHESTER, MN VOR/DME ......c.coioiiiiiiieie et FARMINGTON, MN VORTAC .....oooiiiiniiiieneeeeeeeee e 3000
§95.6450 VOR Federal Airway V450 Is Amended to Delete
ESCANABA, MI VOR/DME ........coiiiiiiiieieesieeeeee e MENOMINEE, Ml VOR/DME .......cccoiiiiiiiieieee e 2500
MENOMINEE, Ml VOR/DME .. GREEN BAY, WI VORTAC ... 2600
GREEN BAY, WI VORTAC ...ttt MUSKEGON, MI VORTAC .....ooiiiiiieiieeee et 3000
MUSKEGON, MI VORTAC .....oiiiiiiieieeeeeiee e GIBER, MI FIX oot *3000
*2400—MOCA
GIBER, MI FIX e LUGGS, MI FIX e *4000
*2400—MOCA
LUGGS, MI FIX ettt FLINT, MI VORTAC ...ttt *3000
*2400—MOCA
§95.6472 VOR Federal Airway V472 Is Amended to Read in Part
ZAGGY, NC FIX oottt KINSTON, NC VORTAC ..ottt #
#UNUSABLE
§95.6539 VOR Federal Airway V539 Is Amended to Read in Part
GOODY, FL FIX ottt LEE COUNTY, FL VORTAC.
2100
4000
§95.6586 VOR Federal Airway V586 Is Amended to Read in Part
PONTIAC, IL VOR/DME .......ooiiiiiiieiieeiee e JOLIET, IL VOR/DME .....oooiiiiiiieiie ettt *3000
*2300—MOCA
FROM ‘ TO ‘ MEA MAA
§95.7001 Jet Routes
§95.7002 Jet Route J2 Is Amended by Adding
CRESTVIEW, FL VORTAC ..ot ‘ DEFUN, FL FIX i ‘ 18000 45000
Is Amended to Delete
CRESTVIEW, FL VORTAC ..ot SEMINOLE, FL VORTAC ...ccciiiiiieienieeieseee e 18000 45000
SEMINOLE, FL VORTAC ..ot TAYLOR, FL VORTAC ..ot 18000 45000
§95.7037 Jet Route J37 Is Amended to Delete
ALBANY, NY VORTAC ...cooiiiiiieieeeeee e ‘ MASSENA, NY VORTAC ....oiiiiieieenieee e ‘ 23000 ‘ 45000
§95.7039 Jet Route J39 Is Amended to Delete
CRESTVIEW, FL VORTAC ..ot ‘ MONTGOMERY, AL VORTAC ....cooovrieiinieeieneeeesieeeene ‘ 18000 ‘ 45000
§95.7042 Jet Route J42 Is Amended to Read in Part
BECKLEY, WV VOR/DME ........coooiiiiiiieeeee e MONTEBELLO, VA VOR/DME .......coooiiiiiiiiieeeneeiees #18000 41000
#BECKLEY R-091 UNUSABLE
Jet Route J55 Is Amended to Delete
CHARLESTON, SC VORTAC ... FLORENCE, SC VORTAC ... 18000 45000
FLORENCE, SC VORTAC ...c.ciiiiiiieiee e TUBAS, NC FIX o 18000 45000
Jet Route J61 Is Amended to Delete
EDDYS, NC FIX .t FORTS, VA FIX o 31000 45000
FORTS, VA FIX oottt NOTTINGHAM, MD VORTAC .....cooirieierieeienieeeesieeeene 18000 45000
NOTTINGHAM, MD VORTAC ....ccooiiieieeieeeeeee e WESTMINSTER, MD VORTAC .....ocoiiiiieieeieeee e 18000 45000
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§95.7062 Jet Route J62 Is Amended to Delete
ROBBINSVILLE, NJ VORTAC ....coooiiiiiiieeiieeiee e ‘ NANTUCKET, MA VOR/DME ......ccccovveeeirceeneeeenie e ‘ 18000 ‘ 45000
§95.7109 Jet Route J109 Is Amended to Delete
WILMINGTON, NC VORTAC .... FLAT ROCK, VA VORTAC ... 18000 45000
FLAT ROCK, VA VORTAC ....ooiiiieeeeeeeneee e LINDEN, VA VORTAC ...ccoiiieereee et 18000 45000
§95.7121 Jet Route J121 Is Amended to Delete
SEA ISLE, NJ VORTAC ...oieiieeeieeeneeee e HAMPTON, NY VORTAC ...coeeiirieeereeee st 18000 45000
HAMPTON, NY VORTAC ....coiiiiiiieieieeeeie e SANDY POINT, RI VOR/DME .......cccoiiiiiieieeieeieeene 18000 45000
SANDY POINT, RI VOR/DME .....cccoeoeieeieneeeeseeeee e KENNEBUNK, ME VOR/DME ......cccooveiirienneeeenieeens 18000 45000
Is Amended by Adding
SEA ISLE, NJ VORTAC ...coiiiiiiiteeee e BRIGS, NJ FIX oo 18000 45000
§95.7213 Jet Route J213 Is Amended to Read in Part
BECKLEY, WV VOR/DME .......ccooiieieieeiesieseesie e ARMEL, VA VOR/DME ......ccccoiiiiiiiieieeee e #18000 45000
#BECKLEY R-072 UNUSABLE
§95.7230 Jet Route J230 Is Amended to Delete
ROBBINSVILLE, NJ VORTAC ..o LARRI, PA FIX 18000 45000
LARRI, PA FIX VINSE, PA FIX 26000 45000
VINSE, PA FIX it BELLAIRE, OH VOR/DME ......cccoveiiviiee e 18000 45000
§95.7570 Jet Route J570 Is Amended to Delete
ALBANY, NY VORTAC ....cioiiieieceeiesteee e ‘ U.S. CANADIAN BORDER .......cccvevieieierieee e ‘ 18000 ‘ 45000
AIRWAY SEGMENT CHANGEOVER POINTS CHANGEOVER POINTS
FROM ‘ TO DISTANCE ‘ FROM

§95.8003 VOR Federal Airway Changeover Points

V271 Is Amended to Delete Changeover Point

MUSKEGON, MI VORTAC

‘ MANISTEE, MI VOR/DME

37 ‘ MUSKEGON

§95.8005 Jet Routes Changeover Points
J42 Is Amended to Add Changeover Point

BECKLEY, WV VOR/DME .......ccccociiiiiiiiiicieeeece ‘ MONTEBELLO, VA VOR/DME ........cccccoiiiiiiiiiiices ‘ 56 ‘ BECKLEY
J230 Is Amended to Delete Changeover Point
LARRI, PA PA FIX ot ‘ BELLAIRE, OH VOR/DME .......ccccconiiiiiiniicireseeeee ‘ #163 ‘ LARRI

[FR Doc. 2020-24033 Filed 10-28-20; 8:45 am]
BILLING CODE 4910-13-P

ACTION: Final rule.

SUMMARY: In this final rule, the Bureau

of Industry and Security (BIS) amends

DEPARTMENT OF COMMERCE
Bureau of Industry and Security
15 CFR Part 742

[Docket No. 201022-0277]

RIN 0694—-Al05

Amendments to National Security
License Review Policy Under the
Export Administration Regulations

AGENCY: Bureau of Industry and
Security, Commerce.

the Export Administration Regulations
(EAR) to revise the license review policy
for items controlled for national security
reasons destined to the People’s
Republic of China (PRC), Venezuela, or
the Russian Federation (Russia). With
this revision, BIS and reviewing
agencies will determine whether the
export, reexport, or transfer (in-country)
of items controlled for National Security
(NS) reasons will make a material
contribution to the “development,”
“production,” maintenance, repair, or
operation of weapons systems of the
PRC, Venezuela, or the Russian
Federation, as well as setting forth

several factors that will be considered in
reviewing license applications.

DATES: This rule is effective October 29,
2020.

FOR FURTHER INFORMATION CONTACT:
Sharron Cook, Regulatory Policy
Division, Bureau of Industry and
Security, Email: Sharron.cook@
bis.doc.gov or Phone: 202—-492—-2440.
SUPPLEMENTARY INFORMATION:

Background

The Bureau of Industry and Security
is amending the license review policy
for items that have a national security
(NS) reason for control (i.e., pursuant to
the Wassenaar Arrangement on Export
Controls for Conventional Arms and
Dual-Use Goods and Technologies)
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when destined to the People’s Republic
of China (PRC), Venezuela, or the
Russian Federation (Russia)

(§ 742.4(b)(7)). BIS and reviewing
agencies will determine, on a case-by-
case basis, whether the proposed export,
reexport, or in-country transfer of such
items will make a material contribution
to the weapons systems capability of
those countries. The determination will
include an illustrative list of factors that
will be considered in reviewing license
applications. The illustrative list of
factors will provide more guidance to
exporters on information to be included
with their license applications and
assist BIS and reviewing agencies in
evaluating those applications.
Provisions in other sections of part 742
continue to apply to the review of
license applications for the export,
reexport, or in-country transfer of NS
controlled items to the PRC, Venezuela
or Russia. When an export, reexport, or
in-country transfer is destined for a civil
end user for civil end uses in the PRC,
Venezuela, or Russia, there is a
presumption of approval. There is a
presumption of denial for license
applications to export, reexport, or
transfer items that would make a
material contribution to the
“development,” “production,”
maintenance, repair, or operation of
weapons systems, subsystems, and
assemblies.

As required by section 1756(d) of the
Export Control Reform Act of 2018 (50
U.S.C. 4815(d)), the review will also
include an assessment of the impact of
a proposed export of an item on the
United States defense industrial base
and the denial of an application for a
license that would have a significant
negative impact on such defense
industrial base.

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (codified, as amended, at 50
U.S.C. 4801-4852). ECRA provides the
legal basis for BIS’s principal authorities
and serves as the authority under which
BIS issues this rule.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).

Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This final rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. This final rule
will support the national security and
foreign policy objectives of the United
States by making the license review
policy for national security items
destined to the PRC, Venezuela, or the
Russian Federation more restrictive, as
well as clarifying the license review
policy by setting forth and making
transparent to the public a robust
illustrative list of license application
review factors for such applications.

2. Notwithstanding any other
provision of law, no person may be
required to respond to or be subject to
a penalty for failure to comply with a
collection of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves a collection currently approved
by OMB under control number 0694—
0088, Simplified Network Application
Processing System. This collection
includes, among other things, license
applications, and carries a burden
estimate of 42.5 minutes for a manual or
electronic submission for a total burden
estimate of 31,878 hours. BIS expects
that all applicants may spend more time
gathering information to include in the
license applications to satisfy the newly
added license application review
factors. However, others will refrain
from applying because they either
cannot satisfy the newly-added license
review criteria or know that their
license would be denied because their
item would make a ‘material
contribution’ to the military capabilities
of PRC, Venezuela, or the Russian
Federation. Therefore, BIS believes that
the added hours for preparing an
application will be offset by the
decrease in applications and result in no
change to the burden hours associated
with this collection.

3. This rule does not contain policies
with federalism implications as that
term is defined under Executive Order
13132.

4. Pursuant to section 1762 of the
Export Control Reform Act of 2018 (50
U.S.C. 4821), which was included in the
John S. McCain National Defense
Authorization Act for Fiscal Year 2019,
this action is exempt from the
Administrative Procedure Act (5 U.S.C.

553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is
required, and none has been prepared.

6. This final rule is not subject to the
requirements of Executive Order 13771
(82 FR 9339, February 3, 2017) because
it is issued with respect to a national
security function of the United States.
The cost-benefit analysis required
pursuant to Executive Orders 12866 and
13563 indicates that this rule is
intended to improve national security as
its primary direct benefit. Specifically,
setting forth a robust illustrative list of
license application review factors and
revising the national security license
review policy by expanding the
meaning of what would be considered a
national security threat should increase
license outcome predictability and
consistency, as well as increase the
number of application submissions that
include information that satisfies the
license application review factors,
which should reduce the risk that
exports, reexports, and transfers (in-
country) of items subject to the EAR
could be diverted and contribute to the
military capability of countries of
concern, contrary to U.S. national
security interests. Accordingly, this rule
meets the requirements set forth in the
April 5, 2017 OMB guidance
implementing Executive Order 13771
(82 FR 9339, February 3, 2017),
regarding what constitutes a regulation
issued ““with respect to a national
security function of the United States,”
and is, therefore, exempt from the
requirements of Executive Order 13771.

List of Subjects in 15 CFR Part 742

Exports, Terrorism.

Accordingly, part 742 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 742—CONTROL POLICY—CCL
BASED CONTROLS

m 1. The authority citation for part 742
continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; Sec. 1503, Pub. L.
108-11, 117 Stat. 559; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
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12851, 58 FR 33181, 3 CFR, 1993 Comp., P
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783;
Presidential Determination 2003-23, 68 FR
26459, 3 CFR, 2004 Comp., p. 320; Notice of
November 12, 2019, 84 FR 61817 (November
13, 2019).

m 2. Section 742.4 is amended by
revising paragraph (b)(7) to read as
follows:

§742.4 National security.

* * * * *

(b) * * *

(7)(i) For the People’s Republic of
China (PRC), Venezuela, and the
Russian Federation, all applications will
be reviewed to determine the risk of
diversion to a military end user or
military end use. There is a general
policy of approval for license
applications to export, reexport, or
transfer items determined to be for civil
end users for civil end uses. There is a
presumption of denial for license
applications to export, reexport, or
transfer items that would make a
material contribution to the
“development,” “production,”
maintenance, repair, or operation of
weapons systems, subsystems, and
assemblies, such as, but not limited to,
those described in supplement no. 7 to
part 742 of the EAR, of the PRC,
Venezuela, or the Russian Federation.

(ii) The following factors are among
those that will be considered in
reviewing license applications
described in paragraph (b)(7)(i) of this
section:

(A) The appropriateness of the export,
reexport, or transfer for the stated end
use;

(B) The significance of the item for the
weapons systems capabilities of the
importing country;

(C) Whether any party is a ‘military
end user’ as defined in § 744.21(g) of the
EAR;

(D) The reliability of the parties to the
transaction, including whether:

(1) An export or reexport license
application has previously been denied;

(2) Any parties are or have been
engaged in unlawful procurement or
diversion activities;

(3) The parties are capable of securely
handling and storing the items; and

(4) End-use checks have been and
may be conducted by BIS or another
U.S. government agency on parties to
the transaction;

(E) The involvement of any party to
the transaction in military activities,
including activities involving the
“development,” “production,”
maintenance, repair, or operation of

weapons systems, subsystems, and
assemblies;

(F) Government strategies and policies
that support the diversion of exports
from their stated civil end use and
redirection towards military end use;
and

(G) The scope and effectiveness of the
export control system in the importing
country.

(iii) The review will also include an
assessment of the impact of a proposed
export of an item on the United States
defense industrial base and the denial of
an application for a license that would
have a significant negative impact, as
defined in section 1756(d)(3) of the
Export Control Reform Act of 2018 (50
U.S.C. 4815(d)(3)), on such defense
industrial base.

* * * * *

Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2020-23962 Filed 10-28-20; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM18-9-000; Order No. 2222]

Participation of Distributed Energy
Resource Aggregations in Markets
Operated by Regional Transmission
Organizations and Independent
System Operators

Correction

In rule document 2020-20973
beginning on page 67094 in the issue of
Wednesday, October 21, 2020, make the
following correction:

On page 67094, in the second column,
in the 16th line, “September 17, 2021”
should read “July 19, 2021”.

[FR Doc. G1-2020-20973 Filed 10-28-20; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1300, 1309, 1310, 1313,
and 1314

[Docket No. DEA-485]
RIN 1117-ABO05 and 1117-AB06

Implementation of the Combat
Methamphetamine Epidemic Act of
2005; Retail Sales; Notice of Transfers
Following Importation or Exportation

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Final rule.

SUMMARY: In March 2006, the President
signed the Combat Methamphetamine
Epidemic Act of 2005 (CMEA). The
Drug Enforcement Administration
(DEA) promulgated an Interim Final
Rule (IFR) on September 26, 2006 (with
a technical correction on October 13,
2006), under Docket Number DEA—-2911,
to implement the retail sales provisions
of the CMEA. Additionally, on April 9,
2007, DEA promulgated an IFR, under
Docket Number DEA-292], to
implement section 716 of the CMEA,
which required additional reporting for
import, export, and international
transactions involving all list T and list
II chemicals. DEA is finalizing these
rulemakings in one action. This final
rule adopts, with one technical change,
the corrected September 2006 IFR, and
adopts, without change, the April 2007
IFR.

DATES: Effective December 28, 2020. The
effective date of December 28, 2020, for
the interim final rules published
September 26, 2006 (71 FR 56009) and
April 9, 2007 (72 FR 17401), is
confirmed.

FOR FURTHER INFORMATION CONTACT:
Scott A. Brinks, Diversion Control
Division, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, VA 22152, Telephone (571)
362—-3261.

SUPPLEMENTARY INFORMATION:

I. Background

On March 9, 2006, the President
signed the Combat Methamphetamine
Epidemic Act of 2005 (CMEA), which is
title VII of the USA PATRIOT
Improvement and Reauthorization Act
of 2005 (Pub. L. 109-177). The Drug
Enforcement Administration (DEA)
published interim final rules (IFRs) on
September 26, 2006 (71 FR 56008)—
with a technical correction on October
13, 2006 (71 FR 60609)—and Aprﬂ 9,
2007 (72 FR 17401) to implement
certain provisions of the CMEA.
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On December 30, 2016, DEA
published a final rule ‘“Revision of
Import and Export Requirements for
Controlled Substances, Listed
Chemicals, and Tableting and
Encapsulating Machines, Including
Changes To Implement the International
Trade Data System (ITDS); Revision of
Reporting Requirements for Domestic
Transactions in Listed Chemicals and
Tableting and Encapsulating Machines;
and Technical Amendments.” 81 FR
96992. This final rule included further
amendments to amendments
implemented by the September 2006
and April 2007 IFRs.

A. September 2006 IFR

The CMEA established new
requirements for the retail sale of
products containing the list I chemicals
ephedrine, pseudoephedrine, and
phenylpropanolamine which may be
marketed or distributed lawfully in the
United States under the Federal Food,
Drug, and Cosmetic Act as a
nonprescription drug. These products,
known under the CMEA as scheduled
listed chemical products, can be used to
manufacture methamphetamine
illegally. To implement those
requirements, the September 2006 IFR
established daily and 30-day limits on
the sales of scheduled listed chemical
products to individuals, and established
recordkeeping on most retail sales. More
detailed information can be found in the
preamble to the September 2006 IFR. On
October 13, 2006, at 71 FR 6069, a
technical correction was published for
Table 3 on page 56014 in the September
2006 IFR.

B. April 2007 IFR

The April 2007 IFR implemented
section 716 of the CMEA to require
additional reporting for import, export,
and international transactions involving
all list I and list IT chemicals, and in so
doing, closed a loophole in the
regulatory system. Briefly, section 716
of the CMEA (21 U.S.C. 971 as
amended) extends the current reporting
requirements—as well as the current
exemptions for regular importers and
regular customers—to post-import and
post-export transactions of list I and list
II chemicals. With implementation of
this IFR, importers, exporters, brokers,
and traders are required to notify DEA,
before the transaction is to take place, of
certain information regarding their
downstream customers. This person is
referred to as the “transferee” of the
United States importer, exporter, broker,
or trader. Notification occurs on a new

DEA Form 486.1 If the transferee
changes, or the quantity of the chemical
is increased after initial notification to
DEA, the importer, exporter, broker, or
trader must file an amended DEA Form
486 with DEA. Within 30 days after the
importation, exportation, or
international transaction is completed,
the importer, exporter, broker, or trader
must send DEA a return declaration
containing information regarding the
transaction.

C. Updates to September 2006 and April
2007 IFRs Due to the ITDS Rule

On December 30, 2016, DEA
published the ITDS rule. 81 FR 96992.
The ITDS rule was scheduled to become
effective January 30, 2017. However, the
effective date was delayed until March
21, 2017. 82 FR 8688.

The ITDS rule updated DEA’s
regulations for the import and export of
tableting and encapsulating machines,
controlled substances, and listed
chemicals, and its regulations relating to
reports required for domestic
transactions in listed chemicals,
gammahydroxybutyric acid, and
tableting and encapsulating machines.
The amendments clarified certain
policies, reflected current procedures
and technological advancements, and
implemented Executive Order (E.O.)
13659 on streamlining the export/
import process. The ITDS rule
additionally implemented changes to
the Controlled Substances Import and
Export Act for reexportation of
controlled substances among members
of the European Economic Area made
by the Improving Regulatory
Transparency for New Medical
Therapies Act (Pub. L. 114-89). The rule
also included additional substantive
and technical and stylistic amendments.

The ITDS rule included further
changes to certain amendments
implemented by the September 2006
and April 2007 IFRs. This current final
rule does not make any changes to those
further amendments.

I1. Discussion of Public Comments
Received on September 2006 IFR

DEA received 18 comments on the
September 2006 IFR. Commenters
included trade associations for
convenience stores and grocery stores, a
law firm, a pharmaceutical organization,
a non-pharmaceutical organization,
individual pharmacists, and retailers.

Logbooks: Five commenters objected
to the requirement for a bound logbook
for paper records. One commenter

1DEA Form 486 is titled “Import/Export
Declaration for List I and List II Chemicals” and is
available online at www.deadiversion.usdoj.gov.

stated that DEA exceeded its authority
in requiring that the logbook be bound,
because the CMEA includes no such
mandate. Other commenters focused on
practical problems with bound
logbooks. One chain drug store stated
that to comply with State requirements
to check the logbooks for the past 30
days, it used alphabetical logs that
allowed for pages to be inserted. Other
commenters stated that available bound
logbooks do not meet DEA
requirements, and that retailers would
have to order customized books at
considerable expense or customize
blank logbooks by hand. One
commenter stated that spiral logbooks
should be acceptable if they have page
numbers. Other commenters
recommended that DEA adopt more
flexible requirements. One suggested
that DEA only require that the pages of
the logbook not be readily removable,
altered, or copied without the change
being detectable. Another commenter
stated that DEA should simply require
tamper-evident logs. This commenter
stated that DEA had presented no
information about why tamper-evident
logbooks are important to thwart illegal
use of scheduled listed chemical
products.

DEA Response: In its regulations
implementing the CMEA, DEA required
bound logbooks for paper logs because
the other types of logbooks suggested
can be tampered with simply by
removing pages. Tamper-proof paper
would prevent alteration of the records,
but would not prevent removal of pages.
DEA noted that pharmacies are required
to maintain bound logbooks for sales of
certain schedule V controlled
substances. DEA and the CMEA also
allowed regulated sellers to maintain
logs electronically.

In October 2008, the President signed
the Methamphetamine Production
Prevention Act of 2008 (MPPA) (Pub. L.
110-415). The MPPA clarified the
information entry and signature
requirements for electronic logbook
systems permitted for the retail sale of
scheduled listed chemical products. The
MPPA allows regulated sellers to choose
between maintaining a written or
electronic logbook. For regulated sellers
who choose to maintain a written
logbook, the MPPA requires that the
logbook be bound.2 However, with
respect to electronic logbook systems,
the MPPA provides greater flexibility for
sellers of scheduled listed chemical
products. DEA implemented the

2Public Law 110-415, Sec. 2, “Clarifications
Regarding Signature Capture and Retention for
Electronic Methamphetamine Precursor Logbook
Systems.”
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provisions of the MPPA in a final rule
published December 1, 2011. 76 FR
74696.

Privacy Issues: Five commenters were
concerned about the requirements
related to protecting information
entered into logbooks from exposure. As
a practical matter, these commenters
focused on paper logs, where previous
customer entries may be seen by
subsequent purchasers. Commenters
asked DEA to define what “accessed”
and ‘“‘shared” mean, and to indicate that
“shared” does not mean incidental
disclosure to other customers using the
same page.

Associations representing retailers
stated that DEA should state that the
records are not “protected health
information” subject to the Health
Insurance Portability and
Accountability Act (HIPAA). One
commenter noted that States have
decided that the logs are not HIPAA
protected. Another commenter stated
that the log information is not sensitive;
customers have been purchasing these
products off the shelves for years
without any expectation of privacy. The
products can be used for a number of
conditions and, therefore, reveal little
about the purchaser’s condition. This
commenter also stated that limiting the
log to a single entry per page would be
expensive. An organization representing
pharmacists stated that the logs should
be considered subject to HIPAA and that
customers should see only their own
information.

One retailer asked DEA to clarify what
methods are acceptable to prevent other
customers from seeing the information.
One pharmacist stated that requesting a
form of identification and entering data
into the log was an invasion of privacy.
Two pharmacists noted that the process
is time consuming.

DEA Response: The CMEA provides
requirements regarding the protection of
logbook information. In regard to the
disclosure of collected information, the
CMEA established restrictions on
disclosure of information in logbooks to
protect the privacy of individuals who
purchase scheduled listed chemical
products. 21 U.S.C. 830(e)(1)(C).

The logbook privacy protections set
forth by the CMEA are implemented by
DEA to closely resemble the language in
the CMEA.3 By adopting the statutory
language regarding protection of

3DEA regulations regarding logbook privacy
protections also include a provision which states
that “[a] regulated seller who in good faith releases
information in a logbook to Federal, State, or local
law enforcement authorities is immune from civil
liability for the release unless the release constitutes
gross negligence or intentional, wanton, or willful
misconduct.” 21 CFR 1314.45(c).

logbooks in the regulations virtually
without change, DEA has provided
regulated sellers the greatest flexibility
possible to ensure that customer
information is protected, without
dictating specific requirements.

The United States Department of
Health and Human Services’ Office of
Civil Rights enforces HIPAA,* and it is
the responsibility of covered entities
(including pharmacies) to ensure that all
aspects of their business practices are
HIPAA compliant.® The covered entity
is responsible for adequate safeguards
and policies to ensure that protected
health information in logbooks is not
disclosed. DEA is not responsible for
ensuring that such entities have the
necessary safeguards in place to ensure
that protected health information is not
disclosed. DEA does not have authority
to enforce HIPAA. However, 21 CFR
1314.45 provides privacy protections to
purchasers of scheduled listed chemical
products by restricting the disclosure of
information collected in logbooks.
Scheduled listed chemical products are
sold in a wide variety of settings, from
large retail chains where information is
captured at general checkout lines to
small pharmacies where information is
captured at the pharmacy counter. To
define the terms “‘access”” and ‘“‘share”
in relation to logbook information could
unnecessarily and adversely impact the
sales of scheduled listed chemical
products by regulated sellers.

Although the process requires
additional time, the CMEA required that
the purchaser sign the logbook, enter the
purchaser’s name and address, the date
and time of sale, and that the regulated
seller enter the name and quantity of the
product sold. The CMEA further
required that the regulated seller
determine that the name on the
identification presented by the
purchaser corresponds to the name
entered by the purchaser in the logbook.
DEA had no discretion in the
implementation of these requirements.

Other Logbook Issues: One association
stated that the log entry requirements
should be more flexible. Other than the
signature, the commenter believed that
DEA should not specify who has to
enter the other data. The commenter

4The HIPPA Privacy Rule implemented national

standards to protect personal health information
which requires covered entities to implement
appropriate administrative, technical, and physical
safeguards to reasonably protect personal health
information (with limited exceptions including
information transmitted in writing, orally, or
electronic form) from intentional or unintentional
use or disclosure. See 67 FR 53182, 53193 (Aug. 14,
2002).

5 https://www.hhs.gov/hipaa/for-professionals/
compliance-enforcement/examples/all-cases/
index.html?language=en#case20.

suggested that stickers could be used to
identify the product information other
than the number of containers. Another
retail association stated that DEA should
allow others to enter the data when the
purchaser is unable to do so (e.g.,
because of a disability).

DEA Response: The CMEA required
that the purchaser enter certain specific
information as specified in 21 U.S.C.
830(e). DEA implemented those
provisions in the September 2006 IFR.
DEA sought to balance its statutory
obligations while recognizing that with
electronic logbooks, it may be difficult
or impossible for some purchasers to
enter the required information. To
ensure that all persons were able to
purchase scheduled listed chemical
products at retail, DEA made an
allowance at 21 CFR 1314.30(c) that if
the purchaser were feasibly unable to do
so, the regulated seller may ask for and
enter the information electronically.
This is similar to the regulated seller
entering the information when the
information must be entered into an
electronic system that is not easily
accessible to the customer.

Subsequent to DEA’s implementation
of the CMEA, the MPPA was passed,
revising the information entry and
signature requirements for electronic
logbook systems permitted for the retail
sale of scheduled listed chemical
products. The MPPA allows for
flexibility with its provisions relating to
log entry requirements. Under the
MPPA, regulated sellers of scheduled
listed chemical products may choose
from several options relating to how
purchaser signatures may be obtained
and how transactions may be recorded.
21 U.S.C. 830(e)(1)(A)(iv). DEA
published a final rule on December 1,
2011, which implemented the MPPA. 76
FR 74696.

Federal/State Issues: Several
commenters raised issues related to
different Federal and State laws related
to retail sales of scheduled listed
chemical products. One association
asked DEA to provide guidance on how
to reconcile conflicting requirements on
logbooks. The commenter asked
whether a regulated seller would have
to maintain two separate logbooks if
State law requires different information
than Federal law. Another association
stated that DEA should allow the use of
a single logbook to capture information
for both requirements. The association
asked DEA to provide a State-by-State
analysis to let regulated sellers know
which provisions apply in each State.
Another association stated that
compliance with a State rule that is as
stringent or more stringent than DEA’s
should satisfy DEA’s requirements. One
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chain pharmacy stated that DEA should
allow electronic capture of State
information and manual capture of
additional DEA elements rather than
require two separate sets of logs.

DEA Response: Regulated sellers may
use a single logbook for capturing
Federal and State requirements
provided that the data entered includes
all of the elements required under the
CMEA. If the data required by Federal
law and State law is so markedly
different that it cannot be merged easily,
or if regulated sellers wish to do so for
other reasons, regulated sellers may also
use separate systems. If a State’s
requirements include all of the CMEA’s
requirements, a separate logbook need
not be created. DEA, however, does not
have the authority to alter the CMEA
requirements.

Warning Notice: The CMEA requires
that regulated sellers post a warning
notice to inform customers that
providing false information is a
violation of Federal law. One
commenter stated that DEA should
recognize that any of the following
meets the requirements for providing
notice: Displaying the notice under glass
near the logbook; putting it on the wall
behind the logbook; or putting it on the
cover of the logbook. The commenter
also recommended that DEA allow
mandated State notices to replace the
Federal notice, because multiple
warning notices can be confusing to the
customer.

DEA Response: The CMEA mandated
the warning notice; a State notice
cannot substitute for the statutorily
required warning that entering false
statements or misrepresentations is a
violation of Federal law. The regulation
for placement of the notice provides
regulated sellers with flexibility on
placement of the notice. The only
requirement is that the notice either be
included in the written or electronic
logbook, or displayed by the logbook. 21
CFR 1314.30(d).

Photographic Identification: One
association stated that DEA should
clarify that regulated sellers are only
required to check the photographic
identification to ensure that the name
entered into the log is the same as the
name on the identification and that the
date and time are correct. In addition,
the association claimed that the CMEA
does not require a regulated seller to
refuse to sell the product if the name is
not correct. The commenter noted that
there may be legitimate reasons for
discrepancies (e.g., such as name or
address change since the issuance of the
identification). In addition, clerks could
be at risk if they challenged a customer.

DEA Response: The CMEA required
that the regulated seller determine that
the name entered into the logbook
matches the name on the identification
presented. The prospective purchaser
must provide an appropriate
identification card and signature and
the seller must confirm the
identification provided matches the
information entered into the logbook.6

DEA recognizes that there will be
times when names listed on an
identification may not correspond to
information entered into logbooks, due
to marriage, name change, etc. However,
DEA emphasizes that regulated sellers
are required to comply with the CMEA,
including not selling a product to
customers if the name the customer
entered into the logbook does not match
the identification presented.

The MPPA amended section
310(e)(1)(A) of the CSA (21 U.S.C.
830(e)(1)(A)) to provide flexibility in the
creation and maintenance of electronic
logbooks, while retaining the CMEA’s
basic requirement that the regulated
seller determine that the name entered
into the logbook matches the name on
the identification presented: In the case
of a sale to which the [logbook
requirement] applies, the seller does not
sell such a product unless the sale is
made in accordance with the following:
The logbook maintained by the seller
includes the prospective purchaser’s
name, address, and the date and time of
the sale, as follows:

If the purchaser enters the
information, the seller must determine
that the name entered in the logbook
corresponds to the name provided on
such identification. If the seller enters
the information, the prospective
purchaser must verify that the
information is correct.”

Identification for Mail-Order
Distributors: An internet pharmacy
stated that requiring a photographic
identification for mail-order sales was
not helpful. The retailer collects the

6 The CMEA provision at 21 U.S.C.
830(e)(1)(A)(iv) stated “In the case of a sale to
which the [logbook] requirement . . . applies, the
seller does not sell such a product unless . . . the
prospective purchaser . . . presents an
identification card that provides a photograph and
is issued by a State or the Federal Government, or
a document that, with respect to identification, is
considered acceptable for purposes of sections
274a.2(b)(1)(v)(A) and 274a.2(b)(1)(v)(B) of title 8,
Code of Federal Regulations (as in effect on or after
[March 9, 2006]); and . . . signs the logbook and
enters in the logbook his or her name . . . and the
seller . . . determines that the name entered in the
logbook corresponds to the name provided on such
identification . . . ..”

7Public Law 110-415, Sec. 2, “Clarifications
Regarding Signature Capture and Retention for
Electronic Methamphetamine Precursor Logbook
Systems.”

purchaser’s name, credit card name,
billing address, shipping address, and
email address. The retailer is not in a
position to verify the photographic
identification. In addition, a copy of a
photographic identification can be
manipulated to change information. The
commenter believed that the
requirement is an unreasonable burden
on the consumer that does little to
prevent illicit sales.

DEA Response: The CMEA intends for
the retailer to verify the identity of the
customer, whether that retailer is a
regulated seller or a mail-order
distributor. For regulated sellers, the
CMEA was clear and specific in its
requirements.8 The purchaser is
required to present a photographic
identification or other permissible form
of identification. 21 U.S.C.
830(e)(1)(A)(iv)(I)(aa). The regulated
seller must then “determine that the
name entered in the logbook
corresponds to the name provided on
such identification. . .” 21 U.S.C.
830(e)(1)(A)({iv)(III)(aa).?

Mail-order distributors are no less
regulated. While mail-order distributors
do not conduct face-to-face transactions,
they still need to confirm purchaser
identity. The CMEA states that mail-
order distributors ““shall, prior to
shipping the product, confirm the
identity of the purchaser in accordance
with procedures established by the
Attorney General.” 21 U.S.C.
830(e)(2)(A). In its regulations
implementing the CMEA, DEA
interpreted the requirement to “confirm
the identity of the purchaser” to mean
that mail-order distributors must
“receive from the purchaser a copy” of
a photographic identification or other
permissible form of identification. 21
CFR 1314.105(a).

The requirement that mail-order
distributors receive a copy of the
purchaser’s photographic identification
is perhaps even more important due to
the anonymity of the transactions.
Providing a copy of a photographic
identification issued by a Federal or the
State government, or a copy of another
document permissible for identification
purposes, lends credence to the name
and address given by phone, fax, or
internet during the order process. It is

8In addition to the CMEA, section 2 of the
Combat Methamphetamine Enhancement Act of
2010 (MEA) (Pub. L. 111-268) requires that “the
Attorney General shall by regulation establish
criteria for certifications of mail-order distributors
that are consistent with the criteria established for
certifications of regulated sellers. . ..” DEA
published an IFR on April 13, 2011, which
implemented this MEA section. 76 FR 20518.

9 This statutory cite denotes the provision in the
MPPA. This requirement in the CMEA was denoted
at 21 U.S.C. 830(e)(1)(A)@iv)(II)(aa).
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no more unreasonable to require the
mail-order distributor to compare the
name and address on the identification
with the name and address given on the
order, than it is for a regulated seller to
compare the information presented by
the purchaser with the information
entered into the logbook as part of the
face-to-face transaction.

Daily and 30-day Limits: Two
commenters raised questions about the
daily and 30-day limits set in the
CMEA. Both stated that DEA should
include the CMEA language to clarify
that retailers are not expected to check
the logbooks to determine if a customer
is exceeding the daily or 30-day limits.
One of the commenters stated that the
30-day limit applies only to the
purchaser, not the retailer. The same
commenter stated that DEA should
waive the 30-day and daily limits for
mail-order sales if the retailer has a
system in place to prevent a customer
from exceeding the CMEA limits in a
year with monthly reports to DEA. This
commenter also recommended that the
daily limit should be a calendar day, not
any 24-hour period.

DEA Response: DEA has not included
the language from the statute because it
is part of the penalty provisions, which
are not included in the regulations. DEA
has no authority to waive the
requirements for mail-order distributors,
including the daily and 30-day sales
limits, regardless of any steps the mail-
order distributor chooses to take
regarding sales of scheduled listed
chemical products. Finally, as discussed
in the September 2006 IFR, DEA has set
the 24-hour period as a calendar day.

Certification: Four associations
commented on the self-certification
process. Two supported the annual
certification versus a more frequent
process. One association noted that
turnover of staff was about 130 percent
a year; updating the certification for
each new staff would be unnecessarily
burdensome. One association suggested
allowing small rural stores to submit
certifications through state associations.
Another association asked that
companies with many stores be allowed
to select a single renewal date so that
the stores are not recertifying at
different times. One association asked
DEA to clarify whether chains had the
option to certify stores individually or
in batches. One association noted that
many small businesses do not have
computers or internet access, making
the web-based certification a burden for
them.

DEA Response: The self-certification
requires that the regulated seller attest
to the truthfulness of its certification;
the regulated seller is liable for

misstatements. Therefore, DEA cannot
allow third-party associations to file the
certification statements on behalf of
regulated sellers. Chain stores, however,
may file on behalf of their individual
store locations. If a chain batch files for
its stores, they will all have the same
recertification date. Where regulated
sellers self-certifying with DEA
pursuant to the CMEA are also DEA
registrants, DEA has worked to ensure
that the certification expires in the same
month, but not necessarily the same
year, as DEA registration. DEA will
continue to handle the certification
process through the internet. Even a
small business owner will have a way
to access the internet through a
business, home, or public computer.

Certification Signer: One retailer
stated that the location manager was the
appropriate person to sign the
certification on behalf of the regulated
seller. An association stated that DEA
should revise its certification website,
which includes the controlled substance
rules for who is allowed to sign a
registration. The commenter also
recommended that a person should be
allowed to sign if the person is in a
position to certify that the particular
location is in compliance with the
requirements of the CMEA. Another
association stated that DEA should
clarify the level of knowledge the signer
needs and provide flexibility on who is
authorized to sign. Another commenter
stated that the rule language regarding
the person allowed to sign should be
“on behalf of the regulated person or
distributor” not the “regulated seller,”
which is narrower.

DEA Response: DEA appreciates the
comments regarding who should sign
the certification on behalf of the
regulated seller. Regarding the
regulatory language, only regulated
sellers, not regulated persons, were
required to self-certify under the CMEA.
The regulatory text is correct as written.
In its rule implementing the Combat
Methamphetamine Enhancement Act of
2010 (CMEA) (Pub. L. 111-268), DEA
amended the CFR to include three new
sections pertaining to mail-order sales
(1314.101, 1314.102, and 1314.103)
which included the phrase “regulated
person.” 76 FR 20518.

Certification Fee: Three commenters
opposed a fee for certification. One
pharmacist stated that pharmacies
would not carry the products if they had
to pay a fee. An association stated that
a fee would disproportionately affect
small businesses and sole proprietors,
which operate on small margins.
Another association objected to paying
DEA to file information that DEA
requires them to file.

DEA Response: DEA appreciates these
comments. DEA published a final rule
establishing self-certification fees for
regulated sellers selling scheduled listed
chemical products at retail on December
29, 2008 (73 FR 79318). In that
rulemaking, DEA waived the self-
certification fee for persons holding a
current, valid DEA registration as a
pharmacy to dispense controlled
substances, and established a $21 self-
certification fee for regulated sellers of
scheduled listed chemical products that
are not DEA pharmacy registrants. In the
final rule, DEA certified that the rule
will not have a significant economic
impact on a substantial number of small
entities whose interests must be
considered under the Regulatory
Flexibility Act (RFA).

Training: Three associations raised
issues related to employee training. Two
indicated that DEA training material
does not recognize that not all
employees require training; only those
who handle the product do. The
commenter noted that in some stores,
the information is collected at one
location; the checkout clerk merely
takes the payment. The commenter
believed the current training is
confusing. One association stated that
the training implies, improperly, that
the regulated seller must check the logs
for daily and 30-day limits, which the
CMEA does not require. The commenter
also asked DEA to remove the reference
to phenylpropanolamine, which is not
sold at retail as an over-the-counter
drug. Another association claimed the
training material needs to be revised to
state that the limits apply to ephedrine
and pseudoephedrine base, not to the
product. An association stated that DEA
should scale back the training record
requirements. The commenter indicated
that the CMEA does not require that all
records be maintained or that employees
sign an acknowledgement of training, let
alone that the signed acknowledgement
be maintained in the personnel record.

DEA Response: DEA appreciates the
comments on the training content. DEA
believes that no changes are needed to
the training and the training content, as
written, is necessary to ensure that
employees of regulated sellers are
properly trained to meet the
requirements of the CMEA. In addition,
DEA does not believe that the
discussion of phenylpropanolamine
should be removed from the training as
it is a chemical covered by the CMEA.
The training content provided by DEA
has been utilized by industry for over 10
years. Furthermore, to reiterate CMEA
requirements, all persons who either are
responsible for delivering scheduled
listed chemical products into the
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custody of purchasers or who deal
directly with purchasers by obtaining
payments for the products must receive
training regarding the requirements of
the CMEA. 21 U.S.C. 830(e)(1)(A)(vii).
Regulated sellers are required to use
training provided by DEA, but may
augment that training with their own
information if they so choose. DEA
disagrees that sellers do not need to
retain records of the training. Without
such records, the regulated seller would
not be able to document, for itself or for
law enforcement that the regulated
seller had complied with the rule and
the CMEA by training its employees.

Availability: Two pharmacists
claimed that the rule had impeded
access to customers with legitimate
needs. The commenters believed that
most stores are not informing customers
of behind-the-counter availability. One
pharmacist stated that the substitutes
were inferior with more side effects. The
commenter claimed that the rule has not
reduced illicit methamphetamine
production given the internet and other
sources of the products. One individual
stated that distributors are limiting the
products they supply. One pharmacy
customer had asked the pharmacy for a
prescription for a nonprescription
product; another pharmacy refused to
carry them because of the logbook
hassle. The commenter asked DEA to
require pharmacies and distributors to
provide the products.

DEA Response: DEA has no authority
to require regulated sellers or
distributors to carry products or to
require stores to inform customers of
product availability.

Costs: One chain pharmacy stated that
compliance had cost it $2.4 million to
move products behind-the-counter,
change signage, train workers, and print
logs. An association stated that stores
would need to train more than two
people a year. The commenter noted
that estimates of space costs ignored the
limited availability of such space. The
commenter noted that States require
retailers to store cigarettes and lottery
tickets behind the counter. Many stores
have marketing and display agreements
with cigarette companies. The
commenter claimed that DEA rule can
hurt store sales and marketing revenues.
In addition, over-the-counter sales of the
products spur impulse purchases of
other products so that, even if the
products are a small percentage of sales,
loss of these sales will have a
considerable impact on in-store sales.
Another association stated that the rule
would affect a substantial number of
small entities, which have fewer
resources to devote to compliance.

One commenter raised issues related
to the cost of complying with the CMEA
requirements, such as training, store
reconfigurations, and logbooks, and
estimated the total cost of
implementation to be approximately
$2.26 million for a large chain pharmacy
and almost $600,000 for a medium-sized
pharmacy chain. Another commenter
stated that DEA’s assumptions and
estimates regarding annual certification
and employee training, as well as for
behind-the-counter storage and its effect
on impulse purchases, were inadequate.

DEA Response: While the placement
of these products behind-the-counter
may displace some items, it opens up
space on the counter and shelves for
others. Similarly, while some
purchasers of these products may then
decide to purchase other products, the
reverse is also true; for some purchasers,
these would be the impulse purchases.
Finally, DEA recognized the impact on
small entities, but the CMEA provided
no discretion to apply different rules to
small businesses.

DEA has no authority to alter the
behind-the-counter requirement. DEA
also notes that the costs mentioned by
these commenters are generalized and
actual costs are unknown. For these
reasons, DEA continues to believe that
this rule will not have a significant
economic impact on a substantial
number of small entities, and has
certified accordingly pursuant to the
RFA, referenced below.

Other Issues: One association stated
that DEA should add provisions to the
rule to clarify that all retail sellers, not
just registrants, are subject to the rule.
The association also asked for explicit
rule language to specify that
prescription products are not subject to
the rule.

DEA Response: The rule is already
clear on both these points. The CSA, as
amended by the CMEA, defines a
“scheduled listed chemical product” in
part as “a product that may be marketed
or distributed lawfully in the United
States under the Federal Food, Drug,
and Cosmetic Act as a nonprescription
drug.” 21 U.S.C. 802(45)(A)(ii); 21 CFR
1300.02. Thus, DEA believes no further
clarification is necessary. Nothing in the
definitions of “regulated seller” (21
U.S.C. 802(46)) or “retail distributor”
(21 U.S.C. 802(49)), upon which the
definition of regulated seller is based,
discusses or stipulates requirements
regarding registration. Again, DEA does
not believe that further clarification is
warranted.

Definition of “‘unusual or excessive
loss.” One commenter asked for a
definition of “unusual or excessive
loss.” The commenter stated that DEA

should suspend enforcement until it has
clarified loss reporting in another rule.

DEA Response: DEA regulation at 21
CFR 1314.15(a) does not define unusual
or excessive loss. The phrase applies to
a wide range of regulated persons, from
small stores, to large-scale distributors,
to manufacturers. The definition of
unusual and excessive loss will vary too
much to develop a single standard or
definition applicable to a wide range of
regulated persons.

Definition of retail distributor: One
commenter stated that the definition of
retail distributor as codified in the
regulations should include ephedrine,
as it does in the CSA.

DEA Response: DEA appreciates the
commenter noting this inconsistency.
The CSA definition of “retail
distributor,” as amended by the CMEA,
does include ephedrine.10 The
September 2006 IFR revised the
definition of “retail distributor” at 21
CFR 1300.02(b)(29) to conform with the
CMEA provision; however, this
regulatory definition inadvertently
omitted “ephedrine.” In January 2012,
DEA issued a technical amendments
rule which removed the numbers for
each definition in 21 CFR 1300.02(b). 77
FR 4228. This final rule revises the
definition of “retail distributor” at 21
CFR 1300.02(b) to include ephedrine.

Lack of notice and comment: An
internet retailer objected to the lack of
notice and comment. The commenter
stated that Congress did not intend to
require photographic identification of
purchasers for mail-order, so the rule
was not an extension of Congressional
intent. The commenter believed that
notice and comment would also have
given retailers time to prepare for
compliance; the commenter indicated
that the requirement for photographic
identification requires software and
process changes that take time. The
commenter believed that it is unfair to
the company and consumers to make
this change without comment. Another
commenter noted that the IFR was
published only four days before the
compliance date, which did not give
sellers time to comply.

DEA Response: In regards to mail-
orders, the CMEA requires the
purchaser to present a Federal or State
government issued identification card
that provides a photograph or a

10 ““Retail distributor” is defined as a grocery
store, general merchandise store, drug store, or
other entity or person whose activities as a
distributor relating to ephedrine, pseudoephedrine,
or phenylpropanolamine products are limited
almost exclusively to sales for personal use, both in
sales and volume of sales, either directly to walk-
in customers or in face-to-face transactions by direct
sales. 21 U.S.C. 802(49)(A).
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document that with respect to
identification is considered acceptable
pursuant to 8 CFR 274a.2(b)(1)(v)(A)
and 274a.2(b)(1)(v)(B). The regulated
person must verify that the name and
address on the identification correspond
to the information provided by the
purchaser. DEA had a very limited
period to conform its regulations to the
CMEA requirements; the law was signed
March 9, 2006, with a statutory deadline
of September 30, 2006. The
requirements of the CMEA would have
gone into effect regardless of the
regulations. If DEA had not published
regulations when it did, procedures
would not have been in place permitting
persons to self-certify; thus, persons
could not have legally sold scheduled
listed chemical products at retail.
Consequently, there was no time to seek
comment prior to the CMEA deadlines,
nor would comments have altered the
requirements that the CMEA
established. DEA conducted outreach
activities to inform industry of the
statutory requirements prior to the
rulemaking, so they had time to come
into compliance by the statutory
deadlines.

Limitation of sales: One commenter
suggested that sales be limited to
pharmacies; internet sales should be
banned. Another commenter stated that
DEA should control distributors. One
asked if liquids could be used to make
methamphetamine illicitly and
suggested that if they cannot, sales
should be limited to liquids. One
pharmacist suggested that scheduled
listed chemical products be listed as
controlled substances.

DEA Response: The CMEA did not
provide DEA authority to limit sales of
scheduled listed chemical products to
pharmacies. DEA already regulates
distributors of scheduled listed
chemical products as, prior to their
retail sale, they are considered list I
chemicals. As DEA has discussed in
other rulemakings regarding
implementation of the CMEA,1* liquid
forms of scheduled listed chemical
products can be used to manufacture
methamphetamine illicitly, which is
why Congress included all forms under
the CMEA requirements. Congress did
not choose to place scheduled listed
chemical products in the schedules of
controlled substances.

Small businesses: One commenter
representing small to midsize
businesses that engage in the
manufacture, distribution, and sales of

11 See DEA final rule titled “Removal of
Thresholds for the List I Chemicals
Pseudoephedrine and Phenylpropanolamine,”
published in the Federal Register on November 20,
2007, at 73 FR 65248.

scheduled listed chemical products and
other over-the-counter pharmaceuticals,
stated that implementation of the CMEA
will have a significant impact on small
business. The commenter noted that
small enterprises have fewer financial
and material resources than their larger
counterparts, thus making compliance a
more expensive business expense, and
that hundreds of thousands of small
retailers, and their distributors, will be
impacted.

DEA Response: Although DEA agrees
with the commenter that the rule affects
a substantial number of small entities,
for the reasons previously discussed,
DEA continues to believe that the rule
does not have a significant economic
impact on a substantial number of small
entities, and has certified accordingly
pursuant to the RFA, referenced below.

III. Discussion of Public Comments
Received on April 2007 IFR

Request for Delay of Effective Date

DEA received comments from the
regulated industry requesting the delay
of the effective date of the rulemaking
to allow industry more time to fully
comply with the new provisions. The
rule originally became effective on May
9, 2007. However, after careful
consideration of the comments received,
DEA temporarily stayed the provisions
of the IFR by 30 days, from May 9, 2007
to June 8, 2007. 72 FR 28601, May 22,
2007.

Other Comments Received

DEA received five substantive
comments on the IFR. Commenters
included chemical manufacturers and
distributors and national associations
representing manufacturers of chemicals
and flavorings and fragrances. DEA has
determined that no changes are
necessary to the rule as implemented as
a result of the comments received.
Therefore this final rule finalizes the
IFR without change. The following
discussion summarizes the issues raised
by commenters and DEA’s response to
these issues.

Interpretation of the CMEA

One commenter disagreed with DEA’s
requirement that the transferee be
identified before the import or export
can take place. This commenter agreed
that, while it is clear that Congress
intended that the transferee be
identified before a transfer to a new
customer takes place, the CMEA does
not require the transferee be identified
before an import or export can take
place.

DEA Response: DEA disagrees with
the commenter’s interpretation of new

section 716. Section 716 of the CMEA
amended 21 U.S.C. 971 by adding a new
subsection (d)(1)(A) which states that
“[iInformation provided in a notice
under subsection (a) or (b) shall include
the name of the person to whom the
importer or exporter involved intends to
transfer the listed chemical involved,
and the quantity of such chemical to be
transferred.” Paragraph (a) of section
971 requires each regulated person who
imports or exports a listed chemical to
notify the Attorney General of the
importation or exportation not later than
15 days before the transaction is to take
place. Paragraph (b)(1) of section 971
requires the regulated person to notify
the Attorney General of an importation
by a regular importer or an exportation
to a regular customer at the time the
transaction is to take place. Thus,
paragraph (d)(1)(A) requires the
identification of the transferee at the
time of the provision of DEA Form 486
to DEA.

Request for Extension of Effective Date

Three commenters objected to the
lack of opportunity to comment on
procedures before the IFR was issued
and on the 30-day effective date
imposed by the IFR, stating that it
would not allow industry enough time
to thoroughly review the new
requirements, seek clarification
regarding unclear provisions, and
implement procedures to comply with
the new requirements. One commenter
indicated that it needed additional time
to modify its computer programming
logic to accommodate the revisions to
DEA Form 486. One commenter
believed that DEA’s failure to conduct
notice and comment rulemaking
violates the Administrative Procedure
Act (APA). Two commenters requested
a 90-day extension to the effective date
to allow the industry more time to come
into compliance with the new rules.

DEA Response: After careful
consideration of the concerns expressed
by these commenters, DEA temporarily
stayed certain provisions of the IFR
published April 9, 2007. The temporary
stay of certain provisions was published
May 22, 2007 (72 FR 28601).
Specifically, DEA temporarily stayed
the following provisions:

e The waiver of the 15-day advance
notification requirement for
importations of a listed chemical for
which the importer intends to transfer
the listed chemical to a person who is
a regular customer of the chemical;

e The requirement that importers,
exporters, brokers, and traders notify
DEA of the transferee of the listed
chemical;
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e The requirement that importers,
exporters, brokers, and traders amend
DEA Form 486 if the transferee changes
or the quantity of the chemical to be
transferred increases; and

e The requirement that importers,
exporters, brokers, and traders file
return declarations regarding
importations, exportations, and
international transactions with DEA.

These provisions were already in
effect because of their inclusion in the
CMEA; however, their implementation
was temporarily stayed until June 8,
2007. The temporary stay applied only
to those provisions implemented by
section 716 of the CMEA. All other
provisions regarding the importation,
exportation, and international
transactions involving list T and list II
chemicals remained in full force and
effect.

DEA did not conduct a Notice of
Proposed Rulemaking (NPRM) with an
opportunity for comment because the
CMEA set forth the provisions in such
detail as to be self-implementing and
gave no discretion in its
implementation. DEA is merely
codifying the statutory provisions. Also,
Congress was clear in its intent that
these provisions be implemented
quickly, which precluded full notice
and comment rulemaking. DEA did seek
comments in the IFR and is responding
to these comments in this Final Rule.

With respect to the commenter’s
allegation that DEA violated the notice
and comment requirement of the APA,
DEA notes that it provided an extensive
discussion of the “good cause”
exception to this requirement in its
April 2007 IFR. DEA acknowledged that
the good cause exception to the APA’s
notice and comment procedures is to be
“narrowly construed and only
reluctantly countenanced.” 72 FR
17405. DEA reiterates its position that
because the CMEA’s provisions
regarding additional reporting for
import, export, and international
transactions involving list I and list II
chemicals were so specific, DEA had no
discretion in their implementation. DEA
merely codified in its regulations that
which had been explicitly required by
Congress in section 716 of the CMEA.
DEA believes that its use of the good
cause exception to the APA’s notice and
comment requirements was entirely
appropriate in this case.

Transferee Information

Three commenters stated that the IFR
did not address the situation where, at
the time of import or export, the
importer or exporter does not intend to
transfer the listed chemical to any
person. Instead, the importer or exporter

intends to transfer it to themselves
either for stock purposes or for later
distribution to transferees (downstream
customers) that will be identified. One
commenter described its (first in, first
out) method of handling inventory and
requested clarification on whether it can
continue to follow that practice, since
the exact material imported for a
particular customer may not always be
distributed to that customer. Another
commenter speculated that DEA
intended that the importer could list as
the transferee another legal entity or
listed chemical business activity. In this
case importers could list their own
manufacturer or distributor registration
information. Another commenter
suggested that, at the time of import or
export of listed chemicals, if a transferee
(downstream customer) has not been
identified, DEA Form 486 space for
transferee should be completed with the
name of the importer. This would reflect
the importer’s intention to hold the
listed chemicals in inventory. When the
importer, exporter, broker, or trader
later identifies a proposed transferee,
then they must file an amended DEA
Form 486 reporting the name of the
person to whom the importer or
exporter involved intends to transfer the
listed chemical, and the quantity of
such chemical to be transferred.
Commenters requested that DEA clarify
precisely when and how the identity of
the transferee (downstream customer)
must be provided if it is not known at
the time of import.

DEA Response: The CMEA is clear in
its plain language. As discussed above,
at the time the advance notification
(DEA Form 486) is provided to DEA, the
importer, exporter, broker, or trader
““shall include the name of the person to
whom the importer or exporter involved
intends to transfer the listed chemical
involved, and the quantity of such
chemical to be transferred.” DEA cannot
change this requirement. However, DEA
notes that the importer or exporter can
change the name of the transferee
included on DEA Form 486 simply by
submitting an amended DEA Form 486
to DEA. For exports, a chemical may be
exported from a United States facility of
a company to a foreign facility of the
same company; in that instance, the
foreign facility is the transferee of the
export. For imports, the importer may
not list its own name as the transferee;
however, it may list the name of an
affiliated manufacturer, or its own
manufacturing facility if it holds a
separate registration as a manufacturer,
who will process, repackage, or relabel
the listed chemical. This is because an
importer is permitted to distribute that

which it imports, but is not permitted to
distribute a chemical which it imported
but which has been processed,
packaged, labeled, repackaged, or
relabeled, subsequent to import. Those
activities are defined by the CSA as
manufacturing activities (21 U.S.C.
802(15)) and such manufacturing
activities may only be carried out by a
DEA-registered manufacturer.

DEA recognizes that the exact
material imported for a particular
customer may not always be distributed
to that customer. For example, DEA
does not expect an importer to empty a
large vat of liquid chemicals based on
the order in which DEA Forms 486 were
submitted to DEA. DEA would also not
expect an importer to segment
chemicals stored in its warehouse based
on the specific transferee designated on
a particular DEA Form 486. So long as
all chemicals imported are accounted
for in terms of importation and
distribution to transferees, this satisfies
the requirements of the CMEA.

Return of Chemicals

A related issue raised by two
commenters addressed how to handle a
return of a product exported to a foreign
customer. One of the commenters asked
how the supplier (the original exporter),
who is now an importer, is to deal with
the reporting of the transfer. The
commenter noted that in circumstances
involving returns, the disposition of the
goods may not be decided until they are
received back into the supplier’s
inventories.

DEA Response: In DEA’s experience,
the return of a product exported to a
foreign customer is not a routine
occurrence; however, when such
instances arise, the return of such
products will be treated as imports. Like
with all imports, DEA Form 486 must be
filed in compliance with DEA
regulations. DEA further notes that this
issue is not specific to implementation
of the CMEA.

Importation for Exportation

A commenter requested clarification
about a situation where a United States
company imports listed chemicals for
the purpose of export. This commenter
asked whether it could list a foreign
customer as the transferee on an import
declaration.

DEA Response: The importation and
exportation of the listed chemical are
separate transactions conducted under
separate DEA registrations. If a United
States importer imports a listed
chemical for exportation, the United
States importer submits to DEA a DEA
Form 486 providing information
concerning the United States exporter,
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the United States importer’s transferee
of the listed chemical. For the United
States exporter, the transferee is the
foreign importer. The United States
exporter submits a separate DEA Form
486 providing information regarding the
exportation. Both the importation and
exportation of the listed chemical
require the subsequent submission of
return declarations for each transaction.
Note that the requirement to submit
separate DEA Forms 486 for the
importation and exportation of the
listed chemical has not been affected by
the CMEA.

Regular Customer Status

One commenter stated that, under the
rule, for a customer to obtain regular
customer status, they must have an
established business relationship for a
specified listed chemical or chemicals
that has been reported to DEA. The
commenter believed that if it has
transferred a regulated transaction either
once in six months or twice in a year
and the transfer has been reported to
DEA, no matter what the chemical class,
the 15-day advance notice should be
able to be waived. If this were not the
case, the commenter believed that its
delivery time to its customers would be
negatively impacted.

DEA Response: The requirement that
an importer or exporter must establish
a business relationship with a customer
on a chemical-by-chemical basis to
obtain regular customer status was not
changed by the CMEA or the IFR. DEA
views not only each customer
independently, but also each chemical.
There may be cases where a regular
customer for one chemical may not be
approved as a regular customer for a
different chemical.

Another commenter requested that
DEA clarify whether the 15-day advance
notification requirement applies to the
transfer of a listed chemical to regular
customers in quantities greater than that
indicated on the original form. The
commenter believed that it is clear that
the notice applies to new customers in
this case. The commenter noted that as
the transfer of quantities less than that
originally reported can be transferred to
regular customers without advance
notification to DEA, and only needs to
be reported on the return declaration,
inventory may exist that will allow an
importer to transfer a greater quantity
than originally indicated to regular
customers.

DEA Response: Notification is
required for the transfer of a listed
chemical to regular customers in
quantities greater than that indicated on
the original form; however, the notice
need not be sent 15 days in advance if

the regular customer status has been
established. Section 971(d)(1)(C) states
that after a notice under subsection (a)
or (b) is submitted to the Attorney
General, if circumstances change and
the importer or exporter. . . will be
transferring a greater quantity of the
chemical than specified in the notice,
the importer or exporter shall update
the notice to identify . . . the most
recent quantity . . . and may not
transfer the listed chemical until after
the expiration of the 15-day period
beginning on the date on which the
update is submitted to the Attorney
General, except that such 15-day
restriction does not apply if the
prospective transferee identified in the
update is a regular customer.

15-Day Advance Notification for
Importation of Ephedrine and
Pseudoephedrine

One commenter requested
clarification regarding the waiver of the
15-day advance notification requirement
for regular importers and regular
customers with respect to the listed
chemicals ephedrine and
pseudoephedrine. Section 1313.12 of
the IFR states that the 15-day advance
notification can be waived for a
regulated person who has qualified as a
regular importer if the listed chemical is
transferred to a regular customer. The
commenter noted that in 1995 DEA
disqualified regular importer status for
the listed chemicals ephedrine and
pseudoephedrine; all imports of these
chemicals have been subject to the
advance 15-day notification
requirement. The commenter requested
that DEA confirm whether this
disqualification would still be in effect
after the implementation of the IFR.

DEA Response: The disqualification
of regular importer status for ephedrine
and pseudoephedrine remains in effect.
DEA sent out a separate notice to all
DEA-registered importers reiterating the
disqualification of regular importer and
regular customer status for all
importations of the list I chemicals
ephedrine, pseudoephedrine, and
phenylpropanolamine and drug
products containing those three list I
chemicals in May 2007. This notice
stated that the disqualification from
regular importer and regular customer
status of the United States importer and
its transferees is necessary to enforce the
provisions of the CMEA. The CMEA
places stringent controls on the
importation, manufacture, and retail
sale of the list I chemicals ephedrine,
pseudoephedrine, and
phenylpropanolamine because these
chemicals—and drug products
containing them—are used domestically

to illicitly manufacture
methamphetamine and amphetamine,
both schedule II controlled substances.

Early Submission of Transferee
Information

One commenter requested
clarification on how §§1313.15 and
1313.08 would apply to future imports.
To eliminate the 15-day waiting period
on all future imports, the commenter
requested that it be able to submit
transferee information to allow for the
15-day advance notice to be waived on
future imports.

DEA Response: Importers, exporters,
brokers, and traders must follow DEA
notification requirements for each
planned import, export, or international
transaction, so that DEA can closely
monitor imports, exports, and
international transactions of listed
chemicals that may be used in the illicit
manufacture of controlled substances.
The submission of transferee
information not affiliated with a specific
importation, exportation, or
international transaction is not
permitted and does not negate any
advance notification requirements in
effect for the transferee.

DEA Form 486, Import/Export
Declaration for List I and List IT
Chemicals

One commenter supported the change
of return paperwork responsibility being
transferred from United States Customs
and Border Protection to the exporter or
importer; however, another commenter
requested clarification of this change to
the procedures for distributing the form.
Another commenter noted that the
instructions for DEA Form 486 state that
Copy 3 of the export declaration must be
returned to DEA, while §1313.23(c)
states that “Copy 3 shall be presented to
the U.S. Customs Service.”

Two commenters requested
clarification of the requirements for
DEA Form 486 when a planned
importation or exportation does not take
place. Sections 1313.17 and 1313.27
state that an amended DEA Form 486
must be filed, but one commenter
suggested that the form should be
“withdrawn” and that §§1313.17 and
1313.27 should be amended
accordingly.

DEA Response: The distribution
requirements for DEA Form 486 have
not changed and the importer/exporter
must send an original copy of DEA
Form 486 to the U.S. Customs Service.
This has been corrected in the
instructions for DEA Form 486. The
change is that the U.S. Customs Service
no longer has to certify what is being
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imported or exported. The new return
declarations serve as this certification.
Regarding the commenters seeking
clarification on DEA Form 486, DEA
considers any change to a previously
submitted form an “amendment”
whether specific information is being
amended in the form or the form is
being withdrawn. When a planned
importation or exportation does not take
place, the importer or exporter must
submit an amended DEA Form 486,
marked “withdrawn” in the fields
provided for that purpose on the form.

International Transactions

One commenter asked how the new
requirements apply to international
transactions, i.e., shipments from a
United States-based company’s facilities
in a foreign country to a customer
within that country or in a different
foreign country. Similarly, the
commenter asked whether shipping a
product from the United States to a
foreign entity of the same company
would trigger the requirement to submit
a DEA Form 486.

DEA Response: The definition of
“international transaction” did not
change with enactment of the CMEA.
The CSA defines an international
transaction as follows: “The term
‘international transaction’ means a
transaction involving the shipment of a
listed chemical across an international
border (other than a United States
border) in which a broker or trader
located in the United States
participates.” 21 U.S.C. 802(42). DEA
has never regulated the shipment of
listed chemicals from a United States-
based company’s foreign facilities to
other entities within the country in
which the United States-based
company’s foreign facility is located. If,
however, any foreign entity ships a
listed chemical from one foreign
country to another foreign country, and
that transaction is arranged by a United
States broker or trader, the CSA and its
implementing regulations apply for
purposes of international transactions.
As noted previously, shipping a product
from the United States to a foreign
entity of the same company is an export
and must be handled as such.

IV. Summary of the Final Rule

This final rule adopts the September
2006 IFR, with one technical change,
and the April 2007 IFR, without change,
as amended by the ITDS rule. The
technical amendment to the September
2006 IFR involves the definition of the
term ‘‘retail distributor.” The definition
of “retail distributor” in 21 CFR
1300.02(b) is being amended to include
ephedrine so that it will mirror the

definition of “retail distributor” found
in the CSA at 21 U.S.C. 802(49)(A). The
September 2006 IFR inadvertently
omitted ephedrine from the definition of
‘“retail distributor.”

V. Regulatory Analyses

Administrative Procedure Act

This final rule, with one change to the
September 2006 IFR, and without
change to the April 2007 IFR, affirms
the amendments made by both IFRs that
are already in effect. The APA generally
requires that agencies, prior to issuing a
new rule, publish an NPRM in the
Federal Register. The APA also
provides, however, that agencies may be
excepted from this requirement when
““the agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefore in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” 5 U.S.C. 553(b)(B).

As discussed in the September 2006
and April 2007 IFRs, DEA invoked this
““good cause’ exception to the APA’s
notice and comment requirements. For
the September 2006 IFR, DEA
determined that public notice and
comment were impracticable and
contrary to the public interest. As for
the April 2007 IFR, DEA determined
that public notice and comment were
unnecessary and impracticable. With
the publication of this final rule, DEA is
making a technical amendment to the
definition of the term “retail
distributor.” The definition of “retail
distributor” in 21 CFR 1300.02(b),
which was set forth in the September
2006 IFR, is being amended to include
ephedrine so that it will mirror the
definition of “retail distributor” found
in the CSA at 21 U.S.C. 802(49)(A). The
CMEA set forth this definition in such
detail as to be self-implementing. As
explained above in section II, DEA
inadvertently omitted ephedrine when
it set forth the definition of “retail
distributor” in the September 2006 IFR.
As this definition is already in effect,
DEA finds that notice and opportunity
for comment for this technical
amendment are unnecessary under the
APA (5 U.S.C. 553(b)(B).

Regulatory Flexibility Act

The RFA (5 U.S.C. 601-612) applies
to rules that are subject to notice and
comment under section 553(b) of the
APA. As noted in the above discussion
regarding the applicability of the APA,
DEA was not required to publish a
general NPRM prior to this final rule for
either the September 2006 IFR or the

April 2007 IFR. Consequently, the RFA
does not apply.

Furthermore, in the September 2006
IFR, although the RFA was determined
to not apply, DEA reviewed the
potential impacts of the IFR. The IFR
was estimated to affect a substantial
number of small entities, but DEA did
not believe that it would have
significant economic impacts on small
entities. In the IFR, DEA sought
comments where DEA had discretion in
the way in which provisions of the
CMEA were implemented and regarding
impact on manufacturers and
distributors. DEA received no
information that could be used to
quantify any impacts and notes that
reports in trade publications have
indicated that sales of cold medications,
which is where most scheduled listed
chemical products are classified, have
continued to grow. It seems unlikely,
therefore, that regulated sellers have
been significantly impacted by the
CMEA requirements.

Executive Orders 12866, Regulatory
Planning and Review, 13563, Improving
Regulation and Regulatory Review, and
13771, Reducing Regulation and
Controlling Regulatory Costs

This final rule was developed in
accordance with the principles of E.O.
12866 and 13563. E.O. 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
and safety effects; distributive impacts;
and equity). E.O. 13563 is supplemental
to and reaffirms the principles,
structures, and definitions governing
regulatory review as established in E.O.
12866. E.O. 12866 classifies a
“significant regulatory action,”
requiring review by the Office of
Management and Budget (OMB), as any
regulatory action that is likely to result
in a rule that may: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
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the principles set forth in the Executive
order.

DEA had determined that the
September 2006 and April 2007 IFRs
were “significant regulatory action[s]”
under E.O. 12866, section 3(f),
Regulatory Planning and Review, and
accordingly the IFRs were reviewed by
OMB. DEA estimated that the statutory
changes enacted under the April 2007
IFR imposed minimal costs on United
States importers, exporters, brokers, and
traders.

As discussed above, this final rule
finalizes the IFRs and makes one
technical revision to the definition of
“retail distributor,” provided in the
September 2006 IFR, to mirror the
statutory definition of “retail
distributor” as set forth by the CMEA.
Therefore, this final rule imposes no
cost beyond the costs imposed by the
IFRs. OMB has determined that this
final rule is not a “‘significant regulatory
action” under E.O. 12866, section 3(f),
Regulatory Planning and Review, and
accordingly this rule has not been
reviewed by OMB.

This finai/rule is not a significant
regulatory action under E.O. 12866, it
does not impose a cost greater than zero.
Therefore, this final rule is not an E.O.
13771 regulatory action.

Paperwork Reduction Act of 1995

As stated in the September 2006 and
April 2007 IFRs, DEA identified
information collections and submitted
those collection requests to OMB for
review and clearance in accordance
with review procedures of the
Paperwork Reduction Act of 1995.

The September 2007 IFR updated
DEA regulations for the requirements of
the CMEA, “Self-certification, Training
and Logbooks for Regulated Seller of
Scheduled Listed Chemical Products”
(OMB control number 1117—0046). The
CMEA mandated a number of new
information collections and
recordkeeping. Regulated sellers are
required to train any employee who will
be involved in selling scheduled listed
chemical products and to document the
training. Regulated sellers must also
self-certify to DEA that all affected
employees have been trained and that
the seller is in compliance with all
CMEA provisions. Finally, the CMEA
mandates that each sale at retail be
documented in a written or electronic
logbook and that the logbooks be
retained for two years.

In the April 2007 IFR, DEA revised
the information collected on DEA Form
486: Import/Export Declaration for list I
and list II Chemicals [OMB information
collection 1117-0023]. Those changes
were discussed in the IFR and were

necessary for DEA to implement the
provisions of the CMEA.

DEA received OMB clearance for the
information collections in the two IFRs.
In addition, DEA did not receive any
comments to the Paperwork Reduction
Act aspect of these IFRs and is finalizing
that aspect of the IFRs without change.

Executive Order 12988, Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of E.O. 12988 to eliminate
drafting errors and ambiguity,
minimizes litigation, provides a clear
legal standard for affected conduct, and
promotes simplification and burden
reduction.

Executive Order 13132, Federalism

This rulemaking does not have
federalism implications warranting the
application of E.O. 13132. The final
rules does not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or the distribution of power
and responsibilities among the various
levels of government. The rule does
preempt State laws that are less
stringent than the statutory
requirements. These requirements,
however, are mandated under the
CMEA and DEA has no authority to alter
them or change the preemption.
Accordingly, this rulemaking does not
have federalism implications warranting
the application of E.O. 13132.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This final rule does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Unfunded Mandates Reform Act of 1995

DEA has determined pursuant to the
Unfunded Mandates Reform Act
(UMRA) of 1995, 2 U.S.C. 1501 et seq.,
that this action would not result in any
Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted for inflation) in any one year.
Therefore, neither a Small Government
Agency Plan nor any other action is
required under provisions of the UMRA
of 1995.

Congressional Review Act

This is a major rule as defined by
section 804 of the Small Business

Regulatory Enforcement Fairness Act of
1996 (Congressional Review Act) (CRA).
As explained in the September 2006 and
April 2007 IFRs, the April 2007 IFR was
not a major rule; however, the
September 2006 IFR was a major rule.
This final rule finalizes the IFRs and
makes one technical revision to the
definition of “retail distributor” in the
September 2006 IFR to mirror the
statutory definition of “retail
distributor.” Therefore, this final rule
imposes no cost beyond the costs
imposed by the IFRs. Pursuant to the
CRA, DEA has delivered copies of this
rule to both Houses of Congress and to
the Comptroller General.

A major rule generally cannot take
effect until 60 days after the date on
which the rule is published in the
Federal Register. 5 U.S.C. 801(a)(3).
However, the CRA provides that “any
rule for which an agency for good cause
finds (and incorporates the finding and
a brief statement of reasons therefor in
the rule issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest, shall take effect at such time as
the Federal agency promulgating the
rule determines.” 5 U.S.C. 808. As noted
in the above discussion regarding the
applicability of the APA, DEA was not
required to publish a general NPRM.
Therefore, this final rule takes effect as
outlined in the “Dates” section of this
final rule.

List of Subjects

21 CFR Part 1300
Chemicals, traffic control.

21 CFR Part 1309

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Security measures.

21 CFR Part 1310

Drug traffic control, exports, imports,
reporting and recordkeeping
requirements.

21 CFR Part 1314

Drug traffic control, Reporting and
recordkeeping requirements.

For the reasons stated in the
preamble, the IFR amending 21 CFR
parts 1300 and 1313, which was
published at 72 FR 17401 on April 9,
2007, is adopted as a final rule, without
change, and the IFR amending 21 CFR
parts 1300, 1309, 1310, 1313, and 1314,
which was published at 71 FR 56008 on
September 26, 2006 (correction at 71 FR
60609 on October 13, 2006), is adopted
as a final rule, with the following
change, as amended by the final rule
published on December 30, 2016 (81 FR
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96992), effective January 30, 2017, and
delayed on January 30, 2017 (82 FR
8688), until March 21, 2017 (82 FR
8688):

PART 1300—DEFINITIONS

m 1. The authority citation for part 1300

continues to read as follows:
Authority: 21 U.S.C. 802, 821, 822, 829,

871(b), 951, 958(f).

m 2. Amend § 1300.02(b) by removing

“pseudoephedrine or

phenylpropanolamine” from the

definition of “Retail distributor”” and

adding in its place “ephedrine,

pseudoephedrine, or

phenylpropanolamine”.

Timothy J. Shea,

Acting Administrator.

[FR Doc. 2020-19311 Filed 10-28-20; 8:45 am]

BILLING CODE 4410-09-P

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 552

Yemen Sanctions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.
ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is amending the Yemen
Sanctions Regulations and reissuing
them in their entirety to further
implement Executive Order 13611 of
May 16, 2012, “Blocking Property of
Persons Threatening the Peace, Security,
or Stability of Yemen.” This final rule
replaces the regulations that were
published in abbreviated form on
November 9, 2012, with a more
comprehensive set of regulations that
includes additional interpretive and
definitional guidance, general licenses,
statements of licensing policy, and other
regulatory provisions that will provide
further guidance to the public. Due to
the number of regulatory sections being
updated or added, OFAC is reissuing
the Yemen Sanctions Regulations in
their entirety.

DATES: This rule is effective October 29,
2020.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
202—-622-2480; Assistant Director for
Regulatory Affairs, 202-622-4855; or
Assistant Director for Sanctions
Compliance & Evaluation, 202-622—
2490.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website
(www.treasury.gov/ofac).

Background

On November 9, 2012, OFAC issued
the Yemen Sanctions Regulations, 31
CFR part 552 (the “Regulations”) (77 FR
67276, November 9, 2012), to
implement Executive Order 13611 of
May 16, 2012, “Blocking Property of
Persons Threatening the Peace, Security,
or Stability of Yemen” (77 FR 29533,
May 18, 2012) (E.O. 13611). The
Regulations were initially issued in
abbreviated form for the purpose of
providing immediate guidance to the
public. OFAC is amending and reissuing
the Regulations as a more
comprehensive set of regulations that
includes additional interpretive and
definitional guidance, general licenses,
statements of licensing policy, and other
regulatory provisions that will provide
further guidance to the public. Due to
the number of regulatory sections being
updated or added, OFAC is reissuing
the Regulations in their entirety.

Executive Order 13611

On May 16, 2012, the President,
invoking the authority of, inter alia, the
International Emergency Economic
Powers Act (50 U.S.C. 1701-1706)
(IEEPA), issued E.O. 13611. In E.O.
13611, the President found that the
actions and policies of certain members
of the Government of Yemen and others
threaten Yemen’s peace, security, and
stability, including by obstructing the
implementation of the agreement of
November 23, 2011, between the
Government of Yemen and those in
opposition to it, which provides for a
peaceful transition of power that meets
the legitimate demands and aspirations
of the Yemeni people for change, and by
obstructing the political process in
Yemen. The President further found that
these actions constitute an unusual and
extraordinary threat to the national
security and foreign policy of the United
States and declared a national
emergency to deal with that threat.

Section 1 of E.O. 13611 blocks, with
certain exceptions, all property and
interests in property that are in the
United States, that come within the
United States, or that are or come within
the possession or control of any U.S.
person, including any foreign branch, of
the following persons: Any person
determined by the Secretary of the
Treasury, in consultation with the
Secretary of State, to: (a) Have engaged
in acts that directly or indirectly

threaten the peace, security, or stability
of Yemen, such as acts that obstruct the
implementation of the agreement of
November 23, 2011, between the
Government of Yemen and those in
opposition to it, which provides for a
peaceful transition of power in Yemen,
or that obstruct the political process in
Yemen; (b) be a political or military
leader of an entity that has engaged in
the acts described in Section 1(a) of E.O.
13611; (c) have materially assisted,
sponsored, or provided financial,
material, or technological support for, or
goods or services to or in support of, the
acts described in Section 1(a) of E.O.
13611 or any person whose property
and interests in property are blocked
pursuant to E.O. 13611; or (d) be owned
or controlled by, or to have acted or
purported to act for or on behalf of,
directly or indirectly, any person whose
property and interests in property are
blocked pursuant to E.O. 13611. The
property and interests in property of the
persons described above may not be
transferred, paid, exported, withdrawn,
or otherwise dealt in.

In Section 2 of E.O. 13611, the
President determined that the making of
donations of certain articles, such as
food, clothing, and medicine, intended
to be used to relieve human suffering, as
specified in section 203(b)(2) of IEEPA
(50 U.S.C. 1702(b)(2)), by, to, or for the
benefit of any person whose property
and interests in property are blocked
pursuant to E.O. 13611 would seriously
impair his ability to deal with the
national emergency declared in E.O.
13611. The President therefore
prohibited the donation of such items
unless authorized by OFAC.

Section 3 of E.O. 13611 provides that
the prohibition on any transaction or
dealing in blocked property or interests
in property includes the making of any
contribution or provision of funds,
goods, or services by, to, or for the
benefit of any person whose property
and interests in property are blocked
pursuant to E.O. 13611, and the receipt
of any contribution or provision of
funds, goods, or services from any such
person.

Section 6 of E.O. 13611 prohibits any
transaction by a U.S. person or within
the United States that evades or avoids,
has the purpose of evading or avoiding,
causes a violation of, or attempts to
violate any of the prohibitions set forth
in E.O. 13611, as well as any conspiracy
formed to violate such prohibitions.

Section 9 of E.O. 13611 authorizes the
Secretary of the Treasury, in
consultation with the Secretary of State,
to take such actions, including the
promulgation of rules and regulations,
and to employ all powers granted to the
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President by IEEPA, as may be
necessary to carry out the purposes of
E.O. 13611. Section 9 of E.O. 13611 also
provides that the Secretary of the
Treasury may redelegate any of these
functions to other officers and agencies
of the U.S. Government.

Current Regulatory Action

In furtherance of the purposes of E.O.
13611, OFAC is amending and reissuing
the Regulations. The Regulations
implement targeted sanctions that are
directed at persons determined to meet
the criteria set forth in section
552.201(a) of the Regulations, as well as
sanctions that may be set forth in any
further Executive orders issued
pursuant to the national emergency
declared in E.O. 13611. The sanctions in
E.O. 13611 do not generally prohibit
trade or the provision of banking or
other financial services to the country of
Yemen. Instead, the sanctions in E.O.
13611 apply where the transaction or
service in question involves property or
interests in property that are blocked
pursuant to these sanctions.

Subpart A of the Regulations clarifies
the relation of this part to other laws
and regulations. Subpart B of the
Regulations implements the
prohibitions contained in Sections 1, 2,
3, and 6 of E.O. 13611, as well as the
prohibitions that may be set forth in any
future Executive orders issued pursuant
to the national emergency declared in
E.O. 13611. See, e.g., §§552.201 and
552.205. Persons designated by or under
the authority of the Secretary of the
Treasury pursuant to E.O. 13611, or
otherwise subject to the blocking
provisions of E.O. 13611, as well as
persons who are blocked pursuant to
any further Executive orders issued
pursuant to the national emergency
declared in E.O. 13611, are referred to
throughout the Regulations as “persons
whose property and interests in
property are blocked pursuant to
§552.201.” The names of persons
designated pursuant to E.O. 13611, or
listed in or designated or identified
pursuant to any further Executive orders
issued pursuant to the national
emergency declared in E.O. 13611, are
published on OFAC’s Specially
Designated Nationals and Blocked
Persons List (SDN List), which is
accessible via OFAC’s website. Those
names also are published in the Federal
Register as they are added to the SDN
List.

Sections 552.202 and 552.203 of
subpart B detail the effect of transfers of
blocked property in violation of the
Regulations and set forth the
requirement to hold blocked funds, such
as currency, bank deposits, or liquidated

financial obligations, in interest-bearing
blocked accounts. Section 552.204 of
subpart B provides that all expenses
incident to the maintenance of blocked
tangible property shall be the
responsibility of the owners and
operators of such property, and that
such expenses shall not be met from
blocked funds, unless otherwise
authorized. The section further provides
that blocked property may, in OFAC’s
discretion, be sold or liquidated and the
net proceeds placed in a blocked
interest-bearing account in the name of
the owner of the property.

Section 552.205 of subpart B prohibits
any transaction that evades or avoids,
has the purpose of evading or avoiding,
causes a violation of, or attempts to
violate any of the prohibitions set forth
in section 552.201 of the Regulations,
and any conspiracy formed to violate
such prohibitions.

Section 552.206 of subpart B details
transactions that are exempt from the
prohibitions of the Regulations pursuant
to section 203(b)(1) of IEEPA (50 U.S.C.
1702(b)(1)), which relates to personal
communications, as well as transactions
that are exempt from the prohibitions of
the Regulations pursuant to section 5 of
E.O. 13611, which relates to the conduct
of the official business of the United
States Government.

In subpart C of the Regulations, new
definitions are being added to other key
terms used throughout the Regulations.
Because these new definitions were
inserted in alphabetical order, the
definitions that were in the prior
abbreviated set of regulations have been
renumbered. Similarly, in subpart D,
which contains interpretive sections
regarding the Regulations, certain
provisions have been added to those in
the prior abbreviated set of regulations.
Section 552.411 explains that the
property and interests in property of an
entity are blocked if the entity is
directly or indirectly owned, whether
individually or in the aggregate, 50
percent or more by one or more persons
whose property and interests in
property are blocked, whether or not the
entity itself is incorporated into OFAC’s
SDN List.

Transactions otherwise prohibited by
the Regulations but found to be
consistent with U.S. policy may be
authorized by one of the general
licenses contained in subpart E of the
Regulations or by a specific license
issued pursuant to the procedures
described in subpart E of 31 CFR part
501. Subpart E of the Regulations also
contains certain statements of specific
licensing policy in addition to the
general licenses. General licenses and
statements of licensing policy relating to

this part also may be available through
the Yemen-related sanctions page on
OFAC’s website: www.treasury.gov/ofac.

OFAC is also incorporating several
new general licenses into the
Regulations, making technical edits to
certain existing general licenses, and
renumbering existing general licenses.
Sections 552.506, 552.508, and 552.510
authorize certain transactions relating to
investment and reinvestment of certain
funds, payments for legal services from
funds originating outside the United
States, and official activities of
international organizations. In addition,
§552.506 was renumbered as §552.507,
and § 552.507 was renumbered as
§552.509.

Subpart F of the Regulations refers to
subpart C of part 501 for recordkeeping
and reporting requirements. Subpart G
of the Regulations describes the civil
and criminal penalties applicable to
violations of the Regulations, as well as
the procedures governing the potential
imposition of a civil monetary penalty
or issuance of a Finding of Violation.
Subpart G also refers to appendix A of
part 501 for a more complete
description of these procedures.

Subpart H of the Regulations refers to
subpart E of part 501 for applicable
provisions relating to administrative
procedures and contains a delegation of
certain authorities of the Secretary of
the Treasury. Subpart I of the
Regulations sets forth a Paperwork
Reduction Act notice.

Public Participation

Because the Regulations involve a
foreign affairs function, the provisions
of Executive Order 12866 and the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective
date, as well as the provisions of
Executive Order 13771, are
inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to the Regulations are contained in 31
CFR part 501 (the “Reporting,
Procedures and Penalties Regulations”).
Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), those
collections of information have been
approved by the Office of Management
and Budget under control number 1505—
0164. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.
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List of Subjects in 31 CFR Part 552

Administrative practice and
procedure, Banks, banking, Blocking of
assets, Credit, Foreign trade, Penalties,
Reporting and recordkeeping
requirements, Sanctions, Securities,
Services, Yemen.

m For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control revises 31 CFR part 552 to read
as follows:

PART 552—YEMEN SANCTIONS
REGULATIONS

Subpart A—Relation of This Part to Other
Laws and Regulations

Sec.
552.101 Relation of this part to other laws
and regulations.

Subpart B—Prohibitions

552.201 Prohibited transactions.

552.202 Effect of transfers violating the
provisions of this part.

552.203 Holding of funds in interest-
bearing accounts; investment and
reinvestment.

552.204 Expenses of maintaining blocked
tangible property; liquidation of blocked
property.

552.205 Evasions; attempts; causing
violations; conspiracies.

552.206 Exempt transactions.

Subpart C—General Definitions

552.300

552.301

552.302

552.303 Entity.

552.304 Financial, material, or
technological support.

552.305 [Reserved]

552.306 Interest.

552.307 Licenses; general and specific.

552.308 OFAC.

552.309 Person.

552.310 Property; property interest.

552.311 Transfer.

552.312 United States.

552.313 United States person; U.S. person.

552.314 U.S. financial institution.

Applicability of definitions.
Blocked account; blocked property.
Effective date.

Subpart D—Interpretations

552.401 Reference to amended sections.

552.402 Effect of amendment.

552.403 Termination and acquisition of an
interest in blocked property.

552.404 Transactions ordinarily incident to
a licensed transaction.

552.405 Provision of services.

552.406 Offshore transactions involving
blocked property.

552.407 Payments from blocked accounts to
satisfy obligations prohibited.

552.408 Charitable contributions.

552.409 Credit extended and cards issued
by financial institutions to a person
whose property and interests in property
are blocked.

552.410 Setoffs prohibited.

552.411 Entities owned by one or more
persons whose property and interests in
property are blocked.

Subpart E—Licenses, Authorizations, and
Statements of Licensing Policy

552.501 General and specific licensing
procedures.

552.502 Effect of license or other
authorization.

552.503 Exclusion from licenses.

552.504 Payments and transfers to blocked
accounts in U.S. financial institutions.

552.505 Entries in certain accounts for
normal service charges.

552.506 Investment and reinvestment of
certain funds.

552.507 Provision of certain legal services.

552.508 Payments for legal services from
funds originating outside the United
States.

552.509 Emergency medical services.

552.510 Official activities of international
organizations.

Subpart F—Reports

552.601 Records and reports.
Subpart G—Penalties and Findings of
Violation

552.701
552.702

Penalties.

Pre-Penalty Notice; settlement.

552.703 Penalty imposition.

552.704 Administrative collection; referral
to United States Department of Justice.

552.705 Findings of Violation.

Subpart H—Procedures
552.801 Procedures.

552.802 Delegation of certain authorities of
the Secretary of the Treasury.

Subpart I—Paperwork Reduction Act
552.901 Paperwork Reduction Act notice.

Authority: 3 U.S.C. 301; 31 U.S.C. 321(b);
50 U.S.C. 1601-1651, 1701-1706; 28 U.S.C.
2461 note; E.O. 13611, 77 FR 29533, 3 CFR,
2012 Comp., p. 260.

Subpart A—Relation of This Part to
Other Laws and Regulations

§552.101 Relation of this part to other
laws and regulations.

This part is separate from, and
independent of, the other parts of this
chapter, with the exception of part 501
of this chapter, the recordkeeping and
reporting requirements and license
application and other procedures of
which apply to this part. Actions taken
pursuant to part 501 of this chapter with
respect to the prohibitions contained in
this part are considered actions taken
pursuant to this part. Differing foreign
policy and national security
circumstances may result in differing
interpretations of similar language
among the parts of this chapter. No
license or authorization contained in or
issued pursuant to those other parts
authorizes any transaction prohibited by
this part. No license or authorization
contained in or issued pursuant to any
other provision of law or regulation
authorizes any transaction prohibited by
this part. No license or authorization

contained in or issued pursuant to this
part relieves the involved parties from
complying with any other applicable
laws or regulations.

Subpart B—Prohibitions

§552.201 Prohibited transactions.

(a) All property and interests in
property that are in the United States,
that come within the United States, or
that are or come within the possession
or control of any U.S. person of the
following persons are blocked and may
not be transferred, paid, exported,
withdrawn, or otherwise dealt in: Any
person determined by the Secretary of
the Treasury, in consultation with the
Secretary of State, to:

(1) Have engaged in acts that directly
or indirectly threaten the peace,
security, or stability of Yemen, such as
acts that obstruct the implementation of
the agreement of November 23, 2011,
between the Government of Yemen and
those in opposition to it, which
provides for a peaceful transition of
power in Yemen, or that obstruct the
political process in Yemen;

(2) Be a political or military leader of
an entity that has engaged in the acts
described in paragraph (a)(1) of this
section;

(3) Have materially assisted,
sponsored, or provided financial,
material, or technological support for, or
goods or services to or in support of, the
acts described in paragraph (a)(1) of this
section or any person whose property
and interests in property are blocked
pursuant to paragraph (a) of this section;
or

(4) Be owned or controlled by, or to
have acted or purported to act for or on
behalf of, directly or indirectly, any
person whose property and interests in
property are blocked pursuant to
paragraph (a) of this section.

(b) The prohibitions in paragraph (a)
of this section include prohibitions on
the following transactions:

(1) The making of any contribution or
provision of funds, goods, or services
by, to, or for the benefit of any person
whose property and interests in
property are blocked pursuant to
paragraph (a) of this section; and

(2) The receipt of any contribution or
provision of funds, goods, or services
from any person whose property and
interests in property are blocked
pursuant to paragraph (a) of this section.

(c) Unless authorized by this part or
by a specific license expressly referring
to this part, any dealing in securities (or
evidence thereof) held within the
possession or control of a U.S. person
and either registered or inscribed in the
name of, or known to be held for the
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benefit of, or issued by, any person
whose property and interests in
property are blocked pursuant to
paragraph (a) of this section is
prohibited. This prohibition includes
the transfer (including the transfer on
the books of any issuer or agent thereof),
disposition, transportation, importation,
exportation, or withdrawal of, or the
endorsement or guaranty of signatures
on, any securities on or after the
effective date. This prohibition applies
irrespective of the fact that at any time
(whether prior to, on, or subsequent to
the effective date) the registered or
inscribed owner of any such securities
may have or might appear to have
assigned, transferred, or otherwise
disposed of the securities.

(g) The prohibitions in paragraph (a)
of this section apply except to the extent
provided by regulations, orders,
directives, or licenses that may be
issued pursuant to this part, and
notwithstanding any contract entered
into or any license or permit granted
prior to the effective date.

(e) All transactions prohibited
pursuant to any Executive order issued
after May 16, 2012 pursuant to the
national emergency declared in
Executive Order 13611 of May 16, 2012
(E.O. 13611), are prohibited pursuant to
this part.

Note 1 to § 552.201. The names of persons
designated pursuant to E.O. 13611, or listed
in or designated or identified pursuant to any
further Executive orders issued pursuant to
the national emergency declared in E.O.
13611, whose property and interests in
property therefore are blocked pursuant to
this section, are published in the Federal
Register and incorporated into OFAC’s
Specially Designated Nationals and Blocked
Persons List (SDN List) using the following
identifiers: For E.O. 13611: “[YEMEN]” and
for any further Executive orders issued
pursuant to the national emergency declared
in E.O. 13611: Using the identifier
formulation “[YEMEN-E.O.[E.O. number
pursuant to which the person’s property and
interests in property are blocked]].” The SDN
List is accessible through the following page
on OFAC’s website: www.treasury.gov/sdn.
Additional information pertaining to the SDN
List can be found in appendix A to this
chapter. See § 552.411 concerning entities
that may not be listed on the SDN List but
whose property and interests in property are
nevertheless blocked pursuant to this section.

Note 2 to § 552.201. The International
Emergency Economic Powers Act (50 U.S.C.
1701-17086), in Section 203 (50 U.S.C. 1702),
authorizes the blocking of property and
interests in property of a person during the
pendency of an investigation. The names of
persons whose property and interests in
property are blocked pending investigation
pursuant to this section also are published in
the Federal Register and incorporated into
the SDN List using the following identifiers:

For E.O. 13611: “[BPI-YEMEN]” and for any
further Executive orders issued pursuant to
the national emergency declared in E.O.
13611: Using the identifier formulation
“[BPI-YEMEN-E.O.[E.O. number pursuant to
which the person’s property and interests in
property are blocked pending
investigation]].”

Note 3 to § 552.201. Sections 501.806 and
501.807 of this chapter describe the
procedures to be followed by persons
seeking, respectively, the unblocking of
funds that they believe were blocked due to
mistaken identity, or administrative
reconsideration of their status as persons
whose property and interests in property are
blocked pursuant to this section.

§552.202 Effect of transfers violating the
provisions of this part.

(a) Any transfer after the effective date
that is in violation of any provision of
this part or of any regulation, order,
directive, ruling, instruction, or license
issued pursuant to this part, and that
involves any property or interest in
property blocked pursuant to §552.201,
is null and void and shall not be the
basis for the assertion or recognition of
any interest in or right, remedy, power,
or privilege with respect to such
property or interest in property.

(b) No transfer before the effective
date shall be the basis for the assertion
or recognition of any right, remedy,
power, or privilege with respect to, or
any interest in, any property or interest
in property blocked pursuant to
§552.201, unless the person who holds
or maintains such property, prior to that
date, had written notice of the transfer
or by any written evidence had
recognized such transfer.

(c) Unless otherwise provided, a
license or other authorization issued by
OFAC before, during, or after a transfer
shall validate such transfer or make it
enforceable to the same extent that it
would be valid or enforceable but for
the provisions of this part and any
regulation, order, directive, ruling,
instruction, or license issued pursuant
to this part.

(d) Transfers of property that
otherwise would be null and void or
unenforceable by virtue of the
provisions of this section shall not be
deemed to be null and void or
unenforceable as to any person with
whom such property is or was held or
maintained (and as to such person only)
in cases in which such person is able to
establish to the satisfaction of OFAC
each of the following:

(1) Such transfer did not represent a
willful violation of the provisions of this
part by the person with whom such
property is or was held or maintained
(and as to such person only);

(2) The person with whom such
property is or was held or maintained
did not have reasonable cause to know
or suspect, in view of all the facts and
circumstances known or available to
such person, that such transfer required
a license or authorization issued
pursuant to this part and was not so
licensed or authorized, or, if a license or
authorization did purport to cover the
transfer, that such license or
authorization had been obtained by
misrepresentation of a third party or
withholding of material facts or was
otherwise fraudulently obtained; and

(3) The person with whom such
property is or was held or maintained
filed with OFAC a report setting forth in
full the circumstances relating to such
transfer promptly upon discovery that:

(i) Such transfer was in violation of
the provisions of this part or any
regulation, ruling, instruction, license,
or other directive or authorization
issued pursuant to this part;

(ii) Such transfer was not licensed or
authorized by OFAC; or

(iii) If a license did purport to cover
the transfer, such license had been
obtained by misrepresentation of a third
party or withholding of material facts or
was otherwise fraudulently obtained.

(e) The filing of a report in accordance
with the provisions of paragraph (d)(3)
of this section shall not be deemed
evidence that the terms of paragraphs
(d)(1) and (2) of this section have been
satisfied.

(f) Unless licensed pursuant to this
part, any attachment, judgment, decree,
lien, execution, garnishment, or other
judicial process is null and void with
respect to any property or interest in
property blocked pursuant to § 552.201.

§552.203 Holding of funds in interest-
bearing accounts; investment and
reinvestment.

(a) Except as provided in paragraph
(e) or (f) of this section, or as otherwise
directed or authorized by OFAC, any
U.S. person holding funds, such as
currency, bank deposits, or liquidated
financial obligations, subject to
§552.201 shall hold or place such funds
in a blocked interest-bearing account
located in the United States.

(b)(1) For purposes of this section, the
term blocked interest-bearing account
means a blocked account:

(i) In a federally insured U.S. bank,
thrift institution, or credit union,
provided the funds are earning interest
at rates that are commercially
reasonable; or

(ii) With a broker or dealer registered
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
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seq.), provided the funds are invested in
a money market fund or in U.S.
Treasury bills.

(2) Funds held or placed in a blocked
account pursuant to paragraph (a) of this
section may not be invested in
instruments the maturity of which
exceeds 180 days.

(c) For purposes of this section, a rate
is commercially reasonable if it is the
rate currently offered to other depositors
on deposits or instruments of
comparable size and maturity.

(d) For purposes of this section, if
interest is credited to a separate blocked
account or subaccount, the name of the
account party on each account must be
the same.

(e) Blocked funds held in instruments
the maturity of which exceeds 180 days
at the time the funds become subject to
§552.201 may continue to be held until
maturity in the original instrument,
provided any interest, earnings, or other
proceeds derived therefrom are paid
into a blocked interest-bearing account
in accordance with paragraph (a) or (f)
of this section.

(f) Blocked funds held in accounts or
instruments outside the United States at
the time the funds become subject to
§552.201 may continue to be held in the
same type of accounts or instruments,
provided the funds earn interest at rates
that are commercially reasonable.

(g) This section does not create an
affirmative obligation for the holder of
blocked tangible property, such as real
or personal property, or of other blocked
property, such as debt or equity
securities, to sell or liquidate such
property. However, OFAC may issue
licenses permitting or directing such
sales or liquidation in appropriate cases.

(h) Funds subject to this section may
not be held, invested, or reinvested in
a manner that provides financial or
economic benefit or access to any
person whose property and interests in
property are blocked pursuant to
§552.201, nor may their holder
cooperate in or facilitate the pledging or
other attempted use as collateral of
blocked funds or other assets.

§552.204 Expenses of maintaining
blocked tangible property; liquidation of
blocked property.

(a) Except as otherwise authorized,
and notwithstanding the existence of
any rights or obligations conferred or
imposed by any international agreement
or contract entered into or any license
or permit granted prior to the effective
date, all expenses incident to the
maintenance of tangible property
blocked pursuant to § 552.201 shall be
the responsibility of the owners or
operators of such property, which

expenses shall not be met from blocked
funds.

(b) Property blocked pursuant to
§552.201 may, in the discretion of
OFAG, be sold or liquidated and the net
proceeds placed in a blocked interest-
bearing account in the name of the
owner of the property.

§552.205 Evasions; attempts; causing
violations; conspiracies.

(a) Any transaction on or after the
effective date that evades or avoids, has
the purpose of evading or avoiding,
causes a violation of, or attempts to
violate any of the prohibitions set forth
in this part is prohibited.

(b) Any conspiracy formed to violate
the prohibitions set forth in this part is
prohibited.

§552.206 Exempt transactions.

(a) Personal communications. The
prohibitions contained in this part do
not apply to any postal, telegraphic,
telephonic, or other personal
communication that does not involve
the transfer of anything of value.

(b) Official business. The prohibitions
contained in § 552.201(a) do not apply
to transactions for the conduct of the
official business of the United States
Government by employees, grantees, or
contractors thereof.

Subpart C—General Definitions

§552.300 Applicability of definitions.

The definitions in this subpart apply
throughout the entire part.

§552.301
property.

The terms blocked account and
blocked property shall mean any
account or property subject to the
prohibitions in § 552.201 held in the
name of a person whose property and
interests in property are blocked
pursuant to § 552.201, or in which such
person has an interest, and with respect
to which payments, transfers,
exportations, withdrawals, or other
dealings may not be made or effected
except pursuant to a license or other
authorization from OFAC expressly
authorizing such action.

Note 1 to §552.301. See §552.411
concerning the blocked status of property
and interests in property of an entity that is
directly or indirectly owned, whether
individually or in the aggregate, 50 percent
or more by one or more persons whose
property and interests in property are
blocked pursuant to § 552.201.

Blocked account; blocked

§552.302 Effective date.

(a) The term effective date refers to
the effective date of the applicable
prohibitions and directives contained in

this part, and, with respect to a person
whose property and interests in
property are blocked pursuant to
§552.201, is the earlier of the date of
actual or constructive notice that such
person’s property and interests in
property are blocked.

(b) For the purposes of this section,
constructive notice is the date that a
notice of the blocking of the relevant
person’s property and interests in
property is published in the Federal
Register.

§552.303 Entity.

The term entity means a partnership,
association, trust, joint venture,
corporation, group, subgroup, or other
organization.

§552.304 Financial, material, or
technological support.

The term financial, material, or
technological support, as used in this
part, means any property, tangible or
intangible, including currency, financial
instruments, securities, or any other
transmission of value; weapons or
related materiel; chemical or biological
agents; explosives; false documentation
or identification; communications
equipment; computers; electronic or
other devices or equipment;
technologies; lodging; safe houses;
facilities; vehicles or other means of
transportation; or goods.
“Technologies” as used in this
definition means specific information
necessary for the development,
production, or use of a product,
including related technical data such as
blueprints, plans, diagrams, models,
formulae, tables, engineering designs
and specifications, manuals, or other
recorded instructions.

§552.305 [Reserved]

§552.306

Except as otherwise provided in this
part, the term interest, when used with
respect to property (e.g., “‘an interest in
property’’), means an interest of any
nature whatsoever, direct or indirect.

Interest.

§552.307 Licenses; general and specific.

(a) Except as otherwise provided in
this part, the term license means any
license or authorization contained in or
issued pursuant to this part.

(b) The term general license means
any license or authorization the terms of
which are set forth in subpart E of this
part or made available on OFAC’s
website: www.treasury.gov/ofac.

(c) The term specific license means
any license or authorization issued
pursuant to this part but not set forth in
subpart E of this part or made available
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on OFAC’s website: www.treasury.gov/
ofac.

Note 1 to §552.307. See § 501.801 of this
chapter on licensing procedures.

§552.308 OFAC.

The term OFAC means the
Department of the Treasury’s Office of
Foreign Assets Control.

§552.309 Person.

The term person means an individual
or entity.

§552.310 Property; property interest.

The terms property and property
interest include money, checks, drafts,
bullion, bank deposits, savings
accounts, debts, indebtedness,
obligations, notes, guarantees,
debentures, stocks, bonds, coupons, any
other financial instruments, bankers
acceptances, mortgages, pledges, liens
or other rights in the nature of security,
warehouse receipts, bills of lading, trust
receipts, bills of sale, any other
evidences of title, ownership, or
indebtedness, letters of credit and any
documents relating to any rights or
obligations thereunder, powers of
attorney, goods, wares, merchandise,
chattels, stocks on hand, ships, goods on
ships, real estate mortgages, deeds of
trust, vendors’ sales agreements, land
contracts, leaseholds, ground rents, real
estate and any other interest therein,
options, negotiable instruments, trade
acceptances, royalties, book accounts,
accounts payable, judgments, patents,
trademarks or copyrights, insurance
policies, safe deposit boxes and their
contents, annuities, pooling agreements,
services of any nature whatsoever,
contracts of any nature whatsoever, and
any other property, real, personal, or
mixed, tangible or intangible, or interest
or interests therein, present, future, or
contingent.

§552.311 Transfer.

The term transfer means any actual or
purported act or transaction, whether or
not evidenced by writing, and whether
or not done or performed within the
United States, the purpose, intent, or
effect of which is to create, surrender,
release, convey, transfer, or alter,
directly or indirectly, any right, remedy,
power, privilege, or interest with respect
to any property. Without limitation on
the foregoing, it shall include the
making, execution, or delivery of any
assignment, power, conveyance, check,
declaration, deed, deed of trust, power
of attorney, power of appointment, bill
of sale, mortgage, receipt, agreement,
contract, certificate, gift, sale, affidavit,
or statement; the making of any
payment; the setting off of any

obligation or credit; the appointment of
any agent, trustee, or fiduciary; the
creation or transfer of any lien; the
issuance, docketing, filing, or levy of or
under any judgment, decree,
attachment, injunction, execution, or
other judicial or administrative process
or order, or the service of any
garnishment; the acquisition of any
interest of any nature whatsoever by
reason of a judgment or decree of any
foreign country; the fulfillment of any
condition; the exercise of any power of
appointment, power of attorney, or
other power; or the acquisition,
disposition, transportation, importation,
exportation, or withdrawal of any
security.

§552.312 United States.

The term United States means the
United States, its territories and
possessions, and all areas under the
jurisdiction or authority thereof.

§552.313 United States person; U.S.
person.

The term United States person or U.S.
person means any United States citizen,
permanent resident alien, entity
organized under the laws of the United
States or any jurisdiction within the
United States (including foreign
branches), or any person in the United
States.

§552.314 U.S. financial institution.

The term U.S. financial institution
means any U.S. entity (including its
foreign branches) that is engaged in the
business of accepting deposits, making,
granting, transferring, holding, or
brokering loans or other extensions of
credit, or purchasing or selling foreign
exchange, securities, commodity futures
or options, or procuring purchasers and
sellers thereof, as principal or agent. It
includes depository institutions, banks,
savings banks, trust companies,
securities brokers and dealers, futures
and options brokers and dealers,
forward contract and foreign exchange
merchants, securities and commodities
exchanges, clearing corporations,
investment companies, employee
benefit plans, and U.S. holding
companies, U.S. affiliates, or U.S.
subsidiaries of any of the foregoing. This
term includes those branches, offices,
and agencies of foreign financial
institutions that are located in the
United States, but not such institutions’
foreign branches, offices, or agencies.

Subpart D—Interpretations

§552.401 Reference to amended sections.
(a) Reference to any section in this

part is a reference to the same as

currently amended, unless the reference

includes a specific date. See 44 U.S.C.
1510.

(b) Reference to any ruling, order,
instruction, direction, or license issued
pursuant to this part is a reference to the
same as currently amended unless
otherwise so specified.

§552.402 Effect of amendment.

Unless otherwise specifically
provided, any amendment,
modification, or revocation of any
provision in or appendix to this part or
chapter or of any order, regulation,
ruling, instruction, or license issued by
OFAC does not affect any act done or
omitted, or any civil or criminal
proceeding commenced or pending,
prior to such amendment, modification,
or revocation. All penalties, forfeitures,
and liabilities under any such order,
regulation, ruling, instruction, or license
continue and may be enforced as if such
amendment, modification, or revocation
had not been made.

§552.403 Termination and acquisition of
an interest in blocked property.

(a) Whenever a transaction licensed or
authorized by or pursuant to this part
results in the transfer of property
(including any property interest) away
from a person whose property and
interests in property are blocked
pursuant to § 552.201, such property
shall no longer be deemed to be
property blocked pursuant to § 552.201,
unless there exists in the property
another interest that is blocked pursuant
to §552.201, the transfer of which has
not been effected pursuant to license or
other authorization.

(b) Unless otherwise specifically
provided in a license or authorization
issued pursuant to this part, if property
(including any property interest) is
transferred or attempted to be
transferred to a person whose property
and interests in property are blocked
pursuant to § 552.201, such property
shall be deemed to be property in which
such person has an interest and
therefore blocked.

§552.404 Transactions ordinarily incident
to a licensed transaction.

(a) Any transaction ordinarily
incident to a licensed transaction and
necessary to give effect thereto is also
authorized, except:

(1) An ordinarily incident transaction,
not explicitly authorized within the
terms of the license, by or with a person
whose property and interests in
property are blocked pursuant to
§552.201; or

(2) An ordinarily incident transaction,
not explicitly authorized within the
terms of the license, involving a debit to
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a blocked account or a transfer of
blocked property.

(b) For example, a license authorizing
a person to complete a securities sale
involving Company A, whose property
and interests in property are blocked
pursuant to § 552.201, also authorizes
other persons to engage in activities that
are ordinarily incident and necessary to
complete the sale, including
transactions by the buyer, broker,
transfer agents, and banks, provided that
such other persons are not themselves
persons whose property and interests in
property are blocked pursuant to
§552.201.

§552.405 Provision of services.

(a) The prohibitions on transactions
contained in § 552.201 apply to services
performed in the United States or by
U.S. persons, wherever located,
including by a foreign branch of an
entity located in the United States:

(1) On behalf of or for the benefit of
a person whose property and interests
in property are blocked pursuant to
§552.201; or

(2) With respect to property interests
of any person whose property and
interests in property are blocked
pursuant to §552.201.

(b) For example, U.S. persons may
not, except as authorized by or pursuant
to this part, provide legal, accounting,
financial, brokering, freight forwarding,
transportation, public relations, or other
services to a person whose property and
interests in property are blocked
pursuant to §552.201.

Note 1 to § 552.405. See §§552.507 and
552.509 on licensing policy with regard to
the provision of certain legal and emergency
medical services.

§552.406 Offshore transactions involving
blocked property.

The prohibitions in § 552.201 on
transactions or dealings involving
blocked property, as defined in
§552.301, apply to transactions by any
U.S. person in a location outside the
United States.

§552.407 Payments from blocked
accounts to satisfy obligations prohibited.

Pursuant to § 552.201, no debits may
be made to a blocked account to pay
obligations to U.S. persons or other
persons, except as authorized by or
pursuant to this part.

Note 1 to § 552.407. See also §552.502(e),
which provides that no license or other
authorization contained in or issued
pursuant to this part authorizes transfers of
or payments from blocked property or debits
to blocked accounts unless the license or
other authorization explicitly authorizes the
transfer of or payment from blocked property
or the debit to a blocked account.

§552.408 Charitable contributions.
Unless specifically authorized by
OFAC pursuant to this part, no
charitable contribution of funds, goods,
services, or technology, including
contributions to relieve human
suffering, such as food, clothing, or
medicine, may be made by, to, or for the
benefit of, or received from, a person
whose property and interests in
property are blocked pursuant to
§552.201. For the purposes of this part,
a contribution is made by, to, or for the
benefit of, or received from, a person
whose property and interests in
property are blocked pursuant to
§552.201 if made by, to, or in the name
of, or received from or in the name of,
such a person; if made by, to, or in the
name of, or received from or in the
name of, an entity or individual acting
for or on behalf of, or owned or
controlled by, such a person; or if made
in an attempt to violate, to evade, or to
avoid the bar on the provision of
contributions by, to, or for the benefit of
such a person, or the receipt of
contributions from such a person.

§552.409 Credit extended and cards
issued by financial institutions to a person
whose property and interests in property
are blocked.

The prohibition in §552.201 on
dealing in property subject to that
section prohibits U.S. financial
institutions from performing under any
existing credit agreements, including
charge cards, debit cards, or other credit
facilities issued by a financial
institution to a person whose property
and interests in property are blocked
pursuant to §552.201.

§552.410 Setoffs prohibited.

A setoff against blocked property
(including a blocked account), whether
by a U.S. bank or other U.S. person, is
a prohibited transfer under § 552.201 if
effected after the effective date.

§552.411 Entities owned by one or more
persons whose property and interests in
property are blocked.

Persons whose property and interests
in property are blocked pursuant to
§552.201 have an interest in all
property and interests in property of an
entity in which such persons directly or
indirectly own, whether individually or
in the aggregate, a 50 percent or greater
interest. The property and interests in
property of such an entity, therefore, are
blocked, and such an entity is a person
whose property and interests in
property are blocked pursuant to
§552.201, regardless of whether the
name of the entity is incorporated into
OFAC’s Specially Designated Nationals
and Blocked Persons List (SDN List).

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

§552.501 General and specific licensing
procedures.

For provisions relating to licensing
procedures, see part 501, subpart E, of
this chapter. Licensing actions taken
pursuant to part 501 of this chapter with
respect to the prohibitions contained in
this part are considered actions taken
pursuant to this part. General licenses
and statements of licensing policy
relating to this part also may be
available through the Yemen-Related
Sanctions page on OFAC’s website:
www.treasury.gov/ofac.

§552.502 Effect of license or other
authorization.

(a) No license or other authorization
contained in this part, or otherwise
issued by OFAC, authorizes or validates
any transaction effected prior to the
issuance of such license or other
authorization, unless specifically
provided in such license or
authorization.

(b) No regulation, ruling, instruction,
or license authorizes any transaction
prohibited under this part unless the
regulation, ruling, instruction, or license
is issued by OFAC and specifically
refers to this part. No regulation, ruling,
instruction, or license referring to this
part shall be deemed to authorize any
transaction prohibited by any other part
of this chapter unless the regulation,
ruling, instruction, or license
specifically refers to such part.

(c) Any regulation, ruling, instruction,
or license authorizing any transaction
otherwise prohibited under this part has
the effect of removing a prohibition
contained in this part from the
transaction, but only to the extent
specifically stated by its terms. Unless
the regulation, ruling, instruction, or
license otherwise specifies, such an
authorization does not create any right,
duty, obligation, claim, or interest in, or
with respect to, any property that would
not otherwise exist under ordinary
principles of law.

(d) Nothing contained in this part
shall be construed to supersede the
requirements established under any
other provision of law or to relieve a
person from any requirement to obtain
a license or other authorization from
another department or agency of the
U.S. Government in compliance with
applicable laws and regulations subject
to the jurisdiction of that department or
agency. For example, exports of goods,
services, or technical data that are not
prohibited by this part or that do not
require a license by OFAC nevertheless
may require authorization by the U.S.
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Department of Commerce, the U.S.
Department of State, or other agencies of
the U.S. Government.

(e) No license or other authorization
contained in or issued pursuant to this
part authorizes transfers of or payments
from blocked property or debits to
blocked accounts unless the license or
other authorization explicitly authorizes
the transfer of or payment from blocked
property or the debit to a blocked
account.

(f) Any payment relating to a
transaction authorized in or pursuant to
this part that is routed through the U.S.
financial system should reference the
relevant OFAC general or specific
license authorizing the payment to
avoid the blocking or rejection of the
transfer.

§552.503 Exclusion from licenses.

OFAC reserves the right to exclude
any person, property, transaction, or
class thereof from the operation of any
license or from the privileges conferred
by any license. OFAC also reserves the
right to restrict the applicability of any
license to particular persons, property,
transactions, or classes thereof. Such
actions are binding upon actual or
constructive notice of the exclusions or
restrictions.

§552.504 Payments and transfers to
blocked accounts in U.S. financial
institutions.

Any payment of funds or transfer of
credit in which a person whose property
and interests in property are blocked
pursuant to § 552.201 has any interest
that comes within the possession or
control of a U.S. financial institution
must be blocked in an account on the
books of that financial institution. A
transfer of funds or credit by a U.S.
financial institution between blocked
accounts in its branches or offices is
authorized, provided that no transfer is
made from an account within the
United States to an account held outside
the United States, and further provided
that a transfer from a blocked account
may be made only to another blocked
account held in the same name.

Note 1 to §552.504. See § 501.603 of this
chapter for mandatory reporting
requirements regarding financial transfers.
See also §552.203 concerning the obligation
to hold blocked funds in interest-bearing
accounts.

§552.505 Entries in certain accounts for
normal service charges.

(a) A U.S. financial institution is
authorized to debit any blocked account
held at that financial institution in
payment or reimbursement for normal
service charges owed it by the owner of
that blocked account.

(b) As used in this section, the term
normal service charges shall include
charges in payment or reimbursement
for interest due; cable, telegraph,
internet, or telephone charges; postage
costs; custody fees; small adjustment
charges to correct bookkeeping errors;
and, but not by way of limitation,
minimum balance charges, notary and
protest fees, and charges for reference
books, photocopies, credit reports,
transcripts of statements, registered
mail, insurance, stationery and supplies,
and other similar items.

§552.506 Investment and reinvestment of
certain funds.

Subject to the requirements of
§552.203, U.S. financial institutions are
authorized to invest and reinvest assets
blocked pursuant to §552.201, subject
to the following conditions:

(a) The assets representing such
investments and reinvestments are
credited to a blocked account or
subaccount that is held in the same
name at the same U.S. financial
institution, or within the possession or
control of a U.S. person, but funds shall
not be transferred outside the United
States for this purpose;

(b) The proceeds of such investments
and reinvestments shall not be credited
to a blocked account or subaccount
under any name or designation that
differs from the name or designation of
the specific blocked account or
subaccount in which such funds or
securities were held; and

(c) No immediate financial or
economic benefit accrues (e.g., through
pledging or other use) to a person whose
property and interests in property are
blocked pursuant to § 552.201.

§552.507 Provision of certain legal
services.

(a) The provision of the following
legal services to or on behalf of persons
whose property and interests in
property are blocked pursuant to
§552.201 is authorized, provided that
any receipt of payment of professional
fees and reimbursement of incurred
expenses must be authorized pursuant
to § 552.508, which authorizes certain
payments for legal services from funds
originating outside the United States;
via specific license; or otherwise
pursuant to this part:

(1) Provision of legal advice and
counseling on the requirements of and
compliance with the laws of the United
States or any jurisdiction within the
United States, provided that such advice
and counseling are not provided to
facilitate transactions in violation of this
part;

(2) Representation of persons named
as defendants in or otherwise made
parties to legal, arbitration, or
administrative proceedings before any
U.S. federal, state, or local court or
agency;

(3) Initiation and conduct of legal,
arbitration, or administrative
proceedings before any U.S. federal,
state, or local court or agency;

(4) Representation of persons before
any U.S. federal, state, or local court or
agency with respect to the imposition,
administration, or enforcement of U.S.
sanctions against such persons; and

(5) Provision of legal services in any
other context in which prevailing U.S.
law requires access to legal counsel at
public expense.

(b) The provision of any other legal
services to or on behalf of persons
whose property and interests in
property are blocked pursuant to
§552.201 not otherwise authorized in
this part, requires the issuance of a
specific license.

(c) U.S. persons do not need to obtain
specific authorization to provide related
services, such as making filings and
providing other administrative services,
that are ordinarily incident to the
provision of services authorized by
paragraph (a) of this section.
Additionally, U.S. persons who provide
services authorized by paragraph (a) of
this section do not need to obtain
specific authorization to contract for
related services that are ordinarily
incident to the provision of those legal
services, such as those provided by
private investigators or expert
witnesses, or to pay for such services.
See §552.404.

(d) Entry into a settlement agreement
or the enforcement of any lien,
judgment, arbitral award, decree, or
other order through execution,
garnishment, or other judicial process
purporting to transfer or otherwise alter
or affect property or interests in
property blocked pursuant to §552.201
is prohibited unless licensed pursuant
to this part.

Note 1 to § 552.507. Pursuant to part 501,
subpart E, of this chapter, U.S. persons
seeking administrative reconsideration or
judicial review of their designation or the
blocking of their property and interests in
property may apply for a specific license
from OFAC to authorize the release of certain
blocked funds for the payment of
professional fees and reimbursement of
incurred expenses for the provision of such
legal services where alternative funding
sources are not available.

§552.508 Payments for legal services from

funds originating outside the United States.
(a) Professional fees and incurred

expenses. (1) Receipt of payment of
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professional fees and reimbursement of
incurred expenses for the provision of
legal services authorized pursuant to
§552.507(a) to or on behalf of any
person whose property and interests in
property are blocked pursuant to
§552.201 is authorized from funds
originating outside the United States,
provided that the funds do not originate
from:

(i) A source within the United States;

(ii) Any source, wherever located,
within the possession or control of a
U.S. person; or

(iii) Any individual or entity, other
than the person on whose behalf the
legal services authorized pursuant to
§552.507(a) are to be provided, whose
property and interests in property are
blocked pursuant to any part of this
chapter or any Executive order or
statute.

(2) Nothing in paragraph (a) of this
section authorizes payments for legal
services using funds in which any other
person whose property and interests in
property are blocked pursuant to
§552.201, any other part of this chapter,
or any Executive order or statute has an
interest.

(b) Reports. (1) U.S. persons who
receive payments pursuant to paragraph
(a) of this section must submit annual
reports no later than 30 days following
the end of the calendar year during
which the payments were received
providing information on the funds
received. Such reports shall specify:

(i) The individual or entity from
whom the funds originated and the
amount of funds received; and

(ii) If applicable:

(A) The names of any individuals or
entities providing related services to the
U.S. person receiving payment in
connection with authorized legal
services, such as private investigators or
expert witnesses;

(B) A general description of the
services provided; and

(C) The amount of funds paid in
connection with such services.

(2) The reports, which must reference
this section, are to be submitted to
OFAC using one of the following
methods:

(i) Email (preferred method):
OFAC.Regulations.Reports@
treasury.gov; or

(ii) U.S. mail: OFAC Regulations
Reports, Office of Foreign Assets
Control, U.S. Department of the
Treasury, 1500 Pennsylvania Avenue
NW, Freedman’s Bank Building,
Washington, DC 20220.

§552.509 Emergency medical services.

The provision and receipt of
nonscheduled emergency medical

services that are otherwise prohibited by
this part are authorized.

§552.510 Official activities of international
organizations.

All transactions and activities
otherwise prohibited by this part that
are for the conduct of the official
business of the United Nations and its
Specialized Agencies, Programmes,
Funds, and Related Organizations by
employees, contractors, or grantees
thereof are authorized.

Note 1 to §552.510. For an organizational
chart listing the Specialized Agencies,
Programmes, Funds, and Related
Organizations of the United Nations, see the
following page on the United Nations
website: http://www.unsceb.org/directory.

Subpart F—Reports

§552.601 Records and reports.

For provisions relating to required
records and reports, see part 501,
subpart C, of this chapter.
Recordkeeping and reporting
requirements imposed by part 501 of
this chapter with respect to the
prohibitions contained in this part are
considered requirements arising
pursuant to this part.

Subpart G—Penalties and Findings of
Violation

§552.701 Penalties.

(a) Section 206 of the International
Emergency Economic Powers Act (50
U.S.C. 1705) (IEEPA) is applicable to
violations of the provisions of any
license, ruling, regulation, order,
directive, or instruction issued by or
pursuant to the direction or
authorization of the Secretary of the
Treasury pursuant to this part or
otherwise under IEEPA.

(1) A civil penalty not to exceed the
amount set forth in section 206 of IEEPA
may be imposed on any person who
violates, attempts to violate, conspires
to violate, or causes a violation of any
license, order, regulation, or prohibition
issued under IEEPA.

(2) IEEPA provides for a maximum
civil penalty not to exceed the greater of
$307,922 or an amount that is twice the
amount of the transaction that is the
basis of the violation with respect to
which the penalty is imposed.

(3) A person who willfully commits,
willfully attempts to commit, willfully
conspires to commit, or aids or abets in
the commission of a violation of any
license, order, regulation, or prohibition
may, upon conviction, be fined not
more than $1,000,000, or if a natural
person, be imprisoned for not more than
20 years, or both.

(b)(1) The civil penalties provided in
IEEPA are subject to adjustment
pursuant to the Federal Civil Penalties
Inflation Adjustment Act of 1990 (Pub.
L. 101-410, as amended, 28 U.S.C. 2461
note).

(2) The criminal penalties provided in
IEEPA are subject to adjustment
pursuant to 18 U.S.C. 3571.

(c) Pursuant to 18 U.S.C. 1001,
whoever, in any matter within the
jurisdiction of the executive, legislative,
or judicial branch of the Government of
the United States, knowingly and
willfully falsifies, conceals, or covers up
by any trick, scheme, or device a
material fact; or makes any materially
false, fictitious, or fraudulent statement
or representation; or makes or uses any
false writing or document knowing the
same to contain any materially false,
fictitious, or fraudulent statement or
entry shall be fined under title 18,
United States Code, imprisoned, or
both.

(d) Violations of this part may also be
subject to other applicable laws.

§552.702 Pre-Penalty Notice; settlement.

(a) When required. If OFAC has
reason to believe that there has occurred
a violation of any provision of this part
or a violation of the provisions of any
license, ruling, regulation, order,
directive, or instruction issued by or
pursuant to the direction or
authorization of the Secretary of the
Treasury pursuant to this part or
otherwise under the International
Emergency Economic Powers Act (50
U.S.C. 1701-1706) and determines that
a civil monetary penalty is warranted,
OFAC will issue a Pre-Penalty Notice
informing the alleged violator of the
agency’s intent to impose a monetary
penalty. A Pre-Penalty Notice shall be in
writing. The Pre-Penalty Notice may be
issued whether or not another agency
has taken any action with respect to the
matter. For a description of the contents
of a Pre-Penalty Notice, see appendix A
to part 501 of this chapter.

(b) Response—(1) Right to respond.
An alleged violator has the right to
respond to a Pre-Penalty Notice by
making a written presentation to OFAC.
For a description of the information that
should be included in such a response,
see appendix A to part 501 of this
chapter.

(2) Deadline for response. A response
to a Pre-Penalty Notice must be made
within 30 days as set forth in paragraphs
(b)(2)(1) and (ii) of this section. The
failure to submit a response within 30
days shall be deemed to be a waiver of
the right to respond.

(i) Computation of time for response.
A response to a Pre-Penalty Notice must
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be postmarked or date-stamped by the
U.S. Postal Service (or foreign postal
service, if mailed abroad) or courier
service provider (if transmitted to OFAC
by courier), or dated if sent by email, on
or before the 30th day after the postmark
date on the envelope in which the Pre-
Penalty Notice was mailed or date the
Pre-Penalty Notice was emailed. If the
Pre-Penalty Notice was personally
delivered by a non-U.S. Postal Service
agent authorized by OFAC, a response
must be postmarked or date-stamped on
or before the 30th day after the date of
delivery.

(ii) Extensions of time for response. If
a due date falls on a federal holiday or
weekend, that due date is extended to
include the following business day. Any
other extensions of time will be granted,
at the discretion of OFAC, only upon
specific request to OFAC.

(3) Form and method of response. A
response to a Pre-Penalty Notice need
not be in any particular form, but it
must be typewritten and signed by the
alleged violator or a representative
thereof, contain information sufficient
to indicate that it is in response to the
Pre-Penalty Notice, and include the
OFAC identification number listed on
the Pre-Penalty Notice. A copy of the
written response may be sent by
facsimile, but the original also must be
sent to OFAC’s Office of Compliance
and Enforcement by mail or courier and
must be postmarked or date-stamped in
accordance with paragraph (b)(2) of this
section.

(c) Settlement. Settlement discussion
may be initiated by OFAGC, the alleged
violator, or the alleged violator’s
authorized representative. For a
description of practices with respect to
settlement, see appendix A to part 501
of this chapter.

(d) Guidelines. Guidelines for the
imposition or settlement of civil
penalties by OFAC are contained in
appendix A to part 501 of this chapter.

(e) Representation. A representative of
the alleged violator may act on behalf of
the alleged violator, but any oral
communication with OFAC prior to a
written submission regarding the
specific allegations contained in the Pre-
Penalty Notice must be preceded by a
written letter of representation, unless
the Pre-Penalty Notice was served upon
the alleged violator in care of the
representative.

§552.703 Penalty imposition.

If, after considering any written
response to the Pre-Penalty Notice and
any relevant facts, OFAC determines
that there was a violation by the alleged
violator named in the Pre-Penalty
Notice and that a civil monetary penalty

is appropriate, OFAC may issue a
Penalty Notice to the violator containing
a determination of the violation and the
imposition of the monetary penalty. For
additional details concerning issuance
of a Penalty Notice, see appendix A to
part 501 of this chapter. The issuance of
the Penalty Notice shall constitute final
agency action. The violator has the right
to seek judicial review of that final
agency action in federal district court.

§552.704 Administrative collection;
referral to United States Department of
Justice.

In the event that the violator does not
pay the penalty imposed pursuant to
this part or make payment arrangements
acceptable to OFAC, the matter may be
referred for administrative collection
measures by the Department of the
Treasury or to the United States
Department of Justice for appropriate
action to recover the penalty in a civil
suit in a federal district court.

§552.705 Findings of Violation.

(a) When issued. (1) OFAC may issue
an initial Finding of Violation that
identifies a violation if OFAC:

(i) Determines that there has occurred
a violation of any provision of this part,
or a violation of the provisions of any
license, ruling, regulation, order,
directive, or instruction issued by or
pursuant to the direction or
authorization of the Secretary of the
Treasury pursuant to this part or
otherwise under the International
Emergency Economic Powers Act (50
U.S.C. 1701-1706);

(ii) Considers it important to
document the occurrence of a violation;
and

(iii) Based on the Guidelines
contained in appendix A to part 501 of
this chapter, concludes that an
administrative response is warranted
but that a civil monetary penalty is not
the most appropriate response.

(2) An initial Finding of Violation
shall be in writing and may be issued
whether or not another agency has taken
any action with respect to the matter.
For additional details concerning
issuance of a Finding of Violation, see
appendix A to part 501 of this chapter.

(b) Response—(1) Right to respond.
An alleged violator has the right to
contest an initial Finding of Violation
by providing a written response to
OFAC.

(2) Deadline for response; Default
determination. A response to an initial
Finding of Violation must be made
within 30 days as set forth in paragraphs
(b)(2)(i) and (ii) of this section. The
failure to submit a response within 30
days shall be deemed to be a waiver of

the right to respond, and the initial
Finding of Violation will become final
and will constitute final agency action.
The violator has the right to seek
judicial review of that final agency
action in federal district court.

(i) Computation of time for response.
A response to an initial Finding of
Violation must be postmarked or date-
stamped by the U.S. Postal Service (or
foreign postal service, if mailed abroad)
or courier service provider (if
transmitted to OFAC by courier), or
dated if sent by email, on or before the
30th day after the postmark date on the
envelope in which the initial Finding of
Violation was served or date the Finding
of Violation was sent by email. If the
initial Finding of Violation was
personally delivered by a non-U.S.
Postal Service agent authorized by
OFAC, a response must be postmarked
or date-stamped on or before the 30th
day after the date of delivery.

(ii) Extensions of time for response. If
a due date falls on a federal holiday or
weekend, that due date is extended to
include the following business day. Any
other extensions of time will be granted,
at the discretion of OFAC, only upon
specific request to OFAC.

(3) Form and method of response. A
response to an initial Finding of
Violation need not be in any particular
form, but it must be typewritten and
signed by the alleged violator or a
representative thereof, contain
information sufficient to indicate that it
is in response to the initial Finding of
Violation, and include the OFAC
identification number listed on the
initial Finding of Violation. A copy of
the written response may be sent by
facsimile, but the original also must be
sent to OFAC by mail or courier and
must be postmarked or date-stamped in
accordance with paragraph (b)(2) of this
section.

(4) Information that should be
included in response. Any response
should set forth in detail why the
alleged violator either believes that a
violation of the regulations did not
occur and/or why a Finding of Violation
is otherwise unwarranted under the
circumstances, with reference to the
General Factors Affecting
Administrative Action set forth in the
Guidelines contained in appendix A to
part 501 of this chapter. The response
should include all documentary or other
evidence available to the alleged
violator that supports the arguments set
forth in the response. OFAC will
consider all relevant materials
submitted in the response.

(c) Determination—(1) Determination
that a Finding of Violation is warranted.
If, after considering the response, OFAC
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determines that a final Finding of
Violation should be issued, OFAC will
issue a final Finding of Violation that
will inform the violator of its decision.
A final Finding of Violation shall
constitute final agency action. The
violator has the right to seek judicial
review of that final agency action in
federal district court.

(2) Determination that a Finding of
Violation is not warranted. If, after
considering the response, OFAC
determines a Finding of Violation is not
warranted, then OFAC will inform the
alleged violator of its decision not to
issue a final Finding of Violation.

Note 1 to paragraph (c)(2). A
determination by OFAC that a final Finding
of Violation is not warranted does not
preclude OFAC from pursuing other
enforcement actions consistent with the
Guidelines contained in appendix A to part
501 of this chapter.

(d) Representation. A representative of the
alleged violator may act on behalf of the
alleged violator, but any oral communication
with OFAC prior to a written submission
regarding the specific alleged violations
contained in the initial Finding of Violation
must be preceded by a written letter of
representation, unless the initial Finding of
Violation was served upon the alleged
violator in care of the representative.

Subpart H—Procedures

§552.801 Procedures.

For license application procedures
and procedures relating to amendments,
modifications, or revocations of
licenses; administrative decisions;
rulemaking; and requests for documents
pursuant to the Freedom of Information
and Privacy Acts (5 U.S.C. 552 and
552a), see part 501, subpart E, of this
chapter.

§552.802 Delegation of certain authorities
of the Secretary of the Treasury.

Any action that the Secretary of the
Treasury is authorized to take pursuant
to Executive Order 13611 of May 16,
2012, and any further Executive orders
relating to the national emergency
declared therein, may be taken by the
Director of OFAC or by any other person
to whom the Secretary of the Treasury
has delegated authority so to act.

Subpart I—Paperwork Reduction Act

§552.901
For approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507) of information
collections relating to recordkeeping
and reporting requirements, licensing
procedures, and other procedures, see
§501.901 of this chapter. An agency
may not conduct or sponsor, and a

person is not required to respond to, a
collection of information unless it
displays a valid control number
assigned by OMB.

Dated: October 26, 2020.
Andrea Gacki,
Director, Office of Foreign Assets Control.
[FR Doc. 2020-23960 Filed 10-28-20; 8:45 am]
BILLING CODE 4810-AL—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2019-0681; FRL-10014—
13-Region 2]

Approval and Promulgation of
Implementation Plans; New Jersey;
Revisions to Emissions Reporting
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

Paperwork Reduction Act notice.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a state
implementation plan (SIP) revision
submitted by the State of New Jersey.
This revision removes from the SIP the
recordkeeping, emission reporting,
photochemical dispersion modeling,
and inventory requirements for t-butyl
acetate (TBAC) as a volatile organic
compound (VOC). The revision is in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: This final rule is effective on
November 30, 2020.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R02-OAR-2019-0681. All
documents in the docket are listed on
the http://www.regulations.gov. website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Ysabel Banon, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—-
1866, (212) 637-3382, or by email at
banon.ysabel@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On June 4, 2020, the EPA published
a notice of proposed rulemaking
(NPRM) for the State of New Jersey. 85
FR 34379. In the NPRM, the EPA
proposed to approve New Jersey’s
November 29, 2017 submittal requesting
to remove the recordkeeping, reporting,
modeling, and inventory requirements
for TBAC from the SIP. The reader is
referred to EPA’s NPRM for more
detailed background and rationale for
this final action.

II. Summary of the SIP Revision and
the EPA’s Analysis

The EPA previously determined that
TBAC has a negligible level of
reactivity, revised the definition of VOC
to exclude TBAC, and removed the
recordkeeping, emission reporting,
photochemical dispersion modeling,
and inventory requirements for TBAC.
69 FR 69298 (November 29, 2004); 81
FR 9339 (February 25, 2016).

In order to conform with the EPA’s
current regulatory requirements for
TBAC, New Jersey requested that New
Jersey Administrative Code (NJAC)
7:27-34, “TBAC Emissions Reporting,”
consisting of TBAC recordkeeping,
emissions reporting, photochemical
dispersion modeling, and inventory
requirements, be removed from the SIP.

ITI. What comments were received in
response to the EPA’s proposed action?

The EPA did not receive any
comments in response to the June 4,
2020 NPRM.

IV. Final Action

The EPA is approving the removal of
NJAC 7:27-34, “TBAC Emissions
Reporting,” which includes
recordkeeping, emissions reporting,
photochemical dispersion modeling,
and inventory requirements for TBAC,
from the New Jersey SIP. This SIP
revision will not interfere with
attainment of any national ambient air
quality standard (NAAQS), reasonable
further progress, or any other
requirement of the CAA, including
Section 110(1), and is consistent with
the EPA’s February 25, 2016 final rule.
81 FR 9339.

V. Incorporation by Reference

In this document, the EPA is
amending regulatory text that includes
incorporation by reference. As described
in the amendments to 40 CFR part 52 set
forth below, the EPA is removing
provisions of the EPA-Approved New
Jersey State Regulations and Laws from
the New Jersey State Implementation
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Plan, which is incorporated by reference
in accordance with the requirements of
1 CFR part 51.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rulemaking action,
pertaining to TBAC, is not approved to
apply on any Indian reservation land or
in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 28,
2020. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, and
Volatile organic compounds.

Dated: September 17, 2020.
Peter Lopez,
Regional Administrator, Region 2.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart FF—New Jersey

§52.1570 [Amended]

m 2.In §52.1570, amend the table in
paragraph (c) by removing the entry
“Title 7, Chapter 27, Subchapter 34”.
[FR Doc. 2020-22764 Filed 10-28-20; 8:45 am)
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2020-0255; FRL-10013-
47-Region 1]

Air Plan Approval; Connecticut;
Control of Particulate Matter and
Visible Emissions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of Connecticut.
This revision amends a Connecticut air-
quality regulation for controlling
particulate matter (PM) and visible
emissions. The intended effect of this
action is to define the process industries
and activities to which this regulation
applies, and to make technical
corrections to an emission-rate
calculation method. This action is being
taken in accordance with the Clean Air
Act.

DATES: This rule is effective on
November 30, 2020.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR~
2020-0255. All documents in the docket
are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at https://
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
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Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays and
facility closures due to COVID-19.

FOR FURTHER INFORMATION CONTACT:
Alison C. Simcox, Air Quality Branch,
U.S. Environmental Protection Agency,
EPA Region 1, 5 Post Office Square—
Suite 100, (Mail code 05-2), Boston, MA
02109-3912, tel. (617) 9181684, email
simcox.alison@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” ““us,” or “our” is used, we mean
EPA.

Table of Contents

1. Background and Purpose

II. Response to Comments

III. Final Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Background and Purpose

On June 29th, 2020 (85 FR 38830),
EPA published a Notice of Proposed
Rulemaking (NPRM) for the State of
Connecticut. The NPRM proposed
approval of amendments to Regulations
of Connecticut State Agencies (RCSA)
section 22a—174-18, Control of
particulate matter (PM) and visible
emissions. The formal SIP revision was
submitted by Connecticut on October
19, 2018. The revision consists of
amendments to subsections (c), (f), and
(j) to define the process industries and
activities to which this regulation
applies, to make technical corrections to
an emission-rate calculation method,
and to make minor, non-substantive
modifications in regulatory language.
The rationale for EPA’s proposed action
is given in the NPRM and will not be
restated here.

I1. Response to Comments

EPA received three comments during
the comment period. The comments we
received discuss subjects outside the
scope of the action on this Connecticut
air-quality regulation, do not explain (or
provide a legal basis for) how the
proposed action should differ in any
way, and, indeed, make no specific
mention of the proposed action.
Consequently, the received comments
are not germane to this rulemaking and
require no further response.

II1. Final Action

EPA is approving, and incorporating
into the Connecticut SIP, the revisions
to subsections (c), (f), and (j) of RCSA

section 22a—174-18, Control of
Particulate Matter and Visible
Emissions, effective on August 3, 2018,
submitted to EPA on October 19, 2018.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing incorporation
by reference into the Connecticut SIP
the Connecticut regulation referenced in
Section III above. The EPA has made,
and will continue to make, these
documents generally available through
https://www.regulations.gov and at the
EPA Region 1 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 28,
2020. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 30, 2020.
Dennis Deziel,
Regional Administrator, EPA Region 1.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart H—Connecticut

m 2. Section 52.370 is amended by
adding paragraph (c)(124) to read as
follows:

§52.370 Identification of plan
* * * * *
(C] * *x %

(124) Revisions to the State
Implementation Plan submitted by the
Connecticut Department of Energy and
Environmental Protection on October
19, 2018.

(i) Incorporation by reference.

(A) Regulations of Connecticut State
Agencies Section 22a—174-18, entitled
“Control of Particulate Matter and
Visible Emissions,” as amended August
3, 2018, as follows:

(1) 22a—174-18(c) Control of airborne
particulate matter and fugitive
particulate matter;

(2) 22a—174-18(f) Process industries—
general; and

(3) 228—174—18(j](1).

(B) [Reserved].

(ii) [Reserved]

m 3.In §52.385, Table 52.385 is
amended by revising the entry in state
citations for “22a—174-18" to read as
follows:

§52.385 EPA-approved Connecticut
regulations.
* * * * *

TABLE 52.385—EPA-APPROVED REGULATIONS

Dates
Conn((:eict;;it(i:g:] state Title/subject Date Date Federal Register citation %gcggg Comments/description
adopted by  approved by '
state EPA
22a-174-18 ........... Control of Particulate Matter 8/3/2018  10/29/2020 [Insert Federal Register cita- (c)(124) Approval of revisions to sub-

and Visible Emissions.

* *

tion].

sections (c), (f), and (j).

* *

[FR Doc. 2020-22527 Filed 10-28-20; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket Nos. 17-264, 17-105, 05-6; FCC
20-65; MB Docket Nos. 19-193 and 17-105;
FCC 20-53; MB Docket No. 19-3; FCC 19—
127; FRS 17160]

Filing of Applications; Modernization
of Media Regulation Initiative; Revision
of the Public Notice Requirements;
Low Power FM Radio Service
Technical Rules; Reexamination of the
Comparative Standards and
Procedures for Licensing
Noncommercial Educational Broadcast
Stations and Low Power FM Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the

information collection requirements
associated with the Second Report and
Order of the Commission’s Rules
Regarding Public Notice of the Filing of
Applications; the Report and Order in
Low Power FM Radio Service Technical
Rules; the Report and Order in
Reexamination of the Comparative
Standards and Procedures for Licensing
of Noncommercial Educational
Broadcast Stations and Low Power FM
Stations. This document is consistent
with the Report and Orders, which
stated that the Commission would
publish a document in the Federal
Register announcing OMB approval and
the effective date of the information
collection requirements.

DATES: Rule changes to 47 CFR 73.3525,
73.3526, 73.3527, 73.3571, 73.3573,
73.3580, 73.3594, published at 85 FR
36786 on June 18, 2020; Rule changes to
47 CFR 73.816, 73.850, 73.870,
published at 85 FR 35567 on June 11,
2020; and Rule changes to 47 CFR
73.865, 73.872, 73.7002(c), 73.7003, and
73.7005, published at 85 FR 7880 on
February 12, 2020, are effective on
October 30, 2020.

FOR FURTHER INFORMATION CONTACT: For
additional information, contact Cathy

Williams, Cathy.Williams@fcc.gov, (202)
418-2918.

SUPPLEMENTARY INFORMATION: This
document announces that, on October 9,
2020, October 7, 2020, October 2, 2020
and September 24, 2020, OMB approved
the information collection requirements
contained in the Commission’s Report
and Order, FCC 20-65, published at 85
FR 36786, June 18, 2020, FCC 20-53,
published at 85 FR 35567 on June 11,
2020 and FCC 19-127, published 85 FR
7880 on February 12, 2020. The OMB
Control Numbers are 3060-0016, 3060—
0213, 3060-1133, 3060-0214, 3060—
0932, 3060-0920, 3060-0027, 3060—
0029, 3060-0405, 3060-0110, 3060—
0031 and 3060-0075. The Commission
publishes this document as an
announcement of the effective date of
the information collection requirements.

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on October 9,
2020, October 7, 2020, October 2, 2020
and September 24, 2020 for the
information collection requirements
contained in the Commission’s rules.
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No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Numbers
3060-0016, 3060-0213, 3060-1133,
3060-0214, 3060-0932, 3060-0920,
3060-0027, 3060-0029, 3060—-0405,
3060—-0110, 3060-0031 and 3060—0075.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control No.: 3060—-0016.

OMB Approval Date: October 9, 2020.

OMB Expiration Date: October 31,
2023.

Title: FCC Form 2100, Application for
Media Bureau Audio and Video Service
Authorization, Schedule C (Former FCC
Form 346); Sections 74.793(d) and
74.787, LPTV Out-of-Core Digital
Displacement Application; Section
73.3700(g)(1)—(3), Post-Incentive
Auction Licensing and Operations;
Section 74.799, Low Power Television
and TV Translator Channel Sharing.

Form No.: FCC Form 2100,

Schedule C.

Respondents: Business or other for-
profit entities; Not for profit institutions;
State, local or Tribal government.

Number of Respondents and
Responses: 4,460 respondents and 4,460
responses.

Estimated Time per Response: 2.5—7
hours.

Frequency of Response: One-time
reporting requirement; on occasion
reporting requirement; third party
disclosure requirement.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection is contained
in Section 154(i), 303, 307, 308 and 309
of the Communications Act of 1934, as
amended.

Total Annual Burden: 42,370 hours.

Annual Cost Burden: $23,026,757.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Needs and Uses: FCC Form 2100,
Schedule C is used by licensees/
permittees/applicants when applying
for authority to construct or make
changes in a Low Power Television, TV
Translator or DTV Transition.

On May 12, 2020, the Commission
adopted Amendment of Section 73.3580
of the Commission’s Rules Regarding
Public Notice of the Filing of

Applications; Modernization of Media
Regulation Initiative; Revision of the
Public Notice Requirements of Section
73.3580, Second Report and Order, MB
Docket Nos. 17-254, 17-105, & 05-6,
FCC 20-65 (rel. May 13, 2020). The
Commission adopted new, streamlined
procedures for stations to provide
public notice of the filing of certain
applications. Stations, including
stations filing for new construction
permits or major modifications to
facilities, that were previously required
to post public notice in a local
newspaper, must now post notice
online, either on the station website or
a website affiliated with the station, its
licensee, or its parent entity, or else
must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.
This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 adopted in the 2020 Public
Notice Second Report and Order do not
necessitate changes to the Form 2100,
Schedule C, nor do they affect the
substance, burden hours, or costs of
completing the forms. The rule changes
do, however, reduce burdens and costs
associated with filing the application.

OMB Control Number: 3060-0075.

OMB Approval Date: September 24,
2020.

OMB Expiration Date: September 30,
2023.

Title: Application for Transfer of
Control of a Corporate Licensee or
Permittee, or Assignment of License or
Permit, for an FM or TV Translator
Station, or a Low Power Television
Station, FCC Form 345.

Respondents: Business or other for-
profit entities; Not for profit institutions;
Local or Tribal Government.

Number of Respondents and
Responses: 1,700 respondents; 3,900
responses.

Estimated Time per Response: 0.075—
1.25 hours.

Frequency of Response: Third party
disclosure requirement and on occasion
reporting requirement.

Total Annual Burden: 3,013 hours.

Total Annual Cost: $3,943,979.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection of
information is contained in Sections
154(i) and 310 of the Communications
Act of 1934, as amended.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Privacy Act Impact Assessment: No
impact(s).

Needs and Uses: Filing of the FCC
Form 345 is required when applying for
authority for assignment of license or
permit, or for consent to transfer of
control of a corporate licensee or
permittee for an FM or TV translator
station, or low power TV station.

This collection also includes the
third-party disclosure requirement of 47
CFR Section 73.3580 (OMB approval
was received for Section 73.3580 under
OMB Control Number 3060-0031).
Section 73.3580, as amended in the
Commission’s 2020 Public Notice
Second Report and Order, requires local
public notice of the filing of all
applications to assign or transfer control
of a broadcast station authorization,
including those of an FM or TV
translator or booster station or LPTV
station. Notice is given by an applicant
posting notice of the application filing
on its station website, its licensee
website, its parent entity website, or on
a publicly accessible, locally targeted
website, for 30 consecutive days
beginning within five business days of
acceptance of the application for filing.
The online notice must link to a copy
of the application as filed in the
Commission’s LMS licensing database.
Applicants for assignment or transfer of
control of a low-power television
(LPTV) station that locally originates
programming must also make a total of
six on-air announcements giving notice
that their applications have been
accepted for filing.

On May 12, 2020, the Commission
adopted Amendment of Section 73.3580
of the Commission’s Rules Regarding
Public Notice of the Filing of
Applications; Modernization of Media
Regulation Initiative; Revision of the
Public Notice Requirements of Section
73.3580, Second Report and Order, MB
Docket Nos. 17-254, 17-105, & 05-6,
FCC 20-65 (rel. May 13, 2020). The
Commission adopted new, streamlined
procedures for stations to provide
public notice of the filing of certain
applications. Applicants, including
applicants for assignment or transfer of
control of authorizations for FM or TV
translators or LPTV stations, that were
previously required to post public
notice in a local newspaper, must now
post notice online, either on the station
website or a website affiliated with the
station, its licensee, or its parent entity,
or else must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.
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Stations that are required to make on-air
announcements of the filing of certain
applications, including an applicant for
assignment or transfer of control of an
LPTV station that locally originates
programming, must continue to do so,
but the announcements are shorter and
direct viewers and listeners to the
application as filed and displayed in
either the station’s Online Public
Inspection File or another Commission
database. A total of six on-air
announcements are required, at least
one per week and no more than one per
day or two per week, to be broadcast
between 7:00 a.m. and 11:00 p.m. local
time, Monday through Friday, beginning
after the application is accepted for
filing.

This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 adopted in the 2020 Public
Notice Second Report and Order do not
necessitate changes to the Form 345, nor
do they affect the substance, burden
hours, or costs of completing the forms.
The rule changes do, however, reduce
burdens and costs associated with filing
the application.

OMB Control No.: 3060—0027.

OMB Approval Date: October 2, 2020.

OMB Expiration Date: October 31,
2023.

Title: Application for Construction
Permit for Commercial Broadcast
Station, FCC Form 301; Form 2100,
Schedule A—Application for Media
Bureau Video Service Authorization; 47
Sections 73.3700(b)(1) and (b)(2) and
Section 73.3800, Post Auction
Licensing; Form 2100, Schedule 301—
FM—Commercial FM Station
Construction Permit Application.

Form No.: FCC Form 2100, Schedule
A, FCC Form 301, FCC Form 2100,
Schedule 301-FM.

Respondents: Business or other for-
profit entities; Not for profit institutions;
State, local or Tribal Government.

Number of Respondents and
Responses: 3,092 respondents and 4,199
responses.

Estimated Time per Response: 0.075
hours—6.25 hours.

Frequency of Response: One-time
reporting requirement; On occasion
reporting requirement; Third party
disclosure requirement.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection is contained
in Sections 154(i), 303 and 308 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 12,435 hours.

Annual Cost Burden: $62,308,388.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Needs and Uses: On May 12, 2020,
the Commission adopted Amendment of
Section 73.3580 of the Commission’s
Rules Regarding Public Notice of the
Filing of Applications; Modernization of
Media Regulation Initiative; Revision of
the Public Notice Requirements of
Section 73.3580, Second Report and
Order, MB Docket Nos. 17-254, 17-105,
& 05-6, FCC 20-65 (rel. May 13, 2020).
The Commission adopted new,
streamlined procedures for stations to
provide public notice of the filing of
certain applications. Stations, including
stations filing for new construction
permits or major modifications to
facilities, that were previously required
to post public notice in a local
newspaper, must now post notice
online, either on the station website or
a website affiliated with the station, its
licensee, or its parent entity, or else
must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.
Stations that are required to make on-air
announcements of the filing of certain
applications, must continue to do so,
but the announcements are shorter and
direct viewers and listeners to the
application as filed and displayed in
either the station’s Online Public
Inspection File or another Commission
database. A total of six on-air
announcements are required, at least
one per week and no more than one per
day or two per week, to be broadcast
between 7:00 a.m. and 11:00 p.m. local
time, Monday through Friday, beginning
after the application is accepted for
filing.

This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 and 47 CFR 73.3594
adopted in the 2020 Public Notice
Second Report and Order, do not
necessitate changes to the Schedule 301,
nor do they affect the substance, burden
hours, or costs of completing the forms.
The rule changes do, however, reduce
burdens and costs associated with filing
the application. 47 CFR 73.3571(j)(3)
and 73.3573(g)(3) require that applicants
must comply with the local public
notice provisions of § 73.3580(c)(5).

OMB Control Number: 3060-0029.

OMB Approval Date: October 2, 2020.

OMB Expiration Date: October 31,
2023.

Title: FCC Form 2100, Schedule 340,
Noncommercial Educational Station for
Reserved Channel Construction Permit
Application.

Form Number: FCC Form 2100,
Schedule 340.

Respondents: Business or other for-
profit entities, not for profit institutions
and State, local or Tribal Government.

Number of Respondents and
Responses: 2,820 respondents; 2,820
responses.

Estimated Time per Response: 0.5
hours—6 hours.

Frequency of Response: On occasion
reporting requirement and Third party
disclosure requirement.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection is contained
in Sections 154(i), 303 and 308 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 6,603 hours.

Total Annual Cost: $30,039,119.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Needs and Uses: This submission was
made to the Office of Management
(OMB) for the approval of information
collection requirements contained in the
Commission’s Reexamination of the
Comparative Standards and Procedures
for Licensing Noncommercial
Educational Broadcast Stations and Low
Power FM Stations, Report and Order,
FCC 19-127, 34 FCC Red 12519 (2019)
(NCE LPFM Report and Order), adopted
December 10, 2019, and released on
December 11, 2019, where the
Commission revised its rules and
procedures for considering competing
applications for new and major
modifications to noncommercial
educational full-service FM and full-
power television (NCE), and low power
FM (LPFM) broadcast stations. The
changes are designed to improve the
comparative selection and licensing
procedures, expedite the initiation of
new service to the public, eliminate
unnecessary applicant burdens, and
reduce the number of appeals of NCE
comparative licensing decisions.

First, to improve the NCE comparative
process, the NCE LPFM Report and
Order: (1) Eliminates the governing
document requirements for established
local applicants and applicants claiming
diversity points; (2) establishes a
uniform divestiture pledge policy; (3)
expands the tie-breaker criteria and
revises the procedures for allocating
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time in mandatory time-sharing
situations; and (4) clarifies and modifies
the “holding period” rule.

Second, the NCE LPFM Report and
Order adopts the following changes to
the LPFM comparative process:

(1) Prohibits amendments that attempt
to cure past unauthorized station
violations; (2) authorizes time-sharing
discussions prior to tentative selectee
designations; and (3) establishes
procedures for remaining tentative
selectees following dismissal of point
aggregation time-share agreements.

Third, the NCE LPFM Report and
Order adopts the following general
changes: (1) Defines which applicant
board changes are major changes;

(2) clarifies the reasonable site
assurance requirements; (3) streamlines
construction deadline tolling
procedures and notification
requirements; (4) lengthens the LPFM
construction period; and (5) eliminates
restrictions on the assignment and
transfer of LPFM authorizations.

Specifically, pertaining to this
Information Collection and NCE
stations, the Commission is revising the
relevant rules, 47 CFR 73.7002, 73.7003,
and 73.7005, the form, and
corresponding instructions, as follows:

(1) Changing all former references to
“holding period” to “maintenance of
comparative qualifications.” During the
four-year ‘““maintenance of comparative
qualifications” period, an NCE station
receiving a decisive preference for fair
distribution of service, in accordance
with the provisions of 47 CFR 73.7002,
must certify that any technical
modification to its authorized facilities
satisfies the technical requirements of
47 CFR 73.7005(b).

(2) Adding an “Established Local
Applicant Pledge,” requiring an
applicant to pledge to maintain localism
characteristics during the four-year
maintenance of comparative
qualifications period, if the applicant
certifies that it qualifies for points as an
“established local applicant” in the
Point System Factors of 47 CFR 73.7003.

(3) Adding a “‘Diversity Pledge,”
requiring an applicant to pledge to
comply with all of the restrictions on
station modifications and acquisitions
(as defined in 47 CFR 73.7005) during
the four-year maintenance of
comparative qualifications period, if the
applicant certifies that it qualifies for
“local diversity of ownership” points in
the Point System Factors of 47 CFR
73.7003.

(4) Modifying the divestiture sub-
question certification, to reflect the new
divestiture policies, in the Diversity of
Ownership question in the Point System
Factors Section.

(5) Adding a new question in the Tie
Breakers section of the form, reflecting
the new third tie-breaker criterion of 47
CFR 73.7003(c)(3).

(6) Adding a new question in the Tie
Breakers Section of the form, requiring
the applicant to provide its initial date
of establishment.

(7) Adding a Reasonable Site
Assurance Certification in the Technical
Certifications Section of the form,
requiring the applicant to certify that it
has obtained reasonable assurance from
the tower owner or authorized
representative, that its specified site will
be available.

The revisions to the relevant rules,
and the changes to the questions in
Schedule 340 listed above affect the
substance, burden hours, and costs of
completing the Schedule 340. Therefore,
this submission was made to OMB for
approval of revised Information
Collection requirements.

On May 12, 2020, the Commission
adopted Amendment of Section 73.3580
of the Commission’s Rules Regarding
Public Notice of the Filing of
Applications; Modernization of Media
Regulation Initiative; Revision of the
Public Notice Requirements of Section
73.3580, Second Report and Order, MB
Docket Nos. 17-254, 17-105, & 05-6,
FCC 20-65 (rel. May 13, 2020). The
Commission adopted new, streamlined
procedures for stations to provide
public notice of the filing of certain
applications. Stations, including
stations filing for new construction
permits or major modifications to
facilities, that were previously required
to post public notice in a local
newspaper, must now post notice
online, either on the station website or
a website affiliated with the station, its
licensee, or its parent entity, or else
must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.
Stations that are required to make on-air
announcements of the filing of certain
applications, must continue to do so,
but the announcements are shorter and
direct viewers and listeners to the
application as filed and displayed in
either the station’s Online Public
Inspection File or another Commission
database. A total of six on-air
announcements are required, at least
one per week and no more than one per
day or two per week, to be broadcast
between 7:00 a.m. and 11:00 p.m. local
time, Monday through Friday, beginning
after the application is accepted for
filing.

This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this

Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 adopted in the 2020 Public
Notice Second Report and Order, do not
necessitate changes to the Schedule 340,
nor do they affect the substance, burden
hours, or costs of completing the forms.
The rule changes do, however, reduce
burdens and costs associated with filing
the application.

Control Number: 3060-0031.

OMB Approval Date: September 24,
2020.

OMB Expiration Date: September 30,
2023.

Title: Application for Consent to
Assignment of Broadcast Station
Construction Permit or License, FCC
Form 314; Application for Consent to
Transfer Control of Entity Holding
Broadcast Station Construction Permit
or License, FCC Form 315; Section
73.3580, Local Public Notice of Filing of
Broadcast Applications.

Form Number: FCC Forms 314 and
315.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions; State, local or Tribal
government.

Number of Respondents and
Responses: 4,920 respondents and
13,160 responses.

Estimated Time per Response: 0.075
to 7 hours.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure requirement.

Obligation To Respond: Required to
obtain or retain benefits. Statutory
authority for this collection of
information is contained in Sections
154(i), 303(b) and 308 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 17,159 hours.

Total Annual Cost: $51,493,759.

Privacy Impact Assessment(s): No
impacts.

Nature and Extent of Confidentiality:
There is no need for confidentiality and
respondents are not being asked to
submit confidential information to the
Commission.

Needs and Uses: This submission was
made to the Office of Management
(OMB) for the approval of information
collection requirements contained in the
Commission’s Reexamination of the
Comparative Standards and Procedures
for Licensing Noncommercial
Educational Broadcast Stations and Low
Power FM Stations, Report and Order,
FCC 19-127, 34 FCC Red 12519 (2019)
(NCE LPFM Report and Order), adopted
December 10, 2019, and released on
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December 11, 2019, where the
Commission revised its rules and
procedures for considering competing
applications for new and major
modifications to noncommercial
educational full-service FM and full-
power television (NCE), and low power
FM (LPFM) broadcast stations. The
changes are designed to improve the
comparative selection and licensing
procedures, expedite the initiation of
new service to the public, eliminate
unnecessary applicant burdens, and
reduce the number of appeals of NCE
comparative licensing decisions.

First, to improve the NCE comparative
process, the NCE LPFM Report and
Order: (1) Eliminates the governing
document requirements for established
local applicants and applicants claiming
diversity points; (2) establishes a
uniform divestiture pledge policy; (3)
expands the tie-breaker criteria and
revises the procedures for allocating
time in mandatory time-sharing
situations; and (4) clarifies and modifies
the “holding period” rule.

Second, the NCE LPFM Report and
Order adopts the following changes to
the LPFM comparative process: (1)
Prohibits amendments that attempt to
cure past unauthorized station
violations; (2) authorizes time-sharing
discussions prior to tentative selectee
designations; and (3) establishes
procedures for remaining tentative
selectees following dismissal of point
aggregation time-share agreements.

Third, the NCE LPFM Report and
Order adopts the following general
changes: (1) Defines which applicant
board changes are major changes; (2)
clarifies the reasonable site assurance
requirements; (3) streamlines
construction deadline tolling
procedures and notification
requirements; (4) lengthens the LPFM
construction period; and (5) eliminates
restrictions on the assignment and
transfer of LPFM authorizations.

Specifically, pertaining to this
Information Collection and NCE and
LPFM stations, the Commission is
removing the restrictive LPFM station
three-year “holding period” certification
from CDBS Forms 314 and 315, and
revising the relevant rules, 47 CFR
73.865 and 73.7005, the forms, and
corresponding instructions, as follows:

(1) Changing all references to
“holding period” to “maintenance of
comparative qualifications,” and
requiring NCE stations awarded by the
point system to certify satisfying the
four-year “maintenance of comparative
qualifications” period;

(2) requiring LPFM applicants to
certify that it has been at least 18
months since the station’s initial

construction permit was granted in
accordance with 47 CFR 73.865(c);

(3) requiring LPFM applicants to
certify that the assignment/transfer of
the LPFM authorization satisfies the
consideration restrictions of 47 CFR
73.865(a)(1);

(4) requiring LPFM authorizations
awarded by the LPFM comparative
point system, to indicate whether the
LPFM station has operated on-air for at
least four years since grant;

(5) requiring NCE applicants to certify
that the proposed acquisition comports
with 47 CFR 73.7005(c) diversity
requirements, based on any “diversity of
ownership” points awarded in an NCE
points system analysis.

Moreover, the NCE LPFM Report and
Order will increase the number of
applicants eligible to file FCC Forms
314 and 315 by eliminating both the
absolute prohibition on the assignment/
transfer of LPFM construction permits
and the three-year holding period
restriction on assigning LPFM licenses.
The elimination of these restrictions
will benefit the LPFM service by
increasing the likelihood that LPFM
permits will be constructed, provide
new service to communities, and help
make the LPFM stations more viable.

On May 12, 2020, the Commission
adopted Amendment of Section 73.3580
of the Commission’s Rules Regarding
Public Notice of the Filing of
Applications; Modernization of Media
Regulation Initiative; Revision of the
Public Notice Requirements of Section
73.3580, Second Report and Order, MB
Docket Nos. 17-254, 17-105, & 05-6,
FCC 20-65 (rel. May 13, 2020). The
Commission adopted new, streamlined
procedures for stations to provide
public notice of the filing of certain
applications. Stations, including
commercial stations filing assignment
and transfer applications, that were
previously required to post public
notice in a local newspaper, must now
post notice online either on the station
website or a website affiliated with the
station, its licensee, or its parent entity,
or else must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.
Stations, including those filing
assignment and transfer applications,
that are required to make on-air
announcements of the filing of certain
applications, must continue to do so,
but the announcements are shorter and
direct viewers and listeners to the
application as filed and displayed in
either the station’s Online Public
Inspection File or another Commission
database. A total of six on-air
announcements are required, at least

one per week and no more than one per
day or two per week, to be broadcast
between 7:00 a.m. and 11:00 p.m. local
time, Monday through Friday, beginning
after the application is accepted for
filing.

This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 adopted in the 2020 Public
Notice Second Report and Order, do not
necessitate changes to the Forms 314 or
315, nor do they affect the substance,
burden hours, or costs of completing the
forms. The rule changes do, however,
reduce burdens and costs associated
with filing the application.

OMB Control Number: 3060-0110.

OMB Approval Date: September 24,
2020.

OMB Expiration Date: September 30,
2023.

Title: FCC Form 2100, Application for
Renewal of Broadcast Station License,
LMS Schedule 303-S.

Form Number: FCC 2100, LMS
Schedule 303-S.

Respondents: Business or other for-
profit entities; Not for profit institutions;
State, Local or Tribal Governments.

Number of Respondent and
Responses: 5,126 respondents, 5,126
responses.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection of
information is contained in Sections
154(i), 303, 307 and 308 of the
Communications Act of 1934, as
amended, and Section 204 of the
Telecommunications Act of 1996.

Estimated Time per Response: 0.5
hours-12 hours.

Frequency of Response: Every eight-
year reporting requirement; Third party
disclosure requirement.

Total Annual Burden: 14,868 hours.

Total Annual Costs: $3,994,164.

Obligation of Response: Required to
obtain or retain benefits. The statutory
authority for the collection is contained
Sections 154(i), 303, 307 and 308 of the
Communications Act of 1934, as
amended, and Section 204 of the
Telecommunications Act of 1996.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this information collection.

Privacy Act Impact Assessment: No
impact(s).

Needs and Uses: On May 12, 2020,
the Commission adopted Amendment of
Section 73.3580 of the Commission’s
Rules Regarding Public Notice of the
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Filing of Applications; Modernization of
Media Regulation Initiative; Revision of
the Public Notice Requirements of
Section 73.3580, Second Report and
Order, MB Docket Nos. 17-254, 17-105,
& 05-6, FCC 20-65 (rel. May 13, 2020).
The Commission adopted new,
streamlined procedures for stations to
provide public notice of the filing of
certain applications. Some stations that
were previously required to post public
notice in a local newspaper, must now
post notice online, either on the station
website or a website affiliated with the
station, its licensee, or its parent entity,
or else must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.
Stations that are required to make on-air
announcements of the filing of certain
applications, including applications for
the renewal of broadcast licenses, must
continue to do so, but the
announcements are shorter and direct
viewers and listeners to the application
as filed and displayed in either the
station’s Online Public Inspection File
or another Commission database. A total
of six on-air announcements are
required, at least one per week and no
more than one per day or two per week,
to be broadcast between 7:00 a.m. and
11:00 p.m. local time, Monday through
Friday, beginning after the application
is accepted for filing. The Commission
also clarified low-power FM (LPFM)
stations’ obligations to provide local
public notice, and amended section
73.801 of the rules (47 CFR 73.801,
listing FCC rules that apply to the LPFM
service) to include the local public
notice rule, 47 CFR 73.3580.

This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 adopted in the 2020 Public
Notice Second Report and Order, do not
necessitate changes to Schedule 303-S,
nor do they affect the substance, burden
hours, or costs of completing the forms.
The rule changes do, however, reduce
burdens and costs associated with filing
the application.

OMB Control Number: 3060-0213.

OMB Approval Date: October 9, 2020.

OMB Expiration Date: October 31,
2023.

Title: Section 73.3525, Agreements for
Removing Application Conflicts.

Form Number: N/A.

Respondents: Business or other for-
profit entities; Not for profit institutions.

Number of Respondents and
Responses: 38 respondents; 38
responses.

Estimated Time per Response: 1 hour.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure requirement.

Total Annual Burden: 38 hours.

Total Annual Cost: $91,200.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this collection of
information is contained in Sections
154(i) and 311 of the Communications
Act of 1934, as amended.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: The Commission is
submitting this revision to the Office of
Management and Budget for approval to
remove the information collection
requirements, annual burden hours and
annual cost contained in this collection
for 47 CFR 73.3535(b). The Commission
removed this rule section when it
adopted the Amendment of Section
73.3580 of the Commission’s Rules
Regarding Public Notice of the Filing of
Applications, MB Docket No. 17-264,
FCC 20-65 on May 12, 2020.

The following information collection
requirements remain in this collection:
47 CFR 73.3525 states (a) except as
provided in § 73.3523 regarding
dismissal of applications in comparative
renewal proceedings, whenever
applicants for a construction permit for
a broadcast station enter into an
agreement to procure the removal of a
conflict between applications pending
before the FCC by withdrawal or
amendment of an application or by its
dismissal pursuant to § 73.3568, all
parties thereto shall, within 5 days after
entering into the agreement, file with
the FCC a joint request for approval of
such agreement. The joint request shall
be accompanied by a copy of the
agreement, including any ancillary
agreements, and an affidavit of each
party to the agreement setting forth:

(1) The reasons why it is considered
that such agreement is in the public
interest;

(2) A statement that its application
was not filed for the purpose of reaching
or carrying out such agreement;

(3) A certification that neither the
applicant nor its principals has received
any money or other consideration in
excess of the legitimate and prudent
expenses of the applicant; Provided
That this provision shall not apply to
bona fide merger agreements;

(4) The exact nature and amount of
any consideration paid or promised;

(5) An itemized accounting of the
expenses for which it seeks
reimbursement; and

(6) The terms of any oral agreement
relating to the dismissal or withdrawal
of its application.

OMB Control Number: 3060-0214.

OMB Approval Date: October 7, 2020.

OMB Expiration Date: October 31,
2023.

Title: Sections 73.3526 and 73.3527,
Local Public Inspection Files; Sections
73.1212, 76.1701 and 73.1943, Political
Files.

Form Number: N/A.

Respondents: Business or other for
profit entities; Not for profit institutions;
State, Local or Tribal government;
Individuals or households.

Number of Respondents and
Responses: 23,984 respondents; 62,839
responses.

Estimated Time per Response: 1-52
hours.

Frequency of Response: On occasion
reporting requirement, Recordkeeping
requirement, Third party disclosure
requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for these collections is
contained in Sections 151, 152, 154(i),
303, 307 and 308 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 2,043,805
hours.

Total Annual Cost: None.

Privacy Impact Assessment: The
Commission prepared a system of
records notice (SORN), FCC/MB-2,
“Broadcast Station Public Inspection
Files,” that covers the PII contained in
the broadcast station public inspection
files located on the Commission’s
website. The Commission will revise
appropriate privacy requirements as
necessary to include any entities and
information added to the online public
file in this proceeding.

Nature and Extent of Confidentiality:
Most of the documents comprising the
public file consist of materials that are
not of a confidential nature.
Respondents complying with the
information collection requirements
may request that the information they
submit be withheld from disclosure. If
confidentiality is requested, such
requests will be processed in
accordance with the Commission’s
rules, 47 CFR 0.459.

In addition, the Commission has
adopted provisions that permit
respondents subject to the information
collection requirement for Shared
Service Agreements to redact
confidential or proprietary information
from their disclosures.
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Needs and Uses: On May 12, 2020,
the Commission adopted Amendment of
Section 73.3580 of the Commission’s
Rules Regarding Public Notice of the
Filing of Applications; Modernization of
Media Regulation Initiative; Revision of
the Public Notice Requirements of
Section 73.3580, Second Report and
Order, MB Docket Nos. 17-254, 17-105,
& 05-6, FCC 20-65 (rel. May 13, 2020).
The Commission adopted new,
streamlined procedures for stations to
provide public notice of the filing of
certain applications. Stations, including
stations filing for new construction
permits or major modifications to
facilities, that were previously required
to post public notice in a local
newspaper, must now post notice
online, either on the station website or
a website affiliated with the station, its
licensee, or its parent entity, or else
must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.
Stations that are required to make on-air
announcements of the filing of certain
applications, must continue to do so,
but the announcements are shorter and
direct viewers and listeners to the
application as filed and displayed in
either the station’s Online Public
Inspection File or another Commission
database. A total of six on-air
announcements are required, at least
one per week and no more than one per
day or two per week, to be broadcast
between 7:00 a.m. and 11:00 p.m. local
time, Monday through Friday, beginning
after the application is accepted for
filing.

This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The modified information
collection requirements, revising rules
47 CFR 73.3526(e)(13) and 47 CFR
73.3527(e)(10) covering local public
notice announcements, are as follows:

47 CFR 73.3526(e)(13)—Local public
notice announcements. Each applicant
for renewal of license shall, within 7
days of the last day of broadcast of the
local public notice of filing
announcements required pursuant to
§ 73.3580(c)(3), place in the station’s
online public inspection file a statement
certifying compliance with this
requirement. The dates and times that
the on-air announcements were
broadcast shall be made part of the
certifying statement. The certifying
statement shall be retained in the public
file for the period specified in
§ 73.3580(e)(2) (for as long as the
application to which it refers).

47 CFR 73.3527(e)(10)—Local public
notice announcements. Each applicant
for renewal of license shall, within 7
days of the last day of broadcast of the
local public notice of filing
announcements required pursuant to
§73.3580(c)(3), place in the station’s
online public inspection file a statement
certifying compliance with this
requirement. The dates and times that
the on-air announcements were
broadcast shall be made part of the
certifying statement. The certifying
statement shall be retained in the public
file for the period specified in
§73.3580(e)(2) (for as long as the
application to which it refers).

OMB Control Number: 3060-0405.

OMB Approval Date: October 2, 2020.

OMB Expiration Date: October 31,
2023.

Title: Form 2100, Schedule 349—FM
Translator or FM Booster Station
Construction Permit Application.

Form Number: FCC Form 2100,
Schedule 349.

Respondents: Business or other for-
profit entities; State, Local or Tribal
Government; Not-for-profit institutions.

Number of Respondents and
Responses: 1,250 respondents; 3,750
responses.

Estimated Time per Response: 0.5
hours—1.5 hours.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this information collection
is contained in Sections 154(i), 303 and
308 of the Communications Act of 1934,
as amended.

Total Annual Burden: 4,050 hours.

Total Annual Cost: $4,447,539.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this information collection.

Needs and Uses: On May 12, 2020,
the Commission adopted Amendment of
Section 73.3580 of the Commission’s
Rules Regarding Public Notice of the
Filing of Applications; Modernization of
Media Regulation Initiative; Revision of
the Public Notice Requirements of
Section 73.3580, Second Report and
Order, MB Docket Nos. 17-254, 17-105,
& 05-6, FCC 20-65 (rel. May 13, 2020).
The Commission adopted new,
streamlined procedures for stations to
provide public notice of the filing of
certain applications. Stations, including
stations filing for new construction
permits or major modifications to
facilities, that were previously required
to post public notice in a local

newspaper, must now post notice
online, either on the station website or
a website affiliated with the station, its
licensee, or its parent entity, or else
must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.

This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 adopted in the 2020 Public
Notice Second Report and Order, do not
necessitate changes to the Schedule 349,
nor do they affect the substance, burden
hours, or costs of completing the forms.
The rule changes do, however, reduce
burdens and costs associated with filing
the application.

In April 2020, the Commission
adopted a Report and Order making
certain changes to the LPFM technical
rules, to improve reception and increase
flexibility while maintaining
interference protection and the core
LPFM goals of diversity and localism.
Amendments of Parts 73 and 74 to
Improve the Low Power FM Radio
Service Technical Rules; Modernization
of Media Regulation Initiative, Report
and Order, MB Docket Nos. 19-193, 17—
105, FCC 20-53 (rel. Apr. 23, 2020)
(2020 Technical Report and Order).

LPFM stations provide a secondary,
noncommercial radio service with a
community focus. The Commission
originally designed LPFM engineering
requirements to be simple so that non-
profit organizations with limited
engineering expertise and small budgets
could readily apply for, construct, and
operate community-oriented stations
serving highly localized areas. LPFM
organizations suggested that the service
has matured and requires additional
engineering options to improve
reception. Thus, the 2020 Technical
Report and Order adopted the following
rules: Allow expanded LPFM use of
directional antennas. All LPFM stations
may use directional facilities, with
either off-the-shelf or composite
antennas, upon a satisfactory
engineering showing. Such antennas
could improve service near
international borders by allowing LPFM
stations to serve more listeners in the
United States while continuing to
protect Mexican and Canadian stations.

Redefine ‘“Minor Changes” for LPFM
stations. An LPFM station may apply for
approval to relocate its transmitter site
without awaiting a filing window if the
change is “minor,” redefined in the
2020 Technical Report and Order as a
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move of 11.2 kilometers or less. The
2020 Technical Report and Order also
allowed proposals of greater distances to
qualify as minor if the existing and
proposed service contours overlap.

Permit LPFM Use of FM Booster
Stations. FM booster stations amplify
and retransmit a station’s signal. The
2020 Technical Report and Order
amended rules that had prohibited
LPFM stations from operating booster
stations, allowing LPFM stations to
operate an FM booster in lieu of an FM
translator when a booster would better
address unique terrain challenges.

Allow Shared Emergency Alert
System (EAS) Equipment. Co-owned,
co-located radio stations can share EAS
equipment, but this option was not
available to LPFM stations because they
cannot be co-owned. The 2020
Technical Report and Order permitted
co-located LPFM stations (particularly
those in time-share arrangements) to
share an EAS decoder pursuant to an
agreement for common access as well as
common responsibility for any EAS rule
violations, thus potentially reducing
costs.

Facilitate Waivers of Requirement to
Protect Television Stations Operating on
Channel 6. Stations on the part of the
FM band reserved for NCE use must
currently protect adjacent television
stations on Channel 6 (TV6). The 2020
Technical Report and Order deferred to
a future proceeding consideration of a
proposal to eliminate the protection of
digital television stations operating on
TV6. The 2020 Technical Report and
Order stated that until such a
proceeding is resolved, the Commission
will accept FM proposals that are short-
spaced to TV6 if the FM applicant
demonstrates no interference.
Alternatively, the 2020 Technical
Report and Order added language to the
rules allowing reserved band radio
stations to provide an agreement
indicating the concurrence of all
potentially affected digital TV6 stations.

Miscellaneous Changes. The 2020
Technical Report and Order added
language to 47 CFR 73.850 requiring
LPFM stations to notify the Commission
if they are silent for ten days and to seek
authority for silent periods over 30 days,
as required for all other broadcasters,
thus codifying a longstanding policy
that the Bureau already applies to the
LPFM service that allows it to identify
and assist LPFM stations at risk of
losing their licenses automatically
under section 312(g) of the
Communications Act.

Specifically, pertaining to this
Information Collection and FM Booster
(and LPFM) stations, the Commission is
revising the form, the corresponding

instructions, and the information
collection as follows:

(1) Permitting LPFM licensees to own
and operate FM Booster stations. The
2020 Technical Report and Order will
increase the number of applicants
eligible to file LMS Schedule 349 by
eliminating the absolute prohibition on
the cross-ownership of FM Booster
stations by LPFM licenses. The overall
number of respondents may increase
because these rule changes expand the
universe of applicants eligible to apply
for an FM Booster station construction
permit. Therefore, this submission was
made to OMB for approval of revised
Information Collection requirements.

OMB Control Number: 3060—0920.

OMB Approval Date: October 2, 2020.

OMB Expiration Date: October 31,
2023.

Title: Form 2100, Schedule 318—Low
Power FM Station Construction Permit
Application; Report and Order in MM
Docket No. 99-25 Creation of Low
Power Radio Service; Sections 73.801,
73.807, 73.809, 73.810, 73.816, 73.827,
73.850, 73.865, 73.870, 73.871, 73.872,
73.877,73.878, 73.318, 73.1030,
73.1207, 73.1212, 73.1300, 73.1350,
73.1610, 73.1620, 73.1750, 73.1943,
73.3525, 73.3550, 73.3598, 11.61(ii).

Form No.: Form 2100, Schedule 318.

Respondents: Not-for-profit
institutions; State, local or Tribal
governments.

Number of Respondents and
Responses: 24,606 respondents with
multiple responses; 31,324 responses.

Estimated Time per Response: .0025—
12 hours.

Frequency of Response:
Recordkeeping requirement; On
occasion reporting requirement;
Monthly reporting requirement; Third
party disclosure requirement.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection of
information is contained in sections
154(i), 303, 308 and 325(a) of the
Communications Act of 1934, as
amended.

Total Annual Burden: 52,889 hours.

Total Annual Costs: $1,229,370.

Privacy Act Impact Assessment: This
information collection does not affect
individuals or households; thus, there
are no impacts under the Privacy Act.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this information collection.

Needs and Uses: This submission was
made to the Office of Management
(OMB) for the approval of information
collection requirements contained in the
Commission’s Reexamination of the
Comparative Standards and Procedures

for Licensing Noncommercial
Educational Broadcast Stations and Low
Power FM Stations, Report and Order,
FCC 19-127, 34 FCC Rcd 12519 (2019)
(NCE LPFM Report and Order), adopted
December 10, 2019, and released on
December 11, 2019, where the
Commission revised its rules and
procedures for considering competing
applications for new and major
modifications to noncommercial
educational full-service FM and full-
power television (NCE), and low power
FM (LPFM) broadcast stations. The
changes are designed to improve the
comparative selection and licensing
procedures, expedite the initiation of
new service to the public, eliminate
unnecessary applicant burdens, and
reduce the number of appeals of NCE
comparative licensing decisions.

First, to improve the NCE comparative
process, the NCE LPFM Report and
Order: (1) Eliminates the governing
document requirements for established
local applicants and applicants claiming
diversity points; (2) establishes a
uniform divestiture pledge policy; (3)
expands the tie-breaker criteria and
revises the procedures for allocating
time in mandatory time-sharing
situations; and (4) clarifies and modifies
the “holding period” rule.

Second, the NCE LPFM Report and
Order adopts the following changes to
the LPFM comparative process: (1)
Prohibits amendments that attempt to
cure past unauthorized station
violations; (2) authorizes time-sharing
discussions prior to tentative selectee
designations; and (3) establishes
procedures for remaining tentative
selectees following dismissal of point
aggregation time-share agreements.

Third, the NCE LPFM Report and
Order adopts the following general
changes: (1) Defines which applicant
board changes are major changes; (2)
clarifies the reasonable site assurance
requirements; (3) streamlines
construction deadline tolling
procedures and notification
requirements; (4) lengthens the LPFM
construction period; and (5) eliminates
restrictions on the assignment and
transfer of LPFM authorizations.

Specifically, pertaining to this
Information Collection and LPFM
stations, the Commission is revising the
relevant rules, 47 CFR 73.872, the form,
and corresponding instructions, as
follows:

(1) Adding a Reasonable Site
Assurance Certification in the Technical
Certifications Section of the form,
requiring the applicant to certify that it
has obtained reasonable assurance from
the tower owner or authorized
representative, that its specified site will
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be available. The revisions to the
relevant rules, and the changes to the
questions in Schedule 318 listed above
affect the substance, burden hours, and
costs of completing the Schedule 318.
Therefore, this submission was made to
OMB for approval of revised
Information Collection requirements.
On May 12, 2020, the Commission
adopted Amendment of Section 73.3580
of the Commission’s Rules Regarding
Public Notice of the Filing of
Applications; Modernization of Media
Regulation Initiative; Revision of the
Public Notice Requirements of Section
73.3580, Second Report and Order, MB
Docket Nos. 17-254, 17-105, & 05-6,
FCC 20-65 (rel. May 13, 2020). The
Commission adopted new, streamlined
procedures for stations to provide
public notice of the filing of certain
applications. Stations, including
stations filing for new construction
permits or major modifications to
facilities, that were previously required
to post public notice in a local
newspaper, must now post notice
online, either on the station website or
a website affiliated with the station, its
licensee, or its parent entity, or else
must post notice on a publicly
accessible, locally targeted website, for
30 continuous days following
acceptance of the application for filing.
Stations that are required to make on-air
announcements of the filing of certain
applications, must continue to do so,
but the announcements are shorter and
direct viewers and listeners to the
application as filed and displayed in
either the station’s Online Public
Inspection File or another Commission
database. A total of six on-air
announcements are required, at least
one per week and no more than one per
day or two per week, to be broadcast
between 7:00 a.m. and 11:00 p.m. local
time, Monday through Friday, beginning
after the application is accepted for
filing. The Commission also clarified
LPFM stations’ obligations to provide
local public notice, and amended
section 73.801 of the rules (47 CFR
73.801, listing FCC rules that apply to
the LPFM service) to include the local
public notice rule, 47 CFR 73.3580.

This submission was made to OMB
for approval of the modified third-party
disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 adopted in the 2020 Public
Notice Second Report and Order, do not
necessitate changes to the Schedule 318,
nor do they affect the substance, burden
hours, or costs of completing the forms.

The rule changes do, however, reduce
burdens and costs associated with filing
the application.

In April 2020, the Commission
adopted a Report and Order making
certain changes to the LPFM technical
rules, to improve reception and increase
flexibility while maintaining
interference protection and the core
LPFM goals of diversity and localism.
Amendments of Parts 73 and 74 to
Improve the Low Power FM Radio
Service Technical Rules; Modernization
of Media Regulation Initiative, Report
and Order, MB Docket Nos. 19-193, 17—
105, FCC 20-53 (rel. Apr. 23,
2020)(2020 Technical Report and
Order).

LPFM stations provide a secondary,
noncommercial radio service with a
community focus. The Commission
originally designed LPFM engineering
requirements to be simple so that non-
profit organizations with limited
engineering expertise and small budgets
could readily apply for, construct, and
operate community-oriented stations
serving highly localized areas. LPFM
organizations suggested that the service
has matured and requires additional
engineering options to improve
reception. Thus, the 2020 Technical
Report and Order adopted the following
rules: Allow expanded LPFM use of
directional antennas. All LPFM stations
may use directional facilities, with
either off-the-shelf or composite
antennas, upon a satisfactory
engineering showing. Such antennas
could improve service near
international borders by allowing LPFM
stations to serve more listeners in the
United States while continuing to
protect Mexican and Canadian stations.

Redefine “Minor Changes” for LPFM
stations. An LPFM station may apply for
approval to relocate its transmitter site
without awaiting a filing window if the
change is “minor,” redefined in the
2020 Technical Report and Order as a
move of 11.2 kilometers or less. The
2020 Technical Report and Order also
allowed proposals of greater distances to
qualify as minor if the existing and
proposed service contours overlap.

Permit LPFM Use of FM Booster
Stations. FM booster stations amplify
and retransmit a station’s signal. The
2020 Technical Report and Order
amended rules that had prohibited
LPFM stations from operating booster
stations, allowing LPFM stations to
operate an FM booster in lieu of an FM
translator when a booster would better
address unique terrain challenges.

Allow Shared Emergency Alert
System (EAS) Equipment. Co-owned,
co-located radio stations can share EAS
equipment, but this option was not

available to LPFM stations because they
cannot be co-owned. The 2020
Technical Report and Order permitted
co-located LPFM stations (particularly
those in time-share arrangements) to
share an EAS decoder pursuant to an
agreement for common access as well as
common responsibility for any EAS rule
violations, thus potentially reducing
costs.

Facilitate Waivers of Requirement to
Protect Television Stations Operating on
Channel 6. Stations on the part of the
FM band reserved for NCE use must
currently protect adjacent television
stations on Channel 6 (TV6). The 2020
Technical Report and Order deferred to
a future proceeding consideration of a
proposal to eliminate the protection of
digital television stations operating on
TV6. The 2020 Technical Report and
Order stated that until such a
proceeding is resolved, the Commission
will accept FM proposals that are short-
spaced to TV6 if the FM applicant
demonstrates no interference.
Alternatively, the 2020 Technical
Report and Order added language to the
rules allowing reserved band radio
stations to provide an agreement
indicating the concurrence of all
potentially affected digital TV6 stations.

Miscellaneous Changes. The 2020
Technical Report and Order added
language to 47 CFR 73.850 requiring
LPFM stations to notify the Commission
if they are silent for ten days and to seek
authority for silent periods over 30 days,
as required for all other broadcasters,
thus codifying a longstanding policy
that the Bureau already applies to the
LPFM service that allows it to identify
and assist LPFM stations at risk of
losing their licenses automatically
under section 312(g) of the
Communications Act. The 2020
Technical Report and Order also made
several non-substantive changes to
remove duplicative and out-of-date
information.

Specifically, pertaining to this
Information Collection and LPFM
stations, the Commission is revising the
relevant rules, 47 CFR 73.816, 73.850,
and 73.870, the form, and corresponding
instructions, as follows:

(1) Adding an Antenna Type question
in the Technical Certifications Section
of the form, requiring the applicant to
describe the proposed antenna type
(directional or non-directional).
Applicants proposing a directional
antenna (as now permitted by section
73.816) must complete a data table,
providing relative field values for every
10 degrees on the unit circle.

(2) Modifying section 73.850 to clarify
that LPFM stations must, like other
broadcast stations, notify the
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Commission if they temporarily stop
broadcasting. The rules require radio
stations to notify the Commission
within 10 days of temporarily
discontinuing operations and to obtain
Commission authorization if the
discontinued operations last beyond 30
days.

(3) Redefining the types of LPFM
facility changes that qualify as “minor”
(in section 73.870), to provide
additional flexibility for LPFM stations
to relocate their facilities.

The revisions to the relevant rules,
and the changes to the questions in
Schedule 318 listed above affect the
substance, burden hours, and costs of
completing the Schedule 318. Therefore,
this submission was made to OMB for
approval of revised Information
Collection requirements.

OMB Control No.: 3060-0932.

OMB Approval Date: October 7, 2020.

OMB Expiration Date: October 31,
2023.

Title: FCC Form 2100, Application for
Media Bureau Audio and Video Service
Authorization, Schedule E (Former FCC
Form 301-CA); 47 CFR Sections
73.3700(b)(1)(i)-(v) and (vii), (b)(2)(i)
and (ii); 47 CFR Section 73.6028; 47
CFR Section 74.793(d).

Form No.: FCC Form 2100, Schedule
E (Application for Media Bureau Audio
and Video Service Authorization)
(Former FCC Form 301-CA).

Respondents: Business or other for-
profit entities; Not for profit institutions;
State, Local or Tribal Government.

Number of Respondents and
Responses: 745 respondents and 745
responses.

Estimated Time per Response: 2.25
hours—6 hours.

Frequency of Response: One-time
reporting requirement; On occasion
reporting requirement; Third party
disclosure requirement.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection is contained
in 47 U.S.C. 151, 154(i), 157 and 309(j)
as amended; Middle Class Tax Relief
and Job Creation Act of 2012, Public
Law 112-96, 6402 (codified at 47 U.S.C.
309(j)(8)(G)), 6403 (codified at 47 U.S.C.
1452), 126 Stat. 156 (2012) (Spectrum
Act) and the Community Broadcasters
Protection Act of 1999.

Total Annual Burden: 6,146 hours.

Annual Cost Burden: $4,334,902.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Needs and Uses: FCC Form 2100,
Schedule E (formerly FCC Form 301—
CA) is to be used in all cases by a Class

A television station licensee seeking to
make changes in the authorized
facilities of such station. FCC Form
2100, Schedule E requires applicants to
certify compliance with certain
statutory and regulatory requirements.
Detailed instructions on the FCC Form
2100, Schedule E provide additional
information regarding Commission rules
and policies. FCC Form 2100, Schedule
E is presented primarily in a “Yes/No”
certification format. However, it
contains appropriate places for
submitting explanations and exhibits
where necessary or appropriate. Each
certification constitutes a material
representation. Applicants may only
mark the “Yes” certification when they
are certain that the response is correct.
A “No” response is required if the
applicant is requesting a waiver of a
pertinent rule and/or policy, or where
the applicant is uncertain that the
application fully satisfies the pertinent
rule and/or policy. FCC Form 2100,
Schedule E filings made to implement
post-auction channel changes will be
considered minor change applications.

Class A applications for a major
change are subject to third party
disclosure requirement of Section
73.3580, which requires local public
notice that the application has been
accepted for filing. Notice is given by an
applicant posting notice of the
application filing on its station website,
its licensee website, its parent entity
website, or on a publicly accessible,
locally targeted website, for 30
consecutive days beginning within five
business days of acceptance of the
application for filing. The online notice
must link to a copy of the application
as filed in the Commission’s LMS
licensing database.

On May 12, 2020, the Commission
adopted Amendment of Section 73.3580
of the Commission’s Rules Regarding
Public Notice of the Filing of
Applications; Modernization of Media
Regulation Initiative; Revision of the
Public Notice Requirements of Section
73.3580, Second Report and Order, MB
Docket Nos. 17-254, 17-105, & 05-6,
FCC 20-65 (rel. May 13, 2020). The
Commission adopted new, streamlined
procedures for stations to provide
public notice of the filing of certain
applications. Stations, including Class A
television stations filing for new
construction permits or major
modifications to facilities, that were
previously required to post public
notice in a local newspaper, must now
post notice online, either on the station
website or a website affiliated with the
station, its licensee, or its parent entity,
or else must post notice on a publicly
accessible, locally targeted website, for

30 continuous days following
acceptance of the application for filing.
This submission was made to OMB
for approval of the modified third-party

disclosure requirements for this
Information Collection, as adopted in
the 2020 Public Notice Second Report
and Order. The changes pertaining to
this Information Collection and to 47
CFR 73.3580 adopted in the 2020 Public
Notice Second Report and Order do not
necessitate changes to the Form 2100,
Schedule E, nor do they affect the
substance, burden hours, or costs of
completing the forms. The rule changes
do, however, reduce burdens and costs
associated with filing the application.

OMB Control Number: 3060-1133.

OMB Approval Date: October 7, 2020.

OMB Expiration Date: October 31,
2023.

Title: Application for Permit to
Deliver Programs to Foreign Broadcast
Stations (FCC Form 308); 47 CFR
Sections 73.3545 and 73.3580.

Form No.: FCC Form 308.

Respondents: Business or other for-
profit entities.

Number of Respondents and
Responses: 26 respondents; 48
responses.

Estimated Time per Response: 0.5
hours-2 hours.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection is contained
in Section 325(c) of the
Communications Act of 1934, as
amended.

Total Annual Burden: 40 hours.

Annual Cost Burden: $18,642.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
In general, there is no need for
confidentiality with this collection of
information.

Needs and Uses: On May 12, 2020,
the Commission adopted Amendment of
Section 73.3580 of the Commission’s
Rules Regarding Public Notice of the
Filing of Applications; Modernization of
Media Regulation Initiative; Revision of
the Public Notice Requirements of
Section 73.3580, Second Report and
Order, MB Docket Nos. 17-254, 17-105,
& 05—6, FCC 20-65 (rel. May 13, 2020).
The Commission adopted new,
streamlined procedures for stations to
provide public notice of the filing of
certain applications. Stations, including
stations filing FCC Form 308, that were
previously required to post public
notice in a local newspaper, must now
post notice online, either on the station
website or a website affiliated with the
station, its licensee, or its parent entity,
or else must post notice on a publicly
accessible, locally targeted website, for
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30 continuous days following
acceptance of the application for filing.

This was made to OMB for approval
of the modified third-party disclosure
requirements for this Information
Collection, as adopted in the 2020
Public Notice Second Report and Order.
The changes pertaining to this
Information Collection and to 47 CFR
73.3580 adopted in the 2020 Public
Notice

Second Report and Order do not
necessitate changes to FCC Form 308,
nor do they affect the substance, burden
hours, or costs of completing the forms.
The rule changes do, however, reduce
burdens and costs associated with filing
the application.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2020-23441 Filed 10-28-20; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 200221-0062; RTID 0648—
XA528]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 620 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
620 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the D season allowance of the 2020 total
allowable catch of pollock for Statistical
Area 620 in the GOA.

DATES: Effective October 26, 2020. This
inseason became applicable at 1200
hours, Alaska local time (A.lL.t.), October
20, 2020, through 1200 hours, A.lLt.,
October 27, 2020.

FOR FURTHER INFORMATION CONTACT:
Krista Milani, 907-581-2062.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing

fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The D season allowance of the 2020
total allowable catch (TAC) of pollock in
Statistical Area 620 of the GOA is 6,739
metric tons (mt) as established by the
final 2020 and 2021 harvest
specifications for groundfish in the GOA
(85 FR 13802, March 10, 2020).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the D season allowance
of the 2020 TAC of pollock in Statistical
Area 620 of the GOA will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 6,639 mt and is
setting aside the remaining 100 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 620 of the GOA.

While this closure is effective the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent
NMEF'S from responding to the most
recent fisheries data in a timely fashion
and would delay the closure of directed
fishing for pollock in Statistical Area
620 of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 19, 2020.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 26, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-24010 Filed 10-26-20; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 200221-0062]
RTID 0648—-XA602

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 620 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
closure

SUMMARY: NMFS is opening directed
fishing for pollock in Statistical Area
620 of the Gulf of Alaska (GOA). This
action is necessary to fully use the 2020
total allowable catch of pollock in
Statistical Area 620 of the GOA.

DATES: Effective 1201 hours, Alaska
local time (A.l.t.), October 27, 2020,
through 1200 hours, A.l.t., October 29,
2020. Comments must be received at the
following address no later than 4:30
p-m., A.l.t., November 10, 2020.

ADDRESSES: You may submit comments
on this document, identified by FDMS
Docket Number NOAA-NMFS-2019—
0102 by any of the following methods:

e Electronic Submission: Submit all

electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail, D=NOAA-NMFS-2019-
0102, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Records. Mail comments to P.O. Box
21668, Juneau, AK 99802—-1668.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and NMFS will post the comments for
public viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0102
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0102
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0102
http://www.regulations.gov
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FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7241.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The D season allowance of the 2020
total allowable catch (TAC) of pollock in
Statistical Area 620 of the GOA is 6,739
metric tons (mt) as established by the
final 2020 and 2021 harvest
specifications for groundfish of the GOA
(85 FR 13802, March 10, 2020).

NMEFS closed directed fishing for
pollock in Statistical Area 620 of the
GOA under §679.20(d)(1)(iii) on
October 20, 2020 through a separate
notice in the Federal Register.

As of October 23, 2020, NMFS has
determined that approximately 900
metric tons of pollock remain in the D
season allowance for pollock in
Statistical Area 620 of the GOA.
Therefore, in accordance with
§679.25(a)(1)(i), (a)(2)({)(C), and
(a)(2)(iii)(D), and to fully utilize the D
season allowance of the 2020 TAC of
pollock in Statistical Area 620 of the
GOA, NMFS is terminating the previous
closure and is reopening directed
fishing for pollock in Statistical Area
620 of the GOA, effective 1201 hours,
A.lLt., October 27, 2020.

The Administrator, Alaska Region
(Regional Administrator) considered the
following factors in reaching this
decision: (1) The catch of pollock in
Statistical Area 620 of the GOA and, (2)
the harvest capacity and stated intent on
future harvesting patterns of vessels in
participating in this fishery.

Classification

NMFS issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent
NMFS from responding to the most
recent fisheries data in a timely fashion
and would delay the opening of directed
fishing for pollock in Statistical Area
620 of the GOA. NMFS was unable to

publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 23, 2020.
Authority: 16 U.S.C. 1801 et seq.

Dated: October 26, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-24021 Filed 10-26-20; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 200221-0062]
RTID 0648-XA594

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
closure.

SUMMARY: NMFS is opening directed
fishing for pollock in Statistical Area
610 of the Gulf of Alaska (GOA). This
action is necessary to fully use the 2020
total allowable catch of pollock in
Statistical Area 610 of the GOA.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), October 27, 2020,
through 1200 hours, A.lL.t., October 29,
2020. Comments must be received at the
following address no later than 4:30
p-m., A.lt., November 10, 2020.

ADDRESSES: You may submit comments
on this document, identified by FDMS
Docket Number NOAA-NMFS-2019—
0102 by any of the following methods:

e FElectronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2019-
0102, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Records. Mail comments to P.O. Box
21668, Juneau, AK 99802—-1668.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be

considered by NMFS. All comments
received are a part of the public record
and NMFS will post the comments for
public viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

FOR FURTHER INFORMATION CONTACT:
Krista Milani, 907-581-2062.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The D season allowance of the 2020
total allowable catch (TAC) of pollock in
Statistical Area 610 of the GOA is 9,070
metric tons (mt) as established by the
final 2020 and 2021 harvest
specifications for groundfish of the GOA
(85 FR 13802, March 10, 2020).

NMEFS closed directed fishing for
pollock in Statistical Area 610 of the
GOA under §679.20(d)(1)(iii) on
October 6, 2020 (85 FR 64070, October
9, 2020).

As of October 22, 2020, NMFS has
determined that approximately 740
metric tons of pollock remain in the D
season allowance for pollock in
Statistical Area 610 of the GOA.
Therefore, in accordance with
§679.25(a)(1)(1), (a)(2)()(C), and
(a)(2)(iii)(D), and to fully utilize the D
season allowance of the 2020 TAC of
pollock in Statistical Area 610 of the
GOA, NMFS is terminating the previous
closure and is reopening directed
fishing for pollock in Statistical Area
610 of the GOA, effective 1200 hours,
A.lt., October 27, 2020 through 1200
hours, A.lLt., October 29, 2020.

The Administrator, Alaska Region
(Regional Administrator) considered the
following factors in reaching this
decision: (1) The catch of pollock in
Statistical Area 610 of the GOA and, (2)
the harvest capacity and stated intent on
future harvesting patterns of vessels in
participating in this fishery.

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0102
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0102
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0102
http://www.regulations.gov
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Act. This action is required by 50 CFR
part 679, which was issued pursuant to
section 304(b), and is exempt from
review under Executive Order 12866.
Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment
would be impracticable and contrary to
the public interest, as it would prevent

NMFS from responding to the most
recent fisheries data in a timely fashion
and would delay the opening of directed
fishing for pollock in Statistical Area
610 of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 22, 2020.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 26, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-23997 Filed 10-26-20; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701, 703, 741, and 746
RIN 3133—-AF29

Derivatives

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Proposed rule.

SUMMARY: The NCUA Board (Board) is
proposing to amend the NCUA’s
Derivatives rule. This proposed rule is
intended to modernize the NCUA’s
Derivatives rule and make it more
principles-based. This proposal retains
key safety and soundness components,
while providing more flexibility for
federal credit unions (FCUs) to manage
their interest rate risk (IRR) through the
use of Derivatives. The changes
included in this proposal would
streamline the regulation and expand
credit unions’ authority to purchase and
use Derivatives for the purpose of
managing IRR. This proposal also
reorganizes rule content related to loan
pipeline management into one section,

which will aid in readability and clarity.

DATES: Comments must be received by

December 28, 2020.

ADDRESSES: You may submit written

comments, identified by RIN 3133—

AF29, by any of the following methods:
¢ Federal eRulemaking Portal: http://

www.regulations.gov.

© Follow the instructions for
submitting comments.

e Fax:703-518-6319

O Include “[Your Name]—Comments
on Proposed Rule: Derivatives” on the
transmittal cover page.

e Mail: Melane Conyers-Ausbrooks,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.

Please send comments by one method
only.

Public Inspection: You may view all
public comments as submitted on the

Federal eRulemaking Portal at http://
www.regulations.gov, except those that
cannot be posted for technical reasons.
The NCUA will not edit or remove any
identifying or contact information from
submitted public comments. Due to
social distancing measures in effect, the
usual opportunity to inspect paper
copies of comments in the NCUA’s law
library is not currently available. After
social distancing measures are relaxed,
visitors may make an appointment to
review paper copies by calling 703—
518-6540 or emailing OGCMail@
ncua.gov.

FOR FURTHER INFORMATION CONTACT:
Policy and Analysis: Tom Fay, Capital
Markets Manager, Office of Examination
and Insurance, 703-518-1179; Legal:
Justin Anderson, Senior Staff Attorney,
Office of General Counsel, 703-518—
6540; or by mail at National Credit
Union Administration, 1775 Duke
Street, Alexandria, VA 22314.

SUPPLEMENTARY INFORMATION:
I. Introduction

As discussed throughout the
remainder of this document, the Board
is proposing to modernize its
Derivatives ! rule by progressing from a
prescriptive construct to a more
expansive, principles-based approach.
The Board believes the proposed
amendments will make it easier and
more efficient for FCUs to manage IRR
with Derivatives while maintaining the
necessary safety and soundness
controls.

II. Background

In 2014, the Board finalized the
NCUA'’s current Derivatives rule,?
which only applies to FCUs.3 Before
finalization of the current Derivatives
rule, FCUs could only use Derivatives to
hedge real estate loans produced for sale
on the secondary market; hedge interest
rate lock or forward sales commitments
for loans that the FCU originated; or
fund dividend payments on member
share certificates where the share
certificate rate was tied to an equity
index.

1The term “Derivatives” is defined in both the
current rule and this proposed rule.

279 FR 5228 (Jan. 31, 2014).

3 As of this proposal, to use Derivatives, federally
insured, state-chartered credit unions must have
authority from the applicable state regulator
(explicit authority or case-by-case authority).

Beginning in 1999, however, the
Board had approved several IRR
Derivative pilot programs. The pilot
programs, which remained active until
the 2014 rulemaking, provided
important insight into the safety and
efficacy of the use of Derivatives in
managing IRR over a significant time
horizon that included periods of both
rising and falling interest rates.

As noted above, in 2014, the Board,
based largely on its experience
observing the successful use of
Derivatives through the pilot programs,
finalized the current Derivatives rule.
As noted in the preamble in the
proposed and final versions of that rule,
the Board concluded that it was both
safe and beneficial to authorize the use
of Derivatives for managing IRR.

The scope of the 2014 final rule was
intentionally prescriptive, given most
FCUs’ lack of experience using
Derivatives for IRR management and the
NCUA'’s need to increase its specialized
expertise to manage and supervise the
use of such instruments and the
accompanying application process
included in the rule. The
prescriptiveness of the final rule
enabled the Board to safely expand
Derivatives authority while also
ensuring that FCUs which engaged in
Derivatives did not pose an undue
safety and soundness risk to themselves,
the broader credit union industry, or the
National Credit Union Share Insurance
Fund (the Fund). As such, the 2014 final
rule included a number of restrictions
on Derivative authorities. These
included, but were not limited to,
discrete limits on the types of Derivative
products an FCU could purchase;
requiring FCUs to receive NCUA
preapproval before engaging in
Derivatives; and regulatory limits on the
amounts of Derivatives an FCU could
hold relative to its net worth.

Since 2014, the NCUA has received
many applications from FCUs and
notifications from federally insured,
state-charted credit unions (FISCUs) 4
planning to use Derivatives to manage
IRR. As of June 2020, approximately
30% of all FCUs with an approved
Derivatives application and FISCUs that
have notified the NCUA of their use of
Derivatives have outstanding Derivative
transactions.

4FISCUs are required to notify the NCUA; they
are not required to receive NCUA approval.
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Under the current rule, the Board and
staff have gained critical knowledge and
experience through oversight of credit
unions actively using Derivatives. This
experience has helped the NCUA
streamline the focus of its examinations
while also identifying areas where
additional regulatory relief could be
granted safely. Many of these relief
items were included as part of the
Board’s December 2018 Regulatory
Reform Agenda; 5 most of those items
are included in this proposed rule. The
Board notes that comments from the
Regulatory Reform Agenda were
generally supportive of a principles-
based approach for permissible
Derivative products for FCUs managing
IRR.

Given the observable safe and
effective management of Derivatives by
credit unions since the 2014 final rule,
the Board believes it is appropriate to
modernize the Derivatives rule to
expand the Derivatives authority for
FCUs and shift the regulation toward a
more principles-based approach. In
developing this proposed rule, the
Board carefully considered the risks
Derivatives pose, contemporary
developments in the marketplace, and
the NCUA’s experiences with credit
unions using Derivatives. While using
Derivatives to manage IRR, the Board
reminds credit unions that Derivatives
are not a panacea for managing market
risks. Derivatives, when used
responsibly, are only a part of a credit
union’s IRR framework. Credit unions
will still require appropriate risk
management by experienced staff, as
well as suitable policies, procedures,
and management oversight. Further, the
Board reminds credit unions that
implicit in a principles-based approach
is the expectation that FCUs will
maintain strong prudential controls
around their Derivative use at all times.

The Board remains committed to the
principle that any authorized Derivative
activity should be limited to the
purpose of mitigating IRR within a
discreet hedging strategy, and may not
be used to increase risks deliberately or
conduct any otherwise speculative
transactions. This proposal continues to
authorize Derivative activity by FCUs
that demonstrate risk characteristics
highly correlated to the FCU’s assets
and liabilities, such that Derivatives
would be an efficient and effective risk
mitigation tool.

For the reasons stated above, the
Board is proposing to amend the
Derivatives rule as described in the
following sections. The Board believes
these changes will provide regulatory

583 FR 65926 (Dec. 21, 2018).

relief in a safe and sound manner for
credit unions choosing to utilize
Derivatives as part of their IRR
mitigation strategy.

III. Proposed Rule

As described in more detail below,
the Board is proposing to make
numerous changes to the Derivatives
rule, both substantive and technical.
The proposed changes make the
Derivatives rule less prescriptive and
more principles based. Significant
elements of this proposal include
eliminating the preapproval process for
FCUs that are complex with a
Management CAMEL component rating
of 1or 2; eliminating the specific
product permissibility; and eliminating
the regulatory limits on the amount of
Derivatives an FCU may purchase.

The aforementioned changes, as well
as proposed changes to other sections of
the NCUA’s regulations and less
significant changes to the Derivatives
rule are described in the following
section-by-section analysis.

A. Part 701

The Board is proposing to remove
paragraph (i) from § 701.21 to
consolidate it with related provisions
without intending any substantive
change. This section currently allows
FCUs to purchase put options to manage
increased IRR for real estate loans
produced for sale on the secondary
market. A put option is a financial
options contract which entitles the
holder to sell, entirely at the holder’s
option, a specific quantity of a security
at the specified price at or before the
stated expiration date of the contract.
Using put options in the manner
permitted by §701.21(i) is a form of loan
pipeline management. Loan pipeline
management involves transactions that
are made to protect an FCU from the
changes in the value of loans between
origination and sale.

The Board is proposing to move the
authority in § 701.21(i) to a revised
§703.14(k) (discussed in more detail in
subsection B of this section). The
Board’s intent in proposing to move this
paragraph is to consolidate all loan
pipeline management into one
paragraph and to use a principles-based
approach for this activity. The Board
notes that this proposed change would
not eliminate or change this authority
for FCUs.

B. Subpart A to Part 703

The Board is proposing to revise
paragraph (k) of § 703.14. This section
currently lists permissible Derivative
activities for FCUs. This section
includes a list of permissible

Derivatives, the majority of which are
addressed in subpart B to part 703 or
elsewhere in the NCUA'’s regulations.
As such, this section only grants unique
authority for interest rate lock
commitments or forward sales
commitments made in connection with
a loan originated by an FCU. The Board
is proposing to revise § 703.14(k) to only
address transactions for loan pipeline
management, which would include the
purchase of put options permissible in
the current § 701.21(i) and interest rate
lock commitments or forward sales
commitments made in connection with
a loan originated by an FCU in the
current § 703.14(k). In addition to the
current permissible transactions for loan
pipeline management, the proposed
revision to § 703.14(k) would allow
other transactions as long as they are for
managing interest rate exposure of the
FCU’s loan pipeline.

Due to the revised purpose of the
paragraph, the Board is proposing to
remove § 703.14(k)(1), which refers to
the activities in § 701.21(i), § 703.14(g),
and subpart B. As discussed previously,
the Board is proposing to move the
authority in §701.21(i) to a revised
§703.14(k). Section 703.14(g) permits
FCUs to purchase European financial
option contracts to fund the payment of
dividends on member share certificates
where the dividend rate is tied to an
equity index. While the reference in
§703.14(k)(1) to subparagraph (g) will
be removed, the Board notes that it is
not making any changes to the
aforementioned subparagraph. Subpart
B is the Derivative authority addressed
below.

As such, the Board believes
§703.14(k)(1) is no longer necessary,
because the revised paragraph (k) would
only address instruments for loan
pipeline management and not a broader
Derivative authority. The Board notes
that this proposed revision is technical
in nature and does not change an FCU’s
current Derivative authority.

For similar reasons to the proposed
removal of § 703.14(k)(1), the Board is
proposing to move § 703.14(k)(2) to a
new subsection (1). This new subsection
will retain the authority for FCUs to
enter into transactions where Generally
Accepted Accounting Principles
(GAAP) do not require the embedded
options to be accounted separately from
the host contract.

Further, the Board notes that this
authority contains an implicit
prohibition on FCUs entering into
embedded options where GAAP
requires the option to be accounted for
separately from the host contract. The
Board notes that such transactions
would be considered Derivatives. As
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discussed in more detail below, the
Board is proposing to make this
prohibition explicit in subpart B to part
703. The Board believes this change is
clarifying in nature and is not intended
to make a substantive change.

The proposed revision would
continue to allow FCUs to enter into
transactions related to the management
of their loan pipeline without limiting
the activity to specified transaction
types. The current § 703.14(k)(3)
specifies that FCUs can enter into
interest rate lock commitments or
forward sales commitments made in
connection with a loan originated by an
FCU. Consistent with proposed changes
to subpart B, the Board is making this
paragraph principles-based by not
specifying product types, which will
allow FCUs more flexibility when
managing their loan pipeline.

Examples of transactions that an FCU
might use to protect itself from IRR
between origination and sale include
forward sales commitments, selling ““to
be announced” (TBA),® or purchasing
put options referenced in the current
§701.21(i). These examples would be
permissible under the proposed
§703.14(k). Other transactions not
mentioned would also be permissible if
they are related to the management of
interest rate exposure of an FCU’s loan
pipeline.

The Board is aware that GAAP may
classify some transactions for loan
pipeline management as Derivatives.
Such accounting classification would
not preclude an FCU from engaging in
the activity. The Board would also like
to make it clear that a Derivatives
transaction for loan pipeline
management would not be subject to the
proposed subpart B of part 703, and the
transacting FCU will not be subject to
the requirements of the aforementioned
subpart.

The Board is soliciting comments on
whether loan pipeline management
should be limited to mortgage loans as
opposed to all loans on an FCUs balance
sheet. If so, why should loan pipeline
management be limited to mortgage
loans? If not, what types of loans other
than mortgage loans would an FCU
manage using the tools in this section?

C. Subpart B to Part 703

Section 703.101 Purpose and Scope

The Board is proposing to retain a
majority of the purpose and scope
section in the current Derivatives rule.
Specifically, the purpose and scope
section of this proposal would continue
to make it clear that the Derivatives rule

6To be announced. A forward-settling agency
mortgage pass-through trade.

only applies to FCUs, except for a
limited provision related to notifications
FISCUs provide the NCUA.” In addition,
the proposed section continues to make
it clear that an FCU may enter
Derivatives under this rule for the
exclusive purpose of managing IRR.

While the majority of this section
would remain unchanged, the Board is
proposing to eliminate the requirement
related to mutual funds. The Board is
proposing to remove the prohibition for
mutual funds to engage in Derivatives if
an FCU purchases the mutual fund
under the general investment authority.8
The current rule states that subpart B
does not permit FCUs to “invest in
registered investment companies or
collective investment funds under
§703.14(c) of this part, where the
prospectus of the company or fund
permit the investment portfolio to
contain Derivatives.” 9 In 2014, the
Board was concerned with the risk
Derivatives could add to credit unions
and the Fund. The Board believes this
prohibition is no longer necessary. The
Board believes a mutual fund can enter
into Derivative transactions in a safe
and sound manner as long as the
transactions are limited to managing
IRR. This belief stems from the
experience the Board gained from FCUs
that have engaged in Derivative
transactions since the 2014 final rule.

By removing this prohibition, the
Board would permit FCUs to invest in
mutual funds that enter into Derivative
transactions to manage IRR. Mutual
funds that enter into derivatives to
manage IRR are able to increase or
decrease the interest rate sensitivity of
the mutual fund, thereby providing the
owners of such fund with the target
duration 10 of the investment that
accounts for volatility in interest rates.
For example, a mutual fund may have
a target duration of four years, and the
current portfolio has a duration of five
years. The mutual fund may enter into
a Derivative transaction to decrease the
mutual fund’s duration, which would be
a form of IRR management.

The Board would like to make it clear
that mutual funds permissible for FCUs
under the general investment authority
will only be permitted to engage in
Derivatives to manage IRR. A mutual
fund may not engage in Derivatives that
do not manage IRR. For example, a
mutual fund that purchases Derivatives
related to equities, credit, or

7 Section 703.108 (Notification and application

requirements) addresses FISCU notification
requirements.

812 CFR part 703, subpart A.

912 CFR 703.100(b)(2).

10Duration is the sensitivity of the price of the
mutual fund to a change in interest rates.

commodities would not be permissible
for an FCU under the general
investment authority.

The Board is also proposing to add
two paragraphs to this section to
address FCUs that are currently
operating under an approved
application for Derivatives authority or
have submitted an application for
Derivatives authority under the current
Derivatives rule and are awaiting a
determination. As discussed in the
portion of this preamble addressing
§701.108 of the proposal, the Board is
proposing to eliminate the application
requirement for Derivatives authority
except for certain FCUs that do not meet
limited conditions. As such, the
proposed new paragraphs in this section
would clarify that any FCU with a
current approval would be subject only
to the terms and conditions of a final
rule based off this proposal and would
no longer be subject to the requirements
included in its approved application. In
addition, any credit union not required
to submit an application under this
proposal that has submitted an
application under the current
Derivatives rule and is awaiting a
determination would be deemed to have
such application withdrawn and would
only be subject to the terms and
conditions of a final rule based off of
this proposed rule.

If this proposal is finalized, the NCUA
would continue to process any pending
application from an FCU that would be
required to submit an application under
this proposed rule. The Board notes,
however, that the NCUA would process
such application in accordance with the
more flexible standards under this
proposal rather than the standards in
the current Derivatives rule.

Section 703.102 Definitions

The Board is proposing to revise
several definitions from the current rule;
add new definitions; remove definitions
that are no longer applicable to this
proposed rule; and retain definitions
from the current rule with no changes.

The Board is proposing to modify the
definitions of the following terms in the
current Derivatives rule:

¢ Counterparty;

e Interest Rate Risk;

Margin;

Master Service Agreement;
Net Economic Value;
Senior Executive Officer;

e Threshold Amount; and

o Trade Date.

The Board is proposing to revise the
definition of Counterparty to include
reference to the regulatory citations for
the terms “Swap dealer” and
“Derivatives clearing organization.”
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Including these citations in the
definition will allow the Board to
remove the definitions for “Swap
dealer” and “Derivatives clearing
organization” in this proposal and the
corresponding cross-references. This
change would make the Derivatives rule
more user-friendly and aid in
readability.

The Board is proposing to revise the
definition of Interest Rate Risk to make
it consistent with the definition used in
the Interest Rate Risk chapter of the
NCUA'’s Examiner’s Guide.1* The
proposed revision changes
“vulnerability” to “current and
prospective risk” and changes ‘‘earnings
or economic value” to “capital and
earnings.” The Board believes these
proposed revisions help better articulate
what IRR is, from the NCUA'’s
perspective. The proposed revised
definition of IRR also removes
“Federal” when referring to a credit
union and removes “market” when
referring to interest rates. The Board
views the qualifiers of “Federal”” and
“market” as unnecessary, and views
these changes as technical.

The Board is proposing to revise the
definition of Margin to add clarity. The
proposed revision to Margin changes
“funds” to “‘eligible collateral, as
defined by § 703.104(c)”’ to make the
definition more user-friendly to the
reader. The Board believes readers can
more easily reference eligible collateral
with this change through directing the
reader to the section where eligible
collateral is defined. The Board is also
proposing to change ““as detailed in a
Master Services Agreement” to “‘as
detailed in a credit support annex or
clearing arrangement.” The Board is
proposing this change to reflect the
location of contractual requirements for
eligible collateral, which is contained in
the credit support annex for non-cleared
Derivative transactions. The Board
considers these changes clarifications
and technical.

The Board is proposing to change the
definition of Master Service Agreement.
The proposed revised definition
removes the language regarding the
application of the Master Service
Agreement to future transactions with
the same counterparty. The Board
believes the reference to future
transactions is unnecessary since the
Master Service Agreement, not the
NCUA definition, will define the terms
of the agreement.

The Board is proposing to revise the
definition of Net Economic Value. The
proposed revision changes ‘“‘economic

11 https://www.ncua.gov/regulation-supervision/
manuals-guides/examiners-guide.

value of assets minus the economic
value of liabilities” to ‘““measurement of
changes in the economic value of net
worth caused by changes in interest
rates.” As with the change in the
definition of Interest Rate Risk, the
proposed Net Economic Value
definition would be consistent with the
definition used in the NCUA’s IRR
examiner guidance. The Board believes
this will add clarity by providing
readers with a consistent definition
across the NCUA’s regulatory and
supervisory framework.

The Board is proposing to revise the
definition of Senior Executive Officer by
removing ‘“‘as identified in a Federal
credit union’s process and
responsibility framework, as discussed
in § 703.106(b)(1) of this subpart.” The
Board is proposing this change, as this
proposal removes the process and
responsibility framework referenced in
the definition. The proposed definition
for Senior Executive Officer will still
have the meaning as specified in
§701.14 and include any other similar
employee that is directly within the
chain of command for oversight of an
FCU’s Derivative program. Senior
Executive Officers will continue to have
reporting requirements as specified in
§703.105 and be responsible for the
operational support requirements in
§703.106.

The Board is proposing to revise the
definition of Threshold Amount to add
clarity to the permissible collateral. The
proposed revision changes ‘““collateral”
to “eligible collateral.” Furthermore, the
proposed revised definition adds a
clarifier that eligible collateral is ““as
defined in § 703.104(c).” The Board
believes these changes will provide
clarity to the reader on where to find
eligible collateral type within the
proposed rule, and does not believe
such change is material.

Finally, the Board is proposing to
revise the definition of Trade Date to
replace the reference to ““in the market”
with “with the counterparty.”” The
Board believes this change provides
specificity to the definition, because a
trade is executed with a counterparty
and not a market.

The Board is proposing to add the
following definitions:

e Domestic Counterparty;

¢ Domestic Interest Rates;

e Earnings at Risk; and

e Written Options.

The Board is proposing to add a
definition for Domestic Counterparty.
This proposal would define a Domestic
Counterparty as a counterparty
domiciled in the United States. This
definition is necessary because the
Board is proposing that FCUs can only

enter into Derivatives transactions with
Domestic Counterparties.

The Board is proposing to add a
definition of Domestic Interest Rates.
This proposal would define Domestic
Interest Rates as interest rates derived in
the United States and are U.S. dollar
denominated. The Board is including
this definition to ensure there is no
ambiguity in the term Domestic Interest
Rates.

The Board is proposing to add a
definition for Earnings at Risk. This
proposal would define Earnings at Risk
as the changes to earnings, typically in
the short term, caused by changes in
interest rates. This is consistent with the
definition in the NCUA’s IRR examiner
guidance. This definition is necessary
because this is a type of modeling
would be required for an FCU’s asset/
liability risk management under this
proposed rule.

Finally, the Board is proposing to add
a definition for Written Options. The
Board is defining Written Options as
options where compensation has been
received and the purchaser has the
right, not obligation, to exercise the
option on a future date. This definition
is necessary because the Board is
proposing to prohibit Written Options
in this proposed rule.

The Board is proposing to eliminate
the following definitions that appear in
the current rule:

¢ Amortizing Notional Amount;

e Basis Swap;

Cleared Swap;

Credit Support Annex;
Derivative Clearing Organization;
Exchange;

Fair Value;

Forward Start Date;

Futures;

e Futures Commission Merchant
(FCM);

e Hedge;

¢ Interest Rate Swap;

Introducing Broker;

ISDA Protocol;

Leveraged Derivative;
Minimum Transfer Amount;
Non-cleared;

Notional Amount;

Reporting Date;

Swap Dealer;

Swap Execution Facility; and

e Unamortized Premium.

The Board is proposing to remove the
above mentioned definitions as they are
no longer relevant in this proposal. Most
definitions lose their relevancy due to
the proposal’s shift to a principles-based
approach from the more prescriptive
approach in the current rule. The Board
is proposing to move the regulatory
citations for Derivative Clearing
Organization and Swap Dealer into the
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definition of Counterparty, making these
definitions no longer necessary.

The Board is proposing to retain the
following definitions from the current
rule without amendment:

e Derivative;

Economic Effectiveness;
External Service Provider;
Field Director; 12

Interest Rate Cap;

Interest Rate Floor;

Net Worth;

Novation;

Reference Interest Rate; and
Structured Liability Offering.

The Board is proposing to retain the
above mentioned definitions from the
current rule because they are still
relevant and necessary for this proposed
rule.

Section 703.103 Requirements Related
to the Characteristics of Permissible
Interest Rate Derivatives

The Board is proposing to replace the
“Permissible Derivatives” section of the
current rule with the new proposed
§703.103 titled ‘“Requirements related
to the characteristics of permissible
interest rate Derivatives.” The proposed
title change will better reflect the intent
of the section.

As established in the background
section of this document, the Board is
proposing to use a principles-based
approach with Derivatives to manage
IRR. This approach will replace the
prescriptive list of products permitted
and some of the required characteristics
in the current rule.

The Board is proposing that FCUs
may use Derivatives to manage IRR,
provided such Derivatives have all of
the following characteristics:

e Denominated in U.S. dollars;

¢ Based off Domestic Interest Rates or
dollar-denominated London Interbank
Offered Rate (LIBOR); The Board notes
that The United Kingdom Kingdom’s
Financial Conduct Authority has
announced that it will not guarantee
LIBOR’s availability beyond the end of
2021, and risks associated with LIBOR
discontinuation could occur prior to the
end of 2021. On July 1, 2020 the FFIEC
released a Joint Statement on Managing
the LIBOR Transition, that among other
things, highlights LIBOR transition risks
and encourages supervised institutions
to continue their efforts to prepare for
and manage associated risks.13 As such,
the Board will monitor the LIBOR

12 The Board is proposing to change “Field” to
“Regional” to better align with the NCUA’s other
regulations. Such change will not, however, amend
the definition of this term.

13 https://www.ffiec.gov/press/pr070120.htm.

transition and will make any necessary
changes to a final Derivatives rule.

¢ A contract maturity equal to or less
than 15 years, as of the Trade Date; and

¢ Not used to create Structured
Liability Offerings for members of
nonmembers.

All of the characteristics above are in
the current Derivatives rule. Consistent
with the current Derivative rule and the
limitations for variable rate investments
set in § 703.14(a),14 the Board is
proposing to continue to limit
permissible indices for Derivatives to
Domestic Interest Rates. In addition, any
Derivatives transaction must be
denominated in U.S. dollars. These
restrictions are consistent with the use
of Derivatives to manage IRR, as an
FCU’s IRR is correlated to changes in
domestic interest rates. Further, an
FCUs Derivatives program will be
hedging against transactions that are
also denominated in U.S. Dollars.

Consistent with the current Derivative
rule, the Board is proposing to keep the
current contract maturity limit (15
years, as of the Trade Date). As with the
current rule, the Board believes this will
continue to allow FCUs to effectively
hedge various points of the yield curve
for longer-term assets like mortgages,
while preventing an excessive exposure
to very long Derivative maturities.

Lastly, the Board is proposing to
continue to prohibit Derivatives to
create Structured Liability Offerings for
members or nonmembers.?5 The Board
continues to believe this activity is
inconsistent with FCUs managing IRR.

The Board believes the above-
mentioned characteristics are consistent
with a principles-based approach while
maintaining guardrails for safety and
soundness and consistency with
requirement for Derivatives to be used
for managing IRR.

As mentioned in the background
section of this document, the Board is
proposing to remove reference to
specific product types. The current
Derivative rule allows credit unions to
enter into interest rate swaps, basis
swaps, purchased interest rate caps,
purchased interest rate floors, and U.S.
Treasury note futures, with some
conditions applied. The proposed rule
will allow for all of the specific product
types identified in the current rule, as
well as additional product types that
meet the above characteristics.

The Board has found that Derivatives
not included in the current rule would
allow FCUs to manage IRR without
adding an incremental risk versus the

1412 CFR 703.14(a).

15 European financial put options are permissible
per 12 CFR 703.14(g).

current rule. For example, an FCU could
decide to manage short-term IRR with
Eurodollar futures. This transaction
could be done in a safe and sound
manner without adding incremental risk
versus a Derivative that is currently
permissible for FCUs.

In addition, the Board is proposing to
remove the following requirements for
the characteristics of Derivatives
authorized for FCU use that appear in
the current rule:

e Forward start date limitations;

e Fluctuating notional amount
limitations;

e Restriction on leveraged
Derivatives; and

e Meet the definition of Derivative
under GAAP.

The Board is removing forward start
date limitations in the proposal because
it no longer believes a forward start date
beyond 90 days poses an undue risk to
an FCU. When making this
determination, the Board considered
two potential scenarios, one in which an
FCU enters into a ten-year swap which
settles in three days, and one in which
an FCU enters into a ten-year swap
which settles in one year. The FCU
would record both swaps on the FCU’s
financial statements as of trade date and
both will have a contract maturity of 10
years. The major difference between the
two is that cash-flows (excluding
Margin requirements) will not be
exchanged in the first year for the swap
that has a longer settlement. The Board
no longer believes this extended
settlement would create an undue risk
for an FCU, at least no more than the
conventional settlement of an interest
rate swap since the price volatility and
modeling for both swaps are similar.

The Board is also proposing to remove
the fluctuating notional amounts limits
in the current rule. The Board believes
keeping this limitation would be
inconsistent with the new principles-
based approach and would not add any
additional safety and soundness
protections.

The Board is proposing to remove the
restriction on leveraged Derivatives
from the current rule. As discussed in
the section below, the Board is
proposing to remove limits on the
amount of Derivatives an FCU can have
exposure to. The current restriction on
leveraged Derivatives was included due
to the notional limits in the current rule.
Therefore, there is no need for a
leveraged Derivative prohibition if there
are no notional limits on Derivatives in
this proposal.

The Board is also proposing to remove
the requirement that a Derivative
“(m)eet the definition of Derivative
under GAAP.” The Board believes this
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requirement is moot, because all the
Derivatives in the proposed rule would
meet the definition of a Derivative
under GAAP.

In the process of broadening the
Derivative products and characteristics
in this proposal versus the current rule,
the Board did retain one prohibition.
The Board is proposing to prohibit an
FCU from engaging in Written Options.
This activity is impermissible under the
current Derivative rule. A Written
Option would obligate a credit union to
pay the purchaser if the option is in the
money 16 at maturity. If an FCU were to
engage in Written Options, it would
receive a payment from the purchaser.
The payment would be the maximum
profit the FCU could realize if the
option were to expire with no value.
However, the Written Option could
produce losses in excess of the
maximum profit an FCU could realize.
The gain/loss profile of an option limits
the gain to the premium the option
writer receives at inception of the
option. The loss profile of the option,
however, can be multiples of the
premium received from the purchaser.
The Board believes this asymmetric
return profile could potentially cause a
safety and soundness issue for an FCU
engaging in Written Options.

The Board is specifically seeking
comment on whether the NCUA should
allow FCUs to engage in Written
Options for managing IRR, and specific
scenarios where a Written Option could
be used to manage IRR.

The Board is proposing to retain and
clarify the current prohibition on FCUs
engaging in embedded options required
under GAAP to be accounted for
separately from the host contract. This
prohibition is implicit in the current
§703.14(k)(2). The Board notes that
currently § 703.14(k)(2) permits FCUs to
enter into embedded options where the
option is not, under GAAP, required to
be accounted for separately from the
host contract. While not explicit the
Board has historically interpreted this
provision as also prohibiting FCUs from
engaging in embedded options that are
required, under GAAP, to be accounted
for separately from the host contract.
For clarity purposes the Board is making
this prohibition explictit rather than
implicit and moving it to this section of
the proprosed rule. The Board believes
retaining this prohition is necessary, as
these types of derivatives are overly
complex compared to the limited
derivatives that are permissible under
the current rule and this proposal.

16 Option expires with a positive value at
maturity.

Finally, the Board is proposing to
remove all limitations that appear in
§703.103 in the current rule. The Board
believes Derivative limits are
inconsistent with a principles-based
approach, especially when the activity
is to manage IRR. The current rule has
limits on the weighted average
remaining maturity notional and fair
value loss limits, both of which would
be removed by the current proposal.

In the current rule, FCUs are subject
to two types of limits: A fair value loss
limit and a weighted average remaining
maturity notional (WARMN) limit. The
fair value loss limit put a cap on the
unrealized losses an FCU could have
associated with its Derivative holdings.
The WARMN limit is based on the
notional amounts of Derivatives held by
an FCU adjusted for the maturity of the
transactions. Using notional with
maturity captures price risk better
compared to only using notional.

These limits were designed to limit an
FCU’s Derivative unrealized losses and
the price risk of an FCU’s Derivative
positions. The limits were either entry
limits or standard limits. The entry limit
was the lower of the two limits and was
for an FCU that had been engaging in
Derivative transactions for less than a
year. The entry limit in the current rule
caps the fair value loss at 15 percent of
Net Worth and caps the WARMN at 65
percent of Net Worth. The intent of this
limit was to ensure an FCU did not take
a large amount of Derivative exposure
without offering the NCUA an
opportunity to examine the activity.

The standard limit is higher than the
entry limit, and allowed FCUs to take
more Derivative exposure after a year’s
worth of Derivative activity. The
standard limit in the current rule caps
the fair value loss at 25 percent of Net
Worth and caps the WARMN at 100
percent of Net Worth.

Based on the supervisory experience
from the past six years, the Board has
determined that the limits from the
current Derivative rule do not offer the
safety and soundness protections they
were intended to provide. First, the
Board has found that FCUs do not
generally approach the limits in the
current Derivative rule. Moreover, in
cases where an FCU did approach the
limit, the Board found that additional
Derivative exposure would not have
created a safety and soundness concern
for the NCUA. The Board also believes
removing the burden of measuring and
reporting the limits in the current rule
outweighs the potential benefit of
having limits. The Board would like to
note that the NCUA will still review
Derivative exposure when examining an
FCU’s Derivative program and may

determine that excessive exposures may
be a safety and soundness finding,
subject to the various administrative
remedies permissible under the Federal
Credit Union Act.

Section 703.104 Requirements for
Counterparty Agreements, Collateral
and Margining

The Board is proposing to revise the
requirements for counterparty
agreements, collateral and margining.
The Board is proposing to require FCUs
to:

e Have an executed Master Services
Agreement with a Domestic
Counterparty that must be reviewed by
counsel with expertise in similar types
of transactions to ensure it reasonably
protects the FCU’s interests;

¢ Use contracted Margin
requirements with a maximum Margin
threshold amount of $250,000; and

¢ Accept as collateral, for Margin
requirements, only the following:

O Cash (U.S. dollars);

O U.S. Treasuries;

O Government-sponsored enterprise
debt;

O U.S. government agency debt;

O Government-sponsored enterprise
residential mortgage-backed security
pass-through securities; and

O U.S. government agency residential
mortgage-backed security pass-through
securities.

These requirements are generally
consistent with the requirements in
§ 703.104(a) in the current rule,1” with
a few exceptions. The current rule
breaks down permissible counterparties
and requirements for exchange-traded
and cleared Derivative transactions and
for non-cleared Derivative transactions.
In exchange-traded and cleared
Derivative transactions there is a
clearinghouse between the two
counterparties. The Dodd-Frank Act
requires a clearinghouse for these types
of Derivative transactions.'® Non-cleared
Derivative transactions are those that
take place between two parties without
involving a clearinghouse. Federal
credit unions are exempt from
mandatory use of a clearinghouse due to
the Commodity Futures Trading
Commission (CFTC) exemption for
cooperatives.19

For simplification, the Board is
proposing to create one standard for
both exchange-traded and cleared
Derivative transactions, and for non-
cleared Derivative transactions. In the

1712 CFR 703.104(a).

18Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 723, 124 Stat.,
July 21, 2010.

1917 CFR 50.51.
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proposed standard, the Board requires
an FCU to enter a Master Services
Agreement with a Domestic
Counterparty before engaging in
Derivative transactions under this
proposal. A Master Service Agreement
is the contract that dictates the terms of
the Derivative contract.

The current rule does not dictate that
exchange-traded and cleared Derivative
transactions are required to have a
Master Service Agreement, but the
Board believes it is standard practice for
exchange-traded and cleared Derivative
transactions to document standard
terms that apply to all transactions
entered into between two parties. The
Board believes the proposed Domestic
Counterparty requirement is consistent
with the current rule that requires CFTC
registrants for exchange-traded
Derivatives and registered swap dealers
for non-cleared Derivatives. The Board
also believes the requirement of having
a Master Services Agreement is
consistent with the current rule and
reflects standard industry practice.

The Board is also proposing to require
that the Master Services Agreement be
reviewed by counsel that has expertise
with similar types of transactions to
ensure the agreement reasonably
protects an FCU'’s interests. This is a
clarifying change compared to the
current rule, but is not a new
requirement. The current rule requires
the legal review be performed by
counsel that has legal expertise with
Derivative contracts and related matters.
The proposal will only require the
Master Services Agreement be reviewed
by counsel that has expertise with
similar types of transactions to ensure
the agreement reasonably protects an
FCU'’s interest. The Board believes that
complex loan or securities documents
meet the standard for similar types of
transactions.

The Board is proposing a contracted
Margin requirement with a maximum
Margin threshold amount of $250,000
for both exchange-traded and cleared,
and non-cleared Derivative transactions.
Margin helps protect counterparties
from the credit risk of a counterparty by
requiring the counterparty to post
collateral if they are in a net loss
position. The permissible type of
collateral for FCUs is discussed later in
this document. The maximum Margin
threshold is the maximum amount a
party in the Derivative transaction can
be undercollaterized.

The Board did not specify a maximum
Margin threshold for exchange-traded
and cleared Derivatives in the current
rule, but did specify the same threshold
for non-cleared Derivatives, which is the
same as in this proposed rule. The

Board believes the maximum Margin
threshold in the proposal for exchange-
traded and cleared Derivatives is
consistent with clearing houses for
exchange-traded and cleared
Derivatives.

The Board is proposing to revise the
existing eligible collateral requirements
in two ways.20 First, the Board is
proposing to add a requirement that
exchange-traded and cleared Derivatives
be subject to the collateral requirements.
The current rule does not specify
collateral types for exchange-traded and
cleared Derivatives. The Board believes
the eligible collateral requirements are
generally consistent with the collateral
requirement for the clearing houses for
exchange-traded Derivatives. The Board
is seeking specific comment on whether
specifying acceptable collateral for
exchange-traded and cleared Derivatives
may create unintended consequences
for FCUs. If so, the Board is seeking
comment on what the unintended
consequences may be, and how the
NCUA should modify the proposal. For
example, should the NCUA revert to not
having collateral standards for
exchange-traded and cleared Derivatives
as in the current rule?

The second change from the current
rule is that the Board is proposing to
add U.S. government agency residential
mortgage backed pass-through securities
(for example, Government National
Mortgage Association (GNMA) pass-
through securities) as an acceptable
collateral type. GNMA pass-through
securities are guaranteed by the U.S.
government and are highly liquid. Not
including this collateral type was an
oversight from the current rule, which
the Board is proposing to remedy with
this amendment. The proposal
continues to restrict the forms of
collateral to the most liquid and easily
valued instruments so they can be easily
negotiated even in times of market
illiquidity.

Section 703.105 Reporting
Requirements

The Board is proposing to retain
certain parts of the reporting
requirements in the current Derivatives
rule. The current rule requires that
FCUs provide their board of directors,
senior executive officers, and, if
applicable, asset liability committee a
comprehensive Derivatives report.

Specifically, the Board is retaining the
required frequency of reporting (at least
quarterly to the FCU’s board of
directors, and at least monthly to the
FCU’s senior executive officer and

20Eligible collateral is used to satisfy the Margin
requirements for FCUs.

applicable asset liability committee).
The Board is also retaining the
requirements outlining what must be
included in these reports. This includes
identification of any areas of
noncompliance with any provision of
this rule or the FCU’s policies; an
itemization of the FCU’s individual
transactions subject to the rule; the
current values of such transactions; each
individual transaction’s intended use
for IRR mitigation; and a comprehensive
view of the FCU’s risk reports,
including, but not limited to, IRR
calculations with details of the
transactions subject to the rule.

The Board has also consolidated and
streamlined the current rule’s reporting
requirements in this proposal in
§703.105(c)(3) to include the relative
risk reports and intended use of
Derivatives for IRR management. The
Board is also proposing to eliminate the
reporting of compliance with regulatory
limits, which aligns with this proposal’s
elimination of the regulatory limits

The Board believes that retaining
these reporting requirements is essential
to FCUs maintaining strong internal
controls related to Derivative
transactions, given the principles-based
approach of this proposed rule. The
Board also believes that the proposed
reporting requirements are less
burdensome to FCUs, while ensuring
the proper credit union officials receive
reports that are necessary to oversee a
credit union’s Derivatives program.

In conjunction with the regulatory
violation requirements of proposed
§703.109, discussed later in this
document, the Board is proposing to
require that an FCU submit the
Derivatives management report to the
applicable Regional Director 2 when
there has been a regulatory violation or
violation of the FCU’s policies. This is
not a new reporting requirement; the
current rule requires an FCU to submit
a description of the violation and the
corrective action within three business
days of a violation.22 The Board is
proposing to allow an FCU to submit the
Derivatives management report to its
board of directors before submitting
such report to the applicable Regional
Director. The Board notes that an FCU
is required to submit the Derivatives
management report to the applicable
Regional Director when there has been
a violation of the regulation or the
FCU'’s policies. The Board has also
added a requirement that the

21Regional Director is a defined term in the
Derivatives rule, which means the applicable NCUA
Regional Director or the Director of the Office of
National Examinations and Supervision.

2212 CFR 703.114(a)(2).
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Derivatives report be made available to
NCUA examiners upon request. The
Board notes that this is not a new
burden, but merely a transparent
codification of exisiting authority,
which will provide NCUA examiners
the documents to support the
compliance with the requirements of
this subpart.

The Board is proposing to add the
requirement that FCUs retain reports to
the Board and Senior Executive Officers
in accordance with the Record
Retention Guidelines set forth in
Appendix A to part 749.23

Section 703.106(a) Operational
Support Requirements; Required
Experience and Competencies

The Board believes that a credit
union’s board of directors and senior
executive officers need sufficient
experience and knowledge to effectively
oversee a Derivatives program.
Therefore, the Board is proposing to
retain many of the experience and
competency requirements from the
current rule 24 in this proposal. First, the
Board is proposing to retain the
requirement that an FCU’s board of
directors receive training before an FCU
engages in its first Derivative
transaction. Any new board of director
subsequent to the initial training of the
board of directors must receive
Derivatives training. Such training must
provide board members a general
understanding of Derivative transactions
and the knowledge required to provide
strategic oversight of the FCU’s
Derivatives program. The Board,
however, is proposing to remove the
requirement, in the current Derivatives
rule, that an FCU’s board members
receive annual Dervivatives training. As
discussed further in the next paragraph,
the Board is substituting the required
annual training with an annual briefing
from the FCU’s Senior Executive
Officers.

The Board considers the transparency
of the Derivatives program with the
board of directors to be a critical part of
the FCU’s internal controls and
communication. As such the Board is
replacing the requirement in the current
rule that requires annual training after
the initial training with a requirement
that the board be briefed, at least
annually, on the Derivatives program
using the required reporting to the board
as prescribed in § 703.105(a) of this
subpart.

In addition to the annual training, the
Board believes that the required
reporting requirements to the board of

23]d. at Appendix A to part 749.
24 ]d. at § 703.106.

directors (proposed § 703.105 of this
subpart) will provide the necessary
transparency and disclosure of such
activities on an ongoing basis. .

The Board is proposing to retain the
requirement that an FCU’s senior
executive officers must be able to
understand, approve, and provide
oversight for a Derivatives program.
Senior executive officers must have a
comprehensive understanding of how
Derivatives fit into the credit union’s
risk management process.

The Board believes that an FCU must
have qualified personnel to manage the
asset/liability risk management
functions when a Derivatives program is
in place. Personnel must have enhanced
capabilities to estimate the credit
union’s Earnings at Risk and Net
Economic Value based on the market’s
expectation of future interest rates and
any potential changes from those
expectations. The Board is retaining the
staff qualifications from the current rule
to support the complexity of Derivatives
for trade execution, financial reporting,
accounting, and the operational
processes related to Margin
requirements.

Section 703.106(b) Operational
Support Requirements; Required
Review and Internal Controls Structure

The Board is proposing to retain the
current requirements for transaction
review and internal controls.25 For
transaction reviews, the Board is
retaining the requirement that an FCU
identify and document the
circumstances that lead to the decision
to execute a transaction, specify the
strategy the credit union will employ,
and demonstrate the economic
effectiveness of the transaction. The
Board is retaining the requirement for
transaction reviews because such
reviews are critical to an FCU and the
NCUA understanding how Derivatives
are being used to manage IRR.

For internal controls reviews, the
Board is proposing to reduce the
number of required internal controls
reviews an FCU must conduct. The
current rule requires internal controls
reviews for the first two years from
when an FCU commenced its
Derivatives program.26 The Board is
proposing to reduce this to only the first
year after an FCU engages in its first
Derivative transaction. The Board
believes that retaining at least one
internal controls review, along with the
required reporting and operational
provisions in this proposal, is prudent
in supporting a safe and sound

25]d. at 703.106(b).
26 Id.

Derivatives program. However, credit
unions should continue to review and
strengthen controls accordingly.

The Board believes the internal
controls review should be a
comprehensive review of all aspects of
an FCU'’s Derivatives functions, with
timely identification and resolution of
all findings. The Board is retaining the
other provisions of the current rule
associated with internal controls
reviews including that an internal
controls reviews must be conducted by
an independent external unit or, if
applicable, the FCU’s internal auditor.
The Board believes that an independent
unit would be objective to the business
processes in supporting Derivatives.

The Board is retaining the current
rule’s requirement that any FCU
engaging in Derivatives transactions
pursuant to this subpart must obtain an
annual financial statement audit, as
defined in § 715.2(d), in supporting that
all transactions are accurately accounted
for in accordance with GAAP.

The Board is also proposing to remove
the specific provision from the current
rule (§ 703.106(b)(4)) for the process and
responsibility framework as credit
unions have generally included these
items as part of their policies and
procedures. The Board believes that,
irrespective of a specific requirement,
FCUs entering into Derivatives would
continue to include the necessary
information in their policies and
procedures.

The Board is proposing to retain the
requirement for separation of duties in
the current rule to further support the
prudent risk management and internal
controls in supporting a Derivatives
program. The Board believes adequate
separation of duties is nessecary to
effectuate a Derivatives program in a
safe and sound manner by eliminating
the propensity for insider fraud and
abuse.

The Board is proposing to add a
requirement for a liquidity review as
part of the operational support
requirements, given the importance of
asset/liability management and the
potential liquidity pressures associated
with Margin requirements with a
Derivative counterparty and having the
eligible collateral as a potential use for
Margin requirements. In addition, the
liquidity review must also address how
an FCU is planning on responding to
potential changes in interest rates,
which may require significant and
unpredictable Margin requirements
from the Derivative counterparty that
must be settled on a daily basis over and
above the Margin threshold.

The Board is retaining the
requirements of policies and procedures
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in that the policies must address the
requirements of this subpart and any
additional limitations imposed by the
FCU’s board of directors. The Board is
retaining the requirement that a review
of the policies and procedures must be
completed annually by the board of
directors. The Board believes that
effective policies and procedures which
are reviewed annually are critical to
maintaining and supporting a
Derivatives program.

Section 703.107 External Service
Providers

The Board is proposing some changes
to FCU’s use of External Service
Providers (ESPs) from the current rule.
The general requirements in this
proposal address restrictions on ESPs,
an FCU’s ability to oversee and manage
ESPs, and an FCU’s documentation of
the specific uses of ESPs.

As with the current Derivative rule,
the Board is proposing to allow ESPs,
provided the ESP (including its
affiliates) does not:

e Act as a counterparty to any
Derivatives transactions that involve the
FCU;

e Act as a principal or agent in any
Derivatives transactions that involve the
FCU; or

e Have discretionary authority to
execute any of the FCU’s Derivatives
transactions.

The above prohibitions on ESPs are
identical to the prohibitions in the
current rule. The Board continues to
believe there would be an inherent
conflict of interest if an ESP (including
its affiliates) acted as a counterparty or
principle/agent for a Derivative
transaction. Therefore, the Board is
prO}l:;osing to retain this prohibition.

The Board is also proposing to retain
the prohibition of an ESP having
discretionary authority to execute any of
an FCU’s Derivative transactions.
Allowing discretionary authority for an
ESP would remove a level of control
from an FCU, which is inconsistent with
an FCU'’s operational support
requirements.

The Board also is proposing to retain
the current requirements in the
Derivatives rule that an FCU must have
the internal capacity, experience, and
skills to oversee and manage any ESP it
uses. This requirement is consistent
with an FCU’s duties required in the
operational support requirements and
safety and soundness.

The Board is proposing a slight
modification in how FCUs will be
required to document specific uses of
ESPs. The Board is proposing to remove
the reference to its “‘process and
responsibilities framework” from the

current rule, because the Board is
proposing to no longer require the
framework in this proposal.

The Board is proposing to replace the
process and responsibilities framework
requirement with the documentation
being required in its policies and
procedures. The Board believes this
proposed change offers FCUs a clearer
understanding of the NCUA’s
requirements, because FCUs are more
familiar with policies and procedures
than process and responsibilities
frameworks, which may be considered
nebulous. The process and
responsibilities framework is unique to
the current Derivative rule; policies and
procedures are either required or
expected for many FCU activities
outside of Derivatives.

The Board is also proposing to clarify
that an FCU’s use of ESPs does not
alleviate the credit union of its
responsibility to employ qualified
personnel in accordance with the
operational support requirements of the
proposed rule. The Board believes this
requirement is consistent with the
current rule and the proposed operation
support requirements in § 703.106, and
also believes such clarification is
necessary due to the proposed removal
of an application process in the
proposed § 703.108 for some FCUs.

Lastly, the Board is proposing to
remove the support functions paragraph
in the current rule. The support
functions paragraph in the current rule
requires an FCU to perform asset/
liability management and liquidity risk
management internally and
independently. The Board believes this
paragraph is not necessary for two
reasons. First, the proposed operational
support requirements section in the
proposed § 703.106 already contains an
FCU’s requirements for asset/liability
management and liquidity risk
management. Second, the Board
believes the current requirement created
confusion in cases where an FCU had
oversight and control of both functions
and was using models housed at the
ESP to perform these functions.

The Board believes removing this
requirement will make it clear that an
FCU may house asset/liability
management and liquidity risk
management at an ESP if the credit
union has oversight and control of both
functions. The Board believes the
proposed changes remain consistent
with the intent of the current rule, albeit
less prescriptive.

Section 703.108 Notification and
Application Requirements

The Board is proposing to eliminate
the application process for FCUs with at

least $500 million in assets and that
have a CAMEL Management component
rating of 1 or 2. However, the Board is
proposing that an FCU provide the
applicable Regional Director a written
notification within five business days
after entering into its first Derivative
transaction.

In determining the proposed dollar
threshold of $500 million, the Board
takes the position that FCUs that will be
subject to the NCUA'’s risk-based capital
(RBC) requirements and will be deemed
“complex” generally have the required
infrastructure to enter into Derivative
transactions without preapproval. The
Board also contemplated thresholds
higher and lower than $500 million, but
believes the threshold of $500 million is
appropriate due to FCU’s this size
generally having the required
infrastructure to enter into Derivative
transactions. The Board is specifically
requesting comment on whether the
dollar threshold for the new notification
provision in the proposal should be
increased or decreased, and why such
increase or decrease is warranted. For
example, should the Board change the
dollar threshold to $250 million or $1
billion? Furthermore, as an added
safeguard beyond the “‘at least $500
million in assets’ criteria, the Board is
proposing to only allow FCUs that have
a CAMEL Management component
rating of 1or 2 to be exempt from the
application process.

The Board believes a CAMEL
Management component rating of 1 or 2
demonstrates FCUs with at least $500
million in assets have at least
satisfactory management and board
practices relative to the FCU’s size and,
in general, have effectively identified,
measured, monitored, and controlled
risks at the FCU. However, the Board is
proposing to require FCUs with more
than $500 million in assets and a
CAMEL Management component rating
of 1 or 2 to provide written notification
to the appropriate Regional Director
within five business days after entering
into their first Derivative transaction to
ensure the NCUA is aware of their
activity. This will provide the NCUA
the opportunity to schedule a
supervision contact or an examination if
it is deemed necessary.

The Board is proposing that an FCU
that does not meet the notification
criteria (those with less than $500
million in assets and/or a CAMEL
Management component rating of 3, 4,
or 5) submit an application to the
applicable Regional Director for
Derivatives authority that contains
content generally consistent with the
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current rule.2? Requiring such content
will ensure that such an FCU can
demonstrate the requisite systems and
expertise to support Derivatives.

The Board is proposing three non-
technical changes to the application
content in the current rule. First, instead
of requiring an FCU to provide a list of
Derivatives products and product
characteristics it is applying for
authority to use, the Board is proposing
requiring the FCU to provide a list of
products and characteristics it intends
to use. This change is necessitated by
the Board moving towards a principles-
based approach on products and
characteristics.

Second, the Board is proposing to
remove the requirement for an FCU to
provide ““a description of how it intends
to use the products and characteristics
listed, an analysis of how the products
and characteristics fit within its interest
rate risk mitigation plan, and a
justification for each product and
characteristic listed.” 28 The Board
believes this requirement is too
prescriptive and creates an unnecessary
burden on FCUs.

Finally, the Board is proposing the
addition of a provision that the Regional
Director may request additional
information as part of an FCU’s
application for Derivatives authority.
The Board believes the Regional
Director has always had this authority,
but believes adding it to the rule
provides clarity.

The NCUA plans to modify its current
application guidance to be consistent
with any new final Derivative rule. The
Board would like to note that the
proposed rule no longer has a provision
to apply for interim approval. The Board
believes the interim approval provision
in the current rule provided no benefits
for FCUs and, conversely, increased
burden on both FCUs and the NCUA.

In this proposal, the Board included
an application review paragraph for
FCUs subject to application
requirements. The application review
paragraph is consistent with the current
rule’s approval section, but does not
address interim approval. The Board is
proposing to only allow final approvals
for Derivative applications. The Board
has retained the right for an FCU to
appeal the denial of a Derivative
application, consistent with the current
rule.

The Board also is proposing a change
in the condition paragraph that requires
FCUs to immediately cease entering into
any new Derivatives and contact the
applicable Regional Director if the FCU

2712 CFR 703.110.
28 ]d. at §703.110(b).

experiences a change in condition such
that it no longer meets the requirements
for a notification FCU or if an FCU’s
application becomes materially
inaccurate.

For example, an FCU that engaged in
Derivatives after notifying its applicable
Regional Director (required after
entering into the first Derivative
transaction) and is subsequently
downgraded to a CAMEL Management
component rating of 3 must
immediately stop entering into new
Derivatives and contact the applicable
Regional Director regarding the change
of condition. In this example, an FCU
could subsequently apply for Derivative
authority under the application process.

Another example would be if an
FCU'’s asset size drops below $500
million. As with the previous example,
the FCU must immediately stop entering
into new Derivatives and contact the
applicable Regional Director regarding
the change of condition. The FCU can
subsequently apply for Derivative
authority under the application process.

An FCU must also notify the
applicable Regional Director if it
determines its approved application is
inaccurate. An application would be
rendered inaccurate if an FCU no longer
meets the operational support
requirements in the proposed § 703.106.
These requirements are focused on an
FCU’s management capabilities and the
FCU’s required reviews. For example, if
an FCU no longer has qualified
Derivative personnel required by the
proposed rule, it would be required to
immediately stop entering into new
Derivatives and contact the applicable
Regional Director regarding the change
of condition. The proposed rule would
not require an FCU to notify the
applicable Regional Director on the
basis of staff turnover if the FCU still
meets the qualified personnel in the
operational support requirements
section.

Section 703.109 Regulatory Violation
or Unsafe and Unsound Condition

The Board is retaining the provisions
of the current rule for regulatory
violations when an FCU no longer meets
the requirements of this subpart or its
internal polices, in that such an FCU
must immediately stop entering into any
new Derivative transactions. However,
the determination of the regulatory
violation will be made by the applicable
Regional Director, who will provide
written notice to the credit union.

The Board is proposing changes for
Regulatory violations to include when
an FCU is operating in an unsafe or
unsound condition and establish that
the applicable Regional Director will

determine whether a regulatory
violation has occurred. If the applicable
Regional Director determines that the
credit union is operating in an unsafe or
unsound condition the applicable
Regional Director may prohibit an FCU
from engaging in Derivatives
transactions. If the applicable Regional
Director renders such a determination,
he or she will provide the FCU written
notice that includes the reason for such
determination.

The Board believes the principles-
based approach of the proposed rule
creates greater responsibility on an
FCU’s senior executive officers, who are
responsible for ensuring that the
Derivative program is properly and
safely addressed in the credit union’s
internal controls, policies, and
procedures.

D. Other Affected Parts

In addition to the aforementioned
changes, the Board is also proposing to
amend parts 741 and 746.

Section 741.219 Investment
requirements [Amended]

The Board is proposing to maintain
the notification requirement for FISCUs.
However, the proposal adjusts the
timeframe for a FISCU to notify the
NCUA of its Derivatives activity. The
2014 final rule required a FISCU to
notify the NCUA at least 30 days before
it begins engaging in Derivatives. The
Board is proposing to amend this to
require a FISCU to notify the NCUA
within five business days after entering
into its first Derivatives transaction.

The Board believes that adjusting the
notification to occur after a FISCU
enters into its first Derivatives
transaction will provide the applicable
Regional Director more certainty for
planning examiner time and specialists
resources. The Board is proposing that
this notification will not be required for
transactions covered under § 703.14 for
loan pipeline management.

This amendment would align this
section with the notice provisions
discussed elsewhere in this document
(§ 703.108—Notification and application
requirements) by removing the 30-day
time requirement. The Board is
proposing this change to ensure
consistency between FCUs and FISCUs
that engage in Derivatives and
notifications to NCUA related thereto.

The Board is also proposing to amend
§ 746. 201 to correct a citation that
would change based on the proposed
change to Subpart B to part 703. The
Board notes that this change is strictly
technical, and will not affect the
substance of this section of part 746.
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IV. Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that, in connection
with a notice of proposed rulemaking,
an agency prepare and make available
for public comment an initial regulatory
flexibility analysis that describes the
impact of a proposed rule on small
entities (defined for purposes of the
RFA to include credit unions with
assets less than $100 million).29 A
regulatory flexibility analysis is not
required, however, if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities and
publishes its certification and a short,
explanatory statement in the Federal
Register together with the rule.

The proposed rule would amend the
NCUA'’s Derivatives rule to shift from a
prescriptive construct to a principles-
based approach. As a result, it would
not cause any increased burden or
impose any new requirements on FICUs.
Accordingly, the NCUA certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small credit
unions.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to information collection
requirements in which an agency
creates a new paperwork burden on
regulated entities or modifies an
existing burden. For purposes of the
PRA, a paperwork burden may take the
form of a reporting, recordkeeping, or
third-party disclosure requirement, each
referred to as an information collection.
The NCUA may not conduct or sponsor,
and the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(OMB) control number.

The NCUA anticipates more FCUs to
engage in Derivatives, which would
increase the recordkeeping requirement
associated with reports made to the FCU
board and senior executive officers
under § 703.105. This would increase
the number of respondents from 20 to
50. The proposed rule would also
increase the number of FCUs that would
be required to maintain the policies and
procedures annually under § 703.106(c)
from 43 to 50 respondents. These
policies and procedures would also
include the process and responsibility
framework requirements of external

29 See NCUA Interpretive Ruling and Policy
Statement 87—-2, as amended by IRPS 03-2 and IRPS
15-1, 80 FR 57512 (Sept. 24, 2015).

service providers, eliminating separate
recordkeeping requirement of
§703.107(a)(3). Section 703.108(a)
provides for FCUs the meet certain
requirements to provide notification of
its readiness to engage in derivatives in
lieu of an application. An increase is
estimated in the number of FCUs that
would engage in Derivatives from 4 to
15. The NCUA does not anticipate any
increase in the number of FCUs
currently providing applications under
proposed § 703.108(b) annually.
Information collection requirements
previously identified under §§ 703.112
through 703.114 are being removed due
to obsolete reporting. Burden under
these sections had previously been
reported as zero hours. It is estimated
that program changes to the information
collection requirements associated with
this proposed rule increase the burden
by 254 hours.

Adjustments to the information
collection burden are also being made to
include information collection
requirements not previously captured
and to update respondents and response
times to reflect a more accurate and up-
to-date accounting of the burden.
Adjustments to the information
collection requirements will increase
the burden by 290 hours.

The proposed rule would revise the
information collection requirements
currently approved under OMB number
3133-0133, as follows:

Title of Information Collection:
Investment and Deposit Activities, 12
CFR Part 703.

Estimated Number of Respondents:
50.

Estimated Annual Responses per
Respondent: 23.86.

Estimated Total Annual Responses:
1,193.

Estimated Hours per Response: 0.70.

Estimated Total Annual Burden
Hours: 839.

Affected Public: Private Section: Not-
for-profit institutions.

The NCUA invites comments on: (a)
Whether the collection of information
are necessary for the proper
performance of the agencies’ functions,
including whether the information has
practical utility; (b) the accuracy of the
estimates of the burden of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology;
and (e) estimates of capital or start-up
costs and cost of operations,

maintenance, and purchase of services
to provide information.

All comments are a matter of public
record. Due to the limited in-house staff,
email comments are preferred.
Comments regarding the information
collection requirements of this rule
should be (1) mailed to: PRAcomments@
ncua.gov with “OMB No. 3133-0133” in
the subject line; faxed to (703) 837—
2406, or mailed to Dawn Wolfgang,
NCUA PRA Clearance Officer, National
Credit Union Administration, 1775
Duke Street, Suite 6032, Alexandria, VA
22314, and to the (2) Office of
Information and Regulatory Affairs,
Office of Management and Budget, at
www.reginfo.gov/public/do/PRAMain.
Select “Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles, the
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the principles
of the executive order. This rulemaking
will not have a substantial direct effect
on the states, on the connection between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government. The NCUA has
determined that this proposed rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

Assessment of Federal Regulations and
Policies on Families

The NCUA has determined that this
proposed rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

List of Subjects
12 CFR Part 701

Advertising, Aged, Civil rights, Credit,
Credit unions, Fair housing, Individuals
with disabilities, Insurance, Marital
status discrimination, Mortgages,
Religious discrimination, Reporting and
recordkeeping requirements, Sex
discrimination, Signs and symbols,
Surety bonds.

12 CFR Part 703

Credit unions, Investments, Reporting
and recordkeeping requirements.
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12 CFR Part 741

Bank deposit insurance, Credit
unions, Reporting and recordkeeping
requirements.

12 CFR Part 746

Administrative practice and
procedure, Claims, Credit unions,
Investigations.

By the National Credit Union
Administration Board on October 15, 2020.
Melane Conyers-Ausbrooks,

Secretary of the Board.

For the reasons discussed above, the
Board is proposing to amend 12 CFR
parts 701, 703, 741, and 746 as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

m 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761a, 1761b, 1766, 1767,
1782, 1784, 1786, 1787, 1789. Section 701.6
is also authorized by 15 U.S.C. 3717. Section
701.31 is also authorized by 15 U.S.C. 1601
et seq.; 42 U.S.C. 1981 and 3601-3610.
Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

§701.21 [Amended]

m 2. Amend § 701.21 by removing
paragraph (i).

PART 703—INVESTMENT AND
DEPOSIT ACTIVITIES

m 3. The authority citation for part 703
continues to read as follows:

Authority: 12 U.S.C. 1757(7), 1757(8),
1757(15).

§703.2 [Amended]

m 4. Amend § 703.2 by removing the
definition “Derivative.”

m 5. Amend § 703.14 by revising
paragraph (k) and adding paragraph (1)
to read as follows:

§703.14 Permissible investments.
* * * * *

(k) Loan pipeline management. A
Federal credit union may enter into the
following transactions related to the
management of its loan pipeline:

(1) Interest rate lock commitments
and forward sales commitments; and

(2) Transactions to manage interest
rate exposure.

(1) Embedded options. A Federal
credit union may enter into embedded
options not required under generally
accepted accounting principles (GAAP)
adopted in the United States to be
accounted for separately from the host
contract. Embedded options that are
required, under GAAP, to be accounted

for separately from the host contract are
addressed in § 703.103(c) of this part.

m 6. Revise Subpart B to part 703 to read
as follows:

Subpart B—Derivatives Authority

Sec.

703.101 Purpose and scope.

703.102 Definitions.

703.103 Requirements related to the
characteristics of permissible interest
rate risk Derivatives.

703.104 Requirements for counterparty
agreements, collateral and Margining.

703.105 Reporting requirements.

703.106 Operational support requirements.

703.107 External service providers.

703.108 Notification and application
requirements.

703.109 Regulatory violation or unsafe and
unsound condition.

§703.101 Purpose and scope.

(a) Purpose. This subpart grants
Federal credit unions limited authority
to enter into Derivatives only for the
purpose of managing Interest Rate Risk.

(b) Scope. This subpart applies to all
Federal credit unions. Except as
provided in § 741.219, this rule does not
apply to federally insured, state-
chartered credit unions.

(c) Prior Approvals. Any Federal
credit union with an active approval,
under the prior version of this subpart,
on [EFFECTIVE DATE OF FINAL RULE]
is subject to the provisions of this
subpart and is no longer subject to the
restrictions, limits, or terms contained
in the Federal credit union’s approved
application.

(d) Pending Approvals. Any
application for Derivatives authority
pending on [EFFECTIVE DATE OF
FINAL RULE], except for such
applications submitted by a Federal
credit union that would be subject to the
requirements of § 703.108(b) of this
subpart, is deemed to be withdrawn and
such applicant is subject to the
provisions of this subpart.

§703.102 Definitions.

For purposes of this subpart:

Counterparty means a swap dealer (as
defined by the Commodity Futures
Trading Commission in 17 CFR 1.3),
Derivatives clearing organization (as
defined by the Commodity Futures
Trading Commission in 17 CFR 1.3), or
central financial clearing market
(exchange) that participates as the other
party in a Derivatives transaction with
a Federal credit union;

Domestic Counterparty means a
counterparty domiciled in the United
States;

Domestic Interest Rates means
interest rates derived in the United
States and are U.S. dollar denominated;

Derivative means a financial contract
that derives its value from the value and
performance of some other underlying
financial instrument or variable, such as
an index or interest rate;

Earnings at Risk means the changes to
earnings, typically in the short term (for
example, 12 to 36 months), caused by
changes in interest rates;

Economic Effectiveness means the
extent to which a Derivatives
transaction results in offsetting changes
in the Interest Rate Risk that the
transaction was, and is, intended to
provide;

External Service Provider means any
entity that provides services to assist a
Federal credit union in carrying out its
Derivatives program and the
requirements of this subpart;

Interest Rate Cap means a contract,
based on a reference interest rate, for
payment to the purchaser when the
reference interest rate rises above the
level specified in the contract;

Interest Rate Floor means a contract,
based on a reference interest rate, for
payment to the purchaser when the
reference interest rate falls below the
level specified in the contract;

Interest Rate Risk means the current
and prospective risk to a credit union’s
capital and earnings arising from
movements in interest rates.

Margin means the minimum amount
of eligible collateral, as defined in
§ 703.104(c), that must be deposited
between parties to a Derivatives
transaction, as detailed in a Master
Services Agreement;

Master Services Agreement means a
document agreed upon between two
parties that sets out standard terms that
apply to all transactions entered into
between those parties. The most
common form of a Master Services
Agreement for Derivatives is an
International Swap Dealer Association
(ISDA) Master Agreement

Net Economic Value means the
measurement of changes in the
economic value of Net Worth caused by
changes in interest rates;

Net Worth has the meaning specified
in part 702 of this chapter;

Novation means the substitution of an
old obligation with a new one that
either replaces an existing obligation
with a new obligation or replaces an
original party with a new party;

Reference Interest Rate means the
index or rate to be used as the variable
rate for resetting Derivatives
transactions;

Regional Director means an NCUA
Regional Director or the Director of the
Office of National Examinations and
Supervision;
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Senior Executive Officer has the
meaning specified in § 701.14 of this
chapter and any other similar employee
that is directly within the chain of
command for the oversight of a Federal
credit union’s Derivatives program;

Structured Liability Offering means a
share product created by a Federal
credit union with contractual option
features, such as periodic caps and calls,
similar to those found in structured
securities or structured notes;

Threshold Amount means an
unsecured credit exposure that a party
to a Derivatives transaction is prepared
to accept before requesting additional
eligible collateral, as defined in
§ 703.104(c), from the other party;

Trade Date means the date that a
Derivatives order (new transactions,
terminations, or assignments) is
executed with a counterparty; and

Written Options means an option
where compensation has been received
and the Domestic Counterparty has the
right, not obligation, to exercise the
option on a future date(s).

§703.103 Requirements related to the
characteristics of permissible interest rate
risk Derivatives.

(a) A Federal credit union may only
enter into Derivatives, under this
subpart that have the following
characteristics:

(1) Denominated in U.S. dollars;

(2) Based on Domestic Interest Rates
or the U.S. dollar-denominated London
Interbank Offered Rate (LIBOR);

(3) A contract maturity equal to or less
than 15 years, as of the Trade Date; and

(4) Not used to create Structured
Liability Offerings for members or
nonmembers.

(b) A Federal credit union may not
engage in Written Options. Examples of
Written Options include swaptions,
interest rate caps and interest rate floors.

(c) A Federal credit union may not
engage in embedded options required
under U.S. Generally Accepted
Accounting Principles (GAAP) to be
accounted for separately from the host
contract.

§703.104 Requirements for counterparty
agreements, collateral and Margining.

To enter into Derivatives transactions
under this subpart, a Federal credit
union must:

(a) Have an executed Master Services
Agreement with a Domestic
Counterparty. Such agreement must be
reviewed by counsel with expertise in
similar types of transactions to ensure
the agreement reasonably protects the
interests of the Federal credit union;

(b) Utilize contracted Margin
requirements with a maximum Margin
threshold amount of $250,000; and

(c) Accept as eligible collateral, for
Margin requirements, only the
following: Cash (U.S. dollars), U.S.
Treasuries, government-sponsored
enterprise debt, U.S. government agency
debt, government-sponsored enterprise
residential mortgage-backed security
pass-through securities, and U.S.
government agency residential
mortgage-backed security pass-through
securities.

§703.105 Reporting requirements.

(a) Board reporting. At least quarterly,
a Federal credit union’s Senior
Executive Officers must deliver a
comprehensive Derivatives report, as
described in paragraph (c) of this
section to the Federal credit union’s
board of directors.

(b) Senior Executive Officer and asset
liability or similarly functioning
committee. At least monthly, Federal
credit union staff must deliver a
comprehensive Derivatives report, as
described in paragraph (c) of this
section to the Federal credit union’s
Senior Executive Officers and, if
applicable, the Federal credit union’s
asset liability or similarly functioning
committee.

(c) Comprehensive Derivatives
management report. At a minimum, the
reports required in paragraphs (a) and
(b) of this section must include:

(1) Identification of any areas of
noncompliance with any provision of
this subpart or the Federal credit
union’s policies, and the planned
remediation of such noncompliance;

(2) An itemization of the Federal
credit union’s individual transactions
subject to this subpart, the current
values of such transactions, and each
individual transaction’s intended use
for Interest Rate Risk mitigation;

(3) A comprehensive view of the
Federal credit union’s risk reports,
including, but not limited to, Interest
Rate Risk calculations with details of
the transactions subject to this subpart.

(d) Reports required by this section
must, at a minimum, be retained in
accordance with the requirements in
Appendix A to part 749.

(e) Notification of any noncompliance
as part of the Derivatives management
report required in paragraph (c)(1) of
this section must be submitted to the
applicable Regional Director
immediately after it has been submitted
to the Federal credit union’s board of
directors.

(f) The NCUA may, at any time,
request the Derivatives management
report required by paragraph (c) of this
section.

§703.106 Operational support
requirements.

(a) Required experience and
competencies. A Federal credit union
using Derivative transactions subject to
this subpart must internally possess the
following experience and competencies:

(1) Board. (i) Before entering into the
initial Derivatives transaction, a Federal
credit union’s board members must
receive training that provides a general
understanding of the Derivative
transactions, and the knowledge
required to provide strategic oversight of
the Federal credit union’s Derivatives
program.

(ii) Any person that becomes a board
member after the initial Derivatives
transaction must receive the same
training as required by paragraph
(a)(1)(i) of this section.

(iii) At least annually after the initial
Derivatives transaction, as part of the
Derivatives reporting requirement in
§703.105(a), the Federal credit union’s
Senior Executive Officers must brief the
board on the Federal credit union’s use
of Derivatives to manage Interest Rate
Risk.

(2) Senior executive officers. A
Federal credit union’s Senior Executive
Officers must be able to understand,
approve, and provide oversight for the
Derivatives program. These individuals
must have a comprehensive
understanding of how the Derivative
transactions fit into the Federal credit
union’s Interest Rate Risk management
process.

(3) Qualified Derivatives personnel.
To engage in the Derivative transactions,
a Federal credit union must employ staff
with experience in the following areas:

(i) Asset/liability risk management.
Staff must be qualified to understand
and oversee asset/liability risk
management, including the appropriate
role of the transactions subject to this
subpart. Staff must also be qualified to
understand and undertake or oversee
the appropriate modeling and analytics
related to Net Economic Value and
Earnings at Risk;

(ii) Accounting and financial
reporting. Staff must be qualified to
understand and oversee appropriate
accounting and financial reporting for
Derivatives in accordance GAAP;

(iii) Derivatives execution and
oversight. Staff must be qualified to
undertake or oversee Derivative trade
executions; and

(iv) Counterparty, collateral, and
Margin management. Staff must be
qualified to evaluate counterparty,
collateral, and Margin risk as described
in § 703.104 of this subpart.

(b) Required review and internal
controls structure. To effectively
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manage the transactions subject to this
subpart, a Federal credit union must
assess the effectiveness of its
management and internal controls
structure. At a minimum, the internal
controls structure must include:

(1) Transaction review. Before
executing any transaction, a Federal
credit union must identify and
document the circumstances that lead to
the decision to execute a transaction,
specify the strategy the Federal credit
union will employ, and demonstrate the
economic effectiveness of the
transaction;

(2) Internal controls review. Within
the first year after commencing its first
Derivatives transaction, a Federal credit
union must have an internal controls
review that is focused on the integration
and introduction of the program, and
ensure the timely identification of
weaknesses in internal controls,
accounting, and all operational and
oversight processes. This review must
be performed by an independent
external unit or, if applicable, the
Federal credit union’s internal auditor;

(3) Financial statement audit. Any
Federal credit union engaging in
Derivatives transactions pursuant to this
subpart must obtain an annual financial
statement audit, as defined in § 715.2(d)
of this chapter, and be compliant with
GAAP for all Derivatives-related
accounting and reporting;

(4) Collateral management review.
Before executing its first Derivative
transaction, a Federal credit union must
establish a collateral management
process that monitors a Federal credit
union’s collateral and Margining
requirements and ensures that its
transactions are collateralized in
accordance with the collateral
requirements of this subpart and a
Federal credit union’s Master Services
Agreement with its counterparty; and

(5) Liquidity review. Before executing
its first Derivative transaction, a Federal
credit union must establish a liquidity
review process to analyze and measure
potential liquidity needs related to its
Derivatives program and the additional
collateral requirements due to changes
in interest rates. The Federal credit
union must, as part of its liquidity risk
management, calculate and track
contingent liquidity needs in the event
a transaction needs to be novated or
terminated, and must establish effective
controls for liquidity exposures arising
from both market or product liquidity
and instrument cash flows.

(6) Separation of duties. A Federal
credit union’s process, whether
conducted internally or by an external
service provider, must have appropriate
separation of duties for the following

functions defined in subsection (a)(3) of
this section:

(i) Asset/liability risk management;

(ii) Accounting and financial
reporting;

(iii) Derivatives execution and
oversight; and

(iv) Counterparty, collateral, and
Margin management

(c) Policies and procedures. A Federal
credit union using Derivatives,
permitted under this subpart, must
operate according to comprehensive
written policies and procedures for
control, measurement, and management
of Derivative transactions. At a
minimum, the policies and procedures
must address the requirements of this
subpart and any additional limitations
imposed by the Federal credit union’s
board of directors. A Federal credit
union’s board of directors must review
the policies and procedures described in
this section at least annually and update
them when necessary.

§703.107 External service providers.

(a) General. A Federal credit union
using Derivatives may use external
service providers to support or conduct
aspects of its Derivative management
program, provided:

(1) The external service provider,
including affiliates, does not:

(i) Act as a counterparty to any
Derivative transactions that involve the
Federal credit union;

(ii) Act as a principal or agent in any
Derivative transactions that involve the
Federal credit union; or

(iii) Have discretionary authority to
execute any of the Federal credit
union’s Derivative transactions.

(2) The Federal credit union has the
internal capacity, experience, and skills
to oversee and manage any external
service providers it uses; and

(3) The Federal credit union
documents the specific uses of external
service providers in its policies and
procedures, as described in § 703.106(c)
of this subpart.

(b) This section does not alleviate the
responsibility of the Federal credit
union to employ qualified staff in
accordance with §703.106 of this
subpart.

§703.108 Notification and application
requirements.

(a) Notification. A Federal credit
union that meets the following
requirements must notify the applicable
Regional Director in writing within five
business days after entering into its first
Derivatives transaction:

(1) The Federal credit union’s most
recent NCUA Management component
is a rating of 1 or 2; and

(2) The Federal credit union has
assets of at least $500 million as of its
most recent call report.

(b) Application. A Federal credit
union that does not meet the
requirements of paragraphs (a)(1) and/or
(2) of this section must obtain approval
before engaging in Derivatives under
this subpart from its applicable Regional
Director, by submitting an application,
that, at a minimum, includes the
following:

(1) An Interest Rate Risk mitigation
plan that shows how Derivatives are one
aspect of the Federal credit union’s
overall Interest Rate Risk mitigation
strategy, and an analysis showing how
the Federal credit union will use
Derivatives in conjunction with other
on-balance sheet instruments and
strategies to effectively manage its
Interest Rate Risk;

(2) A list of the Derivatives products
and characteristics of such products the
Federal credit union is planning to use;

(3) Draft policies and procedures that
the Federal credit union has prepared in
accordance with §703.106 of this
subpart;

(4) How the Federal credit union
plans to acquire, employ, and/or create
the resources, policies, processes,
systems, internal controls, modeling,
experience, and competencies to meet
the requirements of this subpart. This
includes a description of how the
Federal credit union will ensure that
Senior Executive Officers, the board of
directors, and personnel have the
knowledge and experience in
accordance with the requirements of
this subpart;

(5) A description of how the Federal
credit union intends to use external
service providers as part of its
Derivatives program, and a list of the
name(s) of and service(s) provided by
the External Service Providers, as
described in § 703.107 of this subpart, it
intends to use;

(6) A description of how the Federal
credit union will support the operations
of Margining and collateral, as described
in § 703.104 of this subpart;

(7) A description of how the Federal
credit union will comply with the
accounting and financial reporting in
GAAP; and

(8) Any additional information
requested by the Regional Director.

(c) Application review. (1) After the
applicable Regional Director has
completed his or her review, including
any requests for additional information,
the Regional Director will notify the
Federal credit union in writing of his or
her decision. Any denials will include
the reason(s) for such denial. A Federal
credit union subject to paragraph (b) of
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this section may not enter into any
Derivative transactions under this
subpart until it receives approval from
the applicable Regional Director. At a
Regional Director’s discretion, a Federal
credit union may reapply if its initial
application is denied.

(2) A Federal credit union that
receives a denial of its application may
appeal such decision in accordance
with part 746 of the NCUA’s
regulations.

(d) Change in condition. A Federal
credit union must immediately cease
entering into any new Derivatives and
contact the applicable Regional Director,
if the Federal credit union experiences
a change in condition such that it no
longer meets the requirements of
paragraph (a) of this section or renders
its approved application inaccurate. The
applicable Regional Director may take
all necessary actions, including, but not
limited to, revoking a Federal credit
union’s authority to engage in
Derivatives and/or requiring divesture
of current Derivatives.

§703.109 Regulatory violation or unsafe
and unsound condition.

(a) Upon determination by the
applicable Regional Director, and
written notice by the same, a Federal
credit union that: No longer meets the
requirements of this subpart; if
applicable, fails to comply with its
approved application; or is operating in
an unsafe or unsound condition must
immediately stop entering into any new
Derivative transactions until the Federal
credit union is notified by the
applicable Regional Director that it is
permitted to resume engaging in
transactions under this subpart.

(b) If the applicable Regional Director
renders an unsafe or unsound condition
in their determination, he or she will
provide the Federal credit union as part
of the written notice the reason(s) for
such determination.

(c) During this period, however, the
Federal credit union may terminate
existing Derivative transactions. A
Regional Director may permit a Federal
credit union to enter into offsetting
transactions if he or she determines
such transactions are part of a corrective
action strategy; and

(d) A Federal credit union that
receives written notice under this
section may appeal such determination
in accordance with part 746 of the
NCUA'’s regulations.

PART 741—REQUIREMENTS FOR
INSURANCE

m 7. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766(a), 1781—
1790, and 1790d; 31 U.S.C. 3717.

m 8. Amend § 741.219 by revising
paragraph (b) to read as follows:

§741.219 Investment requirements.
* * * * *

(b) Any credit union which is insured
pursuant to title IT of the Act must notify
the applicable NCUA Regional Director
in writing within five business days
after entering into its first Derivatives
transaction. Such transactions do not
include those included in § 703.14 of
this chapter.

PART 746—APPEALS PROCEDURES

m 9. The authority citation for part 746
continues to read as follows:

Authority: 12 U.S.C. 1766, 1787, and 1789.

m 10. Amend § 746.201 by revising
paragraph (c) to read as follows:

§746.201 Authority, purpose, and scope.
(c) Scope. This subpart covers the
appeal of initial agency determinations
by a program office which the petitioner
has a right to appeal to the NCUA Board
under the following regulations:
§§701.14(e), 701.21(h)(3), 701.22(c),
701.23(h)(3), 701.32(b)(5), and
701.34(a)(4), appendix A to part 701 of
this chapter, appendix B to part 701 of
this chapter, Chapters 1 through 4,
§§703.20(d), 703.108(b), 705.10(a),
708a.108(d), 708a.304(h), 708a.308(d),
709.7, 741.11(d), and 745.201(c),
subpart J to part 747 of this chapter, and
§ 750.6(b).
[FR Doc. 202023968 Filed 10-28-20; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0915; Project
Identifier AD—2020-00661-Q]

RIN 2120-AA64

Airworthiness Directives; Rockwell
Collins, Inc., Global Positioning
Systems

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for

certain Rockwell Collins, Inc. (Rockwell
Collins), GPS-4000S Global Positioning

Systems (GPS) installed on airplanes.
This proposed AD was prompted by an
un-annunciated GPS position error,
which could cause a misleading
localizer performance with vertical
guidance (LPV) glidepath, resulting in
controlled flight into terrain (CFIT).
This proposed AD would require
upgrading the GPS—4000S. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by December 14,
2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Rockwell Collins,
Inc., 400 Collins Road NE, Cedar
Rapids, IA 52498; phone: 319-295—
5000; email: customersupport@
rockwellcollins.com; internet: https://
www.rockwellcollins.com/. You may
view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, MO 64106. For information
on the availability of this material at the
FAA, call 816-329-4148. It is also
available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0915.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0915; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Paul
Rau, Aerospace Engineer, Wichita ACO
Branch, FAA, 1801 Airport Road,
Wichita, Kansas 67209; phone: 316—
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946—4149; fax: 316-946—4107; email:
paul.rau@faa.gov or Wichita-COS@
faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2020-0915; Project
Identifier AD-2020-00661-Q" at the
beginning of your comments. The most
helpful comments reference a specific
portion of the proposal, explain the
reason for any recommended change,
and include supporting data. The FAA
will consider all comments received by
the closing date and may amend this
proposal because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact we receive about this NPRM.

Confidential Business Information
CBI is commercial or financial

information that is both customarily and

actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as

private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Paul Rau, Aerospace
Engineer, Wichita ACO Branch, FAA,
1801 Airport Road, Wichita, Kansas
67209; phone: 316-946—4149; fax: 316—
946-4107; email: paul.rau@faa.gov or
Wichita-COS@faa.gov. Any commentary
that the FAA receives which is not
specifically designated as CBI will be
placed in the public docket for this
rulemaking.

Discussion

The FAA was notified of a software
error in the Rockwell Collins GPS—
4000S GPS, part number (P/N) 822—
2189-100, installed on airplanes. The
software error can result in an un-
annunciated inaccurate GPS position in
the region within approximately 1,000
miles (+/— 20 degrees) of 180 degrees
west longitude. The software
improperly applies the wide area
augmentation system ionospheric delay
corrections to the GPS signal from
satellites located across the 180th
meridian. Due to this anomaly, the
position accuracy may be diminished
such that the GPS-4000S P/N 822—
2189-100 will not support LPV
approaches in the affected region. This
condition, if not addressed, could result
in a misleading glidepath on an affected
LPV approach resulting in CFIT.

ESTIMATED COSTS

Related Service Information

The FAA reviewed Rockwell Collins
Service Information Letter (SIL) GPS—
4X00()-19-3, Revision No. 2, dated
March 25, 2020. The service letter
describes the unsafe condition and
provides operating limitations for
approaches to airports in the affected
region until the software is upgraded.

The FAA also reviewed Rockwell
Collins Service Bulletin GPS—4X00()-
34-510, Revision No. 1, dated March 6,
2020. The service bulletin specifies
procedures for upgrading the GPS—
40008 software, which removes P/N
822—-2189-100 and installs P/N 822—
2189-101.

FAA’s Determination

The FAA is issuing this AD because
it evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This proposed AD would require
removing P/N 822-2189-100 GPS-
4000S Global Positioning System(s)
from the airplane and installing P/N
822-2189-101 GPS-4000S Global
Positioning System(s).

Costs of Compliance

The FAA estimates that this proposed
AD would affect 3,500 airplanes of U.S.
registry. The FAA estimates that 2,000
airplanes have two GPS—4000S units
installed and 1,500 airplanes have one
GPS—4000S unit installed.

The FAA estimates the following
costs to comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replace GPS-4000S (airplanes with 2 units | 7 work-hours x $85 per hour = $595 ............. $4,540.00 $5,135 $10,270,000
installed).
Replace GPS—4000S (airplanes with single | 3.50 work-hours x $85 per hour = $297.50 ... 2,270 2,567.50 3,851,250
unit installed).

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all costs in this cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and

procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
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have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Rockwell Collins, Inc.: Docket No. FAA—
2020-0915; Project Identifier AD—2020—
00661-Q.

(a) Comments Due Date

The FAA must receive comments by
December 14, 2020.

(b) Affected ADs

None.
(c) Applicability

This airworthiness directive (AD) applies
to Rockwell Collins, Inc. GPS—4000S Global
Positioning System (GPS) part number (P/N)

822-2189-100 installed on airplanes,
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 3400, NAVIGATION SYSTEM.

(e) Unsafe Condition

This AD was prompted by an un-
annunciated GPS vertical error that could
result in a hazardously misleading localizer
performance vertical (LPV) glidepath. The
FAA is issuing this AD to prevent a
misleading GPS position on an LPV
approach. The unsafe condition, if not
addressed, result in a misleading GPS

position on an LPV approach resulting in
controlled flight into terrain.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Actions

(1) Within 24 months after the effective
date of this AD, replace GPS—4000S GPS P/
N 822—-2189-100 with P/N 822—2189-101.

(2) As of the effective date of this AD, do
not install GPS—4000S GPS P/N 822—-2189—
100 on any airplane.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (i)(1) of
this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

(1) For more information about this AD,
contact Paul Rau, Aerospace Engineer,
Wichita ACO Branch, FAA, 1801 Airport
Road, Wichita, Kansas 67209; phone: 316—
946-4149; fax: 316—946—4107; email:
paul.rau@faa.gov or Wichita-COS@faa.gov.

(2) For service information identified in
this proposed AD, contact Rockwell Collins,
Inc., Collins Aviation Services, 400 Collins
Road NE, M/S 164-100, Cedar Rapids, IA
52498-0001; telephone: 888—-265-5467 (U.S.)
or 319-265-5467; fax: 319-295—-4941
(outside U.S.); email: techmanuals@
rockwellcollins.com; internet: https://
portal.rockwellcollins.com/web/publications-
and-training. You may view this referenced
service information at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 901 Locust, Kansas City, MO
64106. For information on the availability of
this material at the FAA, call 816-329-4148.

Issued on October 21, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-23812 Filed 10-28-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2020-0973; Project
Identifier MCAI-2020-01113-T]

RIN 2120-AA64

Airworthiness Directives; ATR—GIE
Avions de Transport Régional
Airplanes Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2000-23-04 R1 and AD 2018-20-14,
which apply to certain ATR—GIE
Avions de Transport Régional Model
ATR42-500 airplanes. AD 2000-23-04
R1 and AD 2018-20-14 require revising
the maintenance or inspection program,
as applicable, to incorporate new and/
or more restrictive maintenance
requirements and airworthiness
limitations. Since the FAA issued AD
2000-23-04 R1 and AD 2018-20-14, the
FAA has determined that new or more
restrictive airworthiness limitations are
necessary. This proposed AD would
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which will
be incorporated by reference. The FAA
is proposing this AD to address the
unsafe condition on these products.
DATES: The FAA must receive comments
on this proposed AD by December 14,
2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays.

For EASA AD 2020-0136 that will be
incorporated by reference (IBR) in this
AD, contact the EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
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email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0973.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0973; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA,
2200 South 216th St., Des Moines, WA
98198; telephone and fax 206—231-
3220; email Shahram. Daneshmandi@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2020-0973; Project Identifier
MCAI-2020-01113-T" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
we receive, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact we receive about this proposed
AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), GBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Shahram
Daneshmandi, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3220; email
Shahram. Daneshmandi@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Discussion

The FAA issued AD 2018-20-14,
Amendment 39-19448 (83 FR 52123,
October 16, 2018) (AD 2018—20-14), for
certain ATR—GIE Avions de Transport
Régional Model ATR42-500 airplanes.
AD 2018-20-14 requires revising the
maintenance or inspection program, as
applicable, to incorporate new and/or
more restrictive maintenance
requirements and airworthiness
limitations. The FAA issued AD 2018—
20-14 to address reduced structural
integrity of the airplane. AD 2018-20—
14 specifies that accomplishing the
revision required by paragraph (g) of
that AD terminates all requirements of
AD 2000-23-04 R1, Amendment 39—
12174 (66 FR 19381, April 16, 2001)
(AD 2000-23-04 R1), and all
requirements of AD 2008—-04-19 R1,
Amendment 39-16069 (74 FR 56713,
November 3, 2009) (AD 2008—04-19
R1), and AD 2015-26—09, Amendment
39-18357 (81 FR 1483, January 13,
2016) (AD 2015-26—-09), for ATR—GIE
Avions de Transport Régional Model
ATR42-500 airplanes only.

Actions Since AD 2018-20-14 Was
Issued

Since the FAA issued AD 2018-20-
14, the FAA has determined that new or
more restrictive airworthiness
limitations are necessary. This proposed

AD would supersede both AD 2000-23—
04 R1 and AD 2018-20-14 because the
actions required by AD 2000-23-04 R1
have already been terminated by AD
2018-20-14.

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0136, dated June 18, 2020 (EASA
AD 2020-0136) (also referred to as the
Mandatory Continuing Airworthiness
Information, or “the MCAI”), to correct
an unsafe condition for all Model ATR
42-400 and ATR 42-500 airplane.
Model ATR 42-400 airplanes are not
certificated by the FAA and are not
included on the U.S. type certificate
data sheet; this AD therefore does not
include those airplanes in the
applicability. Airplanes with an original
airworthiness certificate or original
export certificate of airworthiness
issued after April 24, 2020 must comply
with the airworthiness limitations
specified as part of the approved type
design and referenced on the type
certificate data sheet; this AD therefore
does not include those airplanes in the
applicability.

This proposed AD was prompted by
a determination that new or more
restrictive airworthiness limitations are
necessary. The FAA is proposing this
AD to address reduced structural
integrity of the airplane. See the MCAI
for additional background information.

Related IBR Material Under 1 CFR part
51

EASA AD 2020-0136 describes new
or more restrictive airworthiness
limitations for airplane structures and
safe life limits.

This AD would also require the
following service information, which
the Director of the Federal Register
approved for incorporation by reference
as of November 20, 2018 (83 FR 52123,
October 16, 2018).

e ATR ATR42-400/-500, Time Limits
Document (TL), Revision 11, dated May
5, 2015.

e ATR ATR42-400/-500 Time Limits
Temporary Revision TR01/17, dated
May 3, 2017,

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
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notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because the FAA
has evaluated all pertinent information
and determined an unsafe condition
exists and is likely to exist or develop
on other products of the same type
design.

Proposed AD Requirements

This proposed AD would retain the
requirements of AD 2018-20-14. This
proposed AD would also require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations, which are
specified in EASA AD 2020-0136
described previously, as incorporated by
reference. Any differences with EASA
AD 2020-0136 are identified as
exceptions in the regulatory text of this
AD.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections) and Critical
Design Configuration Control
Limitations (CDCCLs). Compliance with
these actions and CDCCLs is required by
14 CFR 91.403(c). For airplanes that
have been previously modified, altered,
or repaired in the areas addressed by
this proposed AD, the operator may not
be able to accomplish the actions
described in the revisions. In this
situation, to comply with 14 CFR
91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph
(n)(1) of this proposed AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2020-0136 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2020-0136
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD

requirement refers to ““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD.

Service information specified in
EASA AD 2020-0136 that is required for
compliance with EASA AD 2020-0136
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA—-2020-0973 after the FAA final
rule is published.

Airworthiness Limitation ADs Using
the New Process

The FAA’s process of incorporating
by reference MCAI ADs as the primary
source of information for compliance
with corresponding FAA ADs has been
limited to certain MCAI ADs (primarily
those with service bulletins as the
primary source of information for
accomplishing the actions required by
the FAA AD). However, the FAA is now
expanding the process to include MCAI
ADs that require a change to
airworthiness limitation documents,
such as airworthiness limitation
sections.

For these ADs that incorporate by
reference an MCAI AD that changes
airworthiness limitations, the FAA
requirements are unchanged. Operators
must revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
the new airworthiness limitation
document. The airworthiness
limitations must be followed according
to 14 CFR 91.403(c) and 91.409(e).

Costs of Compliance

The FAA estimates that this proposed
AD affects 9 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

The FAA estimates the total cost per
operator for the retained actions from
AD 2018-20-14 to be $7,650 (90 work-
hours x $85 per work-hour).

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. In the past,
the agency has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate.

The FAA estimates the total cost per
operator for the new proposed actions to

be $7,650 (90 work-hours x $85 per
work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2000-23-04 R1, Amendment 39—
12174 (66 FR 19381, April 16, 2001);
and AD 2018-20-14, Amendment 39—
19448 (83 FR 52123, October 16, 2018);
and

m b. Adding the following new AD:

ATR—GIE Avions de Transport Régional:
Docket No. FAA-2020-0973; Project
Identifier MCAI-2020-01113-T.

(a) Comments Due Date

The FAA must receive comments by
December 14, 2020.

(b) Affected ADs

(1) This AD replaces AD 2000-23—-04 R1,
Amendment 39-12174 (66 FR 19381, April
16, 2001) (AD 2000-23-04 R1); and AD
2018-20-14, Amendment 39-19448 (83 FR
52123, October 16, 2018) (AD 2018-20-14).

(2) This AD affects AD 2008—04-19 R1,
Amendment 39-16069 (74 FR 56713,
November 3, 2009) (AD 2008—04—19 R1); and
AD 2015-26—09, Amendment 39-18357 (81
FR 1483, January 13, 2016) (AD 2015-26-09).
(c) Applicability

This AD applies to ATR—GIE Avions de
Transport Régional Model ATR42-500
airplanes, certificated in any category, with
an original airworthiness certificate or

original export certificate of airworthiness
dated on or before April 24, 2020.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to prevent reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Maintenance or Inspection
Program Revision, With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2018-20-14, with no
changes. For airplanes with an original
airworthiness certificate or original export
certificate of airworthiness dated on or before
May 3, 2017: Within 90 days after November
20, 2018 (the effective date of AD 2018-20—
14), revise the maintenance or inspection
program, as applicable, to incorporate the
information specified in ATR ATR42-400/-
500, Time Limits Document (TL), Revision
11, dated May 5, 2015; and ATR ATR42-400/
—500 Time Limits Temporary Revision TR01/
17, dated May 3, 2017. The initial
compliance time for accomplishing the tasks
is at the applicable times specified in ATR
ATR42-400/-500, Time Limits Document
(TL), Revision 11, dated May 5, 2015; and
ATR ATR42-400/-500 Time Limits

Temporary Revision TR01/17, dated May 3,
2017; or within 90 days after the November
20, 2018; whichever occurs later, except for
those certification maintenance requirements
(CMRs) tasks identified in figure 1 to
paragraphs (g) and (h) of this AD.

FIGURE 1 TO PARAGRAPHS (g) AND
(h)—GRACE PERIOD FOR CMR TASKS

CMR/Maintenance
Significant Item Compliance time
(MS]) task
213100-2A ........... Within 550 flight hours or 90
213100-2B days, whichever occurs first,
213100-3A after November 20, 2018
213100-3B (the effective date of AD

2018-20-14).

(h) Retained Initial Compliance Times for
Certain CMR Tasks, With No Changes

This paragraph restates the requirements of
paragraph (h) of AD 2018-20-14, with no
changes. For the CMR tasks listed in figure
1 to paragraphs (g) and (h) of this AD, the
initial compliance time for accomplishing the
tasks is at the applicable time specified in
ATR ATR42-400/-500 Time Limits
Temporary Revision TR01/17, dated May 3,
2017; or within the compliance time
specified in figure 1 to paragraphs (g) and (h)
of this AD; whichever occurs later.

(i) Retained Restrictions on Alternative
Actions, Intervals, and Critical Design
Configuration Control Limitations, With a
New Exception.

This paragraph restates the requirements of
paragraph (i) of AD 2018-20-14, with a new
exception. Except as required by paragraph
(1) of this AD, after the maintenance or
inspection program, as applicable, has been
revised as required by paragraph (g) of this
AD, no alternative actions (e.g., inspections),
intervals, and/or CDCCLs may be used unless
the actions, intervals, and/or CDCCLs are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (n)(1) of
this AD.

(j) New Maintenance or Inspection Program
Revision

Except as specified in paragraph (k) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2020-0136, dated
June 18, 2020 (EASA AD 2020-0136).
Accomplishing the maintenance or
inspection program revision required by this
paragraph terminates the requirements of
paragraph (g) of this AD.

(k) Exceptions to EASA AD 2020-0136

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2020—
0136 do not apply to this AD.

(2) Paragraph (3) of EASA AD 2020-0136
specifies revising “the approved AMP”
within 12 months after its effective date, but
this AD requires revising the existing
maintenance or inspection program, as
applicable, to incorporate the “limitations,
tasks and associated thresholds and
intervals” specified in paragraph (3) of EASA

AD 2020-0136 within 90 days after the
effective date of this AD.

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2020-0136 is at the applicable
“associated thresholds” specified in
paragraph (3) of EASA AD 2020-0136, or
within 90 days after the effective date of this
AD, whichever occurs later.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2020-0136 do not
apply to this AD.

(5) The “Remarks” section of EASA AD
2020-0136 does not apply to this AD.

(1) New Provisions for Alternative Actions,
Intervals, and CDCCLs

After the maintenance or inspection
program has been revised as required by
paragraph (j) of this AD, no alternative
actions (e.g., inspections), intervals, and
CDCCLs are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2020-0136.

(m) Terminating Action for Other ADs

Accomplishing the actions required by
paragraph (g) or (j) of this AD terminates all
requirements of the ADs specified in
paragraphs (m)(1) and (2) of this AD for
ATR—GIE Avions de Transport Régional
Model ATR42-500 airplanes only.

(1) AD 2008-04-19 R1.

(2) AD 2015-26-09.

(n) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (0)(2) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) AMOCs approved previously for AD
2018-20-14 are approved as AMOCs for the
corresponding provisions of EASA AD 2020-
0136 that are required by paragraph (g) of this
AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or ATR-GIE Avions de Transport
Régional’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.
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(o) Related Information

(1) For information about EASA AD 2020—
0136, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 8999 000; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Airworthiness Products
Section, Operational Safety Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195. This
material may be found in the AD docket on
the internet at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2020-0973.

(2) For more information about this AD,
contact Shahram Daneshmandi, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206 231 3220; email
Shahram.Daneshmandi@faa.gov.

Issued on October 23, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-23932 Filed 10-28-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 334
[COE-2020-0015]

Danger Zone; Pacific Ocean at U.S.
Marine Corps Base, Camp Blaz, Mason
Live-Fire Training Range Complex, on
the North Coast of Guam

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The U.S. Army Corps of
Engineers (Corps) is proposing to revise
its existing regulations to establish a
danger zone at the U.S. Marine Corps
Base, Camp Blaz in the Pacific Ocean,
Guam. The Marine Corps requested
establishment of a danger zone
extending over the Pacific Ocean
adjacent to the Mason Live-Fire
Training Range Complex (LFTRC).
Establishment of the danger zone would
intermittently restrict commercial,
public, and private vessels from
entering or lingering in the restricted
safety zone to ensure public safety
during small arms training activities.
This danger zone is necessary to
minimize potential conflicts between
local populace activities and ongoing
military training in the subject area.

DATES: Written comments must be
submitted on or before November 30,
2020.

ADDRESSES: You may submit comments,
identified by docket number COE-
2020-0015, by any of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Email: david.b.olson@usace.army.mil.
Include the docket number, COE-2020—
0015, in the subject line of the message.

Mail: U.S. Army Corps of Engineers,
Attn: CECW-CO-R (David B. Olson),
441 G Street NW, Washington, DC
20314-1000.

Hand Delivery/Courier: Due to
security requirements, we cannot
receive comments by hand delivery or
courier.

Instructions: Direct your comments to
docket number COE-2020-0015. All
comments received will be included in
the public docket without change and
may be made available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the commenter indicates that the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI, or otherwise
protected, through regulations.gov or
email. The regulations.gov website is an
anonymous access system, which means
we will not know your identity or
contact information unless you provide
it in the body of your comment. If you
send an email directly to the Corps
without going through regulations.gov,
your email address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
internet. If you submit an electronic
comment, we recommend that you
include your name and other contact
information in the body of your
comment and with any disk or compact
disk you submit. If we cannot read your
comment because of technical
difficulties and cannot contact you for
clarification, we may not be able to
consider your comment. Electronic
comments should avoid the use of any
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: For access to the docket to
read background documents or
comments received, go to
www.regulations.gov. All documents in
the docket are listed. Although listed in
the index, some information is not
publicly available, such as CBI or other

information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson, Headquarters, Operations
and Regulatory Community of Practice,
Washington, DC at 202-761-4922.

SUPPLEMENTARY INFORMATION:
Background

Pursuant to its authorities in Section
7 of the Rivers and Harbors Act of 1917
(40 Stat 266; 33 U.S.C. 1) and Chapter
XIX of the Army Appropriations Act of
1919 (40 Stat 892; 33 U.S.C. 3) the Corps
is proposing to amend the regulations at
33 CFR part 334 by establishing a
danger zone in the Pacific Ocean. The
amendment to this regulation will allow
the Commanding Officer of the U.S.
Marine Corps Base, Camp Blaz, Guam to
restrict passage of persons, watercraft,
and vessels in the waters within the
danger zone during use of the Mason
Live-Fire Training Range. The
establishment of the danger zone would
intermittently restrict passage of
persons, watercraft, and vessels from
entering or lingering in the danger zone
to ensure public safety during live-fire
training activities at the Mason LFTRC.
This danger zone will be in place as a
precautionary measure to protect the
public from any potential impacts in
firing small arms to the north.

The Department of Defense military
forces and the Government of Guam law
enforcement agencies are required to
qualify with their assigned weapons
prior to executing their duties and
further the execution of their assigned
mission. These ranges are not only used
by military forces assigned to the island,
but also deployable military forces
(Army, Navy, Air Force, and Marines).
The Department of Defense requires
frequent firing of assigned weapons to
ensure proficiency in the use and
operations of assigned weapons.

The proposed danger zone would
comprise approximately 3,660 acres
extending into the ocean approximately
2.8 miles from the north coast of Guam.
The proposed establishment of this
danger zone was considered in the Final
Guam and CNMI Military Relocation
Environmental Impact Statement (2015).
The Department of the Navy considered
the environmental consequences of the
proposed action, strategic implications,
operational training requirements, and
obligations under treaties and
announced its decision to construct and
operate a live-fire training range
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complex on Guam in support of the
relocation of U.S. Marines.

The Mason LFTRC will consist of five
ranges firing small arms up to and
including .50 caliber rifles and heavy
machine guns. This location is part of
the Marine Corps Base Camp Blaz
(MCBCB) facility and meets all of the
landside requirements of a small arms
range. With limited land on the island,
it is not feasible to have the firing range
and danger zone completely on land.

The Installation Range Control Officer
(IRCO) will be responsible for
submitting all Notice to Mariners (NTM)
no later than 24 hours before the use of
the range and publishing the range
schedule and standard operating
procedures on the MCBCB web page.
The establishment of the danger zone
would ensure public safety and
facilitate safe live-fire training. “Day”’
operations would occur between 7:00
a.m. and 7:00 p.m. “Night” operations
(estimated to occur two nights per week)
would occur between 7:00 p.m. and
10:00 p.m. or 6:00 a.m. and 6:59 a.m. No
training is planned to occur between the
hours of 10:00 p.m. and 6:00 a.m. When
the danger zone is activated it will be
closely monitored by surface radar and
personnel designated to serve as
observers. Due to the extreme depth of
the waters off the coast of Guam buoys
will not be employed.

Procedural Requirements

a. Review Under Executive Orders
12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This proposed rule
has not been designated a “significant
regulatory action,” under Executive
Order 12866. Accordingly, this
proposed rule has not been reviewed by
the Office of Management and Budget
(OMB), and pursuant to OMB guidance
it is exempt from the requirements of
Executive Order 13771.

The Corps determined this proposed
rule is not a significant regulatory
action. This regulatory action
determination is based on the proposed
rule governing the danger zone, which
would not allow any person, vessel or
other craft to enter or remain in the area
during times designated for live-fire
except those authorized by the enforcing
agency. When the range is not in use,
the danger zone will be open to normal

maritime traffic and to all activities,
including anchoring and loitering.

b. Review Under the Regulatory
Flexibility Act

This proposed rule has been reviewed
under the Regulatory Flexibility Act
(Pub. L. 96—-354). The Regulatory
Flexibility Act generally requires an
agency to prepare a regulatory flexibility
analysis of any rule subject to notice-
and-comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities
(i.e., small businesses and small
governments). The proposed danger
zone is necessary to protect public
safety during use of the small arms
range. The proposed danger zone will be
in effect on an intermittent basis, and
persons, vessels, and other watercraft
can transit around the danger zone
when it is in effect and live-firing
exercises may be conducted. The
proposed danger zone would not allow
any person, vessel or other craft to enter
or remain in the area during times
designated for live-fire except those
authorized by the enforcing agency.
When the range is not in use, the danger
zone will be open to normal maritime
traffic and to all activities, including
anchoring and loitering. Unless
information is obtained to the contrary
during the comment period, the Corps
certifies that the proposed rule would
have no significant economic impact on
the public. After considering the
economic impacts of this proposed
danger zone regulation on small entities,
I certify that this action will not have a
significant impact on a substantial
number of small entities.

c. Review Under the National
Environmental Policy Act

Due to the administrative nature of
this action and because there is no
intended change in the use of the area,
the Corps expects that this regulation, if
adopted, will not have a significant
impact on the quality of the human
environment and, therefore, preparation
of an environmental impact statement
will not be required. An environmental
assessment will be prepared after the
public notice period is closed and all
comments have been received and
considered.

d. Unfunded Mandates Act

This proposed rule does not contain
a Federal mandate that may result in
expenditures of $100 million or more
for state, local, and tribal governments,
in the aggregate, or the private sector in

any one year. Therefore, this proposed
rule is not subject to the requirements
of Sections 202 and 205 of the
Unfunded Mandates Reform Act
(UMRA). The proposed rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. Therefore, the proposed
rule is not subject to the requirements
of Section 203 of UMRA.

e. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The Corps will
submit a report containing the final rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States. A major
rule cannot take effect until 60 days
after it is published in the Federal
Register. This final rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 33 CFR part 334

Danger zones, Navigation (water),
Restricted areas, Waterways.

For the reasons set forth in the
summary above, the Corps proposes to
amend 33 CFR part 334 as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

m 1. The authority citation for part 334
continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3).

m 2. Add § 334.1425 to read as follows:

§334.1425 Pacific Ocean adjacent to the
Mason Live-Fire Training Range Complex
located at U.S. Marine Corps Base, Camp
Blaz, on the northwestern coast of Guam;
danger zone.

(a) Area of Proposed Danger Zone.
The danger zone will consist of two
areas: An outer area (Area 1) for large
caliber weapons and a smaller area
(Area 2) for smaller caliber weapons
within Area 1. The datum for the
coordinates is NAD-83.

(1) Area 1. The waters bounded by the
following seven points: Point A
(13°38’59.443” N; 144°51'11.522" E)
following the mean high water line to
Point B (13°38736.722"” N;
144°52’50.256” E), following the mean
high water line to Point C
(13°38’33.936” N; 144°52'53.031” E), to
Point D (13°40°8.336” N; 144°53'44.876”
E), to Point E (13°40’56.842"” N;
144°53’42.808” E), to Point F
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(13°41’28.434” N; 144°52’37.582” E), and
Point G (13°41’3.344” N; 144°51’53.652”
E).

(2) Area 2. A subset of waters within
Area 1 bounded by the following six
points: Point A (13°397.432” N;
144°52’8.210” E) following the mean
high water line to Point B
(13°38736.722” N; 144°52’50.256” E),
following the mean high water line to
Point C (13°38”33.936” N;
144°52’53.031” E), to Point D
(13°39'54.724” N; 144°53’37.400” E), to
Point E (13°40°25.737” N;
144°52’43.157” E), and Point F
(13°40’6.494” N; 144°52’7.349” E).

(b) The regulation. (1) The enforcing
agency will designate which area will be
closed for use on dates designated for
live-fire. No persons, watercrafts, or
vessels shall enter, or remain, in the
area during the times designated for
live-fire except those authorized by the
enforcing agency. The Installation Range
Control Officer will be responsible for
submitting all local Notices to Mariners
of specific dates of firing, which will be
disseminated through the U.S. Coast
Guard and on the Marine Corps Base
Camp Blaz website. The area will be
open to normal maritime traffic when
the range is not in use.

(2) When the range is in use red flags
will be displayed from a conspicuous
and easily seen location on the east and
west boundary of the danger zone to
signify that the range is in use. These
flags will be removed when firing ceases
for the day.

(3) During the night firing, red lights
will be displayed on the east and west
side of the danger zone to enable safety
observers to detect vessels which may
attempt to enter the danger zone. All
range flags and red lights will be visible
from 360 degrees. Due to the depth of
the ocean the danger zone will not be
marked with buoys.

(c) Enforcement. The restrictions on
public access through the danger zone
shall be enforced by the Commander,
Marine Corps Base, Camp Blaz, and
such agencies as the Commander may
designate in writing.

Thomas P. Smith,

Chief, Operations and Regulatory Division
Directorate of Civil Works.

[FR Doc. 2020-22895 Filed 10-28-20; 8:45 am]
BILLING CODE 3720-58-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2020-0425; FRL-10015-
07-Region 9]

Approval of Air Quality Implementation
Plans; California; Sacramento Metro
Area; 2008 8-Hour Ozone
Nonattainment Area Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve,
or conditionally approve, all or portions
of two state implementation plan (SIP)
revisions submitted by California to
meet Clean Air Act (CAA or “Act”)
requirements for the 2008 8-hour ozone
national ambient air quality standards
(NAAQS or “standards”) in the
Sacramento Metro ozone nonattainment
area. These SIP revisions include the
‘““‘Sacramento Regional 2008 NAAQS 8-
hour Attainment and Reasonable
Further Progress Plan” and the
Sacramento Metro portion of the “2018
Updates to the California State
Implementation Plan.” Collectively, the
EPA refers to these submittals as the
“Sacramento Metro Area Ozone SIP.”
The Sacramento Metro Area Ozone SIP
addresses the CAA nonattainment area
requirements for the 2008 ozone
NAAQS, such as the requirements for an
emissions inventory, an attainment
demonstration, reasonable further
progress, reasonably available control
measures, and contingency measures,
and it establishes motor vehicle
emissions budgets. The EPA is
proposing to approve the Sacramento
Metro Area Ozone SIP as meeting all the
applicable ozone nonattainment area
requirements, except for the
contingency measure requirement
where the EPA is proposing a
conditional approval. Also, the EPA is
beginning the adequacy process for the
2023 and 2024 motor vehicle emissions
budgets in the Sacramento Metro Area
Ozone SIP via this proposed rule.
DATES: Written comments must arrive
on or before November 30, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2020-0425 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any

information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, or if
you need assistance in a language other
than English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: ]erry
Wamsley, Air Planning Office (ARD-2),
EPA Region IX, 75 Hawthorne Street,
San Francisco, CA 94105, (415) 947—
4111, or by email at Wamsley.Jerry@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.
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IV. Proposed Action
V. Statutory and Executive Order Reviews

I. Regulatory Context

A. Ozone Standards, Area Designations,
and SIPs

Ground-level ozone pollution is
formed from the reaction of volatile
organic compounds (VOC) and oxides of
nitrogen (NOx) in the presence of
sunlight.® These two pollutants, referred
to as ozone precursors, are emitted by
many types of sources, including on-and
off-road motor vehicles and engines,
power plants and industrial facilities,
and smaller area sources such as lawn
and garden equipment and paints.
Scientific evidence indicates that
adverse public health effects occur
following exposure to ozone,
particularly in children and adults with
lung disease. Breathing air containing
ozone can reduce lung function and
inflame airways, which can increase
respiratory symptoms and aggravate
asthma or other lung diseases.?

In 1979, under section 109 of the
CAA, the EPA established primary and
secondary national ambient air quality
standards for ozone at 0.12 parts per
million (ppm) averaged over a 1-hour
period (“1-hour ozone standard”).3

With the CAA Amendments of 1990,
the Sacramento Metro ozone
nonattainment area (‘“Sacramento Metro
Area”) was designated as ““Serious’’ for
the 1979 1-hour ozone standard and was
required to submit an attainment plan
designed to meet this NAAQS by 1999.
The California Air Resources Board
(CARB) submitted such an attainment
plan to the EPA on November 15, 1994,
and we approved this attainment plan
on January 8, 1997.4 When subsequent
air quality modeling studies from the
State showed that the control strategy in
the 1994 attainment plan would not
meet the 1-hour ozone standard, the
State requested and the EPA approved
a voluntary reclassification from Serious
to “Severe-15.” 5 This reclassification
extended the deadline for attaining the
1-hour ozone standard from 1999 to
November 2005. Based on the air quality
data collected from 2007 through 2009,
the EPA determined that the
Sacramento Metro Area met the 1979 1-

1The State of California refers to reactive organic
gases (ROG) rather than VOC in some of its ozone-
related SIP submissions. As a practical matter, ROG
and VOC refer to the same set of chemical
constituents, and for the sake of simplicity, we refer
to this set of gases as VOC in this proposed rule.

2“Fact Sheet—2008 Final Revisions to the
National Ambient Air Quality Standards for Ozone”
dated March 2008.

344 FR 8202 (February 8, 1979).

462 FR 1150 (January 8, 1997).

560 FR 20237 (April 25, 1995).

hour ozone standard on October 18,
2012.6

On July 18, 1997, the EPA revised the
primary and secondary NAAQS for
ozone to set the acceptable level of
ozone in the ambient air at 0.08 ppm,
averaged over an 8-hour period (1997
8-hour ozone standard”).” The EPA set
the 1997 8-hour ozone standard based
on scientific evidence demonstrating
that ozone causes adverse health effects
at lower concentrations and over longer
periods of time than was understood
when the previous 1-hour ozone
standard was set. The EPA determined
that the 1997 8-hour standard would be
more protective of human health,
especially children and adults who are
active outdoors, and individuals with a
pre-existing respiratory disease, such as
asthma.

In 2004, the Sacramento Metro Area
was designated as nonattainment for the
1997 8-hour ozone standard and
classified as Serious.® Subsequently,
CARB requested that the EPA reclassify
the Sacramento Metro Area, under CAA
section 181(b)(3), from Serious to
“Severe-15.” © The EPA then finalized
the reclassification of the Sacramento
Metro Area to Severe-15 on May 5,
2010.10 The State and local air districts
developed an attainment plan, along
with state-wide and local control
measures, for the 1997 8-hour ozone
standard and submitted the plan and
related components to the EPA over the
course of several years from 2006 to
2013.11 The EPA approved the
“Sacramento 8-Hour Ozone Attainment
Plan” on January 29, 2015.12

On March 27, 2008, the EPA revised
and further strengthened the primary
and secondary NAAQS for ozone by
setting the acceptable level of ozone in
the ambient air at 0.075 ppm, averaged
over an 8-hour period (2008 8-hour
ozone standard”).13 On May 21, 2012,
we designated nonattainment areas for
the 2008 8-hour ozone NAAQS.14 At the
same time, we assigned classifications
to many of these areas based upon their

677 FR 64036 (October 18, 2012).

762 FR 38856 (July 18, 1997).

869 FR 23858 (April 30, 2004).

9 Letter dated February 14, 2008, from James N.
Goldstene, Executive Officer, CARB, to Wayne
Nastri, Regional Administrator, EPA Region IX.

1075 FR 24409 (May 5, 2010).

11 See Table 4 of our proposed rule for a listing
of state and local submittals composing the

attainment plan for the 1997 8-hour ozone standard;

79 FR 61803 (October 15, 2014).

1280 FR 4795 (January 29, 2015). Please see our
proposed rule for this final action for a complete
description of the attainment plan and state and
local control measures; 79 FR 61799 (October 15,
2014).

1373 FR 16436 (March 27, 2008).

1477 FR 30088 (May 21, 2012) and 40 CFR
81.330.

ozone design value, in accordance with
the structure of part D, subpart 2 of Title
I of the CAA.15 We designated the
Sacramento Metro Area as
nonattainment for the 2008 ozone
standards, and at the request of CARB
retained the Severe-15 classification,
consistent with previous ozone
NAAQS.16 The Sacramento Metro
Area’s outermost attainment date for the
2008 8-hour ozone standard is as
expeditious as practicable but no later
than July 20, 2027. As a practical matter,
the Sacramento Metro Area would be
required to demonstrate attainment of
the 2008 NAAQS no later than the
previous ozone season, 2026. As
discussed further below, the EPA has
determined that expeditious attainment
for the Sacramento Metro Area can be
achieved in 2024. Accordingly, the
effective attainment date for the area is
December 31, 2024.

B. The Sacramento Metro Ozone
Nonattainment Area

The Sacramento Metro Area consists
of Sacramento and Yolo counties and
portions of El Dorado, Placer, Solano
and Sutter counties.1” Several local air
agencies have jurisdiction in this area.
Sacramento County is under the
jurisdiction of the Sacramento
Metropolitan Air Quality Management
District (SMAQMD). Yolo County and
the eastern portion of Solano County
comprise the Yolo-Solano AQMD
(YSAQMD). The southern portion of
Sutter County is part of the Feather
River AQMD (FRAQMD). The western
portion of Placer County is part of the
Placer County Air Pollution Control
District (PCAPCD). Lastly, the western
portion of El Dorado County is part of
the E1 Dorado County AQMD
(EDCAQMD). In this action, we refer to
these five districts collectively as the
“Districts.” Under California law, each
air district is responsible for adopting
and implementing stationary source
rules, while CARB adopts and

1569 FR 23858 (April 30, 2004) and 40 CFR
51.903(a). The designations and classifications for
the 2008 8-hour ozone standard for California
nonattainment areas are codified at 40 CFR 81.305.
A design value is an ambient concentration
calculated using a specific methodology to evaluate
monitored air quality data and is used to determine
whether an area’s air quality is meeting a NAAQS.
The methodology for calculating design values for
the 8-hour ozone NAAQS is found in 40 CFR part
50, Appendix I.

1677 FR 30088 (May 21, 2012).

17 For a precise description of the geographic
boundaries of the Sacramento Metro Area for the
2008 ozone standards, see 40 CFR 81.305.
Specifically included portions are the eastern
portion of Solano Gounty, the western portions of
Placer and El Dorado counties outside of the Lake
Tahoe Basin, and the southern portion of Sutter
County.
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implements consumer products and
mobile source rules. The Districts” and
State’s rules are submitted to the EPA by
CARB.

Current ambient 8-hour ozone levels
in the Sacramento Metro Area are well
above the 2008 8-hour ozone NAAQS.
For the 2014-2016 period, the design
value for the area, based on monitored
readings at the Placerville monitor in El
Dorado County, is 0.085 ppm. Since
2010, the highest design values have
been found at the Folsom monitor in
Sacramento County and the Placerville
monitor in El Dorado County, ranging
from 0.085 ppm to 0.102 ppm.18

C. CAA and Regulatory Requirements
for 2008 Ozone Nonattainment Area
SIPs

States must implement the 2008
ozone NAAQS under Title 1, part D of
the CAA, including sections 171-179B
of subpart 1 (“Nonattainment Areas in
General”’) and sections 181-185 of
subpart 2 (““Additional Provisions for
Ozone Nonattainment Areas’’). To assist
states in developing effective plans to
address ozone nonattainment problems,
in 2015, the EPA issued a SIP
Requirements Rule (SRR) for the 2008
ozone NAAQS (2008 Ozone SRR”) that
addressed implementation of the 2008
standards, including attainment dates,
requirements for emissions inventories,
attainment and reasonable further
progress (RFP) demonstrations, among
other SIP elements, as well as the
transition from the 1997 ozone NAAQS
to the 2008 ozone NAAQS and
associated anti-backsliding
requirements.?® The 2008 Ozone SRR is
codified at 40 CFR part 51, subpart AA.
In section III below, we discuss in more
detail the CAA and regulatory
requirements for the air quality plans
required to meet the 2008 ozone
standard.

The EPA’s 2008 Ozone SRR was
challenged, and on February 16, 2018,
the U.S. Court of Appeals for the D.C.
Circuit (“D.C. Circuit”) published its
decision in South Coast Air Quality
Management District v. EPA (“South
Coast IT’) 20 vacating portions of the
2008 Ozone SRR. The only aspect of the

18 Sacramento Regional 2008 NAAQS 8-hour
Attainment and Reasonable Further Progress Plan,
Table 4-2.

1980 FR 12264 (March 6, 2015).

20 South Coast Air Quality Management District v.
EPA, 882 F.3d 1138 (D.C. Cir. 2018). The term
“South Coast II” is used in reference to the 2018
court decision to distinguish it from a decision
published in 2006 also referred to as “South Coast.”
The earlier decision involved a challenge to the
EPA’s Phase 1 implementation rule for the 1997
ozone NAAQS. South Coast Air Quality
Management Dist. v. EPA, 472 F.3d 882 (D.C. Cir.
2006).

South Coast II decision that affects this
proposed action is the vacatur of the
alternative baseline year for RFP plans.
More specifically, the 2008 Ozone SRR
required states to develop the baseline
emissions inventory for RFP plans using
the emissions for the most recent
calendar year for which states submit a
triennial inventory to the EPA under
subpart A (“Air Emissions Reporting
Requirements”’) of 40 CFR part 51,
which was 2011. The 2008 Ozone SRR,
however, allowed states to use an
alternative year, between 2008 and
2012, for the baseline emissions
inventory provided that the state
demonstrated why the alternative
baseline year was appropriate. In the
South Coast II decision, the D.C. Circuit
vacated the provisions of the 2008
Ozone SRR that allowed states to use an
alternative baseline year for
demonstrating RFP.

I1. Submissions From the State of
California To Address 2008 Ozone
Standard Requirements in the
Sacramento Metro Area

A. Summary of Submissions

The EPA’s designation of an area as
nonattainment for a NAAQS starts the
process for a state to develop and
submit to the EPA a plan providing for
attainment of the given NAAQS under
title 1, part D of the CAA. For 8-hour
ozone areas designated as
nonattainment under the 2008 ozone
NAAQS, effective July 20, 2012, the
Sacramento Metro Area’s attainment
plan was due by July 20, 2016.21 The
State did not meet this July 20, 2016
deadline to submit an attainment plan
and the EPA issued a finding of failure
to submit an attainment SIP and several
of its required elements on September
26, 2017.22 This finding of failure to
submit an attainment plan and other
required elements was addressed by the
submittals discussed below.

California has submitted two SIP
revisions to address the Sacramento
Metro Area’s CAA planning obligations
for attaining the 2008 8-hour ozone
standard. The principal submittals are
as follows:

e “Sacramento Regional 2008
NAAQS 8-Hour Ozone Attainment Plan
and Reasonable Further Progress Plan,”
dated July 25, 2017 (“2017 Sacramento
Regional Ozone Plan” or ‘“Plan”); and

e The Sacramento Metro portion of
CARB’s “2018 Updates to the California
State Implementation Plan” (“2018 SIP
Update™).

2140 CFR 51.1108(b) and 40 CFR 51.1110.
2282 FR 44736 (September 26, 2017), effective on
October 26, 2017.

In this document, we are proposing
action on all or portions of these SIP
revisions, which are summarized below.
Collectively, we refer to the relevant
portions of these SIP revisions as the
“Sacramento Metro Area Ozone SIP.”

1. 2017 Sacramento Regional Ozone
Plan

On December 18, 2017, CARB
submitted the 2017 Sacramento
Regional Ozone Plan to the EPA as a
revision to the California SIP.23 The
2017 Sacramento Regional Ozone Plan
addresses the nonattainment area
requirements for the Sacramento Metro
Area concerning the 2008 ozone
NAAQS. The SIP revision for the 2017
Sacramento Regional Ozone Plan
includes the Plan itself with its chapters
and appendices, plus the Districts’
resolutions of adoption for the plan, and
CARB’s resolution of adoption for the
2017 Sacramento Regional Ozone Plan.
The 2017 Sacramento Regional Ozone
Plan was adopted by the Districts’
governing boards beginning in late
August through October 2017, and then
by CARB, via Resolution 17-40, on
November 16, 2017. See Table 1 for the
Districts’ adoption dates and board
resolution or order numbers.

TABLE 1—DISTRICTS AND ADOPTION
DATES FOR 2017 SACRAMENTO RE-
GIONAL OZONE PLAN

; Board

I Hearing and ;
District : resolution/

adoption dates order
SMAQMD ...... August 24, 2017 ...... 2017-015
EDCAQMD .... | September 12, 2017 141-2017
FRAQMD ...... October 2, 2017 ....... 2017-10
YSAQMD ...... October 11, 2017 ..... 17-06
PCAPCD ....... October 12, 2017 ..... 17-08

The 2017 Sacramento Regional Ozone
Plan is organized into thirteen chapters
and six technical appendices addressing
the CAA requirements for VOC and NOx
emissions inventories, air quality and
photochemical modeling to demonstrate
attainment of the 2008 ozone standard,
reasonably available control measures
(RACM) for each of the Districts along
with the overall control strategy for the
Sacramento Metro Area, RFP, adoption
and implementation of transportation
control strategies and measures, and
contingency measures for failure to meet
RFP or attain, among other
requirements. Submittal of the 2017
Sacramento Regional Ozone Plan and
the EPA’s completeness determination
for the Plan set aside our September 26,

23 Letter dated December 18, 2017, from Richard
Corey, Executive Officer, CARB, to Alexis Strauss,
Acting Regional Administrator, EPA Region IX.
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2017 finding of failure to submit.24 In
addition to the 2017 Sacramento
Regional Ozone Plan, CARB submitted
its Staff Report reviewing the plan and
discussing the photochemical modeling
supporting its attainment demonstration
and referred to herein as the “CARB
Staff Report.” 25

2. 2018 SIP Update

On December 5, 2018, CARB
submitted the 2018 SIP Update to the
EPA as a revision to the California SIP.26
CARB developed the 2018 SIP Update
in response to the court’s decision in
South Coast II vacating the 2008 Ozone
SRR with respect to the use of an
alternate baseline year for
demonstrating RFP and to address
contingency measure requirements in
the wake of the court decision in Bahr
v. EPA.27 The 2018 SIP Update includes
an RFP demonstration using the
required 2011 baseline year for the
Sacramento Metro Area for the 2008
ozone NAAQS. The 2018 SIP Update
also includes updated motor vehicle
emission budgets and information to
support the contingency measure
element of the 2017 Sacramento
Regional Ozone Plan. The 2018 SIP
Update includes updates for 8 different
California ozone nonattainment areas.
We have already acted to approve
portions of the 2018 SIP Update related
to other nonattainment areas.28 In this
action, we are proposing action on the
Sacramento Metropolitan Area portion
of the 2018 SIP Update, specifically,
Section V—SIP Elements for the
Sacramento Metropolitan Area.

To supplement the contingency
measure element of the 2017
Sacramento Regional Ozone Plan, in a
letter dated July 7, 2020, CARB
forwarded to the EPA a May 26, 2020

24 Letter dated June 14, 2018, from Elizabeth
Adams, Acting Director, Air Division, EPA Region
IX, to Richard Corey, Executive Officer, CARB.

25 “Staff Report, ARB Review of the Sacramento
Regional 2008 NAAQS 8-Hour Ozone Attainment
and Reasonable Further Progress Plan” (“CARB
Staff Report”), release date October 13, 2017.

26 Letter dated December 5, 2018, from Richard
Corey, Executive Officer, CARB, to Mike Stoker,
Regional Administrator, EPA Region IX. CARB
adopted the 2018 SIP Update on October 25, 2018.

27 Bahr v. EPA, 836 F.3d 1218 (9th Cir. 2016)
(“Bahrv. EPA”). In Bahr v. EPA, the court rejected
the EPA’s longstanding interpretation of CAA
section 172(c)(9) as allowing for early
implementation of contingency measures. The court
concluded that a contingency measure must take
effect at the time the area fails to make RFP or attain
by the applicable attainment date, not before.

28 See, e.g., 84 FR 11198 (March 25, 2019) (final
approval of the San Joaquin Valley portion of the
2018 SIP Update), 84 FR 52005 (October 1, 2019)
(final approval of the South Coast portion of the
2018 SIP Update), and 85 FR 38081 (June 25, 2020)
(final approval of the Ventura County portion of the
2018 SIP Update).

letter of commitment from the
Districts.29 In this letter, the Districts
commit to modify their existing
architectural coatings rules, and the
SMAQMD also commits to adopt a VOC
rule that would serve as contingency
measures that will be triggered if the
area fails to meet an RFP milestone or
fails to attain the 2008 ozone NAAQS.30
In the July 7, 2020 letter, CARB commits
to submit the Districts’ revised rules to
the EPA as a SIP revision within 12
months of the EPA’s final conditional
approval of the contingency measures
element of the Sacramento Metro Area
Ozone SIP.31

B. Clean Air Act Procedural
Requirements for Adoption and
Submission of SIP Revisions

CAA sections 110(a) and 110(1)
require a state to provide reasonable
public notice and opportunity for public
hearing prior to the adoption and
submission of a SIP or SIP revision. To
meet this requirement, every SIP
submittal should include evidence that
adequate public notice was given and an
opportunity for a public hearing was
provided consistent with the EPA’s
implementing regulations in 40 CFR
51.102.

The Districts, collectively, and CARB
have satisfied the applicable statutory
and regulatory requirements for
reasonable public notice and hearing
prior to the adoption and submittal of
the SIP revisions that comprise the
Sacramento Metro Area Ozone SIP.
With respect to the 2017 Sacramento
Regional Ozone Plan, the Districts held
hearings prior to adoption to discuss the
plan and solicit public input. Prior to
these adoption hearings, the Districts
published notices of public hearing for
the adoption of the 2017 Sacramento
Regional Ozone Plan in local
newspapers within the Districts.32 As
noted in Table 1 above, the Districts
adopted the 2017 Sacramento Regional
Ozone Plan and each directed their
respective Executive Officer or Air

29 Letter dated July 7, 2020, from Richard Corey,
Executive Officer, CARB, to John Busterud,
Regional Administrator, EPA Region IX.

30 Letter dated May 26, 2020, from the Districts’
respective Executive Officer or Air Pollution
Control Officer, Alberto Ayala-SMAQMD, Dave
Johnston-EDCAQMD, Christopher Brown-
FRAQMD, Erik White-PCAPCD, Mat Ehrhardt-
YSAQMD to Richard Corey, Executive Officer,
CARB.

31 Letter dated July 7, 2020, from Richard Corey,
Executive Officer, CARB, to John Busterud,
Regional Administrator, EPA Region IX.

32 Please refer to the EPA’s Completeness
Determination and supporting information included
in the docket for this proposal concerning the
specific notices of public hearing, their evidence of
publication in local newspapers, and the Districts’
public hearings.

Pollution Control Officer to forward the
plan to CARB for inclusion in the
California SIP.

CARB also provided public notice and
opportunity for public comment on the
2017 Sacramento Regional Ozone Plan.
On October 12, 2017, CARB released for
public review its Staff Report for the
2017 Sacramento Regional Ozone Plan
and published a notice of public
meeting to be held on November 16,
2017, to consider adoption of the 2017
Sacramento Regional Ozone Plan.33 On
November 16, 2017, CARB held the
public hearing and adopted the 2017
Sacramento Regional Ozone Plan as a
revision to the California SIP, and
directed the Executive Officer to submit
the 2017 Sacramento Regional Ozone
Plan to the EPA for approval into the
California SIP.34 On December 18, 2017,
the Executive Officer of CARB
submitted the 2017 Sacramento
Regional Ozone Plan to the EPA and
included the transcript of the hearing
held on November 16, 2017.35 On June
14, 2018, the EPA determined that this
submittal addressing the 2008 ozone
NAAQS was complete.36

With respect to the 2018 SIP Update,
CARB also provided public notice and
opportunity for public comment. On
September 21, 2018, CARB released for
public review the 2018 SIP Update and
published a notice of a public meeting
to be held on October 23, 2018, to
consider adoption of the 2018 SIP
Update.37 On October 23, 2018, through
Resolution 18-50, CARB adopted the
2018 SIP Update. On December 5, 2018,
CARB submitted the 2018 SIP Update to
the EPA.

Based on information provided in
each of the SIP revisions summarized
above, the EPA has determined that all
hearings were properly noticed.
Therefore, we find that the submittals of
the 2017 Sacramento Regional Ozone
Plan and the 2018 SIP Update meet the
procedural requirements for public
notice and hearing in CAA sections
110(a) and 110(1) and 40 CFR 51.102.

33 “Notice of Public Meeting to Consider the
Ozone State Implementation Plan for the
Sacramento Nonattainment Region,” signed by
Richard W. Corey, CARB Executive Officer, October
12, 2017. The Notice was made available on CARB’s
website.

34 CARB Resolution 17-40.

35 Compilation of Public Comments and Response
for the November 16, 2017 Meeting of the State of
California Air Resources Board.

36 Letter dated June 14, 2018, from Elizabeth
Adams, Acting Director, Air Division, EPA Region
IX to Richard Corey, Executive Officer, CARB.

37 Notice of Public Meeting to Consider the 2018
Updates to the California State Implementation Plan
signed by Richard Corey, Executive Officer, CARB,
September 21, 2018.
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II1. Evaluation of the Sacramento Metro
Area Ozone SIP

A. Emissions Inventories

1. Statutory and Regulatory
Requirements

CAA sections 172(c)(3) and 182(a)(1)
require states to submit for each ozone
nonattainment area a ‘‘base year
inventory” that is a comprehensive,
accurate, current inventory of actual
emissions from all sources of the
relevant pollutant or pollutants in the
area. In addition, the 2008 Ozone SRR
requires that the inventory year be
selected consistent with the baseline
year for the RFP demonstration, which
is the most recent calendar year for
which a complete triennial inventory is
required to be submitted to the EPA
under the Air Emissions Reporting
Requirements.38

The EPA has issued guidance on the
development of base year and future
year emissions inventories for 8-hour
ozone and other pollutants.39 Emissions
inventories for ozone must include
emissions of VOC and NOx and
represent emissions for a typical ozone
season weekday.40 States should
include documentation explaining how
the emissions data were calculated.
When estimating mobile source
emissions, states should use the latest
emissions models and planning
assumptions available at the time the
SIP is developed.#1

Future baseline emissions inventories
must reflect the most recent population,
employment, travel and congestion
estimates for the area. In this context,
“baseline” emissions inventories refer
to emissions estimates for a given year
and area that reflect rules and
regulations and other measures that are
already adopted. Future baseline
emissions inventories are necessary to
show the projected effectiveness of SIP
control measures. Both the base year
and future year inventories are
necessary for photochemical modeling
to demonstrate attainment.

382008 Ozone SRR at 40 CFR 51.1115(a) and the
Air Emissions Reporting Requirements at 40 CFR
part 51 subpart A.

39 “Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations,” EPA-454/B—17—
002, May 2017. At the time the 2017 Sacramento
Regional Ozone Plan was developed, the following
EPA emissions inventory guidance applied:
“Emissions Inventory Guidance for Implementation
of Ozone and Particulate Matter National Ambient
Air Quality Standards (NAAQS) and Regional Haze
Regulations” EPA-454-R-05-001, August 2005.

4040 CFR 51.1115(a) and (c), and 40 CFR
51.1100(bb) and (cc).

4180 FR 12264, 12290 (March 6, 2015).

2. Summary of State’s Submission

The 2017 Sacramento Regional Ozone
Plan includes base year (2012) and
future year baseline inventories for NOx
and VOC for the Sacramento Metro
Area. Documentation for the inventories
is found in Chapter 5 (“Emissions
Inventory”) and Appendix A (“Emission
Inventory”’) of the 2017 Sacramento
Regional Ozone Plan.42 The emissions
inventories represent average summer
day emissions, consistent with the
observation that ozone levels in the
Sacramento Metro Area are typically
higher from May through October.

The 2012 base year and future year
inventories in the 2017 Sacramento
Regional Ozone Plan reflect District and
CARB rules adopted prior to the plan in
late 2015.43 The plan’s emission
reductions are based on continuing
implementation of existing federal, state
and local control measures. Both base
year and projected future year
inventories use the most recent EPA-
approved version of California’s mobile
source emissions model at the time the
plan was developed, EMFAC2014, for
estimating on-road motor vehicle
emissions.44

VOC and NOx emissions estimates in
the 2017 Sacramento Regional Ozone
Plan are grouped into two general
categories, stationary sources and
mobile sources. Stationary sources are
further divided into “point” and ““area”
sources. Point sources typically refer to
permitted facilities and have one or
more identified and fixed pieces of
equipment and emissions points. Area
sources consist of widespread and
numerous smaller emission sources,
such as small permitted facilities and
households. The mobile sources
category is divided into two major
subcategories, “on-road” and “‘off-road”
mobile sources. On-road mobile sources
include light-duty automobiles, light-,

4z Appendix A—4 contains detailed source
category and emissions inventory projections from
CARB’s California Emission Projection Analysis
Model. This detailed information is consolidated
and presented in Chapter 5 of the plan.

432017 Sacramento Regional Ozone Plan, 5-11
and 7-12 to 7-14.

4480 FR 77337 (December 14, 2015). EMFAC is
short for EMission FACtor. The EPA announced the
availability of the EMFAC2014 model for use in
state implementation plan development and
transportation conformity in California on
December 14, 2015. The EPA’s approval of the
EMFAC2014 emissions model for SIP and
conformity purposes was effective on the date of
publication of the notice in the Federal Register.
EMFAC2014 was the most recently approved
version of the EMFAC model that was available at
the time of preparation of the 2017 Sacramento
Regional Ozone Plan. Recently, the EPA approved
an updated version of the EMFAC model,
EMFAC2017, for future SIP development and
transportation purposes in California; 84 FR 41717
(August 15, 2019).

medium-, and heavy-duty trucks, and
motorcycles. Off-road mobile sources
include aircraft, locomotives,
construction equipment, mobile
equipment, and recreational vehicles.

For the 2017 Sacramento Regional
Ozone Plan, point source emissions for
the 2012 base year emissions inventory
are based on reported data from
facilities using the Districts” annual
emissions reporting programs. Area
sources include smaller emissions
sources distributed across the
nonattainment area. CARB and the
Districts estimate emissions for area
sources using established inventory
methods, including publicly available
emission factors and activity
information. Activity data are derived
from national survey data such as the
Energy Information Administration or
from local sources such as public
utilities, paint suppliers, and Districts’
databases. Emission factors used for the
estimates come from many sources,
such as facility and equipment source
tests, compliance reports, and the EPA’s
compilation of emissions factors
document known as “AP-42.”

CARB calculated the on-road
emissions inventories in the 2017
Sacramento Regional Ozone Plan and
the 2018 SIP Update using the
EMFAC2014 model and the vehicle
travel activity data provided by the
Sacramento Council of Governments
(SACOG) in its 2016 Metropolitan
Transportation Plan/Sustainable
Communities Strategy” (“2016 MTP/
SCS’’) 45 as updated in the “2017-20
Metropolitan Transportation
Improvement Program” (2017
MTIP”’) 46 and the Metropolitan
Transportation Commission (MTC) in its
2012 “Bay Area Plan—Preferred Land
Use and Transportation and Investment
Strategy.” 47 CARB provided emissions
inventories for off-road equipment,
including construction and mining
equipment, industrial and commercial
equipment, lawn and garden equipment,
agricultural equipment, ocean-going

45 SACOG, ‘2016 Metropolitan Transportation
Plan/Sustainable Communities Strategy,” February
2016. Available at http://www.sacog.org/general-
information/2016-mtpscs.

46 SACOG, “2017-20 Metropolitan Transportation
Improvement Program,” September 15, 2016,
Appendix A-6, “Amendment #1 to the 2016
Metropolitan Transportation Plan/Sustainable
Communities Strategy,” available at https://
www.sacog.org/post/2017-20-mtip.

472017 Sacramento Regional Ozone Plan,
Sections 10-2—10-6. 2018 SIP Update, 31. SACOG
is the regional transportation planning agency for
the greater Sacramento area and covers Sacramento
and Yolo counties, and portions of El Dorado,
Placer, and Sutter counties. MTC is the regional
transportation planning agency for the San
Francisco Bay area, including portions of Solano
County within the Sacramento Metro Area.


http://www.sacog.org/general-information/2016-mtpscs
http://www.sacog.org/general-information/2016-mtpscs
https://www.sacog.org/post/2017-20-mtip
https://www.sacog.org/post/2017-20-mtip
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vessels, commercial harbor craft,
locomotives, cargo handling equipment,
pleasure craft, and recreational vehicles.
CARB uses several models to estimate
emissions for more than one hundred
off-road equipment categories.*8 Aircraft
emissions are developed in conjunction
with the airports in the region.

Table 2 provides a summary of the
Sacramento Metro Area’s 2012 base
year, interim, and future attainment year

baseline emissions estimates in tons per
average summer day for NOx and VOC.
These inventories provide the basis for
the control measure analysis and the
attainment demonstrations in the 2017
Sacramento Regional Ozone Plan. This
emissions inventory includes emissions
throughout the Sacramento Metro Area.
In the 2012 emissions inventory,
stationary and area sources account for
roughly 45 percent of VOC emissions

and 10 percent of the NOx emissions in
the Sacramento Metro Area while
mobile sources account for roughly 55
percent of the VOC emissions and 90
percent of the NOx emissions. For a
more detailed discussion of the
inventories, see Chapter 5 and
Appendix A—4 of the 2017 Sacramento
Regional Ozone Plan.

TABLE 2—SACRAMENTO METRO AREA BASE YEAR, INTERIM, AND ATTAINMENT YEAR BASELINE EMISSIONS INVENTORIES
[Summer planning inventory, tons per day (tpd)]

2012 2018 2021 2024
Source category
NOx VOC NOx VOC NOx VOC NOx vOC
Stationary Sources ...........cccoeeeeiens 8 22 7 22 7 23 7 23
Area SOUICES ......ccceeeveveeeeiieeeeieeenns 3 29 2 29 2 30 2 31
On-Road Mobile Sources .... 61 34 35 20 26 16 19 14
Off-Road Mobile Sources 30 26 26 20 23 18 21 17
Total .oeeeeeeeeeeee e 101 110 69 91 58 87 49 84

Source: 2017 Sacramento Regional Ozone Plan, Chapter 5, tables 5-1 and 5-2. The sum

shown due to rounding of the numbers.

Future emissions forecasts in the 2017
Sacramento Regional Ozone Plan,
particularly on-road mobile source
emissions, are based primarily on
demographic and economic growth
projections provided by SACOG, the
metropolitan planning organization
(MPO) for the Sacramento Metro Area,
and the MTC, the MPO for Solano
County. The Districts and CARB
developed stationary and area source
control factors in reference to the 2012
base year, and then used the California
Emission Projection Analysis Model to
project these 2012 baseline inventories
to future years.49

Following the South Coast II decision,
CARB submitted the 2018 SIP Update to
the EPA to revise, among other things,
the RFP demonstration in the 2017
Sacramento Regional Ozone Plan based
on a 2011 RFP baseline year (i.e., rather
than 2012).59 Qur analysis of the
emissions inventories for the 2011 RFP
baseline year and RFP milestone years
2017 and 2020 can be found in section
IIL.E below.

3. The EPA’s Review of the State’s
Submission

We have reviewed the 2012 base year
emissions inventory in the 2017
Sacramento Regional Ozone Plan, and
the inventory methodologies used by
the District and CARB, for consistency
with CAA requirements and EPA
guidance. First, as required by EPA

482017 Sacramento Regional Ozone Plan, 5—4.
492017 Sacramento Regional Ozone Plan, Chapter
5, and Appendices A-2 and A—4.

regulation, we find that the 2012
inventory includes estimates of VOC
and NOx for a typical ozone season
weekday and that CARB has provided
adequate documentation explaining
how the emissions are calculated.
Second, we find that the 2012 base year
emissions inventory in the 2017
Sacramento Regional Ozone Plan
reflects appropriate emissions models
and methodologies; therefore, the
submitted emissions inventory
represents a comprehensive, accurate,
and current inventory of actual
emissions during that year in the
Sacramento Metro Area. Third, we find
that selection of year 2012 for the base
year emissions inventory is appropriate
because it is consistent with the 2011
RFP baseline year (from the 2018 SIP
Update) that is derived from a common
set of models and methods.
Consequently, the EPA is proposing to
approve the 2012 emissions inventory
in the 2017 Sacramento Regional Ozone
Plan as meeting the requirements for a
base year inventory set forth in CAA
section 182(a)(1) and 40 CFR 51.1115.
With respect to future year baseline
projections, we have reviewed the
growth and control factors and find
them acceptable and conclude that the
future baseline emissions projections in
the 2017 Sacramento Regional Ozone
Plan reflect appropriate calculation
methods and the latest planning
assumptions. Also, as a general matter,

502018 SIP Update, Section V (“‘SIP Elements for
the Sacramento Metropolitan Area”), 27-34; and
Appendix A, A-15 through A-18.

of the emissions values may not equal the total

the EPA will approve a SIP revision that
takes emissions reduction credit for a
control measure only where the EPA has
approved the measure as part of the SIP.
Thus, to take credit for the emissions
reductions from newly adopted or
amended District rules for stationary
sources, the related rules must be
approved by the EPA into the SIP. The
2017 Sacramento Regional Ozone Plan
emissions inventories reflect credit for
local VOC and NOx control measures
adopted and submitted to CARB
through late 2015 and for the future
effects of these currently adopted
control measures; no new future local
stationary or area source control
measures were submitted or credited
within the Plan. With respect to mobile
sources, the EPA has acted in recent
years to approve CARB mobile source
regulations into the California SIP.51
CARB mobile source control measures
are reviewed in more detail in Sections
III.C and II.D of this action. Based on
our review, we find that the future year
baseline projections in the 2017
Sacramento Regional Ozone Plan are
properly supported by SIP-approved
stationary and mobile source measures.
In September 2019 and April 2020,
the U.S. Department of Transportation
and the EPA published separate final
actions concerning the ““Safer
Affordable Fuel-Efficient (SAFE)
Vehicles Rule” (“SAFE rule”) that,
among other things, withdrew the EPA’s

5181 FR 39424 (June 16, 2016), 82 FR 14446
(March 21, 2017), and 83 FR 23232 (May 18, 2018).
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2013 waiver of preemption for CARB’s
Zero Emissions Vehicle (ZEV) sales
mandate and Greenhouse Gas (GHG)
standards that are applicable to new
model year 2021 through 2025 light-
duty vehicles (“SAFE Part 1”’), and
relaxed federal GHG emissions and fuel
economy standards (“SAFE Part 2”).52
The future year emissions projections in
the 2017 Sacramento Regional Ozone
Plan assume implementation of CARB’s
entire Advanced Clean Cars (ACC)
program including the third generation
of Low-Emission Vehicle (“LEV III"")
criteria pollutant standards, but also
including the ZEV sales mandate and
GHG standards. The Plan’s on-road
emissions projections for NOx and
VOCs are based on EMFAC2014, the
EPA-approved model at the time the
Plan was developed, and assumptions
concerning implementation of the ACC
program. Calculations for other portions
of the future year emissions inventories
(e.g., the point and area source portions
of the inventories) also include
assumptions about the continued
implementation of the ACC program,
which were appropriate when the plan
was submitted in 2017.

In response to the EPA’s final action
on SAFE Part 1, CARB developed
adjustment factors for EMFAC to
account for criteria pollutant emissions
increases associated with the revocation
of the ZEV sales mandate waiver.53
CARB’s EMFAC off-model adjustment
factors are multipliers that are to be
applied to gasoline-powered light-duty
automobiles, light-duty trucks and
medium-duty vehicles modeled by
EMFAC2014 (and its more recent EPA-
approved update, EMFAC2017). The
EPA reviewed CARB’s EMFAC off-
model adjustment factors and
concluded that they are acceptable for
use because the effect of their
application is more conservative than
necessary, and that, therefore, the
factors may be used in transportation
conformity determinations and SIP

5284 FR 51310 (September 27, 2019) and 85 FR
24174 (Apl’il 30, 2020).

53 Letter dated March 5, 2020, from Steven S.
Cliff, Deputy Executive Officer, CARB, to Elizabeth
Adams, Director, Air and Radiation Division, EPA,
Region IX; includes enclosure, “EMFAC Off-Model
Adjustment Factors to Account for the SAFE
Vehicles Rule Part One,” November 20, 2019. CARB
has determined that additional EMFAC adjustment
factors for criteria pollutants are not needed in
response to SAFE Part 2; CARB, “EMFAC Off-
Model Adjustment Factors for Carbon Dioxide (CO>)
Emissions to Account for the SAFE Vehicles Rule
Part One and the Final SAFE Rule,” June 26, 2020.

development.?* We applied the
adjustment factors to the relevant light
duty gasoline motor vehicle source
categories in the relevant years, 2023—
RFP year and 2024—attainment year, to
estimate the VOC and NOx increases in
the Sacramento Metro Area relative to
those included in the Plan and found
that the emissions increases were so
small as to be negligible.55

SAFE Parts 1 and 2 could result in a
higher level of gasoline production,
transport, and usage, with associated
upstream emissions, than had been
assumed for the Plan. We believe,
however, that the incremental increase
in upstream impacts would be limited
between now and 2024, the last year
addressed in this Plan. Moreover, the
relevant source categories that may be
affected by increased gasoline
production, transport, and usage: Oil
and gas production (combustion), and
petroleum production and marketing,
collectively represent only 5.6 percent
of the area’s projected VOC emissions
estimates and 0.02 percent of the area’s
projected NOx emissions estimates for
the relevant years.5¢ As such, the
anticipated small incremental increase
in emissions from these upstream
sources due to higher-than-expected
gasoline consumption in the wake of
SAFE Part 1 and SAFE Part 2 would be
inconsequential from the standpoint of
the RFP and attainment demonstrations
in the Plan. Therefore, we find that the
regulatory changes established by the
SAFE Part 1 and Part 2 final rules do not
undermine the RFP and attainment
demonstrations in the Sacramento
Metro Area Ozone SIP.

B. Emissions Statement

1. Statutory and Regulatory
Requirements

Section 182(a)(3)(B)(i) of the Act
requires states to submit a SIP revision

54 Letter dated March 12, 2020, from Elizabeth J.
Adams, Director, Air and Radiation Division, EPA
Region IX, to Steven Cliff, Deputy Executive Officer,
CARB.

55 We estimated SAFE rule effects as follows:
2023 VOC and NOx emissions increase 0.0115 and
0.0026 tons per day, respectively; 2024 VOC and
NOx emissions increase 0.0189 and 0.0047 tons per
day, respectively.

56 Total petroleum production and marketing
VOC and NOx emissions in the Sacramento Metro
Area are estimated as follows: 4.72 tpd and 0.01 tpd
in 2023, respectively; and, 4.62 tpd and 0.01 tpd in
2024, respectively. Total VOC and NOx emissions
in the Sacramento Metro Area are estimated as
follows: 83.46 and 48.25 in 2023, respectively; and,
82.86 and 46.53, respectively. 2018 SIP Update, A—
15 to A-18.

requiring owners or operators of
stationary sources of VOC or NOx to
provide the state with statements of
actual emissions from such sources.
Statements must be submitted at least
every year and must contain a
certification that the information
contained in the statement is accurate to
the best knowledge of the individual
certifying the statement. Section
182(a)(3)(B)(ii) of the Act allows states
to waive the emissions statement
requirement for any class or category of
stationary sources that emit less than 25
tons per year (tpy) of VOC or NOx; if the
state provides an inventory of emissions
from such class or category of sources as
part of the base year or periodic
inventories required under CAA
sections 182(a)(1) and 182(a)(3)(A),
based on the use of emission factors
established by the EPA or other methods
acceptable to the EPA.

The preamble of the 2008 Ozone SRR
states that if an area has a previously
approved emissions statement rule for
the 1997 ozone NAAQS or the 1-hour
ozone NAAQS that covers all portions
of the nonattainment area for the 2008
ozone NAAQS, such rule should be
sufficient for purposes of the emissions
statement requirement for the 2008
ozone NAAQS.57 The state should
review the existing rule to ensure it is
adequate and, if so, may rely on it to
meet the emissions statement
requirement for the 2008 ozone NAAQS.
Where an existing emissions statement
requirement is still adequate to meet the
requirements of this rule, states can
provide the rationale for that
determination to the EPA in a written
statement in the SIP to meet this
requirement. States should identify the
various requirements and how each is
met by the existing emissions statement
program. Where an emissions statement
requirement is modified for any reason,
a state must provide the revision to the
emissions statement as part of its SIP.

2. Summary of the State’s Submission

The Districts in the Sacramento Metro
Area have adopted and CARB has
submitted emissions statement rules for
incorporation into the California SIP.
The EPA has reviewed and approved
into the SIP the rules listed in Table 3.

5780 FR 12264, 12291 (March 6, 2015).
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TABLE 3—EPA-APPROVED EMISSIONS STATEMENT RULES FOR THE SACRAMENTO METRO AREA
District Rule No. and name EPA approval date and cite

SMAQMD .....cooviiieeeeeee Rule 105, Emission Statements ...........cccccceeevviiivieenennn. 73 FR 32240, June 6, 2008.

EDCAQMD .. Rule 1000, Emission Statement .. .. | 69 FR 29880, May 26, 2004.

FRAQMD .......cceeeeeiieeeenn. Rule 4.8, Further Information ...........ccccooiieiiiiiiiiieneen. 69 FR 29880, May 26, 2004.

YSAQMD ....coovveirieienieeene Rule 3.18, Emission Statements ..........cccoccevvnveiereenens 69 FR 29880, May 26, 2004.

PCAPCD ....coooeeeeeeeiieeee. Rule 503, Emission Statement ...........cccoccceeeeiiiiiiiienennn. 77 FR 72968, December 7, 2012.

The CARB Staff Report submitted
with the 2017 Sacramento Regional
Ozone Plan certified the submittal and
EPA approval of the Districts’ emissions
statement rules and their applicability
to the area.’8 CARB certified that these
emissions statement rules are applicable
to the area and the 75 ppb ozone
standard because the nonattainment
area boundaries have not changed since
the EPA’s approval of these rules and
the reporting thresholds within the rules
are appropriate.

3. The EPA’s Review of the State’s
Submission

As noted above, the EPA has reviewed
and approved the Districts’ emissions
statement rules as meeting the
requirements of section 182(a)(3)(B) and
incorporated them into the SIP. Also,
although the emissions reporting
requirements in these rules do not apply
to permitted sources of emissions less
than 10 or 25 tpy (depending on the
subject rule), we note that such an
exclusion is allowed under CAA section
182(a)(3)(B)(ii), so long as the state
includes estimates of such class or
category of stationary sources in base
year emissions inventories and periodic
inventories, submitted under CAA
sections 182(a)(1) and 182(a)(3)(A),
based on EPA emission factors or other
methods acceptable to the EPA. The
EPA has routinely approved emissions
inventories developed by the Districts
and CARB for the Sacramento Metro
Area that include actual emissions
estimates for all stationary sources or
classes or categories of such sources,
including those emitting less than the
reporting thresholds within these
emissions statement rules, and that such
inventories provide the basis for
inventories submitted to meet the
requirements of CAA sections 182(a)(1)
and 182(a)(3)(A). Most recently, we
approved the base year emissions
inventory for the 1997 8-hour ozone
NAAQS on January 29, 2015.59

58 CARB Staff Report, 7. The CARB Staff Report
cites a June 6, 2006 rulemaking for SMAQMD Rule
105; while the Federal Register citation is correct,
the correct date is June 6, 2008. The EPA’s 2012
approval of PCAPCD Rule 503 provided in Table 3
is not cited by CARB.

5980 FR 4795.

Similarly, we are proposing approval of
the base year inventory for the 2008
ozone NAAQS, as noted in the previous
section. Therefore, for the reasons
described above, we propose to approve
the 2017 Sacramento Regional Ozone
Plan as meeting the emissions statement
requirements under CAA section
182(a)(3)(B).

C. Reasonably Available Control
Measures Demonstration

1. Statutory and Regulatory
Requirements

CAA section 172(c)(1) requires that
each attainment plan provide for the
implementation of all RACM as
expeditiously as practicable (including
such reductions in emissions from
existing sources in the area as may be
obtained through implementation of
reasonably available control technology
(RACT)) and for attainment of the
NAAQS. For each nonattainment area
required to submit an attainment
demonstration, the 2008 Ozone SRR
requires that the state concurrently
submit a SIP revision showing that it
has adopted all RACM necessary to
demonstrate attainment as expeditiously
as practicable and to meet any RFP
requirements.50

The EPA has provided guidance
interpreting the RACM requirement in
the General Preamble for the
Implementation of the Clean Air Act
Amendments of 1990 (“General
Preamble”) and in a memorandum
entitled “Guidance on the Reasonably
Available Control Measure Requirement
and Attainment Demonstration
Submissions for Ozone Nonattainment
Areas.” 61 In short, to address the
requirement to adopt all RACM, states
should consider all potentially
reasonable control measures for source
categories in the nonattainment area to
determine whether they are reasonably
available for implementation in that
area and whether they would, if

6040 CFR 51.1112(c).

61 General Preamble, 57 FR 13498, 13560 (April
16, 1992) and memorandum dated November 30,
1999, from John Seitz, Director, OAQPS, to Regional
Air Directors, titled “Guidance on the Reasonably
Available Control Measure Requirement and
Attainment Demonstration Submissions for Ozone
Nonattainment Areas.”

implemented individually or
collectively, advance the area’s
attainment date by one year or more.62
Any measures that are necessary to meet
these requirements that are not either
federally promulgated, or part of the
state’s SIP, must be submitted in
enforceable form as part of the state’s
attainment plan for the area.

For ozone nonattainment areas
classified as “Moderate” or above, CAA
section 182(b)(2) also requires
implementation of RACT for all major
sources of VOC and for each VOC
source category for which the EPA has
issued a control techniques guideline
(CTG). CAA section 182(f) requires that
RACT under section 182(b)(2) also
apply to major stationary sources of
NOx. In Severe-15 areas, a major source
is a stationary source that emits or has
the potential to emit at least 25 tpy of
VOC or NOx (see CAA section 182(d)
and (f)). CARB has submitted separate
SIP revisions to address these
requirements for each of the Districts.63
We are not addressing the section 182
RACT requirements in today’s proposed
rule.

2. Summary of the State’s Submission

For the 2017 Sacramento Regional
Ozone Plan, the Districts, SACOG, and
CARB undertook collective and
individual processes to identify and
evaluate potential RACM that could
contribute to expeditious attainment of
the 2008 ozone NAAQS in the
Sacramento Metro Area. We describe
each agency’s evaluation below.

a. The Districts’ RACM Analysis

The Districts’ RACM demonstration
for the 2008 ozone NAAQS focuses on
stationary and area source controls, and
is described in Appendix E
(“Reasonably Available Control

621d. 44 FR 20372 (April 4, 1979), and
memorandum dated December 14, 2000, from John
S. Seitz, Director, OAQPS, to Regional Air
Directors, titled “Additional Submission on RACM
from States with Severe 1-hour Ozone
Nonattainment Area SIPs.”

63 The EPA fully approved the submissions for
EDCAQMD (83 FR 67696, December 31, 2018),
FRAQMD (80 FR 38959, July 18, 2015), and
PCAPCD (82 FR 38604, August 15, 2017). The EPA
has not yet acted on the SMAQMD and YSAQMD
submissions.
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Measures (RACM) Analysis”) of the
2017 Sacramento Regional Ozone Plan.
Appendix E contains summary analyses
of all potential control measures for
emissions reduction opportunities, as
well as their economic and
technological feasibility. As a first step
in the RACM analysis, the Districts
prepared a detailed inventory of
emissions sources that emit VOC and
NOx to identify source categories from
which emissions reductions would
effectively contribute to attainment.
Details on the methodology and
development of this source category and
control measure review are discussed in
chapter 7 and appendix E of the 2017
Sacramento Regional Ozone Plan.64

The Districts’ RACM analysis builds
upon a foundation of the respective
rules developed for earlier ozone plans
and approved as part of the SIP, e.g., the
Sacramento 8-Hour Ozone Attainment
Plan for the 1997 8-hour ozone
standard. The Districts’ rules listed in
Tables E-1 to E-5 of the 2017
Sacramento Regional Ozone Plan
establish emissions limits or other types
of emissions controls for a wide range
of sources, including use of solvents,
refineries, gasoline storage, architectural
coatings, spray booths, various types of
commercial coatings, boilers, steam
generators and process heaters, oil and
gas production wells, and many more.
These rules have already provided
significant and ongoing reductions
toward attainment of the 2008 ozone
NAAQS by 2024.

To identify all potential RACM, staff
from the Districts reviewed multiple
sources of control measure information.
These sources included past regional
ozone plans, rules adopted between
January 2006 and July 2013 by other
California air quality management
districts, the EPA’s “RACT/BACT/LAER
Clearinghouse,”” 65 CARB’s BACT
Clearinghouse, the Bay Area AQMD’s
2010 Clean Air Plan, the South Coast
AQMD'’s 2012 Air Quality Management
Plan, and rules from ozone
nonattainment areas in other states,
such as Houston-Galveston-Brazoria
(Texas), Dallas-Fort Worth (Texas), and
Baltimore (Maryland). Next, the
Districts performed the RACM analyses
for the stationary and areawide sources
within their jurisdictions. For each
potential RACM measure, Districts’ staff
estimated the emissions inventory,

642017 Sacramento Regional Ozone Plan,
Appendix E provides the overall discussion, while
tables E—1 through E-5 list the Districts’ rules that
were reviewed for RACM.

65 LAER means lowest achievable emission rate.
For more information on the RACT/BACT/LAER
Clearinghouse, see https://cfpub.epa.gov/RBLC/
index.cfm?action=Home.Home&lang=en.

emissions reductions, and cost
effectiveness. With this process, the
Districts evaluated and analyzed all
reasonable control measures that were
available to include within the 2017
Sacramento Regional Ozone Plan. The
Districts determined that emissions
reductions associated with the
evaluated control measures would not
advance the area’s attainment date or
RFP because the emission reductions, in
total, were either too small or
unquantifiable.66

As discussed above, the Districts are
required to make submittals addressing
the CAA section 182(b)(2) requirement
to implement RACT for all major
sources of VOC and for each VOC
source category for which the EPA has
issued control techniques guidelines.
CAA section 182(f) requires that RACT
under section 182(b)(2) also apply to
major stationary sources of NOx.
California has submitted the CAA
section 182 RACT SIPs from the
Districts, and the EPA has approved the
submittals from EDCAQMD, FRAQMD,
and PCAPCD. The CARB Staff Report,
submitted with the 2017 Sacramento
Regional Ozone Plan, identified
commitments by SMAQMD and
YSAQMD to submit or amend rules for
several source categories to address the
RACT SIP requirement.6? As a result,
the SMAQMD and YSAQMD adopted or
amended the following stationary
source rules: SMAQMD Rule 419
(“Miscellaneous Combustion Units”);
SMAQMD Rule 468 (‘“Plastic Parts”);
and YSAQMD Rule 2.29 (“Graphic
Arts”). Subsequently, the State
submitted these rules to the EPA in
2018 and 2019.68 Within the 2017
Sacramento Regional Ozone Plan, the
SMAQMD and YSAQMD evaluated
these rules and/or the relevant source
categories for RACM and found that
controls applied to these sources would
not individually or collectively advance
the attainment date.5° The control
strategy for the Sacramento Metro Area
Ozone SIP, overall, takes credit for
emissions reductions from the Districts’
stationary or area source rules adopted

662017 Sacramento Regional Ozone Plan,
Appendix E and Tables E-1 through Table E-5.
These tables present a list of the individual district
rules and control measures evaluated by the
Districts and a brief discussion of their respective
conclusions for each district rule or source category.

67 CARB Staff Report, 9.

68 California submitted these rules to the EPA on
the following dates: SMAQMD Rule 419 on August
15, 2018 and January 23, 2019; SMAQMD Rule 468
on May 18, 2018; and YSAQMD Rule 2.29 on
August 15, 2018.

692017 Sacramento Regional Ozone Plan,
Appendix E.4, Table E-1, and Appendix E.8, Table
E-5.

or amended before late 2015.70
Consequently, any emission reductions
after 2015 and associated with the later
2018 amendments to or adoption of
these SMAQMD and YSAQMD rules to
meet the CAA section 182(b)(2)
requirement are not credited or
incorporated within the attainment
demonstration of the Sacramento Metro
Area Ozone SIP. Accordingly, the EPA’s
approval of these three rules, submitted
in 2018 and 2019, are not required for
our proposed action on the Sacramento
Metro Area Ozone SIP; however, our
review and approval into the SIP of
these local rules remain relevant for our
action on the submitted RACT SIPs, in
accordance with CAA section 182(b)(2).

b. Local Jurisdictions’ RACM Analysis
and Transportation Control Measures

The 2017 Sacramento Regional Ozone
Plan’s Appendix E-9 (“Sacramento Area
Council of Governments (SACOG)
Transportation Control Measures
Considered”), contains the
transportation control measures (TCMs)
RACM component for the plan. This
analysis was conducted by SACOG, the
MPO for the Sacramento Metro Area
region. In its initial analysis, SACOG
conducted a comprehensive review of
implemented TCMs in California and
other states, measures and strategies
from the Sacramento Region’s 2009
Ozone SIP, and statewide and mobile
source emissions reduction strategies,
and identified almost 100 potential
TCM measures. Of these, SACOG
selected and analyzed 22 measures that
were not already implemented in
Sacramento Metro Area. These measures
were assessed based on the criteria
specified in the 2015 Ozone SRR and
the EPA’s RACT guidance, such as
technical and economic feasibility,
enforceability, local applicability, and
the measures’ ability to provide
emission reductions before 2026 to
advance attainment of the ozone
standard. A summary of SACOG’s
findings for each measure is provided in
Table E—6 of the 2017 Sacramento
Regional Ozone Plan. Using the
assessment criteria, SACOG concluded
that none of the additional 22 measures
that they identified were appropriate for
implementation. Individual measures
were economically infeasible, and when
considered together, the 22 measures
did not advance attainment of the ozone
standard by one year. Based on this
comprehensive review of TCM projects,
SACOG determined that the TCMs being

702017 Sacramento Regional Ozone Plan, 5-11
and 7-12 to 7-14.


https://cfpub.epa.gov/RBLC/index.cfm?action=Home.Home&lang=en
https://cfpub.epa.gov/RBLC/index.cfm?action=Home.Home&lang=en
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implemented in the Sacramento Metro
Area are inclusive of all RACM.71

¢. CARB’s RACM Analysis

CARB’s RACM analysis is contained
in Appendix E-10 (“California Mobile
Source Reasonably Available Control
Measures Assessment’’) of the 2017
Sacramento Regional Ozone Plan. This
analysis provides a general description
of CARB’s existing mobile source
programs. A more detailed description
of these mobile source control programs,
including comprehensive tables listing
on- and off-road mobile source
regulatory actions taken by CARB since
as early as 1985, is contained in Section
7.2 of the 2017 Sacramento Regional
Ozone Plan. Collectively, the Appendix
E.10 RACM analysis and Section 7.2
contain CARB’s evaluation of mobile
source and other statewide control
measures that reduce emissions of NOx
and VOC in the Sacramento Metro Area.

Within California, CARB has primary
responsibility for reducing emissions in
several state-wide source categories,
including most new and existing on-
and off-road engines and vehicles,
motor vehicle fuels, and consumer
products. Given the need for substantial
emissions reductions from mobile and
area sources to meet the NAAQS in
California nonattainment areas, CARB
has developed stringent control
measures for on-road and off-road
mobile sources and their related fuels.
California has authority under CAA
section 209 (subject to a waiver by the
EPA) to adopt and implement new
emission standards for many categories
of on-road vehicles and engines, and
new and in-use off-road vehicles and
engines.

CARB’s mobile source program
extends beyond regulations that are
subject to the waiver or authorization
process set forth in CAA section 209 to
include engine standards, gasoline and
diesel fuel specifications, and other
requirements to control emissions from
in-use heavy-duty trucks and buses and
many other types of mobile sources.
Generally, these regulations have been
submitted and approved as revisions to
the California SIP.72

Based on the strength of the measures
included in the current statewide
mobile source program, and the
extensive public process involved in

712017 Sacramento Regional Ozone Plan, 7-16
and Appendix E-9, E-33.

72 See, e.g., 77 FR 20308 (April 4, 2012), the EPA’s
approval of standards and other requirements to
control emissions from in-use heavy-duty diesel-
powered trucks; 75 FR 26653 (May 12, 2010),
revisions to the California on-road reformulated
gasoline and diesel fuel regulations; and, 75 FR
38023 (July 1, 2010), revisions to the California
motor vehicle inspection and maintenance program.

developing that program, CARB
concluded that there are no additional
RACM that would further advance
attainment of the 2008 ozone NAAQS in
the Sacramento Metro Area, and as a
result, that California’s mobile source
programs fully meet the RACM
requirement.”3

3. The EPA’s Review of the State’s
Submission

As described above, collectively, the
Districts already implement many rules
to reduce VOC and NOx emissions from
stationary and area sources in the
Sacramento Metro Area. For the
Sacramento Metro Area Ozone SIP, the
Districts evaluated a wide range of
potentially available measures. We find
that the process followed by the
Districts and described in the 2017
Sacramento Regional Ozone Plan to
identify additional RACM is generally
consistent with the EPA’s
recommendations in the General
Preamble, that the Districts’ evaluation
of potential measures to be appropriate,
and that the Districts have provided
reasoned justifications that additional
measures would not advance
attainment. Regarding TCMs, we find
that SACOG’s process for identifying
additional TCM RACM and conclusion
that the TCMs being implemented in the
Sacramento Metro Area (identified in
Section 7.7 and Table E-6 of the 2017
Sacramento Regional Ozone Plan), are
inclusive of all TCM RACM that are
reasonably justified and supported.

With respect to mobile sources,
CARB’s current program addresses the
full range of mobile sources in the
Sacramento Metro Area through
regulatory programs for both new and
in-use vehicles. We find that the process
conducted by CARB, as described in
Appendix E.10, was reasonably
designed to identify additional available
measures within CARB’s jurisdiction,
and that CARB has adopted those
measures that are reasonably available.

Based on our review of these RACM
analyses and the Districts’ and CARB’s
adopted rules, we propose to find that
there are, at this time, no additional
RACM that would further advance
attainment of the 2008 ozone NAAQS in
the Sacramento Metro Area. For the
foregoing reasons, we propose to find
that the Sacramento Metro Area Ozone
SIP provides for the implementation of
all RACM as required by CAA section
172(c)(1) and 40 CFR 51.1112(c).

732017 Sacramento Regional Ozone Plan,
Appendix E.10, E-37. CARB’s 2016 Mobile Source
Strategy and the public process they conducted for
this submittal is referenced in the appendix at
footnote 2, E-34.

If finalized, this finding under CAA
section 172(c)(1) does not affect the
State’s and the EPA’s continuing
obligation under CAA sections 182(b)(2)
and (f) and 40 CFR 51.905(a)(1)(ii) to
implement RACT on all major sources
and all CTG source categories.

D. Attainment Demonstration

1. Statutory and Regulatory
Requirements

An attainment demonstration consists
of the following: (1) Technical analyses,
such as base year and future year
modeling, to locate and identify sources
of emissions that are contributing to
violations of the ozone NAAQS within
the nonattainment area (i.e., analyses
related to the emissions inventory for
the nonattainment area and the
emissions reductions necessary to attain
the standard); (2) a list of adopted
measures (including RACT controls)
with schedules for implementation and
other means and techniques necessary
and appropriate for demonstrating RFP
and attainment as expeditiously as
practicable but no later than the outside
attainment date for the area’s
classification; (3) a RACM analysis; and,
(4) contingency measures required
under sections 172(c)(9) and 182(c)(9) of
the CAA that can be implemented
without further action by the state or the
EPA to cover emissions shortfalls in
RFP plans and failures to attain.”# This
subsection of today’s proposed rule
addresses the first two components of
the attainment demonstration—the
technical analyses and a review of
adopted measures. Section III.C
(“Reasonably Available Control
Measures Demonstration’’) of this
document addresses the RACM
component, and section [II.G
(“Contingency Measures’’) addresses the
contingency measures component of the
attainment demonstration in the
Sacramento Metro Area Ozone SIP.

With respect to the technical analyses,
section 182(c)(2)(A) of the CAA requires
that a plan for an ozone nonattainment
area classified Serious or above include
a “demonstration that the plan . . . will
provide for attainment of the ozone
[NAAQS] by the applicable attainment
date. This attainment demonstration
must be based on photochemical grid
modeling or any other analytical
method determined . . . to be at least as
effective.” The attainment
demonstration predicts future ambient
concentrations for comparison to the
NAAQS, making use of available
information on measured

7478 FR 34178, 34184 (June 6, 2013), the EPA’s
proposed rule for implementing the 2008 ozone
NAAQS.
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concentrations, meteorology, and
current and projected emissions
inventories of ozone precursors,
including the effect of control measures
in the plan. Areas classified Severe-15
for the 2008 ozone NAAQS must
demonstrate attainment as expeditiously
as practicable, but no later than 15 years
after the effective date of designation as
nonattainment. The Sacramento Metro
Area was designated nonattainment for
the 2008 ozone NAAQS effective July
20, 2012,75 and accordingly must
demonstrate attainment of the standards
by no later than July 20, 2027.76 An
attainment demonstration must show
attainment of the standards for a full
calendar year before the attainment
date, so in practice, Severe-15
nonattainment areas must demonstrate
attainment no later than 2026.

The EPA’s recommended procedures
for modeling ozone as part of an
attainment demonstration are contained
in “Modeling Guidance for
Demonstrating Attainment of Air
Quality Goals for Ozone, PM, s, and
Regional Haze” (“Modeling
Guidance”).”” The Modeling Guidance
includes recommendations for a
modeling protocol, model input
preparation, model performance
evaluation, use of model output for the
numerical NAAQS attainment test, and
modeling documentation. Air quality
modeling is performed using
meteorology and emissions from a base
year, and the predicted concentrations
from this base case modeling are
compared to air quality monitoring data
from that year to evaluate model
performance. Once the model
performance is determined to be
acceptable, future year emissions are
simulated with the model. The relative
(or percent) change in modeled
concentration due to future emissions
reductions provides a relative response
factor (RRF). Each monitoring site’s RRF
is applied to its monitored base year
design value to provide the future

7577 FR 30088 (May 21, 2012).

76 80 FR 12264 (March 6, 2015).

77 “Modeling Guidance for Demonstrating
Attainment of Air Quality Goals for Ozone, PM, s,
and Regional Haze,” EPA 454/R-18-009; available
at https://www.epa.gov/scram/state-
implementation-plan-sip-attainment-
demonstration-guidance. See also December 2014
draft of this guidance, available at https://
wwwa3.epa.gov/ttn/scram/guidance/guide/Draft-O3-
PM-RH-Modeling Guidance-2014.pdf. The
December 2014 draft guidance was available during
development of the Plan; the final version differs
mainly in organization, and in updates to the
regional haze portion and to other document
references. Additional EPA modeling guidance can
be found in 40 CFR 51 Appendix W, Guideline on
Air Quality Models, 82 FR 5182 (January 17, 2017);
available at https://www.epa.gov/scram/clean-air-
act-permit-modeling-guidance.

design value for comparison to the
NAAQS. The Modeling Guidance also
recommends supplemental air quality
analyses, which may be used as part of
a weight of evidence (WOE) analysis. A
WOE analysis corroborates the
attainment demonstration by
considering evidence other than the
main air quality modeling attainment
test, such as trends and additional
monitoring and modeling analyses.

The Modeling Guidance also does not
require a particular year to be used as
the base year for 8-hour ozone plans.”8
The Modeling Guidance states that the
most recent year of the National
Emissions Inventory may be appropriate
for use as the base year for modeling,
but that other years may be more
appropriate when considering
meteorology, transport patterns,
exceptional events, or other factors that
may vary from year to year.”® Therefore,
the base year used for the attainment
demonstration need not be the same
year used to meet the requirements for
emissions inventories and RFP.

For a more detailed discussion of
photochemical modeling guidance
recommendations, please see the
technical support document (TSD)
provided in the docket for this proposal.

With respect to the list of adopted
measures, CAA section 172(c)(6)
requires that nonattainment area plans
include enforceable emissions
limitations, and such other control
measures, means or techniques
(including economic incentives such as
fees, marketable permits, and auctions
of emission rights), as well as schedules
and timetables for compliance, as may
be necessary or appropriate to provide
for timely attainment of the NAAQS.80
Under the 2008 Ozone SRR, all control
measures needed for attainment must be
implemented no later than the
beginning of the attainment year ozone
season.81 The attainment year ozone
season is defined as the ozone season
immediately preceding a nonattainment
area’s maximum attainment date; in the
case of the Sacramento Metro area, the
attainment year is 2026.82

2. Summary of the State’s Submission
a. Photochemical Modeling

CARB performed the air quality
modeling for the Sacramento Metro
Area Ozone SIP with assistance from the
Districts and has included
documentation of this modeling within
the 2017 Sacramento Regional Ozone

78 Modeling Guidance at section 2.7.1, 35.
791d.

80 See also CAA section 110(a)(2)(A).
8140 CFR 51.1108(d).

8240 CFR 51.1100(h).

Plan and the CARB Staff Report. The
modeling relies on a 2012 base year and
projects design values for 2022 and
2026. As discussed below, CARB also
included an interpolation of NOx
emissions to estimate the design value
in the attainment year 2024. The
attainment plan’s modeling protocol is
in Appendix B-3 of the 2017
Sacramento Regional Ozone Plan and
contains all the elements recommended
in the Modeling Guidance.

The modeling and modeled
attainment demonstration are described
in Chapter 6 of the 2017 Sacramento
Regional Ozone Plan and in more detail
in Appendix B—4, which provides a
description of model input preparation
procedures and various model
configuration options. Appendix B-5 of
the 2017 Sacramento Regional Ozone
Plan provides the coordinates of the
modeling domain and thoroughly
describes the development of the
modeling emissions inventory,
including its chemical speciation, its
spatial and temporal allocation, its
temperature dependence, and quality
assurance procedures. The modeling
analysis used version 5 of the
Community Multiscale Air Quality
(CMAQ) photochemical model
developed by the EPA. To prepare
meteorological input for CMAQ, CARB
used the Weather and Research
Forecasting model version 3.6 (WRF)
from the National Center for
Atmospheric Research. The WRF
modeling uses routinely available
meteorological and air quality data
collected during 2012. Those data cover
May through September, a period that
spans the period of highest ozone
concentrations in the Sacramento Metro
Area. CMAQ and WREF are both
recognized in the Modeling Guidance as
technically sound, state-of-the-art
models. The areal extent and the
horizontal and vertical resolution used
in these models were adequate for
modeling Sacramento Metro Area
ozone.

The WRF meteorological model
results and performance statistics are
described in Appendix B—4.83 There is
a slight underprediction of wind speeds
and overprediction of temperatures in
the eastern portion of the nonattainment
area; but overall, modeled wind speed,
temperature and relative humidity all
track observations well, as shown in
scatter and time series plots. The
modeling was able to replicate some
important meteorological features such
as the bifurcation of the delta breeze
from the ocean into northern and

83 Appendix B—4, section 3.2, B-125; also, refer to
supplemental figures S.1-S.15 at B-166.


https://www3.epa.gov/ttn/scram/guidance/guide/Draft-O3-PM-RH-Modeling_Guidance-2014.pdf
https://www3.epa.gov/ttn/scram/guidance/guide/Draft-O3-PM-RH-Modeling_Guidance-2014.pdf
https://www3.epa.gov/ttn/scram/guidance/guide/Draft-O3-PM-RH-Modeling_Guidance-2014.pdf
https://www.epa.gov/scram/clean-air-act-permit-modeling-guidance
https://www.epa.gov/scram/clean-air-act-permit-modeling-guidance
https://www.epa.gov/scram/state-implementation-plan-sip-attainment-demonstration-guidance
https://www.epa.gov/scram/state-implementation-plan-sip-attainment-demonstration-guidance
https://www.epa.gov/scram/state-implementation-plan-sip-attainment-demonstration-guidance
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southern branches, and afternoon
upslope flows in the Sierra Nevada
foothills. The 2017 Sacramento Regional
Ozone Plan states that the bias and error
are relatively small and are comparable
to those seen in previous meteorological
modeling of central California and cited
in the 2017 Sacramento Regional Ozone
Plan. In summary, the 2017 Sacramento
Regional Ozone Plan’s meteorological
modeling performance statistics appear
satisfactory.

Ozone model performance statistics
are described in the 2017 Sacramento
Regional Ozone Plan at Appendix B—
4.84 Tt includes tables of statistics
recommended in the Modeling
Guidance for 8-hour and 1-hour daily
maximum ozone concentrations, for the
whole nonattainment area and for three
Sacramento Metro Area subregions (i.e.,
western, central, and eastern. There is a
slight negative bias (underprediction)
for the central and eastern subregions.
Because only the relative response to
emissions changes from the modeling is
used, note that the underprediction of
absolute ozone concentrations does not
mean that future concentrations will be
underestimated. The 2017 Sacramento
Regional Ozone Plan found the statistics
to be within the ranges for other
modeling applications, at the low end of
the distribution for error and bias. The
Plan’s supplemental figures with hourly
time series show generally good
performance; although some individual
daily ozone peaks are missed, for each
site there are days for which the
modeled highest concentration is close
to the value of the highest observed
concentration.

As noted in the 2017 Sacramento
Regional Ozone Plan’s modeling
protocol, the Modeling Guidance
recognizes that limited time and
resources can constrain the extent of the
diagnostic and dynamic evaluation of
model performance undertaken.85 The
2017 Sacramento Regional Ozone Plan
describes a dynamic evaluation 86 in
which model predictions of ozone
concentrations for weekdays and
weekends were compared to each other
and to observed concentrations. This
evaluation provides useful information
on how well the model simulates the
effect of emissions changes, since NOx
emissions are lower on weekends than
on weekdays, but otherwise similar. The
model-predicted ozone reduction on
weekends tends to match the observed

84 Appendix B—4, section 5.2, B-139; also, refer to
supplemental figures S.16-S.69, B-182.

852017 Sacramento Regional Ozone Plan,
Appendix B-3 (“Modeling Protocol”), B-76;
Modeling Guidance, 63.

86 See ‘‘Diagnostic Evaluation” in Appendix B—4
section 5.2.1, B-146.

ozone reduction; this match lends
confidence to the modeling. The
modeled weekend response is also
consistent with an independent study 87
that examined the frequency of ozone
exceedance days over 2001-2007 and
the NOx emission reductions during the
same period. The study concluded the
NOx reductions were effective at
reducing ozone throughout the entire
Sacramento urban ozone plume (i.e.,
downwind and northeast of urban
Sacramento, within the nonattainment
area), which exhibits “NOx-limited”
ozone chemistry except in the urban
core, and is expected to transition to
NOx-limited conditions everywhere in
the nonattainment area as NOx
emissions continue to decline.88 The
Plan also contains results of an analysis
of weekday and weekend ozone
concentrations during the 2000-2014
period. It notes a shift over the years
toward lower ozone on weekends,
especially after 2010, showing that
lower NOx emissions lead to lower
ozone concentrations.8° Both the
modeling and the observed weekday-
weekend trends throughout the
Sacramento Metro Area show that ozone
responds to NOx emission reductions,
i.e., that ozone formation is NOx-
limited.

After model performance for the 2012
base case was accepted, the model was
applied to develop RRFs for the
attainment demonstration.?° This
entailed running the model with the
same meteorological inputs as before,
but with adjusted emissions inventories
to reflect the expected changes between
the 2012 base year and the 2022 and
2026 future years. These modeling
inventories excluded “emissions events
which are either random and/or cannot
be projected to the future . . . wildfires,
and events such as the [San Francisco

87 La Franchi et al., “Observations of the
temperature dependent response of ozone to NOx
reductions in the Sacramento, CA urban plume,”
Atmospheric Chemistry and Physics, 11, 6945—
6960, doi:10.5194/acp—11-6945-2011, 2011;
described in Appendix B, B-150.

88 The term “NOx-limited” can mean either that
reducing NOx emissions decrease ozone (as
opposed to increasing it); or that reducing NOx is
much more effective at decreasing ozone than is
reducing VOC. Both are true in this case; as
discussed below, ambient Sacramento Metro Area
ozone responds only weakly to VOC reductions.
The NOx-limited ozone regime in the Sacramento
Metro Area is discussed in Plan Appendix B. See,
e.g., B-147 through B—150 (comparing weekend-
weekday concentrations); B—150 through B-152; B—
157 through B-158. The issue is also discussed in
the CARB Staff Report Appendix B, B-17 and B—
36.

892017 Sacramento Regional Ozone Plan,
Appendix B, B-149.

902017 Sacramento Regional Ozone Plan, section
6.8, 6-10, and Appendix B—4, section 5.3, B-150.

Bay Area] Chevron refinery fire.”” 91 The
future inventories project the base year
with these exclusions into the future by
including the effect of economic growth
and emissions control measures.

The 2017 Sacramento Regional Ozone
Plan carried out the attainment test
procedure consistent with the Modeling
Guidance. The RRFs were calculated as
the ratio of future to base year
concentrations; these were then applied
to 2012 weighted base year design
values for each monitor to arrive at
future year design values.?2 The highest
2022 ozone design value is 75.2 ppb,
which occurs at the Folsom Natoma
Street site, and just barely meets the
level of the 2008 8-hour ozone NAAQS
of 0.075 ppm.?3 The highest 2026 ozone
design value is 70.7 ppb at the same
monitoring site, and is well below the
NAAQS.

As discussed in chapter 8 of the 2017
Sacramento Regional Ozone Plan, the
reduction per year needed from the
monitored design value of 83 in 2016 to
the projected 75 in 2022 was roughly
twice the reduction per year seen during
2010-2016. Given the uncertainty posed
by the magnitude of the reductions
necessary to reach this level by 2022
relative to the historic rate of reduction,
and the fact that 2022 design values
would achieve the standard by only a
very small margin, the Districts
determined that a 2024 attainment year
would be more appropriate, while still
representing an ambitious target for
expeditious attainment in advance of
the statutory outermost deadline for
attainment.94 Since modeling was not
available for year 2024, the plan
interpolated between the 2022 and 2026
modeling results, on the basis of
projected NOx emissions. The Plan’s
discussion of the weekend-weekday

912017 Sacramento Regional Ozone Plan,
Appendix B-3 (“Modeling Protocol”), B-78; and,
Appendix B-5 (“Modeling Emissions Inventory”’),
B-259. To include the fires in the base year but not
the future year would effectively credit the Plan’s
control measures with eliminating emissions from
the fire.

922017 Sacramento Regional Ozone Plan, Table
6-2 and Appendix B—4, Table 13, B-151.

93 The Modeling Guidance recommends that
RRFs be applied to the average of three three-year
design values centered on the base year, in this case
the design values for 2010-2012, 2011-2013, and
2012-2015. This amounts to a 5-year weighted
average of individual year 4th high concentrations,
centered on the base year of 2012, and so is referred
to as a weighted design value. 75.2 ppb is
equivalent to 0.0752 ppm, which is truncated to
0.075 ppm according to the data handling
conventions of 40 CFR 50 Appendix P.

942017 Sacramento Regional Ozone Plan, 8-2.
Here, the year 2024 is discussed for modeling
purposes. As noted earlier, the effective attainment
date for a determination of attainment is December
31, 2024 if we approve this attainment
demonstration as we propose.
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differences, described above, notes that
the area’s ozone formation is NOx-
limited, so NOx emissions are a
reasonable basis for interpolation. The
interpolation is a form of a scaling of
model results and has been done for
previous EPA-approved plans.? The
interpolation gives a 2024 design value
estimate of 72.1 ppb, corresponding to
0.072 ppm, which is below the 2008 8-
hour ozone NAAQS of 0.075 ppm, and
therefore demonstrates attainment in
2024.96

Finally, the 2017 Sacramento
Regional Ozone Plan modeling includes
an “Unmonitored Area Analysis” (UAA)
to assess whether locations without a
monitor are able to reach attainment; the
standard attainment test procedure
covers only locations with a monitor.97
The Modeling Guidance describes a
procedure utilizing “‘gradient adjusted
spatial fields,” as well as the EPA
software used to carry it out.?8 This
procedure uses a form of interpolation,
combining monitored concentrations
and modeled gradients (modeled
changes in concentration with distance
from a monitor) to estimate future
concentrations at locations without a
monitor. The 2017 Sacramento Regional
Ozone Plan describes an UAA carried
out using software developed by CARB
and implemented in “R,” 99 using a
procedure virtually the same as that
outlined in the Modeling Guidance. The
2017 Sacramento Regional Ozone Plan
states that the 2026 results showed
concentrations below 70 ppb for all
locations except for one grid square at
Folsom Lake; the Plan notes that this
was likely an artifact of too-low mixing

heights, a known problem over water.
Because the results are well below the
2008 ozone NAAQS level of 75 ppb, the
UAA supports the demonstration that
all locations in the Sacramento Metro
Area will attain the NAAQS by 2024.

In addition to the formal attainment
demonstration, the plan also contains a
WOE analysis within Appendix B to the
CARB Staff Report. It mainly shows the
long-term downward trends that
continue through 2015, the latest year
available prior to 2017 Sacramento
Regional Ozone Plan development.
Downward trends are demonstrated for
measured ozone concentrations, number
of days above the ozone NAAQS,
geographic area and population exposed
to concentrations above the NAAQS,
and emissions of the ozone precursors
NOx and VOC. These all show the
substantial air quality progress made in
the Sacramento Metro Area and add
support to the attainment demonstration
for 2024.

The 2017 Sacramento Regional Ozone
Plan includes an additional attainment
demonstration using “banded’” RRFs;
the EPA also considers this to be part of
the WOE.100 The banded approach is
described more fully in a study cited in
the 2017 Sacramento Regional Ozone
Plan, and also cited in the Modeling
Guideline as an alternative RRF
approach.101 The banded RRF approach
divides ozone concentrations into
ranges or bands and computes a specific
RRF for each band. This allows different
ozone concentrations to respond
differently to emission changes, a
refinement on the standard approach. In
this case, the banded approach

increased design values for some
monitors and decreased them for others;
for Folsom, the site with the highest
2026 design value, the design value
decreased from 75.2 ppb to 69.0 ppb.
This more refined approach provides
corroboration for the attainment
demonstration and suggests that the
analysis was done conservatively.

b. Control Strategy for Attainment

The control strategy for attainment of
the 2008 ozone NAAQS in the 2017
Sacramento Regional Ozone Plan relies
primarily on emissions reductions from
control measures that have been
adopted by the Districts and CARB prior
to the submittal of the plan. Local
stationary and area source emissions
reductions come from baseline (i.e.,
already-adopted) control measures.102
Overall, nearly all of the emissions
reductions that the control strategy
relies upon are expected to come from
already-adopted and EPA-approved
state on- and off-road mobile source
control measures, which are discussed
in section III.C of this document.13 For
the 2008 ozone NAAQS, already-
adopted control measures from the
Districts and CARB are expected to
achieve almost all of the reductions
needed from the 2012 base year to attain
the 2008 NAAQS in 2024. As tables 4
and 5 show, the vast majority of
emissions reductions relied upon by the
Plan’s control strategy are from the on-
and off-road mobile source inventory
and can be largely attributed to control
measures adopted by CARB,
subsequently approved by the EPA, and
cited in detail in Section III.C.104

TABLE 4—2012 AND 2024 VOLATILE ORGANIC COMPOUND (VOC) EMISSIONS FOR THE SACRAMENTO METRO AREA

[Summer planning inventory, tpd]

Emissions Percentage of
Source category 2012 2024 difference from total emission
2012 to 2024 reductions

StAtioNAry SOUMCES ....c.eicviiiiiieiiceie e 22 23 +1 —4
ATEA SOUICES ...ttt ettt ettt e e e e saeesaneeeee s 29 31 +2 -8
On-Road Mobile Sources 34 14 —-20 77
Other Mobile SOUICES ......cocuiiiiiiiieiei e 26 17 -9 35
TOAI e 110 84 —26 100

Source: 2017 Sacramento Regional Ozone Plan, Chapter 5, Table 5-1. The sum of the emissions values may not equal the total shown due
to rounding. Percentage reductions are calculated against net total of gross reductions.

95 San Joaquin Valley “phase 2" plan for the 2008
ozone NAAQS, 83 FR 61346 (November 29, 2018),
and revisions to the San Joaquin Valley plan for the
1997 ozone NAAQS, 77 FR 12652 (March 1, 2012).

962017 Sacramento Regional Ozone Plan, 8—4.

972017 Sacramento Regional Ozone Plan,
Appendix B—4, section 5.4.

98 Modeling Guidance section 4.7.

99 The R Project for Statistical Computing, https://
www.r-project.org.

1002017 Sacramento Regional Ozone Plan
Appendix B—4, section 5.5, and Appendix B-3,
section 8.2.

101 Modeling Guidance, 103.

1022017 Sacramento Regional Ozone Plan,
Sections 7.3, 7.4, and 7.5, 7-12 to 7-14.

103 2017 Sacramento Regional Ozone Plan,
Section 7.2, 7-1 to 7-14.

104 2017 Sacramento Regional Ozone Plan, 5-13,
Figures 5-8 and 5-9 show VOC and NOx emission
reductions by source category over time.


https://www.r-project.org
https://www.r-project.org
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TABLE 5—2012 AND 2024 OXIDES OF NITROGEN (NOx) EMISSIONS FOR THE SACRAMENTO METRO AREA

[Summer planning inventory, tpd]

Emissions Percentage of
Source category 2012 2024 difference from total emission
2012 to 2024 reductions

StatioNary SOUMCES ......cccviiiiiiiiieeee e 8 7 -1 2
Area Sources 3 2 -1 2
On-Road Mobile SOUICES ......ccccoueiiiiiiieiieeeee e 61 19 —42 81
Other Mobile SOUICES ......ccovuiieiiiiie et 30 21 -9 17
TOMAL ittt et e e eae e ereenaean 101 49 —52 100

Source: 2017 Sacramento Regional Ozone Plan, Chapter 5, Table 5-2. The sum of the emissions values may not equal the total shown due

to rounding.

c. Attainment Demonstration

Chapter 8 of the Plan describes the
attainment demonstration in general
terms, including photochemical
modeling results, and the process for
selecting and demonstrating a 2024
attainment year, while Appendix B to
the Plan provides more detail
concerning photochemical modeling.
Other aspects of this demonstration are
included throughout the Plan, including
emissions inventory forecasts included
in section 5.5 and the control strategy

described in Chapter 7. The WOE
analysis in Appendix B to the CARB
Staff Report includes additional
supporting information to complement
the photochemical modeling and to
provide context for this attainment
demonstration, such as analyses of
anthropogenic emission, ambient ozone
data, and meteorological analyses. Table
6 below summarizes the attainment
demonstration for the 2008 ozone
NAAQS by listing the base year (2012)
emissions level, the modeled attainment
emissions level, and the total reductions

that the District and CARB estimate to
achieve through baseline control
measures and accounting for growth.
Baseline measures are expected to
reduce base year (2012) emissions of
NOx by 51 percent and VOC emissions
by 24 percent by the 2024 attainment
year, notwithstanding growth and the
emission reduction credit (ERC)
balance, and to attain the 2008 ozone
NAAQS in the Sacramento Metro Area
by 2024, two years ahead of the required
attainment year, 2026.

TABLE 6—SUMMARY OF SACRAMENTO METRO AREA 2008 OzONE NAAQS ATTAINMENT DEMONSTRATION

[Summer planning inventory, tpd]

NOx vVOC
2012 Base Year EMISSIONS LEVEI (AA) ..eoueiiiuiiiiieiie ettt ettt ettt et sttt e et e sb e te e sae e eabeesbeeeaneesaeeebeennne 101 110
2024 Modeled Attainment EmISSIONS LeVEl (B) ......cocuiioiiiiiiiiiiiic ettt 49 84
Total Reductions Needed from 2012 Base Year Levels to Demonstrate Attainment (A—B) ........ccccecvevneene 52 26
Reductions from Baseline (i.e., adopted) Measures, net of growth and excluding ERC balance .................. 52 26
2024 Emissions with Reductions from Baseline Control Strategy (compare to Row B) ........cccoeiiiiiiiiiiiiiiienne 49 84
ALAINMENT AEMONSIFATEA? ...ttt ettt b e et et e e e an e e bt e e aneesaeenneennneens Yes Yes

Notes and sources: 2017 Sacramento Regional Ozone Plan, Figure 5-8 and 5-9, 5-3.

3. The EPA’s Review of the State’s
Submission

a. Photochemical Modeling

The interpolation of 2022 and 2026
modeling results to estimate the 2024
design value assumed that only NOx
emissions needed to be considered; it
was assumed that small changes in VOC
emissions have a negligible effect on
ozone. That assumption is supported by
the ozone isopleth diagram in the Plan
showing the ozone results from
modeling various combinations of NOx
and VOC reductions.195 Its lines of
constant ozone are nearly parallel to the
VOC axis; that is, ozone is about the
same for the whole range of VOC
emissions levels, and ozone changes
very little with VOC emissions

105 Plan Appendix B—4, Figure 16, p. B-158.

reductions. Conversely, the lines are
nearly perpendicular to the NOx axis,
indicating ozone varies strongly with
NOx emissions levels. This illustrates
the ozone formation is not just NOx-
limited (responsive to NOx emissions
changes), but also far more sensitive to
emissions changes in NOx than VOC.
On a percentage basis, ozone is about 14
times as sensitive to NOx reductions
than to VOC reductions; on a tons per
year basis, it is about 24 times as
sensitive. Nevertheless, the isopleth
diagram shows there is some modeled
sensitivity to VOC change, so the EPA
used it to estimate a 2024 design value,
as an alternative to the Plan’s
interpolation approach. The
methodology used is discussed in the
TSD, which applies the modeled
sensitivity from the 2026 isopleth
diagram to the NOx and VOC emissions

differences between 2026 and 2024, to
arrive at an ozone difference between
2026 and 2024. The result was a 2024
design value of 72.7 ppb, about 0.6 ppb
higher than the Plan’s estimate, but still
well below the 75 ppb NAAQS. The
difference is due mainly to the different
simplifying assumptions used in the
two approaches, rather than to the
inclusion of the effect of VOC, which by
itself resulted in an impact of only 0.03
ppb. The results corroborate the Plan’s
attainment demonstration, including the
assumption that VOC emissions changes
have little effect on ozone
concentrations.106

106 The relative sensitivity of ozone to NOx and
VOC and the alternative 2024 design value are
discussed in “Assessment of Sacramento Metro
NAA Conformity Motor Vehicle Emissions Budget
Consistency with O3 NAAQS Attainment,” draft
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The modeling shows that existing
control measures from CARB and the
Districts are sufficient to attain the 2008
8-hour ozone NAAQS by 2024 at all
monitoring sites in the Sacramento
Metro Area. Because the Plan properly
incorporates all modeling and input
preparation procedures, tests, and
performance analyses called for in the
modeling protocol, demonstrates good
model performance, and responds to
emission changes consistent with
observations, the EPA finds that the
photochemical modeling is adequate for
purposes of supporting the attainment
demonstration.

b. Control Strategy for Attainment

As discussed above, the Sacramento
Metro Area Ozone SIP relies on state
and locally adopted baseline control
measures, I.e., already-adopted control
measures, to achieve the emissions
reductions needed to attain the 2008
ozone NAAQS by 2024. As shown in
Tables 4—6 and discussed in Section
III.C, the Sacramento Metro Area Ozone
SIP relies on these measures to achieve
all the emissions reductions needed to
attain the 2008 ozone NAAQS by 2024.
These baseline measures are approved
into the SIP and, as such, are fully
creditable within the attainment
demonstration analysis. Accordingly,
we propose to find that the emissions
reductions that are relied on for
attainment are creditable and sufficient
to provide for attainment.

c. Attainment Demonstration

The Plan followed the modeling
procedures recommended in the EPA’s
Modeling Guidance and showed
excellent performance in simulating
observed ozone concentrations in the
2012 base year; the TSD discusses the
modeling in detail. Given the extensive
discussion of modeling procedures,
tests, and performance analyses called
for in the modeling protocol, the good
model performance, and the model
response to emissions changes
consistent with observations, the EPA
finds that the modeling is adequate for
purposes of supporting the attainment
demonstration. Based on our review of
the Plan and our proposed findings that
the photochemical modeling and
control strategy are acceptable and
demonstrate attainment by the
applicable attainment date, we propose
to approve the attainment
demonstration for the 2008 ozone
NAAQS in the Sacramento Metro Area
Ozone SIP as meeting the requirements

August 7, 2020, EPA Region IX, within the docket
for this proposed rulemaking.

of CAA section 182(c)(2)(A) and 40 CFR
51.1108.

E. Rate of Progress Plan and Reasonable
Further Progress Demonstration

1. Statutory and Regulatory
Requirements

Requirements for RFP for ozone
nonattainment areas are specified in
CAA sections 172(c)(2), 182(b)(1), and
182(c)(2)(B). Under CAA section 171(1),
RFP is defined as meaning such annual
incremental reductions in emissions of
the relevant air pollutant as are required
under part D (“Plan Requirements for
Nonattainment Areas’’) of the CAA or as
may reasonably be required by the EPA
for the purpose of ensuring attainment
of the applicable NAAQS by the
applicable date. CAA section 182(b)(1)
specifically requires that ozone
nonattainment areas that are classified
as Moderate or above demonstrate a 15
percent reduction in VOC between the
years of 1990 and 1996. The EPA has
typically referred to section 182(b)(1) as
the rate of progress (ROP) requirement.
For ozone nonattainment areas
classified as Serious or higher, section
182(c)(2)(B) requires VOC reductions of
at least 3 percent of baseline emissions
per year, averaged over each
consecutive 3-year period, beginning 6
years after the baseline year until the
attainment date. CAA section
182(c)(2)(B)(ii) allows an amount less
than 3 percent of such baseline
emissions each year if the state
demonstrates to the EPA that the plan
includes all measures that can feasibly
be implemented in the area in light of
technological achievability.
Additionally, under CAA section
182(c)(2)(C), a state may substitute NOx
emissions reductions for VOC emissions
reductions.

In the 2008 Ozone SRR, the EPA
provides that an area classified
Moderate or higher will have met the
ROP requirements of CAA section
182(b)(1) if the area has a fully approved
15 percent ROP plan for the 1-hour or
1997 8-hour ozone standards, provided
the boundaries of the ozone
nonattainment areas are the same.107
For such areas, the EPA interprets the
RFP requirements of CAA section
172(c)(2) to require areas classified as
Moderate to provide a 15 percent
emissions reduction of ozone precursors
within 6 years of the baseline year.
Areas classified as Serious or higher
must meet the RFP requirements of CAA
section 182(c)(2)(B) by providing an 18
percent reduction of ozone precursors in
the first 6-year period, and an average

10780 FR 12264, 12271 (March 6, 2015).

ozone precursor emissions reduction of
3 percent per year for all remaining 3-
year periods thereafter.108 To meet CAA
sections 172(c)(2) and 182(c)(2)(B) RFP
requirements, a state may substitute
NOx emissions reductions for VOC
reductions.109

Except as specifically provided in
CAA section 182(b)(1)(C), emissions
reductions from all SIP-approved,
federally promulgated, or otherwise SIP-
creditable measures that occur after the
baseline year are creditable for purposes
of demonstrating that the RFP targets are
met. Because the EPA has determined
that the passage of time has caused the
effect of certain exclusions to be de
minimis, the RFP demonstration is no
longer required to calculate and
specifically exclude reductions from
measures related to motor vehicle
exhaust or evaporative emissions
promulgated by January 1, 1990;
regulations concerning Reid vapor
pressure promulgated by November 15,
1990; measures to correct previous
RACT requirements; and, measures
required to correct previous inspection
and maintenance (I/M) programs.110

The 2008 Ozone SRR requires the RFP
baseline year to be the most recent
calendar year for which a complete
triennial inventory was required to be
submitted to the EPA. For the purposes
of developing RFP demonstrations for
the 2008 ozone NAAQS, the applicable
triennial inventory year is 2011. As
discussed above, the 2008 Ozone SRR
provided states with the opportunity to
use an alternative baseline year for
RFP,111 but this provision was vacated
by the D.C. Circuit in the South Coast
II decision.

2. Summary of the State’s Submission

In response to the South Coast II
decision, CARB developed the 2018 SIP
Update, which replaces the RFP portion
of the 2017 Sacramento Regional Ozone
Plan and includes updated emissions
estimates for the RFP baseline year,
subsequent milestone years, and the
attainment year, and an updated RFP
demonstration relying on a 2011 RFP
baseline year.112 To develop the 2011
RFP baseline inventory, CARB relied on
actual emissions reported from
industrial point sources for year 2011
and back-cast emissions from smaller
stationary sources and area sources from
2012 to 2011 using the same growth and

108 Id.

10940 CFR 51.1110(a)(2)(i)(C) and 40 CFR
51.1110(a)(2)(ii)(B); 80 FR 12264, 12271 (March 6,
2015).

11040 CFR 51.1110(a)(7).

11140 CFR 51.1110(b).

1122018 SIP Update, Section V.B. Reasonable
Further Progress, 28-30.
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control factors as was used for the 2017
Sacramento Regional Ozone Plan. To
develop the emissions inventories for
the RFP milestone years (i.e., 2017,
2020, 2023) and attainment year (i.e.,
2024), CARB also relied upon the same
growth and control factors as the 2017
Sacramento Regional Ozone Plan. The
2018 SIP Update emissions estimates
reflect District rules adopted and
submitted to CARB through November

2015 and CARB rules adopted through
December 2014.113

Documentation for the Sacramento
Metro Area RFP baseline and milestone
emissions inventories is found in the
2018 SIP Update.114 The updated RFP

demonstration for the Sacramento Metro

Area for the 2008 ozone NAAQS is
shown in Table 7. This demonstration
calculates future year VOC targets from
the 2011 baseline, consistent with CAA

182(c)(2)(B)(i), which requires
reductions of “at least 3 percent of
baseline emissions each year,” and it
substitutes NOx reductions for VOC
reductions beginning in milestone year
2020 to meet VOC emission targets.115
For the Sacramento Metro Area, CARB
concludes that the RFP demonstration
meets the applicable requirements for
each milestone year as well as the
attainment year.116

TABLE 7—RFP DEMONSTRATION FOR THE SACRAMENTO METRO AREA FOR THE 2008 OzONE NAAQS, SUMMER
PLANNING INVENTORY, tpd OR PERCENTAGE (%)

VvOC
2011 2017 2020 2023 2024
Baseling VOUC ... 111.6 91.7 91.3 88.5 87.9
Transportation conformity safety margin* 0 0 0 0 0.5
Baseline + safety margin (VOC) ......cccccoviiiiiiiniiniieieeeen, 111.6 91.7 91.3 88.5 88.4
Required change since 2011 (VOC or NOx), % .eevveeviveens | coveeeieenieeieenins 18 27 36 39
Target VOC level ... 91.5 81.5 71.4 68.1
Apparent shortfall (—)/surplus (+) in VOC -0.2 -9.9 —-17.0 —-20.3
Apparent shortfall (—)/surplus (+) in VOC, % ...cccocervievivec | eeveeeiiienieecieees -0.1 -8.8 —-15.3 —-18.2
VOC shortfall previously provided by NOx substitution, % | ....cccceceeveeenen. 0 -0.1 8.8 15.3
Actual VOC shortfall (—)/surplus (+), % ..cocvvrveeiiiriiiiiiiinis | e -0.1 -8.7 —-6.4 —-2.9
NOx
2011 2017 2020 2023 2024

Baseling NOx .....coceeiiiiiieiii et 107.7 7.7 63.8 52.2 50.5
Transportation conformity safety margin* ..........c.cccoceeieenne 0 0 0.4 0.9 1.2
Baseline + safety margin (NOx) .....cccocerveninecicneeeneeens 107.7 71.7 64.2 53.2 51.7
Change in NOx since 2011, tpd .....cccoeiiiriiiiienieeee s 36.0 43.4 54.5 56.0
Change in NOx since 2011, % ..cocoeeiiiieiiiiiieiieeee e 33.4 40.3 50.6 52.0
NOx reductions used for VOC substitution through last

MIIESTONE YA, Yo ceiiueeeeiiiiie e eiee ettt rieeeeiee | eeeesieeeenreeesaees 0 0.1 8.8 15.3
NOx reductions since 2011 available for VOC substitution

in this MIlestone year, % .......cccccoiiiiiieiiiiieeieeeieeeeis | e 33.4 40.2 41.8 36.7
NOx reductions since 2011 used for VOC substitution in

this MIleSIONE YEAr, Yo ..ccovcueeiiiiiiiiiiieeee e | e 0.1 8.7 6.4 2.9
NOx reductions since 2011 surplus after meeting VOC

substitution needs in this milestone year, % .......ccccccees | coiieiiiiiiicen, 33.3 31.5 35.3 33.8
Total shortfall for RFP ......c.oooveoiiiiiiiee 0 0 0 0
RFP M7 ..o Yes Yes Yes Yes

Source: 2018 SIP Update, Table V-3, and Appendix A, A-15—A—-18. The sum of the emissions values may not equal the total shown due to
rounding of the numbers. Baseline emissions for 2020, 2023, and 2024 include 5 tpd VOC and 4 tpd NOx to account for area ERC banking and

accounting.

*We discuss the concept of a safety margin within motor vehicle emissions budgets below in the Section H concerning transportation

conformity.

3. The EPA’s Review of the State’s
Submission

In 2015, the EPA approved a 15
percent ROP plan for the Sacramento
Metro Area for the 1-hour ozone
NAAQS and 1997 8-hour ozone
NAAQS,*17 and the boundaries of the
Sacramento Metro Area for the 2008
ozone NAAQS are the same as the
Sacramento Metro Area for the 1997 8-

1132018 SIP Update, Appendix A, A-1, A-2.

1142018 SIP Update, 27-30, and Appendix A, A—
15 through A-18.

115NOx substitution is permitted under EPA
regulations. See 40 CFR 51.1110(a)(2)(i)(C) and 40

hour ozone NAAQS.118 As a result, the
Districts and CARB have met the ROP
requirements of CAA section 182(b)(1)
for the Sacramento Metro Area and do
not need to demonstrate another 15
percent reduction in VOC for this area.
Based on our review of the emissions
inventory documentation in the 2017
Sacramento Regional Ozone Plan and
2018 SIP Update, we find that CARB
and the Districts have used the most

CFR 51.1110(a)(2)(ii)(B); and 80 FR 12264, 12271
(March 6, 2015).

116 In addition to the RFP demonstration in Table
7, CARB provided a clarification including the
small rounding additions in the motor vehicle
emission budgets to ensure that they are accounted
for and that RFP would still be met; email dated

recent planning and activity
assumptions, emissions models, and
methodologies in developing the RFP
baseline and milestone year emissions
inventories. Also, as presented in Table
7, we have reviewed the calculations in
Table V-3 of the 2018 SIP Update and
related clarifications in CARB
correspondence and find that the
Districts and CARB have used an
appropriate calculation method to

August 11, 2020, from Webster Tasat, CARB to
Anita Lee, USEPA, including attached RFP
demonstration table, in the docket.

11780 FR 4795 (January 29, 2015).

118 Sge 2017 Sacramento Regional Ozone Plan, 2—
8, Figure 2—-1.
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demonstrate RFP. Similarly, we find
that the Districts’ use of NOx
substitution is warranted and
appropriately implemented based on the
NOx-limited conditions in the
Sacramento Metro Area, and the area’s
greater responsiveness to NOx
emissions reductions relative to VOC
emissions reductions. For these reasons,
we have determined that the
Sacramento Metro Area Ozone SIP
demonstrates RFP in each milestone
year and the attainment year, consistent
with applicable CAA requirements and
EPA guidance. Therefore, we propose to
approve the RFP demonstration for the
Sacramento Metro Area for the 2008
ozone NAAQS under sections 172(c)(2),
182(b)(1) and 182(c)(2)(B) of the CAA
and 40 CFR 51.1110(a)(2)(ii).

F. Transportation Control Strategies and
Measures to Offset Emissions Increases
From Vehicle Miles Traveled

1. Stationary and Regulatory
Requirements

Section 182(d)(1)(A) of the Act
requires, in relevant part, a state to
submit, for each area classified as
Serious or above, a SIP revision that
“identifies and adopts specific
enforceable transportation control
strategies and transportation control
measures to offset any growth in
emissions from growth in vehicle miles
traveled or number of vehicle trips in
such area.” 119 Herein, we use “VMT” to
refer to vehicle miles traveled and refer
to the related SIP requirement as the
“VMT emissions offset requirement.” In
addition, we refer to the SIP revision
intended to demonstrate compliance
with the VMT emissions offset
requirement as the “VMT emissions
offset demonstration.”

In Association of Irritated Residents v.
EPA, the United States Court of Appeals
for the Ninth Circuit (“Court”) ruled
that additional transportation control
measures are required whenever vehicle

119 CAA section 182(d)(1)(A) includes three
separate elements. In short, under section
182(d)(1)(A), states are required to adopt
transportation control strategies and measures to
offset growth in emissions from growth in VMT,
and, as necessary, in combination with other
emission reduction requirements, to demonstrate
RFP and attainment. For more information on the
EPA’s interpretation of the three elements of section
182(d)(1)(A), refer to 77 FR 58067, 58068
(September 19, 2012) (proposed withdrawal of
approval of South Coast VMT emissions offset
demonstrations). In section IIL.F of this document,
we are addressing the first element of CAA section
182(d)(1)(A) (i.e., the VMT emissions offset
requirement). In sections IILE and IIL.D of this
document, we are proposing to approve the RFP
and attainment demonstrations, respectively, for the
2008 ozone NAAQS in the Sacramento Metro Area,
and compliance with the second and third elements
of section 182(d)(1)(A) is predicated on final
approval of the RFP and attainment demonstrations.

emissions are projected to be higher
than they would have been had VMT
not increased, even when aggregate
vehicle emissions are actually
decreasing.120 In response to the Court’s
decision, in August 2012, the EPA
issued a memorandum titled
“Implementing Clean Air Act Section
182(d)(1)(A): Transportation Control
Measures and Transportation Control
Strategies to Offset Growth in Emissions
Due to Growth in Vehicle Miles
Travelled” (herein referred to as the
“August 2012 Guidance’’).121

The August 2012 Guidance discusses
the meaning of “transportation control
strategies” (TCS) and ‘““transportation
control measures” (TCM) and
recommends that both TCSs and TCMs
be included in the calculations made for
the purpose of determining the degree to
which any hypothetical growth in
emissions due to growth in VMT should
be offset. Generally, TCS is a broad term
that encompasses many types of
controls (including, for example, motor
vehicle emission limitations, I/M
programs, alternative fuel programs,
other technology-based measures, and
TCMs) that would fit within the
regulatory definition of ““control
strategy.” 122 TCM is defined at 40 CFR
51.100(r) as meaning “‘any measure that
is directed toward reducing emissions of
air pollutants from transportation
sources,” including, but not limited to,
those listed in section 108(f) of the CAA.
Generally, TCMs refer to programs
intended to reduce VMT, number of
vehicle trips, or traffic congestion, such
as programs for improved public transit,
designation of certain lanes for
passenger buses and high-occupancy
vehicles, and trip reduction ordinances.

The August 2012 Guidance explains
how states may demonstrate that the
VMT emissions offset requirement is
satisfied in conformance with the
Court’s ruling. Under the August 2012
Guidance, states would develop one
emissions inventory for the base year,
and three different emissions inventory
scenarios for the attainment year. For
the attainment year, two of the scenarios
would represent hypothetical emissions
that would provide the basis to identify
the “growth in emissions” due solely to
the growth in VMT, and one would

120 See Association of Irritated Residents v. EPA,
632 F.3d. 584, 596-597 (9th Cir. 2011), reprinted as
amended on January 27, 2012, 686 F.3d 668, further
amended February 13, 2012 (“Association of
Irritated Residents’).

121 Memorandum dated August 30, 2012, Karl
Simon, Director, Transportation and Climate
Division, Office of Transportation and Air Quality,
to Carl Edland, Director, Multimedia Planning and
Permitting Division, EPA Region 6, and Deborah
Jordan, Director, Air Division, EPA Region IX.

122E.g., 40 CFR 51.100(n).

represent projected actual motor vehicle
emissions after fully accounting for
projected VMT growth and offsetting
emissions reductions obtained by all
creditable TCSs and TCMs. See the
August 2012 Guidance for specific
details on how states might conduct the
calculations.

The base year on-road VOC emissions
should be calculated using VMT in that
year, and it should reflect all
enforceable TCSs and TCMs in place in
the base year. This would include
vehicle emissions standards, state and
local control programs, such as I/M
programs or fuel rules, and any
additional implemented TCSs and
TCMs that were already required by or
credited in the SIP as of that base year.

The first of the emissions calculations
for the attainment year would be based
on the projected VMT and trips for that
year and assume that no new TCSs or
TCMs beyond those already credited in
the base year inventory have been put
in place since the base year. This
calculation demonstrates how emissions
would hypothetically change if no new
TCSs or TCMs were implemented while
VMT and trips were allowed to grow at
the projected rate from the base year.
This estimate would show the potential
for an increase in emissions due solely
to growth in VMT and trips. This
represents a ‘“no action” scenario.
Emissions in the attainment year in this
scenario may be lower than those in the
base year due to the fleet that was on the
road in the base year gradually being
replaced through fleet turnover;
however, provided VMT and/or
numbers of vehicle trips will increase
by the attainment year, they would still
likely be higher than they would have
been assuming VMT had held constant.

The second of the attainment year’s
emissions calculations would assume
that no new TCSs or TCMs beyond
those already credited have been put in
place since the base year, but it would
also assume that there was no growth in
VMT and trips between the base year
and attainment year. This estimate
reflects the hypothetical emissions level
that would have occurred if no further
TCMs or TCSs had been put in place
and if VMT and trip levels had held
constant since the base year. Like the
“no action” attainment year estimate
described above, emissions in the
attainment year may be lower than those
in the base year due to the fleet that was
on the road in the base year gradually
being replaced by cleaner vehicles
through fleet turnover, but in this case
they would not be influenced by any
growth in VMT or trips. This emissions
estimate would reflect a ceiling on the
attainment emissions that should be
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allowed to occur under the statute as
interpreted by the Court because it
shows what would happen under a
scenario in which no offsetting TCSs or
TCMs have yet been put in place and
VMT and trips are held constant during
the period from the area’s base year to
its attainment year. This represents a
“VMT offset ceiling” scenario. These
two hypothetical status quo estimates
are necessary steps in identifying the
target level of emissions from which
states would determine whether further
TCMs or TCSs, beyond those that have
been adopted and implemented in
reality, would need to be adopted and
implemented in order to fully offset any
increase in emissions due solely to VMT
and trips identified in the “no action”
scenario.

Finally, the state would present the
emissions that are expected to occur in
the area’s attainment year after taking
into account reductions from all
enforceable TCSs and TCMs put in
place after the baseline year. This
estimate would be based on the VMT
and trip levels expected to occur in the
attainment year (i.e., the VMT and trip
levels from the first estimate) and all of
the TCSs and TCMs expected to be in
place and for which the SIP will take
credit in the area’s attainment year,
including any TCMs and TCSs put in
place since the base year. This
represents the “projected actual”
attainment year scenario. If this
emissions estimate is less than or equal
to the emissions ceiling that was
established in the second of the
attainment year calculations, the TCSs
or TCMs for the attainment year would
be enough to fully offset the identified
hypothetical growth in emissions.

Alternatively, if the estimated
projected actual attainment year
emissions are still greater than the
ceiling which was established in the
second of the attainment year emissions
calculations, even after accounting for
post-baseline year TCSs and TCMs, the
state would need to adopt and
implement additional TCSs or TCMs to
further offset the growth in emissions.

The additional TCSs or TCMs would
need to bring the actual emissions down
to at least the VMT offset ceiling
estimated in the second of the
attainment year calculations, in order to
meet the VMT offset requirement of
section 182(d)(1)(A) as interpreted by
the Court.

2. Summary of State’s Submission

CARB prepared the VMT emissions
offset demonstration for the Sacramento
Metro Area for the 2008 ozone NAAQS,
and the Districts included it in the 2017
Sacramento Regional Ozone Plan as
Appendix C (“VMT Offset
Demonstration”). In addition to the
VMT emissions offset demonstration,
the 2017 Sacramento Regional Ozone
Plan includes a discussion of the TCSs
adopted by CARB since 1990, and a
discussion of the TCMs developed by
SACOG for the Sacramento Metro Area
region as part of the 2016 MTP/SCS that
are subject to timely implementation
reporting requirements.123

For the VMT emissions offset
demonstration, CARB used
EMFAC2014, the latest EPA-approved
motor vehicle emissions model for
California at the time the plan was
produced. The EMFAC2014 model
estimates the on-road emissions from
two combustion processes (i.e., running
exhaust and start exhaust) and four
evaporative processes (i.e., hot soak,
running losses, diurnal losses, and
resting losses). The EMFAC2014 model
combines trip based VMT data from the
regional transportation planning agency
(i.e., SACOG), starts data based on
household travel surveys, and vehicle
population data from the California
Department of Motor Vehicles. These
sets of data are combined with
corresponding emission rates to
calculate emissions.

Emissions from running exhaust, start
exhaust, hot soak, and running losses
are a function of how much a vehicle is
driven. Emissions from these processes
are thus directly related to VMT and
vehicle trips, and CARB included
emissions from them in the calculations

that provide the basis for the
Sacramento Metro Area VMT emissions
offset demonstration. CARB did not
include emissions from resting loss and
diurnal loss processes in the analysis
because such emissions are related to
vehicle population, not to VMT or
vehicle trips, and thus are not part of
“any growth in emissions from growth
in vehicle miles traveled or numbers of
vehicle trips in such area” under CAA
section 182(d)(1)(A).

The Sacramento Metro Area VMT
emissions offset demonstration uses
2012 as the “base year.” The base year
for VMT emissions offset demonstration
purposes should generally be the same
base year used for nonattainment
planning purposes. In section III.A of
this document, the EPA is proposing to
approve the 2012 base year inventory
for the Sacramento Metro Area for the
purposes of the 2008 ozone NAAQS,
and thus, CARB’s selection of 2012 as
the base year for the Sacramento Metro
Area VMT emissions offset
demonstration for the 2008 ozone
NAAQS is appropriate.

The Sacramento Metro Area VMT
emissions offset demonstration also
includes the previously described three
different attainment year scenarios (i.e.,
no action, VMT offset ceiling, and
projected actual). The 2017 Sacramento
Regional Ozone Plan provides a
demonstration of attainment of the 2008
ozone NAAQS in the Sacramento Metro
Area by the applicable attainment date,
based on the controlled 2024 emissions
inventory. As described in section III.D
of this document, the EPA is proposing
to approve the attainment
demonstration for the 2008 ozone
NAAQS for the Sacramento Metro Area,
and thus, we find CARB’s selection of
2024 as the attainment year for the VMT
emissions offset demonstration for the
2008 ozone NAAQS to be acceptable.

Table 8 summarizes the relevant
distinguishing parameters for each of
the emissions scenarios and shows
CARB’s corresponding VOC emissions
estimates for the demonstration for the
2008 ozone NAAQS.

TABLE 8—VMT EMISSIONS OFFSET INVENTORY SCENARIOS AND RESULTS FOR 2008 OzONE NAAQS

VMT Starts Controls VOC emissions
Scenario
Year 1,000/day Year 1,000/day Year tpd
Base Year ......ccoocoeeeeieiiieeeee e 2012 60,570 2012 11,739 2012 28
No Action 2024 69,579 2024 11,965 2012 16
VMT Offset Ceiling .....ccovevevreeeerinienennne 2012 60,570 2012 11,739 2012 15
Projected Actual ......c.ceevvveeenviieenens 2024 69,579 2024 11,965 2024 11

Source: 2017 Sacramento Regional Ozone Plan, Appendix C.

1232017 Sacramento Regional Ozone Plan,
sections 7.2 and 7.6—7.8.
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For the base year scenario, CARB ran
the EMFAC2014 model for the 2012
base year using VMT and starts data
corresponding to that year. As shown in
Table 8, CARB estimates the Sacramento
Metro Area VOC emissions at 28 tpd in
2012.

For the “no action” scenario, CARB
first identified the on-road motor
vehicle control programs (i.e., TCSs or
TCMs) put in place since the base year
and incorporated into EMFAC2014 and
then ran EMFAC2014 with the VMT and
starts data corresponding to the 2024
attainment year without the emissions
reductions from the on-road motor
vehicle control programs put in place
after the base year. Thus, the no action
scenario reflects the hypothetical VOC
emissions that would occur in the
attainment year in the Sacramento
Metro Area if CARB had not put in
place any additional TCSs or TCMs after
2012. As shown in Table 8, CARB
estimates the “no action” Sacramento
Metro Area VOC emissions at 16 tpd in
2024.

For the “VMT offset ceiling” scenario,
CARB ran the EMFAC2014 model for
the attainment years but with VMT and
starts data corresponding to base year
values. Like the no action scenario, the
EMFAC2014 model was adjusted to
reflect the VOC emissions levels in the
attainment years without the benefits of
the post-base-year on-road motor
vehicle control programs. Thus, the
VMT offset ceiling scenario reflects
hypothetical VOC emissions in the
Sacramento Metro Area if CARB had not
put in place any TCSs or TCMs after the
base year and if there had been no
growth in VMT or vehicle trips between
the base year and the attainment year.

The hypothetical growth in emissions
due to growth in VMT and trips can be
determined from the difference between
the VOC emissions estimates under the
“no action” scenario and the
corresponding estimates under the
“VMT offset ceiling” scenario. Based on
the values in Table 8, the hypothetical
growth in emissions due to growth in
VMT and trips in the Sacramento Metro
Area would have been 1 tpd (i.e., 16 tpd
minus 15 tpd). This hypothetical
difference establishes the level of VMT
growth-caused emissions that need to be
offset by the combination of post-
baseline year TCMs and TCSs and any
necessary additional TCMs and TCSs.

For the “projected actual” scenario
calculation, CARB ran the EMFAC2014
model for the attainment year with VMT
and starts data at attainment year values
and with the full benefits of the relevant
post-baseline year motor vehicle control
programs. For this scenario, CARB
included the emissions benefits from

TCSs and TCMs put in place since the
base year. The most significant
measures reducing VOC emissions
during the 2012 to 2024 timeframe
include the ACC program, ZEV
requirements, and more stringent on-
board diagnostics requirements.124

As shown in Table 8, the projected
actual attainment-year VOC emissions is
11 tpd. CARB then compared this value
against the corresponding VMT offset
ceiling value to determine whether
additional TCMs or TCSs would need to
be adopted and implemented in order to
offset any increase in emissions due
solely to VMT and trips. Because the
projected actual emissions are less than
the corresponding VMT offset ceiling
emissions, CARB concluded that the
demonstration shows compliance with
the VMT emissions offset requirement
and that there are sufficient adopted
TCSs and TCMs to offset the growth in
emissions from the growth in VMT and
vehicle trips in the Sacramento Metro
Area for the 2008 ozone NAAQS.

3. The EPA’s Review of the State’s
Submission

Based on our review of revised
Sacramento Metro Area VMT emissions
offset demonstration in Appendix C of
the 2017 Sacramento Regional Ozone
Plan, we find CARB’s analysis to be
consistent with the August 2012
Guidance and consistent with the
emissions and vehicle activity estimates
found elsewhere in the 2017
Sacramento Regional Ozone Plan. We
agree that CARB and SACOG have
adopted sufficient TCSs and TCMs to
offset the growth in emissions from
growth in VMT and vehicle trips in the
Sacramento Metro Area for the purposes
of the 2008 ozone NAAQS. As such, we
propose to approve the Sacramento
Metro Area VMT emissions offset
demonstration element of the
Sacramento Metro Area Ozone SIP as
meeting the requirements of CAA
section 182(d)(1)(A).

G. Contingency Measures

1. Statutory and Regulatory
Requirements

Under the CAA, 8-hour ozone
nonattainment areas classified under
subpart 2 as Moderate or above must
include in their SIPs contingency
measures consistent with sections
172(c)(9) and 182(c)(9). Contingency
measures are additional controls or

124 Section 7.2 of the 2017 Sacramento Regional
Ozone Plan includes a discussion of the State’s
transportation control strategies adopted by CARB
since 1990. Also, refer to the EPA’s final actions on
CARB mobile source SIP submittals at 81 FR 39424
(June 16, 2016), 82 FR 14446 (March 21, 2017), and
83 FR 23232 (May 18, 2018).

measures to be implemented in the
event the area fails to make RFP or to
attain the NAAQS by the attainment
date. The SIP should contain trigger
mechanisms for the contingency
measures, specify a schedule for
implementation, and indicate that the
measure will be implemented without
significant further action by the state or
the EPA.125

Neither the CAA nor the EPA’s
implementing regulations establish a
specific level of emissions reductions
that implementation of contingency
measures must achieve, but the EPA’s
2008 Ozone SRR reiterates the EPA’s
policy that contingency measures
should generally provide for emissions
reductions approximately equivalent to
one year’s worth of progress, amounting
to reductions of 3 percent of the
baseline emissions inventory for the
nonattainment area.126 Where a failure
to attain or meet RFP can be corrected
in less than one year, the EPA may
accept a proportionally lesser amount
sufficient to correct the identified
failure.127

It has been the EPA’s longstanding
interpretation of CAA section 172(c)(9)
that states may meet the contingency
measure requirement by relying on
federal measures (e.g., federal mobile
source measures based on the
incremental turnover of the motor
vehicle fleet each year) and local
measures already scheduled for
implementation that provide emissions
reductions in excess of those needed to
provide for RFP or expeditious
attainment. The key is that the Act
requires that contingency measures
provide for additional emissions
reductions that are not relied on for RFP
or attainment and that are not included
in the RFP or attainment demonstrations
as meeting part of or all the contingency
measure requirements. The purpose of
contingency measures is to provide
continued emissions reductions while a
plan is being revised to meet the missed
milestone or attainment date.

The EPA has approved numerous SIPs
under this interpretation—i.e., SIPs that
use as contingency measures one or
more federal or local measures that are
in place and provide reductions that are
in excess of the reductions required by
the attainment demonstration or RFP
plan,?28 and there is case law

12570 FR 71612 (November 29, 2005). Also, see
the 2008 Ozone SRR, 80 FR 12264, 12285 (March
6, 2015).

126 80 FR 12264, 12285 (March 6, 2015).

127 General Preamble, 57 FR 13498, 13511 (April
16, 1992).

128 Sge, e.g., 62 FR 15844 (April 3, 1997) (direct
final rule approving an Indiana ozone SIP revision);

Continued
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supporting the EPA’s interpretation in
this regard.12® However, in Bahr v. EPA,
the Ninth Circuit rejected the EPA’s
interpretation of CAA section 172(c)(9)
as allowing for early implementation of
contingency measures.'3° The Ninth
Circuit concluded that contingency
measures must take effect at the time the
area fails to make RFP or attain by the
applicable attainment date, not
before.131 Consequently, within the
geographic jurisdiction of the Ninth
Circuit, states cannot rely on early-
implemented measures to comply with
the contingency measure requirements
under CAA section 172(c)(9) and
182(c)(9).132

2. Summary of the State’s Submission

The District and CARB had largely
prepared the 2017 Sacramento Regional
Ozone Plan prior to the Bahr v. EPA
decision; therefore, the plan relies solely
upon surplus emissions reductions from
already implemented control measures
in the RFP milestone years to
demonstrate compliance with the RFP
milestone contingency measure
requirements of CAA sections 172(c)(9)
and 182(c)(9).133

In the 2018 SIP Update, CARB revised
the RFP demonstration for the 2008
ozone NAAQS for the Sacramento Metro
Area and recalculated the extent of
surplus emission reductions (i.e.,
surplus to meeting the RFP milestone
requirement for a given milestone year)
in the milestone years. In light of the
Bahr v. EPA decision, the 2018 SIP
Update, however, does not rely on the
surplus or incremental emissions
reductions to comply with the
contingency measures requirements of
sections 172(c)(9) and 182(c)(9) but, to
provide context in which to review
contingency measures for the 2008

62 FR 66279 (December 18, 1997) (final rule
approving an Illinois ozone SIP revision); 66 FR
30811 (June 8, 2001) (direct final rule approving a
Rhode Island ozone SIP revision); 66 FR 586
(January 3, 2001) (final rule approving District of
Columbia, Maryland, and Virginia ozone SIP
revisions); and 66 FR 634 (January 3, 2001) (final
rule approving a Connecticut ozone SIP revision).

129 See, e.g., LEAN v. EPA, 382 F.3d 575 (5th Cir.
2004) (upholding contingency measures that were
previously required and implemented where they
were in excess of the attainment demonstration and
RFP SIP).

130 Bahr v. EPA, 836 F.3d 1218, 1235-1237 (9th
Cir. 2016).

1311d. at 1235-1237.

132 The Bahr v. EPA decision involved a challenge
to an EPA approval of contingency measures under
the general nonattainment area plan provisions for
contingency measures in CAA section 172(c)(9),
but, given the similarity between the statutory
language in section 172(c)(9) and the ozone-specific
contingency measure provision in section 182(c)(9),
we find that the decision affects how both sections
of the Act must be interpreted.

1332017 Sacramento Regional Ozone Plan, 7-18,
8-5 and 12-5.

ozone NAAQS, the 2018 SIP Update
documents the extent to which future
baseline emissions would provide
surplus emissions reductions beyond
those required to meet applicable RFP
milestones. More specifically, the 2018
SIP Update identifies one year’s worth
of RFP as approximately 3.3 tpd and
estimates surplus NOx reductions as
ranging from approximately 35.8 tpd to
38.1 tpd depending upon the given RFP
milestone year.134

To comply with sections 172(c)(9) and
182(c)(9), as interpreted in the Bahrv.
EPA decision, a state must develop,
adopt and submit a contingency
measure to be triggered upon a failure
to meet RFP milestones or failure to
attain the NAAQS by the applicable
attainment date regardless of the extent
to which already-implemented
measures would achieve surplus
emissions reductions beyond those
necessary to meet RFP milestones and
beyond those predicted to achieve
attainment of the NAAQS. Therefore, to
fully address the contingency measure
requirement for the 2008 ozone NAAQS
in the Sacramento Metro Area, the
Districts have committed to develop,
adopt and submit contingency measures
to CARB in sufficient time for CARB to
submit the contingency measures as a
SIP revision to the EPA within 12
months of the EPA’s final conditional
approval of the contingency measure
element of the Sacramento Metro Area
Ozone SIP.135

The Districts’ commitment is to
amend or adopt the rules listed below,
through the required public review and
subsequent District board approval
processes, to apply more stringent
requirements upon a determination that
the Sacramento Metro Area failed to
meet an RFP milestone or failed to
attain the 2008 ozone NAAQS by the
applicable attainment date. The
Districts’ specific commitments are
described below.

¢ The Districts will amend their
respective “Architectural Coatings” rule
(i.e., FRAQMD Rule 315, EDAQMD Rule
245, SMAQMD Rule 442, PCAPCD Rule
218, and YSAQMD Rule 2.14) to lower
the VOC limit for several coating
categories, delete coating categories for
non-flats, stains, floor, and other
specialty coatings, and establish new
VOC content limits for colorants.

1342018 SIP Update, chapter V, tables V-5 and V-
6.

135 Letter dated May 26, 2020, from the Districts
respective Executive Officer or Air Pollution
Control Officer, Alberto Ayala-SMAQMD, Dave
Johnston-EDCAQMD, Christopher Brown-
FRAQMD, Erik White-PCAPCD, Mat Ehrhardt-
YSAQMD to Richard Corey, Executive Officer,
CARB.

e The SMAQMD will adopt a new
rule for reducing VOC emissions from
liquified petroleum gas transfer and
dispensing commensurate with South
Coast Air Quality Management District
Rule 1177.

CARB has committed to adopt and
submit the revised rules to the EPA
within 12 months of the EPA’s final
conditional approval of the contingency
measure element of the Sacramento
Metro Area Ozone SIP.13¢ Within its
2018 SIP Update, CARB estimated that
nonattainment area VOC and NOx
emissions are expected to be
approximately 0.5 and 1.8 tpd,
respectively, or 2.3 tpd lower in 2025
than in 2024. Also, in their commitment
letter, the Districts estimated the
potential additional emission reductions
from their contingency measure
commitments at 0.6 tpd of VOC.

3. The EPA’s Review of the State’s
Submission

Sections 172(c)(9) and 182(c)(9)
require contingency measures to address
potential failure to achieve RFP
milestones or failure to attain the
NAAQS by the applicable attainment
date. To evaluate the contingency
measure element of the Sacramento
Metro Area Ozone SIP, we find it useful
to distinguish between contingency
measures to address potential failure to
achieve RFP milestones (‘“RFP
contingency measures’’) and
contingency measures to address
potential failure to attain the NAAQS
(“‘attainment contingency measures’’).

With respect to the RFP contingency
measure requirement, we have reviewed
the surplus emissions estimates in each
of the RFP milestone years, as shown in
the 2018 SIP Update, and find that the
calculations are correct. Therefore, we
agree that the Sacramento Metro Area
Ozone SIP provides surplus emissions
reductions well beyond those necessary
to demonstrate RFP in all the RFP
milestone years. While such surplus
emissions reductions in the RFP
milestone years do not represent
contingency measures themselves, we
believe they are relevant in evaluating
the adequacy of RFP contingency
measures that are submitted (or will be
submitted) to meet the requirements of
sections 172(c)(9) and 182(c)(9).

In this case, the Districts and CARB
have committed to develop, adopt, and
submit revised and new rules as an RFP
contingency measure within 12 months
of our final action on the Sacramento
Metro Area Ozone SIP. The specific

136 Letter dated July 7, 2020, from Richard W.
Corey, Executive Officer, CARB, to John Busterud,
Regional Administrator, EPA Region IX.
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types of revisions the Districts have
committed to make upon an RPF
milestone failure (i.e., increasing the
stringency of existing requirements and
adopting a new rule) comply with the
requirements in CAA sections 172(c)(9)
and 182(c)(9) because they would be
undertaken if the area fails to meet an
RFP milestone and would take effect
without significant further action by the
state or the EPA.

Next, we considered the adequacy of
the RFP contingency measure (once
adopted and submitted) from the
standpoint of the magnitude of
emissions reductions the measure
would provide if triggered. Neither the
CAA nor the EPA’s implementing
regulations for the ozone NAAQS
establish a specific amount of emissions
reductions that implementation of
contingency measures must achieve, but
we generally expect that contingency
measures should provide for emissions
reductions approximately equivalent to
one year’s worth of RFP, which, for
ozone, amounts to reductions of 3
percent of the baseline emissions
inventory for the nonattainment area.
For the 2008 ozone NAAQS in the
Sacramento Metro Area, one year’s
worth of RFP is approximately 3.3 tpd
of VOC or NOx reductions.'37 In their
commitment letter, the Districts
estimated the potential additional
emission reductions from their
contingency measure commitments at
0.6 tpd, an amount less than one year’s
worth of RFP.

The 2018 SIP Update, however,
provides the larger SIP planning context
with which to judge the adequacy of the
to-be-submitted District contingency
measures by calculating the surplus
emissions reductions estimated to be
achieved in the RFP milestone years and
the year after the attainment year. More
specifically, the 2018 SIP Update
identified surplus NOx reductions in
the various RFP milestone years for the
Sacramento Metro Area. The estimates
of surplus NOx reductions range from
33.9 to 38.1 tpd, depending on the RFP
year, and are ten or more times greater
than one year’s worth of progress (3.2
tpd of NOx).138 The surplus reflects
already implemented regulations and is
primarily the result of vehicle turnover,
which refers to the ongoing replacement
by individuals, companies, and
government agencies of older, more
polluting vehicles and engines with
newer vehicles and engines. In light of

137 The 2011 baseline for VOC and NOx is 111.6
tpd and 107.7 tpd, respectively, as shown in tables
V-1 of the 2018 SIP Update. Three percent of these
baselines is 3.3 tpd of VOC and 3.2 tpd of NOx.

1382018 SIP Update, Table V-6.

these surplus NOx emissions reductions
in the RFP milestone years, the
emissions reductions from the Districts’
contingency measures are adequate to
meet the contingency measure
requirements of the CAA with respect to
RFP milestones, even though the
measures by themselves produce fewer
emission reductions than what the EPA
normally recommends for reductions
from such contingency measures.

For attainment contingency measure
purposes, we evaluate the emissions
reductions from the Districts’
contingency measures in the context of
the expected reduction in emissions
within the Sacramento Metro Area in
the year following the attainment year
relative to those occuring in the
attainment year. Based on the emission
inventories in Appendix A to the 2018
SIP Update, we note that nonattainment
area VOC and NOx emissions are
expected to be approximately 0.5 and
1.8 tpd, respectively, or 2.3 tpd lower in
2025 than in 2024. When considered
together, these baseline measures and
the Districts’ contingency measures
provide for an emissions reduction (2.9
tpd) that is near to, but slightly below,
one year’s worth of progress (i.e., 3.3 tpd
of VOC). Given that the attainment
demonstration interpolates a 2024
design value (0.072 ppm) well below the
2008 8-hour ozone NAAQS (0.075 ppm),
we project that this amount will be
sufficient to correct any failure to attain
the 2008 8-hour ozone NAAQS in less
than one year from the attainment date;
therefore, these estimated emission
reductions represent continued progress
for purposes of the attainment
contingency measure requirements.

For these reasons, we propose to
conditionally approve the contingency
measures element of the Sacramento
Metro Area Ozone SIP, as supplemented
by the commitments from the Districts
and CARB to adopt and submit
additional contingency measures, to
meet the contingency measure
requirements of CAA sections 172(c)(9)
and 182(c)(9). Our proposed approval is
conditional because it relies upon
commitments to adopt and submit
specific enforceable contingency
measures (i.e., revised rules with
contingent provisions). Conditional
approvals are authorized under CAA
section 110(k)(4).

H. Motor Vehicle Emissions Budgets for
Transportation Conformity

1. Statutory and Regulatory
Requirements

Section 176(c) of the CAA requires
federal actions in nonattainment and
maintenance areas to conform to the

SIP’s goals of eliminating or reducing
the severity and number of violations of
the NAAQS and achieving timely
attainment of the standards. Conformity
to the SIP’s goals means that such
actions will not: (1) Cause or contribute
to violations of a NAAQS, (2) worsen
the severity of an existing violation, or
(3) delay timely attainment of any
NAAQS or any interim milestone.

Actions involving Federal Highway
Administration (FHWA) or Federal
Transit Administration (FTA) funding
or approval are subject to the EPA’s
transportation conformity rule, codified
at 40 CFR part 93, subpart A. Under this
rule, metropolitan planning
organizations (MPOs) in nonattainment
and maintenance areas coordinate with
state and local air quality and
transportation agencies, the EPA, the
FHWA, and the FTA to demonstrate that
an area’s regional transportation plans
and transportation improvement
programs conform to the applicable SIP.
This demonstration is typically done by
showing that estimated emissions from
existing and planned highway and
transit systems are less than or equal to
the motor vehicle emissions budgets
(MVEBs or “budgets”) contained in all
control strategy SIPs. Budgets are
generally established for specific years
and specific pollutants or precursors.
Ozone plans should identify budgets for
on-road emissions of ozone precursors
(NOx and VOC) in the area for each RFP
milestone year and, if the plan
demonstrates attainment, the attainment
year.139

For budgets to be approvable, they
must meet, at a minimum, the EPA’s
adequacy criteria at 40 CFR 93.118(e)(4).
To meet these requirements, the budgets
must be consistent with the attainment
and RFP requirements and reflect all the
motor vehicle control measures
contained in the attainment and RFP
demonstrations.14? Budgets may include
a safety margin representing the
difference between projected emissions
and the total amount of emissions
estimated to satisfy any requirements for
attainment or RFP.

The EPA’s process for determining
adequacy of a budget consists of three
basic steps: (1) Providing public
notification of a SIP submission; (2)
providing the public the opportunity to
comment on the budget during a public

13940 CFR 93.102(b)(2)(i).

14040 CFR 93.118(e)(4)(iii), (iv) and (v). For more
information on the transportation conformity
requirements and applicable policies on MVEBs,
please visit our transportation conformity website
at: http://www.epa.gov/otaq/stateresources/
transconf/index.htm.
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comment period; and (3) making a
finding of adequacy or inadequacy.14?

2. Summary of the State’s Submission

The 2017 Sacramento Regional Ozone
Plan includes budgets for the 2018 and
2021 RFP milestone years, and the 2024
attainment year. The budgets for 2018,
2021, and 2024 were derived from the
2012 RFP baseline year and the
associated RFP milestone years.
Consequently, these budgets are affected
by the South Coast II decision vacating
the alternative baseline year provision;
therefore, the EPA has not acted on the
budgets.

On December 5, 2018, CARB
submitted the 2018 SIP Update, which
revises the RFP demonstration
consistent with the South Coast I
decision (i.e., by using a 2011 RFP
baseline year) and identifies new VOC
and NOx budgets for the Sacramento
Metro Area for each updated RFP
milestone year, 2020 and 2023, and for
the attainment year, 2024. The budgets
in the 2018 SIP Update replace the
budgets contained in the 2017
Sacramento Regional Ozone Plan. In the
submittal letter for the 2018 SIP Update,
CARB requested that the EPA limit the
duration of our approval of the budgets
in the 2018 SIP Update to last only until
the effective date of future EPA
adequacy findings for replacement
budgets.142 Subsequent to this request,
CARB has decided not to limit the
duration of the budgets submitted in the
2018 SIP Update.143

Like the budgets in the 2017
Sacramento Regional Ozone Plan, the
budgets in the 2018 SIP Update were
calculated using EMFAC2014, CARB’s
latest approved version of the EMFAC
model for estimating emissions from on-
road vehicles operating in California
available at the time the 2018 SIP
Update was developed. The 2018 SIP
Update budgets are rounded up to the
nearest whole number, after adding
safety margins in specific years for
specific pollutants. The following safety
margins have been added to the baseline
budgets: 0.5 tpd of VOC in 2024; 0.41
tpd of NOx in 2020; 0.92 tpd of NOx in
2020; and 1.17 tpd of NOx in 2024.144
These safety margins are included to
accommodate increased emissions seen
in EMFAC2017, the EMFAC model that
will likely be used in future conformity

14140 CFR 93.118(f)(2).

142 etter dated December 5, 2018, from Richard
Corey, Executive Officer, CARB, to Mike Stoker,
Regional Administrator, EPA Region IX.

143 Email dated September 9, 2020, from
Nesamani Kalandiyur, CARB, to Jerry Wamsley,
EPA Region IX.

1442018 SIP Update, 31, Table V—4.

determinations.145 The conformity
budgets for NOx and VOC in the 2018
SIP Update for the Sacramento Metro
Area are provided in Table 9.

TABLE 9—TRANSPORTATION CON-
FORMITY MOTOR VEHICLE EMIS-
SIONS BUDGETS FOR THE 2008
OzoNE NAAQS IN THE SAC-
RAMENTO METRO AREA

[Summer planning inventory, tpd]

Budget year VvOC NOx

2023 .... 15 22
2024 15 21

Source: Table V-4 of the 2018 SIP Update.

The budgets in the 2018 SIP Update
reflect VMT estimates from SACOG’s
long range 2016 MTP/SCS as updated in
the 2017 MTIP-20 Metropolitan
Transportation; 146 SACOG also
coordinated with the MTC in obtaining
and using transportation data for the
eastern portion of Solano County that is
in the Sacramento Metro Area.14”

3. The EPA’s Review of the State’s
Submission

As part of our review of the
approvability of the budgets in the
Sacramento Metro Area Ozone SIP, we
have evaluated the budgets using our
adequacy criteria specified in the
transportation conformity rule.148 We
will complete the adequacy review
concurrent with our final action on the
Sacramento Metro Area Ozone SIP. The
EPA is not required under its
transportation conformity rule to find
budgets adequate prior to our proposing
approval of them.149 Today, the EPA is
announcing that the adequacy process
for these budgets begins, and the public
has 30 days to comment on the budgets
presented here and in the Sacramento
Metro Area Ozone SIP.150

145 As previously noted, EMFAC2014 is CARB’s
model for estimating emissions from on-road
vehicles operating in California; 80 FR 77337
(December 14, 2015). We have recently announced
the availability of an updated version of EMFAC,
referred to as EMFAC2017; 84 FR 41717 (August 15,
2019). For the 2017 Sacramento Regional Ozone
Plan and the 2018 SIP Update, EMFAC2014 was the
appropriate model to use for SIP development
purposes at the time the Plan and update were
prepared.

146 2018 SIP Update, 31; 2017 Sacramento
Regional Ozone Plan, 10-2—10-6.

147 2017 Sacramento Regional Ozone Plan,
Sections 10.4 and 10.5. 2018 SIP Update, 31.

14840 CFR 93.118(e)(4) and (5).

149 Under the transportation conformity
regulations, the EPA may review the adequacy of
submitted motor vehicle emission budgets
simultaneously with the EPA’s approval or
disapproval of the submitted implementation plan.
40 CFR 93.118()(2).

15040 CFR 93.118(f)(2)(i) and (ii).

As documented in a memorandum
included in the docket for this
rulemaking, we provisionally conclude
that the budgets in the Sacramento
Metro Area Ozone SIP meet each
adequacy criterion.?51 In this
memorandum, we evaluated the safety
margins and rounding margins that
CARB added to the baseline budgets.
Given the use of updated travel data in
the motor vehicle emissions estimates,
the safety margins, and CARB’s
convention of rounding emissions up to
the nearest whole number, there are
small differences between the budgets
and the planning emissions inventories
in the 2018 SIP Update and the 2017
Sacramento Regional Ozone Plan. We
examined the potential effect of those
differences and found that the inclusion
of the small motor vehicle emissions
budget increases would still result in
demonstrations that show RFP and
attainment are met.152

While a finding of adequacy and
approval are two separate actions,
reviewing the budgets for their
adequacy against the criteria in the
transportation conformity rule informs
the EPA’s decision to propose our
approval of the budgets. We have
completed our detailed review of the
Sacramento Metro Area Ozone SIP and
are proposing herein to approve the
attainment and RFP demonstrations in
sections III.D and IIL.E, respectively. We
have also reviewed the budgets in the
Sacramento Metro Area Ozone SIP and
found that they are consistent with the
attainment and RFP demonstrations for
which we are proposing approval, are
based on control measures that have
already been adopted and implemented,
and meet all other applicable statutory
and regulatory requirements including
the adequacy criteria in 40 CFR
93.1118(e)(4) and (5). Therefore, we are
proposing to approve the 2023 RFP
budget and the 2024 RFP/attainment
budget in the Sacramento Metro Area
Ozone SIP. At the time when we either
finalize the adequacy process or
approve the budgets for the 2008 ozone
NAAQS in the Sacramento Metro Area

151 Memorandum dated September 17, 2020, from
Jerry Wamsley, Air Planning Office, EPA Region IX,
titled ““Adequacy Review of Motor Vehicle
Emissions Budgets in California’s Sacramento
Metro Area Ozone SIP for the 2008 National
Ambient Air Quality Standard for Ozone.”

152]d. In our Memorandum, we summarize and
reference “Assessment of Sacramento Metro NAA
Conformity Motor Vehicle Emissions Budget
Consistency with O3 NAAQS Attainment,”
September 14, 2020, EPA Region IX, which
provides the EPA’s more detailed discussion and
calculations concerning the 2018 SIP Update
effects, along with the companion Excel
spreadsheet, (Copy of) Sac_03_scaling _for
Update_MVEB.xlsx; both are in the docket for this
rulemaking.
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Ozone SIP, as proposed (whichever
occurs first; note that they could also
occur concurrently per 40 CFR
93.118(f)(2)(iii)), they will replace the
budgets that we previously found
adequate for use in transportation
conformity determinations.153

L Other Clean Air Act Requirements
Applicable to Severe Ozone
Nonattainment Areas

In addition to the SIP requirements
discussed in the previous sections, the
CAA includes certain other SIP
requirements applicable to Severe ozone
nonattainment areas, such as the
Sacramento Metro Area. We describe
these provisions and their current status
below.

1. Enhanced Vehicle Inspection and
Maintenance Programs

Section 182(c)(3) of the CAA requires
states with ozone nonattainment areas
classified under subpart 2 as Serious or
above to implement an enhanced motor
vehicle inspection/maintenance (I/M)
program in those areas. The
requirements for those programs are
provided in CAA section 182(c)(3) and
40 CFR part 51, subpart S.

Consistent with the 2008 Ozone SRR,
no new I/M programs are currently
required for nonattainment areas for the
2008 ozone NAAQS.154 The EPA
previously approved California’s I/M
program in the Sacramento Metro Area
as meeting the requirements of the CAA
and applicable EPA regulations for
enhanced I/M programs.155

2. New Source Review Rules

Section 182(a)(2)(C) of the CAA
requires a state to develop SIP revisions
containing permit programs for each of
its ozone nonattainment areas. The SIP
revisions are to include requirements for
permits in accordance with CAA
sections 172(c)(5) and 173 for the
construction and operation of each new
or modified major stationary source for
VOC and NOx anywhere in the
nonattainment area. The EPA has
previously approved the Districts’ new
source review (NSR) rules into the SIP
based on our conclusion that the rules
adequately addressed the NSR

153 On July 25, 2014, we found adequate the 2017
and 2018 budgets from the ““Sacramento Regional
8-Hour Ozone Attainment Plan and Reasonable
Further Progress Plan,” September 26, 2013; 79 FR
46436 (August 8, 2014). This plan and the budgets
were approved in January 2015; 80 FR 4795
(January 29, 2015). The budgets are as follows: For
VOC, 18 tpd for 2017 and 17 tpd for 2018; and for
NOx, 39 tpd for 2017 and 37 tpd for 2018.

154 2008 Ozone SRR, 80 FR 12264, 12283 (March
6, 2015).

15575 FR 38023 (July 1, 2010).

requirements.156 We will address the
NSR requirements for the 2008 ozone
NAAQS in the Sacramento Metro Area
in a separate action.

3. Clean Fuels Fleet Program

Sections 182(c)(4)(A) and 246 of the
CAA require California to submit to the
EPA for approval measures to
implement a Clean Fuels Fleet Program
in ozone nonattainment areas classified
as Serious and above. Section
182(c)(4)(B) of the CAA allows states to
opt out of the federal clean-fuel vehicle
fleet program by submitting a SIP
revision consisting of a program or
programs that will result in at least
equivalent long-term reductions in
ozone precursors and toxic air
emissions.

In 1994 CARB submitted a SIP
revision to the EPA to opt out of the
federal Clean Fuels Fleet Program. The
submittal included a demonstration that
California’s low-emissions vehicle
program achieved emissions reductions
at least as large as would be achieved by
the federal program. The EPA approved
the SIP revision to opt out of the federal
program on August 27, 1999.157 There
have been no changes to the federal
Clean Fuels Fleet Program since the
EPA approved the California SIP
revision to opt out of the federal
program; therefore, no corresponding
changes to the SIP are required.
Consequently, we find that the
California SIP revision to opt out of the
federal program, as approved in 1999,
meets the requirements of CAA sections
182(c)(4)(A) and 246 for Sacramento
Metro Area for the 2008 ozone NAAQS.

4. Gasoline Vapor Recovery

Section 182(b)(3) of the CAA requires
states to submit a SIP revision by
November 15, 1992, that requires
owners or operators of gasoline
dispensing systems to install and
operate gasoline vehicle refueling vapor
recovery (‘‘Stage II’) systems in ozone
nonattainment areas classified as
Moderate and above. California’s ozone
nonattainment areas implemented Stage
II vapor recovery well before the passage
of the CAA Amendments of 1990.158

Section 202(a)(6) of the CAA requires
the EPA to promulgate standards
requiring motor vehicles to be equipped
with onboard refueling vapor recovery

156 The Districts’ NSR rules were approved by the
EPA as follows: EDCAQMD Rule 523, 65 FR 4887
(February 5, 2000); FRAQMD Rule 10.1, 80 FR
60047 (October 5, 2015); PCAPCD Rule 502, 79 FR
58264 (September 29, 2014); SMAQMD Rule 214,
78 FR 53271 (August 29, 2013); and YSAQMD Rule
3.4,62 FR 36214 []uly 7,1997).

157 64 FR 46849 (August 27, 1999).

158 General Preamble, 57 FR 13498, 13514 (April
16, 1992).

(ORVR) systems. The EPA promulgated
the first set of ORVR system regulations
in 1994 for phased implementation on
vehicle manufacturers, and since the
end of 2006, essentially all new
gasoline-powered light and medium-
duty vehicles are ORVR-equipped.159
Section 202(a)(6) also authorizes the
EPA to waive the SIP requirement under
CAA section 182(b)(3) for installation of
Stage II vapor recovery systems after
such time as the EPA determines that
ORVR systems are in widespread use
throughout the motor vehicle fleet.
Effective May 16, 2012, the EPA waived
the requirement of CAA section
182(b)(3) for Stage II vapor recovery
systems in ozone nonattainment areas
regardless of classification.160 Thus, a
SIP submittal meeting CAA section
182(b)(3) is not required for the 2008
ozone NAAQS.

While a SIP submittal meeting CAA
section 182(b)(3) is not required for the
2008 ozone NAAQS, under California
state law (i.e., Health and Safety Code
section 41954), CARB is required to
adopt procedures and performance
standards for controlling gasoline
emissions from gasoline marketing
operations, including transfer and
storage operations. State law also
authorizes CARB, in cooperation with
local air districts, to certify vapor
recovery systems, to identify defective
equipment and to develop test methods.
CARB has adopted numerous revisions
to its vapor recovery program
regulations and continues to rely on its
vapor recovery program to achieve
emissions reductions in ozone
nonattainment areas in California.

In the Sacramento Metro Area, the
installation and operation of CARB-
certified vapor recovery equipment is
required and enforced by the respective
rules for each of the Districts, which
govern gasoline transfer and dispensing,
and organic liquid loading. Each of the
Districts have adopted such rules, and
the EPA has approved these rules into
the SIP.161

5. Enhanced Ambient Air Monitoring

Section 182(c)(1) of the CAA requires
that all ozone nonattainment areas
classified as Serious or above
implement measures to enhance and

15977 FR 28772, 28774 (May 16, 2012).

160 Sge 40 CFR 51.126(b).

161 EDCAQMD Rule 238, at 66 FR 44974 (August
27, 2001), and Rule 244, at 67 FR 45066 (]Llly 8,
2002); FRAQMD Rule 3.8, at 80 FR 38959 (July 8,
2015); PCAPCD Rule 214, at 80 FR 7345 (February
10, 2015) and Rule 215, at 76 FR 5277 (January 31,
2011); SMAQMD Rule 447, at 64 FR 66393
(November 26, 1999) and Rule 449, at 78 FR 897
(January 7, 2013); and YSAQMD Rule 2.21, at 71
FR 63694 (October 31, 2006), and Rule 2.22, at 81
FR 6763 (February 9, 2016).
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improve monitoring for ambient
concentrations of ozone, NOx, and VOC,
and to improve monitoring of emissions
of NOx and VOC. The enhanced
monitoring network for ozone is referred
to as the photochemical assessment
monitoring station (PAMS) network.
The EPA promulgated final PAMS
regulations on February 12, 1993.162

On November 10, 1993, CARB
submitted to the EPA a SIP revision
addressing the PAMS network for six
ozone nonattainment areas in California,
including the Sacramento Metro Area,
to meet the enhanced monitoring
requirements of CAA section 182(c)(1)
and the PAMS regulations. The EPA
determined that the PAMS SIP revision
met all applicable requirements for
enhanced monitoring and approved the
PAMS submittal into the California
SIp.163

Prior to 2006, the EPA’s ambient air
monitoring regulations in 40 CFR part
58 (““Ambient Air Quality
Surveillance”) set forth specific SIP
requirements (see former 40 CFR 52.20).
In 2006, the EPA significantly revised
and reorganized 40 CFR part 58.164
Under revised 40 CFR part 58, SIP
revisions are no longer required; rather,
compliance with EPA monitoring
regulations is established through
review of required annual monitoring
network plans.165 The 2008 Ozone SRR
made no changes to these
requirements.166

The Sacramento Metro Area Ozone
SIP does not address specifically the
enhanced ambient air monitoring
requirement in CAA section 182(c)(1).
We note, however, that the ambient
monitoring network within the
Sacramento Metro Area is described in
the SMAQMD’s annual monitoring
network plan for sites in Sacramento
County and in CARB’s annual
monitoring network plan for sites
outside Sacramento County, including
those sites within the other four
Sacramento Metro Area districts. These
plans are submitted annually to the
EPA, and we have approved both the
most recent annual monitoring network
plan for the SMAQMD (2019 Annual
Monitoring Network Plan”),167 as well

16258 FR 8452 (February 12, 1993).

16382 FR 45191 (September 28, 2017).

16471 FR 61236 (October 17, 2006).

16540 CFR 58.2(b) now provides that, “The
requirements pertaining to provisions for an air
quality surveillance system in the SIP are contained
in this part.”

166 The 2008 ozone SRR addresses PAMS-related
requirements at 80 FR 12264, 12291 (March 6,
2015).

167 Letter dated March 3, 2020, from Gwen
Yoshimura, Manager, Air Quality Analysis Office,
EPA Region IX, to Alberto Ayala, Air Pollution

as the most recent annual monitoring
network plan for CARB (“Annual
Network Plan Covering Monitoring
Operations in 25 California Air Districts,
July 2019”’) with respect to the other
four district’s elements.168 In addition,
CARSB has fulfilled the requirement
under 40 CFR part 58, Appendix D,
section 5(h), to submit an Enhanced
Monitoring Plan for the Sacramento
Metro Area.16° Based on our review and
approval of the SMAQMD and CARB
annual monitoring network plans with
respect to the Districts and our earlier
approval of the PAMS SIP revision, we
propose to find that CARB and the
Districts meet the enhanced monitoring
requirements under CAA section
182(c)(1) for the Sacramento Metro Area
with respect to the 2008 ozone NAAQS.

6. CAA Section 185 Fee Program

Sections 182(d)(3) and 185 of the CAA
require that the SIP for each Severe and
Extreme ozone nonattainment area
provide that, if the area fails to attain by
its applicable attainment date, each
major stationary source of VOC and
NOx located in the area shall pay a fee
to the state as a penalty for such failure
for each calendar year beginning after
the attainment date, until the area is
redesignated as an attainment area for
ozone. States are not yet required to
submit a SIP revision that meets the
requirements of CAA section 185 for the
2008 ozone NAAQS.170

IV. Proposed Action

For the reasons discussed in this
document, under CAA section 110(k)(3),
the EPA is proposing to approve as a
revision to the California SIP the
following portions of the Sacramento
Metro Area Ozone SIP, submitted by
CARB on December 18, 2017 and
December 5, 2018:

e Base year emissions inventory
element in the 2017 Sacramento
Regional Ozone Plan as meeting the
requirements of CAA sections 172(c)(3)
and 182(a)(1) and 40 CFR 51.1115 for
the 2008 ozone NAAQS;

e RACM demonstration element in
the 2017 Sacramento Regional Ozone

Control Officer, Sacramento Metropolitan Air
Quality Management District.

168 Letter dated November 26, 2019, from Gwen
Yoshimura, Manager, Air Quality Analysis Office,
EPA Region IX, to Ravi Ramalingam, Chief,
Consumer Products and Air Quality Assessment
Branch, Air Quality Planning and Science Division,
CARB.

169 Letter dated November 25, 2019, from Dr.
Michael T. Benjamin, Chief, Air Quality Planning
and Science Division, CARB, to Mr. Mike Stoker,
Regional Administrator, EPA Region IX.

170 See 40 CFR 51.1117. For the Sacramento
Metro Area, a section 185 SIP revision for the 2008
ozone NAAQS will be due on July 20, 2022.

Plan as meeting the requirements of
CAA section 172(c)(1) and 40 CFR
51.1112(c) for the 2008 ozone NAAQS;

e Attainment demonstration element
for the 2008 ozone NAAQS in the 2017
Sacramento Regional Ozone Plan as
meeting the requirements of CAA
section 182(c)(2)(A) and 40 CFR
51.1108;

e ROP demonstration element in the
2017 Sacramento Regional Ozone Plan
as meeting the requirements of CAA
182(b)(1) and 40 CFR 51.1110(a)(2) for
the 2008 ozone NAAQS;

e RFP demonstration element in
Section V—SIP Elements for the
Sacramento Metropolitan Area of the
2018 SIP Update (as clarified) as
meeting the requirements of CAA
sections 172(c)(2), 182(b)(1), and
182(c)(2)(B), and 40 CFR
51.1110(a)(2)(ii) for the 2008 ozone
NAAQS;

e VMT emissions offset
demonstration element in the 2017
Sacramento Regional Ozone Plan as
meeting the requirements of CAA
section 182(d)(1)(A) and 40 CFR 51.1102
for the 2008 ozone NAAQS;

e Motor vehicle emissions budgets in
Section V—SIP Elements for the
Sacramento Metropolitan Area of the
2018 SIP Update for the RFP milestone
year of 2023, and the attainment year of
2024 (see Table 9) because they are
consistent with the RFP and attainment
demonstrations for the 2008 ozone
NAAQS proposed for approval herein
and meet the other criteria in 40 CFR
93.118(e).

We are also proposing to find that the:

e Emissions statement element of the
2017 Sacramento Regional Ozone Plan
satisfies the requirements under CAA
section 182(a)(3)(B) based on our prior
approval of the Districts’ emission
statement rules;

e Enhanced vehicle inspection and
maintenance program in the Sacramento
Metro Area meets the requirements of
CAA section 182(c)(3) and 40 CFR
51.1102 for the 2008 ozone NAAQS;

e California SIP revision to opt out of
the federal Clean Fuels Fleet Program
meets the requirements of CAA sections
182(c)(4)(A) and 246 and 40 CFR
51.1102 for the 2008 ozone NAAQS
with respect to the Sacramento Metro
Area; and

e Enhanced monitoring in the
Sacramento Metro Area meets the
requirements of CAA section 182(c)(1)
and 40 CFR 51.1102 for the 2008 ozone
NAAQS.

Lastly, we are proposing, under CAA
section 110(k)(4), to approve
conditionally the contingency measures
element of the Sacramento Metro Area
Ozone SIP as meeting the requirements
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of CAA sections 172(c)(9) and 182(c)(9)
for RFP contingency measures. Our
proposed approval is based on
commitments by the Districts and CARB
to supplement the element through
submission, as a SIP revision (within
one year of final conditional approval
action), of new or revised Districts’ rules
that would amend or adopt specific
rules with more stringent requirements
sufficient to produce near to one year’s
RFP if an RFP milestone is not met.

The EPA is soliciting public
comments on the issues discussed in
this proposed rule. We will accept
comments from the public on this
proposal for the next 30 days and will
consider comments before taking final
action.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely proposes to approve, or
conditionally approve, state plans as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: October 10, 2020.
John Busterud,
Regional Administrator, Region IX.
[FR Doc. 2020-23032 Filed 10-28-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2018-0732; FRL-10016—
04—Region 5]

Designation of Areas for Air Quality
Planning Purposes; Indiana;
Redesignation of the Southwest
Indiana Sulfur Dioxide Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: In accordance with the Clean
Air Act, the Environmental Protection
Agency (EPA) is proposing to
redesignate the Southwest Indiana
nonattainment area, which consists of a

portion of Daviess County and a portion
of Pike County (Veale Township in
Daviess County and Washington
Township in Pike County), to
attainment for the 2010 primary, health-
based 1-hour sulfur dioxide (SO»)
National Ambient Air Quality Standard
(NAAQS). EPA is also proposing to
approve Indiana’s maintenance plan for
the Southwest Indiana SO,
nonattainment area. Indiana submitted
the request for approval of the
Southwest Indiana nonattainment area’s
redesignation and maintenance plan on
October 24, 2018, and supplemental
information on August 25, 2020. EPA
has previously approved Indiana’s
attainment plan for the Southwest
Indiana area.

DATES: Comments must be received on
or before November 30, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2018-0732 at http://
www.regulations.gov or via email to
aburano.douglas@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Abigail Teener, Environmental
Engineer, Attainment Planning and
Maintenance Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353—-7314, teener.abigail@
epa.gov. The EPA Region 5 office is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:aburano.douglas@epa.gov
mailto:teener.abigail@epa.gov
mailto:teener.abigail@epa.gov
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Federal holidays and facility closures
due to COVID-19.

SUPPLEMENTARY INFORMATION: This
supplementary information section is
arranged as follows:

I. Background and Redesignation
Requirements

II. Determination of Attainment

III. Indiana’s State Implementation Plan (SIP)

IV. Permanent and Enforceable Emission
Reductions

V. Maintenance Plan

VI. Requirements for the Area Under Section
110 and Part D

VII. What action is EPA taking?

VIIL Statutory and Executive Order Reviews

I. Background and Redesignation
Requirements

In 2010, EPA established a revised
primary, health-based 1-hour SO,
NAAQS of 75 parts per billion (ppb) (75
FR 35520, June 22, 2010). On August 5,
2013 (78 FR 47191), EPA designated the
Southwest Indiana area as
nonattainment for the 2010 SO, NAAQS
based on air quality monitoring data for
calendar years 2009—-2011. The
Southwest Indiana nonattainment area
is comprised of Veale Township in
Daviess County and Washington
Township in Pike County. EPA
approved Indiana’s plan for bringing the
Southwest Indiana area into attainment
on August 17, 2020 (85 FR 49967). The
approved attainment plan includes SO,
emission limits for facilities in the area
and modeling to show that compliance
with emission limits results in
attainment of the standard and ongoing
maintenance. On October 24, 2018,
Indiana submitted a request to
redesignate the Southwest Indiana area
to attainment. Indiana sent a letter to
EPA, dated August 25, 2020, with
information supplementing the
previously submitted redesignation
request. The letter provided information
showing that the most recent data from
both the Pike County monitor and the
Daviess County monitor indicate

attainment of the standard, and
confirmed, based on first quarter 2020
emission data, that the Indianapolis
Power & Light Company (IPL)
Petersburg Generating Station continues
to meet the emission limits. The August
25, 2020 letter is included in the docket
for this action.

Under Clean Air Act section
107(d)(3)(E), there are five criteria
which must be met before a
nonattainment area may be redesignated
to attainment:

1. EPA has determined that the
relevant NAAQS has been attained in
the area.

2. The applicable implementation
plan has been fully approved by EPA
under section 110(k).

3. EPA has determined that
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from the SIP,
Federal regulations, and other
permanent and enforceable reductions.

4. EPA has fully approved a
maintenance plan, including a
contingency plan, for the area under
section 175A of the Clean Air Act.

5. The State has met all applicable
requirements for the area under section
110 and part D.

II. Determination of Attainment

The first requirement for
redesignation is to demonstrate that the
NAAQS has been attained in the area.
As stated in EPA’s April 2014
“Guidance for 1-Hour SO,
Nonattainment Area SIP Submissions,”
there are two components needed to
support an attainment determination: A
review of representative air quality
monitoring data, and a further analysis,
generally requiring air quality modeling,
to demonstrate that the entire area is
attaining the applicable NAAQS, based
on current actual emissions or the fully
implemented control strategy. Indiana
has addressed both components.

Under EPA regulations at 40 CFR
50.17, the SO, NAAQS is met at an
ambient air quality monitoring site
when the three-year average of the
annual 99th percentile of one-hour daily
maximum concentrations is less than or
equal to 75 ppb, as determined in
accordance with appendix T of 40 CFR
part 50 at all relevant monitoring sites
in the subject area. The Southwest
Indiana nonattainment area had two
SO monitoring sites: One located in
Daviess County (AES/IPL Petersburg—
West off SR 57; Site ID#18-027-0002),
and one located in Pike County
(Petersburg—Arda Lane; Site ID# 18—
125-0005). Both monitors were operated
by IPL. The monitor in Pike County was
approved by EPA for discontinuation on
August 22, 2019. The Daviess County
monitor is still in operation. EPA has
reviewed the ambient air monitoring
data for both sites, focusing on air
quality data collected from 2012
through 2019. Through the end of 2019
for the Daviess County site, and through
the morning of August 22, 2019 for the
Pike County site, these data are
complete, quality-assured, certified, and
recorded in EPA’s Air Quality System
database.

Table 1 shows the 99th percentile
results and three-year average design
values for the Southwest Indiana
nonattainment area monitors for 2012—
2019. The 2016-2018 design values for
Southwest Indiana are 17 ppb for the
Daviess County monitor and 23 ppb for
the Pike County monitor, which are
both below the SO, NAAQS. Using the
full year of 2019 data collected at the
Daviess County monitor and the partial
year of data at the Pike County monitor,
the 2017-2019 design values are 14 ppb
and 19 ppb for the monitors,
respectively, which are also below the
NAAQS. Therefore, EPA finds that
Indiana has demonstrated that
Southwest Indiana’s SO, monitors show
attainment.

TABLE 1—INDIANA’S MONITORING DATA FOR THE SOUTHWEST INDIANA SO NONATTAINMENT AREA FOR 2012-2019

[Ppb]
99th percentile values 3-Year design values
Site ID Location
2012- | 2013- | 2014— | 2015— | 2016~ | 2017-
2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 2014 | 2015 | 2016 | 2017 | 2018 | 2019
18-027-0002 ........ Daviess County .......... 78 150 107 93 22 16 13 12 112 117 74 44 17 14
18-125-0005 ........ Pike County ..........c..... 140 169 157 74 26 24 19 *13 155 133 86 41 23 *19

*Includes partial 2019 data before the Pike County monitor was approved by EPA for discontinuation on August 22, 2019.

In addition to ambient air quality
monitoring data, Indiana utilized an
approach based on computer modeling
which relied on allowable emissions in
Indiana’s attainment SIP to additionally
characterize the attainment status of the

SO, NAAQS and to provide for
maintaining SO, emissions in
Southwest Indiana below the SO,
NAAQS through 2030. This modeling
was approved by EPA on August 17,
2020 as part of Indiana’s attainment SIP.

Indiana evaluates the emissions from
the IPL Petersburg Generating Station,
the remaining SO, source in the
Southwest Indiana area, to demonstrate
compliance with its emission limits.
Table 2 shows Indiana’s emission limits
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and data for the IPL Petersburg

and emissions. EPA has verified that the

Generating Station for the first quarter of IPL Petersburg Generating Station is

2020, using 30-day rolling average limits

currently complying with its emission

limits based on data from the first and
second quarters of 2020.

TABLE 2—INDIANA’S 30-DAY AVERAGE EMISSION LIMITS AND DATA FOR THE IPL PETERSBURG GENERATING STATION—

1ST QUARTER 2020

Unit 1 Unit 2 Unit 3 Unit 4
SO, Emission Limit (ID/Ar) T .o 263 495.4 1633.7 1548.2
IPL—SO, Maximum (Ib/hr) ........ 153 262 639 717
SO, Emission Limit (Ib/MMBtu) ..... 0.10 0.10 0.25 0.24
IPL—SO2 Maximum (ID/MMBRU) ......ccoveeiiirieeeiieee e 0.07 0.06 0.17 0.17

1These Ib/hr limits were not incorporated into the SIP, in part due to questions about the adjustment factor used to derive these 30-day aver-
age limits. Nevertheless, evidence of compliance with these state limits supplements the evidence of compliance with the Ib/MMBtu limits in sup-
port of the finding that the IPL Petersburg Generating Station is emitting at levels low enough for the area to attain the SO, NAAQS.

Although the predominant emissions
at the IPL Petersburg Generating Station
are from the coal fired units, the state
also restricts the emissions from the
diesel generating units at the source, in

part by limiting the allowable number of
operating hours. Table 3 shows
Indiana’s diesel generator operating
limits and data for the IPL Petersburg
Generating Station. Based on the 2019

and partial 2020 data, the IPL Petersburg
Generating Station diesel generator
operating durations are well under the
limits.

TABLE 3—INDIANA’'S DIESEL GENERATOR DATA FOR THE IPL PETERSBURG GENERATING STATION

Diesel generator

2020
1st quarter
operating hours

2019
Operating hours

Operating limit

33.8 4.7
3.4 0.0
20.3 3.3

500-hour calendar year operating limit (each).

Due to a Federal Consent Decree
(Civil Action No. 3:20-cv—202—-RLY—-
MPB) lodged by the United States and
Indiana against IPL on August 31, 2020,
EPA expects that emissions will be
limited to levels even lower than those
EPA found adequate to provide for
attainment.

As described above, Indiana has
addressed both the modeling and
monitoring components needed to
support an attainment determination.
EPA proposes to find that this modeling
analysis and the monitored air quality
data demonstrate that the Southwest
Indiana area has attained the 2010 SO,
NAAQS.

III. Indiana’s State Implementation
Plan (SIP)

EPA’s approval of Indiana’s
attainment SIP for the Southwest
Indiana area (85 FR 49967) included
revised emission limits for the IPL
Petersburg Generating Station and
emission limits for the Hoosier Energy
Ratts Generating Station, which were
the two SO, sources (both Electrical
Generating Units (EGUs)) in Southwest
Indiana before the Ratts Generating
Station was shut down in 2015. In that
action, EPA found that Indiana had
satisfied requirements for providing for
attainment of the 1-hour SO, NAAQS in
the Southwest Indiana area. Indiana has

adopted its SO, SIP regulations,
including those which cover the
Southwest Indiana area, at Indiana
Administrative Code (IAC) Title 326,
consisting of 326 IAC 7—4—15 (entitled
“Pike County sulfur dioxide emission
limitations”); 326 IAC 7—-1.1-3
(“Compliance date”); and 326 IAC 7-2—
1 (“Reporting requirements; methods to
determine compliance”). These rules are
supplemented with Commissioner’s
Order 2019-02 limiting emissions from
the IPL Petersburg Generating Station
described above. Indiana has shown that
it maintains an active enforcement
program to ensure ongoing compliance
with these requirements. Indiana’s new
source review/prevention of significant
deterioration program will address
emissions from potential new sources in
the area.

IV. Permanent and Enforceable
Emission Reductions

For an area to be redesignated, the
state must be able to reasonably
attribute the improvement in air quality
to emission reductions which are
permanent and enforceable. Indiana has
established SO, emission limits for each
of the four units at the IPL Petersburg
Generating Station. In 2017, these
emission limits resulted in an actual
decrease of 26,761 tons per year (tpy) of
SO, (77.06 percent) from 2011 actual

emissions. EPA included the revised
limits in the approval of Indiana’s SIP
on August 17, 2020 (85 FR 49967),
which renders the limits federally
enforceable.

The other SO» source in the
Southwest Indiana area, Hoosier Energy
Ratts Generating Station, was
permanently shut down in March 2015
and dismantled in late 2016. Thus, its
emissions are zero.

As shown in Table 1, the monitored
design values in the Southwest Indiana
area at the time of its nonattainment
designation were above the NAAQS of
75 ppb. Subsequent monitoring data in
the Southwest Indiana area indicate that
the 99th percentile ambient SO- levels
dropped below th